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FEDERAL PREEMPTION OF STATE ENERGY POLICIES

TUESDAY, OCTOBER 14, 1980

U.S. SENATE,
• SUBCOMMITTEE ON LIMITATIONS OF

CONTRACTED AND DELEGATED AUTHORITY,
COMMITTEE ON THE JUDICIARY,

Washington, D.C.
• The subcommittee met, pursuant to notice, at 9:15 a.m., in room

3043, Federal Building, Billings, Mont. Senator Max Baucus (chair-
man) presiding.
Present: Senator Baucus.
Also present: Ken Kay, counsel.
Senator BAUCUS. The hearing will come to order.

OPENING STATEMENT OF SENATOR BAUCUS

This is the first of two hearings I will conduct on the question of
Federal preemption of State energy policies.

It's not news to Montanans that our rich resources are being called
this Nation's energy ace in the hole. Nearly one-quarter of the known
reserves of strippable coal are found just in Montana. Nearly half this
Nation's coal supply is located in the Rocky Mountain West.
Vast oil shale reserves in Colorado an Utah, rich uranium de-

posits located throughout the region, and oil and gas found in the
West, all of these leave energy-starved easterners drooling with
envy.
Most of us would agree that these resources will be a crucial ele-

ment in America's drive toward energy self-sufficiency. Most of us
would agree that we have a responsibility to help this Nation end its
dependence on foreign oil. But whether Montanans and those who live
in other Rocky Mountain States have a voice in determining how
these energy resources are developed is perhaps the most fundamental
question facing us today.
Ever since the Arab nations cut off our oil supply in 1973, Ameri-

cans have talked of developing the natural resources located in the
West.
The Energy Security Act, signed into law earlier this year, is de-

signed to provide a major boost to alternative fuels such as gasohol
and synthetic oil and gas. As this new industry develops, even more
pressure to develop our coal and oil shale will appear.
Montanans, for example, took steps in anticipation of just such a

situation. Our State enacted a new constitution. We enacted the

(1)
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Major Facility Siting Act that establishes a responsible process for
determining where energy projects should be located. We adopted a
land reclamation law that served as a model for Federal strip mining
legislation. We approved water use legislation creating a uniform
system for determining, administering, and acquiring water rights.
And we adopted a coal severance tax to help pay for the social cost

of coal development.
Other Rocky Mountain States took similar steps that demonstrated

their desire to control the shape of their future.
In the past several years, Congress has been considering legisla-

tion that would severely limit a State's ability to impose a severance
tax. In addition, Congress almost enacted legislation creating an
Energy Mobilization Board. This Board would have been empowered
to preempt State decisionmaking in the energy field. It also would
have severely limited a State's or individual citizen's ability to chal-
lenge the work of that Board.
These proposals have been made and considered in the name of na-

tional energy independence. They have been reviewed by the U.S.
Senate and House committees that handle energy policy.
However, these proposals do not address energy issues alone. Rather,

they would profoundly undermine the way the Federal Government
and the States of this country have done business for almost 200
years.
Today, the U.S. Senate Judiciary Committee begins hearings on

Federal preemption of State energy policies.
The 10th amendment of the U.S. Constitution states, "The powers

not delegated to the United States by the Constitution nor prohibited
by it to the States, are reserved to the States respectively, or to thepeople."
The spirit of the 10th amendment mandates a continued recog-

nition of the essential role of the States in our system of federalism.
The question for us to address today is whether the 10th amend-

ment of the Constitution, and whether the Constitution as a whole,prevents Congress from enacting the kinds of State preemptive pro-posals such as the severance tax limitations and the Energy Mobili-
zation Board.
In addition, even if the Constitution permits Congress to enactthese proposals, is it advisable for Congress to change the Federal-State relationship so profoundly?
These are the basic questions that we hope to address today.
In addition to these very broad questions, we hope to address somespecific constitutional questions.
For example, what constitutional considerations are relevant toFederal legislation that would limit a State's authority to enact aseverance tax?
Does the Constitution permit Congress to assume the role of deter-mining what amount of severance taxation by a State is reasonable?If a Federal limit is permissible, does the Constitution in any waylimit Congress in exercising its authority to impose a Federal limiton State severance taxes?
Does the Constitution limit the power of the Federal Government todisplace traditional State and local decisionmaking processes?
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Does the Constitution permit Congress to assign to a Federal court
legal issues concerned exclusively with State or local issues relating to
energy projects?
Does the Constitution permit the Federal Government to impose

deadlines on State and local decisionmaking activities concerned with
energy projects?
In order to address these questions, we are fortunate to have with us

today a group of very distinguished citizens. They include Ms. Nancy
Wood, representing the Governor and attorney general of Wyoming;
Mr. Byron Dorgan, tax commissioner of North Dakota; Mr. Joe
McElwain, representing the Western Regional Council; Mr. Bob Hall,
representing the Western Governors' Policy Office; Ms. Helen Waller,
representing the Northern Plains Resource Council, and Mr. Bob
Tully, representing the Western Coalition of Resource Councils.
I am very much looking forward to the testimony of all these indi-

viduals and look for ward very much to exploring this important sub-
ject. In addition to today's hearing, we will be conducting an additional
day of hearings in Missoula next Monday.
The first witness is Ms. Nancy Wood, representing the Governor and

the attorney general's office of Wyoming. Ms. Wood, we're happy to
have you here. I see you have a statement. If you wish to summarize it,
summarize it. Proceed any way you wish.
Ms. WOOD. Thank you.

STATEMENT OF NANCY D. WOOD, REPRESENTING GOVERNOR ED
HERSCHLER, AND ATTORNEY GENERAL JOHN D. TROUGHTON,
STATE OF WYOMING

Good morning, Mr. Chairman. I am here on behalf of Governor
Ed Herschler and Attorney General John D. Troughton to discuss two
recent legislative proposals which, in my mind, represent unprecte-
dented Federal intrusions in the name of energy independence, into
State and local concerns over the health, safety, and welfare of its
citizens. More specifically, the proposals which seek to establish an
Energy Mobilization Board and to limit the amount of State coal
severance tax which may be imposed would set a very dangerous prece-
dent, both legally and practically, for the use of the national commerce
clause power at the State's expense.

• These two proposals have more in common than their noble goal of
removing impediments which curtail national energy development and
independence. Both proposals whitewash the energy problem. They
fail to discuss the fact that it is the regulatory and fiscal policies of the

• Federal Government and not the States that delay energy development
and cause the spiraling costs of coal. In addition, they both threaten
to undermine the already precarious Federal-State balance in the area
of natural resource development and environmental protection.
As we all know, the purpose of the Energy Mobilization Board is

to cut through bureaucratic redtape in an effort to expedite comple-
tion of those energy projects which will reduce national dependence
upon foreign sources of oil. In general, Wyoming supports an expe-
dited decision process for critical energy facilities. However, the most
recent EMB proposal raises serious questions, both in its ability to
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achieve its stated goals and in its ability to trample on State and local
authority in the process.
There has been little discussion of the sort of redtape that actually

delays energy development. Lest we forget, it was Congress that passed
the National Environmental Policy Act, the Clean Air Act, the Sur-
face Mining Act, the Toxic Substance Control Act, the Federal Water
Pollution Control Act, and a host of other public laws designed to
protect and preserve the Nation's environment from increased resource
development. This decade of environmental legislation and regula-
tions, with little attention toward reducing duplication and coordinat-
ing permit procedures, has now hobbled the Nation's ability to meet
its energy demands. As a general proposition, Wyoming believes that
the Federal legislation is sound. However, much can and should be
done toward curtailing excessive Federal regulations and coordinating
Federal and State agencies in an effort to reduce regulatory overlap
and duplication. In short, legislative efforts should be focused where
reform is needed most: the Federal administrative sector.
The EMB is not a substitute for this much-needed regulatory re-

form. However, it does have legitimate objectives and purposes, and,
with some careful attention, could expedite review processes without
riding roughshod over State and local authority. Some specific sug-
gestions are the following:

First, improve the front end of the EMB designation process. More
attention should be given to State and local participation in the deci-
sion to designate any critical energy facility. This early input would
not only avoid potential clashes but would insure that no project is
put on the fast track which might later become a technological, eco-
nomic, or environmental disaster.
Second, any legislation should insure that permitting decisions are

based on complete and accurate information. Most delays which Wyo-
ming has experienced occur due to incomplete information or project
changes. Requiring a condensed review and decision schedule, which
triggers from the date of the project application for designation, is
dangerous. A more reasonable alternative would be to focus on the
time that an agency receives a complete permit application. This rec-
ognizes the States' legitimate interest in having adequate data upon
which to base permit decisions, monitor construction, and regulate the
operation of approved projects.
Third, many Wyoming regulatory agencies are presently working

toward streamlining permit processes. In light of this, an applicant
for a priority energy project should specify the agencies which are
the source of delay. Not everyone is a problem. Therefore, not every-
one should suffer. In addition, this would provide an incentive for
agencies to independently evaluate and improve their efficiency.

Finally, there are a number of means which have been overlooked
that • could help expedite decisions. Included in these are expanded
technical assistance to the States, greater State access to Federal infor-
mation, and Federal support for development of State EMT's.
As I said earlier, the State generally supports the objectives of the

EMB. However, certain powers are more than a little controversial,
involving novel questions of constitutional law and practical effect.
The potential of bumping up a State decision to the Federal level

should a deadline be missed is the central enforcement mechanism of
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the EMB's scheduling authority. This particular power raises serious
legal and practical problems. On the legal side, it doesn't take a con-
stitutional lawyer to question the propriety of having Congress
authorize a Federal agency to exercise State agency authority based on
State and local laws. Concededly, Congress can, on an adequate record,
preempt all State and local law that interfered with the construction
of a critical energy facility. Similarly, on such a record, Congress can
entice State action under the threat of substituted Federal action based
on Federal laws. However, this proposal involved neither Federal
preemption nor substituted Federal action. Rather, it establishes Fed-
eral intervention for a single decision based on State law while other-
wise leaving State authority intact.
In my mind, this proposal, in fact, illegally conscripts State and

local personnel and services in violation of the 10th amendment. Fol-
lowing any permit approval, certain inspecting, monitoring, enforcing,
and reporting services are required by State agencies under most State
laws. In addition, often one permit approval triggers a whole series of
other State and local agency permitting or approval actions. The com-
pulsion of State and local action is hidden in the current EMB pro-
posal; however, it is no less present.
On the practical side, it is questionable whether another Federal

bureaucracy can implement, on a moment's notice, laws and regula-
tions written by Congress, Federal agencies, State legislatures, State
agencies, and local governing bodies. Any attempt to do so will only
introduce delay and confusion as the EMB staff struggles to master
the relevant laws and regulations and analyze the record already as-
sembled by the agency. More importantly though, this attempt
threatens poor decisions, which may inevitably lead to irreparable
damage to State lands and resources.
The grandfather provision, which would exempt certain critical

energy facilities from performance standards enacted after the desig-
nation application, also involves serious legal and practical problems.
Such standards typically have nothing to do with regulatory delay
and are drafted as uniform laws of general applicability to all other
similar industrial concerns. In addition, the grandfather provision is
totally unclear about judicial interpretations of existing law and is,
unfortunately, too clear about the waiverability of regulations promul-
gated under existing law. This is particularly troublesome for any new
technology, inasmuch as the State simply may not know what environ-
mental protection standards are necessary until too late in the process.
Although the President correctly touches the national frustration

with bureaucratic redtape, his solution is too trisky : trusting the EMB,
with questionable powers. to make better decisions than experienced.
State and local agencies. A more thoughtful approach which encour-
ages cooperative and innovative efforts and takes a hands-off approach
when these efforts hold promise may prove to be a better model for the
energy problems of the future.
The second legislative proposal which I'd like to address involves

attempts to limit the amount of State severance tax which may be im-
posed on coal mined within a State. A review of the bills to limit State
severance tax indicates that Congress finds its source of power based
primarily on the commerce clause. The bills essentially regulate a legit-
imate State exercise of its taxing authority by placing a 121/2 percent
ceiling on the amount of tax which may be imposed.
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Conceding that the constitutional issues are far from resolved, I be-
lieve the bill represents an unconstitutional infringement on the State's
freedom to structure integral operations in areas of traditional Gov-
ernment functions.
Supreme Court cases recognize that interstate commerce, in utilizing

the protections and services of a State, is required to pay its way.
Therefore, it's not surprising that States see an unavoidable need to
impose a severance tax that is fairly related to the governmental serv-
ices the State provides when its natural resources are developed. Wyo-
ming's severance tax, for example, helps pay for hospitals, streets,
roads, water supplies, sewers, education, and impact assistance to cities
and towns. If the State is forced to make other decisions regarding
how to provide these essential governmental services outside of the
severance tax option, Congress would be imposing a burden that will
alter fiscal policies, curtail traditional State and local activities, and
unconstitutionally regulate provision of traditional services.
This result falls squarely within the Court's prohibition in National

League of Cities v. Usery, which invalidated a Federal law due to its
significant impact upon the functioning of the State and local govern-
ments. In my estimation, any severance tax limitation would represent
another unlawful Federal meddling in protected State policy decisions.
Apart from the above argument, the Montana Supreme Court's deci-

sion in Commonwealth Edison v. Montana raises serious questions
regarding the existence of any Federal power at all supporting the
bills. In the court's words,
The severance itself is a taxable event and the Montana statutes here tax that

event in advance of any entry of the coal into commerce. In other words, the coal
Is produced, and that production is taxed. Montana's coal severance tax is there-
fore ahead of and preliminary to the sweep of the power of Congress to regulate
commerce. If this be not so, Montana and all other States would have to concede
that any power of a State to tax the production of products which may eventually
enter into interstate commerce is at the whim or forbearance of the Federal Gov-
ernment. Neither the U.S. Supreme Court nor any other court has so held, and
well enough, for such a decision would shatter the shield of judicially approved
States' rights in this field.

Enough has been said on the States' rights issue, leaving perhaps the
most important points for discussion. It is obvious without argument
that severance tax costs are only a small portion of total generating
costs of electricity. A review of 16 Federal laws, regulations, and taxes
indicate that the regulatory and fiscal policies of the Federal Govern-
ment account for more than 50 percent of the price of coal. It is the
Federal Government and not the States that impose a 121/2 percent
royalty rate, a 35-cent-per-ton abandoned mine fee, and reclamation
costs ranging from $1.25 to $2.50 per ton. Beyond this, the Interstate
Commerce Commission allows railroads to charge 107 percent of the
cost of shipping coal. Despite these facts, Wyoming and other West-
ern coal States are singled out as the only reason for high utility bills.
The facts, however, do not bear this out.
In a very real sense, Wyoming is only asking for fair treatment and

informed clecisionmaking. Proponents of the bill in Texas and Louisi-
ana should have to justify the billions of dollars their respective States
enjoyed through oil and gas energy dealing. In addition, the Midwest
consuming States should be asked to justify their 4-percent sales tax

S
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on the sale of electricity, which generates more revenue on a per-ton
basis than a 30-percent severance tax on coal. I might add that Wyo-
ming only imposes a 101/2 percent, not a 30-percent severance tax on
coal. We come nowhere close to receiving the revenue that these Mid-
western States are receiving through their 4-percent sales tax. How-
ever, these Midwest States clearly cannot support their taxes based
on environmental degradation and socioeconomic impacts.
In closing, I would once again like to stress that it is both uncon-

stitutional and unfair that the citizens of Wyoming should have to
bear the entire environmental, social, and economic costs of coal and
other energy development without receiving the necessary financial
relief to mitigate these impacts. The costs must be internalized so that
the price which the consumer pays for coal, and ultimately electricity,
reflects the real cost of coal production.
Thank you for this opportunity to state my view.
Senator BAUCUS. Thank you very much, Ms. Wood.
I'm not a constitutional lawyer. One of my favorite courses when I

was in law school was constitutional law, but I haven't practiced con-
stitutional law.

It's my view that the Supreme Court, very well may find the Energy
Mobilization Board proposal to be constitutional in most respects. I'm
just wondering whether you agree with that, and if you don't, why not.
I'm hoping you don't agree with that. But, I just worry that the
Supreme Court will find that Congress can establish an EMB under
the authority of the Commerce claruse. I am interested in your views
on that subject.
Ms. Woon. Well, I would hate to see it reach the Supreme Court

because I think everyone would agree that the Supreme Court his-
torically has not been willing to rest decisions on the 10th amendment
and limit the national Commerce clause power. Rather, they view it as
almost over—you know, so overreaching that there is practically no
limits on the Commerce clause.
I think that any decision, that any argument before the Court would

have to focus on the fact that the Federal Government is coming in for
one decision and then they're leaving, leaving the State to deal with
the inspecting of the facility that they approved, the enforcing of the
State laws on the facility, and, therefore, the Federal approval is only
part way. They don't approve it and inspect it and enforce it to make

• sure that the facility is being maintained. I think that is the only
argument that the Court would be sensitive to, and I think that that
argument probably is not strong enough to overcome all of the legisla-
tive history which really calls us the War Mobilization Board and

• rests it on such national concern. I just think that the Supreme Court--
they would have the basis to rest an argument on. I just don't think
that they would.
I have to agree with you. I'm hoping that Congress will be sympa-

thetic to the State.
Senator BAUCUS. I'll go to the next point. It's really up to

Congress 
Ms. WOOD. That's right.
Senator BAUCUS. It's up to the legislature to prevent an EMB from

being enacted. This is an area where I should have the answer rather
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than you. But what suggestions do you have for the Wyoming dele-
gation and the other Western State delegations as to what arguments
we can make to our eastern colleagues that will help them realize that
the EMB proposal is unwise, unsound policy? How can we convince
them that to enact such a Draconian measure would be a significant
intrusion into the traditional prerogatives of the States?
Ms. WOOD. I think that only certain of the powers should be re-

viewed by Congress. I think that it is Draconian to bump up the
decision that the State and local agencies need to make to the Federal
sector, and I would hope that that way, together with the grandfather
clause, that those two would receive the most careful review by
Congress.

Senator BAuctrs. Do you agree, too, that the more the States develop
their resources in a responsible way, the less the States impose undue
delays on the decisionmakine process, the more unlikely it is that
Congress would enact the EMB?
MS. WOOD. Yes.
Senator BAUCUS. I ask that because I think some people wonder if

perhaps the Montana Siting Act is a little cumbersome. It does take a
long time under the Montana Siting Act, for the Montana Board of
Natural Resources to finally reach a decision. I'm told that California
has a citing commission which can overrule other agencies in Cali-
fornia, and I'm told that it works pretty well in California, I don't
know if you are familiar with the California process

' 
and I don't

know what processes exist in Wyoming or other Western States. Those
of us in the States must keep in mind that we are Americans and do
live in a nation. So it's a matter of States protecting their own re-
sources but protecting them in a way that's consistent with the energy
needs of the entire country. Would you agree that the more the States
have boards and commissions which are making reasonable decisions in
a timely fashion the more unlikely it is that Congress will feel the need
to act?
Ms. WOOD. Yes. I think that the States should, right now, begin to

develop records of their past permitting actions, focusing on not only
the ones that went through without severe hang-ups but the ones that
had hangups, and try to explain why, trying to develop memorandums
of understanding between State agencies which reduce duplication in
permitting, such as between the State engineer who controls water and
the construction of impoundments and, perhaps, water quality, which
also regulates impoundments. You know, they look at the same issues.
There ought not to be a lot of regulatory overlap and delay.
Senator BAUCUS. In the last year, I have been surprised at how

little people in the Western States have been concerned with the EMB.
People in State government were very concerned. Governor Lamm
of Colorado was exercised over it, but for some reason, there wasn't
a lot of groundswell of opposition to the EMB among the people in the
Western States. I'm curious if you have any views about why that
phenomenon occurred. I did not receive a lot of mail concerning the
EMB in my office. I didn't notice a lot of editorial comments in the
Montana papers. I don't know about other States' papers. We in Mon-
tana are very exercised over the proposed limit on the Montana coal
severance tax, but Montanans didn't really think much abouf the EMB.

•

•
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I wonder if it's too complicated, or if westerners are caught between
their desire to control their destiny on the one hand, but their frus-
tration with Federal rules and regulations on the other.
First, did you find a groundswell of opposition to EMB in Wyo-

ming and other States, and if you didn't why not?
Ms. WOOD. I didn't find a lot of people concerned about it outside

of the State agency officials who felt like they were going to be the most
scrutinized as a source of delay.
I think that that's probably due to the fact that the EMB prob-

ably actually regulates State agencies and doesn't regulate the people.
The people somehow, you know, if I could talk about them sort of
broadly, see somebody making the decision, and it takes a relatively
experienced person, I think, to realize which Federal agencies are the
sources of delay and which State agencies and which really is the
worst to work with, and they see the EMB as sort of watchdogging the
State agencies and think perhaps that that's good, and I don't think
that they recognize some of the more complex issues.

Senator BAucus. Do you agree that the EMB, particularly the
version as it came out of conference and was voted on in the House,
could have very significant and deleterious effects on the Western
States and on people living in Western States?
Ms. WOOD. oh, yes, I do. Very much so, yes.
Senator BAucus. Turning to the severance tax, it would be helpful

to me to know what use Wyoming makes of its coal severance tax.
What adverse consequences of development has Wyoming attempted
to address with its severance tax?
Ms. WOOD. Well, I think the best discussion of that is to explain how

the 101/2 percent of the severance tax income is distributed: 1 percent
goes to the highway fund which pays for new highways and roads to
coal mines; 11/2 percent is contributed to the water development fund
for municipal water supplies and industrial water supplies that the
mineral and energy sector actually need in order to grow.
Put directly back—to cities and counties is 2 percent in the impact

area to finance sewers, streets, and municipal water services; 11/2 per-
cent is put into capital facilities to account for schools and community
colleges. Perhaps most importantly, 21/2 percent goes into a _perma-
nent trust fund. That's actually an insurance policy for the State to
utilize once its resource base is gone, and then a fair amount—
Senator BATICUS. I'm sorry. I missed that. The last portion went

where?
Ms. WOOD. The 21/2 goes into what's called a permanent trust fund.

It's actually an insurance policy against the time when our mineral
resource base has been depleted. And then 2 percent goes into the
general fund, and that, a large portion of that, is also redistributed
back to the local units of government.
In general, there was an attempt to distribute it through the places

where we saw it was going to be utilized most in terms of schools and
hospitals, sewers, water development projects, and, then like I said,
the largest part goes into this permanent trust fund. There was just
a lot of—well, we benefited a lot from seeing the Appalachian States
end up throwing up their hands once they had no more industrial
development in terms of resources, and in order to provide the schools
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and the traditional government functions once our resource base is
gone, we need this permanent trust fund to get the money from in
the future. We don't have a lot of other industrial income.
Senator BAUCUS. You say 21/2 percent?
Ms. WOOD. Yes, 21/2 percent, and then all but another 2 percent goes

into smaller areas such as the water development fund, the highway
fund. It's sort of parceled out in terms of where we expect to need
money the most.
Senator BAUCUS. How much did Wyoming raise in the last year

through its coal severance tax?
Ms. WOOD. Let's see. I do have that figure here. No, I guess I don't.

I'm sorry. I don't know how much it was.
Senator BAUCUS. My rough recollection is it was close to $100 mil

lion? Is that correct? Would that be correct?
Ms. WOOD. OK. I think that it would probably be close to $10 million.
Senator BAUCUS. That's all?
Ms. WOOD. Well, the State total of coal in 1979 was 72 million tons,

and then we impose a 101/2-percent severance tax, and it's just—the
local, counties, and, you know, local governing bodies may impose
additional tax, but it's not the 17 percent that is frequently referred to.
Senator BAUCUS. In Montana we don't have a rate of 30 percent

either.
Ms. WOOD. I'm not positive of that.
Senator BAUCUS. But the point is that all the revenue goes to com-

pensate for costs that are caused by strip mining in the State? Is that
correct?
Ms. WOOD. Yes. All of it.
Senator BA-crctrs. Except for the portion that goes to the
Ms. WOOD. To the general fund, and then part goes into the general

fund which is actually sort of our year-to-year treasury, and a large
portion of that goes into municipal development, impact assistance.
But other than that, in the permanent trust fund itself, the money is
parceled out to the areas where we think we're going to need money
the most, the highway fund and water development fund.

Senator BAUCUS. OK, Ms. Wood. I appreciate your testimony very
much. Thank you.
Ms. WOOD. Thank you, Senator.
Senator BA17CUS. The next witness will be Joe McElwain, who is

today, and I guess on other days as well, representing the Western
Regional Council.

STATEMENT OF JOSEPH A. McELWAIN, CHAIRMAN, MONTANA
POWER 'CO., REPRESENTING WESTERN REGIONAL COUNCIL

Mr. 1VIcELwAiN. Thank you, Senator.
Senator BAUM& Welcome Joe. Thank you for being here. I appre-

ciate your presence. I know you're very busy.
Mr. McELwAiN. I'm delighted to have an opportunity to appear be-

fore you, Senator. You and I have discussed many subjects regarding
the State of Montana in your tenure, and I have always found you
a very attentive listener to the respective views of all the people that
are involved.

•
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Today, Senator, I'm here representing the Western Regional Coun-
cil. I'm a member of the board of directors of the Western Regional
Council, and also I'm chief executive officer of the Montana Power Co.
I am presenting a statement today on behalf of the Western

Regional Council, a coalition of mining, energy, recreation, trans-
portation, banking, and utility business interests in the Intermoun-
tain West.
The Western Regional Council is pleased to participate in these hear-

ings and the symposium scheduled on Ocotber 21 in Missoula, Mont.,
both focusing attention on the preemption of States' rights by the
Federal Government.

• The WRC has been actively involved in developing positions and
attempting to influence Federal policy decisions on water, energy,
environment, and other issue areas. In most cases, the WRC has
decidedly favored a reduced Federal role and a greater emphasis on
State flexibility, enforcement, and policy determination. In that re-
gard, our organization has worked closely with the Western Governors
Policy Office, WESTPO, the Western Interstate Energy Board,
WIEB, and individual Governors to develop and seek to have imple-
mented policy positions which are compatible and which are mutu-
ally felt to be beneficial to our region as a whole. Notably on Energy
Mobilization Board proposed legislation, clean air and coal leasing
policy, WRC has sought to coordinate and cooperate with the western
Governors.
In the past 12 months, the WRC has made individual presentations

to each of the intermountain State Governors, noting concerns on
energy policy and land use implementation of the Clean Air Act as a
means of communicating, and where possible, cooperating on these
issue areas so vital to our region.

Recently, the Western Regional Council is participating in WEST
PO's project, "The West and the Eighties," in two phases, developing
a proposed legislative alternative to EMB legislation and collaboration
on positions on reenactment of the Clean Air Act.

All of the council's efforts have by no means been directed with
western Governors. Our positions have been translated into action at
the Federal level through lobbying activities in the Congress and
through key White House officials.

e Senator, you have called these hearings to especially consider rami-
fications for the State-Federal relationship and constitutional impli-
cations on that relationship which may be affected by proposed
Federal legislation to place a cap on State severance taxes and to
create an EMB potentially empowered to set deadlines for State
agency decisionmaking and, if they should fail to act within the
deadline, make decisions in lieu of action by the State or local author-
ity on designated priority projects.
The WRC would like to speak directly to these particular issues as

well as address related concerns affecting State prerogatives and the
Federal Government.
As stated earlier, the Western Regional Council has attempted to

work closely with WESTPO and WIEB and individual Governors,
and that is not without good reason. Our member companies have, by
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and large, enjoyed a good relationship with the States in which they
are active. The State government is usually closer to whatever situa-
tion may arise, is more accessible, and is more fully aware of unique
circumstances that may need special attention. By the same token,
companies working within a given State usually intend to remain
active there, and it is in their best interest to develop a working rela-
tionship with State officials and to also work toward common goals of
a healthy economy and an environment that will afford a quality living
experience for the company employees along with all citizens of the
State. When serious problems do arise, it is usually the Federal Gov-
ernment, not the State government, which is responsible.
The Western Regional Council has not actively become involved

in the severance tax cap issue. However, in a response to a request from
WESTPO's Governors, Council Chairman J. D. Geist, and the WRC
energy committee chairman, James C. Wilson, did sign a letter in
opposition to the Federal legislation, a copy of which I have attached
to my testimony.
rThe document referred to above appears in the appendix.]
The council believes that States should not be deprived of their

constitutionally reserved powers to raise revenues. While Federal poli-
cies in regard to public land management and energy development
potentially have dramatic impacts on Western States, the individual
States have largely been left to their own devices as to how to manage
rapid growth and cope with related impacts requiring public services,
schools, roads, law enforcement, and the like. These individual States
can best decide how to raise the revenues necessary to deal with these
impacts. The marketplace will determine what is a reasonable sever-
ance tax on coal or any other resource far more efficiently than can
the U.S. Congress. Coal consuming interests will go elsewhere if a
severance tax is too high, and, in turn, a State may reconsider its tax
rate if it believes it is being priced out of the marketplace.
The Western Regional Council has been far more active on pro-

posals to create an Energy Mobilization Board. After a thorough
analysis of the proposals, the council adopted a resolution in August
1979 outlining its position. The resolution is attached.
The basic position of the council is that the Energy Mobilization

Board legislation represents an effort to treat symptoms rather than
address causes rooted in the ill-advised regulations and legislation
over the years. It supports a concept of a Federal entity empowered
to expedite decisionmaking regarding priority energy projects but
does not feel the legislation should include the power to overrule sub-
stantive positions of existing State and local law. It believes that such
legislation should include a grandfather clause exempting all proj-
ects under construction from any delays due to subsequent enacted
or promulgated environmental requirements.
I would emphasize that the WRC feels that there must be some

accommodation between State and Federal responsibilities to over-
come the costly delays involved in the decisionmaking process. Du-
plication of the decisionmaking process should and must be avoided.
On the other hand, narrow, parochial decisions cannot override the
national interest in some areas of resource development.

•
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Industry in general has become disenchanted with the EMB concept.
As envisioned by the Senate-House conferees, a project seeking ap-
proval and all of those agencies involved in the project permitting
process are confronted with another layer of bureaucracy which may
in practice do little beyond complicating the existing procedures.
The WRC is currently working with WESTPO to develop an alter-

native legislative proposal to the EMB which would protect State pre-
rogatives and curtail Federal intervention. At the same time, discus-
sions are underway to streamline individual State permitting processes
as evidenced by the Colorado review process and individual State sit-
ing laws. The State efforts can proceed with or without an EMB. And
at this point, I'd like to call to the Senator's attention a recent editorial
in the Billings Gazette which gives some substance to the Colorado
review plan that I thought was very helpful in trying to put together
various agencies and hurry up the decisionmaking process.
Senator BAUCUS. Those are different Colorado agencies
Mr. McEuwAiN. Right.
Senator BAUCUS. Is that similar to California, do you know?
Mr. McELwAnc. I'm not familiar with California, and I just ran

across this the other day, and I would like to have it placed in the
record at this point.

Senator BAUCITS. It will be put in the record.
[The exhibit referred to above appears in the appendix.]
Mr. McELwAiN. We believe serious constitutional questions would

be raised if an EMB were empowered to waive State and local laws or
to make decisions for State authorities. Ensuing legal actions are a
certainty which would only further impede project construction and
operation.

Furthermore, by fast tracking a number of priority energy projects,
State agencies may appoach a threshold where they do not have the
manpower resources available to meet an EMB imposed project deci-
sion schedule, let alone proceed with off-track project permitting pro-
cedures or other responsibilities.
While the focus of this hearing is on the severance tax and EMB

issues, there are numerous areas in which the WRC feels Federal action
limits or forecloses on State prerogatives. Notably amongst those is the
application of the Clean Air Act Amendments of 1977. The Western
Regional Council has developed a series of maps for each of the 11
public land States which graphically demonstrates the land use impli-
cations of the 1977 amendments. In effect, the amendments create a
buffer around each class 1 area which will vary in size depending upon
topographic and meteorologic conditions. State siting and planning en-
deavors will seriously be affected by this situation as verified by the
recent denial of a PSD permit by EPA for the Warner Valley power-
plant in Utah. EPA denied the permit for this facility, stating that it
may impact on the air quality at Zion National Park, a class 1 area
about 30 miles northeast of the proposed plant location.
Proposed EPA visibility regulations may further extend Federal

control over traditional State land uses. As proposed, a Federal land
manager could preempt a State's siting authority over the extensive
areas outside the boundaries of a national park, wilderness, or other
class 1 area.

70-428 0 - 81 - 2
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The WRC feels that within the context of this hearing it is appro-
priate to briefly discuss the concept of regional variations. If, in their
development and implementation of regulations, Federal agencies are
required to take into consideration unique circumstances which vary
from region to region, the difficulties of Federal regulation, both to
the administrator and to the public or private sector, could be
minimized.
WRC promoted inclusion of such a provision in the regulatory re-

form bills considered in the 96th Congress and was pleased that aregional or geographic variation provision was included in each of
the major regulatory reform bills reported from committees in theHouse and Senate. We are grateful to you, Senator Baucus, on the help
you gave us on these provisions.
This concept exemplifies the root of the matters before the subcom-

mittee. Each of the States, each region, is different. There are varia-
tions in demography, topography, climate, and economy. While there
are a great many common denominators, not all matters can be ad-
dressed equitably with one inflexible and rigid Federal standard. Nor
can the Federal Government always govern best. There are areas where
the individual States have traditionally had the lead role and where
they are better equipped to deal effectively with their own unique cir-
cumstances. The Constitution recognizes the limits on Federal au-
thority. Once again, as you are doing through this hearing, we need to
reaffirm the richness of diversity in our Nation and reassert the dis-tribution of governing authority as envisioned by the Founding
Fathers.
Senator BAucus. Thank you very much, Joe. I'd like to better under-

stand your council's view on the Energy Mobilization Board. You are
saying that the Energy Mobilization Board should not override local
and State laws.
Mr. McELwAnv. Substantive laws.
Senator BAucus. Substantive laws. From that response, I infer that

the council does believe it would be proper to override State procedural
determination. Is that right?
Mr. McELwAix. I can speak only for myself but basically, I thinkthe council recognizes that we do have an energy problem in this coun-

try and that one of the greatest things that we have got to do is in
some way devise abilities to internalize our energy resources so that we
are not taking $80 to $100 billion a year out of our economy throughthe purchase of foreign oil, and that they recognize that there is aneed to some way work out the apparent maze between the Federaland State conflicts over siting, clean air, and the like. To the extentthat EMB would get on with the job, I think that they support a con-
cept which would procedurally get rid of some of the roadblocks thatare involved in the siting at the present time.
Senator BAUCT7S. As a general proposition, would you agree that

EMB should simply 'address delay created by Federal agencies?
Would the ideal be for the Federal Government to take care of Fed-
eral agencies and for States to take care of the States, so long as
States are reasonable?
Mr. McELwAiN. Well, I guess it goes down to a situation of attack-

ing very major problems that are involved in the future of the United
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•

•

States as a whole and States individually. And in my testimony, I
think there has got to be some rationale between the jurisdiction of
the two. I do think there are areas where the Federal Government
does have some responsibility, and I think that the more that we can
dovetail those two together so that they do become, in effect, a work-
ing together relationship on a common problem rather than fighting
each other., the better, I think, we would attack the problems that are
on us.
Senator BAUCUS. It just seems to me that the Constitution really

does not protect the West, or other States for that matter. This ap-
pears to come down to a matter of political power.
Mr. McEimAIN. I'd have to say that about what little I know

about constitutional law, there has been a tremendous expansion of the
concept of Federal preemption in the last 50 years over what previous
concepts were with respect to State and Federal legislation, and I
guess that comes through the correlation of our economy as a much
more sophisticated intercommerce type of thing than when there
was a lot more self-sufficiency within the State boundaries than there
is in today's economy.

Senator BAUCUS. Montana and other Western States can not only
develop the resources in a way that's consistent with our local needs
but in a way that is consistent with the needs of the entire country.
We need to educate other people as to what our problems are. We need
to explain that the coal severance tax pays for some of the costs of
dislocations and that we want to protect some of the unique quali-
ties that we have in our State.
Mr. McErmAiN. I feel very strongly about the concept of State

taxation in the area of severance taxes is one that should be preserved
by the States. I think that they have to be responsible in imposing it,
but it does portend a situation where if the Federal Government can
limit, to some extent, what a State can do in this area under the inter-
state commerce clause or under the commerce clause of the Constitu-
tion that ends up with an ultimate result that the States probably are
going to be limited to ad valorem taxes, if you wanted to carry that
to a conclusion of tax effects on other areas through the commerce
clause, and I very much think that that is not a precedent that we
want to instill into our philosophy in the United States.
Senator BAUCUS. In your statement, you said that the council has

opposed the caps on the coal severance tax. It was the chairman of the
council and I have forgotten the other gentleman's name on the coun-
cil who signed the letter in opposition to the severance tax cap.
Mr. McELwAiN. In opposition? Mr. Wilson. He's head of the energy

committee.
Senator BAUCUS. As I understand it, the council fears the prece-

dential effect of a cap on severance tax. You see it as an intrusion in
the States' authority to impose taxes, and on its general authority to
regulate its own affairs. Does the council also agree that States are
imposing severance tax to pay for costs, social costs and direct eco-
nomic costs, as a result of stripmining operations?
Mr. McELwAIN. I believe most States are using their funds for that

purpose. I can't speak for the oil and gas tax-
Senator BAUCUS. Right, but on the coal severance tax, though?
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Mr. McELwAirc. On the coal severance tax, I believe that's the case.Senator BAUCUS. So there is a 100 percent correlation between thetax and the use of the proceeds of the tax?
Mr. McELwArrsr. I believe Montana's tax is probably a little high. Ithink that it is, has some effects competitively with Wyoming on Mon-tana's ability to sell its coal, but I don't believe it's unconstitutionalor that it should be legislated out of some arbitrary percentage.Senator BAUCUS. But whether or not Montana's higher tax placesMontana in a competitive disadvantage, would you agree that Mon-tana's proceeds are being used to compensate for the effects of coalstripmining in the State?
Mr. McELwArN. I believe they are, and I might point out that con-sumers of Montana Power Co., for which I am responsible, pay thesame tax on the coal that is burned for use instate and for PugetPower & Light in the Bellevue area and just as much as do the usersof Montana coal in Detroit.
Senator BAUCUS. So even you as chief executive officer of the majorutility in the State say that it's your view that the proceeds fromMontana's coal severance tax, are being used to compensate for theeffects of stripmining?
Mr. McELwArN. I believe they are.
Senator BAUCUS. That's good to hear. That's helpful, because it'simportant to carry that message to other Congressmen in other partsof the country.
Mr. McELwAnsr. I think the percentage location of utilization ofthe tax can and should be reviewed as Montana goes along.Senator BAUCUS. I agree with that.
Mr. McELwAnc. Whether or not the 50 percent that starts, I be-lieve this year, going into a trust fund, is the proper number, I thinkthat ought to be reviewed as we move along.
Senator BAucu-s. I think we should continually review that.Mr. MCELWAIN. Sure.
Senator BAUCUS. But I also feel that the States have the prerogativeand even the right to determine the allocation of those proceeds.Mr. MCELWAIN. I think that there has to be some responsibility inState government to recognize that there are these areas of nationalconcern about energy that must be addressed, and I think for the mostpart that the States have been responsive. I believe the Montana situ-ation is one that we do need to condense the time of decisionmakingwithin the State under the siting act.
Senator BAUCUS. Do you think, as a general proposition, that Statesshould determine the rate of coal severance tax? Do you agree thatCongress should not determine the rate?
Mr. McELwArN. I believe that. I don't believe that they—there is alevel of reasonableness, and I think no State has overstepped thosebounds as of now. But I think primarily the severance tax and thedetermination of the level of it, as I've indicated in the statement,should be left to the market forces that are involved.Senator BAUCUS. And so you don't think that Montana has over-stepped its bounds as of now?
Mr. McErmAIN. Well, I've indicated that I thought it was a littlehigh.
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Senator BAucus. But it's proper for Montana to so set that rate?
Mr. McELwAiN. I think it's constitutional and that the Federal

Government, at that level, should not inject itself in trying to set some
other level.

Senator BAucus. I share that view.
You briefly touched upon the Clean Air Act problems as an ex-

ample of obvious Federal intrusion into State affairs, you mentioned
that EPA visibility regulations will have an adverse effect on the
State's ability to make their own decisions. I wonder if you could ex-
pand upon that a little bit. I'm not very familiar with the EPA visi-
bility regulations.
Mr. McELwAmr. Their proposed standards have not been finalized

yet, I don't believe. I think they had a time schedule that requires
them to finalize them sometime next month, but I would be happy to
furnish that for the record for you.

Senator BAUM'S. I would appreciate that.
Mr. McELwAnst. Maps that have been put together by WRC show

that with a very conservative determination of visibility requirements
from class 1 of—I believe they've limited it to 25 miles, and I think
the Federal thoughts are much farther than that, that there is very
little of the West that in which you can develop anything and meet
the proposed visibility standards, and I'd like to have the opportunity
to present those maps for the record.
Senator BAucus. I wish you would. I'd appreciate that. Can't Gov-

ernors under the authority of the Clean Air Act, change designation
for class 1 and class 2?
Mr. McELwArN. In certain types of situations. I believe, however,

where there are Federal managers of types of Federal lands that the
Federal managers can override what the State might do. Now I'm not
an expert on that.

Senator BAITCUS. I'm not, either.
Mr. McELwAmr. I've been through a very long and protracted con-

troversy over class 1 and the Northern Cheyenne Reservation, which
was finally settled, but it has been very costly to the people of the State
of Montana with respect to Colstrip 3 and 4 and the price of
electricity.

Senator BAUCLIS. Going back to the severance tax, do you think that
the Congress could prevent States from imposing an income tax on
energy companies? I'm trying to compare income tax with severance
tax here.
Mr. McErmAIN. If the Federal Government could?
Senator BAITCITS. Could the Federal Government limit or prohibit

States from imposing income taxes on energy companies?
Mr. McELwAmr. Well, I think if there was a situation where you

tied the energy use in to the commerce clause of the Constitution
and there was a determination that commerce was involved, that prob-
ably constitutionally, they might be able to do it. But I—

Senator BAucus. I'm surprised to hear you say that, because I don't
think that the Congress can limit State severance taxes.
Mr. MCELWAIN. I didn't say that I didn't think they had the power

to do so. What I did say is I thought they should not do it. I wouldn't
want to go so far as to say if Congress, under the commerce clause,
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wanted to put some limitations on, I think that the way I've seen the
commerce clause extended over the last 50 years that there might well
be a right of Congress to do so, but I don't think it should because I
think it sets a precedent, as I've indicated and as you've indicated, of
them being able to put limitation on almost any tax except possibly
the ad valorem tax.

Senator BAUGUS. Well, it's a curious situation here. The members
of the Supreme Court are ordinary people, although sometimes they
and others like to think they're not so ordinary. They're there just
deciding whether or not, as a practical matter, Congress can limit
the power of the States to impose taxes of various kinds upon citizens
or operations between the States. That's a very basic, fundamentalquestion apart from precedents, apart from anything else.
My personal view is that the Congress should not be able to limit

or prevent the State from imposing taxes on individuals in the Stateor entities in the States. Such limitations or prohibitions go to the
question of sovereignty of a State and potentially undermine theability of a State to control its own destiny.

It's my hope that those nine people, whoever they are and whenever
they consider it, reach the same conclusion, because I think an adverseand contrary decision would be very detrimental to the position of theStates.
Mr. McELwAiN. I think you have two situations involved, however,with the way this is developing. The one situation is a direct attackon the constitutionality of the States of Montana, Wyoming, andNorth Dakota, putting a severance tax of the magnitude that theyhave on the coal. There is a direct attack going on that regardless ofwhat the Congress may do at the present time, and that's on it's wayto the Supreme Court.
Senator BAUGITS. Right.
Mr. McELwAirr. I think that is a different opinion and a differentsituation that if Congress, using the commerce clause some way,would come in and legislate something, I think you'd have a different#onstitutional question than the one being raised by the appeal to theU.S. Supreme Court.
Senator BAUM'S. They're entirely separate questions. I agree.
Mr. McELwAiN. I wouldn't want to comment on whether or not theother one, the second phase, was constitutional, but I do think that it'swrong for the Federal Government to inject themselves into this area,and I reiterate for the same reasons that you have, that they couldinject 'themselves in almost any tax that the States might put on.
Senator BAUCUS. Well, I raise the point in the manner I raised itbecause essentially constitutional decisions are a matter of publicpolicy.
Mr. McELwAIN. Functionally, I think that 's right.
Senator BAuccrs. And when decisions reach the Supreme Court, thecourt, in a real sense, is legislating, and it's saying what Congress canor can't do, or what an individual or State can or can't do. As apractical matter, there's not much difference between legislating inthe legislative branch and deciding judicial cases in the judicialbranch. I'm saying it's just wrong in my judgment for Congress toimpose these kinds of limits, and if it's wrong, it's a question of policy,
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and, therefore, I think it's unconstitutional. But, of course, you use

different labels for different situations.
OK. Thanks, Joe. I appreciate your presence very much.
Mr. McELwAiN. Thank you. I appreciate the opportunity.
Senator BATJCIIS. Next we'll hear from Mr. Byron Dorgan, who is the

tax commissioner of the State of North Dakota. I appreciate your pres-

ence here, Byron.
Before you begin, I'd like to insert into the record a statement

entitled, "The Politics of a National Sacrifice Area: Western Value
Issues," by Prof. Daniel Henning of the Eastern Montana College
here in Billings.
[The exhibit referred to above appears in the appendix.]
Senator BAUCTJS. Byron, welcome to Billings. I know you've been

here many times. I last heard you speak several months ago downtown
at the Northern Hotel, and I was very impressed at what you had to
say there, and I'm very honored that you're here today to share with
us your perceptions. I know you're very active in this area, and I ap-
preciate the time you've taken, and I look forward to your statement.

STATEMENT OF BYRON L. DORGAN, TAX COMMISSIONER, STATE

OF NORTH DAKOTA

Mr. DORGAN. Thank you, Senator. I've been involved in this issue for
6 or 8 years, tugging and pulling to get the North Dakota Legislature
to enact a severance tax from its former rate of zero to 5 cents a ton to
its present rate of 94 cents a ton, and it's not been a very easy struggle
because the forces on the other side of that issue are very well organized
and have powerful influences in the legislative process at State govern-
ment levels.
I'm also interested in the concern you've expressed on this issue, and

I've followed your public statements on it, and. I want to commend you
for those. I'm distressed, frankly, that Congress is giving serious con-
sideration even to this sort of question. I don't think it's a question that
deserves a lot of serious consideration vis-a-vis the other things that
Congress ought to be involved in. Inasmuch as a fair number of Con-
gressmen have raised this issue and pushed very hard with very power-
ful allies, I'm thankful that you're willing to hold hearings like this
and willing to take testimony and establish a broad public record on it.
And I say I'm distressed that this is a serious issue. I was reading

Business Week several weeks ago, and they pointed out that in this area
of an energy shortage and the attempt to develop more energy in this
country, that the decontrol of the price of oil has given certain oil com-
panies substantially more cash than they know what to do with, and
I wonder if maybe congressional hearings ought not to be held on those
kinds of issues rather than the issues of how much money State govern-
ments are receiving from taxing coal.
Senator BAUCIIS. We could recommend that ARCO could build a

new smelter at Anaconda.
Mr. DORGAN. Right. But I suspect that political reasons dictate the

statements of Senators from some of the consuming States who are
more concerned with the severance tax issue, and I think maybe this
hearing and other forums like it will set the record straight, and the
record is pretty clear, it seems to me.
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I appear before this committee today to express my strong opposi-tion to current proposals in Congress that would restrict the right ofStates to impose severance taxes on coal. Such proposals stem from aparochial kind of regionalism, but their net effect would be a danger-ous increase in the Federal Government's already overbearing inter-
ference in the affairs of the States.
As approved by the Subcommittee on Energy and Power of the

House Committee on Interstate and Foreign Commerce, H.R. 6625
would place an upper limit of 12 percent on severance taxes on coalin the coal-producing States. Additionally, legislation in the U.S.Senate would place a cap on severance taxes on coal.
Under the guise of concern about the Nation's energy crisis, these- hills seek to exploit, at cutrate prices, the coal resources of States like

Montana, Wyoming, and North Dakota, for the benefit of major util-
ity companies and their customers in Michigan, Illinois, Texas, and
other States.

It's hypocrisy for a State like Texas to complain that our coal sev-
erance taxes are too high. In 1979, severance taxes on oil and gas in
Texas raised revenues for that State of $1.2 billion. By contrast,
Montana raised only $59 million from its coal severance tax last year,
and North Dakota collected only $15 million from its coal severance
tax. I call that the Texas hog rule: Take as much as you like, and then
complain loudly when someone else takes even a little. I said that in
a letter to the New York Times, and the Texas attorney general took
great exception to that, but I still think that the facts speak for them-
selves.
The fact is that coal severance taxes in Montana and North Dakota

constitute an insignificant portion of a midwestern consumer's elec-
tric bill, less than 2 percent. A State sales tax of 4 percent in a con-
suming State would add more than twice as much to the utility bills
in those States than does the coal severance tax imposed by North
Dakota or Montana.
Our severance tax in North Dakota, which is a flat tax rate but

which ranges between 14 percent and 17 percent, has been the subject
of close scrutiny and intense debate in our State legislature. It is not
an attempt to jump on the energy crisis bandwagon and to capitalize
on a valuable resource at the expense of our sister States. We are
merely trying to make sure that those who engage in large scale coal
development compensate State and local governments for the costs
associated with that development, the costs of new roads, new schools.
law enforcement; the costs of maintaining clean air and water; and
the less tangible costs of social dislocation and drastic changes in a
basically small town, agrarian economy.
But there is a second type of cost that we seek to defray through our

coal severance tax. Unlike our annual crops of wheat, sunflowers, and
small grains and others, coal development is a one-time harvest. Once
removed, it will no longer exist as an energy and economic resource
for future generations of North Dakotans. We owe it to those genera-
tions yet unborn to make sure that our coal, 80 percent of which is
transformed into energy for people outside of North Dakota, is not
taken out at a price and a rate that merely reflect a bargain struck
between consumers in Detroit and Minneapolis and the utility com-
panies which serve them.
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We owe it to those future North Dakotans to seek a fair return for
the resources lying beneath our soil so that we can establish a trust
fund for alternative energy research and a diversified future economic
development. Otherwise, we will have mortgaged our children's future
for the present comfort of those who want cheap energy from the
northern Great Plains States with little regard for the consequences
to our people and our States.
Many of us in the coal-producing States of the Upper Midwest view

the legislation introduced in Congress this year as a threat to our
State sovereignty, but more importantly, as a threat to our Federal
system and the basic structure of our Government. Congress must not
substitute its judgment for the decisions of duly elected State legis-
lative bodies in the area of natural resource taxation. We have a unique
appreciation of the costs of coal development and a unique responsibil-
ity to insure that it is managed in a way that will benefit not only those
who will use the coal, but also those who live here while the coal is
mined and after it is gone. We will not abdicate that responsibility,
nor will we relinquish it to the Federal Government without a fight
that will recruit its supporters from every State capitol in the country.

Finally, I'd like to report to you that I testified before the Presi-
dent's Commission on Coal 2 years ago. I told the chairman, Governor
Jay Rockefeller, that the coal-producing States did not need massive
doses of Federal help to deal with the costs of coal development. What
we needed was the wisdom and courage to put in place in our States'
severance tax programs that give us the resources to deal with that
issue ourselves, and I believe that's still the case.
If the Federal Government restricts the States' ability to enact their

own appropriate severance tax, I know it will turn around and offer
the States financial help to offset the costs of coal development. It's a
case of crippling the patient and then proudly presenting a wheelchair
as penance.
My message to the U.S. Congress has been and is now, leave the

States alone on this issue.
I want to make just a couple of informal comments, if I might, for

conclusion.
About 200 years ago, Alexander Hamilton was writing in the Fed-

eralist Papers, explaining the Constitution, and he pointed out that
what the Constitution said and meant was that the Federal Govern-
ment would never interfere in sovereign taxing authorities of the
State governments, and it's interesting how far we've strayed and
moved from that position.
I have four attorneys on my staff, and I'm not either blessed or

impeded by a law defrree myself. so my attorneys have told me that they
think, given the expansion of the interpretation of the U.S. Constitu-
tion, that this represents a reasonable question. They told me that in
response to my supgestion that we send all Members of the. U.S. Con-
gress, with a couple of exceptions to those who take the po'sition that
we're proud of on this issue, a copy of the U.S. Constitution for them
to read and study again in its entirety. I don't think that the Federal
Government has the constitutional authority to tell the Montana State
Legislature or the North Dakota State Legislature how to tax coal.
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Senator BAUCIIS. I appreciate that very much, and I don't know if
you're finished, but I might suggest that you send them copies of the
Federalist Papers, too, particularly on questions of Federal taxation
and intrusion into the domain of the States. Everybody likes to think
we're getting conservative these days. We ought to take advantage of
one part of that, and return to the original concept of State and Fed-
eral relationships and State sovereignty, particularly with respect to
Federal interference with the power of States to tax. I suggest that
you send them a copy of those relevant portions of the Federalist
Papers.
Mr. DORGAN. Thank you.
One more comment. I think we've made great progress in Mon-

tana, Wyoming, and North Dakota. It's not a source of concern to me
at all that we have a healthy severance tax rate on coal. The extraction
of coal around this country in the Appalachian regions and others tells
us that it's not been done right in those areas, and we have a chance
to do it right, and we have some people who have the courage in our
legislatures to put in place severance taxes that make sense.
Every utility company or coal user in this country has the right to

hire the William Rogers law firm, or some law firm from the east
coast, wherever they want to hire a law firm, and take these questions
to court. In my opinion, they won't win, but they have the right to do
that. Congress has a right to discuss these issues, but in my opinion,
it's not constitutional for Congress to act to restrict our taxing
authorities.
Those of us who have been involved in this fight for many years,

putting in place these severance taxes, know that we've been told by
those who would use the resources that the severance taxes are unfair,
that the cost to the consumer is overburdening, that if the severance
taxes are put in place, the coal companies will immediately leave our
States. We faced those questions, and we've put in place severance
taxes that our States believe to be appropriate in the public interest,
and, you know, there are those in Congress and there are those who,
through the courts, will call these severance taxes radical. And I
wanted to leave you finally with a quote from a U.S. Senator who you
know who talked about radicalism. He said, "That which is right has
always been called radical by those who have a vested interest in that
which is wrong."
Our coal severance taxes are not radical at all. They are right and

reasonable for the future of our States.
Senator BAUM& Thank you very much, Mr. Dorgan.
Several people in the Southern States, Midwestern States, the

consuming States, point to the trust fund, in Montana particularly,
arguing:

Well, maybe it makes sense for Montana to impose a severance tax to pay
some of the immediate costs in dislocations caused by stripmining coal, but
gosh. Look at what else Montana is doing. Montana is taking a big chunk of that,
50 percent of it, and just salting it away. They don't need it. They're not spending
it.

What's your reaction to that?
Mr. DORGAN. Well, two reactions. No. 1, if they want to help make

our decisions, they ought to move here and play a role in the legislative
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process. Second, they ought to look at Texas and Louisiana. Texas
taxes oil and gas, and they raise sufficient money, and they decided,
rather than have a trust fund, that they won't have an income tax in
their State. That's one of the ways they use the money. In Louisiana,
they decided that they wanted to tax oil and gas at a certain rate, which
is a resource extraction, and they decided to use part of it to offset
property taxes, and they pay a substantially lower property tax than
you do in Montana or I do in North Dakota.
There are different uses for money. It seems to me the wisest use

at this point in time for our States is to use a trust fund for use of the
proceeds from our severance tax for future use in our States. I think
that it's not something that we ought to be criticized for. It's a wise
use.
Senator BAUCUS. You think it's wise because it's a nonrenewable

resource?
Mr. DORGAN. Exactly.
Senator BAUCUS. And the State should be entitled to sufficient bene-

fit from the extraction of nonrenewable resources? Is that right?
Mr. DORGAN. Exactly. We all seem to think that this whole place

was built just for us, and we're a very short timespan in our history,
and we're taking a very valuable resource out of our Earth in the
borders of our States that has existed there for a long time, and I
think we ought to replace that resource with something that future
generations will be able to use. The future generations in North Da-
kota and Montana will not have the same amount of coal resources
underneath their soil because we will have used them in our genera-
tion, and I think there's a case to be made for replacing at least part
of that extraction with a comparable resource they can use; in this
case, a trust fund.

Senator BAUCUS. Some people will also argue that, "Sure, it makes
sense because it's a nonrenewable resource, but, gosh. A lot of that is
Federal coal. That's not Montana coal. That's Federal coal." They will
therefore argue that Montana doesn't have a right to tax what's theirs.
What is your reaction to that argument?
Mr. DORGAN. Well, again, I guess I'd ask them to read the U.S. Con-

stitution again and maybe the Federalist Papers, and I would reiterate
what the former witness said; that market considerations play a role
here as well. The State of Montana would be foolish indeed to impose
a 400-percent severance tax on coal. There's a level beyond which you're
not going to move because that will affect the marketability of coal.

It's clear to me that the imposition of a severance tax on Montana
at present rates has not affected the marketability of Montana coal. I
think that's clear to the decisionmakers in Montana as well.

Senator BAUCUS. I think that's true but I suppose that another ar-
gument in response to the Texans' and Arkansans' argument is that
even though a good portion of the coal in Montana is Federal coal,
still, the costs of stripping that coal are borne not only today, but the
costs are felt in subsequent years

' 
and that the trust fund is necessary

to help defray a future cost that is caused by present strip mining.
Does that make sense to you as a general proposition?
Mr. DORGAN. Yes, I think so, but again, I think those in Texas and

Louisiana who are concerned about this kind of worry about a mouse
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in the corner when there's a lion at the door. I think Senator Towe in
Montana has made a case about the role the severance tax plays in the
cost of energy vis-a-vis, for example, not just the entire freight rate
but just the increase in freight rates in the last couple of years.
I would really like to see those folks who are very concerned about

this and really interested in finding out what kind of impact this has
in analyzing the entire cost of coal development, not just the sever-
ance tax. The severance tax does not play a substantial role in the cost
to the consumer of the energy that that coal produces. It just doesn't,
and the facts don't support the statements of the mayor of Min-
neapolis or Detroit or the Senator from Texas. It just doesn't support
the contention that the State of North Dakota or Montana or Wyo-
ming are being unreasonable.
Senator BAUM& What advice do you have, or suggestions do you

have, to help us in the Congress dissuade Senator Bumpers from pre-
vailing and actually persuading other Senators who aren't from Ark-
ansas or Texas but from, say, Massachusetts or California?
Mr. DORGAN. Well, I'll tell you a secret. I hope to be in Congress

with you in January.
Senator BAIJCITS. I hope you are, too.
Mr. DORGAN. Aside from that, I think the facts are so compelling.

The people who reasonably analyze what the rights of States are
and ought to be under the Constitution of this country, I think,
have an awful time trying to make a case that they ought to be able
to restrict Montana and North Dakota and Wyoming in their tax
rates. There's just no precedent for doing that, and I think we need
to continue to give as many facts as we can to all those folks about
what is the impact of the severance tax imposed by Montana on coal
to the consumer who purchases the energy product of that coal some-
place in a consuming State, and the impact is very miniscule. Less than
2 percent of that consumer's energy bill. I thing, you know, let's not
let politicians in those States use that as the whipping board for high
energy costs. It's just not true.

Senator BAucus. We are, frankly, making those same arguments,
but in addition, we're pointing out to them the disastrous precedent
that these severance tax cap bills would have and how it might affect
their States. About 36 States impose some kind of a tax on their
resources. Minnesota, as you know imposes tax on iron ore. There are
many examples all across the country. So, the argument we're making
is, "Look. If you impose a cap on coal severance taxes, what's to
prevent Congress in future years from imposing some kind of a limit
on taxes that will affect you"
Mr. DORGAN. And I think you might suggest, especially to the folks

in Texas, that maybe if, in tact, they do impose caps on the taxation
of extraction of resources, perhaps they should impose logically an
extension of a dollar cap. Suggest to Texas that a State should be
limited to $500 million on taxes of the extraction of minerals, which
therefore would cost Texas $700 million, and then see how excited
the Texans are about imposing caps on the extraction of resources.

Senator BAUCTIS. Do you know what Alaska's revenue is on their
tax?
Mr. DORGAN. No, I don't. I just know that Alaska is doing very well.
Senator BAucus. I do, too. I was curious about how much they're

getting.
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Mr. DORGAN. You're talking about oil and gas?
Senator BAUCUS. Oil and gas, yes.
Mr. DORGAN. Somewhere between 11 and 13 percent on oil and gas,

as I recall. •
Senator BAUCUS. What options do States have if their ability to

impose severance taxes on coal or to pay for costs are significantly
reduced? What are States going to do if they don't have any severance
taxes?
Mr. DORGAN. What the States will do will be to ask the Federal

Government for massive doses of Federal money to deal with the
costs of coal development, and there's no question that even with the
State severance tax, there are those folks who think that that's the
solution; that the solution is to pour Federal money into these areas
to deal with those problems. I don't think that that's a wise solution.
I really compliment Montana for its severance tax. I wish we had one
as strong as Montana does. I fought for it. That avoids, I think, you
know, the substantial problems that we have at the Federal level
with revenue problems, and it also helps create that division between
State and Federal Governments that we have and should have. We
should manage our own affairs to the extent we can.

Senator BAUCUS. Another argument I often run up against is that
Montana has already been compensated for the 'stripmining costs be-
cause of the amount of Federal dollars that go to States under the
Federal reclamation laws. In your judgment, is that revenue sufficient?
And shouldn't States be able to raise their own revenue, to pay for
their own costs?
Mr. DORGAN. No, those revenues are not sufficient. In sparsely popu-

lated regions of the country such as Montana and North Dakota, when
you have substantial developments, we have substantial developments
especially because our coal normally is used fairly close to the mine,
and so the electric generating facilities are built close to the mine
mouth, and you have substantial infusions of new people into a
sparsley populated area. And the amount of cost that imposes rises
geometrically as opposed to the increases in the number of people that
are coming in, and so it's not enough, no.
We had a study in North Dakota. Our legislature paid $4 million

to create an agency called REAP, regional environmental assessment
program, to find out what precisely does coal development cost in
our State. What are the revenues that come in associated with coal
development, income tax and property tax, and cal the revenues, and
then what are all of the costs? It showed that even with our present
severance tax in a 4-year period, there is going to be about a $50 million
shortfall in our revenue in our State. That logically would tell a legis-
lator, then, to vote for a higher severance tax, except that even at this
state of our discussion and debate, the influence of the coal industry
is substantial, and they play a significant role in impeding a high
severance tax.

Senator BAUCUS. You're the State tax commissioner, and in a cer-
tain sense, you are biased and in another sense, you're very objective
and an expert in the area.
Mr. DORGAN. Very objective.
Senator BAUCUS. In your judgment as a State tax commissioner,

can Congress constitutionally impose any kind of a limit on a State's
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power to tax? In what areas would such limits be constitutionally
permissible
Mr. DORGAN. Well, there, indeed, are some constitutional limits. I

think our State cannot select certain kinds of interstate commerce
and attach to that interstate commerce massive doses of North Dakota
taxation. There obviously are some limits, but hopefully the limits
are reasonable ones, and I don't think anyone who is reasonable can
suggest that the severance tax rates imposed by the States represent
an unreasonable burden on the consumer, and that's the final test.
What is the impact of the severance taxes on the consumer? It's the
only test that matters, I think, and the answer to that is very simple.
Less than 2 percent.
Senator BAUM& Aren't there cases which really analyze whether

States are taxing to support a legitimate State function rather than
looking at the effect on a consumer? If the proceed of a State's tax
really are paying for legitimate operations of the State, isn't that,
by and large, sufficient inquiry and the Constitution need not, or
public policy need not, go to the next question of whether it has an
adverse effect on consumers outside the State?
Mr. DORGAN. I think so. But, again, the fact that someone raises

the question allows that question to be debated in public.
Senator BAUGUS. Sure.
Mr. DORGAN. Again, I don't think, as I said, I'm distressed that

we're discussing the question at great length in our U.S. Congress
because there are many more important issues that are much more
serious than that, and I don't think there's a serious question here.
The Federal Government does not, in my opinion, have the constitu-
tional authority to whipsaw Montana and Wyoming and North Dakota
under severance tax rates. We have every right to impose whatever
severance tax we please, within some modicum of reason, on the extrac-
tion of coal, and the market forces will determine largely what we do.

Senator BAucus. Well, I sure hope that you're with us in the Con-
gress next year, because let me tell you what we're up against. I talked
to Senators and House Members who I used to think were reasonable,
and I have explained to them our position on the coal severance tax,
and it is very, very hard to convince them of our point of view. I'm
astounded at the difficulty I'm running up against in talking to
Congressmen from California who have no real direct stake in this
issue. Others from other parts of the country with no direct stake,
not producing States or consuming States, simply want more energy.
They want cheap energy, and they really don't care if that makes it
impossible for a State like Montana to function effectively. They just
don't care. They're thinking in the short term. Maybe they're distracted
because they're up for reelection next month, and maybe they'll cool
a little bit in January. But I'm telling you, it is astounding to me
how difficult it is to get our point of view across in private conversa-
tions with friends, people who sit and represent other parts of the
country. It's very, very difficult.
Mr. DORGAN. If we put all the inforniation together, I think, that

we've learned in Montana and North Dakota and other States, I think
we can make a good case.
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One last point. In the last legislature, we did lose a little ground.
We had a little better severance tax than we have now, but there was
a substantial debate, and they reduced the severance tax somewhat
to its present level. The utility companies that previously had been
very, very militant on this issue and said that the severance tax would
drive them out of business and so on and so forth, they were asked,
when the severance tax was reduced, by the news media, "Does this
mean that the customer is going to experience some kind of reduction
in their bill ?"
And the utility company's response was, "No. The severance tax

is not a significant part of the utility bill."
A very interesting comment, I thought.
Senator BA-crcus. Thank you very much.
Mr. DORGAN. Thank you, Senator.
Senator BATICUS. Before you leave, one final point. Is there a point

where Federal limitations on State taxing power will make it impos-
sible for a State to function?
My personal view is that any limitation crosses that line. I'm just

curious as to where you think that point lies.
Mr. DORGAN. Well, it's a very dangerous line to draw, and I tend

to agree with you. We need to allow States to function by themselves
with as much autonomy as is possible, and when we start drawing
those lines, that first line is a dangerous one to intersect, in those con-
stitutional authorities, and that's why I'm very distressed that this
is given serious consideration.
I agree with you, having visited with a lot of Congressmen and

Senators, and having had some soundings in Congress. There is a need
to discuss it, because there's a serious threat with a lot of folks who
don't understand the issue and who very much like Federal intrusion.
Senator BAUM& Thank you very much, Mr. Dorgan. We appreciate

your presence.
Mr. DORGAN. Thank you.
Senator BAUCUS. The next witness will be Mr. Bob Hall, who is

representing the Western Governors Policy Office.

STATEMENT OF ROBERT HALL, REPRESENTING WESTERN
GOVERNORS POLICY OFFICE

Mr. HALL. Mr. Chairman, my name is Robert Hall. I appear be-
fore you this morning representing Mr. Phil Burgess, executive di-
rector of the Western Governor's Policy Office, WESTPO. However,
I presently serve as assistant director of intergovernmental relations
in the Office of the Governor of Colorado. Mr. Burgess extends his
regrets that he is unable to personally present these remarks this
morning.
The Western Governors' Policy Office is an in dependent organiza-

tion of Governors of 11 intermountain and High Plains States:
Alaska, Arizona, Colorado, Montana, Nebraska, Nevada, New Mexico,
South Dakota, North Dakota, Utah, and Wyoming. WESTPO, a non-
profit instrumentality of the States, was established to strengthen the
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policymaking capacity of the member States and their role in the
Federal system.
The subject of your inquiry this morning, the balance of power be-

tween State and Federal Governments, is a primary reason why west-
ern Governors gathered in 1976 to give their individual sovereignties
a stronger collective voice in the regional and national policy de-
cisions affecting the West. WESTPO serves as a regional forum and
provides a mechanism for member Governors to address and influence
important national, regional, interstate, and Federal-State issues.
WESTPO is a vehicle for collective political expression and influence,
an important asset for the sparsly populated Western States.
The preemption of States rights, particularly in the areas of energy

policy and resource management, has consistently and with increas-
ing frequency come before the Governors as a policy and manage-
ment issue. In the mid-1970's, a predecessor of WESTPO, the West-
ern Governors' Regional Energy Policy Office, known as WGREPO,
was confronted by a proposed Federal coal leasing program and an
unrealistic national energy policy initiative called Project Independ-
ence. Neither gave the States a participatory role in the decision and
policymaking process. Yet both would have had tremendous impacts
on the future of the States and the authority of the States to provide
for the health, safety, and welfare of their citizenry.
I am reminded of a meeting of WGREPO Governors in Albuquer-

que, N. Mex., in 1975 where representatives of the Secretary of the
Interior casually informed the Governors present of Federal plans to
energize the West, to have it serve the Nation's appetite for energy.
One need not ponder long about the Governors' reactions. There had
been no prior consultation, and there was no evidence that the con-
stitutional responsibilities of the States had been considered. That
encounter was a real eye-opener for the States and their chief execu-
tives. From that point on, the possibility of Federal actions overrun-
ning the desires and rights of States has been a daily reality.

Several examples serve to expand the historical perspective of the
Federal preemption issue. Congress and several administrations have
considered coal slurry pipeline legislation. Notwithstanding the debate
between proponents and the Nation's railroads over the granting of
eminent domain authority, the effect of such proposals on State water
rights and their administration has, and continues to be, a primary con-
cern of the States.
The authority of the States to administer surface mining regulations

is another example of the continuing conflict in the relationship be-
tween State and Federal Governments. At issue is the extent of State
authority to administer regulations and the extent to which executive
branch regulations have gone beyond the intent of Congress. These
problems are near resolution, but the fact remains that at issue were
basic States rights. We find that a constant vigil is necessary to insure
against Federal preemption.
Two additional examples serve as indicators of a changing relation-

ship in the Federal system. In 1976, Congress enacted the Federal
Lands Policy and Management Act, FLPMA. FLPMA and the regu-
lations promulgated by the act contain two important mandates: that
public domain lands be retained in Federal ownership, and that those

•

•



29

lands be managed under the principles of multiple use and sustained
yield. FLPMA and regulations promulgated to administer the act
called for a high degree of public participation and consultation in
developing the plans for use of the lands.
The regulations, section 1601.4-3, also specify that land use plans

for public lands be consistent with the resource related plans and poli-
cies of State and local governments. There are implications that the
Federal-State relationship mandated by FLPMA is working, particu-
larly if one considers the consultative process embodied by the Depart-
ment of the Interior's Federal coal management program and the in-
stitutionalization of the regional coal team concept.
Yet such optimism may be short lived, given two recent court cases

which have focused on the question of compliance by lessees on public
lands with State and local laws and regulations. In the case of Ventura
County, Calif. v. Gulf Oil Corp., the Supreme Court was asked to
determine whether zoning ordinances promulgated by local govern-
ment apply to a leaseholder on public lands. Gulf Oil, holding a lease
to drill on Federal lands within the county, refused to comply with the
county's zoning ordinance. The county sued, and the Federal district
court ruled against the county.
In August of last year, the Ninth Circuit Court of Appeals affirmed

the lower court on the basis that the 1920 Mineral Leasing Act pre-
empts the State and local regulation of private lessees' operations and
action. In March of this year, the Supreme Court upheld the appellate
court decision.
In their amicus brief in support of Ventura County, WESTPO

governors voiced their support for a strong State and local role in
public lands management. The amicus emphasized the distinction
between the administrative powers of the Federal Government as
property owner and the legislative powers of the States as sovereigns.

• The Governors asserted that Congress never intended to preempt
State and local legislative power vis-a-vis users of Federal lands within
a State or local jurisdiction.
The significance of the Ventura decisions is not yet known. Some

State and local government environmental permitting officers fear
a broad interpretation so as to exempt lease holders engaged in energy
and resource development from compliance with State and local land
use and environmental protection statutes and regulations. A recent
Stanford Law Review article interprets the decision as striking down
the county's authority to prohibit federally authorized activity but
retaining its authority to set standards and regulate activity on Fed-
eral lands.
In related litigation also before the Ninth Circuit Court of Appeals,

a case involves the State of Washington and the Bonneville Power
Administration, or BPA. The State, joined by Franklin County,
brought suit against BPA, asking that BPA comply with the Wash-
ington Siting Act and with the county's comprehensive plan in siting
its transmission corridors.
I would add. Mr. Chairman, that the State of Montana gave amicus

support to the State of Washington and Franklin County. M jeopardy
with a holding in favor of BPA is the preemption of Washington's

70-428 0 - 81 - 3
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Energy Facility Siting Act and the county's comprehensive plan.
The long-range implications of a decision supporting preemption will
cloud the role of State and local governments in land management and
will clearly strike at the heart of State authority envisioned by con-
stitutional framers and expressed in legislative actions like the Wash-
ington and Montana Facility Siting Acts.
Mr. Chairman, the litany of examples of the ongoing struggle over

the power and authority between the States and the Federal Govern-
ment is hardly inclusive. The system is out of balance. Power is tilted
to the Federal side, and current trends and future prospects appear to
be reinforcing the tilt favoring Federal authority over State and
local authority.
Two proposals which Congress is considering this session, the es-

tablishment of the Energy Mobilization Board and the limitation of
State severance taxes, dramatize the threat to States rights andportend unprecedented and fundamental changes in the relationship
between State and Federal governments. From the States perspec-tives, Mr. Chairman, the Priority Energy Project Act of 1980 must
be considered as more than a mechanism to provide a coordinated,prompt, and simplified process for the location, construction, andoperation of energy projects determined to be in the national interest.
Powers proposed for the EMB could override State and local lawsand would effectively scuttle 200 years of constitutional history. WhileI do not intend to represent myself as a student of fine legal argumentsrelated to the constitutionality of the EMB proposal, even a cursoryexamination shows it to be a clear and present danger to this systemof shared and exclusive powers we call federalism.
There are many instances in the EMB's fast-track process wherequestions of constitutional balance can be raised: The bump-up, the

grandfather provision, procedural streamlining, judicial review, andthe very broad discretionary authority of a presidentially appointedboard. If a review of the effect of imposing the EMB process on theMontana Major Facility Siting Act is not sufficient to indicate the ex-tent to which EMB would result in sweeping changes in the Federal-State relationship, one need only consider the effect of three or four pri-ority designations of oil shale projects in Colorado, where the permit
and siting process is voluntary and does not rely on binding deadlines.
The EMB will have complete authority to determine how many pri-ority projects will be located in any one State. Designation criteria
need not consider State procedures, views, or resources. The project
decision schedule need not respect State or local procedures or the
availability of fiscal and manpower resources necessary to make
decisions.
The board's streamlining recommendations made to State and local

agencies for voluntary implementations could modify procedures re-
quired by State law without legislative action. The board acting under
State law in its exercise of the so-called bump-up authority need not
follow State procedures. State or local agencies would be required to
implement board decisions they did not make and may not agree with.
It can be argued that supplanting this decisionmaking strikes at the
very heart of State and local sovereignty. The total discretionary au-
thority of the board to rescind, modify, or amend State or local law
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under the grandfather provision clearly must be considered as consti-
tutionally suspect. No less suspect are the judicial review provisions
which remand to a Federal Court legal issues exclusively dealing with
State or local laws.
Arguments and assertions have been set forth which indicate that

these preemptive actions are within the authority of Congress under
the commerce clause. Yet the Supreme Court has recognized there are
limits to such encroachments when congressional legislation interferes
with the exercise of traditional State functions. The EMB proposal
is subject to challenges on several grounds.

First, it sets decision schedules binding on State and local agencies.
Second, it waives State and local procedural decisionmaking require-
ments, and third, it supplants State and local decisionmakers.

Senator, the WESTPO governors have consistently recognized
the responsibilities of their resource-rich States in the national
energy picture. They have pledged affirmative action to develop
their resources but have asked that their place at the decisionmaking
table be maintained. Decisions regarding where the resources are
developed, at what rate development occurs, and the mitigation and
management of the social and economic impacts of such activities
all have a definite relationship to the health, safety, and welfare of
their citizens. The discretionary opportunity available to an EMB
to preempt and set aside our basic legal foundations must be
questioned.
To deny that there are problems of regulatory delay at all levels

of government would be shortsighted. I would note, however, that
the States, and even divisions of the Federal Government, are sim-
plifying, refining, and streamlining existing processes and develop-
ing new mechanisms to expedite the permitting. The Colorado joint
review project, known as JRP, is one example of these State initia-
tives. I have submitted a summary of the JRP with my written
testimony [exhibit 4]. Your staff has been provided a more detailed
step-by-step analysis of the JRP, a process which does not preempt
State or Federal requirements but coordinates, expedites, and facili-
tates communication among decisionmaking and levels of govern-
ment. I would also note, as Mr. McElwain has previously, that
WESTPO governors have worked very successfully with the pri-
vate sector in expediting critical energy projects.
This cooperation will continue as the Governors move to imple-

ment a commitment to work on improving existing permitting pro-
cedures. In the near future, we will convene a workshop and seminar
on state permitting.
The WESTPO Governors, with a desire to play a constructive

role in future possible EMB deliberations, have also agreed to estab-
lish a working group composed of the western congressional delega-
tions, the Western Regional Council, and other appropriate individ-
uals to develop legislative recommendations that would streamline
federal permitting processes.

Finally, Mr. Chairman, I would like to focus on congressional
proposals to limit State authority to levy severance taxes. The stated
intent of these proposals is to remove excessive burdens on the pro-
duction of coal used in powerplants and major fuel burning installa-
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dons. Introduced by Congressmen from consuming States, these
measures single out the coal severance taxes of the States of Mon-
tana and Wyoming which exceed the proposed 12.5-percent limita-
tion. Proponents who allege that western severance taxes are the
reason for high electric utility bills have singled out only a low-cost
component, the severance tax, and have ignored other factors that
contribute much more significantly to the cost of electricity from
coal-fired powerplants in the consuming States, factors such as Fed-
eral laws and regulations, transportation costs, monetary policies and
the taxation policies of consuming States.

Unfortunately, the veil of consumer interests has clouded the issue
and diverted attention from the precedent-setting nature of these pro-
posals. Congressional action which limits States' taxation, in the ab-
sence of judicial findings of an unreasonable burden on interstate com-
merce, is a dangerous precedent in two arenas of constitutional bal-
ance. First, such action preempts the judicial process by substituting
congressional determinations for judicial findings. Second, these pro-
posals invade the fundamental right of states to levy and collect taxes.
Proponents of the legislation argue that tax rates that exceed that

arbitrary limit place an unreasonable burden on interstate commerce.
The severance of coal is not an interstate activity. It is a local activity
performed by private companies for profit and is clearly subject to
State regulation and taxation. Moreover, there is increasing evidence,
developed by Los Alamos Scientific Laboratories and others, that sev-
erance taxes do not begin to burden the stream of commerce until they
approach the level of 35 to 40 percent. Congressional limitations in this
instance are without constitutional authority and are in direct con-
travention of States' rights under the 10th amendment to regulate
their internal affair.
I have no doubt that enactment of the 12.5-percent limitation would

cause directly affected states to challenge on constitutional grounds.
But other States, perhaps even those represented by the sponsors of
this legislation, will also join in that challenge because the precedent
bleeds into other areas of state taxation; property, sales, and corporate
taxes, and even other minerals and energy resources.
Further, Mr. Chairman, these proposals will preempt the States'

right and guaranteed authority to provide for the health, safety, and
welfare of their citizens. There are public costs of coal and other re-
source development which are not fully internalized in the costs of
production, nor are they provided for through public accounting, not-
withstanding the Federal payment in lieu of taxes, Federal mineral
leasing revenues returned to States, Farmers Home Administration
601 impact assistance, and others. Providing sewers, streets, and other
infrastructure, including schools, hospitals, police, and fire protection
and other essential services requires adequate revenues, revenues de-
rived from taxes, including severance taxes. These proposals will limit
the States' ability to meet a fundamental constitutional responsibility
by preempting taxation authority.
While a majority of the debate on these proposals considered the

use of severance taxes to mitigate the present impact of energy de-
velopment, I am disturbed that an equally important, if not more
compelling, reason for severance taxes seems to have been slighted.
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I am referring to the criticized use of a portion of the revenues to
provide for future generations by establishing trust funds. Permanent
trust funds, whether based on revenues derived from coal or oil shale
extration, represent a portion of a lost capital asset or economic base
not available to future generations. Limitations on the States' ability
to provide a legacy for future generations, as well as the present, are
clearly inappropriate because they unreasonably limit the responsi-
bility of the State to protect and promote the health, safety, and wel-
fare of its citizens.

Limiting severance taxes does not limit the needs of present or
future generations. Imposing a ceiling on such revenues is likely to
cause targeted States to look to other mechanisms such as increases
in corporate or property taxes. To paraphrase a current slogan, "You
can pay me here, or you can pay me there, but the costs of production
must be paid." Why in the world would Congress want to get in-
volved in each State in deciding how to identify, provide, and pay
for the costs of energy production?
In conclusion, Mr. Chairman, enactment of these proposals, pro-

posals which set aside the authentic and legitimate activities of the
States, would set dangerous precedents and have counterproductive
effects. While questions of constitutional integrity are at stake, SO
are issues related to the ability of the States and the Federal Gov-
ernment to work together with the private sector to solve the Nation's
energy problems. Moving our Nation toward energy selfsufficiency
will require the mobilization of talent and resources at all three levels
of government.
In fact, in many areas, local officials, and especially county com-

missioners, will play key roles in decisions related to energy develop-
ment. This is not an enterprise that can be run from Washington or
by Washington. Similarly, the development of new energy sources
is largely a responsibility of the private sector. The pace and direc-
tion of development will be shaped, and priorities affected, by public
policy—again, by all three levels of government—but the process will
be driven by private investment decisions interacting with public
policies.

Accordingly, this is a time to seek new ways to cooperate. This is
not a time for the Federal Government to preempt other levels of
government or to further intrude into the private sector.
The job is too big; the uncertainties, too excessive; the costs of fail-

ure, too overwhelming. This is a time for national policy to guide a
national effort to achieve energy security. Federal policy is just one
component of national policy, and, in the end, it may not even be the
most important. Let's work to maintain a proper balance, and in so
doing, Mr. Chairman, we urge you to continue and expand this in-
quiry into the questions of constitutional balance represented by these
proposals and possibly others, under the jurisdiction of the Senate
Judiciary Committee.

Senator Baucus, on behalf of WESTPO and Mr. Burgess, I appre-
ciate the opportunity to present these views.
Thank you.
Senator BAUCITS. Thank you very much, Bob.
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I'd like to ask you one of the same questions I asked Mr. Dorgan,
and that is even if it's true, that States should be able to set aside some
of the severance tax revenue in a trust fund, what response do you
have to those who argue, "Well, that's still Federal coal that you're
taxing. That's not State coal." And I raise the question because it's a
question that I run into quite often, and it's one that I think we should
meet head on sooner rather than later. I'm curious as to what argu-
ments you have in rebuttal to that point.
Mr. HALL. Senator, if the States were taxing Federal coal, we would

tax, I think, the coal in the ground as a capital asset. The severance
tax is levied by Western and other States in taxation on coal once it
has been leased to a private enterprise for profit, and I think those
are two severable instances. The challenge that it's a Federal resource
that is being taxed, I think, is unfounded and clearly overlooks the
severability or the clearly identifiable issues of Federal leasing reve-
nues paid by private enterprises to develop those as the cost of doing
business and other costs of doing business as the mitigation of impacts,
and part of that is, in fact, provided by the severance taxes, and Ithink they are severable instances.
Senator BAUCTIS. Could you expand a little bit on the Los Alamosstudy which indicates that severance taxes do not begin to burden theinterstate commerce until they approach the level of 35 to 40 percent?
Mr. HALL. Mr. Chairman, Los Alamos Scientific Laboratories en-gaged in a number of energy policies, research activities. They areindependent. They serve many branches of government, and I thinkin this instance they are researching the question of the burdens ofseverance taxes for the Department of Energy. In any case, they aren'tattached to any State which has a certain case to present for or againsta severance tax.
In the economic modeling which they have done, and I understandthat, although, I have not been a part of that process, nor have I seenit, they have modeling that indicates that the production of coal, theburden on interstate commerce does not come into play until severancetaxes reach the level of 35 to 40 percent. I would be happy to contactLos Alamos and have that submitted for the record.
Senator BATICUS. I'd appreciate it if you would, and also if youwould submit any other studies that you're aware of on that samepoint.
It's my view that one way to head off congressional action is to showthat we in the West are responsible and reasonable. In your testimony,you spoke a little bit about the Colorado Review Process?
Mr. HALL. The Colorado Joint Review Process.
Senator BAUCIIS. The Colorado Joint Review Process. Would youexplain a little more how that works, and second, whether you thinkthat's a good way to help thwart Federal action?
Mr. HALL. By means of a historical prospective, the EMB proposalis a little over 1 year old, but the Colorado Joint Review Process isabout 21/2 years old. It was developed as a response to the fact that inColorado, legislative inaction was unable to provide a facility sitingact such as we find here in Montana or Wyoming or Washington, ora lot of other States in the country. The Colorado Joint Review Processhas coordinated intergovernmental review procedure for energy re-view projects, oil, uranium, oil shale.
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Currently, we're also working through our public utilities com-
mission on a siting process which will work to coordinate the necessary
decisions involved in moving a permit along for coal fired powerplants.
The joint review process, basically, has three stages. The first stage

involves an applicant voluntarily coming to tho State and indicating
its willingness to participate in the process. A decision is made at the
State level as to whether the proposed project will be accepted, and to
the best of my knowledge, none have been rejected. There's one cur-
rently underway which is the Mount Emmons molybdenum project,
which is a fairly large endeavor on the part of AMAX. The Rio
Blanco oil shale project has also indicated that they will participate
in the joint review process.
The second stage is organized with active participation with appro-

priate State and local agencies and a proponent. A joint review project
team is established representing those parties. There is a definition
of responsibilities of the relevant agencies and the company. A project
decision schedule is prepared very similar to the type of schedule the
EMB uses. That provides detailed guidelines for the coordination of
th,e regulatory process and also includes the conduct of several public
participation activities.
Under the third stage, the project specific decision schedule is im-

plemented, including the development of the environmental impact
statement if one is determined to be necessary. During that stage, the
required regulatory reviews are completed. The proponent completes
the necessary design and feasibility studies. There's a great deal of
public participation. In addition to that, there's a continuing joint
review activity to insure coordination. Under the Mount Emmons/
AMAX activity at present, I think the team meets at least once a
month. There are some 150 to 200 people who see the progress reports.
Senator BAUCUS. IS it working?
Mr. HALL. I think it is, sir.
Senator BAucus. Do most people in Colorado, on the environmental

side and development side, generally agree that it's working?
Mr. HALL. The project hasn't been built yet, and the proponents of

the—not to say that it won't be built, but the project proponents have
not withdrawn from the process. There's a great deal of progress that's
being made. We're finding regulatory reform. There's a lot of overlap.
We are streamlining some of our hearing requirements. They're over-
laid on each other.
Senator BAucus. I wonder if you're at a point yet in Colorado

where there is general agreement as to whether this process is an
efficient way to determine where to site a project in Colorado without
the need of an energy mobilization board?
Mr. HALL. We think it has given an alternative.
Senator BAUCUS. That's you; you're representing WESTPO ?
Mr. HALL. I'm speaking right now as a representative of the Gov-

ernor of Colorado.
Senator BAUCUS. OK. Now do you think it's fair to say that most

Coloradans would agree with that statement? I'm not trying to put
you on the spot. I'm just trying to get a feeling for whether there's
some concensus on whether that's a good way to go.
Mr. HALL. The only time you're able to tell that or sense that is

when, you have a roadblock.
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Senator BAITCUS. When will it be operational?
Mr. HALL. I think the final permitting can expect to be completed

within the next 12 to 14 months, and then, subsequently, the project
is constructed.

Senator BA-1=1'MS. It's taken as long to get the process in place as it
has for the decision to be reached.
Mr. HALL. Well, to some extent, it's, for a lot of people on both

sides of the table, it's a new way to do business, and I guess there were
some real surprises of the State people about some of the Federal
requirements, lack of understanding how that operated, and to have
the parties sit at the table and lay those out and agree on how to
streamline and move the duplications, it does take some time.

Senator BAUCTIS. How can we mobilize public opinion in the West
a little bit better to alert westerners of the dangers of the Energy
Mobilization Board? I was struck with how little public concern
there was at that time.
Maybe it sounds too complex and so it's not easily understood. Maybe

there's a cross-current here that prevents sufficient public concern. But
I frankly was astounded at how little public knowledge, interest, and
concern there was even among editorial writers and among Western
State newspapers. Do you find there's not much concern in Colorado
or the Western States? Why are some people so unfamiliar with the
dangers of it?
Mr. HALL. Senator, I'll meet you half-way in the agreement. I think

that in the area, within the circle of people that have followed the issue,
there was a tremendous amount of concern.

Senator BAUMS. You were very concerned, I know. I've worked with
you, and I know you are very concerned, and I know the Governor of
Colorado was alarmed at the prospect. But I'm curious why more
people weren't putting more pressure on the State delegations.
Mr. HALL. I don't think most people viewed it as an override of the

State processes. Even some of our Governors didn't focus on it.
Senator BAUMS. But do you agree that it was an override?
Mr. HALL. Most definitely.
Senator BAUMS. And the Governor of Colorado agreed, too?
Mr. HALL. Yes, sir; and the WESTPO Governors have taken the

position formally, informally, and sought from the President in a
meeting that they had with him in Albuquerque last year in November
a waiver of State and Federal substantive laws.
Senator BAIIMS. That's right. And here's a Federal agency which

would come in and waive State substantive law. I just don't understand
why that doesn't alarm more people.
Mr. HALL. And, you know, maybe it really should have, because I

think if you look at what happened with some of the Eastern States,
it was a real sleeper from its first existence until some time, really, that
it went to conference committee. And when it became fairly apparent
and the debate really got focused on the waiver of State laws and de-
bate over the Santino amendment, the Eastern States, because of some
of their siting legislation and their efforts to get siting legislation,
really started to focus on it. The debate brought—there was a lot of
input into the conference process. Daily communications back and
forth between Governors and conference members, influential mem-
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bers outside the conference, between WESTPO and the western re-
gional council.
I guess for the Western States. it should have and did become more

apparent to people. and I guess really the debate became more focused
as a western issue when it became linked to synfuels. I think that, in
some instances, we fell short in taking the point to the people.

Senator BAUCUS. I'm not looking for blame here at all. I'm just look-
ing for suggestions that you might have as to how we in the Congress
or other interested people in the States can help people realize the
dangers of the EMB proposal. I suppose basically it comes down to
more education and discussion, and explaining the dangers. But it
was a phenomenon that struck me at the time, and I was curious as
to its cause.
Mr. HALL. If I may, one of the other procedural quirks in that whole

process was the fact that from almost the day that the EMB was in-
troduced, it was in a real dynamic process that was continually chang-
ing, and the range of players narrowed as it got down to finally making
the determination on what should or shouldn't get into the conference
report. Some of those people were very submerged and not accessible,
and the fact that, I guess, the administration failed to move on some
of the issues that it saw created some of that ambivalence and
nonrecognition.

Senator BAUCUS. OK, Bob. I thank you for coming here today. I
appreciate it very much.
Mr. HALL. Thank you.
Senator BAUCUS. We're going to be involved in this dialog for a

long time. This is a good start. But, this is a question that we will need
to continue to examine.

We'll recess the hearing now until 2 o'clock this afternoon.
[A recess was taken.]
Senator BAUCUS. The hearing will come to order.
Continuing in our discussion of Federal-State relationships, our

next witness will be Ms. Helen Waller, who is representing the North-
ern Plains Resource Council. Helen, do you want to come up here and
give us your views?

STATEMENT OF HELEN WALLER, CHAIRMAN, NORTHERN PLAINS
RESOURCE COUNCIL

MS. WALLER. You bet.
Senator BAUCUS. If you want to read your statement, that's fine. If

you want to summarize it, that's fine too.
Ms. WALLER. I'd rather read it so I don't miss anything.
Senator BAUCUS. You go ahead and proceed any way that you want.
Ms. WALLER. Good afternoon. I am Helen Waller

' 
and today I am

representing the Northern Plains Resource Council, of which I am
chairman.
NPRC is made up of farm, ranch, and townspeople in Montana who

have joined together to represent their interests in the face of large-
scale mining and industrialization. We applaud the Senator's attention
to the vital issues raised in this hearing and fully endorse Judiciary
Committee review of these important constitutional issues.



Not since the Union split apart in 1860, precipitating a terrible and
tragic Civil War, has a region been faced with such a crisis in the Fed-
eral system as is now confronting the Western United States. Like
that 19th century crisis, this 20th century challenge centers around
the delicate balance of power between the Federal Government and
the State government. Ironically, where the civil rights of a large
number of Americans was a major issue in the 1860's, it is conversely
the civil rights, the right to due process, the right to self-government,
that are at stake in the 1980's for many westerners.
Whereas in the 1960's, the fight was, among other things, to grant

a large number of Americans full citizenship, we see in the 1980's an
attempt to deny many Americans their rights as citizens. As it hap-
pens, the thrust of this policy focuses primarily on citizens of Western
States.
The effects of proposals now being considered to curb the authority

of the State government threaten the very foundations of constitu-
tional democracy. Let me elaborate first on what can only be termed the
infamous proposal to create an Energy Mobilization Board.
The EMB, as developed in the 96th Congress of the United States,

would grant to an appointed Federal board the unprecedented and
constitutionally dubious power to administer State and local laws. It
would grant the board arbitrary powers to waive laws passed by
Congress. It would so narrowly constrict the access of citizens to judi-
cial recourse as to effectively deny judicial review entirely.
The EMB was to be granted powers which belong, under our con-

stitutional system, rightfully only to the legislative body, the Congress.
Moreover, this same appointed body was to be shielded, in many re-
spects, from judicial review.
The proposed Energy Mobilization Board is a monstrous Franken-

stein antithetical to the American political system which depends so
heavily on a carefully crafted system of checks and balances. Under
the EMB, there is no check on the decision to declare a priority energy
project because there is no judicial review. There is no balance when
a Presidentially appointed board can administer the siting laws or
zoning laws of a State or county, knowing practically nothing about
the people who established those laws or the community that will live
with the EMB decision. There is no check when this appointed body
makes decisions governing people who have absolutely no say in elect-
ing or defeating that same appointed board. There is no check when
these same citizens are denied access to the courts by virtue of severe
limitations on judicial review. There is no balance when laws passed
in the interests of the health and welfare of all U.S. citizens can be
arbitrarily waived so that most U.S. citizens are protected from, let us
say for example, toxic solid waste storage in -their groundwater sys-
tems, but the citizens of McCone County would not be protected.

Notwithstanding the widely felt sentiment that an EMB would be
an administrative nightmare, and not withstanding the feeling that
EMB, in fact, stands for even more bureaucracy, in a much larger
sense, the proposed Energy Mobilization Board represents tyranny
intolerable to American constitutional democracy.

It is important to address, in the context of this hearing, the ques-
tion of whether the energy crisis is adequate justification for establish-
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ing a Federal agency with broad power to displace traditional State
and local decisionmaking processes.
The answer, for at least three reasons, is clearly no.
First, analyses of regulatory inefficiency point to the Federal regu-

latory processes as the source for most of the problems. There is a great
potential to tighten up the process at this level and to coordinate with
State and local agencies without going to the Draconian measures
contemplated in the Energy Mobilization Board. It is ludicrous that
the Federal Government, which, by and large, has much more trouble
than State and local governments in the area of redtape, should pre-
sume to step into State and local decisionmaking processes.
Second, as a measure of commonsense and practical experience, gov-

ernments will naturally be more responsive and more accountable as
they are closer to the people represented, as in State and local govern-
ments. This, in the case of siting and permitting energy projects,
translates into reaching the kinds of compromises and conditions that
people can live with. This accommodation would be precluded in any
EMB situation where an insulated and distant Federal board can
easily, and without consequence to itself, ram these things down
people's throats.
The third and most obvious reason why the energy crisis does not

justify an EMB is that we have a diverse and readily available array
of alternatives to meet our energy needs that simply do not require
the dismantling of the Constitution and heavy-handed Federal co-
ercion over the States. These alternatives include alcohol fuels from
biomass, passive and active solar construction, methane from solid
waste, wind electric and hydraulic power, and microhydro electricity,
to name some. We also have tremendous potential to vastly increase
our energy efficiency through such means as building weatherization
and industrial cogeneration. We have barely scratched the surface of
these options which are capable of giving us energy independence
both faster and cheaper than, let us say for example, synthetic fuels
from coal.
For many Montanans, the Energy Mobilization Board proposal

represents only one threat to their ability to govern themselves. It
is one that they are not intimately familiar with yet. A proposal with
which Montanans are much more familiar is the bill to limit coal
severance taxes to 12.5 percent. It is similar to the EMB in its arbi-
trariness, its discrimination, and its direct harmful impact on this
State. It is a proposal which inflames the vast majority of Montanans
who know all too well the legacy of natural resource extraction and
of boom-and-bust economies after 100 years of the Anaconda Co.
in this State.
We can repeat the facts by rote. Several States that buy Montana

coal are charging far more in sales tax for the electricity than the
electric consumer pays for Montana's coal severance tax. Compared
on a Btu basis, Oklahoma, Louisiana, and New Mexico are taxing
oil energy higher than Montana taxes coal energy. The Montana coal
tax is a small fraction of the transportation costs for shipping that
coal. Railroad rate increases since 1973 on coal hauled to one Texas
utility amounted to more than six times Montana's severance tax.
That's just the rate increases. How can Congress deregulate the rail-
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roads, which it has just done, and simultaneously attempt to regulatethis State's right to tax coal as we see fit?
In considering whether Congress oversteps its bounds in trying tolimit the severance tax on coal, one must look to the function of thetax. Does it serve in the interests of the people of Montana? Althoughthere are costs which accompany resource extraction which cannot becompensated monetarily, there is as well a heavy financial burden tobe borne by the State and the localities affected. The coal tax is usedto alleviate this burden.
It helps to pay for the tremendously expensive cost to the com-

munities of new and improved roads, schools, water treatment plants,
bridges, police and ifire protection, and social services, to name a few.
It is being used to help foster renewable energy systems that repre-
sent a long-term economic boon for Montanans in contrast to the
inevitable economic bust of removing a finite, nonrenewable resource
like coal. It sets up a trust fund to pass on to succeeding generations
of this state, some return for the coal which belongs to them also.
American Jurisprudence states:
Among the matters which are implied in the Federal Constitution, although

not expressed therein, is that the National Government may not, in the exercise
of its powers, prevent a state from discharging its ordinary functions of
government.

For Congress to legislatively intervene in Montana's coal severance
tax, which is both a reasonable and fair tax, would be to prevent the
State from meeting its obligations to the people of Montana.
In conclusion, I wish to emphasize the tremendous importance of

this issue, the Federal preemption of States rights, to Montana and
its neighboring States. We are being asked to offer up our natural
resources for the Nation, and we have proceeded to do so in good
faith, but we must do so on our terms which recognize the long-term
best interests of our people and our responsibilities to succeeding gen-
erations. Without equal protection under the law, without due process,
without significant local control and local autonomy, we can be sure
there is nothing to mitigate or prevent us from becoming a national
sacrifice area.
Thank you.
Senator BAucus. Thank you very much, Helen.
It's my view that this question comes down to the perception that

other people in the country have of Montana's development of its re-
sources. If people who live in Minnesota, think that Montana is act-
ing reasonably, the less inclined they will be to want to enact caps on
coal severance tax or to enact proposals such as the Energy Mobiliza-
tion Board. I don't know if you agree with that or not. If you don't,
I'd like to hear, but if you do agree, I guess the question really comes
down to what's reasonable, and how far should Montana go in satis-
fying other States? Theoretically, we could try to prevent coal from
going out of the State. We could sure try it. But if we want to help
prevent the EMB's and the caps on coal severance tax, we need to be
very reasonable. How can we handle our resources in a manner that
will discourage Federal intervention?
Ms. WALLER. Well, I think when our State legislature set the coal

severance tax, that was, in fact, saying, "This is the price that we have
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to have to compensate the areas that will be impacted and to set aside

some for future generations," and I tend to believe that people outside

the State should look upon that as the price of Montana coal. When I

go into a store, I price what I want, and if I don't want to pay that,

price, I don't get the item. And I think in all fairness, they have to real-

ize that even though we have set a price on it, it still doesn't cover all

of the impacts that Montanans are expected to bear. There are many

social impacts that no amount of dollars, if we doubled coal severance

tax, would pay for.
Senator BM:TUB. What are those impacts? It would be helpful if you

could state what they are, because that's the kind of information that

other Congressmen need to know. The more they recognize and un-

derstand what those social impacts are or what those costs are, I think

the less they'll be inclined to vote for some of these bills. What are

some of the social impacts?
Ms. WALLER. Well, probably the one that I think would hit me the

hardest if coal is developed in McCone County is the whole school

situation. What happens to your local schools? Now I realize that the

impact money helps to pay for the construction of a building, al-

though the local people still pick up part of the tab, but even so, the

physical building is a small part of the kids' education.
One for-instance that I know of, and I'm sure you've heard this one

before, is the fact in Colstrip, in 1 year, one particular child I know

had eight teachers. Now that's a cost that that child is paying that no

amount of dollars will ever make up for. I think that has had a dam-

aging effect on that particular child.
Senator BAucus. Why did one child have eight teachers?
Ms. WALLER. Because the teachers simply couldn't hack it. They'd

move on. They'd come and go and come and go. That kind of upheaval

in a school system is hard for the children to bear, but it's intolerable,

evidently, for some teachers.
Senator BAUM'S. Is that continuing? Is there still a great turnover

of teachers?
Ms. WALLER. I think that's probably the case, although I expect

the eight per year is an extreme.
Senator BAUCITS. Do any other problems come to mind? Are there

any other costs, direct or indirect, that come to mind as a result of
coal development?
Ms. WALLER. Sure. In fact, I can tell you about some that come to

mind even though there's not been a shovelful of coal taken out of

McCone County.
Senator BAucrrs. What are they?
Ms. WALLER. There is disagreement among people in communities,

even in our own. You know, people who tend to think development is
all right because they will gain financially, whether they're business
neople. whether they have surface they want to sell. Those kinds of
things in contrast to those of us who want to keep our community, the
way it is. And even though there has been no coal extracted, we have
already been impacted and no money is going to ever, you know, quite
bring our community back to what it was, whether there's development
or whether there isn't.
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Senator BAucus. I understand. Is that a social cost caused by po-
tential development? Any community can have a disagreement over
something unrelated to potential coal development.
Ms. WAILER. Yes. I realize those things can happen, but the possi-

bility of coal development and the proposals there have caused prob-
lems between the people who we deal with on Main Street and local
agricultural people. When they have enforced coal development, they,
are telling us that "I would rather have coal dollars than I would
yours." You see what I mean?
Senator BAUCIIS. Yes.
Ms. WALLER. Consequently, the people who I have patronized all

these years, 'and we've farmed for 27 years now, I don't feel as com-
fortable with. I don't, feel like patronizing those same people who I
have kept in business all these years. If they're waiting for the day
that they can serve new customers rather than their agricultural cus-
tomers who have kept them in business.

Senator BATICUS. You weren't here this morning, but this morning, I
asked witnesses what suggestions they had 'as to how we can mobilize
public interest in this basic question of Federal intrusion. I've been
stymied by the failure of the people to get exorcised over it. Why
are people not disturbed over potential EMB's? I take it that you
think they Alould be ?
MS. WAILER. Definitely.
Senator BAUCUS. Why isn't there more interest?
Ms. WALLER. There is a lot of interest at grassroots, but when you

are hit with such an overwhelming proposal, which is what this EMB
is, the people back 'home feel powerless. What do they do? They can
see the sketch of what the EMB might be, and they can get a feel for
what might come out of it, but I think many people aren't really to
the boiling point until the EMB is created 'and the EMB has desig-
nated a priority energy project to go in the backyard, and then wait
to see what happens.

Senator BAUCUS. I guess that's right. It's probably academic at this
point.
Ms. WALLER. WS so far removed that they can't imagine anything

could be that bad.
Senator BAITCUS. A good example would be the withdrawal of the

smelter in Anaconda. For 'a while, people knew that was a possibility.
People didn't know how much of a possibility it was, but at least they
knew it was a possibility. But once ARCO made the decision to with-
draw, everyone is 'scurrying around trying to get jobs into that area.
So it's human nature not to act until it's absolutely necessary.
Ms. WALLER. Plus the fact that it was such a monstrous thing to

consider. It's really hard to realize how EMB is going to relate on the
grassroots level until a definite proposal is designated.
Senator BAUCIJS. So how do we get around that?
Mrs. WALLER. Well, we're trying.
Senator BATICUS. It's human nature not to get upset until we get

hit between the eyes. How do we get a few steps ahead so we aren't hit
between the eyes? Any suggestions? Do you have any thoughts on
that?
Ms. WALLER. Well, I guess it probably all boils down to the same

type of apathy that we see toward many other, you know, laws that



43

are enacted. I think it's a feeling among grassroots people of not know-
ing how you can, you know, how you can do anything that will stop it.
I think people feel powerless.

Senator BAUCIIS. A sense of futility?
Ms. WALLER. Yes. You know, "It's going to be steamrolled through;

why waste your time?" I have people tell me this. "You're not going
to fight big government. You're not going to fight big industry any-
way, so you're wasting your time." I don't happen to think I am,
because I think we can beat them.
Senator BAUCUS. I think you can, too, but it's going to take a lot

of effort.
Ms. WALLER. Yes. Well, we're dedicated to that.
Senator BAUCIIS. Thank you very much, Helen. We appreciate your

testimony.
The next witness will be Mrs. Ruth Towe, representing her husband

Tom. Ruth, I'm glad to have you here. I understand Tom can't make
it, but we look forward to the statement of his which I understand
you're going to read. Your husband has been one of the leaders on this
subject for years and he has been very helpful to all of us in fighting
this battle. In fact, I don't know anybody in the State who is more
knowledgeable on this subject than your husband Tom. I look forward
to your statement.
Mrs. TOWE. Thank you. I'm sorry that he couldn't be here.

STATEMENT OF RUTH TOWE, REPRESENTING SENATOR THOMAS E.
TOWE, STATE OF MONTANA

This is a statement prepared by my husband, Senator Thomas E.
Towe.
During 191 years under the Constitution of the United States, this

country has developed a very special relationship between the Federal
Government and the sovereign governments of the individual States
which make up this country. No other country in the world operates
exactly like the United States in this regard.
As our name suggests, we are a country made up of separate, sov-

ereign, and united States. Each State is completely sovereign to do
anything and everything it chooses except as limited by the Constitu-
tion of the United States. For example, the Constitution expressly pro-
hibits States from conducting foreign policy, entering into treaties
with foreign countries; from coining or printing money; from engag
ing in war; and from collecting duties on imports or exports. Addi-
tionally, Congress is granted specific powers, such as the power to reg-
ulate commerce between States, and the proper exercise of these powers
is expressly considered superior to all State acts. Thus, the proper
exercise of the express powers granted to Congress can constitute an-
other limitation on the States.

Outside these limitations, however, the States power is supreme.
They are sovereign. For example, the States have full power to
regulate criminal behavior, except for violations of Federal law; to
regulate family matters such as marriage and divorce; to regulate
descent of property from one generation to the next; to provide for
the education of children; to regulate hunting and fishing; and many
other things. Obviously, one key power reserved to the States is the
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power to levy taxes and collect sufficient revenue to cover the neces-sary expenses of providing government services.
While Chief Justice Marshall once said that the power to tax isthe power to destroy, the reverse is also true. The power to limit theright to tax is also the power to destroy. It takes no imagination tovisualize what would happen to the States if Congress had the powerto limit the general taxing authority of States. If a State passed alaw Congress did not like, such as a criminal penalty or a divorcelaw, Congress could simply say, "Repeal that law or we will pro-hibit you from collecting any income taxes." Or Congress could say,"No State can levy and collect any revenue from a State income tax,a property tax, or a sales tax if it passes a law prohibiting no-faultdivorces." Since a State cannot survive without these taxes, Congress'mandate would be complete and absolute. This same procedure couldbe used to prohibit the recognition of a will for inheritance purposesor to prohibit fishing on weekends.
Certainly, this was not intended by the framers of the Constitutionof the United States. The Founding Fathers intended the States toremain strong sovereign entities unified only by a common foreignpolicy, a common monetary policy, and a few other common interests.If they had intended to allow Congress to regulate every aspect of thelives of its citizens, it would have said so.
Congress cannot and should not be able to achieve this same result bythe back door; namely, by limiting a State's right to raise and levytaxes. Yet, that is exactly what would happen if Congress had andused the power to limit the general taxing authority of States.With the exercise of such power, States would cease to be sovereign.They would act only at the will of the Federal Government. Since theFederal Government would be able to exercise total control over theirpurse string, the States would exist only at the will of the FederalGovernment. We would no longer have a Federal system but a mono-lithic central government. The delicate balance between the States andthe Federal Government would be destroyed. The Founding Fatherswould roll over in their graves to think they had set up such an all-powerful central erovernment.
Fortunately, this has not happened. Congress has never yet at-tempted to limit the general taxing authority of States. Although ithas come dangerously close in the prohibitions contained in the Rail-road Revitalization Act, the tax limitation laws currently on the booksdo not affect the general taxing authority of a State. Congress has pro-hibited a State from using its tax powers to discriminate against aFederal instrumentality such as a national bank or a Federal savings

and loan association. There are also limitations relating to taxationof airports and other special Federal operations. Until now, Congress
has never attempted to place a general limit on a State's income tax,
sales tax, or property tax.
A severance tax is no different. Congress has never before attempted

to place a general limit on a State's severance tax. Tn this regard,
H.R. 6625 and H.R. 6654, and, to a lesser extent, H.R. 5294. S. 1778. and
S. 2695, all presently before Congress, are unprecedented. They would
all attempt to limit the general power of a State to levy a severance tax
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on coal to 12.5 percent of the value of the coal. The limitation is the
same in principle as a bill limiting the general income tax a State can
collect to 12.5 percent or to 5 percent of net income.
The precedent is overwhelming. If Congress can reduce the coal tax

m Montana to produce cheaper electricity for the rest of the Nation,
it can reduce the oil severance tax in Texas and Louisiana to produce
cheaper gasoline, the wood products tax in Oregon to produce cheaper
lumber, the iron ore tax in Minnesota to produce cheaper steel prod-
ucts, and the single business tax in Michigan to produce cheaper auto-
mobiles. It isn't very far from these to a law that would limit the sales
tax in Illinois or the income tax in Iowa to allow farmers to grow
slightly cheaper corn. Or a law that would limit the property tax in
New York to allow larger dividends from corporations with large cor-
porate headquarters in New York City.
Once established, such a power in the hands of Congress would

eliminate States as we know them today. The federal system with its
inherent checks and balances would give way to a monolithic, all-
powerful central government. The United States of America would
be a misnomer. Our country should then be renamed "The Omnipotent
Central Government of America."
If the coal tax was levied only on coal destined for shipment in in-

terstate commerce, it would be a different story. Then the limitation
bills would be a nroner exercise of Con ()Tess power to regulate inter-
state commerce. The tax, however, is levied before the coal reaches
interstate commerce: namely f.o.b. mine, just before it is loaded into
a railroad car. Also, it is levied at the same rate on both coal used in
Montana and coal shipped out of State for consumption.
Also, if proponents of the coal tax limitation bills had done any re-

search and had any basis whatsoever to suggest that the existing tax
in Montana and Wyoming is higher than necessary to assure reason-
able protection from the coal-related problems, and so high that it
would prevent shipment of our coal out of State, they might be able to
justify Congress authority under the interstate commerce clause. Pre-
sumably, at some point the tax could be so high that it affects the ship-
ment out of state to the detriment of the other States, and if the reve-
nue is more than necessary to address the normal government cost
associated with coal development, Congress may attempt to claim au-
thority to step in to prevent abuse.

Identification of coal related costs, however, must be left to the
States. For outsiders to tell Montana what those costs are and how
much is reasonable to set aside to meet them is like the King of Eng-
land telling the American colonists they must pay an arbitrary tax on
tea, or like the once-powerful Anaconda Co. dictating to the Govern-
ment of Chile how much severance tax Chile could collect on copper.
Unless we in Montana can set our priorities to meet our own needs, we
are nothing but a colony subject to manipulation by outside forces. I
call this energy crisis colonialism.
But more importantly, no effort has been made to evaluate the costs

related to coal development. All the bills attempting to limit coal sever-
ance tax use the same figure: 12.5 percent. Yet all the authors admit
the figure is completely arbitrary and not based on any research or

70-428 0 - 81 - 4
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study of financial needs. For example, Senator Dale Bumpers, chief
sponsor of S. 2695, was recently asked, "Why 12.5 percent on the Mac-
Neil—Lehrer Report ?"
He answered, "Well, No. 1, that is an arbitrary figure, and I recog-

nize that."
In fact, the Congressional Research Service of the Library of Con-

gress concludes, "Montana's severance tax rate imposes about the same
or less of a burden on other States than the examined severance tax
rates on oil or gas from the perspective of the end product that the con-
sumer actually uses." And that quote is taken from "Energy: Limiting
State Coal Severance Taxes," issue brief No. IB800602, page 8.
The Congressional Budget Office, in an attempt to evaluate energy

impacts, concluded that a capital investment of $7,122 per person and
operating costs of $1,714 per person for each new person brought into
an area by coal development could reasonably be anticipated by local
governments. Assuming a conservative coal industry employment of
4,000 employees at the present time and 12,000 total increase in popula-
tion in the coal mining areas, that amounts to over $20 million operat-
ing costs and over $85 million capital investment costs, nearly double
our annual coal tax collection. And the Congressional Budget Office
admits they omitted the single biggest impact cost: roads. And fur-
ther, this leaves nothing for the future impact problems.
Under these circumstances, proponents of a coal severance tax

limitation can hardly show an abuse. Further, with a coal production
increase of 117 percent in Montana since the tax was enacted, they can
hardly show a substantial interference with interstate commerce.
Proponents of these bills cannot justify these bills on any existing

precedent. If passed, the bills will plow new ground. The furrows are
likely to be deep and irreparable. By upsetting the delicate balance
between the States and the Federal Government, our country may
never be the same again. We will have gone far astray from the kind of
government envisioned by the Founding Fathers that met in Phila-
delphia in 1787 to draft the Constitution of the United States.
Senator BM:ICUS. Thank you very much, Ruth. That's an excellent

statement in two respects, in particular. One is that it identifies the
costs associated with strip mining very well. I was very interested in
the budget office estimate of the number of dollars that it would cost
to pay for 4,000 people who are brought into a community. They show
that Montana's coal severance tax doesn't pay for all the costs that are
attributable to that kind of development. The statement makes that
point very, very well. And second, it states with considerable articula-
tion the power of the Congress to limit a State tax is the power to de-
stroy the State. It's a point that we all know, but it helps to see the
point made well, and that statement makes that point extremely well.
So I want to thank you, and please thank Tom, too, for his

statement.
Mrs. TOWE. I will. Thank you very much.
Senator BAUM'S. The next witness will be Bob Tully, who is repre-

senting the Western Coalition of Resource Councils. Bob?
Mr. TULLY. Senator?
Senator BAucus. Good to see you. We appreciate your presence here,

Bob.

1
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STATEMENT OF ROBERT TULLY, CHAIRMAN, WESTERN

ORGANIZATION OF RESOURCE COUNCILS

Mr. TuLLY. Thank you, Senator. I appreciate the opportunity to
testify here, and I would like to congratulate you on organizing these
hearings.
For the record, I am Robert Tully. I'm a rancher from the Bull Hills

near Roundup, and I am testifying today as chairman of the Western
Organization of Resource Councils, known as WORC.
WORC is a coalition of the Northern Plains Resource Council of

Montana, the Dakota Resource Council of North Dakota, and the Pow-
der River Basin Resource Council of Wyoming. We are an association
of ranchers, farmers, and townspeople who want to assure that energy
development in the northern Great Plains does not destroy the agricul-
tural base that is our livelihood, and I think it's quite evident that we
are truly a grassroots organization, and I'd like to go on record today
as claiming that this testimony comes straight from the horse's mouth
and not the other end of the horse.
We believe that the Congress is on the wrong track, promoting pro-

posals like the Energy Mobilization Board, which I will talk about
today, synthetic fuel development, and the Northwest Power Act. We
believe that such legislation would decrease the power of State and
local government, waste time and money, and do nothing to solve our
real problems.
The Congress was in a great rush to establish an EMB last year, and

many vital issues were never debated by the Members of Congress. I am
not a constitutional lawyer, but I find that my role in this struggle is
accurately described in 'American Jurisprudence," first edition

' 
and

I quote. 'The citizens of a free government are justly jealous of their
constitutional rights and privileges, and this should be attributed to
them as a virtue rather than as a fault. It keeps them on the alert and
inspires them with courage and determination in their efforts to resist
the aggressions of arbitrary power. It is just as obligatory upon the
citizen to resist encroachments upon his rights and liberties guaranteed
by the Constitution as it is for him to uphold and maintain its integ-
rity," end quote.
I believe that the Energy Mobilization Board is a bad idea an un-

workable idea, and, most probably, an unconstitutional idea. Maybe I
should say that it is a bad idea that luckily, especially for those of us
who live in the West, it is also unworkable and unconstitutional. Let me
outline briefly why I make this statement.
One, the EMB would enter a constitutional no-man's land and would

stand a good chance of being stricken down by the courts. I would
like to include with my testimony at a later date a legal memorandum
prepared by Northern Plains Resource Council Attorney Andrew
Patten, giving a detailed explanation of our views on the legal ques-
tions raised by the proposed EMB. Although the Federal Government
has the authority to regulate, it may be claimed, to the exclusion of
the States, the Federal Government cannot take certain authority
without the assumption of regulatory authority. The basic structure
of the EMB, therefore, is flawed.
Two, the EMB is politically unpalatable. Congress did not consider

establishing an EMB that assumed all the responsibilities necessary
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to clarify the constitutional question just mentioned because it would
have been politically impossible to take from State and local govern-
ments all the responsibilities they now exercise over the siting andpermitting of energy projects. Yet, the muddled version proposed byCongress, still assumes too many of the responsibilities traditionallyexercised by State and local governments to be politically acceptable.
In the last few years, we have seen an increasing number of Ameri-cans, including the President during his 1976 campaign, voicing sup-port for lessening the role of the Federal Government in our dailylife and decreasing the size of the Federal Government. Yet, thislegislation would create a new bureaucracy to carry out many of theresponsibilities that another new bureaucracy, the Department ofEnergy, was created to perform just 3 short years ago. The Congresswould be well-advised to consider abolishing the DOE. Two wrongs
do not make a right.
Three, the provisions of the EMB legislation are totally unworkable.For example, the idea of allowing the EMB to make a decision in lieuof a State or local government is ludicrous. The idea of the EMB chair-ing a meeting in Circle, Mont., in lieu of the McCane County Commis-sioners is outrageous, although such an experience might well be edu-cational for the EMB personnel involved.
Four, in areas where both the Federal and State governments haveresponsibilities, cooperation, not coercion, is most effective. We arenot colonies to be ruled. Cooperation is the only way of avoiding allthe constitutional questions that would otherwise tie up this legisla-tion in court for many years. In addition, if the goal of the EMBlegislation is to speed up consideration of important energy projects,intergovernment cooperation is by far the quickest path. There is nohistory of State government attempting to delay energy projects. Onthe contrary, many States have passed siting laws to facilitate con-sideration of major energy projects.
The assumption underlying the EMB legislation is that State andlocal governments, Federal agencies, and citizens are trying to delayand hinder needed energy projects. This is unfair and untrue. Asyou know, many of us fought for years for passage of legislation oncoal leasing, stripmining, modification of the BLM Organic Act, theClean Air Act, and many other Federal statutes. Congress may forgetabout legislation it has passed, but we don't. We have diligentlyparticipated in the adoption of agency regulations, the passage ofState laws consistent with Federal law, and participate in the activi-ties of agencies enforcing Federal law in this region. Our work paysdividends, and not only for our own members. Montana, for example,was the first State to promulgate a State program consistent withthe Surface Mining Control and Reclamation Act and to completea cooperative agreement with the Office of Surface Mining. Althoughwe have lost some battles along the way, we continue to strugglewithin the legal system. We are simply trying to assure that the lawsare. enforced as written and that agencies meet the requirements oftheir own regulations. The EMB legislation is an insult, accusingState governments and citizens alike, of aggravating our energyproblems. This is simply not true. We work within the legal systemand ask only that others do likewise.

11-
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Five, for obvious logistical reasons, State and local government
proceedings are easier for citizens to participate in than most Federal
activities. The EMB would take many responsibilities away from local
governments and establish timetables that would diminish the oppor-
tunity for public comment and response. Whenever a cut is consid-
ered, public participation is always the first item sliced off any
schedule. This is to be deplored. We believe that those whose lives and
livelihoods would be the most affected by major new energy projects
should have the right to participate in Government decisions absolutely
guaranteed.
Six, if the laws that we have worked so hard to pass can be waived

by whatever Byzantine process that Congress devises, if decision-
making responsibilities are taken from our local governments, if ju-
risdiction is taken from local courts, then what access do the people
have to the Government? How can anyone be expected to remain a law-
abiding citizen if the Federal Government won't abide by the law
itself? The EMB would be a club to change the rules in the middle of
the game.
Your letter inviting me to testify asked if our energy problems re-

quire such major changes to be made in our laws as proposed in EMB
legislation. I say "no." One of the major foundations of the President's
first energy message was that all sections of the country should share

equally in the cost of modifying our use of energy. We are not prepared
to become a national sacrifice area, losing our land, our livelihood, and
our rights so that bigwigs can continue to be driven around in air-con-
ditioned limousines, and multinational energy companies can export
coal. The members of WORC are committed to energy conservation,
increasing energy efficiency, and promoting alternative sources of en-
ergy. The Congress should get down to the hard business of helping
eliminate the many ways in which we waste energy instead of blam-

ing State governments and vital Federal statutes for our energy prob-
lems. We are not prepared to jeopardize the long-term production of
our agricultural land, the value of our timber, or our precious water
resources to meet short-term energy production goals calculated to
meet insatiable foreign and domestic energy appetites. The major

changes that are required are in our patterns of producing and using
energy, not in the laws or the Constitution of this land.
Your letter also asked if there were a fast-track approach to energy

project decisions that would not compromise the rights of State and
local governments. believe that it is possible to work out a flexible,
informal system within our existing laws and regulations so that
State and Federal officials and citizens can work together. Whenever
there is a problem, the solution is not necessarily to pass a new law.
For a change, we should look forward toward making our present laws
work better.

It should also be pointed out that many a project is delayed because
its proponents have inadequately prepared permit requests, making
it impossible for citizens and officials to decide whether the project is
viable and can be built safely. Many projects take a long time to com-
plete the decisonmaking procedures because they do not accept rejec-
tions of their permit requests and keep modifying their proposals and
going to court in hopes of obtaining approval. There is nothing wrong
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with being persistent, but such delays should not be blamed on envi-
ronmental laws or pesky citizens, but on the projects' difficulties in
meeting legally established standards.
In closing, I would like to emphasize that Congress would serve us

better if it concentrated on working cooperatively with citizens and
State and local governments and quit looking for simple answers to
the complex problems that face us. Before passing any new laws, Con-
gress would be wise to consider these words from American Jurispru-
dence, and I again quote:
Thus, any act of Congress plainly and directly tending to enhance the love

and respect of the citizen for the country's institutions and quicken and
strengthen his motives to defend them and which is germane to, intimately con-
nected with, and appropriate to, the exercise of one or more of the powers granted
to Congress is valid.

The EMB flunks on all counts.
Thank you.
Senator BAUCIIS. Thank you, Bob. You made a couple of points

that were extremely helpful. One is the EMB procedures are unwork-
able. Whenever a board or a group of people make a specific decision
that affects a specific area adversely but where that decisionmaker is
thousands of miles away, in all likelihood, people in the area where
they're affected are not going to tolerate that decision.
One energy company I talked to admitted to me that if local people

in an area don't want a project, it won't get built; that is, if they go
to very great extremes to prevent the project from going through, in-
cluding the court process, probably the project won't go through. It's
one thing for Congress to pass a law of general applicability that
affects the country generally, but it's something else for unelected
people to make a decision which very specifically affects only a specific
locality. Not only do they not have any course because they can't
boot the people out who made the decision, but they're angry because
they dislike the decision. So I appreciate your making that point. It's
very unworkable to have a distant organization making a very specific
decision.
I also appreciate the point you're making, that EMB would be a

lawless institution • that is, it would be a very significant intrusion into
our customary Federal and State relationship. It would be in my
judgment, operating outside of how I think the Constitution should be
interpreted. And so I appreciate that point.

I'd like to ask you a question, though, on the distinction that's often
made between procedural and substantive law. There is some argu-
ment that, "Well, perhaps the EMB should not override substantive
State law, but it's OK if it only affects State procedures: that is, the
time within which a board of natural resources, for example, decides
whether to locate a powerplant in the State."
I'd like your view on the degree to which Federal instrusion into

State procedure is proper, and the degree to which Federal instrusion
into State procedure is improper.
Mr. TULLY. If I may, Senator, I'd like to put it within the frame-

work of, if you will, the credibility of Congress in the eyes of the peo-
ple affected.

Consider, if you will, a number of years ago. The Federal Govern-
ment in Washington was in the position of scolding, encouraging,
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cajoling, squeezing States into adopting Environmental Protection Act
laws, stripmining regulatory laws, and so on. And it seems inconsist-
ent and incredible today to have moves in Congress that would cut
the ground from beneath, for example, the reclamation law that we
did pass in Washington—I mean, pardon me, in Helena. And as I
mentioned in my presentation earlier, in compliance with or in coop-
eration with a Federal agency administering the Federal Stripmining
Reclamation Act. And as you know right today in Congress, there's
a move afoot to adjust the Federal stripmining reclamation law.
Speaking with specifics to the EMB, but to enlarge the scope a little

bit to include the Northwest power bill, Senator Jackson's baby, the
attack on the Stripmine Act that was passed very recently in Congress,
the synfuels bill, and the EMB as a package, you asked Helen, you
know, "How do we get people's interest?" You've already got people's
attention. They're quite furious about it because they can appreciate
what all of those taken together mean. Now the EMB stumbled along
its way toward passage, and God forbid it ultimately will be passed,
and I 'hope the others can be defeated because they are brainwaves of
an undesirable nature. But if an agency of Government, the EMB,
with its prerogatives, fitting hand in glove with the Northwest power
bill and what it portends for not so much the Pacific Northwest and
the light metals industry, but rather for Montana and Wyoming who
are going to provide the wherewithal in this cosmic plan, is pretty
frightening, and this is why people are excited, and people are, very
definitely, really angry and excited about the EMB's and what it
would, quote, be jamming down their throat. They are quite alarmed
about the possibility, very real possibility, that the horrendous fore-
casts of the 1971 northcentral power study may come to pass, and
guess who it's going to dump on? Montana and Wyoming and North
Dakota, chiefly.
Senator BAucus. Well, I think you're absolutely correct. It's my

view that often distinguishing between substance and procedure is
missing the point. Limitations on State procedure have the same effect
as limitations on State substance.
Mr. 'army% Exactly.
Senator BAUCUS. And that's the point I was asking about. I am also

concerned about EBM's that intrude upon State procedures, whether
or not they intrude upon substance.
Mr. Timm% I don't see that there's any distinction.
Senator BAucus. That's right. As it came out of conference, the final

version included both substance and procedural overrides, but the
earlier versions of the bill provided only that the EMB could override
State procedure and not substance. It seems to me that in many cases
overriding State procedure is just as harmful as overriding State sub-
stance. For example, if EMB would say, "OK, Montana. You have to
decide within 6 months whether or not to locate a synthetic fuels plant
on the Yellowstone," that as a practical matter, amounts to substantive
override. If Montana has not acted within 6 months the State has to
turn the decision over to the EMB. The States can't consider substance
if they don't have enough time. Under those circumstances the plant
probably will be built.
Mr. TULLY. And basically, what you're saying is under the EMB

concept, you aren't really regulating anything. You are calling for
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carte blanche, blank check, to whoever or whatever forces want to
build or dig or generate, what-have-you.

Senator BAUCUS. In your statement, you said we shouldn't have
EMB's, but we should cooperate more. How do we cooperate more?
How do we show the rest of the country we're meeting them halfway?
Mr. Turux. Well, there's been an awful lot of PR involved inferring

that there has not been cooperation, and I think this is erroneous, and
a case in point that I would cite would be, for example, the Colstrip
3 and 4 hearings and the drawn-out procedure that was gone through..
And so often, it's cited as an example of bureaucratic redtape and
intolerable delay and so on. and if you know the actual facts of the
matter, you appreciate that the intolerable delay and the long, drawn-
out process was not occasioned by intransigence on the part of the
administering agency of Government or on citizen's groups. For
instance, the hearings, the days of testimony in the hearings, some-
thing like over 100 days were put on by the company seeking the
permit, and something like 4 or 5 days in total time before the com-
mittee or board was put on by opponents. So it's not accurate to char-
acterize the experience of the permit application for Colstrip 3 and 4,
for example, as something to be deplored and changed by arbitrary
acts such as the EMB.
The number of judicial appeals. I believe you'll find, were greater

instituted by the companies involved, consortium, than those who
would oppose that permit. So it isn't all a horse of one color.
Senator BAUCUS. So you think that the Montana Utilities Plant

Siting Act should not be changed?
Mr. TULLY. Absolutely not.
Senator BAUCUS. You do not think the decisionmaking period

should be shortened?
Mr. TULLY. Well, it must be recognized—and a few people do—that

the State of Montana has already addressed this fast-track need
that's been rooted about, and it has offered some remedy to that end.
So that's what I'm talking about by public relations and publicity.

Senator BAUCUS. So von think we're cooperating enough in Montana
with respect to other States' perceptions of Montana's efforts or non-
efforts to develop responsibly? Do you think we're cooperating?
Mr. TULLY. Yes, sir.
Senator BAUCUS. Could we do anything else to show that we're

cooperating?
Mr. TULLY. There you get into public relations.
Senator BAUCUS. Do you take out an ad in the Arkansas Gazette and

say, "We're cooperating?"
Mr. TULLY. Harking to some of Helen's testimony and Mrs. Towe's

testimony with respect to the coal tax, I can't understand how a Con-
gressman from Texas, for example, can start howling in Congress in
Washington about the severance tax on coal in Montana and Wyoming
in view of the billions of dollars that his State and neighboring Lou-
isiana has extracted from energy, and they're basic fossil fuels, energy
sources, natural gas and petroleum products. It looks like they would
be terribly vulnerable to having it snapped back right in their face.
Senator BAUCUS. Sounds like a Texan to me.
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That perplexes me, too, and they'll do it straightfaced and you point
out all the benefits of the oil severance tax, and it's like water off the
back of a duck.
Mr. TULLY. Doesn't this ring a bell with those who don't pay any

attention to those severance taxes, and yet those who would reduce
Montana's and Wyoming's?
Senator BAUCUS. Excuse me?
Mr. TULLY. Doesn't this ring a bell? How can they escape ringing a

bell?
Senator BAUCUS. Some are beginning to wake up a little bit. For

example, I think the chairman of the Finance Committee who is from
Louisiana, which produces a lot of oil and gas, is beginning to recog-
nize the dangers of this kind of a bill. We're picking up a few along
the way. I'm heartened by the number of people that we are picking
up here and there. About every week, somebody else will see the light.

You're right. Some of these States don't produce much coal, and so
it sounds like a good idea to them, but when they start thinking about
the precedent and what this might mean to their States, then they take
a second look at it, particularly when they learn that passage of Bum-
pers' bill, for example, is not going to lower the consumer utility bill
one penny. That is when they realize that in all probability, it's the
utilities which are very conveniently setting up a straw man that is
responsible for high utility bills rather than pointing out the true
costs which are transportation and other costs. It's not the Montana
severance tax or the Wyoming severance tax. It's a matter of educa-
tion. We're slowly progressing.
Thank you, Bob, very much.
Mr. TULLY. Thank you, Senator, for the opportunity.
Senator BAUCUS. Our next witness is Mr. Gary Helgeson, deputy

attorney general for the State of North Dakota. I understand you're
representing the attorney general; is that right?

STATEMENT OF GARY HELGESON, DEPUTY ATTORNEY GENERAL,

REPRESENTING ATTORNEY GENERAL ALLEN I. OLSON, STATE

OF NORTH DAKOTA

Mr. HELGESON. That is correct.
Senator BAUCUS. We appreciate your trip today. You can either read

or summarize.
Mr. HELGESON. Senator, I will be reading the statement of Attorney

General Allen Olson.
I appreciate the opportunity to present testimony on S. 1778 and

S. 2695, which propose limitations on and Federal preemption of
State-imposed natural resources severance taxes.
There has been a growing political struggle throughout the United

States as a result of the extensive increase in the cost of energy the
past several years. The President and Congress under the banner of
public interest have been referring to the need for a national energy
policy which would stabilize the disruptive effects of high energy costs
on the consumers of energy throughout the United States. Now with
the introduction of the proposed legislation being considered by this
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committee, some Senators and Congressmen are seeking to place a Fed-
eral restriction on the amount of severance tax a particular State may
impose upon an operator extracting minerals within that State. Spe-
cifically, these bills would limit a State's severance tax to 12.5 percent
of the value of the coal extracted. If either of these bills are enacted,
many Western States will be adversely affected since they have his-
torically levied taxes on the extraction of natural resources.
Due to the increased activity in the past 7 years in the search for and

the development of alternatives to foreign oil, there has been a great
increase in coal exploration, surface mining, energy conversion, and
energy transmission in North Dakota. This activity has created a
host of problems within the State and created numerous burdens upon
State and local governments where these activities have taken place.
With the influx of mining and energy personnel, roads, schools, law
enforcement, social services, and other essential local government
services have had to be created, improved, or enlarged at great ex-
pense to the taxpayers in North Dakota. Also, recent laws governing
surface mining, land reclamation, powerplant, and transmission line
siting have been enacted in response to this increased energy activity.
These laws have created new obligations for State government.
These necessary Government programs must be paid for. North Da-

kota and other States have looked to coal severance taxes for a share
of these costs and for compensation for a nonrenewable resource. Many
of the other States in the West have done likewise, each having
learned a lesson from the history of Appalachian coal development.

It has been said by some that all these severance taxes are but ill-
disguised attempts by the States to carve out a bigger piece of the pie,
to the detriment of sister States which do not have the natural re-
sources of the Western States. The fact remains that the extraction of
coal from North Dakota and other similarly situated States, depletes
the physical wealth of the State, imposes undesirable consequences on
portions of society, and forecloses alternatives available to the State.
Examples of this are the desolation by an open pit strip mine and the
deterioration in air quality caused by coal conversion. State taxation of
natural resources, in the form of a severance tax, is an appropriate
means for the citizens of North Dakota and other Western States to
receive just compensation for adverse impacts caused by the extrac-
tion and removal of coal from within the boundaries of North Dakota.
Our constitutional framework provides a substantial check on the

independent behavior of States in the economic sphere. On the other
hand, there are legitimate public purposes for resource taxation, some
of which have previously been delineated, which cannot be ignored
and which have traditionally been afforded constitutional protection.
It is clear that States have the power and the right to tax resource
extraction activities, as well as other industrial and manufacturing
processes which take place within their borders. It may be argued
that if a given State were to impose a severance tax upon coal, the
amount of which would prohibit the economic extraction of the coal
and placing it into interstate commerce, then it may be an unrea-
sonable interference with interstate commerce. See, U.S. Constitution,
Article II, Section 8. Now, however, the States are confronted with
bills that would replace local decisionmaking with a national restric-
tion on severance taxes.
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The key question is where does the levying of a severance tax on
coal and other minerals impose such an impermissible burden so that
the tax would be unconstitutional as violative of the commerce clause?
Tt appears that the initial belief of the sponsors of the present legisla-
tion is that anything over 12.5 percent would be too burdensome on
interstate commerce. The enactment by the Congress of such legisla-
tion would result in an arbitrary and discriminatory limitation on the
taxing powers of the States. The resolution of this issue is of great
concern to all North Dakotans, as well as other Western States, and
great care should be taken to insure that an adequate record be made
concerning this issue.

It is implicit that a tax on the severance of coal and other minerals
has a public purpose underlying its imposition upon taxpayers within
a State. The services provided by North Dakota, and the protections
afforded mineral extractors in North Dakota, provide the foundation
upon which a severance tax is based. Most recently in the case of
Massachusetts v. United State's, 89 S.Ct. 1153, 1165 (1979), the U.S.
Supereme Court delineated its position on this issue. The Supreme
Court stated,
A governmental body has an obvious interest in making those who specifically

benefit from its services pay the cost and, provided that the charge is structured

to compensate the government for the benefit conferred, there can be no danger

of the kind of interference with constitutionally valued activity that the clauses

were designed to prohibit.

This test was earlier phrased in 1940 in the case of 'Wisconsin v.
J. C. Penney Co., 311 U.S. 435,444 (1940) ,

A state is free to pursue its own fiscal policies, unembarrassed by the Con-
stitution, if by the practical operation of a tax the State has exerted its power
in relation to opportunities which it has given, to protection which it has afforded,
to benefits which it has conferred by the fact of being an orderly, civilized
society.

The extraction of minerals, especially coal, in North Dakota has
necessitated increased State government services. A severance tax is
not imposed just to fill the coffers of the State, but on the other hand,
the revenues are used to pay for additional government costs, environ-
mental impacts, and the depletion of a nonrenewable, important, eco-
nomic, and natural resource. It is not the intent of the State of North
Dakota currently, nor has it ever been, to levy a tax which would create
an interstate trade barrier. In such an event, North Dakota coal would
not be competitive with the coal of other States. In short, coal mining
in North Dakota would then be uneconomical.
It is clear that the framers of the Constitution sought to free na-

tional commerce from the strictures of State protectionism by grant-
ing the Congress the power to regulate commerce among the several
States. It is also true that the U.S. Supreme Court has, since the 1937
decision in the case of NLRB v. Jones and Laugh2Pn, Steel Co., recog-
nized the fact that the U.S. economy is extremely complex and Con-
gress has the power to act in plenary fashion under the commerce
clause, to protect interstate commerce. However, it is also clear that
the 10th amendment provides an external check by the States upon
Congress.
A review of the modern cases in the areas of State regulation, State

taxation, and State severance taxes may be helpful in determining
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the limitations put on Congress and the States through the commerce
clause.
The U.S. Supreme Court has articulated a balancing test in the case

of Pike v. Bruce Church. Inc., 397 U.S. 137 (1970). In that case, the
Court invalidated an Arizona State statute which required Arizona
cantaloupes to be packed in the State. A four-prong test was used to
balance the interests. They are, one, evenhandedness as to the effects
had upon intrastate and interstate commerce; two, legitimacy of the
local public interest; three, the burden imposed upon commerce in
relation to the local benefit; and four is the regulation the least re-
strictive alternative. Thus it can be seen that some forms of regulation
by the States can impose a burden on interstate commerce and not
be unconstitutional as long as it meets this test. This is the leading
case in the field of State regulation of interstate commerce.
In the past 5 or 6 years, the U.S. Supreme Court has significantly

changed the older, outmoded policies of previous Supreme Court de-
cisions as they relate to State taxation of interstate commerce. The
earlier decisions as evidenced by Spector Motor Service, Inc., v. O'Con-
nor, 340 U.S. 602 (1951), and Colonial Pipeline, Inc., v. Triangle, 421
U.S. 100 (1975), held that a tax on the privilege of doing interstate
business was violative of the commerce clause. However, in the case
of Complete Auto Transit, Inc., v. Brady, 430 U.S. 274 (1977), the
Court rejected a mechanical, formalistic approach to State taxation
and adopted a balancing test to decide whether the tax was unconsti-
tutional. The Supreme Court adopted the following functional test to
validate a State tax. "One, the activity had to have a substantial nexus
with the taxing State; two, be fairly apportioned; three, did not dis-
criminate against interstate commerce: four, was fairly related to the
services provided by the State." 430 U.S. 274, 279 (1977).
This test was reaffirmed a year later in Department of Revenue v.

Association of Washington Stevedorein,g Companies, 98 S.Ct. 1388
(1978). The key issue in both these cases was whether the activity un-
fairly burdens commerce by exacting more than a just share from the
interstate activity. Id. at 1398. One of the areas that concerned the
Supreme Court was th,e possibility such a cumulative tax burden
might be placed on interstate commerce from State to State so as to
make interstate commerce unprofitable. It is clear that such a concern
is not present when a State is taxing the severance of minerals since
only the State where the minerals are extracted or severed could levy
such a tax. Applying the Brady test mentioned earlier to the taxing
activity shows that such a tax can be upheld as constitutional because
all four prongs of the test can be met by a State-imposed severance tax.
The early cases which dealt with a State severance tax on minerals

and set the tone of the Supreme Court's treatment of these type cases
was the Heisler trilogy decided in the 1920's. It is still good law today.
In each of these cases, the imnosition of a severance tax upon the
producer of minerals was upheld against a commerce clause attach. The
cases were as follows: Hope Natural Gas Co. v. Hall, 274 U.S. 284
(1927) ; Oliver Iron Mining Co. v. Lord, 262 U.S. 172 (1923): and
Heisler v. Thomas Colliery Co.. 260 U.S. 245 (1922). The Court de-
cided that in each case the act of severing minerals preceded the
entrance of these minerals into the flow of commerce. It is interesting
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to note that the facts of the Heisler case parallel the modern problems
facing the western States, especially North Dakota. Anthracite coal
was being taxed by Pennsylvania. Since anthracite coal was found
only in a few counties of Pennsylvania and virtually nowhere else,
the State had a virtual monopoly on anthracite. Eighty percent of the
total production was shipped out of the State, and the coal was a neces-
sity in other States due to the other States' local laws prohibiting the
use of other coals for heating. These facts are markedly similar to
the present reality of modern western coal and have given rise to the
present commerce clause argument and stated that the taxing of the
severance of minerals preceded the protection afforded interstate com-
merce. The distinction between when an activity was in commerce
or preceded commerce has held to the present day, and so far has
protected a State's ability to tax the severance of minerals.
A few recent cases have also shown the continual support by the

Supreme Court for these decisions in the Heisler trilogy. In Michigan-
- -Wisconsin Pipeline Co. v. Calvert, 347 U.S. 157 (1954), and State of

Alaska v. Arctic Maid, 366 U.S. 199 (1961), the Supreme Court re-
affirmed the validity of the Heisler holding. Also most State courts
which have had to deal with similar questions have adopted the Heisler
rationale, including, most recently, the Montana Supreme Court.
While some commenators feel that the mechanical test as found in

the Heisler cases should be changed due to trends in other areas of
Supreme Court decisionmaking, the Heiler trilogy is currently the law
of the land. Even if a new test was adopted by the U.S. Supreme
Court, it would probably be very similar to the Brady test. It appears
that a State law imposing a severance tax across the board on sever-
ance of minerals would pass the muster of the Brady test.
A key issue in the whole matter of State severance taxation is

whether Congress has the plenary power to step in and put a limit
on the amount of the tax imposed by the States by way of the com-
merce clause. Admittedly, since 1937 the Supreme Court has given
Congress a great deal of deference in preempting a State regulation
that in Congress view has a serious effect on interstate commerce.
This is essentially the holding of NLRB v. Jones and Laughlin Steel
Co., 301 U.S. 1 (1937). This is the crux of the issue here today. It is
quite apparent that some Members of the Senate believe the time is
ripe for the U.S. Government to get involved with the States' severance
taxes and put a cap on the rate of taxation which can be applied by a
State.

Senate bill 1778 was introduced by Senator Bentsen of Texas. This
bill places a limit on coal severance taxes charged extractors of Fed-
eral coal from Federal public domains. It is interesting to note that
there are no Federal public domain lands within the State of Texas,
so there would be no effect upon Texas if the legislation is passed.
Yet there is a great deal of lignite coal in Texas beneath State and
privately owned land.
Senate bill 2695 has been introduced by Senator Bumpers, Duren-

burger, Jackson, Riegle, Levin, Nelson, Proxmire, and Metzenbaum.
Each of these Senators represents parts of the country where little
if any coal is mined and where there is little, if any, Federal public
domain lands. It is the ultimate in legislation that is discriminatory
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against Western States. Its enactment would be a flagrant injustice
to the Western States. Its effect would be to make of the Western
States a regional colony to serve the economic needs of the rest of the
Nation. Such legislation only adds fuel to the arguments which favor
the sagebrush rebellion.

State taxes or regulations of commerce which have been determined
by the courts to have created trade barriers which impede interstate
commerce have not involved State severance taxes on minerals. See,
West v. Kansas Natural Gas Co., 221 U.S. 229 (1911), Pennsylvania
v. West Virginia, 262 U.S. 553 (1923), Philadelphia v. New Jersey,
437 U.S. 617 (1978), and Hughes v. Oklahoma, 99 Supreme Court 1727
(1979).
The 10th amendment, the concept of federalism which permeates the

Constitution, and finally the public in its power to elect different lead-
ers, all limit the actions of Congress through external pressures. Any
attempt by Congress to impede or lessen a State's ability to provide
basic services to a State's residents strikes at the very heart of Ameri-
can federalism. A recent Supreme Court case specifically held that
there are Federal limits to Congress power to interfere with States.
In the National League of Cities v. Usery, 426 U.S. 833 (1976) , the
Court invalidated a congressional mandate as to the minimum wage
laws as applied to the States This case stands for the proposition that
the Federal Government is unable to interfere with the internal opera-
tions of a State.
Another way which Congress attempts to limit the States is through

the supremacy clause and the concept of congressional preemption. In
areas where the Federal Government has not previously staked out a
position, the courts will closely scrutinize the sudden necessity and
reason for the preemption of State power and authority. I believe that
a careful look at the motives of the sponsors of the present legislation
will reveal that they contain little substance as to national interest or
purpose. It is unlikely the courts would be persuaded by supremacy
clause arguments aimed at invalidating State severance tax laws. A
clear intent would have to be made by Congress to preempt, as opposed
to limit, the field, and absent such intent, the action by Congress would
fail. Congress has always recognized the States' power to levy a sever-
ance tax. As recently as the Natural Gas Policy Act of 1978, section
110, the Congress has been careful to protect the State's power to levy
severance taxes on oil and gas. It would be unwise and discriminatory
for Congress to have a different policy regarding coal.
North Dakota does not believe that in the foreseeable future the

Congress needs to change its longstanding policy to allow States to
tax the severance of minerals unencumbered by national standards.
The Western States have generously responded to our country's energy
needs. They have also acted responsibly as stewards of the land and
as trustees for future generations. The proposed legislation is unwar-
ranted and unnecessary.
In summation, any attempt by the Congress which would impair a

State's sovereignty would be an impermissible violation of the princi-
ples of federalism and the 10th amendment. National League, supra,
and Fray v. United States, 421 U.S. 542 (1975), both stand for this
principle. The Frcey court stated, "The 10th amendment expressly
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declares the constitutional policy that Congress may not exercise power
in a fashion that impairs the States' integrity or their ability to
function effectively in a Federal system." We submit that congres-
sional interference with a State's power to tax the severance of miner-
als would so violate the 10th amendment.
Thank you for considering my comments.
Senator BAUCIIS. Thank you very much, Mr. Helgeson.
The portion of your statement which more clearly flushes out the

cost to the States, the direct costs and also the services that the States
have to provide, are particularly helpful. The more we can show that
and document that, the more we're going to be able to withstand
congressional and constitutional challenges. I encourage all of us to
flush out these costs as much as possible.
We don't have to exercise any artificial effort in that regard. All we

have to do is dot our i's and cross our t's and show how all the expenses
add up. People will begin to realize that these severance taxes are
directly related to the costs.
Yo&ve been here for much of today's prior testimony. What ob-

servations do you have as to how we can best head off Federal intrusion.
You were undoubtedly sitting back there and thinking to yourself
about what we can do.
Mr. HELGESON. Senator, this morning it was a pleasure to fly out of

Bismarck and go west to address a congressional hearing, and sitting
here today and this morning and this afternoon, I had the thought
that if Billings were the Nation's Capital, I doubt very much that
any of us would be here today making these statements, and this legis-
lation probably would not even have been introduced.
I think there has been a commonality of testimony that's just been

presented, and I made some notes and some observations this morn-
ing personally on some of the questions that you raised, and in par-
ticular. your interest with the facts and specifics on impacts. I think
it would be important if they have not already done so that the impact
officers, the State officers in the impact offices created by the legisla-
tures in North Dakota, Montana, and Wyoming, present testimony
and address this committee with specifics. We have a coal impact office
in North Dakota that is independent, and the coal impact officer is
charged with distributing to local communities, local governments,
cities, counties, townships, school districts, park districts, funds that
have been appropriated through severance taxes. They are, perhaps,
in the best position to articulate the most direct impacts that come to
their office from roads to schools to recreational facilities, the increased
pressures on law enforcement, the increased pressures on medical
facilities.
The mining business is a dangerous business. In our State, our hos-

pitals are experiencing great pressure for the need for emergency
services, and when you are dealing with towns of less than 2,000 who
have an influx of several thousand construction workers in the area,
local hospitals are hard put to cone with that. That's one of the areas
where our impact office deals directly and can make grants directly
to cities and local governments to aid in those areas.
Senator BAUM'S. That's avery good point, and your suggestion is

a very good one, too.
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I'm a little concerned about the point you made in your statement,
near the end, suggesting that the Usery case stands for the propo-
sition that the Federal Government is unable to interfere with the
internal operations of a State. Certainly that would be a fairly broad
interpretation. Do you think that the congressional efforts to impose
a cap on the State severance tax would also be struck down because of
the Usery precedent? Aren't the facts in that case substantially differ-
ent than the issues presented by the severance tax? In the Usery case
the Congress was legislating with regard to the minimum wage.
Mr. HELGESON. Minimum wage, right.
Senator BAUCUS. What wages State and local governments pay their

employees is certainly an internal matter. Congressional efforts to dic-
tate those rates is an unwarranted intrusion.
But isn't the congressional effort to limit a State's severance tax

legislating in an area that does have impacts on interstate activities?
HELGESON. Senator, it's probably easier to make the legal

argument in court in defense of the validity of State severance taxes,
and to me the tests that the courts have set up over the years do show
that there is a relationship between the needs of the State and the tax
that's being imposed. It's easier to make that argument, perhaps, than
it is to make a legal argument that Congress is without the power to
legislate in a given area. I've served both personally as a Federal at-
torney and also as a State attorney, and it's interesting how your per-
spective changes when you shift from one position to the other. How-
ever, one thing that is important. I think, to keep in mind is that when
we get into these constitutional questions of power, the Federal Con-
stitution grants powers to Congress, and as section 8 of article II of
the Constitution delineates the powers of Congress, it says that Con-
gress shall have the power to do certain things, an it describes them.
In contrast, State constitutions reserve powers, and legislators, in pass-
ing legislation, are restricted only With regard to those prohibitions
that may be contained in State constitutions.
Senator BA-crcus. Right.
Mr. HELGESON. Congress, however, in the past 50 to 100 years, has,

as we all know, greatly expanded the area of legislation, and generally
Federal courts and the Supreme Court have upheld Congress in pass-
ing much of its legislation. I do believe that the States, however, would
marshall a U.S. effort, if this kind of legislation were passed, to test
the check that the 10th amendment may hold in this case as to whether
Congress has gone beyond, and I believe that that legal argument
would be addressed in the courts, and it's difficult to make that argu-
ment.
Senator BAUCITS. My concern is we won't have sufficient constitu-

tional protection because energy is probably more of an interstate
matter than wages of a municipal employee. The Supreme Court
might not view this matter in the same way that we do, and if that's
the case, then we have to figure out how in the heck we're going to
protect ourselves.
Mr. HELGESON. I think the facts will be more supportive of what the

Western States are doing than perhaps the law, in that the States
'can show that they have been acting responsibly.

Senator BAITCUS. I think that's right. 1 think that's very true.

•
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Mr. HELGESON. And if we can convince the Congress of that, then
this legislation will not be necessary.
Senator BAUCUS. That's right. That means, one, the States have to

act responsibly, and I think in many cases the States have acted re-
sponsibly, and, second, the States have to communicate .effectively
that they've acted responsibly. It's a matter of education.
Mr. HELGESON. And I think wherever the States have assumed ad-

ministrative and enforcement of Federal law, which has been the tradi-
tion in the last 10 years in the environmental area, the States do a much
better job.
Senator BAUCUS. One way I plan to get the attention of other Sena-

• tors, is to write a letter to, say, the Senators from Michigan and say,
"I want you to join me in an effort to tax the iron ore of the States
around the country." I think this is a great way to get their attention.
I would just say, "Please join me in this effort to limit States' ability• to tax iron ore." At least it will get their attention and then they'll
go around explaining why that doesn't make sense.
Thank you very much for coming.
Mr. HELGESON. Thank you very much for the opportunity to pre-

sent this and the courtesies of your staff in helping us prepare for
this. Thank you.

Senator BAUCUS. Thank you. I'm sure we'll be discussing these mat-
ters with each other in the future. This is a problem that is not going
to go away for the next couple of years.
That concludes this day of hearings. We'll reconvene these hearings

next on Monday in the Federal Building in Missoula. This hearing
stands in recess until next Monday.
[Whereupon, the hearing adjourned at 3:40 p.m.]
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FEDERAL PREEMPTION OF STATE ENERGY POLICIES

MONDAY, OCTOBER 20, 1980

U.S. SENATE,
SUBCOMMITTEE ON LIMITATIONS OF

CONTRACTED AND DELEGATED AUTHORITY,
COMMITTEE ON THE JUDICIARY,

TV a8hington,D.C.
The subcommittee met, pursuant to notice at 10 a.m., East Confer-

ence Room, Federal Building, Missoula, Mont., Senator Max Baucus
(chairman) presiding.

Present: Senator Baucus.
Also present: Ken Kay, counsel, and Patrick Harkins, legislative

assistant.

OPENING STATEMENT OF SENATOR BAUCTIS

Senator BAucus. The hearing will come to order. This is the second
in a series of hearings of the Senate Judiciary Committee on the
basic question of Federal preemption of the States' rights.

It's not news to Montanans that our rich resources are being called
this Nation's energy "ace in the hole." Nearly one-quarter of the
known reserves of strippable coal are found just in Montana. Nearly
half this Nation's coal supply is located in the Rocky Mountain West.
Vast oil shale reserves in Colorado and Utah, rich uranium deposits

located throughout the region, and oil and gas found in the West—
all these leave energy-starved easterners drooling with envy.
Most of us would agree that these resources will be a crucial element

in America's drive toward energy self-sufficiency. Most of us would
agree that we have a responsibility to help this Nation end its de-
pendence on foreign oil. But whether Montanans—and those who live
in other Rocky Mountain States—have a voice in determining how
these energy resources are developed is perhaps the most fundamental
question facing us today.
Every since the Arab nations cut off our oil supply in 1973, Amer-

icans have talked of developing the natural resources located in the
West.
The Energy Security Act, signed into law earlier this year, is

designed to provide a major boost to alternative fuels such as gasohol
and synthetic oil and gas. As this new industry develops, even more
pressure to develop our coal and oil shale will appear.
Montanans, for example, took steps in anticipation of just such a

situation. Our State enacted a new constitution. We enacted the Major
Facilities Siting Act that establishes a responsible process for deter-

(63)
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mining where energy projects should be located. We adopted a land
reclamation law that served as a model for Federal strip mining legis-
lation. We approved water use legislation creating a uniform system
for determining, administering, and acquiring water rights.
And, we adopted a coal severance tax to help pay for the social

cost of coal development.
Other Rocky Mountain States took similar steps that demonstrated

their desire to control the shape of their future.
In the past several years, Congress has been considering legislation

that would severely limit a State's ability to impose a severance tax.
In addition, Congress almost enacted legislation creating an energy
mobilization board. This board would have been empowered to pre-
empt State decisionmaking in the energy field. It also would have
severely limited a State's or individual citizen's ability to challenge
the work of that board.
These proposals have been made and considered in the name of

national energy independence. They have been reviewed by the U.S.
Senate and House committees that handle energy policy.
However, these proposals do not address energy issues alone. Rather,

they would profoundly undermine the way the Federal Government
and. the States of this country have done business for almost 200 years.
Today, the U.S. Senate Judiciary Committee conducts the second

in a series of hearings on Federal preemption of State energy policies.
The 10th amendment of the U.S. Constitution states:
The powers not delegated to the United States by the constitution, nor pro-

hibited by it to the States, are reserved to the States respectively, or to the people.

The spirit of the 10th amendment mandates a continued recognition
of the essential role of the States in our system of federalism.
The question for us to address today is whether the 10th amendment

of the Constitution—and whether the Constitution as a whole—pre-
vents Congress from enacting the kind of State preemptive proposals
such as the severance tax limitations and the Energy Mobilization
Board.
In addition, even if the Constitution permits Congress to enact these

proposals, is it advisable for Congress to change the Federal-State
relationship so profoundly?
These are the basic questions that we hope to address today.
In addition to these very broad questions, we hope to address some

specific constitutional questions:
'What constitutional considerations are relevant to Federal legisla-

tion that would limit a State's authority to enact a severance tax?
Does the Constitution permit Congress to assume the role of deter-

mining what amount of severance taxation by a State is reasonable?
If a Federal limit is permissible, does the Constitution in any way

limit Congress in exercising its authority to impose a Federal limit on
State severance taxes?
Does the Constitution limit the power of the Federal Government

to displace traditional State and local decisionmaking processes?
Does the Constitution permit Congress to assign to a Federal court

legal issues concerned exclusively with State or local issues relating to
energy projects?
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Does the Constitution permit the Federal Government to impose
deadlines on State and local decisionmaking activities concerned with
energy projects?
In order to address these questions, we are fortunate to have with us

today a group of very distinguished citizens. They include:
Mike Greeley, Montana attorney general.
Ted Doney, Montana director of the Department of Natural

Resources.
Roger Tippy, ILlena attorney,.
Prof. Jackson Battle, University of Wyoming Law School.
Prof. Jan Laitos, University of Denver College of Law; and
Luke Danielson, National Wildlife Federation.
I am very much looking forward to the testimony of all these in-

dividuals and look forward very much to exploring this important
subject.

It was Thomas Jefferson who wrote, "The only way the States can
avoid the abuse of national power is to strengthen the State Govern-
ment * * * and this must be done by the States themselves * * *"
I agree with Jefferson's assessment, and I do believe that many of

the States, including Montana, have labored tirelessly to strengthen
their State government.
But in this day and age, it also takes a recognition by representatives

of those State governments in Washington that national power can be
abused and that national power must be designed in such a way that it
does not run roughshod over the legitimate rights of States.
I believe these are serious and significant questions that will con-

tinue throughout the 1980's and 1990's. I am delighted to be here today
to explore these important questions with our distinguished panel and
I look very much forward to their testimony. Thank you.
Our first witness is Ted Doney, the Montana director of Depart-

ment of Natural Resources and Conservation. Ted?
Mr. DONEY. Do you have copies of my testimony?
Senator BAUCIIS. Yes; I do. We appreciate your being here, Ted,

particularly because in the areas we will be discussing today you are
one of the most knowledgeable persons in our State. I want to thank
you for taking the time to come here.

STATEMENT OF TED DONEY, DIRECTOR, DEPARTMENT OF NATU-
RAL RESOURCES AND CONSERVATION, STATE OF MONTANA

Mr. DONEY. I appreciate the opportunity to be here and the
invitation.
Mr. Chairman, for the record, my name is Ted Doney, director of

the State department of natural resources and conservation. I'm also
a practicing attorney, but in my role as director of the department, I
have foregone the practice of law for a few years, and so my testimony
today is going to be directed mainly at the policy issues that are con-
cerning us with States rights and not so much the legal issues. Al-
though, I could comment on those if you would like.
I thank you for the invitation and the opportunity to present testi-

mony before this hearing on Federal preemption of States rights.
Not only is this an extremely important issue, but it is one which de-
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mands an increasing amount of attention from State officials, atten-
tion which could be much better focused on the substance of the serious
social, environmental and economic problems we face. In my area of re-
sponsibility as the director of the DNRC, I see this problem facing us
every day when we are administering programs related to natural
resources, particularly water and energy.
I will confine my remarks today, however, to the proposed Energy

Mobilization Board, an attempt by the President and the Congress to
cut through the redtape on large energy projects.
The often-cited justification for the EMB is the so-called energy

crisis period. It is clear that this country is in the midst of an ever-
worsening energy crisis. Less clear is that the solution to that crisis is
to build several large, capital-intensive, technologically uncertain in-
dustrial facilities by preempting and overriding State and local pre-
rogatives and procedures.
Over the long term-20-40 years—our society must make a transi-

tion to an economy based not on depletable fossil fuels, but on the sus-
tainable sources of energy which flow from the Sun. The bridge to
that future must be carefully constructed from a combination of con-
servation—using energy more efficiently—and fossil fuels. But it does
not follow that, because fossil fuels should play an important role
during the next few decades, large fossil fuel projects should be fast-
tracked at the expense of State and local rights.
That the EMB would threaten the ability of State and local officials

to execute their duties and legal responsibilities is an understatement.
In Montana, the principal victim would be the Major Facility Siting
Act.

Initially passed in 1973, the Siting Act has been debated and modi-
fied in four subsequent legislative sessions. Simultaneously, the board
of natural resources and conservation, the decisionmaking body
under the act, and the department of natural resources and conserva-
tion, the act's administering agency, have processed over 20 facility
applications. Most of these projects, all of which were approved by
the board, were electrical transmission lines. In virtually every case,
the projects were improved in response to legitimate local concerns
because of the process established by the Siting Act.
The most noteworthy case involving the Siting Act has been Col-

strip 3 and 4. Here again, the board approved the project after con-
sidering a voluminous record, but added conditions which significantly
improved the project.
The Siting Act has been inaccurately characterized as providing too

many opportunities for litigation and delay. Indeed, there have been
several court cases which have litigated disputes under the act. But
most of these cases have involved procedural uncertainties; now that
the cases have been concluded, the procedures are now much clearer
and more certain.
At the same time the legislature was improving the act and the

courts were clarifying it, the board and the department were adopt-
ing administrative rules, based on experience with the act, which fur-
ther reduced the uncertainty. The cumulative result is a Siting Act
which, in my opinion, now affords timely and efficient decisions.
This act is directly threatened by the proposed EMB. The priority

Energy Project Act of 1980 would have imposed on the State a proj-
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ect decision schedule of 12 months, grossly inconsistent with the 33
months afforded by the Siting Act. The careful procedures and the
close scrutiny of issues required by the Siting Act simply cannot be
accomplished in significantly less time than 33 months. Any shorten-
ing of this schedule would diminish the ability of the board to reach
a sound decision, given the complexity of the issues which will accom-
pany the proposals for such facilities as synthetic fuel plants.
The Priority Energy Act of 1980, if passed, would have been vague

as to the content of an acceptable application for priority status. It
would be quite likely that the Federal project decision schedule would
be ticking away while the State would be waiting for a satisfactory
application.
In addition, the PEP Act of 1980 would have authorized the EMB

to require a single Federal EIS to satisfy any State or local require-
ments for a comparable document. Federal EIS's may be adequate for

• Federal decisions, but they are simply not adequate for State and local
concerns.

Because of the incompatibility of the Montana Major Facility Sit-
ing Act with the proposed Priority Energy Act of 1980, the board of
natural resources and conservation will ironically be unable to ap-
prove a project despite its merits. Because of an inadequate hearing
record, inadequate data and analysis, and perhaps an inadequate ap-
plication, the board must say no. That is hardly the intent of the "fast-
track" concept.
There is a "fast-track" approach to energy project decisions which

would not compromise the rights of State and local governments.
That approach is to focus attention on the level of government most
responsible for delays to date, the Federal level.
Experience in Montana has shown that three general entities have

been responsible for project delays: State government, the applicants,
and Federal Government.
As I have described, State government has addressed the problem,

and through a combination of legislation, litigation, and administra-
tive rulemaking, has largely solved it.

Likewise, the corporations, recognizing the depth of the public
commitment to careful consideration of environmental and social
values, have begun to play by the rules. Their cooperation has vastly
improved the process.
Remaining is the Federal Government. Federal agencies continue

to fail to recognize, not only State and local processes, but each other.
For example, the Federal Government, in the case of Colstrip 3 and
4, ignored our State Siting Act process and did not complete its EIS
process and transmission line route selection until December 1979, some
31/2 years after the State certificate had been issued. With clear leader-
ship from the White House, and a commitment to expeditious and
efficient decisionmaking, the Federal Government, even without con-
gressional action, could become a part of the solution instead of part
of the problem.
The 96th Congress ultimately rejected the concept of the Energy

Mobilization Board in what columnist William Greider termed "it
fragile case of Hill sanity." With the 1980 Presidential election be-
hind, the 97th Congress can examine the "fast-tracking" issue without
regard to Presidential electoral politics. The ensuing debate will hope-
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fully recognize the important and legitimate role of State and local
governments in the energy facility decisionmaking process.
Thank you, again, Mr. Chairman, for inviting me to testify.
Senator BAUCITS. Thank you very much, Ted. As you know, one of

the biggest reasons why the proposed EMB gained momentum was
its alleged ability to cut redtape. I wonder if you could expand a
little bit more on delays caused by the Federal Government, State
governments and applicants.

It's my understanding that often the applicants have caused some
of the delay.
Mr. DONEY. Yes.
Senator BAUCIIS. I have heard of cases where the applicants supply

excessive evidence and other cases where they don't supply enough
information. I wonder if you could give us the benefit of your advice
as to what are the significant causes of delay that we should be
addressing.
Mr. DONEY. I think that the process for permitting these types of

energy facilities has evolved over the last several years into a process
now that is really resulting in more expeditious processing of these
permits.
When the Siting Act first started in Montana, we were green. The

State government was green, the applicants were green, and we did
get applications that were deficient and, I think, cause delays.
In the case of Colstrip 3 and 4, that was certainly the case. The

application we got there was totally inadequate. So, the board and
the department were forced in the position of trying to generate the
type of information that was essential under our law for our board
to make a decision that the applicants had not provided. I think it's
likewise the case with the Federal agencies, and I refer to them in
my testimony, have still not improved the process to the point where
they are keeping up with State government.
I guess what I'm saying, Senator, is I think the State governments,

and I have seen the Siting Acts in other States, I have talked to their
officials, are really trying to improve their process. For example, in
Colorado they have now-
Senator BAucus. They have a joint review process, don't they?
Mr. DONEY. Joint review permitting process. Montana is looking

at that. In fact, our department proposed that before the last legisla-
ture but it was tabled for an interim study, which is now being com-
pleted, and there are things like that that I think are being done and
the States are doing it.
I would also like to mention that Montana has just entered into a

joint cooperative planning agreement with the Federal agencies on
corridor planning, the BIM and the Forest Service. We are the only
State to do that to date, and our hope there is that we will end up
jointly studying corridors and jointly approving corridor route selec-
tions for projects in the future. If this works, then. I think we can do
the same thing with synthetic fuel plants when they come down the
road for application in our department. I'm not saying we are in ad-
vance going to be picking routes before we even get applications. But
what we are trying to do here is set up a joint process which has not
happened up until recently.
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Senator BAuctrs. Let's take the applicant first. To what degree do
you think delay, at least on Montana's experience, has been due to an
applicant's failure to provide sufficient information or an applicant
engaging in dilatory actions. To what degree is the applicant respon-
sible for delay in Montana's experience?
Mr. DONEY. The applicant has certainly been part of the cause. I

think in the past it has been the majority of the cause, but I think that
that has improved now.
As I said in my testimony, most of the applicants now figure it out.
Senator BAUCUS. What was the nature of the applicant's delay?

Was it their inability to understand the law and the regulations? Was
it because of the novelty of the process? Are you saying that now that
they are familiar with the process that delay will be minimized?
Mr. DONEY. I think there are two reasons: One was the reluctance

to admit that the State government did have a role here finally in sit-
ing of these facilities under our act. It's something brand new. They
weren't used to it and, second, they just didn't know what was re-
quired and that was the fault of the State agencies as well. We didn't
get our act together until a few years ago in making it clear what was
required in an application.
Senator BAUCUS. So, you feel now the applicant' generally under-

stand Montana law and that they are more likely to be expeditious and
efficient in their submissions-
Mr. DONEY. Yes we are seeing that already occur.
Senator BAUCUS. Now, let's take the State. To what degree in our

experience has the State been responsible for unnecessary delay or
unreasonable delay?
Mr. DONEY. Well, there is no doubt in my mind, Senator, the State

has had a role in that. I think it, again, comes about that it was some-
thing new that we got into in 1973. We didn't really understand all the
intracacies of a siting act process, and so we started out not really
knowing what to expect.
The Siting Act in Montana was supposed to be a one-stop per-

mitting process. It never has been and still is not a one-stop permitting
process. Our department or board makes one decision and the board
of health makes another decision, and there ought to be ways to
integrate that, which we have tried to accomplish. So, there is still
room for improvement.
But I mentioned in my testimony we have improved our law con-

siderably. Last legislature we amended it substantially and took out
many of the delays that we thought were causing some problems.
Senator BAUCUS. Would the bill that was tabled address some of

these problems?
Mr. DONEY. Yes, it would, absolutely.
Senator BAUCUS. Could you explain how it would solve some of

those problems?
Mr. DONEY. Well, we were proposing a one-stop permitting proce-

dure for all natural resource development projects, not just energy:
Water, land, air, the whole works. It would have set up a, in effect,
a clearinghouse where the applicant could have made one application
to one agency on one form, and then that application in turn would
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have been sent out to the different permitting agencies for them to
process under their own statutes. But they all would have been given
time periods to meet and they would have had to coordinate the EIS
work and their studies, and the whole thing would have culminated
in a single hearing and a single decision under this process. Now,
that is being tested now in Colorado, as you mentioned, and we would
like to see it tested here in Montana. But there doesn't seem to bemuch support for it at this time at this point.
Senator BAUCUS. Why is there not much support? It would seem to

me that it would be helpful if something like that were to pass. Espe-
cially, it would help us in the Congress to prevent EMB's from being
enacted.
Mr. DONEY. I think the reason there is not much support is it is anew way of doing things and the applicants now are starting to get

used to the process we have got. They would rather go on and knock
off each agency one at a time than they would go through one singleagency and try to get one permit. Some industries are receptive to theidea. The majority of them are not and even the State agencies them-
selves frankly are a little skeptical about how the thing would work.

Senator BAUCITS. You mean to say that the applicant industries testi-fied in favor of more agencies rather than fewer agencies controlling
their destiny?
Mr. DONEY. I guess I wouldn't put it that way, Senator. I would saythat they are used to the system we have and they would rather notsee a change in that system with another process.
Senator BAucus. Even if it means less redtape ?
Mr. DONEY. Yes.
Senator BAUCUS. And fewer regulations and fewer agencies to dealwith?
Mr. DONEY. Yes.
Senator BAucus. Third we should discuss the Federal Government'scontribution to delay. You mentioned that during the considerationof Colstrip 3 and 4, it took 21/2 years for the Federal EIS to be finally

proposed. Can you expand a little more on the Federal Government'scontribution to delay?
Mr. DONEY. Well, in the Colstrip 3 and 4 case, we attempted to getthe Forest Service and the BLM to jointly study the project and adopta common EIS on that project. We could not get them to agree to our

schedule and, frankly, our schedule was too tight for them to meettheir deadlines and, like I said in my testimony, it took them 31/2 years
after we completed our decision for them to finalize their process. That
has occurred in some other instances, too, and some other transmission
lines that we have processed under the act. But over the years we are
cooperating more and more with the Federal agencies. In fact, today
like, as I mentioned earlier, we have a cooperative agreement now. We
are starting to implement for joint corridor planning and I'm hopeful
that process will work a lot better.
Senator I3Aucus. Does the BIM or the Forest Service have legiti-

mate explanations as to why it has taken them so long? In your view,
could that period be tightened up?
Mr. DONEY. I think it could be tightened up. Some of their explana-

tions are legitimate, I guess.
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Senator BAUCUS. What are some legitimate explanations for delay?
Mr. DONEY. Well, first they need to know exactly what is being pro-

posed by an applicant, and in some cases the applicant is not very
clear on what is being proposed. Second, I think that the Federal
agencies have a much more cumbersome bureaucracy than we do in
processing things through their system. They have a system that goes
clear up to the secretary level in some cases. That takes a long time to
accomplish. The State agencies, because we are lean, I think, can
process things a lot quicker.
Senator BAUCUS. You have in your statement explained why you

think that the proposed Energy Mobilization Board would be so harm-
ful to our State. I agree with you. Why, in your view, has there been
to date relatively little public concern about the EMB? Some people,
certainly you and others in State government, have spoken up against
the EMB. Few editorials in our State's newspaper have really spoken
against it. We don't have the same reaction in Montana against pro-
posed EMB's as we do against the attempts to cap our coal severance
tax. Why is there less public concern?
Mr. DONEY. I do agree with you that there is less public concern,

and I have thought about that and I guess I don't really understand
it myself. Except perhaps the public does not yet see what danger
that can have to the State's prerogatives. I think the general public
does feel that the bureaucracy at both the State and Federal level is
slow, and it is in some cases. I think that they, the public, feels that
well, the EMB has an idea that would maybe help out that situation.
I don't think the public understands what it will mean in terms of
State control over its own destiny. Somehow we have got to explain
that to the public. We have tried, but it is a very difficult thing to do.
Senator BAucus. I know the Great Falls Tribune has editorialized

against it. Do you or others talk to other editors around the State?
Mr. DONEY. Oh, yes, we do. We try and explain it. The EMB, as

you know, is a very complex 
Senator BAucus. It is very complicated.
Mr. DONEY. Hard to explain it and what impacts it would have.

In fact, I don't know what impacts it will have for sure if it's passed,
so it's hard to explain it.

Senator BAUCUS. I have often thought, too, one of the big problems
with the EMB is the potential for three unelected people sitting
2,000-plus miles away who probably would never come to Montana
to look at any locations here, could decide not only whether we, in
Montana, should have a synthetic fuels plant but where it should be
located. It seems to me one of the problems that creates is the public
frustration, in fact outrage, with the decision being made by some-
one not elected by them, not elected by anybody, sitting 2,000 miles
away. It's just bad government. It undermines confidence and support
in government. Would you agree that's one of the main problems with
the EMB proposal?
Mr. DONEY. I absolutely agree. I think that is one of the main

dangers of that legislation. But again, I don't think the public in
general understands that that is what the process would be, that peo-
ple in Washington will make a decision on where a plant is going to
be sited.



72

Senator BAIICITS. They would understand it if there were a ground
breaking today down on Higgins.
Mr. DONEY. Yes; that's right.
Senator BAUCIIS. Could you explain your view on why the EMB

would profoundly alter the way the States and the Federal Govern-
ment have traditionally related to each other? As you know, the EMB
would set up a fast track and the Board would negotiate with States
the decision schedule. If States don't meet it, then, the EMB could
come in and make the substantive decision under State law. But the
Board would also have the authority to override State substantive law.
Could you explain why that arrangement would so drastically alter
the traditional relationship between State and Federal Government?
Mr. DONEY. I think that's a broad topic, but I guess I would have to

summarize it by saying traditionally the States have had the role, in
the past, of making the resource decisions in their States and, I think,
they have done a fairly good job of that. Every State has its own idea
of what kind of economic development and environmental protection
it wants in its own State. And now for the Federal Government to come
in through a process that will not work, in my opinion, and impose on
the States those types of decisions, I think is going to considerably
change the relationship that we have created in the last couple of cen-turies in the United States between the Federal and State government.
I think it's a disaster for the Federal Government to take that kind ofapproach because it will find the States opposing everything that theFederal Government is trying to do in the end.
Senator BAucus. Why do you think it won't work? The proponentssay it's going to cut redtape. It will help us develop energy and it willcut off that OPEC umbilical cord. Why do you disagree with that?Why do you say it won't work?
Mr. DONEY. I think a couple of reasons, Senator. One is the publicopposition that I think will occur once the public understands whatthis thing will do. It will shove down the throats of the people in theStates decisions on resource development that the States can't live with.The public will not be involved in those decisions to a very substantialdegree like they are now in Montana under our Siting Act. All of asudden a plant will appear someplace and be constructed that nobodywants or nobody even knew about in some cases. I think that is onething that will occur. I think the public will rebel with that kind ofa process and do all they can to stop the process, lawsuits, whateverelse the public can do. Second, is the law itself. I read it, I don't under-stand it all, but I think it's full of uncertainties. Legal uncertaintiesthat are going to have to be litigated, and at least for the first few yearsafter that law is enacted, there is going to be litigation all over thecountry testing what the law means.
For example, can the EMB impose on the State a requirement thatit has to shorten up its time period. That will have to be litigated.I think probably it can constitutionally, but it will have to be liti-gated and all these questions will come up that really in the end slowdown projects than, I think, it will speed them up.
Senator BAUCITS. I think that's right. I think that it's not onlythe first project that's placed on the fast track that will face litigationbut each of the projects on the track is going to present novel legal
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and constitutional questions. It's not necessarily the first, but it might
be the 8th or 9th or 10th project on the fast track in which the EMB
would attempt to override State substantive law. Whether you are
first in line or the 8th is probably irrelevant.
Mr. DONEY. Right.
Senator BAUCIIS. In addition to the delay caused by litigation, do

you see any constitutional infirmities or problems with the EMB?
Do you think that ultimately the EMB, as it's proposed, will be up-
held by the courts?
Mr. DONEY. Those are questions that I really haven't researched

thoroughly, Senator, nor have I had my staff research them. But as
an attorney who has been in this business now for about 10 years, I
would have to state that in the end I think the Federal Government
will win out. The powers of the Federal Government, I think, are
awesome under the Constitution. The supremacy clause, the com-
merce clause, and from my experience as a practicing attorney and
seeing what has happened in the courts, the courts probably in the
end will uphold most of the provisions of the EMB legislation. I
hate to say that, but I think that's being realistic. But again, I have
not researched it.
Senator BAUCITS. I worry that you might be correct in that assess-

ment. What about, the provisions that would enable the Board to
very significantly and drastically shorten the period within which
either the State or the EMB could make a substantive decision? Don't
you run into due process questions by excluding public testimony
and by excluding legitimate inquiries? For example, what if the
EMB were to say, OK, State, this final decision on whether to site a
plant in the Yellowstone has to be made within 9 months. Do you
see any constitutional problems with that apart from the commerce
clause and supremacy clause question?
Mr. DONEY. Due process. Yes; I do. Again, that will have to be re-

solved, though, I think, on a case-by-case basis depending on what
kind of process is provided. If the public does get their shot and the
applicant gets its shot, the thing will probably be upheld even with
insufficient data to the impacts of a plant so long as there is some pro-
cedure to allow the public testimony in that process. It would prob-
ably be upheld.
Senator BAucus. What do we do if ultimately the Supreme Court

upholds the EMB utilizing the supremacy clause and the commerce
clause? Certainly we, in the Montana delegation and other western
delegations will do all we can to protect ourselves. We will raise all
the arguments we can in support of the West and expain why these
proposed EMB's will not be able to solve our problems but will serve
as a very bad precedent for other Federal action.
Of course, the more the States can show that they are fairly, reason-

ably, and legitimately handling those questions, the more we in the
Congress can show that additional boards aren't needed. Can you give
us some guidance on what other arguments you think we should be
making?
Mr. DONEY. Well, I think one thing you have already mentioned

and I have mentioned it in my testimony, too, the State has got to get
their act together and present a case to Congress that they are doing
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their best job in processing these projects through their system. Thatthey are not setting up unreasonable delays and, I think, in Montana,we are doing that now. We have got a ways to go. A one-stop per-mitting law, I think, would be good for our State. But I think that'sone thing that you and the other people in Congress can do is makea point that the States are improving their process all across the West,at least I know they are.
The second thing is, I think, that we need to make the point that ifyou look at the projects in the past that have been delayed, at leastallegedly delayed, it's because of Federal delays. We could go backand document that in almost every case.
Senator BAUCIIS. I think that would be very helpful. If you could,Ted, for the record, document the Federal delays that you have ex-

perienced or that you are aware of in our State that would be veryhelpful.
Mr. Dormr. I will provide that.
Senator BAIJOUS. We could take that information and go back tothese agencies and also make the point on the floor of the House andthe Senate that it's Uncle Sam that is causing a lot of these problems.It's not the States.
Mr. DONEY. Well, the western Governors in the Western GovernorsPolicy Office did a survey about 3 years ago of project delays in theWest, and I was informed that every project that has been delayedwas a result of Federal delays in the West and not State government.And I can dig up that research and provide it to you.
Senator BAUM& If you could, I would appreciate that very much.I want to thank you very much, Ted. It's been very helpful. Thanks alot.
The next witness will be Mike Greely, attorney general for theState.
Mike
' 
I'm glad that you are here and look forward to what you haveto say. Please proceed in any manner that you wish.

STATEMENT OF MIKE GREELY, ATTORNEY GENERAL, STATE OF
MONTANA

Attorney General GREELY. Good morning, Senator. I apologize forbeing a little late. I had a couple of stops in between.
I appreciate the opportunity to present my views this morning and,I think, if you will permit, it would be a little easier if I could read mytestimony. But I would ask that the testimony we have submitted beincluded in the record.
Senator BAUCITS. It will be included.
Attorney General GREELY. Mr. Chairman, my testimony will focus

on three separate matters relating to this issue:
Recent congressional proposals to reduce and limit States' severancetaxes on coal; the proposed Federal Energy Mobilization Board;

and; current efforts by the Bonneville Power Administration to con-struct a double circuit 500-kilovolt transmission line across westernMontana.
Mr. Chairman, I will state at the outset that my perspective is that

of a westerner who perceives a political and economic peril threaten-
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ing the livelihoods and the futures of all who live in the American
West. The source of this peril goes deeper than the obvious disad-
vantage we westerners endure in Congress, where we are largely out-
numbered by the representatives of the highly populous, highly in-
dustrialized regions of the East, the Midwest, and the South. The
peril. grows from a national preoccupation with the strategy of eco-
nomic recovery. Notwithstanding the lack of concensus on the specific
content of a recovery strategy, we can detect certain trends in the
mainstream of today's economic strategizing that almost certainly
will manifest themselves in a national economic policy.
. One of these trends is the assumption that western energy mate-

rials will play a dramatic role in holding down the cost of energy

to the rest of the Nation, in reducing America's reliance on foreign

energy commodities, in supplying the Btu's necessary to fuel a

thorough economic recovery.
Another such trend is the assumption that Federal action is ap-

propriate to guarantee the highest possible profit in the development

of western energy resources, regardless of the cost endured by other

sectors of the economy. These and similar assumptions have found

their way into the vocabularies of Congressmen, Federal program

managers, economists—both public and private—and common every-

day citizens in places like Philadelphia, Boston, Dallas, and other

giant urban centers. In other words, the xnegacities of the East, the

Midwest, and the South rely to a very high degree on the prom
ise

of western development to support national economic recovery.

This in itself is not necessarily bad. I certainly don't sugges
t that

the West should resist development that may be requisite to 
national

economic recovery.
What alarms me, however, is the preoccupation with e

conomic re-

covery to the exclusion of all consideration of western 
people, their

livelihoods and their lands. What alarms me is that the 
preoccupation

with economic recovery—particularly in Congress and in
 the Federal

bureaucracies—lends itself so readily to the abroga
tion of long-

cherished principles of State sovereignty and respo
nsibility, substi-

tuting in their stead a Federal system of solving 
problems and allo-

cating resources, a Federal system that is often c
ostly, cumbersome

and unjust.
Mr. Chairman, the prominent issue confronting 

Western States in

this age is Federal preemption of State laws, prer
ogatives and policies.

This issue has special meaning in the area of land a
nd resource manage-

ment, a primary area of State government respon
sibility in the West.

Federal preemption portends trouble for Western 
States who wish to

produce energy materials on their own terms that is
, with proper at-

tention to the impacts of such development on t
he resident people,

their livelihoods and their lands. In my view, the 
Federal Government

is so preoccupied with removing obstacles to ec
onomic recovery that

it has come dangerously close to destroying such 
fundamentally fed-

eralistic precepts as the States' right to tax.

At every turn, the Federal bureaucracy seeks to 
establish and exer-

cise preemptive authority over State laws, State rule
s, State courts, and

State taxes—all at the behest of those interests w
ho require maximum

profits in order to engage in the western develop
ment which so many

view as essential to national economic recovery.
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The assault on Montana's 30 percent coal severance tax in the courtsand in Congress is a manifestation of this cause to weaken State sov-ereignty. It also demonstrates the nature of the challenge facing allWestern States.
According to estimates by the Montana Bureau of Mines, the Stateof Montana has about 42.5 billion tons on coal reserves, all of it ac-cessible through the process of strip mining. Our coal reserves con-stitute about 52 percent of the Nation's low-sulfur deposits, and about43 percent of America's recoverable coal reserves. Montana coal isattractive to industry because of its low-sulfur content, and its clean-burning characteristics.
Prior to 1968, Montanans mined coal primarily for small-scale localuses, except for the Northern Pacific Railroad which completed itsconversion from coal to diesel-powered locomotives in the 1950's. In1968, however, the Western Energy Co.—a wholly owned subsidiaryof the Montana Power Co., the State's biggest utility—reopened theNorthern Pacific's old mine at Colstrip. The coal boom officially gotunderway in 1971, when Montana's coal production jumped from 7.4million tons annually to around 26 million tons in 1979.
The Montana Legislature addressed the coal boom in 1975 by enact-ing a tax mechanism designed to pay the costs of administering miningand reclamation laws while providing revenues to mitigate the socialand environmental impacts of massive coal production. This mech-anism is the 30-percent coal-severance tax which the State levies whenthe coal is severed from the ground. The tax itself is a percentage ofthe market value or contracted sales price of the coal, less various pro-duction taxes.
Since its enactment in 1975, Montana has collected a little more than$200 million through the 30-percent coal-severance tax. In accordancewith the constitutional amendment enacted by the people of Montanaby a direct vote, half of that money, or slightly more than $100 millionto date, has gone into an inviolate constitutional trust fund. The legis-lature may appropriate the interest from this fund as it sees fit, but athree-fourths vote of each house of the legislature is necessary to ap-propriate from the principal. The remaining 50 percent of revenuefrom the severance tax is allocated by law to various earmarked rev-enue accounts as follows:
The State general fund gets 19 percent;
Alternative energy, research and demonstration gets 2.5 percent,

as does the State's program for parks and cultural development;
The education foundation program gets 5 percent;
A trust fund to assist local governments in meeting coal develop-

ment-related problems gets 8.75 percent.
The State's education trust fund gets 10 percent;
Renewable resources research gets 1.25 percent, while libraries and

county land use planning programs get one-half of 1 percent each.
I have taken the effort to list these allocations in order to demonstrate

the careful thought and consideration given by the legislature to the
challenge of massive, rapid coal production in Montana. One of the
legislature's objectives was to tax a nonrenewable natural resource at
a rate that is both fair and adequate to the task of preventing Mon-
tana's becoming another Appalachia when our coal is gone. Another
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was to insure that future generations of Montanans are not impover-
ished by our decision to mine the coal now. And yet another was to
devise a system of allocating coal tax revenues in such a way as to
meet coal-related problems, and do some good in our communities with-
out allowing State government to become addicted to large amounts
of revenue that will someday be unavailable.

Montana's 30 percent coal severance tax, however, came under severe
criticism, mostly from those nonwestern interests who naturally
insist on maximum profits as a condition to developing western coal
as part of a strategy for national economic recovery. Two years ago a
consortium of utilities, energy interests and coal companies paid their
State .severance taxes under protest. Then they proceeded to file a
lawsuit against the State of Montana, seeking to overturn our sever-
ance tax on the grounds that it impedes interstate commerce and is
thus unconstitutional.

• The State of Montana defended its tax successfully in a State dis-
trict court, then again in the Montana Supreme Court. There is a good
possibility—despite our successes in State courts—that we may be
forced to defend our 30-percent coal-severance tax again, this time in
the Supreme Court of the United States. The plaintiffs in the case have
already filed their appeal with the U.S. Supreme Court. It will be a
few months before we determine whether or not the U.S. Supreme
Court will accept that challenge. Now, the State of Montana does not
shrink from court challenges, Mr. Chairman, and we are very confi-
dent of prevailing in any court of law in defense of our coal-severance
tax.
I firmly believe, however, that our greatest challenge is not in the

courts, but in the Congress of the United States. The energy interests
who are bent on destroying State authority over energy development
have undertaken a huge effort to.pressure Congress into enacting limi-
tations on State severance taxes. This year, thanks to more than
$800,000 worth of lobbying, these interests came dangerously close to
obtaining passage of a law limiting State severance taxes on coal to
12.5 percent, less than half of Montana's present tax. These energy
interests cried to Congress that Montana's coal tax is unfair to the
consumers of other States. Montana's tax, they cried, is limiting the
amount of coal the State can produce, and is out of line with the taxes
of other States. They cried that the tax is eliminating commercial
demand for Montana's coal, demand that could be a meaningful part
of a national strategy for economic recovery.
To the credit of our Senators and Representatives from all regions

of this great Nation, Congress was not quite so preoccupied with re-
moving obstacles to national economic recovery as to ignore the facts.
The facts, Mr. Chairman, are quite the opposite of what that consor-
tium of energy interests would have you believe.

First of all, if Montana's coal severance tax is unfair to the consum-
ers who rely on our coal for their electricity, then what about the sales
taxes imposed by other States on their own utility consumers?

Consider this:
In Illinois, customers of Commonwealth Edison pay an additional

13 cents a month because of Montana's tax. The Illinois sales tax
increases that utility bill by $1.14 a month.

70-428 0 - 81 - 6
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Iowa customers of Interstate Power pay an additional 6 cents a
month because of our tax, but Iowa's sales tax gouges them another 67
cents.

Michigan's customers of Detroit Edison pay an additional 10 cents
to cover Montana's tax, but Michigan blasts them with a monthly
charge of $2.22.
In Minnesota the customers of North States Power pay 33 cents a

month which can be attributed to the Montana tax, and 95 cents a
month to Minnesota.
In Wisconsin it's 34 cents a month attributed to our tax, and $1.06

a month to Wisconsin.
Now, there is an inherent irony in the fact that these consuming

States can collect so much revenue on sales made possible by Montana
coal, yet they endure none of the hardships, horrors, or costs of pro-
ducing that coal. The irony intensifies with the energy companies'
straight-faced assertion that Montana's tax is the one that is unfair to
consumers. But that is what the companies would have you assume,
notwithstanding that Detroit Edison can buy Montana coal at just
over half the cost of buying Appalachian coal, figuring the cost per
Btu, despite our coal severance tax.
The assertion that Montana's tax is out of line with similar taxes

in other States is dead wrong. Utilities, as you know, compute their
energy production costs in amounts per Btu. Comparisons of State
energy taxation should also occur in amounts per Btu because percent-
ages of contracted sales prices of specific commodities are useless until
you know how much energy a particular commodity will produce.
Thus, in 1977, when Montana was collecting $7.11 per million Btu on
our severance tax, Texas was collecting $6.36 per million Btu—only
about $1 per million less. Louisiana, another of Montana's sister "big
energy" States, was collecting $10.26 per million Btu—almost $3 per
million more than Montana. Oklahoma came in at $8.13 per million,
well above Montana's $7.11, and New Mexico was collecting $7.76 per
million, 65 cents per million more than Montana.
The charge that our tax is limiting Montana's coal production and

thus eliminating commercial demand is equally wrong. In 1976, the
year following enactment of the 30 percent coal severance tax, produc-
tion of coal in Montana increased 42 percent. The following year pro-
duction went up an additional 19 percent to a level where it hovered
for about 3 years at between 26 and 27 million tons.
This year, 1980, production has jumped a whopping 31 percent

over last year's level to more than 34 million tons, and we are project-
ing an additiosl 2 million tons of production next year. Couple this
with the fact that Houston Power & Light signed a contract last year
with a subsidiary of Pacific Power & Light for approximately 250 mil-
lion tons of coal from Montana's newly opened Spring .Creek Mine.
This is the largest coal contract in the history of the mining industry.
In addition, there are many new Montana coal mines in the planning
stages and in the permit stages. Like every other industry in the coun-
try, Montana's coal industry relies for long-term expansion on the
emergence of new markets and new uses for its products. The facts
of production and demand disprove our opponents' claim that our
severance tax has damaged the coal business.
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The distressing reality that Federal limitation of State severance
taxes has commanded the attention of Congress this year bears witness
to another fact—one that we must ponder now: Federal preemption of
States rights is a poignant and relevant issue today just as it was
nearly 2 centuries ago and as it has been many times since. The energy
crisis, and indeed the general preoccupation with a strategy for na-
tional economic recovery, have added a new dimension to this issue,
one that has generated new assaults on State sovereignty embodied in
a variety of proposals to circumvent, restrict or terminate State au-
thority over virtually every means of energy production.
I know that you'll agree, Mr. Chairman, when I say that the single

most essential facet of a State's sovereignty is the power to tax. Tradi-
tionally, Congress has recognized the significance of the State's taxa-
tion powers and has declined to impose restraints on these elemental
features of State sovereignty. On those few occasions when Congress
did move to impose restraints, it did so only on the basis of strong
constitutional considerations.
A Federal limitation on a general excise tax enacted by a State gov-

ernment—and this is what Montana's coal tax is, and so is Wyoming's
and North Dakota's—is totally without precedent. Congress in its
wisdom has never tampered with a power of a State to enact a general
excise tax. There have been instances in which Congress has imposed
certain restraints on State taxes, but these limitations traditionally
have concerned the States' ability to tax Federal instrumentalities.
Congress has taken appropriate steps to insure the States' power

to tax does not interfere with specific Federal treaty limitations and
obligations, or with Indian tribes. Notwithstanding these legitimate
and appropriate limitations, Congress has never acted to limit or
restrict the States' power to tax articles and commodities that clearly
fall within the States' authority as traditionally defined.
I submit to you today, as I have in testimony before the House Inter-

state and Foreign Commerce Committee and the Senate Interior Com-
mittee, that Federal legislation limiting a State general excise tax
would be an unprecedented interference with States' rights. Such ac-
tion by Congress would open the floodgates of Federal control over
State taxation in all areas. Moreover, it would be unconscionably dis-
criminatory. The bills Congress has examined this year specified sev-
eral States in the West, notably North Dakota, Wyoming, and Mon-
tana, for special attention. Despite favorable comparisons of these
States' severance taxes to those of other big energy States, Congress
has entertained no proposals to reduce or limit the revenues collected
by those other States.
Without question, Mr. Chairman, Montana's coal severance tax

represents a farsighted and effective means of dealing with the realities
of coal production. The tax is proof that Montanans willingly accept
the responsibility to supply coal from their vast reserves to meet na-
tional energy demands. We braced for this responsibility by enacting
State surface mining laws, reclamation laws, a severance tax, and water
legislation. We sought no Federal handouts. The specter of severance
tax limitation, however, threatens Montana's ability to meet its re-
sponsibilities and to shape its own destiny, substituting Federal regu-
lation and rule. Severance tax limitation would be yet one more step
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toward total relinquishment of all meaningful State prerogatives and
authority—not just for Montana, Wyoming, and North Dakota, but
for all States.
Mr. Chairman, let me suggest that any attempt by Congress to

establish an "appropriate" level of State resource taxation is itself
highly inappropriate. To reach the conclusions, for example, that
Montana's coal tax is "too high" requires that Congress reject the
reasoning used by the Montana Legislature in assessing the costs of
strip mining to society, and in developing a means of meeting those
costs that is fair to the coal companies. In reducing Montana's tax,
Congress would be trying to quantify costs like the loss of an aquifer
to farmers and ranchers in a region where ground water is among the
most precious of resources. Does Congress presume to know how such
a cost can be measured in dollars and cents? Consider the long-term
hardships attendant to "boom and bust" industrial development in a
rural, sparsely populated region like Montana. Is Congress willing to
attempt a quantification of these costs as well? Can Congress quantify
the esthetic losses resulting from strip mining, the dust pollution,
social disruption, the economic hardships of fluctuating local property
tax bases or the effects of higher crime rates? Reason dictates that
Congress cannot reduce Montana's coal severance tax without first
concluding that Montana's Legislature overestimated the costs of strip
mining to society; to reach that conclusion Congress must first try to
quantify costs that cannot be quantified.
Before it can reduce Montana's coal severance tax, Congress must

first conclude that Montana's Legislature misjudged the element of
fairness to the coal industry. To reach the conclusion that our tax isunfairly high, Congress must presume the ability to quantify the con-tributions of Montana's State and local governments, as well as the
contributions of Montana's society in general, to the success of the
coal industry. How can Congress or anyone else quantify the stable and
receptive socioeconomic environment, provided by Montana to the coalcompanies? How can Congress or anyone else quantify the protectiongiven the coal companies under Montana law by public agencies at
every level of government? The coal companies and the people em-
ployed by them enjoy the rights, privileges, prerogatives and protec-
tion afforded all Montanans under our laws, despite the reality that
these companies' enterprise imposes a particularly heavy burden on the
government and society. Can Congress seriously presume knowledge
to assert that the benefits given the coal industry by the State of Mon-
tana are not great enough to justify our present coal severance tax?
Once again, Mr. Chairman, reason dictates that Cono:ress cannot reduceMontana's coal severance tax without first concluding that the Mon-
tana Legislature overestimated the benefits given the coal industry by
the society and the government of the State: to reach that conclusion.
Congress must first try to quantify benefits that cannot be quantified.
I want to direct my closing comments, Mr. Chairman, to the ques-tion of an energy mobilizat;on board and the prospective relation-

ships between the Federal Government and the States in our efforts
to expand energy production in the West. Of special interest is the
present Federal attitude toward the rights and interests of Montanans
as they relate to the Bonneville Power Administration's planned 1,000-
kilovolt transmission line.
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With respect to the Energy Mobilization Board, let me emphasize
that I appreciate the motivation of those who have offered the pro-
posal. Every thinking American, I am certain, appreciates the need
for coordinated efforts by industry and all levels of government to-
ward expanding energy production. We must take care, however, that
our zeal to increase energy production does not compel us to jettison
certain fundamental principles of our American republican democ-
racy. Let us remember that such principles as State sovereignty have
contributed mightily to this Nation's preeminence, enabling a diverse
and pluralistic society to solve a vast array of problems without the
imposition of a stultifying central authority. Neither should we forget
that energy production is booming here in the West, that State regula-
tion has not dampened the prospect of vast expansion of coal mining,
oil and natural gas drilling, marketing of electricity, and synthetic
fuel development.
The question naturally emerges: Why do we need an Energy

Mobilization Board?
If the supporters of the proposal seek to reduce legitimate State

regulation of energy production, substituting weaker, more easily
negotiated Federal regulation that is less mindful of Western States'
interests, then, I must oppose the idea of an energy mobilization board.
If the hidden motive behind the proposal is to quicken the pace

of western energy production at the expense of State-imposed safe-
guards against social, economic, and environmental ruination, then,
I must oppose the idea of an energy mobilization board.
If the objective of the proposal's supporters is to deprive westerners

of the fees, deposits and taxes levied through legitimate State regu-
lation, thereby inflating the profits of energy producers, then, I must
oppose an energy mobilization board.
Mr. Chairman, I have alluded to the already rapid rate of energy

development in Montana. I would remind the Judiciary Committee
that this development now proceeds despite the regulations and taxes
imposed by the State of Montana. I have difficulty envisioning how an
energy mobilization board could significantly speed this energy de-
velopment. Less difficult to envison, however, is the possibility of an
energy mobilization board's overturning the requirements of Mon-
tana's Major Facilities Siting Act because of some misguided notion
over the effect of the Siting Act on rapid development. Still less
difficult to envision is an alliance between an energy mobilization
board and the energy industry against State governments, the effect
of which would be the federalization of various energy projects, and
the consequent exemption of these projects from State taxation and
control.
I am apprehensive, Mr. Chairman, over the possibility that an

energy mobilization board would merely exacerbate problems as we
Montanans already have with the Federal Government on energy
development issues, problems that arise from Federal insensitivity to
the interests and concerns of Montanans. Consider the Bonneville
Power Administration's plan to build the transmission line I men-
tioned earlier. Here we have a Federal agency. BPA has come to the
rescue of private consortiums that wish to market electricity from
Montana's Colstrip 3 and 4 to sell power in the Pacific Northwest.
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However, they need transmission lines across western Montana.
Naturally they want to avoid State legislation of siting as well as
State and local taxation. They are saved by the Bonneville Power
Administration, a Federal agency blessed with vast condemnation
powers in a self-proclaimed immunity from Montana State and local
taxes and siting act. In accordance with their agreement, BPA will
transmit and market electrical power for the consortium in the Pacific
Northwest saving the consortium countless millions in taxes and regu-
lation fees, but depriving Montanans of any compensation for the
privilege of having a 1,000-kilowatt transmission line- across their
mountains, their streams, their forests, their farms and their ranches.
Needless to say, Mr. Chairman, Montanans fear that the effect of an
energy mobilization board would merely be the institutionalization
of existing Federal-State problems writ large. We fear that an energy
mobilization board will be yet one more vehicle by which to impose
Federal resource policies upon westerners, policies born in corporate
boardrooms and bureaucratic offices, policies born in megacities which
are amply represented in Congress, policies born anywhere but in the
West.
Yet, we Montanans recognize the crisis confronting our Nation in

the areas of energy production and economic growth. We recognize the
need for urgent planning and coordinated action to facilitate economic
recovery. In this vein, let me suggest that Congress consider an alterna-
tive to an energy mobilization board having preemptive authority over
the States.
We need federally sponsored regional task forces comprised of State

Governors, legislators, citizens, and appropriate Federal agency repre-
sentatives to analyze national and regional imperatives in energy
production, and to establish agendas for State, Federal, and private
coordination toward meeting these imperatives. These task forces
should have permanent, federally supported staffs. The staff members
should be assigned to the representatives of the various member groups
from the respective States, accountable to their respective task force
members rather than to the Federal Government. The task forces
should meet regularly to examine alternatives by which to facilitate
appropriate energy development within their regions, coordinating
Federal, State, and private efforts toward timely approval and licens-
ure of proposed projects. Properly staffed and adequately outfitted
with research capabilities, these task forces could do much, in my view,
to promote the kind of energy mobilization we must have to bring
about national economic recovery. The most important service rendered
by such task forces would be to focus Federal. State, and private efforts
in a productive and nonpreemptive way, allowing industry. to com-
municate its priorities and concerns within a single setting in which
all regulating entities are represented. Through their involvement with
the task forces, State governments and regulatory agencies would
receive an education from a regional and national perspective, allow-
ing them to formulate State policies which complement rather than
impede Federal actions to stimulate energy production.
Mr. Chairman, I sincerely hope that Congress will consider and

expand upon this alternative to a preemptive extension of Federal
authority over the States.
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•

Thank you.
Senator BAucus. Thank you very much, Mike. That is a very com-

prehensive and, I think, excellent statement.
In particular, I like the way you listed the areas where Montana

has dedicated proceeds of its severance tax. It shows that we have
taken a very deliberate, a very studied, a very thoughtful way to
allocate the proceeds of the severance tax. That's certainly very helpful.
Second, it's very helpful the way you listed the taxes that other

States impose on their own consumers in various ways. The more, we
can show other States that they, in fact, are imposing greater burdens
on their own constituents than is the effect of our severance tax, the
more likely we will be successful in preventing a cap from becoming
enacted.
One of the questions that I continually hear when I talk to pro-

ponents of bills to cap severance taxes is, well, sure. Max, I understand
that Montana has a severance tax. It has to pay for some of the costs
and dislocation of coal development, but my gosh, not only is it at 30
percent, but half of that 30 percent is not used to pay costs. It's going to
a trust fund. You know, it's going off to be spent in the future, it has
nothing to do with the costs. What's your answer to that?

Attorney General GREELY. Well, I suppose there could be several
answers. But I think the most important is that clearly Montana has
seen the devastation that energy production can create in other States,
and we always use Appalachia as an example, and I think it's a good
one.

Recently in Montana we had the Anaconda Co., which was taken
over by Arco, withdraw a lot of its potential business in the State of
Montana, particularly in two communities. We have people out of
work, we have a plant that's sitting there essentially idle. These are
things and costs that have occurred long after Anaconda first came to
Montana. Something that wasn't anticipated at the time the develop-
ment first took place. Many costs associated with coal production, espe-
cially strip mining, cannot necessarily be predicted. We don't know
what's going to happen 10 years down the road, 20 years down the
road. We don't know how extensive the development is going to be. We
don't know what is going to happen when all the coal is gone. We don't
know what effect it's going to have on the agricultural communities
in which strip mining takes place. I think the idea of a trust fund is a
good one because the people of Montana feel that the coal iii Montana
belongs to all the citizens of Montana, both past and future, and that
they are entitled to receive the benefits from it. But the most important
thing is that we are not trying to take this money, rely upon it, maybe
even have to raise the taxes even higher because we become so depend-
ent on it, but to put it away for future needs, particularly with regard
to the needs that may occur in the affected areas.
As I suggested in my testimony, as we have suggested in court argu-

ments, there is really no way to quantify the costs that the development
of coal production, the coal energy in the State of Montana, of what
the future costs will be. Because we don't know down the road what
might happen, and I think it's important that we plan for the future
and that we have set aside some of that money to take care of those
problems that may occur.
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Senator BAUCITS. I agree with that. The problem I have is convincing
others of the potential future costs that might occur. I often refer to
aquifer damage. Strip mining the coal damages the aquifer and we
don't know what the costs of that are going to be today. Sometime
those costs surface, 5, 10, 15, or 30 years down the road.
In addition, I'm wondering whether we should have to establish

100-percent correlation between the tax and costs. It seems to me that
the question is really whether and to what degree Congress can limit
a State's power to tax its own resources. Alaska has a tax on oil and
gas. They are using the revenue for many things. There are some costs
associated with oil and gas development, but certainly fewer costs
than are associated with coal development. As a matter of constitu-
tional law, it would seem to me that we have a very good argument that
our tax, even to the degree it may or may not be related to coal
development costs, should be upheld until it can be shown to signifi-
cantly damage interstate commerce. It seems to me that the commerce
argument doesn't have any validity here. Montana is not impeding
interstate commerce. You have already demonstrated in your testimony
how much our development has increased since we enacted the coal sev-
erance tax. If anything, we are enhancing commerce, not impeding it.
When you analyze the constitutional issues here, Mike, to what

degree do you see merit in the point I'm making here that we, as a
State, have a right to impose taxes that we want and constitutional
efforts to limit our taxes really strike at the sovereignty of a State.
Furthermore, Congress shoula meet a very high burden of proof
before it can limit a State's taxes apart from whether there is a cor-
relation of the costs.
To what degree do you think, as a constitutional matter, that is a

valid argument?
Attorney General GREELY. Well, the problem is that you, as an

attorney, are very much aware that there is a legal argument that's
called the benefits burden argument. The trouble from the benefits
burden argument is that to a layperson it means something that you
could put your finger on. In other words, a dollar-for-dollar relation-
ship. What it essentially means is that a State has only the right to
tax an industry or enforce a tax to the relation to the benefits that the
State provides for that particular industry. The problem is that the
opponents of the coal severance tax have tried to do this in a quantifi-
able manner. They have tried to say that for every $3 of tax that we
take from the coal companies we have to provide $3 worth of services.
To a layman or to somebody back in Congress, you are trying to ex-
plain things so if you can't make some kind of a general relationship
between $3 and $3—$3 of tax for $3 of benefits the State provides—
then, they have difficulty understanding how we can tax at the rate
we do.
The problem with the benefits burden argument is that when you

are dealing, especially. with the production of coal, you are not deal-
ing with quantifiable figures. You cannot say that so much tax is
needed to do so many things. We know what the costs of local govern-
ments are we can quantify thoQe. Rut we can't always quantify the
social economic cost to the people in the communities when the coal
company leaves or when they first come in and they have to build new
schools right away.
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So, there doesn't necessarily have to be a direct relationship between
the dollar of tax for each dollar of benefit that the State provides, and
I think that this is the argument that somehow you have to get across
to your fellow Congressmen, if it's at all possible. Because the coal
companies benefit just by being in Montana because Montana has a
structured governmental society by which they can live and which they
can compete in their various industries, and this is a great benefit that
has no dollar value that we can assign to it. But it's definitely a bene-
fit that the coal companies receive, just like many other benefits that
are hard to quantify and that's the difficulty.
I think basically we have tried to indicate that the benefits burden

argument is not the type of court argument or the type of argument
before Congress that is fairly used. That we should not be in a position
of having to show that every tax dollar we use or every tax dollar we
assess goes directly into the back into the coal development problems.
Because for one thing there are things that you cannot quantify and
it's a difficult argument, I guess, to promote because people expect
you to be able to say for each dollar of tax you are going to have that
dollar of services. But it just doesn't work that way.

Senator BAUCUS. Another argument I hear is well, gee, that's Fed-
eral coal. Kansans and Texans say that's their coal and that Mon-
tana doesn't have a right to put a tax on their coal.

Attorney General GREELY. Well, I guess there are two answers to
that: One is, of course, that the Western States, and this is why we
are having a problem today, the Western States came into the Union
under a little different circumstances than some of the other States
did. When we did come into the Union, many of the Western States
came in with a lot of Federal land that is retained by the Federal Gov-
ernment, and that was basically really a fact of history as history
developed. Some of the States like Nevada and Idaho have over 75
percent of their land owned by the Federal Government. Montana is
in a much better situation. We only have 28 percent of our land. But
how much Federal land is there in any of the Eastern States? There
is none to speak of. In fact, I think of all the original colonies, I don't
think there is any Federal land unless there has been some parks or
something like that has been developed.
The second issue is that it's no more 
Senator BAUCUS. Well, the first point you are making, is that it is

an unfair argument. When Montana became a State, one of the condi-
tions of becoming a State entering statehood is that the Federal Gov-
ernment retain a certain percentage of the land, and also retain min-
eral rights to a lot of the land.
Attorney General GREELY. And just like you don't have to be an

attorney to know that if the Federal Government or the State govern-
ment, for that matter, wants to sell the rights to mining coal or leas-
ing oil, drilling for oil, that you are entitled to do that. And once the
government makes a contract with a private industry, that coal or
that oil becomes the property of the private industry. They have it as
a matter of right and title from the time it's severed from the ground
and becomes the private indust ry's, and what they do with that coal or
what they do with that oil is entirely up to them, and it's no more
belonging to the people that sold it originally. Because the procedures
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the Federal Government has a right to sell the coal at whatever costs
they want or whatever cost they can negotiate. Once they have done
that, then, the people of the United States have been benefited by
that, and that money goes for whatever purposes the Federal Govern-
ment sees fit, and the coal no longer belongs to them.
So, at the time that the coal was severed, it's actually the property

of the coal company, and we are really taxing private people. We are
not putting a tax on the coal that belongs to the Federal Government.
We are putting the tax on the coal that belongs to the company, and
it's the companies we tax, and not the Federal Government.
Senator BAUCIIS. So you are saying that certainly Montana's efforts

to tax its coal is constitutional, and I agree with that.
But second as a constitutional matter, it would be unconstitutional

for Congress to enact the Bumpers bill setting a 121/2 percent cap on
the States' coal severance taxes. You do believe that the Bumper's
bill is unconstitutional; is that right?

Attorney General GREELY. Well, I don't think you could ask that
question categorically and say that an attempt by Congress to limit
the coal tax is unconstitutional. I'm afraid.
Senator BATICUS. I'm saying I think it is.
Attorney General GREELY. I would like to believe that that's the

case. I think it's something that has to be decided. I can say this: It
certainly is unprecedented. It's never been done before by Congress.
I think it's the type of thing that if Congress would allow itself to do
that for coal, then, there will be oil and gas that will be next, and any
other energy resource. I think any limitations on States' taxation
is contrary to all our historical precedents. I think that you learn in
grade school, you learn that the power to tax is the power to destroy,
and the power not to tax is the power of being completely helpless.
If the State is not allowed to have a free taxing system, then, we be-
come dependent on the Federal Government.

Senator BAucus. I think that's the point. Even though the Con-
stitution provides that Congress can pass laws affecting interstate
commerce, and arguably a cap on the States' coal severance tax does
at the very least affect interstate commerce that there is a constitu-
tional principle deeply imbued in the 10th amendment which reserves
certain powers to the States. Second. the point you are making. is
that the power to tax is the power to destroy. The power of Congress
to limit State taxes is the power to destroy States. Once you establish
the pernicious precedent that Congress can limit States' taxes, re-
source taxes, income taxes, severance taxes, whatever they may be.
then, you are very significantly limiting the ability of that State to
function and to operate.
There is another point here as a matter of public policy, and that

is that the more that Congress limits the States' ability to tax, the
more those States are going to go to the Federal Government for a
handout. Because we have got to reclaim the land, we have to pay
for all the costs that you very well documented. And if we, in the
State, can't pay for those costs, we are going to have to look elsewhere,
and the usual direction is Uncle Sam. I think Congressmen certainly
should be, as a matter of public policy, aware of that argument be-
cause we are trying to balance the budget. I'm sure most New Yorkers
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and Texans and Kansans and Minnesotans would much rather Mon-
tana pay for dislocations than for the Federal treasury to be further
o_ut of balance. Congress would have a greater budget deficit if the
Federal Government were paying for these costs.
Do you know whether the Federalist Papers are helpful in this

regard? The more we can show to the conservatives that the Federalist
Papers say that this kind of tax limitation does not make good sense,
the more arrows we have in our quiver. Are the articles in the Fed-
eralist Papers that deal with taxation helpful here?

Attorney General GREELY. Well, I'll answer your question in a
minute. But I want to make clear for the record I was a little un-
equivocal on your question of the constitutionality of the tax. I can say
this for the record, and you can take this back to your fellow members
of the Judiciary Committee. While I won't sit here today and say
that Congress enactment of a 121/2-percent limitation on a State sev-

• erance coal tax is unconstitutional, I will say that the attorney gen-
eral of Wyoming believes that it is.
I will also say that if such a tax were ever, such a limitation was

ever passed by Congress, you could be certain that we will go to court
and find out whether or not it is unconstitutional, and we will make
an effort to show that it is. Because I think there are some arguments
that would indicate because of the unprecedented nature of it the
question whether Congress can limit the States' power to tax is not
a cut and dried question. So, it's one that is certainly going to have
to be litigated, if such legislation were ever passed, and certainly we
will do everything we can to see that it's brought to court.
Senator BAITCI7S. Is the Usery case helpful in our efforts to argue

that such a limitation is unconstitutional? That's the case where the
Federal Government said that States had to pay certain minimum
wage rates to their employees. That was held as an unconstitutional
Federal intrusion into the State's right to determine its own policy.

Attorney General GREELY. Well, I'm not sure, because we have been
so busy just doing the research with our court case that the issue of
constitutionality of the legislation obviously hasn't come to blows at
this point in time. I haven't had an opportunity to look into the ques-
tion in great depth. But I think that your question about the Federal-
ist Papers lends itself to the answer to the question, and that is that
we have a theory of a federal system of government that really talks
about and originally started as 13, and now 15 independent States
that have a lot of autonomy and that they have their own self-govern-
ment powers, and within reason the self-government powers are nec-

• essary to make each State an equal within the Federal Union. And
that there has to be a balance of this power between the Federal Gov-
ernment and the States, and that if the Federal Government were to
infringe on such an important aspect of State sovereignty as their
ability to tax, which is their ability to carry out their government,
then, you are getting very closely to a situation in which the States
would no longer be able to act on their own accord because they
wouldn't have the power of government. They wouldn't have the
ability to raise the money to function. I think you are treading very
dangerously when you limit States' power, traditional State powers
and I think the tax is traditionally a State power, the ability to tax.
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The only time it's been challenged is when the State challenged the
State's power, which is appropriate, I think, and has been held so by
the court. So, you are dealing with what we consider to be a federal
system of government. But you cannot completely emasculate the
States and not allow them to maintain the strength of their govern-
ment, and tax is probably the first area you would look if you were
trying to do that.
Senator BAUCITS. You know, it would be helpful if you could, Mike,

provide for the record, and we will keep the hearing record open for
10 days, all the evidence you can, particular material that show the
costs that we incur in our State that are caused by coal development.
The more we can establish all the costs and the future potential costs
the better able we are going to not only withstand efforts to cap our
tax in the Congress but also efforts to negate our tax in the courts.
Turning to the proposed Energy Mobilization Board. It's my view,

that the Supreme Court would hold an EMB to be constitutional.
Do you share that concern?
Attorney General GREELY. Well, unfortunately the greatest danger

that I see in the EMB is the ability to supersede or essentially strike
down State laws. The current situation that we have is that any time
Congress wishes to pass a law that directly conflicts with State law,
that we have the supremacy clause of the constitution which requires
that the Federal law to prevail. With that as being the greatest clan-
ger of an EMB, I would say that if the legislation is properly drafted
that Congress would have the power to essentially circumvent State
laws.

It would depend somewhat on how closely related the EMB legis-
lation was to the State laws. In other words, you can't do it by im-
plication. There would have to be a direct statement, which there has
been in the proposed Energy Mobilization Board that State laws could
be superseded in order to speed up the energy development.
Senator BAUM& So, you do share that concern?
Attorney General GREELY. I'm afraid that it would be probably

constitutional, even though it is unworkable apparently. One of the
things about the EMB that bothers me the most from the standpoint
of trying to seek redress in courts is the fact that the legislation calls
for the Federal courts in Washington, D.C. to be the site for any leg-
islation that is filed in relation to EMB problems. I think that's quite
unfair to the States for several reasons, not the least of which is just
the cost of having to litigate something by going back to Washington,
D.C. and spending a good deal of time back there in a special court set
up just for this purpose.
It seems to me there is no reason to disassociate ourselves from our

court system and a logical place for a court suit would be in the State
of Montana. If it was the case of the EMB with the problem it would
be in the Federal courts of the State of Montana is where the process
should probably properly be litigated. So, that is one development that
really concerns me. It's fairly minor, I guess, in the impact of the entire
EMB legislation, but it does concern me tremendously and it seems to
me that could be something that would he helpful to change.
Senator BAUCITS. Well, I agree with you. I think the EMB is un-

workable. I think it's an outrageous interference and it's shortsighted
and poorly conceived.
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But what has happened to the 10th amendment? Does it mean any-
thing in energy development issues? It seems to me that as a practical
matter the 10th amendment doesn't have much meaning in this area.
Any ideas how we can breathe more life back into the original intent of
the 10th amendment in this area?

Attorney General GREELY. I don't know where we are going. I have
tried to talk about it and my testimony about the national energy
policy, and I guess the problem really arises as to how far the Federal
Government wants to go in controlling the various aspects of our lives.
Now, energy development is very important for the country as a

whole, but we consume energy in Montana just as much as they do
someplace else. I don't have any problems with the Federal Govern-
ment or the President in his administration in developing economic
policies or energy policies. But it seems to me that the Federal Govern-
ment should be very careful about preempting everything else in the
field. Because as I said in my testimony, that the effect of a national
energy policy that doesn't respect the rights of individual States, both
energy-producing and energy-consuming States, is one that we are in
a situation where the Federal Government is running roughshod over
the States. I think it has to be pretty important. I think in foreign
policy rightfully so the Federal Government should be supreme. But
when it comes to national policies, I don't think that we should develop
something that's going to unduly interfere with one set of States or one
region of the country with another region of the country, and that's
what I see the suggestion that the Federal Government has a national
energy policy, that it really means to us out here it means exploitation
of Montana at the expense of our States rights.

Senator BAUCIIS. It seems to me that probably the answer lies in the
words of Thomas Jefferson. The more States take measures to protect
themselves and responsibly address issues the more the 10th amend-
ment is going to have meaning.
Attorney General GREELY. True.
Senator BAUCITS. The more States set up reasonable procedures and

measures to husband their resources, the more unlikely it is that Con-
gress will step in and try to impose Federal dominance in that particu-
lar area; and second, even if Congress does attempt it, it will be more
likely that the Supreme Court will find the 10th amendment means
something.
If the States are active, if the States are progressive and farsighted

and imaginative the more unlikely it is that Congress will act.
And that goes to another set of questions. Ted Doney talked a little

bit about efforts in the legislature to set up a one-stop permitting pro-
cedure in the Siting Act. I just wonder whether you support that ap-
proach and whether you could explain why that approach would or
would not be in our best interests to resolve these kinds of questions.
Attorney General GREELY. No; frankly I disagree with the one-stop

permit aspect. Because I believe in the StItte of Montana that, and I
think the industry had said this, industry in general has learned to
comply with the various regulations that we have set up. They know
where to go to get their permits and they can do it in a reasonable and
timely fashion. I don't believe that the current system we have for the
Siting Act or for a strip-mining act that the necessity of getting per-
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mits for these particular, these two in particular, that we would neces-
sarily need a one-stop shot. There are several agencies in the State of
Montana that are involved in the permitting process, and most of the,
and each has a very important function to serve. I feel that the indus-
tries have learned to date and have said that they have learned to date
how to go through the process, and I don't really think—I think it's
somewhat of the wool over the eyes to say that just by going to more
than one agency for a permit that this somehow slows un the process.
It could, and maybe it does in other States, but I don't think it does in
Montana.
Senator BAUCTITS. Well, if we had a one-stop procedure in Montana,,

couldn't applicants adjust to that quickly. We then would have a pro-
cedure that's even more efficient or expeditious than the system they
are used to? Arguably one could get used to a thousand agencies.
I'm just wondering whether industry couldn't adjust to a one-stop
procedure. I'm just looking for ways to show that we are handling
the problem out here in Montana so that we can tell Congress to keep
their hands off.
Attorney General GREELY. Well, here we are handling the problem

in Montana, Max, and I think you know that very well. Our Montana
Strip Mining Act was used as one of the acts that was used very heav-
ily relied upon by the Federal Government when they passed their
Strip Mining Act. We were first. We had the act passed and in fact
when the Federal act was passed, when we had to comply with the
Federal regulations we had very few changes to make. Because our
'act was the one that was used, and I think the point is well taken.
Now, unfortunately I think Congress sees the problems of the States,

the States rights. In fact recently in presidential campaign rhetoric the
words States rights came up and everybody reacted to it as States rights
meaning discrimination and because of the experience with discrimina-
tion back in the 1960's in which States were discriminated against
various people because of race, color, or sex, and the Federal Govern-
ment felt compelled to step in and handle the problems, and it was a
States right issue and that is correct, it was. But the States happened to
be wrong and they should have been corrected.
But in this area of energy development and in strip mining and in

licensing and permitting of the operation of energy development in the,
State of Montana, I think we have a right in Montana to control de-
velopment. I think our legislature has done an outstanding job and
'that the system that we have in Montana at the present time is not
that counterproductive. We are having development. Yes; it's gradual.
Yes; it's slow. But I think it's very necessary and you and I know we
could walk down the streets of the small towns of Montana and people
should know us by name. We talk to them on a first-name basis. Now,
you go back to the Federal Government and it's very difficult to get any-
place back there, and I believe one-stop shopping at the Federal Gov-
ernment, I wish I could go back to the Department of Justice and get
one thing done. but that can't be done. But in Montana it can because
we know everybody on a first-name basis. It's not that difficult for in-
dustry to know that there are 19 departments in State government and
maybe 4 of those departments have something to do with nermittinff for
energ,y development, and we pride ourselves in Montana on the ability

ft
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to know people in State government. We pride ourselves on the ability
to get things done, and we have to continually improve ourselves at all
times. We don't have the bureaucracy. I think you are aware of that,
you are in the Montana Legislature. We don't have the bureaucracy in
the legislature that we have in the Federal Government. So, when the
Congress people think about problems of one-stop shopping, they ought
to quit thinking about the Federal Government. They ought to come out
here to Montana and see how relatively easy it is to know which agen-
cies are involved in the permitting process, to know the individuals who
are responsible for those permits, and to know that they can go to those
agencies and get something accomplished in a relatively short period
of time.
I feel that this can be done in Montana at the present time and that

we don't need a one-stop permitting agency in Montana, That would
facilitate things possibly. At least it would enable industry to go to
one location. But they would still have to take the application and
go to each agency that has the responsibility in the permitting process
to follow through with their EIS's or whatever else it is that they have
to do. But it has been relatively simple in Montana. I think industry
on a whole has stated publicly that it hasn't been a problem as far as
knowing where to go and getting the job done. Now, sometimes they
have complained about the length of time and I think that, of course,
has to do with the staff available to handle the development as it
progresses and the more industrial development we have and the ra-
pidity it comes with the longer it's going to take for our State to adjust
by getting more people on staff to take care of the permitting prob-
lems. But basically I think the transition in Montana has been slow
and we have been able to handle it.
Senator BAUCUS. I think that's right. Some of the earlier delay is

due to the novelty of the regulations and the procedures. Once you go
through something one or two times, the third or fourth time is gen-
erally quicker.
I want to thank you very much for your testimony, Mike. It's been

very helpful. I worry that this is going to be a question we are going
to be faced with for quite some time. The more all of us in the State
can put our heads together and come up with ways to address it, the
more likely we will be successful.
I'm very worried about EMB's limits on severance taxes and con-

gressional efforts of that kind. Because those people in other parts
of the country want our coal. They want our resources and, frankly,
they don't care that much about how they go about getting it. They
just want it and so we have a major effort before us.

Attorney General GREELY. Well, Senator, I want to thank you on
behalf of the State of Montana because I know of your efforts in all
these areas that you are a very strong advocate for the State of Mon-
tana, and that we have to have more people like yourself, particularly
in view of the fact that you have managed to cooperate with your fel-
low Senators not only in the West, but in other areas of the country,
and this is the only way we are going to be able to make our point
clear. I know we are going to have to be into Congress next year on the
same sort of legislation and it's helpful to know that you are back there.
You have always cooperated with our office, you have always let us
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know when the bills have been introduced and what times the hearings
are set for. I thank you very much, especially we are grateful that you
are here during the recess so you can get this information from Mon-
tana to take back so we won't have to make as many trips back there.
You will be able to have some record as the next bill comes up.
Senator BAUCUS. Thank you. We are going to recess the hearing at

this point to 1 :45. We have five witnesses this afternoon. I would like
to ask the witnesses not to be repetitive. It's easily asked and I know
it's sometimes hard. I would like the afternoon witnesses to focus on
some of the constitutional questions and on ways that we in the Con-
gress can lay the foundation to make sure that when the decisions
are made down the road that we have all our ducks in line and we
are more likely to prevail.
So, thank you very much, and we will recess until 1 :45.
[Whereupon, the hearing adjourned at 12 o'clock to reconvene

at 2 p.m.]
AFTERNOON SESSION

Senator BAUCITS. The committee will come to order.
The next witness will be Mr. Roger Tippy of Helena.

STATEMENT OF ROGER TIPPY, ATTORNEY

Mr. TIPFY. Thank you, Senator. I have a short written statement
which I will read through quickly, perhaps summarizing here and
there. If I may also extemporize at a couple of points that I have
already warned the reporter on.
Mr. Chairman, for the record, my name is Roger Tippy, an attor-

ney presently in private practice in Helena, Mont. By way of back-
ground, I was employed by the Montana Legislative Council as staff
attorney from 1973 to 1977 and participated actively in the drafting
of the Montana coal-tax legislation in 1975 and in the research in
1974 which preceded it. I then staffed the legislature's Coal Tax Over-
sight Committee for 2 years and after opening my own practice was
retained by the coal board as counsel in 1978. While none of my pres-
ent clients are involved in the coal industry or in the expenditure of
coal taxes, my past involvement has been sufficient to keep me inter-
ested in these issues.
Today I will comment somewhat obliquely on the topic: What are

the dangers of a Federal policy which strikes at the heart of a State's
ability to provide adequate government services to present and fu-
ture generations. The danger such policies would pose to our vertical
checks and balances is obvious. I submit that more subtle dangers are
posed by the continuation of the debate over Federal limitations;
whether that debate is had in Congress or in the Supreme Court.
Within the American political system, the States are the social

laboratories where political experiments are tried. Universal suffrage,
graduated income tax, prohibition, environmental protection, these
and many other ideas were tried in the States before moving on to
the national stage.
Now, every laboratory in which scientists are experimenting shares

some common features. The experimenters will be tinkering with,
fiddling, and adjusting the object of the experiment. In natural science,
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the purpose of all this fiddling and tinkering is often to isolate the
variable factors or the constant factors. In political science one fiddles
and tinkers in order to fine tune the object to the greatest satisfaction
of the largest number of interests.
However, when the experiment is attacked from outside, the scien-

tists are apt to leave off tinkering and keep the experiment just as it is.
A siege mentality sets in, which dictates that the experiment be de-
fended in detail exactly as it is constituted then. Any thought from
within the lab of a bit more tinkering is hushed quickly: Loose lips
sink ships.
For example, I read last summer that some of the Montana officials

who had been critical of the coal board's impact assistance policies
were castigated by other State officials. Why? Because the in-State
criticisms of the coal board had been quoted by proponents of the
Sharp bill at the House Interstate Commerce Committee hearings.
Now, I happen to hold the opinion that the coal board's impact as-

sistant statute is one of those that could certainly benefit from some
fiddling and tinkering. One of its deficiencies is that the board's au-
thority to transfer funds to other State agencies for public services in
the impacted area is limited to 5 percent of available funds. A good
case could be made for transferring a third, maybe a half of the impact
assistance funds generated next bienium over to the Department of
Highways.
The 1975 coal tax legislation allocated a slice of the next 4 years' coal

taxes to the Department of Highways, and when that allocation ended
in 1979, the sum of $15,117,191 had accumulated for the upgrading or
reconstruction of 11 different primary and secondary routes near the
coal mines. The expectation that this amount would fund all 11 routes
was based upon the hope of matching each State dollar with 3 Federal
dollars from the U.S. Department of Transportation.
While the past 5 years have made it abundantly clear that no such

matching moneys will be coming out of the DOT, and I would ad lib
a little bit more in support of that. The highway reconstruction proj-
ect was the brainchild, as it were, of State Senator Manning from
Hysham. Dave Manning had given very geneously of his time and en-
ergy to go back to Washington a number of times and testify, at least
on one occasion when I accompanied him, to the Senate Public Works
Committee in 1976 explaining what these 301 miles of identified roads
that go up to the various coal mines and the towns which house their
workers, what sort of highway work was needed to bring those gen-
erally dirt or gravel or lightly-paved roads up to the heavier standards
that an industrialized region requires. The Department of Transpor-
tation, the funding subcommittee has been unable to see any reason
for loosening up access to the Federal highway trust fund to assist
the State or Montana on the usual 3 to 1 basis in building these roads.
They have acted like it's all our problem. So, this summer the State
Department of Highways has looked the inevitable in the eye and
said OK, we will do what we can with 100 percent State money, and
you know what the 15 hundred million, et cetera, will be sufficient to
do with no Federal matching? One of those 11 routes. It will build
about 30 miles of the Forsyth to Colstrip highway, one of those most
heavily traveled. It will separate some of the grade crossings which
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are held up by the long coal trains now. It will deepen the pavement,
widen the road, and then it will all be done. The other 90 percent of
the highway network in that region will not be funded at all. The
State coal tax money will be gone, the other 10 routes will have to
wait for the normal pace of primary and secondary matching, and
maybe rebuilt on that basis in a half a century or so. Yet, several of
those routes, like the Busby-Decker Road in Big Horn County or the
Sarpy Creek Road in Treasure County should be rebuilt now on the
basis of present traffic loads. The additional mines that Attorney Gen-
eral Greeley mentioned this morning will bring heavier traffic roads
on many of the 11 other routes.

It galls me to hear proponents of the congressional limitation bills
argue that we must have dealt with all the impact in southeast Mon-
tana because some of the coal board's grant decisions have been criti-
cized in Helena. As the highway example shows, there are various
types of impacts which the coal board is not set up to deal with, and
yet which are sitting right out there today. If we felt free to run an
unhindered political experiment, the next session of the legislature in
Helena would evaluate local government needs through the coal board
versus highway user needs through the Department of Highways, and
appropriate funds accordingly. However, if that siege mentality si-
lences any real debate on the coal board's need for its maximum possi-
ble allocation, this sort of possible quite useful tinkering with our ex-
periment will not be done.
Another part of the experiment which should be subject to tinker-

ing is this matter of trust funds. For reasons never clearly articulated
in the State capital, the legislature left its statutory education fund
from coal taxes intact after the people voted in the constitutional trust
fund in 1976. Today, 50 cents of every coal tax dollar is invested in
the constitutional trust fund, and another 9 and three-fourths cents is
invested in the educational trust fund whose interest benefits the pub-
lic school foundation program and the university system. While there is
apt to be some degree of debate in the State legislature on whether two
trust funds are justified and whether the university system is entitled
to the highest priority on the interest income from the constitutional
trust fund, we really should clear the air on the relationship of these
two, and J fear that as long as we are guarding the fortress we may
not be able to have that sort of debate in Helena.
To extemporize a little bit more. Senator, on the role of our trust

fund and perhaps its origins so you can explain it to the Senator from
Arkansas better. I would guess its creators were two longtime observ-
ers of the Montana scene from -lust south of here in Ravalli County,
Professor Toole and the late Miles Romney who was serving in the
State Senate at the time the coal tax came through. Professor Toole
on any number of occasions has reminded policymakers of the boom
or bust cycles we have experienced in the past. The buildup and de-
cline of the cattle industry, the honyockers. the underground mining
in Butte and the inevitable contractions that have followed each of
these boom 'periods and the way we have just. ended up holding an
empty bag. He reminds us that impact is not only something experi-
enced on the front end as the tide is building up to develop some-
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thing. But even more severely on the back end as the tide washes out.
If we need a vital current example, we need only go to Anaconda or
Black Eagle to see the backhand of impact. I wish the New York
Times, the TV networks would do a joint feature on Anaconda and
Forsyth to see one town in Montana waxed while the other is waned,
and to remind their viewers or readers that Forsyth, Hardin, those
towns, will get their pink slip from industry in some future years
the way Anaconda and Black Eagle got theirs in the past month.
When that happens, the tax on the current production of coal that
the Board would be able to spend to deal with front-end impact will
not be available. You will have only the trust fund to pick up the
back end.

Finally, on the input side, we could even tinker with the sacrosanct
30 percent if we weren't under siege. I have long been somewhat sur-
prised at those interests who favor exporting the coal rather than the

• electricity, those who say load-center generation is better than mine-
mouth generation, have not urged a tax incentive to bolster the regu-
latory disincentives, at least what powerplant builders would see it
as powerplant disincentives, now on the book. Suppose the State of
Montana said to a Midwestern utility, we'll only tax your coal 28
percent if you put it all on the train and burn it back there, but the
tax stays at 30 percent if you burn it here. How such a change in the
law would (1) change the siting economics more in favor of load-
center generation, (2) undercut much of the opposition's argument
that our tax uniquely burdens interstate commerce, and (3) tie the
highest tax rate to the type of operation which causes the most local
impact. However, any legislator putting in a bill like this in Helena
next January would probably be put in the stocks for offering aid
and comfort to the enemy.
In conclusion, I submit that if the State of Montana were left alone

with its coal tax experiment, if we could freely debate its details
among ourselves without fear of how we might be quoted out of con-
text in some brief or committee testimony back in Washington, the
coal tax would evolve into a political institution with a broad con-
sensus of support both within and without the State. As long as the
siege continues, the evolution will be inhibited. We must hope the
siege will be ,lifted soon so that we can get back to the tasks at hand.
Senator Baucus, thank you for giving me the opportunity to ex-

• press my views today.
Senator BAurcus. Thank you very much, Roger. I particularly ap-

preciate your remarks about the need for a trust fund to pay for the
back-end costs when development reaches the bust end of its cycle.

• I think it's a point that needs to be made more strongly when we
talk about the trust fund. It's a valid point and certainly Arco in
Butte-Anaconda and Great Falls is a very good example.
I asked the Attorney General if during the next 10 days he could,

for the record, provide arguments and documentation of the costs of
development. I would ask you if you could, for the record, expand
your statement with respect to back-end costs. How can we best
evaluate the problems that the communities have to face and the costs
that the communities and States incur when an industry leaves, par-
ticularly when it leaves quickly?
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We could take some cues from Anaconda. The cost in Anaconda
is going to be astounding: the costs of retraining workers, relocation
costs, and the costs of incentives to bring new industry in, employ-
ment compensation costs, trade adjustment assistance costs, medicare,
medicaid. These are just a partial list of the costs.
Mr. TIPPY. The property tax base for Anaconda-Deer Lodge.
Senator BAUCUS. There are countless examples of the costs that

communities must face when the development reaches its end. If you
can help us identify these costs, it would be very helpful. Beyond
that, it's an excellent statement. I really appreciate it.
I also appreciated your point at the end about taxes on power. That's

an argument we can use and develop much more fully in order to make
our point. It's an excellent point and one that has not been raised
very often. I want to thank you for raising it here.
Mr. TIPPY. Senator, can I ask if you have anything in the record

on what the total cost of the highways in the three-county region
would be if they are entirely funded as State projects? If not, I will
ask the Department of Highways to submit that information to you.
Senator BAUCUS. If you could, I would appreciate that.
Thanks, Roger; thanks very much.
Our next witness will be Marjorie Harper, who is president of the

Clark Fork Basin Protective Association. I appreciate your time,Margie. If you have a statement you want to read, fine. If you wantto summarize it, fine.
Mrs. HARPER. I will just read it.
Senator BAUCUS. Fine.

STATEMENT OF MARJORIE HARPER, PRESIDENT, CLARK FORK
BASIN PROTECTIVE ASSOCIATION

Mrs. HARPER. My name is Marjorie Harper. I'm a housewife and I
reside at 3000 Marshall Canyon Road in Missoula. I am presentingtestimony today on behalf of the Clark Fork Basin ProtectiveAssociation.
We'd like to thank you, Senator Baucus, for taking the initiativein scheduling these hearings. We believe that the issues raised areof vital importance to our future. We appreciate this opportunity tohave input into the federal machine.
Perhaps it would be helpful if I explained why our citizens' groupswas organized in the first place. We have been attempting to gainsome measure of control over the Bonneville Power Administrationin its efforts to site twin 500-kilovolt transmission lines across ourhomes, neighborhoods, streams, and pastures. The BPA is acting asa classically renegade federal agency. It claims it is exempt fromthe payment of taxes. It also claims that it is exempt from Montana'slaws that regulate the siting of such projects, the Major FacilitiesSiting Act. The BPA is a federal agency that is accountable to noone but itself, and therein lies our problem.
My testimony will emphasize our fears of the effects of an EnergyMobilization Board and Congressional attempts to limit taxing au-thority based on our experiences with the aforementioned BPA.First, to the severance tax. Any Montanan intuitively knows andvalues the wisdom of our coal severance tax. It is a monument to our
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farsighted efforts to avoid the rip, profit, and run practices of the
past, and the unfortunate present. What is not as well known is the
constitutional crisis that attempts to limit State taxing authority at
present.
The attempts by large utility interests, acting under the guise of

consumerism, are nothing more than a frontal assult on our Nation's
Constitution. All of the States, not just the targeted States of Mon-
tana, Wyoming, and North Dakota, must resist and prevail against
this infringement of their sovereign powers. The power of the States
to levy taxes must not be infringed upon.
Next we must focus on the wholly misguided efforts of Congress

to establish an Energy Mobilization Board. The EMB, both in its
inherent philosophy and in its proposed execution, runs straight
against the grain of our democracy. The very idea of creating a
board with the power to waive laws, whether they are Federal, State,
or local laws, is repugnant to what this country stands for. If the
law is unclear, rewrite it. Don't hack the laws to bits with the meat
cleaver of federalism and some misguided sense of national urgency.

Ironically, the very redtape that an EMB seeks to cut through
appears to be the redtape of the U.S. Constitution. Why not cut the
redtape of due process, the redtape of access to the courts, the red-
tape of life, liberty, and the pursuit of happiness, and finally, the
redtape of the Montana State Constitution which in article 9, section
2 guarantees a clean and healthful environment to all Montanans?
Why not? Because to do so would be to sacrifice the ideals and prac-

tical experiences of the American process. No sacrifice is worth that
cost.
Now, to the practical problems that we have experienced in dealing

with the self-annointed, "fast track" Bonneville Power Administra-
tion. Dealing with the BPA, which is a self-contained Federal agency,
is very frustrating for private citizens. The BPA repeatedly sends
people to talk to us who have no decisionmaking authority. They are
basically arrogant and patronizing. One example of this recently oc-
curred on a large range on the outskirts of town. The owners discovered
that a hole had been dug, filled with cement and the BPA's market,
and a helicopter landing site had been established approximately 300
feet north of the current BPA easement, all without notification or
consent of the landowner. How do we deal with a Government agency
that violates private property rights?
With a government that functions on the principle of the greatest

good for the many, a sparsely populated area like Montana can easily
become a sacrifice area. It is up to our State government to protect its
citizens. It is up to our State government and the citizens involved
in the decisionmaking process to decide when, and where, and how de-
velopment will occur. If Montana and Montanans do not control the
develonment of all of our resources within our boundaries, but es-
pecially our energy resources, then we will have no say in our future.
We are going to the State Land Board next week with petitions

asking them to uphold our State laws that we feel control the BPA
in regard to these powerlines. What would our lives be like if we had
the added oppressiveness of a federally mandated Mobilization Board
that is empowered to ignore our thoughts, ideas, and decisions? The
present intolerable situation would be inflated to the breaking point.
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We who must live with the results of these major decisions on energy
use expect and deserve to have our rights upheld by the laws of the
land. We do not deserve to be the victims of those laws. Nothing more
is acceptable, under both our system of law and our rights as human
beings.
Senator BAucurs. Thank you very much, Margie. That's a very good

statement. I particularly like your observations about the BPA. In
many respects the BPA is like an EMB. If we have an EMB, heaven
forbid, it will consist of three people who are not elected. They would
be appointed and sit outside of our State. They won't even come to our
State and would make decisions that affect us more directly than the
decisions affect the ultimate consumers of the production. I think
that the problems of the proposed EMB are very similar to those of
the BPA.
You know, Americans legitimately are concerned about unaccount-

ability in government these days. It's partly because bureaucracy has
grown so large; it's partly because of the failure of the Congress to
force more accountability.
But the problem is even worse when it comes to the BPA. It's even

difficult for the Department of Interior or Department of Energy to
get a handle on BPA, let alone anybody else in this country. I frankly
think that the BPA is an agency that all of us have to look at. The
BPA if unchecked, can adversely affect those of us in the Northwest
and particularly those of us in Montana who are that much farther
from Portland, which is the main office of BPA. I thank you very much
for your statement. It's very helpful.
Our next witness is Mr. Luke Danielson from the National Wild-

life Federation.
Luke, I want to thank you for coming today. Before we begin, I

want to show you how your statement came in the mail.
Mr. DANIELSON. I'm very sorry about that.
Senator BAUCUS. No problem. It's just that I got a chuckle out of

it. On one hand it's appropriate for the organization that you repre-
sent. I don't know whether this came by deer or by bird or what, or
whether it's a commentary on the U.S. Postal Service and the Federal
Government.
Mr. DANIELSON. I think the latter, Senator.

STATEMENT OF LUKE DANIELSON, NATIONAL WILDLIFE
FEDERATION

Mr. DANIELSON. I very much appreciate being here. The Na-
tional Wildlife Federation is America's largest private conserva-
tion organization. We have over 41/2 million members and sup-
porters nationwide, and we have been vitally concerned about
both of those issues, the Montana coal severance tax and the
Energy Mobilization Board. I would say that to start it may
not be obvious why we are concerned about an issue like the
Montana coal severance tax, and I think, it boils down to this:
We believe very stron2lv that decisions made locally responsive to
local wishes in a pluralistic society are the best decisions and
therefore, unless some major need is demonstrated for centralizing
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that authority somewhere, we think we are likely to get weaker deci-
sions from a central authority than we would get from local govern-
ment. I would like to touch very—I'm departing from the prepared
remarks, which I hope you have a better copy of by now.
Senator BAUCIIS. Oh, yes, we have a very good copy here.
Mr. DANIELSON. I would like to just very briefly summarize the

major points I would like to make. First, we face a fundamental prob-
lem here of deciding what we are going to do about diminishing re-
sources such as fossil fuels and coal, while it is in more abundant sup-
ply than oil or gas, is certainly not in unlimited supply. We face the
initial question of how we are going to allocate that resource taking
into account both the needs of this generation and future generations.
What do we do about this? Mr. Justice Jackson in his dissent opinion

in the 1943 case of F.P.C. v. Hope Gas Company looked at the issue
there in which the Supreme Court upheld Federal Power Commission
regulations of an interstate gas company transmission line on the
principle of cost of service plus fair rate of return. Mr. Justice Jack-
son said that may be fine when we are regulating a railroad or a tele-
phone company, but what of the future generations? If we are going
to price this resource on that kind of a basis we are not adequately
taking into account the availability of this resource for the future.
When we look at the Energy Mobilization Board, therefore our

first question is to ask how does or how does this or how is this Board
going to solve any of our energy problems. We believe that this is
essentially a siren song. If we look at the real causes of our energy
problems and if we look at the real obstacles to implementing a na-
tional energy problem regulatiory delay comes very far down indeed
on the list. Before we go with a solution such as the Energy Mobiliza-
tion Board which would profoundly affect the way States make deci-
sions and the balance of our power between the Federal Government
and State and local government, whether or not that act is constitu-
tional, I think, the proponents of that legislation bear a very heavy
burden of showing that it's needed, that it would be effective and that
it would accomplish anything. My experience, frankly, has been that
virtually every State and local government is willing and indeed anx-
ious to get the increased employment, tax base, and revenue that a
major energy project provides provided certain minimum conditions
are met, and that certain State and local needs are taken care of. In
fact, I find that most State and local governments go out of their way
to solicit increased economic development in their areas, and find very
little evidence that there is any major problem with State and local
recalcitrants as a cause of our energy problems.

a Our energy problem is a real one. We have to start looking at the
causes of that problem. It's very easy for us to say there is an easy
solution if only we would do this, if only we would do that the energy
problem would be solved. If only we would open up all wilderness
areas to oil and gas exploration we would immediately have a bonanza,
and as would cost 39 cents a gallon again. If only we would allow un-
restricted drilling on the Continental Shelf we would have cheap gas
and oil. In fact, if we look at the various energy technologies that are
available to us, regulatory delay has virtually nothing to do with the
problems. With coal the problem is not coal production. The problem
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is not coal transportation. The problem is coal utilization. If we look at
the nationwide status of our utilities, we find on an average coal or
electric utilities have a 40-percent overcapacity situation. They have
40-percent more capacity on average than they need to meet their
customers' needs. Now, that's not always the case. Certainly in a rapid-
ly developing area, like the West, there may be an undercapacity
problem or shortage problem. But nationwide we have more utility
capacity, largely coal-burning capacity, than we need to meet the cus-
tomers' demands.

Senator BAUCITS. Has that changed over the years?
Mr. DANIELSON. Yes; the overcapacity situation is getting larger on

a nationwide basis.
Senator BAUCUS. Do you have any figures for the record to document

that?
Mr. DANIELSON. I can provide those. I believe the Sawhill report,

which is either out or almost out, will use the 40-percent figure.
Senator BATJCITS. Thank you.
Mr. DANIELSON. At any rate, I want to point one important thing

out. When we are looking at a particular energy technology, then, or
a particular part of an energy technology, we have to pinpoint the
key bottleneck, and as an example, I would say this: If we have a
situation as we have had in the past where coal mines are shutdown,
where coal miners are idle, and where the demand for coal is simply
less than the market is willing to absorb, then, a delay in permitting
a coal mine may be extremely frustrating to a coal company and
may be undesirable for other reasons. But it's not hampering the
national energy policy of turning to coal as a resource. That's what
I think we have to point out. The key problem with coal is that we lack
or in the long run maybe it will lack sufficient facilities to burn it.
It's not that we don't have enough mines, we don't have enough
resource.
When we get to oil and gas, we find a different problem. There is

simply not enough resource and everyone, whether industry, Govern-
ment, environmentalists, who study this problem in detail has con-
cluded that nothing that we can do is going to increase annual
production of oil and gas from conventional domestic reservoirs. Any-
one who pretends to be contrary is doing a disservice to the American
people, I believe.
My feeling that environmental delay or regulatory bottlenecks is

not a significant problem is borne out by the form 12E2 which is
incorrectly referred to in the written testimony I submitted as 1232.
But it's 12E2, which utilities submit to the Department of Energy in
which they explain the reasons for changes in their construction sched-
ules for powerplants. If you look at those forms, which are sitting
in the Department of Energy offices in Washington, you find all kinds
of reasons given by the utilities themselves subject to no independent
verification by anyone else for delays. The major delay, sources of
delay, are high interest rates, labor problems, bids coming in over
original estimates, lack of demand. Way, way down on the list in an
extremely insignificant category do you find regulatory delay of any
kind.
I then say that even in the cases where there are regulatory delay

we have to look at the character of the proposals which are delayed.

•

p.
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It would be foolish to pretend that every energy project which has
ever been proposed is a wise and sensible proposal. If a proposal is
unwise or overlooks important factors, then, it's important that it
be delayed and I can give you an example of the natural gas develop-
ment in the overthrust belt south of here where two companies pro-
posed a natural gas project despite the fact that they knew that there
was the. largest bald eagle roost in the State of Wyoming in the way
of a railroad that they proposed to build. They continued for many
months insisting that the only way this project could go forward
was to build their railroad right through this bald eagle roost where
there were approximately 250, 200 to 250 bald eagles wintering. This
caused some delay. The delay has now been resolved by an alternative
route and they are going forward.
But they complained about regulatory delay when a more sound

project design could have avoided this problem in the first place and
I think there are some such examples. Particularly when we get to
synthetic fuels we have to realize the problem is that we are forcing
the limits of technology. People are coming with proposals to build
kinds of plants which have never been before built. No one knows how
to get oil shale out of oil in an economical manner. There are many
unanswered questions about some of the coal gasification technologies.
We lay all this on an agency and say to that agency, now, we want
you to give us a permit for this, and most of these proposals are, in
my experience, only half formulated. The companies come in with
a request for a permit when they can't tell you what they are going
to emit from the plant. They can't tell you what water pollution
problems the plant is going to have, and that points out to me one of
the fundamental problems with this act. In section 301C of the pro-
posed act, it lists the information which has to be submitted to the
Energy Mobilization Board before a project can be designated as a
priority energy project, and it's extremely sketchy. A design proposal
for the energy project. If you look for the design of the SPC-2 dem-
onstration plant, you will see that that plant is only sketched out in
the most rough manner. They can't tell you what it's going to emit,
what the occupational safety and health aspects of that plant are going
to be, how much character of solid waste it will produce, and that's
the kind of thing we can expect under this proposal. So, we get a
half-baked proposal with no specifics about the potential environ-
mental consequences. The Energy Mobilization Board then goes to
the State agencies and says how long is it going to take you to come
up with a permit for this proposal, and the State agency has no idea
what the potential problems are going to be.
We face that problem very strongly in Colorado with oil shale.

Each of the different oil shale technologies has different problems.
Most of them involve at least, in at least some stage of the process,
potential worker exposure to carcinogens and mutagens of the chemi-
cal. Methods for identifying those substances do not exist yet. We
don't know what will be in the spent shale. It's clear there will be a,
variety of heavy metals and other toxics including possibly the car-
cinogens and mutagens. We don't know what will be in that waste,

ivet we are being asked to accept something, f you believe Exxon's
proposal, on the order of 4 billion tons a year of this waste. We are

being asked to accept this before we are told what the waste will con-
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tam n or how to control it. There is no demonstrated technology for
revegetating spent shale piles. Experiments to date have proved large-
ly unsuccessful in the long run. Yet, we are asked to buy this tech-
nology on the promise that someday the technology will be available.
So, what I point out is often when there is regulatory delay, it's be-

cause we are pushing the limits of our knowledge. We are going into
the unknown, and when a State or Federal or local agency is asked
to buy the unknown, there may be some justifiable hesitation, some
demand for increased information which might not be available
and which may take some time to generate.
I would like to use as an example of why the EMB is unwise, the

Atomic Energy Commission. The nuclear power program, which is
clearly not affected by the EMB proposal, is on hold. We are not
building new nuclear plants. The nuclear industry is not expanding
and why is this? I think in large part it's due to a crisis of credibility
caused by the fact that we entrusted an agency with two fundamen-
tally different roles. One was promoting the energy technology, and
the other was guarding the public from its potential side effects. We
created a crisis of credibility, yet we are doing that same exact,
thing again with the Energy Mobilization Board. We are put-
ting an agency, whose primary and overriding purpose is the promo-
tion of energy development, in charge of tinkering with health, safety,
and environmental standards and those two roles cannot be reconciled.

Finally, I would simply say that this act has, I think, some very,
very significant problems. In the judicial review provision I think
that's a nightmare. I think that the first number of projects that get
ensnared in that provision are going to wind up creating a legal
morass, the likes of which we have rarely seen. For example, 402(a) of
the act says the temporary emergency court of appeals has jurisdiction
over everything that the Constitution allows it to have jurisdiction
over 402(b) says whatever the Constitution didn't allow it to have
jurisdiction over, the State courts have jurisdiction over it. Well, as a,
lawyer, I can tell you whether I'm representing industry or the en-
vironmental side or anyone else faced with that situation, I would
advise my client to file in both forums so we would wind up having two
sets of litigation proceeding, and until we decided whether this was a,
402(a) type situation, in which the Federal court had exclusive juris-
diction, or a 402(b) situation, in which the State court had jurisdic-
tion, we would wind up with two sets of lawsuits going on. Suppose
the State court says well, the way we read the U.S. Constitution the
Federal court's jurisdiction can't extend to this kind of controversy,
and therefore, we have jurisdiction. If the temporary emergency court
of appeals disagrees, it can enjoin the State court from proceeding
further. But there are all kinds of other possibilities. Suppose the
State court says we lack jurisdiction and the temporary emergency
court of appeals also says we lack jurisdiction. That's quite possible.
In that case, neither court would have jurisdiction.
I think that the key issue here goes deeper than that, however. The

Supreme Court since the days of Justice Marshall has taken the wise
policy of refusing to decide constitutional issues when a result can
be reached on some other ground. Yet, this statute repeatedly requires
a decision on constitutional matters on every issue that's brought up.

•
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It requires a constitutional decision in every case. Under 402(b), the
Court has to decide what the Constitution says in order to decide who
has jurisdiction. The Court has to decide whether the Constitution
allows judicial review or disallows judicial review. So, we make every
ease into a constitutional case. We force every case to be filed in both
State and Federal court, and we create a number of other significant
problems.
The State judiciary is an integral branch of State government, and

if we. start telling them you have 30 days filing deadlines or you can
only issue injunctions for 120 days, we are tinkering with that State
judicial process in a way that, I think, is clearly prohibited by the
National League of Cities Doctrine. There is no warrant in that
doctrine for Congress to tell a State court how long or what its filing
deadline is going to be. There is no warrant in the Constitution for
the Federal Congress telling a State court how long its injunctions
can run.
I think there are some extremely significant problems, and was

pointed out earlier one of the problems with energy development on
this scale is the benefits and the burdens are felt differently. There may
be an extremely generalized benefit to consumers in a certain region
where there is a very strong and concrete burden on people in some
local region. And the idea of first saying that an unaccountable board
in Washington is going to sit as a county board of zoning appeals
distresses me greatly. When you say that anybody who wants to chal-
lenge the action of that agency when it's pretending to be a county
board of zoning appeals has to go to a Federal court in Washington
for review on very limited grounds on a constitutional case, that dis-
tresses me even more greatly. The Constitution has made it as long
as it has because people haven't chosen to test it every time they think
they can get away with it. I think the Congress has a responsibility
coequal with the other branches of government to decide what it is that
they want and say that in a statute. This simply dumps the whole mess
into the laps of the Federal judiciary requiring them to decide con-

stitutional issues at virtually every turn.
I would say in conclusion that I am more than a little perturbed

at the idea that this board or that this legislation might go through
without any more justification than what we have seen. The pro-
ponents of this legislation have a heavy, burden of proving that there
is really a problem. The problem is with our energy policy and not
that State regulators or local regulators are sitting on decisions. The
problem as I have pointed out with coal, which is the cornerstone of
our national energy policy, is lack of demand. I mean, it's growing,
certainly it's growing. But if we want it to grow faster, the problem is
building more facilities and, as I have said, the utility industry has an
overcapacity situation and it accounts for five-sixths of the coal de-
mand that we now have for lignite, anthracite, and bituminous coal.
The other kinds of problems that are suggested, for example, I have

heard oil wildcatters say, "I had a heck of a time getting BLM per-
mission to go on BLM lands to drill an oil well." I'm sure you have
heard that, too. People say we can't get BLM or Forest Service right-
of-way. Well, the oil wildcatting industry is not susceptible to any
kind of help from this board. We have got literally hundreds of corn-
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panies drilling in virtually every one of the 50 States. Their problems
are highly such specific and no energy mobilization board is going
to go in there and say this particular oil company's well that it wants
to drill on this particular piece of land is being unduly held up. That
would involve the board in thousands of individual decisions. Some-
thing that it is just not suited to do. That's a policy, if there is a prob-
lem, I'm not sure there is. If there is a problem, it's a general policy
problem, one that can't be solved by board intervention in specific
actions. A lot of problems that are alleged to have occurred are exactly
that kind of problem. Problems of general policy going over hundreds
or even thousands of different individual projects proposed by hun-
dreds of different companies, and the board can have no effect on
that kind of a situation.
The board has no effect on nuclear power. That's exempted from its

provision, so it's not going to do anything for us on that front. The
few instances in which there have been regulatory delays or Congress
thought it was really frustrating in some of the policy Congress has
been able to act and take care of that problem. The National Electric
Gas Transportation Act of 1976, not that we supported that act, but
Congress clearly could point to a facility and say we want something
done with that. Didn't need to create an energy mobilization board
to do it.

Senator BAUCUS. Anything like Teleco
Mr. ausriELsoN. So, the point is that the problems that beset us

don't have anything to do with regulatory delays, and that's a sham
issue. It may be an issue in very few cases, but those cases can be dealt
with. This Board can't be justified because somebody wanted a permit
that he didn't get. The act can only be justified if we can point to a
broad pattern of delay of projects that are really at the bottom. If
there are cars backed up on the freeway for 10 miles trying to get into
the parking lot of a football stadium, we don't say we need to widen the
highway to eight lanes because it's clear where the bottleneck is. And
if we look at the real bottlenecks in national energy supplies, they
aren't being significantly affected by regulatory delay. We have got
a profoundly changed economic and energy picture out there. Interest
rates are high, demand is doing funny things. People's ability to pre-
dict future demand is subject to a lot of questions. So, I would say
that one thing that we might suggest as an alternative, and I would
say before we do anything this drastic we ought to try the less damag-
ing alternatives first.
In my experience a lot of the State and Federal agencies are just

undermanned and understaffed. We have got situations in Colorado
I know of where State agencies maybe have 3 professional staff
members with 20, 30, 40 major extremely complex licensing applica-
tions on the frontiers of technology doing things that nobody has
done before pending before them, and they are trying. They are work-
ing hard but they are simply overwhelmed. Perhaps one less damaging
alternative might be a system for identifying remilatory bottlenecks,
providing Federal grants and aid to State and local agencies that
don't seem to be able to make decisions at the bottlenecks.
Now, as I said, if we have got overcapacity in the coal mining in-

dustry, it may be very frustrating to an individual coal operator
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policy. So, if we can identify these key places, if they are anywhere
at the bottlenecks in the energy supply picture, a State agency or even
a Federal agency doesn't lack or doesn't have the staff or doesn't have
the money to evaluate these things in the kind of manner we would
like, then the solution is-

Senator BAucurs. I think that's a good point. I have always thought
that the administration, if it wants to, could meet its objective better
by sending its troubleshooter Robert Strauss into the area. He could
talk to Governors and to Congressmen, Senators and agency heads,
determine the cause of delay and get the project moving.
I'm also very impressed with another point you are making. That

is that the EMB will make decisions based on political considera-
tions. The EMB will be forced to evalauate proposals prematurely
rather than letting economics and competition flush out which projects
make more sense.
An example is the proposed Northern Tier Pipeline. Whether or not

that goes through, I think, should depend in large part on economics.
Does it make sense for the Midwest and Montana or other investors to
commit to that kind of a transportation system. It may not make sense
as an economic matter for an investor to invest in the pipeline due to
the uncertainties of the energy world these days. But that's how it
should be. In large respect it's an economic decision that investors
should evaluate rather than a decision to be made prematurely by a
group of three sitting in Washington, D.C. I think there is a greater
probability that the EMB proposal will result in more white elephants.
Mr. DANIELSON. I clearly also favor large decentralized technology.

If you look at, for example, the recent studies by Los Alamos Scienti-
fic Laboratory they are finding that the optimum size for a coal-firing
generating unit in terms of its economics taking into account the fact
that if you have a big plant, you have to have more capacity to com-
pensate for times when that plant is unavailable for maintenance. It
may be down more often, you may be building one-of-a-kind boilers,
things like that. But the optimum size might be somewhere in the 600-
or 700-megawatt range. Well, the EMB by its very nature might be
promoting 1,200- or 1,500-megawatt plants because it can only get
involved in a very small number of projects. And as you suggest, if
we have a limit of 12 projects that it can designate, I would hate to
be around when the 10th has already been designated and there are
20 more people standing in line for the last 2 slots. My arm might get
twisted out of joint.

Senator BAUCITS. It certainly would be a great temptation for the
EMB to put the biggest, most glamorous projects on the track, even
though they were perhaps premature in their conception and design.
That would be a real problem.
Mr. DANIELSON. It is not going to put any windmills on the fast

track.
Senator BATICUS. What constitutional problems do you see with the

provisions which allow litigation to bypass State and local courts and
the Federal courts, and only provide for TECA as a forum? What
constitutional problems do you see with those provisions?
Mr. DANIELSON. Well, the professor who taught me constitutional

law he said there are two constitutional law problems: One has a big
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"C" and that's the kind where the Supreme Court tells you that you
can't do it; and the other is a small "c' and are cases where you are al-
tering that balance of power in Congress as a coequal branch of Gov-
ernment should be thinking about what it's doing while it still may be
in a range of issues where the Supreme Court won't slap it down. I
would say that there is a real problem in deciding what or in taking
away from States the authority to decide what their own law means.
The State has an air quality control commission that's subject to cer-
tain statutes. Somebody says you issued this permit in violation of the
statutes of the State of Montana and the State of Wyoming and
Colorado. That's an issue which I think ought to be resolved by the
State judiciary and the State judiciary is particularly competent to
do that. It knows what the State statutes mean, they know where they
came from. It's probably interpreted them in the past and, therefore, I
think there may be a National League of Cities kind of problem in
telling the State that its judiciary can't pass on its own laws. I think
there is the arising underproblem there, too, that the Constitution
gives the Federal Judiciary judicial power only under cases arising
under the Constitution and laws of the United States. When a county
board of zoning appeal says this isn't an undue hardship and, there-
fore, we are not going to grant a variance, it's very hard to see how
that arises under the Constitution and laws of the United States and
if we have TECA or somebody like that trying to assert jurisdiction,
we once again have got a clear constitutional issue. As I said, that's
one of the things that really bothers me about this is that all of the
cases that are brought under it are going to be constitutional cases, and
I don't think the Constitution should be twisted and torn like that.
But at any rate, I think that's a clear problem and the Supreme

Court might very well rule that in some cases they simply lack Juris-
diction and TECA lacks jurisdiction because Congress can't create
jurisdiction outside the limits set out in the Constitution.
I think there is also there as I said, a National League of Cities

problem in telling a State judicial branch that it can't tell you what
State law means. As I understand it, if TECA rules on an issue of
State law, it's supposed to apply State law as if it were sitting as a
State court. So, a lot of questions arise about why you should have
TECA ruling on a Montana statute telling the Montana Supreme
Court that it's enjoined from ruling on that issue when we would get
a, I think, a better interpretation of the Montana law out of the Mon-
tana Supreme Court. I wonder, or I have serious doubts whether Con-
gress has the ability to do that, and I particularly have doubts about,
whether they can do such things as tell the State court it can't enter-
tain any petition that's filed in more than 30 days or can't enter injunc-
tions that last longer than 120 days. If something is properly in the
State court and then the State court should be free to deal with that
matter according to its own rules.
Senator BArcurs. Luke, in your written statement you refer to a

memorandum from the Office of Legal Counsel of the Department of
Justice.
Mr. DANIELSON. Yes; I meant Office of Legal Counsel. It says legis-

lature; I made a mistake.
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Senator BAUCIIS. As you know, the memo is from John Harmon who
is Assistant Attorney General for the Office of the Legal Counsel. It's
a memorandum to Stuart E. Eizenstat, who is the Assistant to the
President for Domestic Affairs and Policies. The last paragraph states,
and I will read it, because I think it's important for everyone to know
this.

It is our opinion that authority—

that is the authority provided for in the EMB bill—

may constitutionally be granted to subject state and local agency decision mak-
ing to the Schedule, to waive nonconstitutional procedural requirements imposed
on those agencies by state law, and to act in the stead of such agencies when

• they fail to meet the Schedule. If the Schedule is met, then state sovereignty is
respected; if the Schedule is not met, then decision-making power passes to the
EMB. We reach these conclusions acknowledging that these are novel questions
of constitutional law for which there is no direct precedent either in judicial
decisions or historical experience.
We also believe that the jurisdiction may be vested in the federal courts to hear

all challenges to approve of decisions made by state and local agencies even in
cases involving questions of substantive state law and that the EMB may be
made a party to any such actions in order to assure that the interests of the
United States are adequately represented and that the requirements of Article
III are met.

According to the memo we have a problem. In Mr. Harmon's
opinion these provisions could withstand any constitutional
challenges.
Mr. DANIELSON. In our statement we analyzed that. We found that

that opinion relies pretty much on four cases, and we said why we felt
those cases didn't apply. It is a novel question.

Senator BAUCIJS. I'm going to place this memorandum in the record
at this point, and I will also have your full statement in the record.
When one reads this hearing record, readers can see your analysis of
the memorandum.
Mr. DANrELsoN. Again, I would suggest that one of the things that

troubles me about this is that while I do see very significant consti-
tutional problems with this bill, and a lot of them may be small or
even though it's something that the Supreme Court would not feel
it could prohibit Congress from doing, Congress would still be alter-
ing the State balance of power in a very major way which it shouldn't
see done without considering how it wants the Government run. But
the underlying question that we keep coming back to is would this
Board really do any good, and I'm really appalled by the lack of any,
kind of in-depth analysis anywhere in the record of any of the hear-
ings that anybody has held on this of such things as the forms 12—E-2
and other regularly reported information from industry about why
things haven't been going forward. It's very—and you can find some
energy company executives who will come in and say we han't built
this project because of regulatory delay. You first ask the question,
well, is that a problem unique to you or is it really a problem that is
affecting the national energy supply situation.
Second, I think you have to ask isn't it fairly tempting for people

to come in and give a reason other than or own failure to predict the
future accurately or our inablity to attract capital. How many energy
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companies are going to come in and say we went to the 22 bankers
with this and none of them would give us a loan or the best loan we
could get was at 18 percent and it doesn't look very attractive at that
kind of a figure. You are not going to get very many people coming out
public and saying that kind of thing or there is no demand for our
commodity.
Senator BAUCUS. You are right. There haven't been good hearings

and the record is not clear. That's the reason we are holding these
hearings. We want to establish a more complete record.
Our position is aided a little bit, though, by the memorandum to

the chairman and members of the Senate Committee on Energy and
Natural Resources dated July 24, 1979. from Jim Pugash, who is staff
counsel to that committee. The memo's subject is the constitutional
issues associated with congressional override of State procedural and
substantive law. This memorandum is inconclusive, but it does state
that there are very significant constitutional problems with the over-
ride of State law. So at least the staff counsel to the Senate Energy
Committee believes there may be constitutional problems too. That
should help, and that, too, will be placed in the record.
[The documents referred to above appear in the appendix.'
Mr. DANIELSON. I would just say one other thing, too, which is that

this bill seems to have several underlying purposes, perhaps several
different groups of supporters having several different motives in
proposing it. But at least one of the things that it does is take health.
safety, and environmental decisions away from agencies whose primary
mission is to protect the health, safety, and environment and give it
to somebody whose primary mission is producing energy in a hurry.
and like I said, I think that that same situation has created or with the
old AEC created a credibility gap which the nuclear industry still
suffers and, I think, that those, that at least some of the problem here
is not the people think that decisions are taking too long. but they want
them to come out the other way.

Senator BAucus. Thank you very much. Luke. That was a particu-
larly fine statement and it has been very helpful. Thank you.
Our next speakers will be .Tackson Battle, associate professor from

the University of Wyoming College of Law and .Tan Laitos from the
University of Denver Law School. We will hear them together as a
panel. You can proceed in any order that you wish.

STATEMENT OF PROF. MONSON B. BATTLE, SCHOOL OF LAW,
UNIVERSITY OF WYOMING

Professor BATI'LE. Senator Baucus, my name is Jack Battle. I am
an associate professor of law at Wyoming. Before that I was in Flor-
ida and before that in private practice in Texas.
Thank you for inviting me here today. I certainly have learned a lot

myself in listening to previous testimony, especially T have learned of
the strength of the State opposition to the Energy Mobilization Board
as presently proposed. And as much as anything else, this further
strengthens my opinion that it's a had proposal, and as much for this
reason as anything else it might well be found to be unconstitutional
in significant part.
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Now, everyone here today can see that there is an energy crisis, and
I think, we may be in a minority right there. But hopefully at least
the opinion leaders in this country do recognize and admit this today,
and I think all of us admit that it's intolerable to be as dependent as
we are on foreign oil. Apparently everyone here today accepts the fact
that increased domestic energy production must necessarily be some
part of an immediate solution. The question is, though: Is the proposed
EMB legislation called for as an appropriate response? Now, as I state
in my prepared text, which I am, of course, not following, but I assume
will be in the record.
Senator BAUCUS. Yes, both your statement and Professor Laitos'

statement will be included.
Professor BArrix. His is more complete than mine, for which I have

been very appreciative already in reading it. My answer to the ques-
tion which you posed in the beginning is: Is this the appropriate
response? I'm not yet ready to see such radical departure from tradi-
tional principles of federalism.
Now, there are several reasons for this response on my part. First, as

pointed out very well by Mr. Doney this morning, States really have
not been the problem, and to the extent that, which is a very great ex-
tent, this proposed legislation intrudes upon the States, there is no need
for this intrusion. The problem has been, and it has been a problem of
the Federal agencies' inability to make hard decisions quickly or per-
haps at all.
The second reason that I oppose this proposed legislation is that it

does perhaps, at a breaking point, stretch traditional constitutional
principles.
Now, whether it's a big "C" or a little "c," as Mr. Danielson ade-

quately characterized it, we do have very significant constitutional
problems here. First, of course, the problem of intrusion upon state
governmental functions, the National League of Cities problem, the
federalism problem. Also, we have very real departures from what is
usually labeled due process. But by this what we really mean is a
process of poor recent de,cisionmaking and this action whether it's
taken by the Board or is forced upon State agencies, is a radical de-
parture from this principle as much as anything else.
Also, there is a problem, which is usually labeled a problem of dele-

gation. Delegation doctrine, which is just about a dead letter but not
• entirely, and what the delegation doctrine really stands for is a con-

stitutional requirement for separation of powers of between Congress
and the executive agencies. Now, in this legislation what we have is a.
provision that invests in a three-member Board essentially an execu-
tive agency the power to undo laws made by the Congress of a con-
sidered treatment, laws made by the States, and laws made by both
State and Federal agencies and expertise. I think that's a problem.
My third reason for saying not yet to this legislation is that it may

not work. Now, some people say that it won't work merely because it
will create an additional bureaucracy that will merely lead to further
redtape. If that helps defeat the legislation, then, I will agree. But
in truth, I don't see that. Indeed, I see this legislation is very carefully
drafted to be an engine of destruction to virtually anything that gets
in the way of its primary mission, and that mission is mobilization of

70-428 0 - 81 - 8
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energy projects. There is very tight deadlining, there is very restricted
judicial review, there is every opportunity to delay in litigation. In-
deed, all jurisdiction over anything of consequence is placed in the
Temporary Emergency Court of Appeals review in the Supreme
Court. So, I can't see a project or decision becoming bogged down. I
don't think the legislation will not work because of that. I think that
it may well not work because it will be dismantled by the courts, even
by TECA and the Supreme Court. Like any other very complex finely
tuned experimental engine, which this is, is subject to self-destruct if
anything breaks down, and there are several provisions here very
vulnerable to judicial destruction.
Now, I have ceased trying to predict what our present Supreme

Court will do. I am prepared to voice an opinion on the likelihood of
various provisions in this legislation being sustained. You, Senator
Baucus, I am sure are very familiar with these vulnerable provisions.
If you would prefer, I will wait and field questions along this line
which you pose, perhaps when Mr. Laitos is through with his intro-
duction.
Senator BAucurs. OK, fine. Thanks a lot, Jackson.
Mr. Laitos?

STATEMENT OF PROF. JAN LAITOS, SCHOOL OF LAW,
UNIVERSITY OF DENVER

Professor LArros. For the record, my name is Jan Laitos, University
of Denver Law School. Coincidentally, before I worked at the Univer-
sity of Denver Law School I was an attorney with the Office of Legal
Counsel, which was the same organization that drafted this. I know
they gave it long and hard thought and this was publicized fairly
widely when they came up with this conclusion, and this is, of course,
the recommendation by the Department of Justice as to the constitu-
tionality of this Board which, of course, Congress nor the courts are
bound by, but within the executive branch it certainly is the binding
document as of this time.
Senator BAUCITS. You didn't help draft that memo did you?
Professor LAITOS. I did some early work on it about 4 years ago,

but nothing to this extent.
Parenthetically I note that one of the purposes behind the Energy

Mobilization Board is, of course, to enhance the supply side of the
energy problem to make it easier for us to add energy facilities in the
United States. What it does not do, and perhaps some thought should
be given to this, is to work on the demand side of energy. We consume
somewhere between 75 and 80 quadrillion Btu in the last couple of
years. per year. If we could reduce that to 65 quads, we might be better
off. The EMB is assuming that the only way this country is going
to continue functioning the way it has is by increasing the supply of
energy. That may not necessarily be the case. In fact, there are many
studies out that suggest just the opposite. So, I would offer just paren-
thetically that perhans working on the demand side on conservation
and perhaps renewable energy resources might be a bit more intel-
ligent than try to just work strictly on the supply side.
But as to the Energy Mobilization Board, my testimony, which you

have, addresses mainly the constitutional questions that are involved
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with this Board, and what I would like to do now very briefly, because
we are running out of time, is just to summarize what I consider to
be the main issues and then the details will be in the testimony.
Senator BAUCUS. I would appreciate that.
Professor LAITOS. There are really four questions which I .think

ought to be addressed by anybody that will take a look at this proposal.
The first is whether or not there is constitutional authority to create
the thing in the first place.
The second are federalism issues to the extent to which it involves

intruding upon States' powers.
The third is preemption.

• And the fourth is judicial review questions which Luke Danielson
has already addressed. I will just quickly address my remarks to those
four areas.
Senator BAUCUS. Before you begin, if we have time, I might ask

Luke and Ted to also come up here just so they can help us kick
around some of these issues. While Jan is testifying, you two might
think of some points you wish to make. I want to take advantage of all
of your heads together here. Excuse me, go ahead.
Professor LAITOS. Sure. There are three provisions in the EMB

proposal that raise constitutional problems in terms of authority and
federalism. That's the schedule setting, that's the waiver provisions,
and then this supplantation problems where the Board is granted pre-
emptive decisionmaking authority over State powers.
The question is initially, is there a constitutional authority found in

article I, section 8 under the Commerce Clause to go ahead and have
those three authorities. Now, the Commerce Clause used to be basically
do we have some contact with interstate commerce and the answer
here is clearly yes, we do. There is a relationship, a rational relation-
ship between energy and interstate commerce. So, there it does not
seem to be a problem. But after the National League of Cities case,
there is another question that has to be raised under the Commerce
Clause, and that is whether or not there is a 10th amendment problem
as well. Because the 10th amendment now seems to be acting as a check
on the article I, section 8 Commerce Clause powers. A lot of testimony
has been presented today on the meaning of the National League of
Cities case, and let me for 30 seconds pass on my views about that
case.
What it amounts to is that case could be an anomaly and could be

something that we may not necessarily need to worry about too much
for the following reasons: First of all, we have not had any cases like
National League of Cities before National League of Cities. It was
really precedent setting. It was a very unusual case.
Second, National League of Cities was a decision that came down

the way it did largely because of one judge, and that's Justice Black-
man who was the swing vote. He swung over to the majority opinion
for a totally different reason than the four other opinions, which were
based on whether or not the Federal Labor Standards Act, which
were applicable to local and State governments and Justice Black-
man said the issue is not whether or not it will interfere with State and
local decisionmaking. The issue is only whether there is a balance
that should be weighed in favor of Federal or State regulations, and he
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was the swing vote. Now, if you can convince Justice Blackman thatenergy problems are national in nature and not State in nature, hemay hold just the opposite of what he did in the National League ofCities case. So, that case is not, because it was a 5-to-4 decision, is notnecessarily a case which is of such binding precedent with the entirecourt behind it that it may be, it maybe should be watered down a bitmore than we have assumed it to be today.
So, I will maintain that in terms of a constitutional authority Idon't believe that the National League of Cities case is going to reallystand in the way of any of the schedule setting, the waiver of the pre-emptive questions that are found now in the EMB proposal.
Also, the National League of Cities did not overrule the Fry case,which is a 1975 Supreme Court case, which held that you could inter-fere with substantial State and local functions so long as there was anational need to do so. And TTsery did not overrule that case. It ex-plicitly decided not to. Some lower Federal cases have also limited the

holding of National League of Cities. It's not, perhaps the 10th circuit
and 9th circuit point of view, as much of a barrier as we might other-wise think it is.

All right, the second question is federalism. This whole notion as
to what extent may States powers and States right be interferred with
by an EMB proposal. Federalism concerns have been raised through-
out today. It's hard to really add to that without being redundant. All
I can say about federalism is that we do have a number of cases and
a number of policies found in the Supreme Court which seem to suggest
that it is important to retain a certain amount of State autonomy not
even found in the 10th amendment, but found in a limitation of Federal
powers. But given those cases, plus the National League of Cities we
have, we do have a real constitutional problem in the EMB with re-
spect to federalism concerns. They do not have to do with schedule
setting in terms of designating a time period. That does not seem to
be a real problem, because under National League of Cities we still
have the ability to have a State decision. All we are doing under the
schedule setting provision is merely deciding when we will have the
decision made, and that's not really interferring with State functions.
But we do have a problem with preemption when we have the EMB
having the power to replace the decisions of States with the EMB's
decisions, and that gets in the way of a number of lower court decisions
found in the 9th circuit and 10th circuit and other circuit court of ap-
peals that interpreted some environmental protection regulations as
being in violation of the 10th amendment.
When we had a situation when the Federal Government compelled

the State to enforce a Federal law, and that, those cases are really EMB
looked at backwards, EMB would do just the opposite. It would re-
quire a Federal agency to interpret a State law to preempt a State
law. Those cases could be held, though they aren't Supreme Court
cases, they could be really held to stop the preemption part of the EMB.
Then, the final question, the waiver question. Suspension of existing

laws could pose a real federalism problem because those States are
often interpreting Federal law into their State laws, and this is
especially true in water and air pollution control statutes. In that kind
of situation by waiving Federal law or waiving State law we may be
violating Federal policy. So, we may have a federalism problem there.
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Preemption doesn't seem to be that much of a problem so long as
there is a clear intent to preempt found in the EMB proposal, and I
would urge, if this is ever to be drafted again, that constitutional in-
tent to preempt has to be clear. Otherwise, there are series of ques-
tions which hold that otherwise there will be, it will be improper Fed-
eral coercion of general State functions, and that is improper under the
preemption doctrine. The intent to preempt has to be explicit. It is not
now explicit in the EMB proposal.
With respect to Federal lands, the EMB proposal does affect what

the States can do in Federal lands. That does not seem to be a problem
because of a number of decisions, especially the Kleppe case and the
Ventura County case seem to affirm the notion that under the property
clause of the Constitution we can have a fair amount of Federal pre-
emption, the capability, over Federal lands having to do with the
environment.

All right, finally the notion of judicial review, which has been ad-
dressed already by Luke Danielson, I would concur in his assessment.
I would dispute the Justice Department's conclusion with respect to the
constitutional provisions having to do with judicial review. I think
there are four issues under judicial review, and I will summarize them
real quickly. One is whether or not you can have Federal courts decide
State questions, the TECA question. That doesn't seem to be a problem.
There have been a number of cases where there has been that kind of
divestiture of State function.
Second is whether or not you can deny State court jurisdiction over

the EMB and over the EMB questions and put it into Federal court.
That doesn't seem to be a problem, either, constitutionally so long as
we don't have a National League of Cities problem, and that would
probably be determined as to whether or not a State decision gets in the
way of some national policy. It that's not the case, I don't think that
will be a problem.
The third issue is the one that Luke Danielson addressed which, I

think, is the major issue, and that is whether or not we do have article
III jurisdiction in the Temporary Emergency Court of Appeals. And
that is a problem because we only have two methods of jurisdiction:
One is pendent jurisdiction, and the other is prospective jurisdiction.
Neither of those rationales, both of which are noted in the Justice
Department memo, are as clear as the Justice Department memo seems
to imply it is. It is a real tough question as to whether or not we do
have pure Federal jurisdiction in terms of this Temporary Emergency
Court of Appeals if we have strictly a State or local agency that's
involved. I think that the easier way of assuming and assuring article

• III jurisdiction is to make sure that State law is incorporated as the
Federal law of the decision and then, we will have article III jurisdic-
tion or at least we would have it more likely.
Then, the fourth issue which I note in my testimony is if we disallow

judicial review all together, even in a Federal court of an administra-
tive agency decision, that is, the EMB's decision, if we disallow all
judicial review of that decision, which seems to be the proposal now,
we have a real constitutional problem. We have a number of U.S.
Supreme Court cases which say it is not the function of an administra-
tive agency, but the function of the courts, to decide ultimate questions
of law, such as whether or not the energy project would or the EMB's
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decision would have a substantial impairment or impediment into the
implementation of a priority or energy decision project; and to dis-
allow all judicial review of that decision gets in the way of basic issues
and basic requirements of judicial review. I note the cases which
establish that principle.
So, those are the four major issues that I think there are. I don't

believe there is any constitutional problems with the grandfather
clause provisions which allow laws not to be applicable after some-
thing has been granted priority energy project status so long as we
don't have an improper delegation of decisionmaking authority to
the EMB.
There are a few practical concerns; I note that in my testimony. But

I would like to focus mainly on the constitutional issues.
Senator BAUCITS. Why don't you, Luke, and Ted come on up here.

Just pull up a chair. It might be helpful if we try to get some agree-
ment, if Possible, on different constitutional points. I think, the best
framework would be yours, Jan. As I hear you, you are saying you
don't find constitutional problems except with respect to some portions
of the judicial review, and waiver provisions in the EMB. Any other?
Professor LAITOS. Preemption.
Senator BAucus. Even if the need for the legislation is specifically

stated in the statute, you still find constitutional preemption ques-
tions?

Professor LAITOS. Well, when I say preemption, I mean in terms of
federalism issues where you have the problem of this is what I term is
the supplantation doctrine where the EMB has the power to take over,
take over nine agencies' decisions all together. Not to waive them, but
to decide the agencies' permitting question for the State agency. That
raises federalism problems because of those lower circuit court of ap-
peal cases which seem to imply that you can't have the Federal Gov-
ernment making those kinds of decisions for the States as opposed to
waiving the laws all together.
Senator BAucus. OK, so you don't have problems with the Federal

Government's attempt to speedup the decisionmaking schedule?
Professor LAITOS. No.
Senator BAucus. And what other areas do you not have constitu-

tional problems with?
Professor LArros. Constitutional authority to create this thing in

the first place.
Senator BAUCIIS. Now, do the other three of you generally agree

with that analysis? Is there anywhere that you significantly disagree?
Professor BATTLE. You can't ask one law professor if he agrees with

another.
Senator BAucus. I know you can't, specifically, but can we get some

general agreement? That might be helpful.
Professor BATTLE. I could inject a couple various disagreements with

that one. It may be a matter of semantics. When I think in terms of
preemption. I think in terms of the solidest body of law supporting.
Federal supremacy. Anytime a Federal agency acts within its au-
thority, then, the State law is preempted. And indeed, classic preemp-
tion was not involved in National League of Cities, and the court ex-

•
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pressly denied that it was. What the court said was involved in Na-
tional League of Cities was direct compulsion of the State—the State
acting quasi-state, which is what you had in the National League of
Cities. That is, the Federal Government telling the States how it shall
pay the minimum wage. The court distinguished from this a situation
where we had Federal legislation that merely preempted the State
when it was regulating purely private activity. Classic preemption is
not called into question in National League of Cities and, therefore, I
think some of the most objectionable portions of this legislation are
constitutionally sound.
For example, the grandfather provision, the provision that the

Board will have the authority to make State decisions if the State
fails to act on a timely basis. Now, all precedent at this point, at least
for the last 40 years including National League of Cities, supports
the constitutionality of that. So, in order to strike that down, the court
is going to have to say, this is the straw that broke the camel's back.
This has never been done before his is stretching preemption so far
that we will eventually create new law or we will resurrect 19th cen-
tury law. In my mind, what National League of Cities does draw the
line on is the direct coercion of the State decisionmaking—because
that's precisely what was involved in the transportation control cases
that Mr, Laitos mentioned.
The circuit court decision—and it's expressly involved in section

314 here that authorized the Board to go to a Federal district court
and obtain a court order—directed to the State agencies telling them
how it shall make this decision. Now, to me that is the closest analogy
to what was struck down in National League of Cities—direct coer-
cion of the State agencies—and I would think if anything would fall
to the National League of Cities, this would. The problem then is,
what does the Board do? It uses its 315 power to say, well, if you don't
make the decision, we will make it for you.
Senator BAUCUS. What's the answer to that?
Professor BATTLE. Pardon me?
Senator BATTU& What's the answer to that?
Professor BATI'LE. That's what I'm saying. I'm saying I think that

that's not your National League of Cities problem. Now, National
League of Cities is a authority decision which means all things to all
people. The court has not elaborated on it. In fact, it's hardly men-
tioned it since it was decided. It's possible that National League of
Cities, more than anything else, stands for a sentiment on the part of
the court, and a sentiment that I feel in the country and which means
that the court will use the 10th amendment to strike down severe in-
trusions upon States rights. If .thats' what it means, then, I think
there is a lot of things in this legislation that are in question, and we
really don't have to quibble about semantics.
Senator BAUCUS. Sure. Let me shift gears here. You all made very

good statements, raised some excellent points and arguments that we
can certainly use in the next Congress when EMB-like bills are intro-
duced. Obviously, it's preferable to be successful in that forum, in
Congress, rather than to have to wait until the next forum, the courts.
Do you have any other suggestions as to what we can do to enhance
our success?
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The second question that I have is, from your perspective, whatpoints do you think are the most telling when you talk with energycompanies or when you talk with State or Federal officials? I wonderif you could address those two questions. I realize they are broad, butI'm trying to take advantage of the presence of the four of you to tapyour minds.
Mr. DANIELSON. I would jump in with one suggestion. One of thethings that I thing most upsets local officials I have talked to, and ismost helpful in listening to them, is this question, or this problem thatlocal governments can be treated unequally. That you might. have acounty that had a certain ordinance and an application is filed after it

passes that ordinance. The next county doesn't have such an ordinance,
so they could waive the provision in the second county while they
couldn't waive the provision in the first county, even if the ordinances
were identical. As I'm sure you know, a lot of these rural counties in
the West, in particular, do not have ordinances or legislation on every
single subject under the Sun and, therefore, I think you invite—par-
ticularly because the grandfather date is tied not to the date of ap-
proval as a priority energy project or anything, but the date the appli-
cation is filed—you invite a situation where people kind of judiciously
shop around in a region where they want to build a project. They find
a county that has weak ordinances, pounce on them with the applica-
tion, and at that point, it's too late for the county to do anything with
that danger that can be waived. Even if the county next to them has
equally the same ordinances and, I think, as you know, a lot of counties
don't bother to go after something until they see it as a problem. Under
this Board proposal, it would be too late in that kind of situation.
At any rate, that kind of discussion with local officials gets them,

I think, quite perturbed and tends to energize them toward trying to
find some other kind of solution to the nroblem.

Senator BAUCIIS. I think that touches on another point. In my ex-
perience, most Members of Congress aren't terribly concerned whether
the provisions of the bill are constitutional. They just don't care
unless we can show that there are so many provisions that have so
many constitutional problems that the bill becomes unworkable. Then,
they wake up a little bit. Are there so many constitutional problems
in this bill that passing it would be just a waste of time?
Mr. DANIELSON. There is one additional problem that I want to

mention very briefly because I don't think it has been touched on, is
for 200 years the courts have been more or less dodging and, I think,
rightfully dodging the question of whether they can, in essence, say
we have jurisdiction whether Congress gives it to us or not. Either
way they come out on that, the Government would be a loser; we will
all be losers. On one hand, if they say, if Congress tells us we can't
hear something, we can't hear it. Then you invite every politically un-
popular decision the court ever makes to be attacked by Congress
passing a law saying the court has no jurisdiction over abortion or
busing or school prayer, or you name it. On the other hand, if the
court says we have jurisdiction over some kinds of cases whether Con-
gress gives it to us or not, you open up another can of worms whic 
is, who then controls the judiciary? Can they just kind of run ramp-
ant? As a result, I think most of the Justices of our Supreme Court
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have seen that and while they have been forced into that corner a few
times, they have usually found a way out without saying either Con-
gress can tell us that we can't hear it or saying the opposite. And this
bill, I think, would force, might very well force. the Court into that
corner at long last and make them decide that issue.
Senator BAucus. That's the tricky point. Why might it force the

court into that corner?
Mr. DANIELSON. Well, it lifts all, the Administrative Procedure Act

is essentially the result of a constitutional compromise. On one hand
you have people that said the Constitution requires that administra-
tive agencies meet certain standards. On the other side you have peo-
ple who said that this didn't, this wasn't the case, and that they can
do pretty much what they wanted to and Congress solved that or saved
the Supreme Court a lot of that problem by passing the Administra-
tive Procedure Act. Well, this essentially suspended the Administra-
tive Procedure Act. In fact, it essentially does. It comes right out and
says various portions of the Administrative Procedure Act aren't ap-
plicable. How that exactly might work out in practice, I think, you can
come up with some examples. But it denies judicial review to the whole
classes of people. It says that if the Mobilization Board wants to come
in and designate my backyard as an oil well or a coal mine or put that
on the fast track, I should say, I don't have recourse to the courts. Only
the State can appeal a decision setting a decision schedule or, if I re-
member right-
Professor BATTLE. No one can appeal that.
Mr. DANIELSON. Yeah, but there are various other things. I don't

have my copy of the bill here, but in a couple of these sections it says
there shall be no judicial review of certain decisions.

Senator BAUCUS. Is there any precedent for that?
Mr. DANIELSON. There is some precedent for it, and I will defer to

somebody who is nodding.
Professor BATTLE. One was ex parte McCartle. The second basically

says that Congress can take jurisdiction away from the Federal courts
on a piecemeal basis. That's the best example of it. We have also got an
example, I can't remember the name of the case, it's under the Taft-
Hartley Act. It takes jurisdiction away from Federal courts to grant
injunctions in labor disputes. That's been upheld as constitutional. But
all precedents thus far indicates that Congress can do that if pushed
too far. Though, such as for example, then the busing legislation, I
wouldn't count on the Supreme Court staying with those, that
precedent.
Senator BAUCITS. Jan, do you have any comments?
Professor LAITOS. Yes, ex parte McCartle is the landmark case

which allows the Congress to limit appellant's jurisdiction under the
Constitution arid remove it basically on a piecemeal basis. But ex parte
McCartle was decided in 1870 or 1867, and a number of cases since
ex parte McCartle and, I can't remember their names now, have in
concurring- opinions or in dictum limited ex parte McCartle. In fact.
Douglas, in one of his opinions, said I doubt today whether McCartle
could get a majority of the Supreme Court, and of course, we don't
know because we don't have the case now.
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Senator BAUCITS. Nor Douglas either.
Professor LAITOS. And McCartle kind of removed Federal juris-

diction all together. In the EMB case we are taking away State
judiciary in the appellant's case and that raises 
Professor BATTLE. The one possible distinction between what pro-

posal we have here and ex parte McCartle is you are also not just
taking away any appellant's jurisdiction, we are taking away State
court appellant jurisdiction by Federal statute and that may directly
go to the National League of Cities which says these four judges said
you take away an important State function, you have got a 10th
amendment problem. In deciding cases, State cases and givin.- State
courts jurisdiction may be such an essential State function. So, Mc-
Cartle may be limited in this case.
Senator BAUCITS. Do you agree with the analysis that the bill does

not direct States to take certain action but rather sets up Federal
entities which make those decisions and therefore the National League
of Cities case is not very helpful?
Professor LAITOS. The two issues, I think, are intertwined and there

is no way to have—one is the authority on the part of the Federal
Government to act this way, and the second is what rights do the
States have to interfere with that Federal authority. That second
issue derives from the 10th amendment, and the only reason we know
that there is even a chance of that having the power is because of
National League of Cities. So, I think we can exclude that all to-
gether, National League of Cities.
Senator BAUCITS. I'm just curious in your States of Colorado and

Wyoming how much public reaction was there a few months ago to
the EMB bill?

Professor LArros. I have here 
Senator BAUCUS. I know Governor Lamm was very involved.
Professor LAITOS. I have here a document from the Western Gov-

ernors Policy Office dated April 28, 1980 where a number of the
Western Governors and their administrative staff got together a
number of proposals to try to limit EMB. They thought it was going
to go because it was passed by both the Senate and the House, and
it lust got fouled up in the conference committee. They were very
concerned about it and had designated a staff, a task force to do
nothing but try to raise the key questions that would practically, not
constitutionally, that would practically occur as a result of EMB.
Now, that is not public reaction as much as executive branch reaction,
but it was a real strong concern. I also happen to know of a number
of people who work for private industry. Especially the synthetic
fuels industry in Colorado who put together a memo after memo after
memo internally trying to convince the Congress and the conferees
to be sensitive to their needs as private industry was very much on
top of what was going on with a day-to-day basis on EMB proposals,
at least in Colorado.
Senator BArrcus. I found the industry people. I have talked to were

split on the final conference version. Did you find that with the indus-
try people you talked to?

Professor LAITOS. Yeah.
Senator BArrcus. Did you find the same?
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Professor LArros. I think that's a fair characterization of it. Some
of them thought it was very good because it would accelerate the process
of synthetic fuel development, and as a matter of fact, contrary to
what Luke has said, and Luke and I were discussing this over lunch,
even though the reality may be that the regulatory process does not
get in the way of fermenting the perception on the part of some com-
panies is that it does get in the way and the perception may be more
important than the reality. So, therefore, they are supporting the EMB
for that reason, even though Luke, I think, is correct it doesn't really
slow it down as a matter of practice. There are economic reasons having
to do with obtaining financing and capital investments, and it's not the
delays inherent in regulations.
Mr. DANIELSON. I would say that one of the things that we have been

looking at in that connection is the fact that most of the companies who
need these multiple permits apply for them one at a time. They apply
for an air permit. When they get that, they then apply for a water
permit.
Senator BAUCUS. Why do they apply for them?
Mr. DANIELSON. Speaking for someone who has worked for industry

as well, it often has to do simply with cost. If you have an environmen-
tal staff of three people you put them to work on one thing and you put
them to work on another. They may also have to do with some think-
ing that one or two permits are the key ones that are really hard to
get and there is no point doing the monitoring, gathering the data and
putting together all these other permits until you see whether you are
going to get this, that you wonder whether you are going to get it
or not.
But I think that's a problem. I have found quite a bit of public

reaction to the Mobilization Board in Colorado and, I think, it was
largely keyed to oil shale. There is a perception there that, I think, is
fairly correct that Colorado, it being in the unique position for having
most of the high-grade shale is likely, if we could get into interna-
tional problems or have a sudden oil shortage, sort of get bulldozed
and this was going to be the bulldozer in a lot of peoples minds.
Senator BAurcus. How about Wyoming?
Professor BATI'LE. Well, to my distress, as you probably know, both

of our Senators indeed like the overwhelming majority over the na-
tionwide, many of whom are in the West, voted in favor of the Senate
bill which was not far different from the conference report.
Senator BA-I:ICUS. Why?
Professor BAIYI'LE. Well, you know, it was a different mood last fall.

Also, I think very few people really understood the complexities. I
think very few of your colleagues in the Senate probably really under-
stood the complexities of the legislation when it was brought before
them. What they knew is that we have got a 30-percent dependency
on Mideast oil. My God, President Carter wants this. He was higher
in the polls than he is now, fortunately, and it went through on a great
surge of patriotism, I think. I think what's happening now—Repre-
sentative Cheney also voted for it in the House. I think what's hap-
pening now, I don't know how Mr. Cheney voted when he came
back up after he came out of conference report, but, of course, I do
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know that only seven Republicans, such as himself, did vote in favor
of legislation when it came out of the conference room.

Senator BAUGUS. When the conference report came back to the
House, most Republicans opposed it.
Professor BATTLE. Yes, that's what I would say, and I would hope

that by this time perhaps for the wrong reason, but nevertheless, I
would hope that he was one of them. But I think what's happened
now, and you probably have a much better sense of this than I do,
but what I gather is that people have had the time now to look at
this thing, to realize exactly what some of these provisions mean,
which we have been talking about today, and for these reasons either
as a matter of policy or a matter of fear that it will be struck down
and become a Demobilization Board, I think now people are very re-
luctant to support it. Although, it's correct in principle it's bad actual
construction.
Senator BAuctrs. Well, I hope you're right. But I suspect that most

Members of the Congress haven't given this any thought Since the bill
was defeated a few months ago. They are preoccupied with elections
and who might be elected President and Iraq and Iran and the World
Series. I frankly don't think there are very many Members of the Con-
gress who have given a lot of thought to this. That's why I'm holding
these hearings.
I felt there was a need to flush these issues out and to take the

arguments back to Washington and begin to help educate some people.
But I need some help.
Professor BATTLE. Well, for the record I can assure you that Gover-

nor Herschler is very definitely opposed to the legislation, in fact the
legislation resembling this in any form Attorney General Troughton,
John Troughton, is very much himself opposed to this. I have been in
communication with several members of his staff. He has been directed
to prepare a memorandum opposing this legislation.
Senator BM:7GUS. Both the Governor and attorney general have sub-

mitted statements to this committee in opposition to the EMB bill.
Professor LAITOS. Senator Baucus. out of curiosity, do you know if

when this proposal went through the Senate. or even in the conference
committee, whether as an issue it was raised and by way of parallel,
the incredible powers given to the Officer of Price Administration dur-
ing World War IT which, I think, is about as close as I could conjure
up as a precedent for the powers here, and there were different kinds
of power and it was a different time and they were operating under
the War Powers Clause as well. But was that issue as well, the novelty
of this proposal of whether there was any precedent in practice?

Senator BAUCUS. No, frankly when the bill came before the Senate,
it, went through very quickly. As Mr. Battle suggested, there was
the perception that we needed to do something. needed to move quickly
and I vaguely recall that the Office of Price Administration was used
as a helpful precedent for the bill.
Professor LArros. There is precedent--
Senator BAucus. There is precedent for having a super agency to get

thino:s moving. I think very few Members of the Semite have the time
or the inclination to focus on any of the problems. The proposal came
up and it was rushed through the Senate pretty quickly. If the con-
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ference report had come back to the Senate the vote would have been
closer. It was fairly lopsided when it first went through the Senate.
But the answer to your question is that the Office of Price Adminis-
tration was not used as example of the problems this bill causes but
rather, used as 

Professor LAITOS. Did Kennedy's staff address some of the Constitu-
tion issues that we have raised?
Senator BAUCUS. I tried to get the bill referred to the Judiciary

Committee because of the constitutional issues, but was unsuccessful
in doing so. You might recall that the Judiciary Committee chairman
had other interests at that time as well.
Mr. DANIELSON. I would say that one of the other problems that

maybe is worth 30 seconds is this question of how much does the State
agency get to know about the projects before it has to say when it
thinks it can get its decision made. A lot of these initial applications
are the real reason for the delay. You get an initial application and it
says there is air out there and we don't know what the quality is and
the nearest weather station is 60 miles away that says here is what
the weather is like. There are some streams there; we haven't sampled
them. There may be ground water but we don't know, and then the
State, and here is the kind of technology. I would really suggest that
anybody worried about this problem ought to look at some of the
DOE's environmental impact statements on oil shale. They say we
don't know what this technology is going to look like, but it will more
or less be like this, and you give something like that to a State and
say when do you think you can get your decision made and whatever
they say the board then turns around and stays 6 months on this.
Senator BAUCUS. I have another question to ask you, Ted. The At-

torney General was not in favor of a one-stop permitting procedure.
What was your reaction to his statement?
Mr. DONEY. Well, I think that kind of goes back to what's been dis-

cussed here already, and that is the perception is that State govern-
ments are slowing down these projects. I agree with Luke that we are
not doing that and I said that this morning. But the perception is we
are, and I think in order to counteract that perception that the Nation
has a one-stop permitting bill will help do that, and I agree with the
statement that was made earlier that perception is more important
than substance on these political-type matters like this.
Senator BAUCUS. They are both important, but you have to deal

with perception as well.
Mr. DONEY. Sure, and I think a one-stop permitting system will help

some of the problems that we have. But generally it will change the
nerception or help change the perception that people have. I would
like to add to what Luke -lust said about the State agencies' decision-
making. I alluded to that in my testimony this morning. This bill has
an ironic, I think, effect in that it will force State agencies to deny
projects under the State statutes.
Senator B m-Terrs. Because they won't have time to-
Mr. Doxvy. To review them and under the State Siting Act our

board cannot certify a project unless it finds ti,e thing will represent
the minimum adverse environmental impacts. It cannot find that in a
year. It's impossible, it's physically impossible, so we are forced to deny
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the project which is opposite, I think, of what the intent of the EMB
is.
Senator BACKUS. But what's a reasonable period for Montana De-

partment of Natural Resources?
Mr. DONEY. Our statute now provides 33 months maximum on the

large projects and 2 years for the smaller projects. The key problem
here is that we need a year's worth of field data to analyze the sites and
impacts that would be created at those sites. Now, where that data is
not yet collected it is going collected now in our States and, I think,
in most States. But in some areas it is still to be collected. We need a
year's worth of field data and after that then we can draft the EIS
and go to the hearings and get a decision in about 2 years maximum.
Senator BAUCUS. Is 2 years or 33 months reasonable or unreasonable?
Mr. DONEY. I think it's very reasonable, very reasonable. It meshes

with the schedule they already have adopted themselves. They are
going to come in with a preliminary design and preliminary analysis
of the sites, and then they are going to go from there. Without State
regulation they are going to go from there to more thorough analysis
which will be done now under State legislation and the two mesh, as
far as I'm concerned. The 2 years the State is taking here or whatever
it is, 21/2 years, is not going to add to the time at all. It meshes with
the time the companies have already been planning for without State
regulations. Now, the companies wouldn't agree with my statement
that I just made. They think it adds to their timetable, but as far as
Pm concerned it does not. I guess my, you know, from sitting here as
both an attorney and administrator of these programs and having been
around the track a couple times with these political-type issues like the
EMB, it seems to me we can discuss all the legal problems and the
constitutional questions, but the real problem is going to be change the
perception that the country has about our energy situation.
Senator BAUCUS. I think that's exactly right.
Mr. DONEY. And the way you counteract that is educate the public.

It's a bad bill from a policy standpoint, it's unworkable and try to
explain how the thing cannot work and in the end will be a disaster
for our country. Raising the constitutional issues will help some, but
I don't think we will change anybody's mind. I have seen the legislature
in Montana pass unconstitutional laws right and left, and you stand
there and tell them they are unconstitutional. They don't care.

Professor LAITOS. Because you always have the courts to correct it.
Senator BAUCUS. The phenomenon of trying to mobilize public

awareness of a real danger reminds me of a story I heard a few
days ago.
Dr. Alvin Reich spoke at a conference in Helena on problems of

disability. He flew into our State and the weather was bad and
Northwest Airlines didn't land in Helena. So. he took a taxi from
Bozeman to Helena. Well along the way he was thinking about the
time he was driving a car not too long ago. He was driving along on
a four-lane highway and some lady was crowding over onto his lane.
She turned to him and shouted, "pig." He knew he was driving at a
fast rate of speed but didn't think he was bothering anybody or causing
any potential danger to anybody. He got perturbed. so he turned to
her and shouted, "cow." Whereupon, he ran into a pig.
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The obvious moral is sometimes we don't know when people are
trying to help us. Sometimes we are trying to mobilize others and it's
hard for people to recognize that we are trying to help. But, of course,
that's our perception.
Are there any other points anybody wants to make?
Mr. DANIELSON. One quick suggestion

' 
Senator. One of the things

that disturbs me is that given how important this bill is, and it really,
is important, that people haven't done more research on what the prob-
lems are. You may find some agencies have no problems at all and all
the problems, if there are any, are concentrated in some States or
some particular agencies. I just think that for a couple of hundred
thousand dollars somebody could do a study of the permitting process
for major energy facilities, gathering together things like these forms
12E2 and the various EPA reports on the status of their permitting
activities and State reports, and produce a study that might point out
where the problem is or what the problem is or if there is a problem
and how big the problem is. It would seem to me that that kind of a
study could just be immensely valuable either designing legislation
that would achieve this end while not using the meat-ax approach or
pointing out that maybe there isn't a need for it at all, and maybe
somebody in the Federal Government could be found to do so.
Senator BAUCUS. That's a good question. That reminds me of an-

other point. The examples you often hear in support of an EMB are
projects like the trans-Alaska pipeline. Could you explain why the
problems with such projects don't justify an EMB? What happened
in that instance?

Professor BATTLE. Well, I certainly didn't follow it closely, but I
know essentially that the trans-Alaska pipeline ran into a lot of obsta-
cles primarily thrown out by environmental groups attacking the EIS
on it, and Congress response was to clear the way. Was to on the piece-
meal basis to wipe the board clean and say essentially following cer-
tain criteria the pipeline will be built. I think Congress always has
the power to do that, and to the extent we do have a major energy facil-
ity frustrated by Federal agency environmental litigation or by States
Congress always has the commerce clause.

Senator BAUM:TS. That's another point that we heard made today. I
suppose the proponents of the bill would say that we should be clear-
ing the way for all the major projects, not just the ones Congress has• the time to deal with. Should Congress every year simply designate
the 10 projects that we want speeded up. Maybe this is a better pro-
cedure than EMB, I don't know.

Professor BATTLE. I think that's a better procedure than a three-
member Board with a standing mission to do precisely this. I think
you appoint those three members and give them the mission they are
going to promulgate some project decision schedules. They are going
to do their jobs.

Senator BAUCITS. So, you are saying that if the country, as a whole,
wants 1 or 12 projects expedited that it's better for Congress to ad-
dress that question and act yearly rather than for the EMB to do it?

Professor BATTLE. I think, of course, Congress will not act unless
a bottleneck occurs. I hope it will not. There are a few, I think, mis-
takes in the past. I think the Teleco exemption was a mistake. Congress
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acted hastily. But still in all, I'm more comfortable with that than a
Board with a mission to mobilize when I'm not sure that there is any
need for it No. 1.
Mr. DONEY. I would sure agree with that, Senator. Both of the pipe-

lines you mentioned I think got into trouble because both of them had
some serious questions raised about the need for those projects, and
the impacts that they were going to create. Legitimate questions as far
as I'm concerned which still exist today. But nevertheless, the Congress
finally felt that they had enough of that and passed legislation to at
least get the Alaska Pipeline going and they did the same with the
Northern Border Pipeline now which is going through Montana. Now,
that has some ramifications, too. We just finalized our EIS on the
Northern Border Natural Gas Pipeline and our conclusion is that that
pipeline is not needed now. That conservation is taking hold in the
Midwest and that natural gas will not be needed according to the
projections of the Northern Border Pipeline Co. for the Midwest.
But Congress says we are going to build this pipeline, here is where
it goes, there is nothing the States can do about it. I think it's a proper
function for Congress to carry out, not some Board that will be answer-
able to nobody in making these decisions in a vacuum.
Mr. DANIELSON. It is true that you folks have to come back to the

voters every so often and get them to renew your mandate, and I don't
think that Board would be as responsive. The other thing is beyond.
I mean, those are the examples.
Senator BAUCUS. In addition to that—I apologize for interrupting.

The Board is going to be lobbied to death by people who have the
means to lobby. Excuse me; I'm sorry; go ahead.
Mr. DANIELSON. I was just going to say the other thing is, I think,

the point of the written statement I made is that so far as we have been
able to tell with the research we have done, when you go beyond those
often-quoted examples you have a hard time coming up with the major
project that was going to make a big difference in our energy future
that got delayed, and that maybe if there are only three over the last
decade or whatever that those are few enough that Congress can grap-
ple with them.
Senator BAUCUS. OK, I want to thank you all very, very much. This

has been helpful. It means a lot to me personally. I know it also means
a lot to the other people whom I will distribute this record to.
Mr. DONEY. Shall we send additional testimony and material asked

for. Senator, to Pat?
Senator BAucurs. Please, send it to my office here in Missoula.
Professor LAITOS. Will we have an opportunity to see the results of

the testimony? Will it ever be compiled in one version?
Senator BAUCUS. Yes; it will be. Each of you will have a copy of

the transcript to edit. Thank you again. The hearing is adjourned.
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APPENDIX
ADDITIONAL SUBMISSIM OF JOSEPH A.McELWAIN

Western Regional Council

September 15, 1980

The Honorable Ed.Herschler
Chairman
Western Governors" Policy
Office

3333 Quebec Street
Denver, Colorado 80207

Dear Governor Herschler:

The Western Regional Council, a coalition of chief

executive officers of corporations doing business

within the Mountain States of Arizona, Colorado,

Idaho, Montana, Nevada, New Mexico, Utah and

Wyoming, joins with you and other WESTPO Governors

in opposing Federal legislation to place a ceiling

on state coal severance taxes.

WRC feels enactment of such legislation would be a

dangerous intrustion into the prerogatives of

the several States. Our organization much pre-

fers working with you and each of the individual

governors in seeking equitable and reasonable tax

treatment which recognizes both the needs of the

individual State and the capability of industry

to pay. This continues to be a matter of State,

not Federal, jurisdiction.

bw

Respectfully yours,

J. D. Geist
Ch irman of the Board

James C. Wilson
Chairman
Energy ad hoc Committee
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V‘c)stern Regional ConnL,„,

ENERGY MOBILIZATION BOARD

The Western Regional Council believes that 
if federal laws and

regulations controlling resource development had been 
drafted,

to reflect a more equitable balance between
 environmental protection

and resource development, there would not now
 be a need for the

Energy Mobilization Board. The Energy Mobilization Board represents

an effort to treat symptoms rather than to 
address causes rooted

in ill-advised legislation and regulations. The Council remains

committed to rectifying these basic causes. In the meantime, the

Council supports the concept of a federal entity em
powered to

expedite decisionmaking regarding priority energy
 projects.

The powers of such an entity should include t
he power to:

• Define federal, state, and local decisionmak
ing

timetables and deadlines.

• Refer to Congress for immediate decision, issue
s not

resolved within established deadlines.

• Receive immediate judicial review of its final

decisions.

The Council believes that Energy Mobilization
 Board legislation '

should include a grandfather clause, exempt
ing all projects under

construction from any construction or production 
delays due to

subsequently enacted or promulgated environmental
 requirements.

On the other hand, the Council does not fee
l that the legislation

should include the power to override substant
ive provisions of

existing state and local law, such as environme
ntal performance

standards or state water law.

We urge that the charter of the Energy Mobiliza
tion Board be

subject to a statutorily required Sunset Review
 after four

years, and that such review include explicit cr
itera which must

.be met if the life of the Board is to be e
xtended. If it cannot

be shown that the Board has in fact resulted 
in significant

reductions in decisionmaking timetables, or if it c
annot be shown

that the Board has made a significant contrib
ution to reducing

the nation's dependence on imported oil, then
 it should be

terminated. Such a review should also contain a detailed s
et of

recommendations for modification of existing legislation

and regulations which necessitated the creation of an Energy

Mobilization Board.

The Council wishes to make clear that its support of the
 EMB

concept is predicated upon the assumption that the EN
D does not

represent a solution to more deep-seated problems in our
 national

energy policy. Solution of these problems will require a broadly

based review of the legislative and regulatory provision
s which

now stand in conflict with the President's energy produc
tion

•
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The Billings Gazette

inlin
• A desirable fast track
developing for energy
Colorado is setting a pace

that Montana could well follow
with its Joint Review Process
(CJRP) to streamline and thus
cut the time needed to get an
energy project from the drawing
boards to operation.

CJRP is already showing its
worthiness. Spokesmen for
Amax Inc. say the state agency,
organized by the Colorado De-
partment of Natural Resources,
has cut 18 months from the time
previously required to be
licensed. Other energy compa-
nies expect the joint review
process to save them up to two
years.

What CJRP does is coordi-
nate the activities of an esti-
mated 150 different federal,
state and local licensing agen-
cies. It's purpose is not to evade
the state's environmental laws.
It is to ensure they are not
slighted in the much-needed
speeding up of licensing proced-
ures.

Most industries realize they
are going to have to live with

laws protecting the environ-
ment, that the days of reap, ruin
and run are over. Putting the
licensing process on a fast track
will save the industry time and
money, which could mean less
cost to the consumer. The sys-
tem is designed to do it without
running roughshod over conser-
vation, reclamation and pollu-
tion laws.

CJRP's •system sets up
monthly meetings involving
representatives of the company,
licensing agencies and the pub-
lic. Problems are brought up
and solved earlier.

Results to date in Colorado
have been favorable. Companies
have been able to meet reasona-
ble public objections without
long delays. Some call it an ear-
ly-warning system, one that
avoids costly, time-consuming
lawsuits which create unusable
heat but not much light.

With this area destined to be
highly involved in the nation's
energy-solving problems, the
joint review process is a must.
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THE POLITICS OF A NATIONAL SACRIFICE AREA: WESTERN VALUE ISSUES

Daniel.H. Henning
Professor, Political Science

Eastern Montana College
Billings, Montana

GENERAL

In the Northern Great Plains Region of Montana, Wyomin(j. and North

Dakota, over 1.3 trillion tons of coal underlie approximately 250,000 s

square miles of undeveloped prarie lands known as the Fort Union Coal Reserve./

If only the strippable coil of Montana and Wyoming ware milcd, AD0vt 67

Lillian tons or 100 car Vein units tiould be available for !hipment every

two minutes over the next 25 years. The two contAn 48.5 pi..ci.nt of all the

!Arippable coal in the United States. If this sane coal we co.eVerteU

into oil, it would yield to approximately 7 million oarrels of crude oil a

coy." The Federal Governms.nt owns about 60% of the westert coal with

ihe remainder held in state, private and corporate (e.g. Burliegton Northern

Lailroad with vast coal lad holdings) owership.

(nom corporations, in conjunction with various goveffilentzl avricies

fivolve!lients, are beginning he irreversible prwess or dee,lie(Ais fu v tais

fegioe dith massive plans for strip mining, power plat!, syniwl

plaits. Currently, GOill strip mining operations in Mcottoi: tret 1.40(1.Airw,

...rc producing 41,prox'aratel 70 million tons a year and ence.1
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have piens to develop vast new aereages through purchase or lease arrangemente.

A consilerable number of power plants are now starting to appear in the Region.

There are plans to add large nueberi of new power plants in the near future.

Energy corridors and coal slurry inee are also being considered to accommodate

the increasing volume of cord which is currently being shipped by railroads

to plover plants outside the region. The Department of Energy (00E) has

identified 36 sites for minemouth synfuel plants in Montana alone and plans

to locate numerous others in the Region.3 .

• Under the frageented energy policies of U. S. governmental and

energy-related corporate seetors for the energy.crisis, a unifying

thrust appears to be that the Northern Great Plains Region of Montana,

Wyoming and North Dakota should be developed as a National Sacrifice

Area to neet the energy needs and depends of the nation. Much of this

policy thrust centers around the availability of abundant and strippable

coal which is found in undeveloped and sparsely populated public and

private lands. The Statistical  Abstracts of the United 'States (1979) states

that liontana has a population of 785.000 and 147.13D square miles. while

Wyoming conteins a population of 424,000 ard 97.914 sluare miles. Consequently.

the total populations and land areas of the three states of the National

Sacrifice Area would involve approximately 1.861,000 residents on 315.000

square miles

fhe selected portions of these three states which contein the under-

lying coal deposits would be primarily impacted by the energy developments,

i.e., intensive coal strip mining, power planis,and synfeel plents. However,

it must be recognized that the entire states would share in the associated

and seconder.' impacts of being included in a National Sacrifice Area.

6
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Including population, pollution, water allocations, transmisaion lires,

cliergv corrid. etc. As a consequence, the agricultural economies end

oualiti environments of Montana, Wyoming, and North Dako'.a would

be suseenti311y changed to energy denendent industrial econoniei and

envirersentally degraded. developed areas. These chanoes would alsc affect

the qualities and ways of life of the residents, politics, governmental

and social instltutions, ceemnities, and a host of other actvities of

impacted States.

• In essence, the combined effects of making Montana, Wyoming, and North

Dakota into a National Sacrifiee Area by massive energy develapments would

be to take th( "Went" out of these western states, i.e., take the Montana

out of montane, the Wyoming out of Wyoming, and the North Dakota out of

North Dakota. Until the advent of the energy crisis, these states were

'generally undevelnped and known for their high quality environments anu

unique western life styles. However, with the explicit and leplicit thrust

of fragmerted and crisis oriented energy policies to transform them into

a National Saerifice Area, serious political and value Issues are posed as

intense controversies emerge.

It generally recognized that energy policies and decisions are highly

political and controversial as well as given to a fragmented and crisis

orientation. The human values, which underlie the political conflicts,

can produce either wise or unwise decisions on energy and environmental

matters. In this sense, many energy and environmental problear are beyond

the scope of science and technology as many detisions are based upon human

values and morals. The authoritative allocation of values in the political

process will nasically determine cnercy and environmental policies. In this
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xase, tht future of Montana. Wyoming. and North Dakota as a Naticnal

'eacriiice Ai eill he determined by how pelitical values affect

mekine process. It is the purpose of this paper to explore and anelyee

sore Pf these westPrn value issues.

VALUE ISSUES

STATF'S RIGHTS. Much older than recent environmental and energy iSfUES,

the traditional and historical value of state's rights argues against the

inveluntary sacrifice or loss of sovereignty of a State for any reason.

Civen its verinus political uses and abuses throughout history, this concept

i; leeinately recognized by the Constitutional concept '.if Federalism. Ptli

Tenth Anendment of the Constitution states, "The powers not eelegated to

the Uoited Stetes by the Constitution, nor prohibited be it te the States,

cee raeerved to the States respectively, or to. the people.." ois%erically,

the state's riolits doctrine has keen used to resist federal elcroachments

e!, well al to argue in favor of political benefits for individeel states (el

Lke *Irelands of eutomony and sovereigete

ke*e'er, under the threats of becoming a National Sacrifice Area, te

iidoled dates are making an unprecedented utiliiatlon of thie .:octrine/

4..ilue in the reeee of protecting their veiy survival as States. Teey do

not wish to Lecone energy coloeles o a nation by the ineelteble ad

i.eversaele transfornetion of their environments, populetions, health,

ecoeoeiee, weye. of life, and institutions. Further, the utilizatite of this

doctrine is directed at the collusion of the Federal 6useinment end eeiniy

eut ce: state aeerly corpoeatInns: the two have teamed up k.o (Tod'ic.e

1.tus ftr entree, Jeveloofeit of the area at all costs. iuie

levoivi.efea ~e..scced,. nornal federel encroachment or the stet.e'e ye "
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ire of thf. ".itate's rights dcvArin- hy the

irterwinr,d with the reality of corporate irvolvemcnt and eo!lusion.

ttasically, the state's riehts vllue hinges on .he clncept that the

inyolvd wzlt to "c01 +lair e%1 tlint.c" en Imergy !•_,.,elopments which

will orr9r their :)c, rlern. r:-,rt;Ina ronveSsflan Pot bil liars has

stated:

MnovIna has, as an important
to share is wealth with the
has ticcom wh.,7,ther the state
provicYr of it rvicIL:ron or
a rough shod manner t'y

. cur unique w2y of life."

facet of its her6tage, a true willingness
rest of the natio. The iltimete cLe3t1on
• liontana will cAtinun to be willing
• rnlony $e7me de;ires avr nvcrrin in

inte,-e?ts who ennot fJ•ly atoreciate

In the sem vin, Nonl_ana It. Governor Ted Schwinden fts notei:

We kr.,7.w we have a responsibilitiv to share our rInouri:?s ind be
vet o!' the energy solution. Wr.at wo dan't want to i i, turn
over control to outpeors--and that means OPEC, lash'ngton,
and the Est Coat.J

U.STERN '<IMAGE: As contrasted to other energy hungr, states, the

involved western states have an abundance of energy to wt,it their own

rneds. Fur example, Governor Tom Judge indicates that Muttana currently

produces t.wo and a half more times the enemy than it comumes.6

Like other western states, the involved States share a eu.v.an western

heritage 45 well as some different issues that separate them from much

of the re.ii of the nation, e.g., scarce water, large fedvral tvwnership

of land within their borders, rapid growth, and an agricultura\ base.

This, in turn, provides a basis for growing emphasis on reyional or

sectional politics with a focus on western.issues. However national

energy issues increasingly force conflicts with western f4cdonal political

issves. or example, demands for scarce water for energy developrents

are in serious conflict with the present water allocations fr

agriculture.
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As part if their western heritage, the involve,: states n.,t only

l,hare a sense of 1nd2perldence and natural resistance tveArds the Fedaral

government, and, often, resent forms of governmental intervention

Denally and Jonas note several coreranwestern political rharacteriles

which arc fn,nid in the involved states: (a) the erph,10!: on dev,,17:-- nt

of natural resources, particularly water, (h) strnng nl'ttral resurce

pressum groups. 'especially in thc areas of water, iigrfrolture, ranching,

power, and mining, (c) an acute awareness of the fi-i^ral c!nYrrrriunt and

the strong irfluence of westerners on natural resou.-re aglncies (many

westerners tend to view public lands 25 provincially or umurity

owned), the weight given to an individual's indepenOnnce and personAiitY. 7' 8
In this sense, the western heritage creates life st/les and a state

of mind for western identity and independence of the publics of the involved

states. The involved states have a quality of life and in environment

which is recognized as one of the best in the world. Values and life

styles associated with a healthy and spacious natural enviroament.

agricultural economies, and sparte poulations are reflected in concerns

abouthaviig these features degraded or destroyed by massive energy

developywer,ts, i.e., the removal of the essential characteristics and

.qualitic, of the states and their residents.

Much of thls would hinge around the transformation of the states

from their traditicnal agricultural and small communities basis to an

industrial aid urbanized basis. The northern.great plains environment

is a social 4rd cultural one besides a physical one. The development

of it, with the consequent population impacts, would result In a loss of

western heritaTs and identities for the resIftnts Involved as well

70-428 0 - 81 - 10
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as the end of ways of life and of unique environmental qualities

fcr ole states.

iurthfr, thee- 17. a recoenttine that much of this transformation

would be on a short term baris with boom towns and transient workers

as well as a gradual mesirment teeny from coal to other more economical,

efficient, and environmentelly some Terms of energy. Consequently,

there are serroes concerns that the invnlved stntrs and their western

heritages are being sacrificed because of the erphesir which is Mine

placed on coal as a stopgap answee to the erergy crisis.

In noting thn concern of western governors to Preeideet Certer'r

call for a crash pregram of coal exploitation. Kvrtrek. in. "The

Angry Vest vs. The Rest," observes.

Their anxieties stem from estimates that 600 revue.? eiles of lane
could be strip mined &rine the first 30 years of the Cirter
program; that synfuel develoevent could divert enough ,,Aator to
ruin agriculture; and that coal and oll-shale hone teers perch
like the old gold and silver camps would spring u?, requiriee
new road;, schools, hospitals and sewers and saddling their
states Kith a lunar landscape and debts reaching far Into the
future. /

Mcause of the large scale plans for exporting coal and building paler

plants the very survival of the western heritage has become an important

value issue.

FRONTIER EXPLOITATION: According to Fredrick Jackson Turner, a noted

historian. the American character was formed through frontier interaction

and transformation. He considered this frontier interaction to have

profound.influences on American Values. America has OACe contained

the richest frontier in the history of the world, but Turrer documented

the dieeppeorance of the Americln frontier in 18901° However, symbolic

frontier concepts and values stiL eermeete AmerIcan life. regardless
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time and value lags. Much of the argument for making Montana,

Vvmino, and N;JC,.:1 flAota into n rbtional Sacrifice Arc,a hingas arid

expinitir,q tho trnminely unliritc-! resourncs And unievelcped areas of

a "Nnw freitierm withoAt reAl concerns at.out thn irrarts tkis will have

on the environment and life styles of the affccte,! Areas. Valuc% as7:7.1ated

with frontier exploitation Include progress, meterialism, utilitrrienisl,

economic development, pragmatism (short term), and other aspects of

the Americen Dream of unlimited growth based upon the use nf unlimited

resourcps. Modern technolocy becomes Vie mijor exploitive end and

rears in this dream and exnloitation.

Historically, the involved States have placed higM values on the

indepenrient economic exploitation of their natural reSeurccs. Although

the frontier has long since disappeared from the American WItc., otttitT!0'..

associated with unlimied, unrestrained, and irresponsible rxrloitati-m

still persist in the involved states as, elsewhere. This is wticolarly

true wheru there is a close proximity and heavy utilizztlon of eaturll

resources found on abundant Public lards. Economic development is oft,!n

vieved as good for its own sake without aesthetic, ecologi:al, or future

concerns. However, under the prospects of masIive energy development

as a hational Sacrifice Area, mixed reactions and ambiguity surround

frontier exploitive and environmental values end conflicts.

Consequently, the publics of the involved states reflect a spectrum

of frontier exploitive, compromised, and environmental values and

which makes energy developments highly controversial and political.

Observion this, Newsweek notes,

Most Western states now have hii.h-caliber moderate conservative
governors who must mediate dis:):;tes between developers. environ-
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mentalists and the Federal government. They must step quickly
and eelicately to satisfy western voters, who are qiven to
initiutins, referendums, and recalls at the drop cif a
Stet,..

Montana, rJr example, has some 0 the strongest environmental legislation

in the nation, particularly in the areas of reclamation, power plant

siting, and ceal severance tax, as well as several environmental initiatives

in circulation. however, recent efforts to weaken this legislation

has caused important legislative controversies. These efforts can be

correlated with a de-emphasis of the environmental movement and the

growing attention which is being paid to energy and ecoromic concerns.

Nevertheless, numerous surveys of the publics in the invelved states

reveal that the majority share strong concerns about protecting the

environment.

The frontier exploitive value is reflected in the various outside

corporations who have plan5 for energy developrents in the involved

states. The investments posAbilities for energy corporttions are

greater in the involved states than elsewhere in the nation, particularly

because of the existence of,larqe areas of undeveloped public and

private lands and large.iLeounts of strippeble coal. Actually. over

90 percent of the western strippable coal could be deep m1ned,12

but this is a much more costly process than strip mining. Consequently,

cheap land or leases and inexpensive mining methods are strong economic

factors which encourage corporate investment under a frontier exploitation

orientation. In this sense, corporate investment potential, rather than

the resource, appears to determine where the reecarce wil he deve!onfi.

It is further recogniyed that eastern, deep mined coal pv:tive,,s

CIUS per ion th,-,1 the western strip mined coal. Derritc 10'4 ol'fur
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cunteni. of western coal, such more of it would have tc Lerned. with

proportionate increlees in pollution, to produce the same BTUs provided

by Eastern coal.

Furthermore, sparse populations will provide less opposition to

the power and synfuel plants and the developments can be economicelly

located near the source of the coal Ihich would eliminate most trans-

portation costs. Huwever, public resistance to locations of energy

plants is increasingly recognized as the severist nationwide problem.

In addition, high costs are associated with this oppoeition, including

long delays with inflatienary construction costs, court cases, public

relation expenses. etc. The spree populations and smell communities

found in the involved states wauld provide less opposition costs than

would be found in states with large populations and urban areas. The

investment aspects also hinge on the capitalistic ettieudes that everything

should be used and developed in some !tanner under ecocomic concerns,

i.e., that "worthless' and undeveleeed prairie lands cen become econom-

ically "worthwhile" through strip mining and developments for profits.

TECHONOLOGY: A conwein value Statement made about eneriey is that it

should be made abundant and cheap thrnugh the use of technology, be

unlimited, and that energy developments will not harm the environment.

These assumptions provides a ratiooale for developing e National Secrifire

Area. Despite the emerging realities Vibich contradict all of thecq

assumptions, technology appears to be viewed as the "magic" Wch will

result in the attainment of all three. Sittler states,

The rule of technology in modern American life is !letter understood
If one sees it not only as an application of sceetife eneeielee,
but also as a way of life joyfully cultivated to/ a people 1,he
retain a frontier mentality long after the physice! frontier
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hdS V30:.4,00. . . That simv.le 4nd un.:ritical acclain.. should surround
th:. adwirco nf technology. in 011in is evidon:e of
that has nevcr had to come to terns with hinind,ri, lipits,
cnos. . . A new frontier" has come into v.ew, ni the exciament
and c'i - licIte of it is similirly greed. That
Uchf,stov crdi earrect the ilivirenmentil di.A,,do-s to wiiicn it
has 70 lerlely contributed i... an ..ssumption that has the 'attas
of secular heresay.13

The Eechnolow assumption, including its Amceicar. "%.7t3 nf life,"

prnvirLs the basis and beliefs for makiro a "Iriergy New FtonLier" or

National SF.crificl Arta without limitat4 ons. It also ,:rovi.:ns the

mythological concept that the various energy developments pLu for

the involved states will nct really harm the environment. Btica6ce of the

faith plc:ceJ in technology, it is believed that polLtien cntr.:1 cd

reclamation, 'Jill be able 0 reduc..1 or ttiti4efe the negatjve

effe7ts of power plants, synfuel plants.and coal strip min'. It is

also assurLJ that the impacts of incread populations and boor tcAo:,

can be mitigated by technological pleAning and scie-J -!fic 7.tud1es.

Transmissfon lines, energy corridors; and Coal slurry lire are to be

blended into the existing environrnt by tethnolonical consultaots

inventing innovative rrograms. Ideally, th.: nest of thc nation, will

have its cheap and abundant energy whilo still protection the environment

of Montana, Wyoming, and North Da.,:ota.

However, a growing body of scientific evidence and environmental

realities argue against the technological assumptions made above, i.e.,

the inplved states would definitely becomu a Nttional tr.

In the area nf reclmation, for example, serioi...s dt.ht .

whether it can be made successful on i long term tr.s , usinc 1.10 I

technology. The semi-arid conditions of the invoved 1.1mr:r

reclamation efforts considerably, particularly because if lew
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rainfall (under 20 inches a year), periodic droughts, short growing

seasons, and poor, thin soil. Native plantltfe has adapted to these

harsh conditions, including serious droughts. of the prairie ecology over

centuries. Further questions must be answered about the daal/ire: of

aquifers, wildlife dispersal, erosioo, and other problems which will

result in permanent land and ecological disruption.

Reclamation efforts may involve thousands of dollars for a given
t•

acre with irrigation, exotic and natural grass seed mixes, mulches,

fertilizing, and other techniques. Some ranchers have argued that they

could grow graes in the back of their pickups with reclamation treatment

of this nature. However, the key factor to be considered is whether

or not the land can be returned to its original status on a long term

basis with native vegetation that is self-perpetuating and productive.

Given the various disagreements about the success or failure of reclamation,

It is significant to note that none of the coal companies have applied

to recover bond money in Montana where the bonded land is subject to

inspection by the Department of State Lands. This money (over 2 million

dollars) was put up by the coal companies years ago to guarantee reclarat!on

under Montana Reclamation leg1eltt1on.
14

Technological assumptions eLout the effectiveness of pollution

control for power plants and synfuc,t1 plants are also sub!ect to

serious questions. EvAn with questionable pollution coW:rol devicns

fcr percentage controls of the pollutants, the sheer magnitude of

proposed plants as well as their combined numbers would hlore &vrsting .

and massive pollution effects which would saturate tht involved Stens.

For example, the North Central Power Study (1971), coldu:ted under e!el
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auspices of the U. S. Department Of the Interior and a number of public

utilities, proposed 21 power plants for eastern Montan% 15 in Wyoming and

four for North Dakota. The plants would range from 700 to 10,000

melawatts and involve a vast network of transmission lines for trans-

porting electricity to other s1ates.15 Although many have labeled

the study prnposals as unrealistic.-they are still very much present

for consideration by such agencies as the Department nf Energy.

Given the varying amount of power plants, the adJitien or large

numbers of synfuel plants in the involved states would leave little

doubt in pollution and other concerns as to their sacrificial nature.

The Department of Energy has identified 36 sites for minemuuth synfuel

plants In Montana alone under President Carter's energy plan. Ner3wa,ek

notes,

. . .But a crash program to subsidize massive production could
be an environmentalist's nightmare. Current technology for cval
liguefication and gasification, for example, release carcinogens
(cancer cauaing) into nearby air and water, increar.e air eeliution
and enit large quantities of carbon dioxide. The Cn2 emissioe%
raise the apector of a 'greenhoaae effect" - a paedual warmag of
the Earth's atmosphere that could alter the Earth's climate End
even melt polar Icec3ps.16

Under the technological assumption of a new energy frontier,

various plants are constantly being proposed and consiz!ered throughout

the involved States. A typical announcement indicates,

"The need is here." Da Kaston told the crowa packed into the
Circle High School auditorium, Kasten is a Brokway farmer and
Vice President of the Circle Chamber of Counerre (Circle is a
snail, agricultural town) and a member of the pro-industry
People for Economia Progress (PEP). ' Kasten said the power produced
by the plant (1,000 oegawatts and coal fired) is neeced to help
run the proponed Northern Tier Pipeline and other prospective
Industrie!, including a fertilizer and synfuel plant being considered
far conJruction in the eeea by Burlington Northern, Inc. i7
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However, concerns have been expressed by other local citizens about the

Pollution effects and population tweets which would result if the

plant were built. Further, the massive water demands of the power

plants and the acid rainfall associated with the burning of cell

poses seriouL threats to the agricultural base of the areas.

CONcERVATION: With the iminent prapect of becominn a Netional

Sacrifice Area in the near future, the involved States question the

nature of the demands which are being placed on their resources.

A noted energy expert, Amory B. Lovins, for example, observes that all

new national energy needs for the next few decades could be met by

cutting wastes and using energy more efficiently. He relates the

analogy of our using a chain saw to cut butter to much of our energy

consumption.18 Further. Albert Bartlett in, "Forgotten Fundamentals

of the Energy Crisis," notes that the energy crisis ie basically

created by the exponential growth which is characterieed by doubling

with a few doublings leading quickly to enormous numkers of demend.

He indicates that exponential growth will automatically lead to

monumentAl energy demands and consumption of limited energy sources

and argues that conservation, including a lowering of the exponential

growth rate of energy use,will lessen the energy crisis.
19.

Many experts agree that the United States could get by with

approxireAely half of its energy censumption and point. out that much

lower rates of energy consumption ar! found in industrialized, developed

natIone in Europe. Unfortunately, the United States corporate economy

and life styles seem to he dependent on an exponentie growth rte in

energy consemption and the virfelul end inefficient 'eel o energy.
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Consequently, there.are powerful political forces and pressures on the
governnpent to continue to assure that there are unlimited sources
and energy supplies while avoiding adequate attention to conservation
and the development of alternative sources of energy. This assumption
peints toward farther massie energy development and the forced
sacrifice uf a'segment of the United- States to meet the demands of
the Whole. In essence, It involves a short ranee, irreversible, and
symptomatic approach toward the energy crisis while it ignores a
long range and source approach, which includes conservation.

In considering conservation, Governor Judge stated,

Mcntana should become the nation's leader in conservation of itsennrgy resources and elimination of waste in their usage. . Thenunber one priority and the basic cornerstone or our energypolicy must be reduction of energy demand; any other course isultimately suicidal. . . . The only permanent solution to theenergy problem 11 in the development of reveweble, alternativeennrgy seprces. 2u

Many residents of the involved states question and protest why their

environments, health, life styles, and agricultural ecancmies must be
sacrificed when conservation and other alternatives are available.

As the most materialistic and wasteful country in the World, the
United States appears not to pay serious attention to conservation

under its technological and eeonomic growth mania with constant

exponential rates of energy conswption. A basic question here is

whet are the real energy needs through conservation al. opposed to

wants and demands under destructive assumptions. At the same time,

growing energy shortages end limitations Indicate the need for conservationS,
but the nverriding mandates appear to obtain abundant energy supplies

as based on these very assumptions. PPA this would mean massive energy

develoament of the involved States at all costs.
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AlITHORITArtli.NISM: When Americans have a problem they usually turn to the

(Jove rirent with the expectation that governmiJat car do soccot!ling

about it. In the energy problems, severe crisis pr,rsares are placed

on the government which. In turn, contiines 'aith corpoqltions, 0:rough

various arrantierra?nts. for supplying the unl'rnited ener:,y demanded.

However, the desperate nature of thil energ! "marriage" between governmont

in corporations appeam to point toward tht,:, adoption of a!)thoritarien .

pOritiPS. There are fear; that the Federal ,iovernrnnt wIll become

more and TON totalitar.:en in pressir.g for tliergy de7e13,:eient5 while

ignoring stece's rights, environtoital costi, public ot los4 tion, ard

other legitimate constrain. In the case of the involv:.d States, this

authoritarianism alight result in their being treated c en!rgy crlenfrli

rather thin as smaereign ntates with ContituConal r17.tits row,ried in

Fed.?ral

A classic example of the grywing energy aUV:lorittrinilm of s

governakint is the establishcrent of a Energy kart Scard Wei 's

anticipand to be signed into law by Cotwess. Th:‘t1 1

broad and arbitrary powers to acceitwatn and expieli..le rolttA

projects at all costs; it will arbitrarily set stAnia01 of air qualit\

rater quality, and use, i.e., "fast 'Li The .00 d be

eurdowered to arbitrariljf waive or od,rrule Fed*rr ed Stee laws mil

urornedures, assume the clecisiou-rta'dwf powers of Fr•JA.!.,1 .ind State

ereirpt energy prokttr; !row LkA,.;11t,nce WW1 'el21slat1vv

requirfmrItS end restrict the 1.,1portnrsitie for ju:!ic—il -oview an4

In essence, the irs VILYAS 4 Jarql.ros

to the Ftieral Systcr of chec'..t and balarces. It r. . :f1



144

ixecutive agency with the power to alter and overrule the Federal

Government aed States. It could be used to pave the way for developing

extensive energy projects in the invelvel States by overriding le.lis-

lative and adrinistretive eequircmeets as well as public opposition.

For example, requiremeett perteinine t propcsels for power plants end

synfuel plant cofittinel in the Meeit,,rna Major Facility Siting Act

could be overriden by the Cm

Various Congretsional legislation is also under consideration which

would reduce the powers cf the involied States to control energy

developments so that the large consuning states will find it easinr

to meet their energy de -ands. Through tiorthwest Poeer legislation

associated with the Bonneville Power Aeoinistration, an il member

regionel council for energy policy veu'e be established for Montana,

Idaho, Washington. and Oregon. Yet, the mawrity of the coal fired

generating plants for Oregon and Weshiryton woed be propo:ed in

Montene, but Montana would only have tut 'otes or. the Council. Montana

has ealici objections to a regional power Warming veacess that does

not guerantee its equal state represeetetion on deciOons which would.

profouodly effect its future.21

Cvlgressional bills are also under coisideration r0.1-.h would net

the rights of the iivolved States to contieee to tax mined !mai under

their coal severance tax legislat1on.2Y Thise coal taxes aro utilited

to redece the impacts associated with energy de'veloweWee espeelally

population ievacts. Montana his the higheet coal serene tax 00 percent.!

of any of the three involved states. 'Currepely, Montana's coal t'a

Is eod!r etteck on both judicial and Congreeeiueal erorrs. The forxr
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front involves 11 mid-western utilities and four coal companies in

district court. State officiais have defended the tax as "far sighted"

and a sacred state right. On the Congressional front. Montana Senator

Max Baucus called the proposed (coal tax) ceiling, "unprecedented, 'nfair,

and unreasonable. . .one of the most blatant, disgusting examples

of special legislation I hive eve '-'eon." He noted that Congress

had never rerAricted inteenal state taxes and wareed, "If you wlnt

your state's taxes limited by Coegress, then go aheed. It will

the opening shot of the war between the states. 
,,23

Emerging authoriteeianism is particularly noted in the constant,

massive patterns of decisions aid proposals for various forms of

energy development throuah Federal iloverneent and coeporate involveeents,

,
arrangements, and collus

ons.24 
Mfllions of acres of public lands,

and government owned mineral on pr:vate lands are sebject to leesing

arrangements by energy corporations with little public information

or participation. :through the feenthe;in Fuels Corporation (a govern-

mental/private corporation) and other meaanisms, large eumbers of

minemouth synfuel plants are being planned for the coal regions of the

Involved States. However, scarce eater availability is recognized

as a limiting factor for the Wants in this semi-arid area. To

accommodate the massive water (!emands associeed with synfuel and

power plants, large numbers of dare., reservoirs, and other water

projects are under study by the U. S. Bureau of Reclimatioa and the

Corps of Engineers. Yet. water Allocations on this !;cale would cripple

the agricultural economy and envirnenental quality of tie! qates.

Under this goverrwental anC come:rate thruet, related aetione

and prcposals permeate the involved Statee "eriver •ny
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potentialities for energy development and transportation. e.g.. Northerr

Tier pipeline proposal, coal shirr)' lines proposals, transmission lines,

oil and gas drilling, etc. Recent proposals even call far eyploration

dynamiting and oil drilling of established wilderness areas in :iontana

as well as geo-thermal drillings near Yellowstone National Park vhich

will threaten Old Faithful.. ColleEtively, the magnitude and constant

aew appearances of the pnerpy oevelopments and proposals are st.rgering

and appear "uncontrolled". Real concerns and considerations over

the environmental and social iumacts are of a questiouble nature.

Environmental impact statenents, valid scientific evidence and concerns,

opposition from political and public sources, etc., often bernme farces

under the combined thrust of a Federal Government and corporations

committed to development of energy at all costs.

TLe emerging energy authoritarianism involves a desperate

commitment to affluence, exponential growth, technological development,

and retource exploitation of a wartime and pre-environontal movement

nature. In fact. President Carter's recent statement, inder the

prnnures of an angry public and a wartime-oriented corforate economy,

of a "War on Energy* appears to follow this pattern, i.e., a domestic

war. Measures like the Energy Mcbilization Board, and the arbitrary powers

that It would have oiler FederaliLm certainly have their counterparts

during wartime. Yet much of the authoritarian and warlike emphar.is

invariably would be directed at the imminent sacrifice of the involved

States. Most state residents and their governments, who will be on the

recelivng end of the energy developments under this authoritarian

apprilach, are becoming increaFing aware of the irreNersble 5rd negative
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social and environmental costs involved. Many residents question

why their envirunments. health. and 1;fe styles must be sacrificed

to provide energy for a microwave on in Minneapolis or an alumfeum

plant in Washington State.

This growing awareness greatly affects the political and governmental

life of the involved States awl they have passed and proposed various

legislation and policies to Lafeguard their hcritage and independence by

attempting to control energy developments within their borders, i.e.,

to decide their own future. Forces and pressures er;sociated with

corporations are also prevalent in the political and governrent life

in counter efforts for energy developrents with little state controls.

Under growing patterns of authoritarianism for energy developments

at all costs, centralization and totalitarieln rule would have to

prevail. Consequently, the rights, freedom, self-determination, and

sovereignty of the involved states and residents would be greatly,

reduced, ignored, or made powerless. For all practical purvoses,

the itates and their residents would ti,ive to be deprived of their

rights and humanity to sit in judgment of their own fate. Although

thoy mighr hove the symbolic status of "States," they would, in

reali4, be relegated to the status ci colonies ensleved to feed the

massive appetite for energy of the rest of the Unitd States, i.e.,

an involuntary National Sacrifice Area.

CONCLUSION

Mich of the politics of a National Sacrifice Area encompasses

Western value issues which are wriderloing severe corflict and controversy.
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The struggle for power with the authoritative allocation of these and

other values by the political processes will determine the energy

policy for the future of the involved States. Eowever, policy is a

reflection of the culture in which it is formulated and operates. In

the Arerican culture, pluralistic and pragmatic (non-ideological)

characteristics are dominant.. in 1r5leral policy areas and this ,ertainly

involves energy policy with its fragmented and pluralistic approach.25

In thii. sense, the lack of a powerful and unifying eneroy policy, based

on suet, unwise value assumptions as exponential ercuth and technological

cure alls, is actually to the advantage of the involod states and may

keep them from becoming a National Sacrifice Area, i.e., through

unsuccessful, pluralistic, and fraomented policy.

In this regard, the future of the involved states, as well as

the rest of the nation, depends on the formulation of wise energy

policy which is not based on unwise value essumations. Alternative

values of limiting and controlling growth and technology with conservation

and alternative energy can provide a stable state society which would

not require the virtual sacrifice of nentana, Wyoming, and North Dakota.

But !run of current energy policy, given its fragmentation, is based on

unlimitA and uncontrolled growth. Amory Lovins notes:

Most thoughtful parialysts now ‘;ec that this (growth) approach
is rapidly grinoika t.0 a lit. It is looing
AnworVable: most peonie, for example, who are oi toe receiving
Prid of offshoro and Arts;- oil operations, coal stripping. and
VIe plotonium ec000my hove Greeted thcse enterprises with a
cooprehensive lack of enthusiasm, because they directly perceive
the prohibitive social and environmental costs. Extrapolative
onli,:y seem teotryally unworkable:. there is moyiting evidence
to,t (,ven the ricnest ad most sophisticated coontrios lack the
;kill., rij1i1,ial capa:Ity, and managerial ability to sustain
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such rapid expansion of untried and unforgiving technologies.

And it seems economically unworkable: for excellent reasons,

such as free et mechanisms as still operate have persistently

shown themselves unwilling to allocate to thn extremely capital-

intensive, high risk supply technologies the mney needed

to build them. The inexorable disintegration of current

policy thus makes us re-examine its premises (growth and

consumption). . . Energy is but a means to social ends; it is not
an end in itself.26

70-428 0 - 81 - 11
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MEMORANDUM 

July 24, 1979

TO: Chairman and Members, Senate Committee on
Energy and Natural Resources

FROM:

RE:

Jim Pugash, Staff Counsel

Constitutional Issues Associated with Congressional
Override of State Procedural and Substantive Law

In considering "fast track" legislation, Members of the
Committee will have to decide whether to.support Federal
waivers of state substantive or procedural laws. In making
this decision, Members should be aware of the constitutional
strengths and weaknesses of alternative waiver proposals
because some are considerably more likely to withstand con-
stitutional challenge than others. LIn particular, it appears
that Federal laws imposing binding procedures on the States
are substantially less likely to be upheld than Federal en-
actments exemo,ting priority energy projects from S'.ate sub-
stantive law. 1 The remainder of this memorandum explains
this conclugi-On in greater detail.

EXEMPTION FROM SUBSTANTIVE STATE LAW

The Proposals 

Section 204(d) of the Stevens amendment to S. 1308 may
be viewed as a Federal preemption of state substantive law.
It provides

"No State may adopt any law or regulation or attempt
to enforce any State law or regulation that will
abrogate... the authority granted to the Board to
coordinate and expedite...priority energy projects."

Under one interpretation of this section, priority
energy projects could be exempted from any State law, in-
:hiding zoning ordinances•;ind pollution restrictions, which
would delay completion of the project.

•
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Constitutionality

Although a broad delegation of authority to the
Energy Mobilization Board to preempt State substantive
law may be challenged, the constitutionality of such a
delegation would probably be sustained. The power of the
Federal government to preempt State substantive law under
the Supremacy Clause of the Constitution is well established.
As Justice Black observed in the leading case on the sub-

ject, "where the federal government", in the exercise of
its delegated powers "has enacted a complete scheme of
regulation..., states cannot, inconsistently with the
purpose of Congress, conflict or interfere with, curtail
or complement, the federal law, or enforce additional or
auxiliary regulations." Mines V. Davidowitz, 312 U.S. 52,

66-67 (1941).

A clear Congressional decision to exempt priority
energy projects from State laws, in whole or in part, would
probably be a valid exercise of Congress' power under both
the commerce clause, Art. I, Sec. 8, cl. 3, and the war
powers clauses, Art. I, Sec. 8, cl. 11-14. A similar
exercise of .Congressional power was sustained by the Supreme
Court in the famous case of McCulloch v. Maryland, 4 Wheat.
(17 U.S.) 316 (1819). In that case, the court concluded
that a State tax upon notes issued by the Bank of the United
States was void. Justice Marshall wrote for the court:

.the States have no power, by taxation or
otherwise to retard, impede, burden, or in any manner
control, the operations of the constitutional laws -
enacted by Congress to carry into execution the powers
vested in the general government." 4 Wheat. (17 U.S.)
436.

MANDATING STATE PROCEDURES

The Proposals

.The co_11'1'','IlL'al1111v of Congressional legislation
imposing procedures on Stato (21firialL.-iL, con-
sideraMv more doubtful, Unlille air Cr.:;.WILLOm State
substantive law, which would eliminate the authority of
,Late:; react on priority energy projects, an override of
State procedural law would reouire State officials to act 
in  a Federal 1',' mandated manner.

•

•
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Senator Stevens' amendment No. 330 to S. 1308 and the
Administration proposal would authorize the National Energy
Mobilization Board to impose mandatory deadlines and proce-
dures on 5late. and local agencies. Although these agencies
presumably would be consulted before procedures were estab-
lished, the Board could set schedules which conflicted with
State and local law. If the agency failed to comply with
the schedule, the Board would be authorized to decide in its
place.

Constitutionality 

Proposals for imposing Federal procedures and deadlines
on State and local agencies could well be invalid under the
Tenth Amendment to the United States Constitution. The
Tenth Amendment provides, "The powers not delegated to the
United States by the Constitution, nor prohibited by it to
the States, are reserved to the States respectively, or to

, the people." In Fry y. United States, the Court held that
1 the Tenth Amendment "expressly declares the constitutional
_! policy that Congress may not exercise power in a fashion

that impairs the States' integrity or otheir ability to
' function effectively in a federal system." 421 U.S. 542,

547, n. 7 (1975).

The Tenth Amendment places a liMit on the power of
Congress to override State and local law, even under the
commerce clause. As the Court stated in National League
of Cities (NLC) v. Usery, 426 U.S. 833, 842 (1976), "there
are limits upon the power of Congress to override State

• sovereignty, even when exercising its otherwise plenary
• powers to tax or to regulate commerce which are conferred by

• Art. I of the Constitution."

In NLC, the Supreme Court struck down a Federal enact-
ment which was arguably less intrusive upon State sovereignty
than the proposals for overriding State procedures in fast
track legislation. The Court held that Congress, in imposing
minimum wage and maximum hour provisions on State and local
government employees, had interfered in an unconstitutional
manner with integral State and local governmental functions.

•
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The proposals for imposing Federally mandated procedures

on State officials may be a greater intrusion on State

sovereignty than the minimum wage and hour laws struck down

in NLC. It would appear that the freedom of the States to

apply and administer their lawn in the manner they choose

is even more vital to State sovereignty than the freedom to

set salaries for State employees.

By confronting the States with the Hobson's choice of

complying with Federal procedures or losing their power to

enforce State law, Congress might be impairing "the States'

integrity" and their ability "to function effectively in a

federal system". It is important to note that under the
Administration's proposal, Federally mandated procedures

could actually conflict with State procedural law. To the
extent they do, the Federal government would be requiring

the States to enact legislation enabling State agencies to

comply with Federal procedures. This type of intrusion into

State sovereignty would be particularly vulnerable to con-
stitutional challenge.

Although serious questions may be raised about the
constitutionality of a Federal override of State procedural
law, the Justice Department has concluded that the Adminis-
tration's proposal does not violate the Constitution.
Congress' power to override state sovereignty under its
war now (which could be the basis for enacting Title
-1-i—or S. 1308) is arguably greater than its power under
the commerce clause (which was the subject of the litigation 12

in NLC). The Administration has indicated that a legal I I.
memorandum supporting its position will be forwarded to the
Committee shortly.

Whether or not the Administration's conclusion is
correct, the important point is that there is a substantial li

, risk that a orocedural override is unconstitutional. On

the other hand, the risk that the courts will invalidate a

law exempting priority energy projects, in whole or in part,

, from State law is considerably less. Members of the Committee,

' in deciding which proposal on overriding State law to support,

' may want to weigh these risks in making their ultimate

decision.

•
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MEMORANDUM FOR HONORABLE STUART E. EIZENSTAT
ASSISTANT TO THE PRESIDENT FOR DOMESTIC AFFAIRS

AND POLICY

Re: Constitutionality of the Energy
Mobilization Board Proposal

For the past several weeks this office has been providing
your staff with legal advice regarding the Administration's
proposal to create an Energy Mobilization Board ("EMB"). The
purpose of this memorandum is to expand on and memorialize that
advice.

The ENS, which would be established in the Executive
Office of the President, would be comprised of three members
appointed by the President with the advice and consent of the.
Senate. The Board's central purpose would be to expedite the
completion of designated "critical energy facilities" -- pro-
jects that would reduce the nation's reliance on imported oil.

• Expedition would he achieved by the Board's establishment
of a Project Decision Schedule ("Schedule"), which would set
a timetable for all federal, state, and local decisionmaking
necessary for the completion and operation of a critical energy
facility ("CEF"). If any agency failed to render a decision
within the time provided by the Schedule, the EMS would be
empowered to make the decision. In doing Sc), it would apply
the federal, state, or local law that the supplanted agency would
have applied. in establishing the Schedule, the EMB would be
authorized to waive federal, state, and local procedural
decisionmaking requirements, such as requirements relating to
timing and the methods of decisionmaking. While substantive
environmental and other standards could not be changed, the
EMB could either: (1) designate. a lead agency to prepare a
single comprehensive environmental .impact statement ("EIS") fot
a CEF, or (2) waive federal, state, and local EIS requirements,
provided that it adopt another mothoO of evaluating the enviren-
!tental impact of a CE]!. The EMB would also be authorized to .
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waiVe federal, state, and local laws and regulations enacted
or promulgated after the commencement_ of construction of a
facility if the new requirement hindered expeditious comple-
tion of the project and so long as grant of a waiver would not
unduly endanger public health or safety.

The Administration's proposal also seeks to put CErs on
a "fast track" by limiting and expediting judicial review.
Decisions by the END designating a CEF and establishing a
Schedule would not be subject to review. All other actions of
the END and relevant agencies would be subject to review only
in a federal court of appeals. Parties challenging agency
action would have 60 days fromthe co17.pletion of the permitting
process to bring suit unless the END determines that earlier
review is necessary to expedite completion of the process or
to assure fairness. In reviewing decisions by agencies, or the
END acting instead of an agency, the courts of appeals will
apply the appropriate federal, state, and local substantive
law.

The ENB proposal raises constitutional. questions of first
impression which it is the purpose of this memorandum to resolve.

I. END Decisionmaking Authority

The purpose of the EMB is to expedite completion of
energy projects that will reduce national dependence upon
foreign sources of oil. Effectuation of the important national
interests of reducing oil imports and increasing domestic energy
production is within Congress' broad power under the Commerce
Clause of the Constitution, Art. 1, § 8, el. 3. But the
Supreme Court has recognized limits on the exercise of Congres-
sional power under the Commerce Clause when legislation inter-
feres with the exercise of traditional state functions. See
National League of Cities v. lisery, 426 U.S. 833 (1976). The
proposal is subject to challenge on this ground because it
empowers the END to: (1) set decision schedules binding on
state and local agencies; (2) waive state and local procedural
decisionmaking requirements; and (3) supplant state and local
decisionmakers. We will treat these challenges in order.

A. Scheduling

Under the proposal, all. state and local agencies that
( make decisions related to approval of a CElf would Dc: required
\- to forward to the Board a proposed timetable for such actions.



158

The Board would set a deadline for each decision, which could
be shorter than the deadline net: by state or local law in cases
of "exceptional national need."

It could be argued that Congress would exceed its power
under the Commerce Clause by authorizing a federal agency to .
order a state or local agency to make a decision by a certain
time. This argument takes on force '.:hen one considers the
possibility that such decisions may be made by local units of
government -- e.g., town councils.

In National League of Cities v. Useu, supra, the Court
invalidated extension of the lair Labor Standards fict's mini-
mum and maximum hour standards to state and local governments.
The Court's opinion, written by Justice Rehnquist, found that
the federal requirements had a significant impact upon the
functioning of the state and local governments, forcing localities
to forego governmental activities and displacing local policies
regarding the manner in which governmental services would
otherwise be supplied. Id., at 847-48. Thus, the statute was
found to "impermissibly interfere with the integral governmental
functions" of States and localities. The Court concluded
that "insofar as the challenged amendments operate to displace
the States' freedom to .structure integral operations in areas
of traditional governmental functions, they are not within
the authority granted Congress by Art. I, § 8, cl. 3." Id.,
at 852.

The reasoning of the Court's opinion provides the frame-
work for analysis of the constitutionality of the Administra-
tion's EMB proposal. It may forcefully be argued that local
decisions on land-use, health and safety are traditional state
functions and that federal shortening of deadlines is an intru-
sion into the decisionmaking process -- one that "may sub-
stantially restructure traditional ways in which local govern-
ments have arranged their affairs." 426 U.S., at 849.

Notwithstanding these arguments, it is our opinion that
the scheduling mandate of the EMB is not contrary to the holding
in National Leagof_Cities. First, the Court's opinion stresses
the financial burden thatThTe FLSA imposed on States and local-
ities. there, Congress would not be imposing a burden that will
alter fiscal policies, curtail traditional. state and local
activities or regulate provision of traditional services. The
federal i;oveiniocni: would not be directing thc local governing
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•

bodies to decide a matter in a particular way; the localities
are free to grant or deny the permits and licenses involved
pursuant to state and local standards. Nor would the EMB
require thc localities to perform a new function; it would
simply set a deadline for a decision which would otherwise be
made at some time. We would emphasize that, analytically,
state and local decisionmakers and procedures are not being dis-
placed in fact because there is no power in the EMB to require
such agencies to follow the schedule. The EMR cannot, for
example, seek injunctive relief in the courts to require a
state agency to meet the schedule. Rather, the situation here
is analogous to several complex federal regulatory programs,
such as the Clean Air Act discussed below, which lay down spec-
ific ground rules for state action and provide for preemption
by federal agencies of the state role if those rules are not
followed. Such programs have been sustained against .constitu-
tional challenges similar to those which we may anticipate
being brought against a statute enacting the Administration's
EMB program. We therefore believe that the EMB may be empowered
to set reasonable deadlines for local decisions.

Moreover, Justice Blackmun joined the Court's opinion in
National League of Cities on the belief that it "adopts a
balancing approach, and does not outlaw federal power in areas
such as environmental protection, where the federal interest
is demonstrably greater and where state facility compliance
with imposed federal standards would be essential." 426 U.S.,
at 856.

We believe that this balancing approach suggested by
Justice Blackmun would sustain the authority of Congress to
empower the EMB to shorten state and local deadlines. The
seriousness of the energy crisis is apparent, and its impact
on foreign policy, national security and international monetary
policy will, we assume, be the major focus of congressional
deliberations over this proposal. A CEF may be designated only
if a project has been determined "to be critical in contributing
to the reduction of the nation's dependence upon imported oil
or petroleum products;" and state and local deadlines may be
shortened only "(i)n circumstances of exceptional national need."
We are persuaded that these interests would be sufficient to
override a local agency's interest in deciding when to decide.
.The national interest in expedition seems strong enough to
overcome state and local decisionmaking processes which, Congress
finds, delay decisions necessary to the expeditious completion
of CEFs.
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B. Walver_of te_Procedures

For the same reasons discussed above, we believe that
the authority of the EMB to waive state and local procedural
requirements is constitutional. Since substantive standards
such as those regarding the environment, land use, health and -
safety are specifically excluded fro7.1 the waiver,the authority
does not threaten the provision of traditional state and local
services. Waivers impose no financial burden on the States or
localities; if anything, they are likely to .conserve state and .
local resources. Again, we believe that the critical national -
interest at stake outweighs state or local interest in any
particular decisionmaking procedures. This conclusion, however,
is subject to two qualifications. First, the waiver power of
the EMB is subject to due process lip.itations. Since it is
likely that private rights will be at stake when property is
taken or a particular land-use permitted, wholesale waiver of
procedures could deny injured persons due process rights.
Second, wholesale waiver may obstruct a local agency's ability
to make a rational decision or to carry out a traditional .
function. For example, total waiver of state and local environ-
mental impact requirements might make it impossible, in particular
cases, for a State to evaluate adequately the impact of a
facility and thus could hinder its traditional function of
protecting public health and safety. 1/ But these are
problems of degree, not kind. The possibility that a court
might •find that a particular instance of waiver denied a party
constitutional rights or unconstitutionally interfered with a
State's performance of its sovereign functions does not void the
waiver provision as a whole. So )ong as the Board applies a
procedural waiver reasonably and "in circumstances of exceptional
national need," we believe such action would be constitutional.

1/ This problem is mitigated 1))' the proposal's requirement that
win each -case of waiver, the Board shall establish alternative
procedures for the assessment of environmental impacts of the
facility."
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C. Displacement of State and Local Decisionmakint

The proposal provides that if a state or local agency
fails to meet a deadline established by the Schedule, the ENG
may make the decision in lieu of the agency. Obviously, this
provision intrudes on authority presently exercised by state
and local officials. Indeed, it could be argued that supplant-
ing decisionmaking strikes at the heart of state and local
sovereignty. Nothing is a more in governmental function
than government itself.

However, the constitutional power of Congress to supplant
local decisionmakers is well established. Under the Commerce
Clause, Congress may preempt local decisionmaking altogether
and totally deprive local government from exercieing its
sovereign powers. Preemption of state and local laws which
interfere with federal energy policy is commonplace. See,
e.g., § 6(13) of the Emergency Petroleum Allocation.Act, 15 U.S.C.

755(b).

The critical distinction under the case law is between
removing decisionmaking from the state and local authorities
on the one hand and forcing state and local authorities to
implement federal programs on the other. This distinction is
made clear by the court of appeals cases that considered Con-
stitutional challenges to the Clean Air Act, 42 U.S.C. § 1857,
et s_cia., and the Environmental Protection Agency's implementing
regulations. That Act gives States the opportunity to establish

plans implementing federal air pollution standards. If a State

fails to develop an adequate plan, the EPA is authorized to

promulgate a plan for the State. 42 U.S.C. § 1857c-5(c)(1). 2/

EPA adopted regulations which would have subjected States to a—

injunction or criminal penalties for failure to implement the

EPA-promulgated plan. The States challenged the constitutionality
of the regulations, claiming that Congress could not authorize
the EPA to compel state enfocement of federal programs. Three

Courts of Appeals suggested that the EPA regulations exceeded

Congress' power under the Commerce Clause by invading state

2/ The Federal Water Pollution Control Amendments, 33 U.S.C.

1313(h), contain a similar provision.
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sovereignty. Byown v. EPA, 521 F.2d 82Y, 836-40 (9th Cir. 1975);
District of Columbiz-! V. Train, 521 F. 2d 971, 992-96 (D.C. Cir.
19747— ari1:TrW v. EPA, 530 F.2d 215, 225-28 (6th Cir. 1974. 3/
The courts of—appeals found a constitutional difference between
federal. regulation of commerce and federal regulation of state
regulation of commerce. To the extent the EPA regulations forced
state legislatures Co enact laws or be subject to penalties,
those regulations impermissibly intruded upon state sovereignty.
The District of Columbia Court of Appeals found that EPA was
"attempting to commandeer the regulatory powers of the states,
along with their personnel and resources, for use in adminis-
tering and enforcing a federal regulator)' program . . .." 521
F.2d, at 992. The court stated that the EPA could seek state
cooperation; if it did not receive cooperation, the "recourse
contemplated .by the Commerce Clause is direct federal regulation
of the offending activity and not coerced state policing of
the details of an intricate federal plan under threat of federal
enforcement proceedings." Id., at 993. Similarly, the Fourth
Circuit noted the difference between. inviting a State to
administer regulations and compelling administration under .
threat of injunction and criminal sanctions. While questioning
the constitutionality of the EPA regulations, it had no problem
with the "time honored and constitutionally approved device of
threat and promise . . . . The threat is a federally imposed
regulation with federal administration; the promise is the
invitation for Maryland to enact a suitable implementation plan
and administer it with state employees, thus avoiding federal
interference." 530 F. 2d at 228. None of the courts of appeals
suggested that the authority of the Administrator to promulgate
complaince plans for States that failed to comply was unconstitu-
tional.

The distinction drawn by these cases strongly supports
the constitutionality of the proposed EM!', procedures. We believe
that Congress on an adequate record could preempt all state and
local law that interfered with the construction of a criWical
energy facility. The Administration's EMB proposal, however,
does not go .so far; it seeks to achieve state and local coopera-
tion without altering state and local law. The proposal sets

3/ The judgments of the three courts of appeals were subsequently
"N-iacated and remanded by the Supreme Court based on a concession
by the EPA that its regulations went beyond the power granted to
it by the Clean Air Act. See EPA v. Brown, 631 U.S. 99 (1977).
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0

n deadline for state action, inviting the Staten to act; if
that deadline passes, the EMB is empowered to make the decision
for the state or local. agency. There is no conscription of
state or local personnel or services; there is no compulsion
of state or local action. States and localities are given the
opportunity to act within a certain time or they lose their •
ability to act. Such a scheme seems clearly to fit within the
"time honored and constitutionally approved device of threat and
promise." Maryland v. EPA, supra, 530 F.2d, at 228. In fact,
the proposal is less intrusive than a scheme of total preemption
because the EMB will apply the substantive law of the States
and localities 4/ and its decisions will be subject to judicial
review under the7 relevant state and local standards.

II. Judicial Review of State and Local Decisions

As outlined above, review of EMS actions and decisions
by federal, state, .and local agencies under the Schedule would
be lodged exclusively in the federal courts of appeals. The

reviewing court would apply the federal, state or local law
governing the challenged decisions. This proposal raises the
questions whether Congress may oust state courts of jurisdiction

and whether federal courts are capable of receiving such juris-

diction under Article III of the Constitution.

A. Divesting State Court Jurisdiction

Congress has clear authority to vent exclusive juris-

diction of cases within the purview of Art. III of the Consti-
tution in federal courts. Bowles v. Willingham, 321 U.S. 503,
511-512 (1944); The  Moses Taylor, 71 Wall.) 411, 429-30
(1867). And federal courts may entertain state cases, applying
controlling state law, if Congress so provides. The Mayor v.
Cooper, 73 U.S. (6 Wall.) 247 (1867) (civil removal); Tennessee

v. Davis. 100 U.S. 257 (1879) (criminal removal). Nor is it

4/ We note that the incorporation of state and local laws as

the federal standards for decisions made by the EIB in lieu

of state and local. decisionmakers is not novel. In the area

of federal taxation, the. Internal Revenue Service routinely

interprets and applies state laws establishing property rights

in determining the federal liability. See, e.g.., Morgan v.
Commissioner, 309 U.S. 78 (1940).
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unusual for federal courts to apply and. inteliret state law.
Since EriER: Co., v.. TOMOkin, 304 U.S. 64 (1938), federal
courts sitting in diversity have applied substantive state
law. Federal courts also apply state criminal law under the
Assimilative Crimes Act, 18 U.S.C. § 13, and under removal
statutes. See Tennessee v.. Davis, 100 U.S. at 271-72; Miller
v. Kentucky_740-172-inrai (60-i-lar. 1930). And cases brought 
underMe Federal Torts Claim Act are governed by state tort
liability standards. 28 U.S.C. § 1346(b).

Thus, we see no constitutional impediment to vesting
' 'exclusive jurisdiction in federal circuit courts or in having
those courts apply the appropriate state or local law. The

, question that remains, however, is whether the courts of ap-
1 peals are constitutionally empowered to decide such cases --,

that is, whether challenges to state and local permitting
olecisions come within Art. III.

B. Jurisdiction in  the Courts of Appeals 

Under the Administration's EMB proposal, decisions made
by the EMB in lieu of state and local decisionmakers would be
subject to review in the courts of appeals. The basis for
federal jurisdiction in such cases is clear because a suit
challenging the EMB's decision would be a suit in which the
United States is a party.

If, however, a state or local agency renders a decision
within the time limit prescribed by the Schedule, the basis for
jurisdiction in a federal court of appeals is less certain be-
cause the state or local agency's decision will not have
necessarily involved decisions on issues of federal law. 5/
In such a situation, the question would be presented whether
such cases would "arise under" federal law and thus could be
made subject to federal jurisdiction under Art. III.

5/ We note that parties to the state or local agency proceedings
may have 'raised before an agency or might raise before a Court
of Appeals federal constitutional issues related to the agency's
action which would be adequate to vest jurisdiction in the
court of appeals at least over those federal issues. State
claims arising out of the same agency decision would be cogniz-
able in the federal courts under the doctrine of "pendent"
jurisdiction. Sce generaily United Mine  Workers v. Gibbf,:,
383 U.S. 715 0796.0; '

•
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•

Before examining the possible bases for Congress' confer-
ring on federal courts jurisdiction to review state actions
governed by state standards as provided in the Admnistracion's
proposal, we believe it would be useful to focus OH the context
in which such litigation may arise.

First, state court jurisdiction is being pre-erupted
under the Administration's proposal because of the critical
need for expeditious judicial, review of state and local (as
well as federal) decisions which affect the planning, con-
struction and operation of CEFs. This judgment, which was not
reached lightly, necessarily reflects a belief that the state
courts cannot be relied on to reach decisions as promptly as
required in order to meet the national objectives established
for CEFs.

Second, the federal government will have substantial"
interest in virtually all approval decisions rendered by
state and local agencies. As proposed by the Administration,
the Energy Security Corporation would be a government-
sponsored enterprise which would have broad range of powers
to shape the overall development of CEFs and to become directly
involved in the sponsorship of CEFs through direct grants or
loans, or, indeed, through construction of a limited number of
CEFs. More importantly, the decision to bring a specific energy
project under the federal umbrella provided by the Administration's
EMB proposal by designating it as a CEF triggers a range of
actions open to the EMB which further illustrates the federal
interest present in any approval decision by a state or local
agency.

Third, as a practical matter judicial review of most
decisions made by state and local agencies- may generally be
•expected to present at least some substantial federal questions.
Where, for example, the EMB has granted a waiver to a state agency
of state procedural requirements in order that the agency might
meet its deadline for decisions prescribed by the Schedule,
the federal question of whether that waiver poWer was exercised
arbitrarily by the EMB and whether the state agency's procedure
comported with federal constitutional requirements might well be
part of the litigation.

The Administration's EMB proposal as presently drafted
provides neither for any overriding principle of federal law
to control the interpretation of state substantive law nor specif-
ically for incorporation of state as C federal standard to

70-428 0 - 81 - 12
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he administered by state or local decisionmakers as federal law.Thus, when either the MID or state and local agencies s;ake ap-proval decisions pursuant to state substantive law, they are
applying that law qua state law. if Congress expressly incor-
porated state law as the federallaw of decision by the Ell3 andsL ate and local agencies, suits challenging those decisions
would'hrise under" the laws of the United States. * See /.:acomberv. hose, 1 2d 545 (9th Cir. 196S); Stbkes
662—(7 -th Cir.),' 'Cert.' *denied, 361. U.S. 816 (1959)7(Kiii-drini v.Sikorsky Air-cr'aft Division, United Aircraft' (orp., 05 F. Supp.

19 /7) Textile Wor::ers Union v. American ThreadCo., 113 F. Supp. 137, 1/10 (D. Mass. 1953). Cases establish not6i-ay that Congress may incorporate state Taw as the federalstandard but that it may also leave to the States the authority
to amend the substance of those state laws that arc on the bookswhen the federal statute effecting such incorporation is enacted.See,.e.t._.,• United StateS v.- Sharspnacks, 355 U.S. 386 (1958). 6/

Assuming, however., that there is at least some symbolicreason to allow state dedisionmakers to continue to apply statelaw qua state law, we believe that federal court jurisdictionunder the so-called "protective jurisdiction" theory would beavailable.

6/ Incorporation would permit Congress to freeze state law .standards as presently in force. The Administration's EMb
proposal, however, does not seek to freeze such standards as may •evolve, which would appear to us to suggest that there are nosignificant policy reasons to haVe state Jaw directly incorporatedhere, except to the extent incorporation brings actions relatingto a CEF within Art. Ill.

At least in theory, there might; be a 10th Amendment objectionto federalizing the state law to be applied by state agencieseven though federal law is substantively identical to the dis-
placed state law. The objection would be that the state or local.agency has, in effect, been instructed with regard to the law
to be applied by it: and is therefore being required to administera federal program without having any freedom to decline to do so.See Maryland v. EPA, supra.
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In Internaljonal Brotherhood of Teamsters v. W.L. Mead,
Inc 230 195.6), ale Court: of Apils upheld
the constitutionality of § 301 of the Taft-Hartley Act on the
theory of "protective jurisdiction." Under that theory,
Congress is not required to displace totally. (or presumably
to incorporate) all otherwise applicable state law in its
comprehensive regulation of a specific area of activity.
Rather, Congress may leave issues to he decided by reference
to state law but place litigation over those issues and others
in Art. III courts. 230 F.2d, at 580-81.

In reaching its conclusion, the First Circuit relied
on Williams v. Austrian., 331 U.S. 642 (1947), a case in which
federal jurisdiction waS held to exist in a bankruptcy suit,
in which only state law would - be applied by a federal court. 7/

a The First Circuit appeared to suggest that some limits on the
"protective jurisdiction" might be derived from Art. III, one
such limit being the requirement of a high degree of overall
federal regulation of an area before federal "protective"
jurisdiction could be established. In this case, we think it

• clear that time Administration's overall CEF proposal would
clearly meet that threshold test. We would add that the First
Circuit's analysis received the cxplict approval of Justices
Burton and Harlan in Textile  Workers Union v. Lincoln Mills,
353 U.S. 448 (1957), in which the Court upheld the consEitu-
tionality of § 301 of the'Taft-flartley Act on other grounds.

Although we conclude that federal jurisdiction consis-
tent with Art. III's "arising under" requirement may be con-
ferred under either an "incorporation" or "protective juris-
diction" rationale, we would add that such jurisdiction could
also be established by empowering the ENB to intervene as a
party in any case brought in the Court of Appeals challenging
an approval decision made by a state or local agency. In
these circumstances, jurisdiction would be established as an
Art. III matter by viturc of the United States or one of its
instrumentalities being a - "party" to the suit, see United
States v, San Jacinto Tin Co., 125 U.S. 273 (1888), having a
judicially- cognizable interest in the subject matter of the
suit.

7/ See also Shumacher v Beeler, 293 U.S. 367 (1934). SeeSee also
Mishkin, The Federal. '1•Question" in the District

Courts, 53 Colum. L. Rev. 15./, 195 (1953).



168

HT. Conclusion

It is our opinion that authorty may constitutionally be
granted the EMU to subject state and local agency decision-
making to the Schedule, to waive non-constitutional procedural
requirements imposed on those agencies by C.:tato law, and to
act in the stead of such agencies Wilmfl they fail 1:0 meet the
Schedule. If the Schedule is met, then state sovereignty is
respected; if the Schedule is not met, then decisionmal:ing
power passes to the EMU. We_xeach Close conclusions acknowl-
edging that these are novel quest: ions of constitutional law
for -which the direct: pr(!codon el I I le r in j udici
-decistom or hiSrtorical experience. -

Ve also believe that jurisdiction may be vested in the
federal courts to hear all challenges to approval decisions
made by state and local agencies even in .cases .involvinE
cluestions ot_asibaniamc.:Aato_law_clnd that the EMU may be
made a parLy to any such actions in order to assure that the
interests of the United Staten are adequately represented
and that the requirements of Art. 111 are met.

,A,/,‘,1,,, .-i . Harmon
/(ssistant Attorney General

1/Office of Legal Counsel

4
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GREAT FALLS TRIBUNE 9— 2 0— 7 9

ARTICLES

1 •Too mupd energy authority
It's not often that Montana gets a mention
in a nationally syndicated column. Lately,
though, Montana and other western states

. have been in the national spotlight — and
not for the most encouraging of,reasons.

• President Carter wants to cut red tape on•
high priority energy projects to speed them
tip. This summer, he proposed an Energy
Mobilization Board that would do just that.

But the question that Montana and other
. ...states have pc-sod repeatedly since the Car-

ter announcement is still unanswered. What
• happens to other federal and state energy
:!' laws when they appear to conflict with the
• -Wishes of an Energy Mobilization Board?

Will they be overruled or not?

With Carter's proposal now in Co;gress, the
question is crucial. Carter insists he op-
poses waiving substantial law in an effort to
speed energy projects. But White House lob-
byists have worked for a bill passed by the

House Commerce Committee that would
give the mobilization board. authority
beyond what Carter says he, wants it to
have. The board could recommend to the
president the waiving of substantive and
p7odural federal, state and local laws that
were dElaying an energy project.

Anthony Lewis, in his column on this page,
outlines . the potential disaster stemming
from such authority. And he asks, "If a coal
liquefaction plant were to be built in Mon-
tana, requiring immense quantities of
water, would the people of Mont,,na and
nearby states be content to have the crucial
and complicated issues of Western water
law decided by Washington lawyers?"

For Montanins, the answer to that question
must be "no." Speeding up energy projects
is one issue. But doing it at the C\ terse of
health and environmental protect;,;-. Is an-
other — and should not be tolend yd.
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One Voice for estem, statçs
It has takerf:almost- a imudred, years, but
the political heyday of the western states'
may have arrived. It's about time:

Thanks to the. energy crisis, the rest of 'the
nation has begun to realize the West has
something everyone needs. It has massive
amounts of coal and substantial amounts of
other energy resources:To the eastern eye,
the West also has plenty of space — room
for People and for development.

And so President Carter, in his July energy
message, placed a great deal of emphasis _
on the West and its resources. Western
governors responded in the best political
way possible. They, are going to play their
resource-rich hand for all it is worth.

-
Yes, the West is willing to Play its part in
reducing dependence on foreign oil. But •
there are limits. One is maintaining values
the West is noted for: Agriculture needs the
scarce water before energy projects do.
Clean air and water — and that precious -
space — are as important as energy inde-
pendenc.e.

•Shortly after Carter's energy speech, gover-
nors of 10 energy-rich western states warn-
ed that the government must go slow in
synthetic fuel development..

,
_ Recently, the same governors met and con-

tinued their policy of speaking with a uni-
fied voice. The Western Governors' Policy
Office adopted a resolution asking Congress
to make sure an Energy Mobilization Board
will not be able to override state law. An-
other resolution will put the western states
on the path toward establishing a trade or-
ganization to further western products in
the U.S. and elsewhere.,

•

The theme of the governors' weekend En-
ergy Summit was unity, a regional ap-
proach to energy independence and growth
management, as Utah Gov. Scott Matheson
put it.

That theme is a wise one. If the West holds
a key to energy independence and is slated

• for energy development, western states
must have a say in that development. The
only way the states will be heard is if they
speak with a unified voice.
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GREAT FALLS TRIBUNE 10-17-79
t,itt: VI FALLS TRIBUNE

Great, Falls, MT 59403
,(D-10.465. S--46.562)

SUPERIOR CLIPPING SERVICE
SUPERIOR, MONT. 59872

P.tnergy cooperation from the
top down
President Carter claimed a
major victory the .other week
when the Senate passed a bill
creating his proposed Energy
Mobilization Board. It was a
vletory for the federal level of
government. But for Montana
and. other states, the measure
proves to be something less.

The purpose of the bill is to
provide a coordinated "fast
track" approval process for
non-nuclear energy projects
fannd to be in the national in-
tirest. But the way the bill is
written assures that coordina-
tion and cooperation among the
involved agencies actually
means the federal enerp board

call the shots, and state
and • local governments will
haie only to react.
r"-

Under the bill, the Energy Mo-
bilization Board would have
tremendous powers. It could
eve priority to certain energy
projects. It could set deadlines
for all agencies' decisions on
stIch projects. Two years would
bi the longest time allowed un-
Ifcss the board determined
otherwise. If a federal, state or
lea : agency failed to meet
aadlines, the board could step
in and make a decision. The
board also would be allowed to
iiktervene in any agency pro-
ceeding. •

IVone sense, the Senate fol-
lowed a middle road with pas-
sage of this measure. It re-
jected efforts to give the board
More sweeping authority as
w:ell as those reducing the
board's powers.
Z..

But the question for Montana,
and other western states —
those that will be most affected
by any energy mobilization taw
— is just how much say state
and local agencies indeed will
have over development within
their jurisdictions. The answer
to the question is not spelled
out in the bill.

Ambiguities over whether sub-
stantive as well as procedural

laws will be altered are one
reason Sen. Max Baucus voted
against the bill. Sen. John Mel-
cher, after certain amendments
were added, was satisfied state
laws would not be overridden.

Melcher points out states would
have the right of veto on pro-
jects. That's correct. The en-
ergy mobilization board could
not overrule an agency docisiiin
not to allow a project.

(0,07 owe")
• _
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That gives the state some lee-
way. The state also can find
some comfort in the fact the
board could not approve a proj-
ect until federal, state and local
agencies do so first.

But that's about as far as state
and local powers go. And even
' with those powers, the board

controls the strings to make all
agencies dance. Any agency ac-
lion must be taken within dead-
lines the board sets. Deadlines,
specifies the bill, should be set
by cooperative agreement with
the affected state and local
governments. But (and here the
bill adds a qualifier), this shall
be done when it is possible. '

Who's to decide when coopera-
tion is possible and when it is
not? You can bet it would not
be the states or local communi-
ties.

Almost everyone will agree that
red tape tying up energy pro-
jects can be cut. But where
does the red tape stop and
where do the substantive pro-
tective laws and regulations
begin? When does speed be-
come uncontrolled haste in con-
sidering complex energy pro-
jects? Answers to these ques-
tions are missing.

The bill passed by the Senate
does not give strong state and
local laws such as Montana's
facility siting law any clearly
specified protection. In the ab-
sence of that, the Senate-passed
bill remains intolerably one-
sided.
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Montana's energy'
tion nightmare didn't

quite come true. Neither
the House' nor the Senate

-.passed bills giving an En-
ergy Mobilization Board

•:',outright' powers to over-
ride state and local laws.

tver since President Car-
tar declared the nation

-needs a board to speed
-.Work on priority energy
_projects, Montana's con,
'„cern has been that the'
-board not be allowed, to
override the states strong
facility siting and environ-
mental protection laws.

4, the Senate passed a
bill that gives the board
sweeping authority but
does not allow an outright
waiver of substantial fed-
eral, state or local law.

„Procedural_ matters, such
--as time requirements,
could be waived. One of
the bill's major flaws is it
does not clearly draw a
line between what is sub- _
stantial and what is proce-
dural law.

The bill needs revision."

So does the measure the
pose passed, although it

"avoided the ambiguity of
the Senate bill. During the
last week of October, the
House had a handful of en-
ergy mobilization bills

Li
••ust a bad dream., ,
from which to choose. It
came up with a strange
compromise indeed.

_
House decided that an

'Energy Mobilization Board
Mould not be able to waive
5iate and local laws. But it
Wiade an exception forfed-
rral laws. Under the ineas-
aire finally passed, i fed-
'ral law that, was deter-
Jnined tp be a "substantial
Impediment" to a priority
,Rroject could be waived.
'Me board would haiee to
recommend the waiver;
and the president and both
houses .of Congress Wonld
'have to airei.i •

The House,,e ed up. sa
ing thetin, tegrity of rate
and locial la* at tht ex-
pense Of federal law. That ;
is no kind of victory for ,
Montanans to celebrate.
The provision in the House
bill Is 'aimed specifically
at federal 'environmental
laws. Some laws (those
covering labor, water
rights and civil rights, for
example) could not be
waived.

The waiver section poses
disturbing questions for
Montana. Much of the
state's coal is on federal
land. If an Energy Mobil-
ization Board decided ,to
override the federal strip
mining act, what effect

2,14,_ • - ' ••
would that have on mining

- in the state and on Mon-
tana strip mining law?

There are' other questions.
Why should state and local
laws but not federal laws
be protected? What is the"
difference ,between them?
Obviously, it is politics.
States like Montana have
screamed loudly ' and re-
peatedly about not overrid-
ing their laws. They got
their wish.

- But 'even they 'got only
part"of z it A so-called
grandfather waiver in the

. bill actually allows suspen-
" sionnf any provided

the law is passed after an
energy project has begun..-• .

The impact of a grand-
father waiver might be felt
the most when applied to
synthetic fuels plants. Syn-
fuel technology is untried,
but if Carter gets his way,.,
widespread building of
synfuel plants will begin.
Then, if problems later
crop up, state, local or fed-
eral laws could be written '
to correct them. And those'
very laws could be waived.

The grandfather waiver
and the outright waiver, of
federal law are matters a
conTerence committee will
have to face. Montana isn't
out of the energy mobiliza-
tion nightmare yet.
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GREAT FALLS TRIBUNE 
6-27-80

1v ,'6(211r- F;k: rink .I I

Last chalice to defeat EMB,
President Carter has a publicity deadline undue amount of federal interference in

r; coming up that he doesn't want to miss — state affairs. • -

the Fourth of July. If he has his way, and'', 
: , •

lergy Mobilization Board legislation pass.:-;,. — The fast track board may do nothing '

.1ft Congress, he'll be able to declare the,nti:‘,'Y more than idd another layer of federal bu-

..t.ifon's energy independence on Indepen: reauarticy to the 'energy. project approval

:-dence Day. _ • . ‘1;.-. process, ironically.; all in an attempt to cut .
s. through the red tape? • :,'"t‘

Carter already has the windfall profits tax
and synthetic fuels legislation in the bag, • — The EMB will have the power to waive

but he wants to have approval of EMB as T crucial state and federal environmental pro-

will not go through. Opposition to the. bill
3wparently is growing.

• •
' The opposition is understandable: The:bill'

can be legitimately fought for a number-of t'

easons, reasons that cover all, sides of the''

• liolitical spectrum. They include: f,

• : , •
— The bill allows an unnecessary and •
•

.. The Senate-House conference committee ,

' has issued its report. The House is sched-

• 'Med to Vote on the Compromise bill today;

7 the Senate is expected to take up the matter

' next week. - ;

well. Congress should do its best to foil his • tection laws;

-'1'• - ' — The bill does not clarify that states will

It's not that energy independence isn't "a have control over water rights and water

: worthwhile goal, or that tying energy inde- ' appropriations.' ,

pendence to July 4 isn't a fitting touch. The' f

problem lies with the compromise bill that '-- The bill may be so heavily contested In

creates a fast ' track energy board: It: it' ...the-courts that, it becomes "sinply. a law-

shouldn't pass. 1r • ;.• • ••-• yers' bonanz4. 4
• '„' 4 ' 

• s

• The measure is at the final approval stage..< - The Montana' congressional delegation
shouldn't hesitate to oppose the measure.
But, at this writing, both representatives'
attitudes on the EMB are unclear. Sens.
Max Baueus and John Melcher strongly op- 4

pose the bill. Melcher was on the confer- '

• . ence committee and was one of three sena-

:: There is a chance — some people say it's; tors who refused to sign the conference re-

* just an outside chance — that the legislation port. Melcher feared the conference com-
mittee measure could gutMontana's Major
Facility Siting Act. ,

• ' , 
Reports of rising opposition to the bill and
questions about its effectivenes are en- -
couraging. But they 'may come too late.
Here's hoping they don't. The measure is a
d' • '

. •
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GREAT FALLS TRIBUNE 7-3-80

•-• — 4

Finall ah, defeat for, t. kf ^

whole energy cake this , week- fuels legislation Monday, and a

and he only got two-thirds. ,But windfall profits , tax measure

don't feel sorry for him.. 'The earlier this spring. '

last piece — with Energy Mobi-- ' •

lization Board filling — • was According to Carter,-the defeat

much too rich. It wouldn't have of a conference committee re.

been good for anyone. port Setting up a fast track en-
ergy board was "a serious dis-'

Two-thirds of Carter's energy appointment and a major set-

program announced last Sum- back." For him politically, that

mer , has made it througlv Con.; is true. Carter insist,. ,energy

"IF yotYLL ALL JUST STEP ASIDE, NELL
SPEEP,TNI'NGS UP' • - ,.•

e, EMB
President Carter wanted "the ' gress, Carter signedisynthetIc -

partisan is_sue, and undoubt-
edly many of the representa-
tives voting against the EMB
did so to jab at Caner.

.1?r pRoPOSE p
Et-IERGy

r..109 L IZAVON
BOARD

IndependenF.e• should not be it

But more than partisan issues
were at stake. Montana's con-
gressional delegation — par-
ticularly the state's two sena-
tors — did a good job pointing
that out

Both Reps. ROn Marlenee and
Pat Williams voted to send the
conference report bask to'con-
ference committee. • Sen. John
Melcher served on the confer-
ence committee that came up
with the measure the House re-
jected. He was one of three
senators on the committee who
refused to sign the conference
report. •

One of Melcher's primary con-
cerns during committee wran-
gling was that the furor over al-
lowing waivers of laws would
overshadow concerns about pre-
serving the integrity of state
siting authority. He voiced that
concern over and over. It was
one of the reasons for the House
vote against the EMB.

Sen. • Max Baucus lobbied
against the EMB proposal on
the House floor the day of the
vote. His big argument was
that the fast track board would
create an unnecessary layer of
bureaucracy. EMB, he insisted,
stood for Even More Bureau-
cracy.

Technically, the EMB is not a
dead proposal. But it suffered a
bad defeat, and there may not
be time to paste a proposal to-
gether again this year.

Let's hope not. The EMB defeat
was well-deserved.'
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Federal/state-ehergy policy sni
• 1

Gazette State Bureau / ' -. , t l' :., empiion of states' rights on energy 'policy. • ,
• ', . •, , '., ', ,,., They also said they hope the hearings will help build a

. HELENA — The increasingly strained relationship be-- coalition of western senators who want to protect state's '
'-.. tween the states and federal government over energy policy 'rights. Members of Congress are expected to testify at Bau- '
7„will be the subjectof three hearings scheduled by Sen. Max cus' hearing in Washington, D.C.,in December. ,
, Baucus, D-Mont. - '•••• - ' - ' i
' The first hearing will be in Billings Tuesday from 9 ' The states' rights issue has grown 

in importance be-

a.m. to 4 pm. In Room 3043 of the Federal Building. The cause Congress considered legislation this year to do such

. second hearing will be in Missoula Oct. 20 from 9 a.m. to 4 ' things as limit coal severance 
taxes of states and pre-empt

p.m. in the.Federal Building. And the third meeting will be - state policies on siting of energy-generating facilities.

held sometime in December in Washington, D.C. - t: " L", '` '''The ''1)S. d r veri . r' ' .. or energy independence may be
Spokesmen for Baucus said the hearings are designed changing the relationship between the states and United

...to get the Senate Judiciary Committee, of which Baucus is, States government, and it's probably not changing it for the
a memberAnore involved in the question of federal pre- u,better" said one Baucus aide.

M. _ _ ,- • t a ,.. ..., : ,„."..,,,.:,'!.41:.'...-.:, • . '
, .

1:tr.ls.to be aire-
st•

t . • ,
,?,The witnesses scheduled to testify at Tuesday's hear-

ing in Billings are: Byron Dorgan, North Dakota tax corn-
inissioner; Joe McElwain, Montana Power Co. officer and

•-; representative of the Western Regional Council; Bob Hall,
representative of the Western Governor's. policy Board; '
ipancy Wood, specical assistant to the governor And attor:

ey general of Wyoming. 
„ • •

Witnesses for the Missoula heiring ax:' Attorney Gen;
oral Mike Greely; Ted Doney, director of the state Depart

rinent of Natural Resotirces and ConservatiOn; 'Roger Tippy,
Heleila attorney; Jackson Battle, University Of Wyoming ",
Law School professor; and4an Laitos and Luke Danielson,..; 'MAX B U S
both 'professor, at the University of Derive College of Law„ states rights it isaiiOv•
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Speakers denounce
energy proposals
. BILLINGS (AP) — Spokesmen
from three states converged at a con-
gressional hearing Tuesday to de-
nounce federal efforts to limit state
coal taxes and 'state review of energy
projects.

North Dakota' Tax Commissioner
Byron Dorgan rapped what he called
"the Texas hog rule," as Sen. Max
Baucus, D-Mont., brought his Senate
Judiciary subcommittee on energy
legislation to Montana. '

Baucus is opposed .to both the ef-
fort to create an Energy Mobilization
Board, proposed by President Carter
to cut red tape on selected energy

, projects; and to a bill by Sen. Dale
Bumpers, D-Ark., that would place a
12.5-percent ceiling on state coal
taxes.

Montana charges 30 percent and
Wyoming levies 17 percent, and the
limitation is opposed by other coal
states — such as North Dakota — that
would not automatically be affected.

Dorgan said the attempt to limit
coal taxes "seeks to exploit, at cut-
rate prices, 'the coal resources of
states like Montana, Wyoming and
North Dakota for the berietnart major
utilit,x companies and their costwners
in Michigan, Illinois, Texas and other
states." •

Dorgan called it "the height-of hy-
pocrisy" for a state like Texas to
complain that Montana's coal tax is
too high. In 1979; he said, severance
taxes on oil and gas in Texas raised
revenues for that state of $1.2 billion.

• By contrast, Montana raised $59 mil-
lion from its coal severance tax last
year, and North Dakota collected only
$15 million from its coal tax. • •

'• -1'1;
"I call that the Texas hog rule

take as much is you like, then corn-1°-
plain loudly when someone else takes
even a little," Dorgan said. k

Baucus said both bills raise -serious at
constitutional questions about the sop:
aration of federal and state powers:

"These proposals have been made
and considered in the name of na-
tional energy independence," he said. :
"They have been reviewed by the U.S.
Senate and House committees that
handle energy policy. However, these
proposals do not address energy is-
sues alone. Rather, they would pro-
foundly undermine the way the fed-
eral government and the States of this
country have done business for almost
200 years.-

Baucus said both the tak-litniting
bill and the mobilization-board bill,
which he said would allow some state
restrictions to be overridden, may vi,• '
olate state powers guaranteed under
the 10th Amendment to the U.S. Con-
stitution. . ; •

There was' little argument with
that position.

Wyo. Gov. Ed Herschler and Atttr-
ney General John Troughton called
for improvements in the mobilization
'board measure. -' • '

"More attention should be given to
state and local participation in the de-
cision to designate a'priority energy
project," Herschler said. "This early
input would not only avoid, potential
clashes, but would ensure that no .
project is put on a fast track which
might later beecome a technological; •
economic ' or envirionmental disas-
ter."

. ,
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Beware the exifi
By PATRICK DAWSON
Of The Gazette Staff

U the federal "fast track" steam roller is
turned loose and the "Texas Hog Rule" takes
over, then Montana and other coal-producing
states in the Rocky Mountain region better
watch out.

The "Texas Hog Rule" theory was put forth
by Byron Dorgan, North Dakota's tax commis-
sioner, who testified before Sen. Max Baucus'
Judiciary Committee hearing in Billings Tuesday
on the issue of federal preemption of state en-
ergy policies.

Baucus was in town gathering testimony to
help fight two bills pending in Congress which
threaten to override traditional state cowers
over their own at faifs.

One is the Carter administration's plan to
create the Energy Mobilization Board, a cen-
tralized federal agency that would have the
power to preempt state and local regulations
thought to be delaying proposed energy-related
projects, like power plants, synthetic fuel and
coal gasification plants.

The other bill would limit state severance
taxes on coal to 12 percent of the selling price at
the mine.

Montana's coal severance tax is 30 percent,
Wyoming's total 17 percent and North Dakota's
is 94 cents-per-ton.

Montana's tax was pissed by the 1973 Legis-
lature to help pay for'the damages inflicted on
the state by coal development.

A parade of selected witnesses appeared be- --
ore Mucus to furnish him with ammunition in
his battle against the EMB and coal severance
tax bills back in Washington.

To nearly every witness, Baucus expressed
concern that residents of Montana and other.
Western states — "even editorial writers" —
seem to be silent on the issue, and he asked for
suggestions on how to get the people fired up.

"There is interest at the grass roots, but
people back home feel overwhelmed, powerless.
They don't think they stand a chance against Big
Government and Big Industry," said Helm Wal-
ter, Circle, president of the ag,riculturallyhased

•
Northern Plains Resource Coundl.

She termed the proposed EMS "a mon-
strous Erakenstein" that "represents tyranny In:
tolerable to American Constitutional demon._

•
North Dakota's Dorgan said the attempt to

limit coal severance .taxes "seeks to exploit, at
cut raW, prices, the coal resources of states like
Montana, Wyoming and North Dakota, for the
benefit of major utility companies-and their cus-
tomers in Michigan, Illinois, Texas and other
states." • •

Dorgan called it "Use height of hypocrisy
fora state.like Texas to eomplain that our coal
severance taxes are loo high. In 1979, severance
taxes on oil and gas in Texas raised in revenues
for that state $1.2 billion. By contrast, Montana
raised only $59 million from its coal severance
tax last year, and North Dakota collected only
$15 million from its coal severance tax.. I call
that the 'Texas Hog Rule: Take as much as you
like, then complain loudly when somebody else
takes even a little." " - • - • - • -

Dorgan defended plans like Montana's coal
severance tax trust fund which will start retain-
ing one-half of the coal ftzes tolielp finance fu-
'ture needs. Coal mining of the plains, he said,
"is a one-time harvest," and the trust fund
would help "replace that resource with some-
thing the future generations can use."

Baucus said both the EMB bill and the limit
on state severance tees raises serious Constitu-
tional questions about the separation of federal
and state powers.

"These proposals hay, been made and con-
sidered in the name of national energy indepen-
dence," Baucus said. "They have been reviewed
by the the U.S. Senate and House committees
that handle energy policy. However, these prop-
osals do riot address energy issues alone. Rather,
they would profomdly mdermine the way the
federal government and the states of this coun-
try have done business for almost 200 years." •

Other comments included:
"Improve the front end of the EMB desig-

nation process," suggested a statement from Wy-
oming Governor Ed Herschler and Attorney
General John 'froughton. "More attention

og R ule'•
• -,

should be given to state and local participation"
in the decision to designate a priority energy
project. This early input would not only avoisl
potential clashes, but would ensure that no prat
ect is put on the fast track which might later be-
come a technological, economic or environmen-
tal disaster."

. Montana Power's Joseph McElwain;
representing the industrial-based Western Re-
gional Council, said "The marketplace will de
termine what is a reasonable severance tax co
coal or any other resource far more efficiently
than can the U.S. Congress. Coal consuming in-
terests will go elsewhere if a severance tax is too
high and in turn, a state may reconskier its tax

•,•
McElwain, speaking for his group of off,

mining and utility interests, sald creation. of this
EMB could prompt states to file "legal action-
s...which would only further impede project con-
struction and operation." I

•
McElwain took the opportunity Tuesday tO

protest all federal control, Including federal
clean air, land use and environmental regula-
tions, and advocated the allowance of "regional
variations" instead of applying "one inflexible
and rigid federal standard."

Bull Mountain rancher Bob Tully, president
of the Western Organization of Resource Coun-
ciLs, called the EMB proposal "a bad idea, an
unworkable idea, and, most probably, an uncon-
stitutional idea. We are not prepared to jeopard-
ize the long-term production of our agricultural
land, the value of our timber or our precious
water resources to meet short-term energy pro-
duction goals calculated to meet insatiable for-
eign and domestic energy appetites."

"We are not colonies lobe ruled," Tullj
told Baucus. "The EMB legislation is an Insult
accusing state governments and citizens alike o
aggravating our energy problems. This is no
tote. We work within the legal system and al
only that others do likewise. How can anyone bo
expected to remain a law-abiding citizen d th
federal government won't abide by the law it
self? The EMB would be a bully, changing th
rules in the middle of the game."
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eaer :..f.:Anteryention state's"..-"
rights criticized

• • •

1By PEGGY KUHR
;Tribune Staff Writer' • •, •
• In meetings around the state, Ken. .a•Max Baucus, D-Mont., has ,been 

, 

, cobraging efforts to . reopen histori,
land law books totaake a look at the ,-
concept of balancing 4federal. powers •
with the rights pf Individual-states..
• In Baucus' itview4' the balance lib; •
5 being tipped, and, in the, wrong.direc-t'',,•tion. • , , ; '
.; His Concern is .national energy!
; policy, in particular recent efforts in

Congress to place a limit on a state's
it coal severance tax and to create a fed-
eral board that would speed up deci-'
sion-making processes for priority en-
ergy projects. ,

„•• Bills putting,a cap on coal taxes
and creating .art• Energy Mobilization
Board (EMB Y luive•..been•reviewed by
the Senate Energy,Committee. But:
Bantam, who is amember of the Judi-
ciary Committee, thinks the bills con-
cern more than energy policy. The
two bills would, he says, "profoundly. •
undermine the 'way the 'federal gov-[
eniment and the states of this country_
have done business • for • almost. 200. .
years." . • •

To gather support -'.and,ammuni-`,
tion - for future battles in Congress

,•, on federal pre-emption of state poll-
• Icies, Baucus has toured the state In
'the as two weeks, speaking repeat-
edly against a coal severance cap and

t an EMB and discussing the concept of
1, federalism, He has. held . two Senate

Judiciary Committee hearings, one
; last week in,Billings and one Monday

In Missoula.•Tuesday,he led a sympo-.
slum at the University of ,Montana I

. Law School.
_ As a tesult of these meetings, Rau.

cus told the; Tribune, he sees a
. "grand opportunity" facing individual
states to assert their decision-making
powers in the face of federal press-
ures to pre-empt them.
"The success of states to prevent.

federal intrusions," he said, "depends
on states' efforts to take care of prob-
.lems themselves and in a reasonable
-way." The more Congress and the
'U.S. Supreme Court see that states
are trying to resolve energy problems
fairly, he said, the better the chance
they will not interfere.

"If Dale Bumpers were convinced
that Montana was being fair," Baucus
said, "he wouldn't have introduced
his bill to limit severance taxes."
Bumpers is the Arkansas Democrat
whose bill places a 12.5 percent cap
on any state's coal severance tax.

But, in Baucus' view, more than
fairness is at stake. The matter of •
federal pre-emption endangers the"
10th amendment to the U.S. Constitu-
tion. That amendment leaves powers
not specifically delegated to the fed-
eral government and not specifically
prohibited to the states in the hands
of the states themselves or with the
people.

According to Baucus, Increasing
federal and congressional power.
translates into less and less meaning.
for the lath amendment and, conse-
quently, into an erosion of states',
powers. Information gathered at the
Judiciary hearings and the sympo-
sium will be taken back to Washing-
ton, D,C., to stem that erosion.

Baucus'said the hearings and the
symposium have been valuable in
providing a western point of view that
often isn't heard in Washington. His

Judiciary Committee sessions focused
on the coal severance and EMB con-
troversies. The symposium added a
' third area of contention - water
' rights.

Following are some highlights of
Judiciary Committee testimony:
• Roger Tippy, a Helena attorney

who helped research and draft the
Montana coal tax legislation, likened
the state's experience to the 30 per-
cent tax to a political experiment.

"Within the American political
system," he said, "the states are the.
'social laboratories where political ex-
periments are tried ... Now, every
laboratory in which scientists are ex-
perimenting shares some common

•;features. The cexperimenters will be
tinkering with, fiddling and adjusting
the object of the experiment ... How-

..ever, when the experiment is attacked.
from outside, the scientists are apt to
'leave off tinkering and kee;, the ex-
periment just as it is. A siege mental-
ity sets in, which dictates that the ex,
periment be defended in detail ex-
actly as it is constituted then." ,
'
• • Ted Doney, director of the Mon-
tana Department of Natural Resour-
ces and Conservation, said the prin-
ciple victim of EMB legislation would
be the state's Major Facility Siting
•Act. Admitting that the state has had

• a role in past delays of the permitting
process, Doney said that was because
the state was new at working out the
process. He added that permit applic-
ants also caused delay because they
didn't know what was required of
them under the 1973 act. However,
Doney said, most delays are from the
federal level.

70-428 0 - 81 - 13
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Doney said states traditionally
have had the role of making resource
decisions. To ward off federal govern-
ment pre-emptive powers, he, conclud-
ed, states must show that they are im-
proving their siting processes.„,,

•
• Luke Danielson, attorney fOrithe

National Wildlife Federation, decried
the energy mobilization legislation as

, bad precedent for resolving critical
• national energy issues. Constitutional
questions aside, he said, he ques-
tioned whether the EMS was a worka-
ble proposal and called for local con-
trol and decision-making.

"If we truly believe that decisions
,. made after open participation by a va-
riety of interests ... are the best deci•
sions," he noted, "we cannot afford to
create a highly centralized decision-
making process, responsive only to a
few interests, at the highest and most
remote level of government."

• Bob Hall, from Colorado Gov.
Richard Lamm's office, cited a need
for cooperation instead of federal pre-
emption in state's affairs. The public
policies of energy development are
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decided, Hall said, on several forums
— by all three levels of government e
and with the private sector, ,

,. "Federal policy," Hall said, •"is'.
' buf one component of national policy"

and in the end, it may not even be
• the most important."

Hall, who testifed on behalf of the.,
Western Governors .. Policy. Office,

• pointed out that the states have gone .
•, ahead and are streamlining their own
--'siting and permitting processes,

'1 • Allen Olson, attorney general of
North Dakota, called legislation that
•would limit coal severance taxes "the
ultimate in legislation that is discrim-
inatory against western states," and

. claimed its passage would turn west-
ern ,states Into a regional colony to
serve the economic needs al the rest
of the nation.

e"
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Intervention in states' rignts
said still, alive with EMB plan
By PEGGY KUHR
Tribune Staff Writer ' •

If Sen. Max Baucus and other par,
• ticipants in an eight-hour seminar In. ,
Missoula last week needed concrete

• justification for their examination of
- federal vs. state decison-making pow- .
ers,'they got it early. In the day.

Jonathan Lash, .attorney for the'
Natural Resources Defense Council;

;led off a morning discussion on En- .
ergy Mobilization' Board legislation
with a warning lhat the EMS pro-,

• posal is not dead. • ' , ,
While the House rejected a confer-, ..

ence committee report on the legislaL.
ttion last Shoe: Lash said, there Is a
;chance of a new ,conference report
•tsession after the November elections.

The proposed legislation set up a
ii-powerful three-member federal board
o that would have had authority to des-
7ignate priority energy projects and
,!'shepherd them through a speeded-up
/permitting process that It - not state,
: local or other federal agencies -
...would set. The board could waive en-
lacing federal laws. Its actions would

sphave been subject to sharply limited
- judicial review.

The EMB, a windfall profits tax
fund synthetic fuels legislation formed
. President Carter's three-pronged en-
ergy independence program. The en-
ergy 'mobilization proposal was the

. only part of his program that Coo-
- 

gress 
rejected in Its entirety.• Las i t f• alame duck

effort fails, the same pressures will
-41exist for a future Congress to develop
'1:legislation allowing some sort of exp. '

edited process for certain energy pro-
Viects•

Lash led the first of a three-part
Symposlum on "Federal Pre-emption

, 4 of State Energy T'olicies," sponsored-1'
by Baucus, the Western Governors

• Policy Office and the University of
. Montana Law School, In addition to
, energy mobilization, the 30-odd par-,'
iticipants discussed Montana's coal

..- severance tax in a session led by Mike
McGrath, Montana assistant attorney
general, and water rights controver-
aloe in a 11.0"laintl IPA hv Henry Loble.

Helena attorney and chairman of the
state's Reserved Water Rights Com-
pact Commission.

Lash commented that almost no
one outside of Washington, D.C.,
seemed to support or oppose the EMS
proposal: Yet, he said, there was
enormous political discussion in the
capital about it. Baucus has made
similar comments around the state in
recent weeks,' repeating his worry
that there has been relatively little
public concern, in Montana about
EMB.

Lash said all kinds of • mythology
surrounded the energy mobilization
proposal: concepts that the states are.
the cause of most delay in permitting
processes, that every energy project
has been tied up in endless litigation,
that federal agencies simply delay
permit decisions without excuses, And
that the central problem holding up
energy projetts is red tape, some-
thing that can be'swept away. .

Such mythology still exists, Lash
warned, and he said states will have
to answer it if they don't want to see a
similar bill before Congress again.

Little consensus was reached on
how states should respond to future
energy mobilization proposals. Some,
participants said they felt more com-
fortable with a project-dy-project fed-
eral process, granting special consid-
eration to individual energy develop-
ment proposals as the need arose.
Lash, on the other hand, said relying
on a project-by-project approach Is
dangerous. •. ' •

MONTANA'S LEGAL 'STRATEGY
to defend the coal severance tax came
under some fire during the sympo-
sium. McGrath explained that a cru-
cial part of the state's legal defense Of
the 30 percent tax is to question how
Ike courts can decide whether the tax
rate is too high: Montana's argument
in court has been that the costs of
coal mining cannot be measured. How
can anyone measure, McGrath asked,
the cost of losing an aquifer - or the
psychological effects a boom and bust
economy has upon people.

-Jackson Battle, UniverSity of Wyo-.
ming law professor, and Owen Ander-
son, of the North Dakota attorney ge-
neral's office, replied that the state
had better be prepared to-Itemize
those costs anyway: •

Baucus added that, as a political.
matter, the more Montana can Jden..
tify and document the costs of min-
ing, the better it will be able to fend
off efforts to place a cap on its sever-
ance tax. While the severance tax is
in the middle of a court battle, it also

• is being challenged in Congress. Bills
have been introduced to limit states'
coal severance taxes.

One strategy western congressmen,
and senators should pursue, Baucuv
said, iS to introduce a series of bills ,

'limiting other states' taxes. One tax
he cited was Washington state's tax
on Boeing Corp. Such an effort would
dramatize the foolishness of any bill'
limiting Montana's tax, Baucus said.

I .

A STRONG AGREEMENT emer- •
god from the symposium discussion
on water rights that the way to re-
solve those controversies is through
negotiation, rather than litigation or•
legislation. Wyoming officials empha-;
sized the high costs of 'their current
effort, to adjudicate the Big itha
Satan and edviSecl that anY state look'
at alternatives to taking watatrrights'
determinations to court: • .. ••

Lobte called Montana's' Reserved
/Water Rights Compact COnimission al
.t"noble experiment....•- unique iO west- I
ern states." The comtnission,. set up '
by the last Legishtture, is'negotiating.,
.now with the Flathead and Cheyenne
Indians 'and with the fedetal govern.'

•,went to arrive'at' water, tights con, ,

• Loble asserted that if the commis-
'sion's work fails, it will bed failure of
the negotiation process. But if it suc-
ceeds, he 'said,,•it;may.prdvide.an an-

.,swer,to the state-Yederal-Indlan prob-
lem Of determinifig w'bct'ovins what
;water and, at the .Satne••,time, • allow
states • to mairftain their' traditional
role,of goyernincyatet dedsions.
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Montanans have been hollering 'about federal
government interference for years, most re-
cently in reference to energy issues. It's a
matter they're likely to keep hollering about,
and they'll be helped along the way by the
state's two U.S. senators.

Both John Melcher and Max * Baucus have
been paying close attention to the balance of
state powers vs. federal government powers,
and in slightly different ways, a result of the
Senate committees on which,they serve.

From his seat on the Senate Judiciary Com-
mittee, Baucus has approached. the matter
from a more philosophical stand, that of the
endangered 10th Amendment to the U.S. Con-
stitution. The amendment states, "The powers
not delegated to the United States by the Con-
stitution, nor prohibited by it to the states, are
reserved to the states respectively, or to the
people."

In October, Baucus held two Judiciary Com-
mittee hearings and led a day-long sympo-
sium on federal pre-emption of state energy

GREAT FALLS TRIBUNE 1-9-81 Tr I". \s

The watchword is federali
If talk about federalism and the declining in- 'policies: The locus of those sessions lay in.fluence of the 10th.Amendment doesn't grab three areas: attempts by Congress to place ayou, look alit from -another angle: that of the sap, on fhe level of coal seVerance tax a state ifederal government overriding state powers. can levy; attempts to pass a bill creating an I

Energy Mobilization Board -(EMB) to speed
decision-making on certain priority energy
projects; and water rights controversies that s
involve states, the federal government and In-
dian tribes.

The coal severance tax limit and the EMB, in
particular, represented distinct throats to
Montana laws.

Melcher, who'sits on the Senate Energy Corn-
mittee, has had a direct shot-at the matter of
federal pre-emption. EMB and coal severance
legislation has been fought in the committee.
Melcher also served on the EMB conference
committee, and refused to sign the conference
report.

•
Rather than talking from a focus of federal-
ism and the 10th Amendment, Melcher ham-
mers on Montana's right to say "no." In a let-
ter to constituents last month, Melcher said f
"the agenda for energy development in our
state must be controlled by Montana law and ,
by Montanans." He specifically mentions the!
state's coal severance, facility siting and strip)
mining laws. -

...One battlefront is Montana
Montana made it through this last congres-
sional session safely. Several, coal severance
tax limitation efforts were beaten back. The
House rejected the conference committee re-
port on the Energy Mobilization Board. ,

Still, the controversy over federal vs. state
control is far from over. Both Melcher and
Baucus expect it to continue and both say they
will continue to fight the matters from their
various committees. Baucus adds that his as-
signment to the Senate Environment and Pub-
lic Works Committee for the new Congress
will help, particularly on water resources is-
sues.

But the game will be different with the Repu-
blicans in control of the Senate. Montana's
Democratic senators have to focus on getting
bipartisan backing for their stands on states'
powers. . • •

,̀;.it .• still is too early to tell what ,,  President-elect
•,../Ionald Reagan's stand on these energy/feder-,

alism matters will be. While he opposed the
• EMB, his action was political.- Passage of
EMB legislation was one of President Carter's
energy priorities,. ,

But Reagan's views on federalism received
ample attention during the campaign. He'
favors shifting government services to the
state level.

Representatives of the nation's governors and
legislatures also have focused on federalism
recently. The executive committee of the Na-
tional Governors Association and the steering
committee of the National Conference of State
Legislatures held their first joint meeting _in
November. The subject was federalism and
the need to give state governments a stronger
role in problem-solving. Among specific
recommendations was that Congress and the
next administration make sure federal laws
and rules do not pre-empt state laws and
policies.

Federalism is a banner word that Montanans 'will hear repeatedly over the next four years.— both from their congressional delegation
and elsewhere. It's a word deserving of .atten- •
tionl This state, with huge .energy resources,
and ;strict "energy laws, has a tremendous .stage-in- battles over who will make decisions
about them: -
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STATEMENT OF MAX BAUCUS BEFORE THE MONTANA STATE LEGISLATURE - FRIDAY, 
JANUARY 16, 1981. 

Mr. President, (Mr. Speaker,) distinguished members of the Senate (House),
Ladies and Gentlemen, I want to thank the Senate (House) bi-partisan
leadership for this opportunity to address you this afternoon.

INTRODUCTION 

I am here today because we Montanans face an old problem that demands our
renewed attention: the relationship between Montana and the federal
government. Over the next few year, the decisions made here in Helena --
and those made in Washington, D.C. -- will dictate whether the federal
government will serve as a constructive or a destructive force in this
state for decades to come. These decisions will determine the quality of
life in Montana far into the twenty-first century.

In the wake of the 1980 election, we are tempted to adopt a "wait and see"
attitude.'Scne suggest the new Administration 10.).1 respond to an angered electorate and
revolutinize the federal government', ?..p.a-warranted federal interference will
be eliminated.

No one doubts that the strong winds of political change have once again
swept this land. Indeed, voters have expressed old frustrations with a
new urgency.

But, the voters do not always obtain what they seek. We would be well served
to heed the maxim: "the more things change, the more they remain the same "
We should remember that, as the 96th Congress of the United States came
to an end, Montana's ability to control its own destiny lay threatened
by a rash of ill-advised proposals.., proposals that will live on and, if
adopted, cripple our ability to shape our own economic and political
future.

So far, the Montana Congressional delegation -- with the help of Montana
officials and concerned citizens -- has succeeded in preventing unwarranted
federal intrusions. But, the proposals that Montanans rightly fear were
not defeated on November 7. They live on -- and will face us for the rest
of this decade.

Our past has prepared us to meet the test of the present and the challenges
of the future.

THE MONTANA RECORD

As the decade of the 1970's opened, Montanans faced its new challenges
squarely. We did not waste the years that followed.

The State reorganized its executive branch to enhance its responsibility
and to make it more accountable and accessible to the public.

The State adopted a strong, innovative constitution to replace the 80-year
old document written by the copper barons of another age.

The State Legislature drafted, debated, passed and revised a responsible
facility siting law to ensure that energy plants are built only as needed
and where environmentally compatible.
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The Legislature adopted and refined a tough strip mine reclamation law that
has served as a model for other states and for the federal government.

We enacted a water law designed to ensure an organized, even-handed
determination of water rights and beneficial uses.

And, we adopted a reasonable coal severance tax to pay the coal development
costs we will bear during and long after that one-time harvest of an
irreplaceable resource.

In sum, Montana's record on energy matters is unparalleled. We have indicated
clearly that we will contribute to national energy needs in a responsible
and timely fashion. We seek no escape from that obligation.

We will not hamstrong needed energy development with delays, cumbersome
procedures, or unrealistic requirements. Nor do we propose to profiteer
from the nation's disturbing energy predicament.

But, we also intend to make clear that Montana is no longer and will not
again become a resource colony. In doing so, we intend to demand and help
structure a new partnership with the federal government.

Unfortunately, Montana's record on these matters has not ended the federal
attempts to undermine our right to shape our own future. Our willingness
to cooperate has gone largely unheeded.

Montana's history is littered with the wreckage of a short-sightedness that
destroys communities, neighborhoods, and families. All too recently, despite
our best efforts, we have felt again the tragedy of commerce uprooted --
of economic activity halted by forces beyond our control and held to no
account.

It is against this background that the federal attacks on our energy program
appear so disheartening. For we have labored long and tirelessly to
convince the federal government that our approach to the energy crisis is
reasonable and deserves support.

We have heeded the words of Thomas Jefferson that the only way states can
avoid the abuse of national power is to strengthen state governments...
and this must be done by the states themselves....

The naciemt past makes it clear that the task of strengthening state government
is one without end.

CURRENT CHALLENGES

In the term of Congress just ended, some members decided they
did not approve of Montana's severance tax on coal. They suggested
that Montana and other Western states were like a little OPEC--
exacting exorbitant tribute at the expense of energy consumers.
A number of bills were drafted, introduced and considered on the
subject. The measures proposed a federal cap that would have
slashed our coal tax and ruined our balanced budget.

In a hail storm of bad numbers and faulty arguments, the
advocates of this serious federal intrusion forced the pace --
slowed only by the well-made arguments of Montanans at the end
of the legislative session.

•
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Of course, they were not pleased to learn that our
severance tax generates a scant one-twentieth the revenue produced
by a Texas severance tax; that our tax adds on the average
only about one percent to the utility bill of a typical Midwest
consumer; and that the oil severance taxes in Louisiana, Oklahoma,
and New Mexico are much higher per unit of heat than our
coal tax. They were not pleased to hear; but we made our point.
And, for the time, we have prevailed.

A second major challenge to Montana's future was the proposal
to create the Energy Mobilization Board. The idea seemed straight-
forward enough.

The EMB, we were told, would cut red tape,sweep away the bureaucratic
cobwebs, and expedite agency decisions on energy projects. Why? Because
the United States must end its dependence on foreign sources of oil.

Unfortunately, like the deceptive vigor of a dying tree, it was all
too easy to believe and all too good to be true.

The EMB as proposed would accomplish its worthy objective in a
wholly unacceptable fashion. It would not foster federal/state
cooperation, because it would treat the State of Montana as if we were
merely a nuisance, or an obstacle. This new super bureaucracy would have
the power to ignore and override state laws and local ordinances.

The EMB could blackmail states with federally established deadlines.
And, if the deadlines were not met -- for whatever reasons -- the EMB
could simply substitute its decision for that of the state. Nor would
Montana courts be available to challenge these awesome powers of the EMB.

In short, the states would be the victims, not the partners of
American energy policy. State and local authorities would be swept from
the path as the federal juggernaut rushed to its belated rendevous with
the nation's energy crisis.

MONTANA'S RESPONSE

Montana's response to these federal intrusions must be both
measured and direct. This is no time to stop the flow of innovative
legislation and programs that have highlighted Montana's past. We must
build on that foundation and not weaken our resolve to exercise those
powers reserved to our State by the U.S. Constitution.

If we are successful, Montana can lead the way to a new, progressive
states' rights. Montanans -- along with our friends from other states --
can help chart a new partnership with the federal government that
respects our state's constitutional rights and allows us to determine our
destiny.

But we will not be successful if we get swept up in posturing and
rhetoric that only makes us appear parochial, narrow and selfish. We
must act responsibly and with good sense, or risk losing the hard-fought
victories of the past.
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SAGEBRUSH REBELLION

The Legislature soon will face this dilemma when it considers what's been
called the Sagebrush Rebellion. This protest, fed by the frustrations many
of us feel because of federal interference in state affairs, makes a
legitimate point.

If by the Sagebrush Rebellion, we mean making federal agencies responsive to
state concerns, then I endorse it.

But, if the Sagebrush Rebellion means transfering millions of acres of land
from federal to state ownership, then I oppose it.

Such land transfers are politically unrealistic and unworkable.

However, even if they were attainable, they pose a severe threat to our
state's financial future.

In Fiscal Year 1980 Montana, for example, received over $8 million in
payments in lieu of taxes. This would be lost to the state. Whether Montana
could ever replace this source of revenue is at best uncertain, in view of
the fact that state lands are tax exempt.

In addition, the state would be forced to employ hundreds of land managers --
costing millions of dollars -- to oversee the 20 million acres in this
state alone.

And, increased revenues we would receive from timber sales, mineral leasing
and grazing permits most likely would not offset these losses.

Such a massive loss of revenue -- at a time when the state is trying to cut
its budget -- would result in a fiscal nightmare.

As I attended the confirmation hearing of Interior Secretary nominee
James Watt earlier this month, I was impressed by his measured restraint on
this issue. A staunch advocate of an increased state role in resource
decisions, he made it clear that he would not favor a massive transfer of
federal land at this time.

Instead, he advocated a "good neighbor" policy -- characterized by much
closer cooperation and consultation with the people most directly affected
by public land management decisions.

We should welcome this approach. We must not be diverted by the sabre
rattling of an ill-conceived rebellion.

We must focus on the real points of federal attack on states' rights and
mount a forceful, effective defense. What we started in the 1970's, we
must continue throughout the 1980's.

CONSTRUCTIVE RESPONSES 

We in Congress must work closely and in a bipartisan fashion with you in
state government as we continue this critical task. It is impossible for
those of us in Congress to stop the EMB and save the coal tax on our own.
We must have your help in demonstrating again and again that Montana intends
to behave responsibly in determining our future while contributing tothe resolution of serious national difficulties.

4
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If the rest of the country is convinced that Montana's Facility Siting Actis reasonable and is being implemented reasonably, then the enactment of anEMB becomes less likely.

If we wish to improve our chances of stopping the EMB, we should ensure thatour review of proposed energy facilities is conducted in a timely, consistentmanner. We may be able to streamline our review procedures so that theyoperate on a one-stop basis -- with joint hearings, joint studies, and aunified decision timetable agreed upon and binding upon all state and federalagencies involved.

If we want to improve our chances of defeating coal tax cap proposals, wemust renew our effort to establish that the tax is carefully structured soas to cover the legitimate costs of coal development. We will need to expandour attempt to educate federal officials in this regard.

In short, if it becomes clear to the rest of the country that Montanans areinterested in doing their share to increase our nation's energy production,then it is less likely that Montana's right to make those decisions will bechallenged.

Only in this way, can Montana continue to serve as a model and a consciencefor the nation.

CONCLUSION

These are tough challenges. They will test our abilities and our fortitude.

Montana's Congressional delegation will do its best to fend off challengesto our state's coal severance tax. But, we cannot do the job alone. Weneed your help and assistance.

Montana's State Legislature needs to improve our state's government. And,we must find ways to work constructively with its sister states to broadenour strength.

In return, when we are in Washington,we will do our best to aid yourefforts wherever possible.

Working together, we will hasten the day when states can once again servein the role Jefferson foresaw, as the true barriers protecting ourliberties.
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CONGRESSIONAL RECORD STATEMENT

SENATOR MAX BAUCUS
JANUARY 27, 1981

MONTANA COAL SEVERANCE TAX 

Mr. President, I rise to speak in support of a state's right

to impose severance taxes. And, I urge the Senate not to open a

Pandora's box by meddling in a state's taxing actions.

My state -- Montana -- is a natural resource state. Our economy

prospers or suffers in direct correlation to the demand for our

agricultural, timber and mining products.

That economic fact of life has resulted in a roller coaster of

economic promise and collapse throughout much of Montana's past. During

the 19th and 20th centuries, many of,the critical decisions about our

state's future were made in corporate boardrooms far from Montana's

borders.

Their decisions were made based, on what they think is appropriate --

not on any particular sense of corporate responsibility. The bottom

line -- not the future of Montana's towns and communities -- all too

often has been the order of the day.

When a smelter closes down -- as recently happened in Anaconda,

Montana -- there is no economic activity to replace it. When the mill

stops producing, families' savings are wiped out, their homes lose their

value, and whole communities simply shut down.

Anaconda, Montana,has not shut down yet, but its road to economic

health is rocky and steep.

But the human suffering far outweighs the willingness of Anaconda's

parent company and the Federal government to offer help.

4
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This scenario has happened time and time again in Montana's

past. It is not a pretty sight; and it is not an acceptable condition

for the future. Montanans want the right to determine their future --

just like all Americans.

Montanans remember this history quite well. That is why the

Montana Legislature acted quickly, and responsibly, in the face of the

rumored coal boom in the early 1970's.

We knew that coal had promise -- that it was being sought as

America's energy "ace in the hole". But, we also remembered that too

often others took the entire deck of cards and left Montana with only

the hole.

We knew we would be called upon to contribute, so that a beleaguered

nation could reduce its dependence on unreliable sources of oil from

the Middle East.

We did not shrink from that obligation; nor did we seek an escape.

But, we did see the potential costs, and we acted legitimately to protect

ourselves from them.

The State did not simply enact a severance tax and drop the

matter. We enacted strong reclamation laws to promote the restoration

of our fragile land. The rains are not plentiful in Montana and the

ground water flows are easily interrupted. Massive disruption of the

vegetation, soils and waters of eastern Montana's ranching economy is

a risky experiment. No one is sure if the fertility of the land can

be restored.

Nor can we be certain that the area's social fabric, its relaxed

rural character, will not be irreparably torn.
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The Legislature was keenly aware that the costs of coal development

are both immediate and long term. In fact, the greatest costs, the

biggest problems, will occur at the conclusion of this one-time harvest.

Our severance tax was designed to protect both our present and

our future -- to ensure that some day we would not become wards of the

government, living on depleted land in a busted economy.

In this session of the Congress -- as in the last -- Montana's

Coal Severance Tax is being unfairly attacked. We hear golden oratory

about the need to "protect consumers" and increase coal production. I

am no stranger to these concerns. But, I recognize misplaced intentions

when I see them.

The advocates of slashing Montana's coal tax may be long on hope,

but they are short on evidence. SimPly put, there is no convincing

evidence of any kind that a 12i percent cap on coal taxes would reduce

a consumer's utility bill by more than a few cents a month.

Nor is there any convincing evidence of any kind that the Montana

tax is hindering needed coal production. In the decade of the 1970's,

Montana coal production increased 1,000 percent. It is projected to

increase again and again in the years ahead.

Those who wish to help electricity consumers in the Midwest should

look not at the Montana coal tax, but at the costs of coal transportation.

The Montana tax is only about 10 percent of the delivered price of coal.

The railroad that hauls the coal collects a whopping 60 percent

of the delivered price. Over half the cost of coal is collected by

a railroad that monopolizes coal transportation.

Over the last several years, Montanans have fought hard to

restore competition to the railroads of the Northern Tier. We have

been trying to save the Milwaukee Railroad so it could compete with

the Burlington Northern and provide some incentive for lower rates.

4
•
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I am not pleased to have to say it, but it is in fact the case,

that we had very little help from those who are now taking pot shots

at Montana's coal tax. They passed up a golden opportunity to strike

a blow for their state's electricity consumers.

Mr. President, I do not deny that the Federal government has an

interest in reducing our dependence on foreign oil. But that does not

mean the federal bull should be loosed in the china shop of state

resource taxation. The Montana tax simply does not slow the production

of Western coal.

I do not deny that the Federal government has a legitimate concern

about the skyrocketing electricity bills of American consumers. But

that does not mean the Federal government should victimize states

that are trying to stabilize their economic present and establish an

economic future.

The question is not whether this Congress has constitutional

authority to slash Montana's tax. We all know that issue would ultimately

have to be decided by the courts. The real question is whether the

Congress wishes to continue badgering Western states by pressing this

unfortunate proposal.

In the months ahead, I will be writing my colleagues to warn

in greater detail about the grave dangers of the federal intrusion in

the traditional domain of state taxation. Virtually no state will be

immune.
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Many states have taxes whose impacts far exceed those of the

Montana coal severance tax. For example, the sales and utility

taxes paid by Illinois and Michigan electricity consumers are many

times the Montana coal tax. In 1979, a typical Michigan electricity

consumer paid 12 per month for Montana production taxes and over

2 dollars in Michigan sales tax.

In addition, many states are very successful in exporting their

tax burden -- far more aggressive in doing so than Montana. Illinois

and Michigan are among them.

The principles behind this tax cap -- that we in Congress are

free to tell states how much they can tax -- is a principle alien to

our system of federalism.

Ultimately, no region of the country will benefit from the anger

that will persist if this tax cap is adopted.

It will not aid consumers. It will not encourage energy

conservation. It will not increase coal production. It will not improve

coal transportation. It will not speed the day when this nation stands

tall with a clear, consistent national energy policy.

But, it will divide the country. It will intrude in areas

traditionally handled by states. And it will further aggravate the

tensions that already exist in the West as a result of Washington's

lengthening reach.

It is, in short, not an answer. It diverts attentions from the

real problem. And, it is simply one more proposed solution that will

only make our difficulties worse.
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