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PART I.—REPORT OF THE PRESIDENT AND RELATED
DOCUMENTS

'"11C4-tifeb Zfaiez Zonate
COMMITTEE ON THE JUDICIARY

WASHINGTON. D.C. vmso

July 29, 1980

The President
The White House
Washington, D.C. 20500

Dear Mr. President:

On July 24, 1980, the Senate established a subcommittee
of the Judiciary Committee to conduct an investigation of
activities relating to individuals representing the interests
of foreign governments. We appreciate your desire to provide
the Subcommittee with the information it needs for a just
and early determination of this matter.

We are aware that you will soon be submitting a report
to the House and will, of course, appreciate receiving all
the information which you may provide to it.

The Subcommittee's inquiry involves a number of issues:
(a) Libya's effort to exert influence and promote its interests
in this country, (b) the relationship between Billy Carter
and the Government of Libya, (c) the Department of Justice's
investigation of that relationship, and (d) all contacts by
White House officials with officials of the Department of
Justice, Billy Carter, or officials of Libya concerning any
of the above matters. Other topics which shed light on the
above issues include the possibility of Libyan Government
support in urging the release of the American hostages in
Iran, the question of a change in U.S. policy towards Libya,
and the question of plane sales to Libya.

To enable the Subcommittee to conduct its inquiry, we
request a report concerning the above matters, accompanied
by all documents (as defined in the attachment to this letter)
which relate, directly or indirectly, to the above matters.
In the report, please identify the individuals and records
which are the sources of the inforzz*ion presented. While
preparing the report, please designate someone on the White
House staff who can work with the staff of the Subcommittee
to coordinate and discuss any issues that arise over what
documents are to be provided, consistent with the time for
response and the responsibilities of the Executive Branch.

(1465)
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The President
July 29, 1980
Page Two

Please submit the requested documents and report to

us or to Michael Davidson and Robert K. Kelley, the Senate

Legal Counsel and Deputy Senate Legal Counsel, by the close

of business on August 1, 1980.

To the extent that the requested report or documents

contain classified information, they should be provided to

Mr. William Miller, Staff Director of the Senate Intelligence
Committee, for storing in the approved secure files of that
Committee. Members of this Subcommittee and designated
staff with appropriate clearances will review the documents

in accordance with procedures of the Senate Intelligence
Committee. To fulfill its responsibility to the Senate and

to clear up the questions that have arisen in the public
mind, the Subcommittee will necessarily make public all or
some of the findings and results of its inquiry. To assist

us in meeting this responsibility, we ask that the White
House begin now to declassify, where possible, the documents
requested above. Declassification should be completed as
soon as possible and no later than August 15, 1980.

We are today, requesting documents relating to the
Subcommittee's inquiry from the Departments of State, Justice,
Energy, Commerce, and the Central Intelligence Agency, the
National Security Agency and the Federal Bureau of Investigation.
We believe you share our conviction that the White House and
the Executive Departments not limit their responses to direct
questions, but step forward with information which may assist
the Subcommittee in a just and early Lesolution of the matter
before it.

We look forward to the cooperation of the White House
in the Subcommittee's work and wish to express in advance
our appreciation for your assistance and that of the White
House staff.

rch Ba
1 GThl ,t&
yh ,7

Chairman r

Sincerely,

Strom Thurmond
Vice Chairman

A
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THE WHITE HOUSE

WAS

July 29, 1980

Dear Messrs. Chairman and Vice Chairman:

I am responding to your letter to the President of this

date requesting that the President supply a report and

related documents to the Subcommittee.

In our meeting this morning with your counsel, Messrs.
Davidson, Kelly and Ms. Sweeney, we discussed the substance

of your letter before the actual text was available. It was
agreed that we would submit to the Subcommittee early next

week a report concerning the issues and matters set forth in
your letter, together with those documents relied upon in
its preparation.

We are ready to discuss with your counsel a procedure

for the orderly and timely production of additional material
relative to the scope of the Subcommittee's inquiry and
consistent with the President's directive to the White House

staff to cooperate fully with the Subcommittee.

Sincerely yours,

t-4 r'4Th

Alfred M. Moses
Special Counsel

The Honorable Strom Thurmond
Vice Chairman
Subcommittee of the
Committee on the Judiciary
Washington, D.C. 20510

copies to: Michael Davidson
Robert Kelly
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UNCAJASbIVILU WITH 

TOP SECRET ATTACHMENTS 

THE WHITE HOUSE

WAS H I f•!

August 4, 1980

Dear Mr. Miller:

The President has today submitted the attached letter and
Report to Chairman Bayh and Vice Chairman Thurmond of the
Subcommittee of the Committee on the Judiciary of the
United States Senate.

The Subcommittee's letter of July 29, 1980, requested that
documents which contain classified information be submitted
to you for appropriate storage and handling. Pursuant to
that request, I am transmitting the following classified
documents to you:

o classified materials relied upon in the prepara-
tion of Dr. Zbigniew Brzezinski's statement:

1. Memorandum of Conversation, dated
December 6, 1979;

2. Memorandum of Conversation, dated
December 12, 1979; and

3. Intelligence Report.

o classified documents relied upon in the
Report of Counsel:

1. Cable from American Embassy Niamey to the
Department of State, dated August 2, 1980;

2. Letter from William L. Eagleton to W. Alan
Roy, dated September 12, 1979; and

UNCLASSIFIED WITH 
TOP SECRET ATTACHMENTS 
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3. Memorandum from Seymour Goodman to
Lawrence J. Brady, dated April 5, 1979.

Thank you for your attention to this matter.

Sincerely,

4-

Alfred H. H. Moses
Special Counsel

Mr. William Miller
Staff Director
Select Committee on Intelligence
United States Senate
Washington, D.C. 20510

Attachments

cc: Chairman Birch Bayh
Vice Chairman Strom Thurmond

UNCLASSIFIED WITH 
TOP SECRET ATTACHMENTS 
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REPORT OF THE PRESIDENT

To the Subcommittee of

The Committee on the Judiciary

United States Senate

Embargoed for release until the conclusion

of the President's news conference. August 4, 1980
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REPORT OF THE PRESIDENT

To the Subcommittee of

The Committee on the Judiciary

United States Senate

As corrected for typographical errors

5:00 p.m.
August 5, 1980
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REPORT OF THE PRESIDENT

to the Subcommittee of

The Committee on the Judiciary

United States Senate

Letter of Transmittal

Report of the President

Statement of Mr. Lloyd N. Cutler

Statement of Dr. Zbigniew Bnezinski

Report of Counsel

August 4, 1980
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THE WHITE HOUSE

WA SHINGTON

August 4, 1980

Dear Mr. Chairman:

By letter dated July 29, 1980, you advised me of the
establishment of a Subcommittee of the Committee on the
Judiciary to investigate activities relating to individuals
representing the interests of foreign governments. Your
letter stated that the Subcommittee's inquiry involves a
number of issues: Libya's efforts to exert influence in
this country; the relationship between Billy Carter and
Libya; the Justice Department's investigation of that
relationship; and contacts between White House officials
and officials of the Department of Justice, Billy Carter,
or officials of Libya concerning any of those matters.
On July 29, you were advised that I would submit a report
to the Subcommittee early the following week on the above
matters, along with copies of the documents relied on in
preparing the report.

I hereby submit my report on this matter. I have attached
copies of the unclassified documents relied upon in its
preparation. Classified documents relied upon have been
submitted to Mr. William G. Miller, Staff Director of the
Senate Select Committee on Intelligence, in accordance with
your request.

Many of the documents attached to my report or submitted to
the Senate Select Committee on Intelligence would normally
be subject to a valid claim of executive privilege. As I
have previously stated, it is not my intention to assert such
a claim with respect to these documents and other documents
to be submitted to your Committee or the Senate Select
Committee on Intelligence that are relevant to the subject
matter of your inquiry. In so doing, I do not waive and I
expressly reserve the right to assert any available privilege
with respect to other documents not relevant to the scope
of your inquiry.

My report sets forth my personal knowledge of the matters
identified in your letter. I have asked Lloyd Cutler, Counsel
to the President and Zbigniew Brzezinski, Assistant to the
President for National Security Affairs, to prepare statements
based on their personal knowledge of these matters as well, and
these statements are attached to my report. I.have also asked
my Counsel's office to prepare a report as to various other
questions, and their report is also attached.

70-132 0 - 81 - 2



1474

2

As for the first issue mentioned in your letter -- Libya's

efforts to exert influence in this country -- I and the White

House staff have no knowledge beyond what is set forth in the

report and its attachments, and in that portion of the informa-

tion submitted to the Senate Select Committee on Intelligence

by other Executive Branch agencies which had previously been

circulated to the White House.

I assure you of my willingness to cooperate fully with the

Subcommittee in its investigation of these matters. My counsel

are prepared to respond to the Subcommittee's request for other

documents and to assist the Subcommittee in any other way in its

inquiry.

As I have previously stated, I am eager to respond to the

Subcommittee's questions on all matters covered in my report

and any other questions as to the issues within the scope of

your inquiry.

Sincerely,

The Honorable Birch Bayh
Chairman
Subcommittee of the

Committee on the Judiciary
United States Senate
Washington, D.C. 20510
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THE WHITE HOUSE

WASH I NO TON

August 4, 1980

Dear Mr. Vice Chairman:

By letter dated July 29, 1980, you advised me of the
establishment of a Subcommittee of the Committee on the
Judiciary to investigate activities relating to individuals
representing the interests of foreign governments. Your
letter stated that the Subcommittee's inquiry involves a
number of issues: Libya's efforts to exert influence in
this country; the relationship between Billy Carter and
Libya; the Justice Department's investigation of that
relationship; and contacts between White House officials
and officials of the Department of Justice, Billy Carter,
or officials of Libya concerning any of those matters.
On July 29, you were advised that I would submit a report
to the Subcommittee early the following week on the above
matters, along with copies of the documents relied on in
preparing the report.

I hereby submit my report on this matter. I have attached
copies of the unclassified documents relied upon in its
preparation. Classified documents relied upon have been
submitted to Mr. William G. Miller, Staff Director of the
Senate Select Committee on Intelligence, in accordance with
your request.

Many of the documents attached to my report or submitted to
the Senate Select Committee on Intelligence would normally
be subject to a valid claim of executive privilege. As I
have previously stated, it is not my intention to assert such
a claim with respect to these documents and other documents
to be submitted to your Committee or the Senate Select
Committee on Intelligence that are relevant to the subject
matter of your inquiry. In so doing, I do not waive and I
expressly reserve the right to assert any available privilege
with respect to other documents not relevant to the scope
of your inquiry.

My report sets forth my personal knowledge of the matters
identified in your letter. I have asked Lloyd Cutler, Counsel
to the President and Zbigniew Brzezinski, Assistant to the
President for National Security Affairs, to prepare statements
based on their personal knowledge of these matters as well, and
these statements are attached to my report. I have also asked
my Counsel's office to prepare a report as to various other
questions, and their report is also attached.
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As for the first issue mentioned in your letter -- Libya's

efforts to exert influence in this country -- I ana the white

House staff have no Knowledge beyond what is set forth in the

report and its attachments, and in that portion of tne informa-

tion submitted to the Senate Select Committee on Intelligence

by other Executive Branch agencies which had previously been

circulated to the White House.

I assure you of my willingness to cooperate fully with the
Subcommittee in its investigation of these matters. My counsel

are prepared to respond to the Subcommittee's request for other
documents and to assist the Subcommittee in any other way in its
inquiry.

As I have previously stated, I am eager to respond to the
Subcommittee's questions on all matters covered in my report

and any other questions as to the issues within the scope of
your inquiry.

Sincerely,

The Honorable Strom Thurmond
Vice Chairman
Subcommittee of the

Committee on the Judiciary
United States Senate
Washington, D.C. 20510
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PRESIDENT CARTER'S REPORT 

TO THE SENATE JUDICIARY SUBCOMMITTEE 

I. INTRODUCTION

From the founding of this Republic, questions of

propriety have been raised about actions of Presidents,

Cabinet officers, and Member's of Congress. It is an

important part of our tradition that the people know the

truth as quickly as pogsible, and that all the facts be

disclosed.

The Watergate tragedy intensified public scrutiny

of the President. As the first President elected since

Watergate, it has been my policy to be open with the public

and to cooperate fully with the Justice Department and all

other investigative bodies.

My own personal and business affairs and those of

members of my staff have been intensely examined. Despite

the inconvenience and expense, the investigation of every

charge has served the public's right to know, and has

enhanced public confidence in the integrity of our

Government.
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Questions have now been raised concerning my actions

and those of my Administration regarding the relationship

between my brother Billy Carter and the Government of Libya.

We have made as thorough an investigation as possible.

The facts are available for the Committees of Congress and

the public to examine. They will show that neither I nor

any member of my Administration has violated any law or

committed any impropriety.
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II. U.S. POLICY TOWARD LIBYA

A. There are few governments in the world with which

we have more sharp and frequent policy differences than

Libya. Libya has steadfastly opposed our efforts to reach

and carry out the Camp David Accords. We have strongly

differing attitudes toward the PLO and the support of

terrorism. Within OPEC, Libya has promoted sharply higher

prices and the interruption of oil shipments to the

United States and other Western nations.

B. On the other hand Libya illustrates the principle

that our relationships with other nations can never be

cast in absolute terms. Libya is a major oil supplier,

and its high quality crude oil is important to the mix

of our East Coast refineries. Libya has publicly and

privately opposed Iran's seizure of our hostages and

for a time joined other Muslim states in opposing the

Soviet invasion of Afghanistan.

C. Our policies and actions toward Libya have therefore

mixed firmness with caution. Although we maintain mutual

diplomatic recognition, we do not now exchange ambassadors.

We firmly oppose Libya's military adventurism and any

terrorist activities. At the same time, and while staying

firm on these principles, we recognize the mutual advantages

of existing trade relationships.
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III. BILLY CARTER'S RELATIONS WITH LIBYA

A. Like members of other Presidents' families,

Billy Carter was thrust into the public limelight when

I was elected. As all of you know by now, he is a

colorful personality. Media attention made him an instant

celebrity. He was asked to make a number of television

and speaking appearances, and he put his name on a new

brand of beer.

B. In the summer of 1978 Billy was invited to visit

Libya and he agreed to go there with a group of businessmen

and state officials from Georgia. This trip occurred late

in September 1978. I was not aware that he was planning

the trip until shortly before his arrival. At the request

of my staff, the State Department instructed our Embassy

in Libya to alert the visitors to the sensitive nature of

U.S.-Libyan relations.

Shortly after Billy returned from Libya in October 1978

I saw a copy of a cable from our Embassy in Tripoli reporting

on the positive effect of his trip. I was relieved to hear

this. I wrote a personal note on the cable and asked my

secretary to send it to Billy. Two other cables from OUT

Embassy in Tripoli commenting on Billy's trip were in my

files. All three cables were furnished by the State Depart-

ment to a nationally syndicated columnist in May 1979 in
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response to a Freedom of Information Act request. All of

these cables had been originally transmitted in plain text

and were not encoded.

C. A Libyan trade mission subsequently came to the

United States early in 1979. Billy visited with the

Libyans and made a number of controversial statements.

Since so many policies and actions of the Libyan

Government are widely disapproved by our own Government

and the majority of our people, Billy's remarks received

wide attention and were roundly criticized by the

American press and public. I publicly deplored some of

these comments myself.

D. As a result of Billy's remarks and new association

with the Libyans, his other activities were severely

curtailed. Almost all of his scheduled television and

other appearances were cancelled. Billy's sources of

income from these public appearances disappeared, while

his financial obligations continued to mount.

E. So far as I know, Billy had no other significant

source of income. Although he had been a minority partner

and the manager of Carter's Warehouse, my majority interest

had been turned over to a Trustee when I became President,

and by late 1977 the warehouses were being managed under
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the control of the Trustee. Moreover, the business at the

time was producing no cash income to be distributed to the

partners.

F. I shared the general public concern about Billy's

relationship with Libya. The members of our family were also

concerned about some of his personal problems.

G. During this period Billy entered the hospital for

medical treatment. In a telephone conversation while he

was hospitalized, he discussed with me another possible

trip to Libya and I advised against it, partly because

of his health and because of the adverse effect it could

have on our Middle East peace negotiations, in the light

of Libya's open hostility to both Egypt and Israel.

H. For some time I have made it a habit to dictate

private notes, mostly about the issues that come before

me as President but occasionally about personal matters

as well. These records have been searched by my personal

secretary, and I have attached to this report all of these

notes, as they were originally dictated, that describe

conversations with Billy about Libya and discussions with

others about Billy's relations with Libya. I have also

attached a copy of a letter I wrote to Billy while he was

in the hospital, urging him to put off a second trip to

Libya and giving my reasons.

(
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I. By the summer of 1979 Billy had successfully completed

his medical treatment, and despite my advice to the contrary

he made his second trip to Libya in September. Before Billy

left, my National Security Advisor, Dr. Brzezinski, wrote

a memorandum to the Secretary of State to advise him that

any such trip would be entirely private, with no official

purpose or connection whatever, and the Department treated

it accordingly.

J. While I was aware of Billy's highly publicized

participation in the visit of the Libyan delegation to

Georgia, his two trips to Libya and his public statements

about Libya, I am not aware of any effort by Billy •to

affect this Government's specific policies or actions

concerning Libya. I am certain that he made no such effort

with me. The only occasion on which Billy was involved

to my knowledge in any matter between Libya and the

United States was his participation, with my approval,

in our efforts to seek Libyan help for the return of our

hostages from Iran.
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TV. THE REQUEST FOR LIBYAN HELP TO RETURN THE HOSTAGES

A. On November 4, 1979, our hostages were seized in

Teheran. In the weeks that followed we explored many

avenues to bring about their release. We increased our

military presence in the Persian Gulf. We stopped all

oil imports from Iran and we imposed a freeze on Iranian

assets. We appealed to the United Nations Security Council.

We asked other governments, especially Muslim governments

such as Libya, to support our position. We explored every

official and unofficial avenue of contact we could find

to encourage the Iranians to release the American hostages.

B. During the third week in November my wife and I were

at Camp David. As Ro'salynn recalls, it occurred to her

that Billy might be

Iranians

that she

to release

called him

help. She informed

November 20 I asked

further with

statement of

to arrange a

Chief of the

able to get Libyan help to induce the

the American hostages. She recalls

and that he agreed the Libyans might

me of this conversation, and on

Dr. Brzezinski to explore this idea

Billy. As described more fully in the attached

Dr. Brzezinski, he called Billy and asked him

meeting between Dr. Brzezinski and Ali El-Houdari,

Peoples Bureau of Libya in Washington.
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C. Later that day Billy came to Washington, spoke with

Dr. Brzezinski, and arranged a meeting with Mr. El-Houdari

for November 27. That same day I flew by helicopter to

Washington for a meeting with the National Security Council

on the hostage situation. Before returning to Camp David

I spoke briefly with Billy and learned that he was in the

process of arranging the meeting.

As Dr. Brzezinski's statement notes, although there

had been some private indications of Libyan support, the

public statements coming out of Libya were not supportive

and indicated that our diplomatic efforts to secure their

assistance had not yet been successful. On November 22,

two days after the meeting for November 27 was arranged,

the Libyan Foreign Secretariat issued a formal public

statement saying that "in our view the hostages should be

released."

D. The meeting Billy arranged was held on November 27

and is described in Dr. Brzezinski's statement. -I did not

attend it.

So far as I am aware, Billy played no further role

in these discussions with the Libyans. I took no part myself,

except when I summoned Mr. El-Houdari to my office on

December 6, shortly after our Embassy in Tripoli had been

attacked by a Libyan mob. The principal purpose of this
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meeting was to underscore the official protest which the

United States had made about the attack on the Embassy

and to insist that American citizens in Libya be protected.

During the meeting I also thanked the Libyans for their

help with the hostages.

In addition to Dr. Brzezinski's statement, I have

attached to this report all the items from my notes

describing my conversations with Dr. Brzezinski, Billy Carter

and Mr. El-Houdari about the matter.

E. At that time my major preoccupation was the release

of the hostages, and I was ready to try any channel that

could help us reach this goal. The Muslim community places

great importance on family ties, and I believed that a

request arranged with Billy's participation would be

regarded as coming more directly from the President and

might supplement the efforts already being made through

normal State Department channels. I recognized there was

a risk of criticism in asking Billy to help but I decided

to take the risk.

F. As matters turned out, the leader of Libya did make

the direct private appeal to Ayatollah Khomeini that we

requested. And in this respect the approach to the Libyans

was successful. Whether it would have been successful if
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Billy had not participated is a question no one can answer

with certainty. I made this decision in good faith, with

the best interest of the hostages and this nation in mind.

Billy merely responded to our request for assistance and

I believe his only motive in this effort was to seek release

of the hostages.
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V. BILLY'S ALLEGED GOVERNMENT CONTACTS ON BEHALF

OF LIBYA

A. I can state categorically that my brother Billy

has had no influence on my decisions or on any U.S. Govern-

ment policy or action concerning Libya. I can also state

that Billy has never asked me to take any step that would

affect any of these actions or policies. So far as my

counsel have been able to determine, Billy has not made any

such effort with others in my Administration.

B. There have been press reports that Billy may have

been asked, and that he may have tried to affect U.S. policy

on licensing aircraft to Libya. If so, the effort did not

succeed. So far as we have been able to determine, no such

effort was made. My counsel's report covering this and

other subjects is attached.

C. In March 1980 Dr. Brzezinski noted an intelligence

report that Billy Carter was representing an American oil

company in seeking an increased allocation of Libyan oil,

and he telephoned Billy to advise him that he should not

engage in any such activity that could embarrass me and the

country. Dr. Brzezinski subsequently informed me, and I

told him he had been right to caution Billy. Dr. Brzezinski's

attached statement provides further particulars about this

occurrence.
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VI. THE DEPARTMENT OF JUSTICE INVESTIGATION
UNDER THE FOREIGN AGENTS REGISTRATION ACT

A. The President has the constitutional responsibility

for executing the laws. That responsibility includes the

enforcement of the laws. Enforcement responsibility is

delegated by law and directive to the Attorney General,

subject to the same supervision the President exercises

over other Cabinet officers.

The President's power of supervision was abused in

the Watergate scandal, as none of us can ever forget.

When I took office I instructed Attorney General Griffin Bell

that in this Administration neither I nor the White House

staff would attempt to influence or supervise Department of

Justice investigations concerning charges of law violation.

In accordance with my instructions, the Department has full

prosecutorial discretion. When possible conflict of interest

issues do arise -- as in the case of a member of the

President's official or personal family -- we take an extra

precaution. To avoid inadvertent actions or •statements

by the President which might jeopardize the proper

administration of justice, the Department of Justice may

in its discretion inform the White House that a particular

investigation is under way. If the Department needs

information from the White House, we supply it. But no

Department information about the conduct of any such

70-132 0 - 81 - 3
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investigation may be disclosed to me or the White House

staff.

This policy is still in effect, and was followed

strictly in the present case. When the Department

commenced its investigation as to whether Billy Carter

was in violation of the Foreign Agents Registration Act

for failing to register and disclose his relationships

with Libya, the Department did not inform me, presumably

because the investigation was fully and currently publicized

in the press. From the time the investigation began until

the registration statement and consent judgment were filed

on July 14 there was no contact in either direction between

the Department of Justice and the White House concerning

the conduct of the investigation, except for the routine

investigative inquiries described in my counsel's report.

B. On July 22 the White House issued a public statement

to this effect. The statement that there had been no

contact concerning the conduct of the investigation had

been previously checked and approved by me and Attorney

General Civiletti. Subsequently, my secretary, Susan Clough,

completed typing some of the daily notes that I had dictated

during June and July. She then reviewed all of my notes

dictated after March 1, 1978, and extracted those with
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references to Billy and Libya. She then delivered these

notes to me and I completed reviewing them during the

early evening of July 24. In them I found a reference to

a brief June 17 conversation with Attorney General Civiletti

which I had not remembered. The text of this note is

attached. It was clear to me that this conversation

should be made public as an amplification of the July 22nd

statement. I immediately telephoned Lloyd Cutler, my

counsel, who had not previously known about this conversation,

and informed him. I asked him to read all the extracted notes

the next morning and to discuss this particular note with

the Attorney General. The Attorney General promptly

disclosed the conversation the following morning. His

account of the conversation corresponded closely with my

contemporary notes.

C. The Attorney General did not inform me of any detail

as to the conduct of the investigation. What he told me about

the Department's insistence that Billy file a registration

statement and the Department's standard enforcement policy

was essentially the same as what the Department's lawyers

were saying to Billy's lawyers, as Mr. Cutler's attached

statement shows.
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D. As more fully described in Mr. Cutler's statement,

he had informed me that on his advice Billy had retained

qualified Washington counsel on June 11th to represent him

before the Department. On June 26, when I returned to the

Unite 4 States from my trip to the Venice Summit, Mr. Cutler

sent me a memorandum describing his understanding from

Billy's lawyers that they hoped to resolve the matter by

the filing of a registration statement under the Foreign

Agents Registration Act.

E. After reading this memorandum I called Billy on

June 28 to encourage him to cooperate with his lawyers. He

said that his counsel were in negotiations with the Department

but that he personally did not think that he needed to file a

registration statement. On July 1, I received a further note

from Mr. Cutler informing me that according to Billy's counsel,

the Department was setting an early deadline for Billy to

decide whether he would agree to file a registration statement.

The note suggested that if I thought it would be useful I should

call Billy to urge him to accede to the Department's request

and the advice of his lawyers and make a full disclosure.

I did call Billy that day and urged him to file a

registration statement and make a full disclosure of his

relationship. My notes of these conversations are attached.

I have had no conversations with Billy about the Department

of Justice proceeding since that time.
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F. On Friday, July 11, I was on Sapelo Island off the

coast of Georgia. During the afternoon I received a call

from Mr. Cutler about the status of Billy's case, which is

correctly reported in his statement.

I had no knowledge of the two large payments or loans

of money from Libya to my brother Billy Carter until

July 15, 1980, the day after the court documents were filed

and when this information was widely publicized in the news

media. On the same morning, while still on Sapelo Island,

I read a copy of the court documents which had been sent

to me by Mr. Cutler.

G. As far as we have been able to determine after

diligent inquiry, no one in the White House had any information

about the payments or about any evidence in the possession

of the Department of Justice relating to such payments until

Billy Carter's lawyers informed Mr. Cutler of them on

July 11th, when the court papers were about to be filed.

No one in the White House furnished information about the

investigation to Billy or anyone associated with him at any

time.

H. Finally, there is one other rumor I want to lay to

rest. No payments or transfers of this money have been made

to me. My Trustees assure me that no such payments or

transfers have been made to Carter's Warehouse or to the

Trust. My Trustees and I will see to it that no direct or

indirect benefit will flow to me in the future.
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I. To summarize:

-- Billy has had no influence or effect on my

decisions or on any U.S. Government policy or a
ctions

concerning Libya.

-- Neither I nor anyone in the White House knew

any details about the conduct of the investigat
ion under

the Foreign Agents Registration Act or'tried to i
nfluence

or affect the Department's actions or decisions
.

-- Neither I nor anyone else in the White House i
nformed

Billy of any leads or evidence obtained by the De
partment.

-- Everything that I and the White House staff di
d

with respect to this case was designed to serve the
 interests

of law enforcement and justice.
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VII. THE FUTURE

1495

Our political history is full of stories about

Presidential relatives whom other people tried to use

in order to gain favor with incumbent Administrations.

In most such cases, the appearance of favoritism has been

much worse than the reality. My brother Billy's case is

one of many such examples.

To keep this problem from recurring, I have asked

my counsel to draft a rule that will bar any employee of

the Executive Branch from dealing with any member of the

President's family under circumstances that create either

the reality or the appearance of improper favor or influence.

I am deeply concerned that Billy has received funds

from Libya and that he may be under obligation to Libya.

These facts will govern my relationships with Billy so long

as I am President. Billy has had no influence on U.S. policies

or actions concerning Libya in the past and he will have no

influence in the future.
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UNCLASSIFIED DOCUMENTS
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. REPORT OF THE PRESIDENT
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THE WHITE HOUSE

WASH I NGTON

10/11/78

Billy & Sybil --

I don't have a mailing
address for you since your
new home was built....would
you mind sending me one?

Thanks -- Susan Clough
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INFO CCT-2: :so-aa CNT-00 SS-15 /027 W
010195 2.923491 /51-R

R 2713301 SEW 79
FM AMEMBASE.•
TO SECSTATE wAS=DC 5990

LIMITED OFFICIAL USE TRIPOLI 1359

E. 0. 11552: N/A
TAGS: OTRA, LY
SUBJECT: GEORGIA DELEGATION TO TRIPOLI

REF: STATE 2.64909

1. LIAISON BUREAU OF GENERAL PEOPLE'S CONGRESS HAS GIVEN US
LIST OF SEVEN PERSONS ACCOMPANYING BILLY CARTER WHEN HE
ARRIVES FROM ROME AT 1900 SEPT 27. THEY ARE: FLOYD HUDGINS
AND HENRY RUSSELL, WHO ARE GEORGIA STATE SENATORS:
RANDY COLEMAN, "'AIDE TO BILLY CARTER"; LEONARD LONG AND
G. C. LONG, HIS SON; MARIO LENZA AND T. L. GORDON.

2, LIAISON BUREAU HAS ARRANGED A RATHER LOOSE SCHEDULE FOR
A FOUR-DAY VISIT WHICH INCLUDES DINNERS HOSTED BY HEAD OF
LIAISON BUREAU SHAHATI, ASSISTANT HEAD MUHAmmAD BOUCETTA,
AND "FOUNDER OF THE ARAB-AMERICAN FRIENDSHIP SOCIETY"
WHOSE IDENTITY WE DO NOT YET KNOW. DELEGATION HAS
APPOINTMENTS SLATED WITH TRIPOLI MUNICIPALITY, SECRETARY
OF COMMERCE AND SECRETARY OF AGRICULTURE. A MEETING WITH
OAOHAFI IS LIKELY BUT NOT YET ON SCHEDULE. ONE DAY IS
FOR OUT-OF-TOWN TOURISM AND HALF DAY FOR TRIPOLI
MUSEUM, ETC. SCHEDULE SEEMS TO LEAVE CONSIDERABLE FREE
TIME. IT INCLUDES "A VISIT TO AMERICAN EMBASSY" ON
LAST DAY, OCT 1.

3. I HAVE AGREED WITH LIAISON BUREAU OFFICIALS THAT
WE WILL. DISCUSS SCHEDULE AT AIRPORT, AND I WILL TRY TO
WORK IN A PRIVATE MEETING OR LUNCHEON EARLY IN
DELEGATION'S VISIT TO BRIEF THEM ON U.S. POSITIONS
EFFECTING U.S.-LIBYAN RELATIONS.
EAGLETON

..Juitsiou p -5

fLESA1
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0 2910352 SEP 78
FM AmEmBASSY TRIPOLI
TO SECSTATE wASHDC IMMEDIATE 5898

LIMITED OFFICIAL USE TRIPOLI 1375

E.O. 11652: N/A
TAGS: OTRA, LY
SUBJECT: BILLY CARTER AND TRIPOLI

REF: STATE 244909, TRIPOLI 1358

I. SINCE BILLY CARTER'S ARRIVAL SEPT 27, WE HAVE SEEN HIM

AND MEMBERS OF GROUP ON A NUMBER OF OCCASIONS, INCLUDING

PRIVATE LUNCHEON SEPT 28 AT RESIDENCE. I HAVE BRIEFED HIM

ON SENSITIVE NATURE OF U.S.-LIBYAN RELATIONS ABOUT WHICH

HE ALREADY HAD SOME BACKGROUND. HE HAS SCRUPULOUSLY

AVOIDED POLITICAL COMMENTS OF ANY KIND IN FRONT OF LIBYANS

TO THE EXTENT OF NOT REPLYING TO AHMAO SHAHATI'S SEPT 28

AFTER-DINNER WELCOMING SPEECH (WHICH CRITICIZED USG SUPPORT
OF ISRAEL). LIBYAN COVERAGE OF VISIT REMAINS ROUTINE wiTH

MOST REFERENCES TO - AMERICAN PEOPLE'S DELEGATION- RATHER

THAN TO BILLY CARTER BY NAME.

2. SOME MEMBERS OF GEORGIA DELEGATION OBVIOUSLY ARE

INTERESTED IN RELIEVING LIBYA OF SOME OF ITS PETRO DOLLARS,

THOUGH THEY DO NOT SEEM TO HAVE MADE MUCH PROGRESS YET.

THE GROUP IS SPENDING TODAY, SEPT 29, ON MOTOR TRIP TO

LEPTIS MAGNUS. A MEETING WITH OADHAFI IS NOT YET

SCHEDULED. WE WILL BE GIVING LARGE RECEPTION EVENING

SEPT 30 FOR THE AMERICAN COMMUNITY, WHERE EXCITEMENT IS

RUNNING HIGH ON NEWS OF BILLY CARTER'S PRESENCE, AND HE

HAS AGREED TO VISIT AMERICAN OIL COMPANY SCHOOL OCT 1.

DELEGATION WILL PROBABLY LEAVE FOR ROME AND U.S. LATER

OCT 1, OR POSSIBLY OCT 2.

EAGLETON

P-6
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EXTRACTS FROM PRESIDENT CARTER'S 
PERSONAL NOTES REFERRING TO 

BILLY CARTER AND LIBYA

Dictated for Thursday, February 22, 1979 

"Ham came in to talk over with me the problems with
Billy -- his health and his prospective additional visit to
Libya."

Dictated for Friday, February 23, 1979 

"I talked to Billy, who's in the hospital. /further
discussion of his health problems,7

"We're also trying to work out some resolution of his
financial problems. I told Kirbo to protect Billy's interests
in any negotiations concerning the warehouse or Billy's land.
And I encouraged Sybil and Randy to discourage Billy from
making any other trip to Libya; to try to keep him out of the
newspapers for a few weeks; but let him regain his equilibrium."

(Note: The President called Billy Carter at 4:29 p.m.
The conversation ended 4:33 p.m. Billy Carter was in the
Americus Hospital.)

Dictated for Saturday, February 24, 1979 

"I talked to Bert Lance this morning. He's to visit
Billy this coming week, to encourage him to take care of his
health, his finances, and to stay away from Libya for a while."
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Dictated for Thursday, March 22, 1979 

"Billy called from the hospital in Long Beach. He's

very happy. Seemed to be getting along well. Wants to

know how a possible future trip to Libya might affect me

with Sadat and the Israelis."

(Note: Billy Carter called at 2:50 p.m. Call was returned

at 3:37 p.m. Conversation ended 3:47 p.m.)

Dictated for Tuesday, April 3, 1979 

"In the afternoon I . . . also talked to Billy.

Told him it would be a mistake and embarrassment for him

to go to Libya anytime soon. He said he was getting along

fine, and it would take awhile to plan a trip even when

he does want to go. That he would clear it with me before

he made that decision."

(Note: The President called Billy Carter at 3:38 p.m.

Conversation ended 3:43 p.m. Billy Carter in the

Long Beach Naval Hospital, California.)
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Dictated for Tuesday, November 20, 1979 

"I told Zbig to call Billy to follow up on his report
that the Libyans might be willing to help us with the Iranian
situation."

"Billy was at the White House, having come up at
Zbig's invitation. I told him and Zbig to get together to
discuss what message we might pass on to the Libyans."

Dictated for Tuesday, November 27, 1979 

"Lunch with Rosalynn. Billy came in, having talked
to the Libyans. They are quite eager to help us. Proud of
the fact that they condemned the taking of hostages. And
I arranged for Zbig to see the Charqe at 4:30 this afternoon."

"Billy had the Libyans' Charge come over to meet with
Zbig. The meeting was a very good one. I think for the first
time the Libyans have ever been in the White House since
I've been here. They promised to do everything possible
with the students and with Khomeini to get the hostages
released. We told them that we would like to have better
relationships with the Libyans and with the government itself."
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Dictated for Thursday, December 6, 1979 

"At the staff meeting we discussed . . . our
altercation with Libya . . . ."

"I instructed Zbig to have the Libyan Charge come
in, Ali El-Houdari. I had a good discussion with him,
thanking Quadhafi for helping with the hostages. Telling
him that the attack on our Embassy was inexcusable and
very serious to us. That if it was resolved successfully
with an apology, a commitment to replace or repair the
Embassy, and his assurance that our diplomatic personnel
would be protected -- under those circumstances that we
would try in every way to improve consultations with Libya
and long-range relations with them."

Dictated for Tuesday, June 17, 1980 

/The first paragraph of the note dealt with_nominations
for the judiciary and the Department of Justice,/

"He (Attorney General Civiletti) told me that Billy
ought to acknowledge if he was an agent of Iraq (sic).
There would be no punishment for him. But that Billy was
unwilling to do so because he claims he was not an agent of
that country."

/The balance of the note mentioned the Attorney General's
comment on the veracity and character of several of Hamilton
Jordan's accusers in the Studio 54 cocaine charge,7

Dictated for Saturday, June 28, 1980 

"I talked to Billy about his helping Libya and his
refusal to sign the foreign agents permit. He has the same
lawyer that represented Hamilton recently, and doesn't believe
that he needs to file. This can become an embarrassing
incident later on, particularly with American Jews."

(Note: The President places call to Billy Carter at 6:54 a.m.
Billy Carter returns call at 12:10 p.m. from pay phone in
Washington, D.C. Conversation ends at 12:13 p.m. President
Carter is at Camp David.)
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Dictated for Tuesday, July 1, 1980 

"I called Billy on the phone, and urged him to sign
the Foreign Agent Certification concerning Libya. I don't
know if he'll do it or not. He has been acting as their
agent apparently. But considers himself to be singled out,
especially by Jack Anderson and Saf ire -- which is probably
true. His lawyer's also advocating that he register and
disavow any improper actions."

(Note: The President places call to Billy Carter at 9:56 a.m.
Billy Carter returns call at 10:02 a.m. from his residence in
Georgia. Phone conversation ends at 10:09 a.m. President
Carter is in Washington, D.C.)

Dictated for Monday, July 7, 1980 

"Billy seems to be feeling very good. Not drinking.
Tanned. Plays golf. Harassed by the government on the
Libya deal."

(Note: President Carter is in Plains, Georgia. Entry is
after brief remarks about playing afternoon softball game.)

Dictated for Friday, July 11, 1980 

"Lloyd Cutler called to say that Billy had agreed to
sign the Justice Department Consent Order on revealing his
relationship with Libya, which is good news I think."

(Note: President Carter is at Sapelo Island, Georgia.)



1509

P-13

Dictated for Sunday, July 20, 1980 

"Lloyd and Zbig called concerning Billy's relationship
with Libya, and his contacts with the White House. I told
them to research very carefully the telephone logs and their
records, and prepare a complete report on what had been done.
So far as I could see, nothing improper has occurred."

(Note: President Carter is in Washington, D.C.)

Dictated for Tuesday, July 22, 1980 

"Lloyd and Jody and Zbig worked on a statement to be
issued today about Billy's relationship with Libya. We've
tried to reconstruct all the contacts we've had with Billy
during the last eight months. It's difficult to remember
when the phone calls were made and when the meetings took
place. But I think we've done an accurate job of it."

'(Note: President Carter is in Washington, D.C.)
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STATEMENT OF LLOYD N. CUTLER

1. I have been Counsel to the President since October

1, 1979. This statement covers my activities with respect

to the Department of Justice investigation concerning Billy

darter's status under the Foreign Agents Registration Act. I

was aware of, but aid not play a significant part in, the

processing of certain routine investigating inquiries that

were addressed to the Counsel's office and are described in

the separate report of Counsel. My own activities began on

June 11, 1980.

2. Until June 11, 1980, I had not met with or talked

to Billy Carter, although we may have been introduced to one

another at a State dinner in December 1979.

3. On the afternoon of June 11 I received a telephone

message from Dr. Brzezinski asking if I could come to his

office. When I arrived he was meeting with Billy Carter and

he introduced me. I cannot recall everything that was said,

but the substance was as follows. Dr. Brzezinski said he

had asked me to join the meeting as soon as he had heard

from Billy Carter about its subject. Billy Carter said he

had been interviewed that morning by a Justice Department

lawyer or lawyers conducting an investigatioa under the

Foreign Agents Registration Act. He said he had been asked

to describe every contact he had had with anyone in the

White House concerning Libya. He said that before giving a

full answer he wanted to consult Dr. Brzezinski about

whether there was any national security objection to describing



1511

-2-

to the Justice Department his efforts to arrange a November

1979 meeting at Dr. Brzezinski's.request with Ali El Houdari,

the highest Libyan official in Washington, for the purpose

of requesting the Government of Libya to urge the author-

ities in Iran to release the hostages. This meeting and its

aftermath are described in Dr. Brzezinski's statement.

4. This was my first knowledge of these events. I

asked Dr. Brzezinski whether he saw any national security

objection to Billy Carter's disclosure to the Department

of his role in this meeting and the arrangements preceding

it. He said he saw no objection. I agreed. We then advised

Billy Carter that he could infOrm the Department. I added

that, as his lawyer had probably informed him, he had a

legal obligation to respond fully to the Department's ques-

tions. At that point he said he did not have a lawyer

advising him on this matter. I expressed surprise, and

stated my opinion that it was of critical importance for

anyone being interrogated by law enforcement officials about

a possible violation of law to retain his own lawyer to

advise him as to his rights and duties and to represent him

in the matter. I asked if he had a regular lawyer whom he

might consult in this matter. He said his regular lawyer

practiced in Americus, Georgia, and would not be experienced

in matters of this type. He asked if I had any suggestions.

I recommended four or five lawyers in Washington, including

Steven Pollak and Henry Ruth of the firm of Shea & Gardner.
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I mentioned that Mr. Pollak and Mr. Ruth had advised Hamilton

Jordan on the cocaine-use charge last fall. Billy Carter

indicated a preference for Mr. Pollak and Mr. Ruth and asked

if I could introduce him. I then took him upstairs to my

office and put in a call to Mr. Pollak. He was out of his

office, but his secretary said she could find him. Within a

few minutes he called back and after a brief explanation I

introduced him over the telephone to Billy Carter. They

made an appointment to meet later that afternoon, and immediately

thereafter Billy Carter left my office. I have not seen or

talked to him since.

5. At no time until after the complaint and consent

judgment were filed in Court did I have any contact or

communication with the Attorney General or anyone else in

the Department of Justice concerning its investigation of

Billy Carter or the disposition of the matter.

On June 12 I telephoned Mr. Pollak to inquire

whether h7 was representing Billy Carter. He said he was.

I asked whether he or Mr. Ruth or Billy Carter had advised

the Justice Department of the November 1979 meeting with Dr

Brzezinski and a Libyan official. Mr. Pollak said he was

not certain but would check. I recounted to him Dr. Brzezinski's

and my statements to Billy Carter that there was no national

security objection to disclosure. My reason for raising

this matter with Mr. Pollak was that, having heard from

Billy Carter on June 11 that the Department of Justice was

inquiring into any contact between Billy Carter and the
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White House about Libya, I wanted to be sure that

Justice was informed about the November 1979 meeting.

7. At some time on June 12 or 13, at the close of a

larger meeting on another subject, I informed the President

of my meeting with Dr. Brzezinski and Billy Carter on June

11, my recommendation to Billy Carter that he obtain counsel,

and the fact that he had retained Mr. Pollak and Mr. Ruth. I

had no further communication with the President concerning

Billy Carter until June 26.

8. On June 17, 1980, I met with the President and the

Attorney General to discuss a number of proposed judicial

appointments. At the end of this discussion, the Attorney

General said he had some other matters to take up privately

with the President and I left. I did not learn of the

subject matter of this cOnversation until the evening of

July 24th, when, as stated in paragraph 18, the President

read me his note of it.

9. On June 19 I went with the President on his trip to

Rome and the Venice Summit. I left the President's party in

Venice and returned to Washington on the evening of June 24.

On June 25 I spoke at a luncheon of the Annual Meeting of

the District of Columbia Bar. Mr. Pollak, the incoming next

President of the Bar, was also at the head table. After the

luncheon we had a brief discussion. He said he thought

Billy Carter's matter was a serious one. He asked me to

reconfirm that Dr. Brzezinski and I had authorized Billy

Carter to disclose his participation in the November 1979

meeting, saying that Billy Carter was not sure he had
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understood fully. I confirmed that we had authorized

and encouraged Billy Carter to disclose the meeting, and

again asked /4 .. Pollak to advise me when this had been done.

10. On June 26 I called Mr. Pollak. I could not reach

him, but I did speak to Mr. Ruth. The President was return-

ing that evening from his trip to Europe, and I wanted to

know whether some public action in the matter was imminent,

so that I could advise the President and prepare for whatever

White House comment the press would then request. Mr. Ruth

told me that the Department was insisting that Billy Carter

file a registration statement and was setting a deadline at

close of business on June 27. He also told me that the Depart-

ment had been informed of the November 1979 meeting and had

expressed no interest. Based on this conversation, I wrote

the attached memorandum which I sent to the President that

evening.

11. On Monday, June 30, I called Mr. Ruth to inquire

what had happened to the deadline. He replied that the

deadline had been extended to the close of business on

Tuesday, July 1. He told me that Billy Carter was still

considering whether or not to file a registration statement.

Mr. Ruth said he was unwilling to predict whether Billy Carter

would. I said I was reflecting on whether to suggest to the

President that, if he thought it would be useful, he might

call his brother and urge him to register in his own interest

and make a full disclosure as the Department was insisting.

Mr. Ruth said he had no advice on whether such a call should

be made. On the basis of this conversation I wrote the
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attached handwritten note to the President on the morning

of July 1.

12. Later that morning the President informed me that

he had called his brother, who seemed to be receptive, and

that the call may have done some good.

13. On the afternoon of July 1, I called Mr. Pollak

and Mr. Ruth. I told them the call had been made. They said

the deadline had been extended until noon on July 2 and that

Billy Carter was meeting with them that morning to make his

final decision. On July 2, I sent the attached note to the

President summarizing this call.

14. On July 8 I traveled with the President to Tokyo

where he attended the memorial service for Prime Minister

Ohira. On the return trip the President's party left Anchorage,

Alaska on July 10 for Sapelo Island, Georgia. I remained in

Anchorage to visit my two daughters who live in Alaska and

a new grandchild. On the morning of July 11 Anchorage time

(five hours behind Washington time) I called my office and

found that Mr. Pollak and Mr. Ruth were trying to reach me.

When I telephoned them they told me they were in the final

stages of negotiations with the Department concerning the

filing of a complaint, consent judgment, and registration

statement. They said that before filing the registration

statement they wanted to corroborate Billy Carter's statement

to them that he had never discussed any specific U.S. policy

or action toward Libya with the President. They asked if I

had checked or could check this point with the President.
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said that from my earlier conversations with the President I

felt sure this was correct, but that I would try to check

again. They also told me that if agreement on the consent

judgment was not reached that day, the Department of Justice

still intended to file its complaint. I then talked with

the President on Sapelo Island. He confirmed to me that

Billy Carter had never discussed with him any specific U.S.

policy or action toward Libya. I then called back Mr. Ruth

and confirmed my earlier statement. He said he could not

yet be certain, but that it was now likely no public filing

would be made that day, and the negotiations might continue

into Saturday or the following Monday. He also said that

the court papers would include a disclosure of two substantial

payments to Billy Carter, one in January 1980 of $20,000 and

one in April 1980 of $200,000. He said the payments were

loans, but that there was no documentation for the loans.

Before making this call to Mr. Ruth, I had put in a call to

Mr. Jody Powell, who was on Jekyll Island, next to Sapelo,

so that he would be prepared for any requested White House

comments if the public filing occurred that day. The call

to Mr. Powell was not completed until after my second talk

with Mr. Ruth. I then informed Mr. Powell of the above

developments, including what Mr. Ruth had told me about the

large payments. I said this was the first I had known of

any such payments. I said I felt sure the President had not

known about them. I asked Mr. Powell to inform him by the

time the court papers were actually filed and a White House

comment might be requested.
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15. I returned to Washington on July 13. On Monday,

July 14 Mr. Ruth called me to advise that the consent judg-

ment had now been agreed and that the complaint, consent

judgment and registration statement had been filed. He then

sent me copies of the court documents as filed. I telephoned

the President's secretary, Susan Clough, on Sapelo Island to

ask if the President was available. He was out fishing. I

asked her to inform the President of these developments, in-

cluding the large payments, when he returned. I then arranged

to have a copy of the court documents sent to Ms. Clough in

the next delivery of White House mail.

16. Later on the 14th, I had occasion to call the

Attorney General on an unrelated matter. I found that he was

in San Francisco attending the Ninth Circuit Conference.

asked for the Deputy Attorney General, Judge Renfrew, and

found that he was also in San Francisco. I asked my secretary

to leave word for either one to call. Later that day the

Attorney General returned my call. After we disposed of our

other business, I mentioned to him that the complaint and

judgment in the Billy Carter case had been filed that morning.

I said that I had just advised the White House press office, if it

were questioned on the point, that I believed there had

been no contact between the Justice Department and the White

House in either direction concerning the conduct ol the

investigation. He confirmed that this was correct.
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17. During the week of July 14 numerous questions were

raised as to White House knowledge of various aspects of Billy

Carter's alleged activities, and as to contacts between the

White House and the Justice Department about the Department's

investigation. By the end of that week-, after consulting

with Jody Powell and me, the President concluded that it would

be desirable to prepare a press statement responding to all

these questions. Such a statement was issued on Tuesday,

July 22. Before its issuance, I checked the point that

there had been no contact in either direction between the

Justice Department and the White House concerning the con-

duct of the investigation with the Attorney General. He

again confirmed that this was correct. The statement was also

reviewed and approved by the President.

18. The circumstances under which I learned of the

June 17 conversation between the President and the Attorney

General are as follows. In preparation for the July 22

statement, I had asked Susan Clough to check the President's

personal files and telephone logs to look for any items

relating to telephone conversations with Billy Carter about

Libya. After seeing the logs, I also asked her to review

the President's files and his personal notes -- which he

dictates into a machine for later transcription and to which

only Ms. Clough and the President have access -- with priority

emphasis on any notes she might find of the telephone conversa-

tions between the President and Billy Carter that were

identified in the logs as having occurred on June 28 and July 1.
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Ms. Clough had not yet transcribed the dictation from the

dates on which those conversations were logged. She did

so and, with the President's approval gave the transcriptions

of notes for these conversations to me on July 21 or 22,

before the July 22 statement was issued. She then completed

transcribing the backlog of other untranscribed notes for

June and July 1980. After completing this transcription,

she reviewed all the President's personal notes from March

1978 through July 21, 1980 and typed extracts of any entries

relating to Billy Carter and Libya. She completed this

compilation on Thursday, July 24, and delivered it to the

President for review. On the evening of the 24th, the

President called me and said he had just been through the

notes and wanted to read some of them to me. He read several

to me and then came to one relating to a conversation he

said he had completely forgotten. He then read to me the

note of the Attorney General's June 17 conversation with him

about Billy. He asked me to review this and the other notes

the next morning and to show the June 17 note to the Attorney

General, so that his recollection could be checked as well.

It was implicit in our discussion that prompt disclosure of

the conversation would be made.

19. Later that evening Mrs. Cutler and I attended a

dinner at the Austrian Embassy. The Attorney General was

present. During that evening I took the Attorney General

aside and told him what the President had said to me about
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just having found and read a note of the June 17

conversation which the President had forgotten. The

Attorney General immediately confirmed that there had

been such a conversation and described it substantially

as the President had in the note he read to me. I said

that the fact of this conversation required amplification

of our July 22 statement. I told the Attorney General I

would read the notes the next morning and then call to

review the June 17 item with him.

20. The next morning, July 25, I reviewed the notes.

Before I could call Mr. Civiletti, Mr. Powell notified me

that he had just been told the Attorney General had

issued his own press statement about the conversation and

was about to hold a press conference.

21. There have been suggestions in the press that my

actions described in paragraphs 3 - 15 above tended to

interfere with the Justice Department's efforts to enforce

the law against Billy Carter. All of my actions were intended

to be -- and I believe they were -- in the interest of law

enforcement and in the institutional interest of the Presidency:

o It served these interests to urge Billy Carter

to retain counsel to advise him of his rights

and duties and represent him before the

Department of Justice.

o It served these interests to respond to his

request to suggest a suitable counsel and to

give him a choice of competent, experienced

and ethical lawyers.
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O It served these interests to urge Billy Carter

and his lawyers to disclose his participation in

the Iranian hostage meeting to the Department

of Justice.

o It served these interests to recommend to the

President that he urge his brother to file a

registration statement making a full disclosure --

the very step the Justice Department lawyers were

urging Billy and his lawyers to take.

O It served these interests to avoid and recommend

against any contact by the White House with

the Department of Justice concerning the investiga-

tion.

O It served these interests to ask Billy Carter's

lawyers to advise me when final disposition of the

case was imminent, so that the White House could

respond to the inevitable media requests for immediate

comment.

  S E)4'E\Lloyd N. tthutler

August 4, 1980

70-132 0 - 81 - 5



1522

UNCLASSIFIED DOCUMENTS

RELIED UPON

IN THE

STATEMENT OF MR. LLOYD N. CUTLER
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June 26, 1980

PERSONAL

MEMORT,NDUM FOR THE PRESIDENT

As you know, your brother Billy has consulted Steve
Pollak and Henry Ruth - who were Hamilton's lawyers - for
advice on the continuing Justice Department inquiry into
Billy's failure to register under the Foreign Agents
Registration Act in connection with his activities on
behalf of the Government of Libya.

Pollak and Ruth met with the Jutice Department
attorneys last week. They were told that unless Billy
agreed cc register It.y Friday the 27th, they intended to
recommend a Justice Department action. They would not
specify the action, but Pollak and Ruth believe it will
be either the con*:ening of a grand jury to =resent charges
of a criminal violation or the bringing of a civil injunc-
tion action to enjoin Billy from further activities unless
he registers and makes the required disclosures.

Pollak and Ruth are trying to persuade Billy to
register, but have so far not succeeded. They have asked
for an extension of time until Monday, July 7. They have
been promised an answer this afternoon on whether this
extension will be granted. In the judgment of Pollak and
Ruth the Justice Department lawyers in charge of the case
would be satisfied with the filing of a registration.
However, there is some risk that registration this late
would not satisfy Phil Heymann, the Assistant Attorney
General in charge of the Criminal Division.

The attached Safire column in today's New York Times
complicates the situation still further. •

Neither the Attorney General nor anyone else in Justice
has discussed timing or aLy other aspect of the matter with
me. I recommend against initiating any inquiry at this end.

If any action is taken tomorrow, I will prepare an
appropriate draft statement for. use in response to press
inquiries and send it to you and Jody.

c4.•
—"I •

Lloyd
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LNC-3
od July 1, 1980

.i.,:ritten note from Lloyd Cutler reads as follows:

PERSONAL

Mr. President:

July 1

have talked again with Billy's lawyers. They are
unwilling to predict what he will decide. His principal
•hang-up remains that registration as a "foreign agent' is
an •admission of bad conduct, that no one in his circle would
understand his acting as a "foreign agent", and that he did
not so regard himself.

They say their relationship with him seems good and
trusting, but that he is very "down and out" and in need of
a friend. They have no advice on whether you should call,
but urge that if you do the talk should focus on his situation
and what is in his best interest.

Registration as a foreign agent, of course, is the same
as registering to lobby and filing personal financial data
as a government employee. Lawfirms and public relations firms
register as foreign agents all the time, usually with a
disclaimer letter saying they do not feel their activities are
covered but that they are filing in the interests of full
disclosure.

From Billy's point of view, an agreement to register is
obviously preferable to a grand jury investigation or more
likely a civil injunction proceeding. Either would be More
costly and involve more adverse publicity than a simple registra-
tion.

If you do call, your knowledge of the situation should be
based on my advice to you, rather than any indication you know
what Billy's lawyers are advising him.

Billy's lawyers must advise the Department by the close
of business today.

Lloyd.
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July 2

Mr. ?resident:

Re Billy:

LNC-6

1. His lawyers asked Justice for additional time until
noon today. Justice agreed.

2. Billy will meet this morning with his lawyers to decide.

3. Your talk yesterday was helpful.

Lloyd.
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Statement by Dr, Zbigniew Brzezinski

Assistant to the President for National Security Affairs

I welcome this opportunity to review the contacts that

I have had with Mr. Billy Carter in relationship to Libya.

I believe that they will show (1) that such contacts were

motivated by legitimate concerns for the national interest;

(2) that they were entirely proper; and (3) that they were

very limited. In fact, outside of the contacts that I will

discuss in my testimony, I have had only sporadic and infre-

quent social contact with Billy Carter, maybe two or so times

a year at social functions at the White House.

Some of the contacts that I will be discussing occurred

many months ago and at the time they did not seem to be -- and,

indeed, were not -- centrally significant. It is therefore

impossible to reconstruct in every detail every word that

was actually said. Nonetheless, after careful review of the

available documents, I believe I can offer a reasonably

complete and accurate reconstruction.

These contacts which I shall discuss more fully were

the following:

I. Telephone conversations on November 20, 1979;

Meeting on November 27, 1979, Involving Mr. Billy

Carter and Mr. Ali el-Houdari, the Secretary of the People's

Committee of the "Libyan People's Bureau" (i.e., the Libyan

Embassy);

III. My call to Mr. Billy Carter in March, 1980;

IV. His call to me on June 10, 1980, and the visit to

my office by Billy Carter on June 11.
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Iranian action of holding hostages. A series of diplomatic

initiatives was undertaken to persuade the Libyan government

to take a public position opposing the hostage-taking. In

the meantime, Tripoli radio was broadcasting expressions of

solidarity with Iran. For example, on November 10 Tripoli

radio carried a statement by the "General Union of Jamahiriya*

Students" stressing "full support for the demands of the

Iranian students for the extradition of the Shah," and urging

students throughout the world to support their Iranian col-

leagues. The Jamahiriya News Agency the same day criticized

the PLO efforts to mediate to obtain release of the American

hostages. The Libyan press carried statements by Iranian

figures supporting the hostage-taking. Libyan officials

called on OPEC and the Arab League to undertake actions to

support Iran against the United States. On November 18, the

U.S. Charge met with Libyan officials to complain about Libya's

increasingly open support for the Iranian position. The Charge

recommended that Mr. Ali el-Houdari be called in "at a fairly

high level". in Washington to be given a similar message.

On the morning of November 20, at 10:21 a.m., the President

called me from Camp David and in the course of a conversation

pertaining to that day's forthcoming NSC meeting on the Iran

hostage issue mentioned to me that Mrs. Carter had asked Billy

Carter if Libya could be helpful on the hostage issue, and

* Col. Qadhafi's term for the Libyan State.
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I.  Telephone Conversations of November 20.

These conversations occurred approximately two weeks

after the seizure of the hostages. In this connection I

would like to refer briefly to the prevailing circumstances,

to our efforts regarding Iran, as well as to the state of

our relations with Libya.

Our intention at the time was to prevent the situation

from becoming frozen and to that end we wanted to mobilize

maximum pressure possible on Iran. We wished the various

groupings in Iran, and particularly the radical kidnappers,

to feel internationally as isolated as possible. We wanted

every government in the world to express its disapproval of

the Iranian action. We wished to make certain that the

Iranians derived no moral support from any foreign source

whatever. In brief, we wished the Iranians to feel totally

alone. And we were all determined to leave no stone unturned

in our efforts to generate the greatest possible international

pressure on the Iranians. Those efforts have persisted to

the present.

While Libya was by no means central to our strategy, it

was still desirable that the Libyan government, particularly

its head, Col. Qadhafi, not express support for the Iranian

action. Throughout November, we had private indications from

various Libyan officials at the United Nations and in Tripoli

that, while they supported the Iranian revolution and opposed

the U.S. freezing of Iranian assets, they did not support the
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asked me to follow up with Billy. We all felt strongly that

we owed it to the hostages to try every conventional and

unconventional approach, even if there were only a slim

possibility of success. Accordingly, I said that I would

pursue this, and at 10:50 that morning I called Billy Carter

to ask if he could somehow be helpful in getting Libya to

take a more constructive posture on the hostage issue. I

asked if he knew Houdari, and I said that I would be happy

to meet Houdari personally to discuss the importance of Libya

disassociating itself from the kidnapping. I either asked

him if he could come to Washington or if he were coming to

Washington anyway. I do not recall which. Later that day

Billy Carter came to Washington, and I spoke to him again by

telephone at 5:33 p.m. He called me back at 7:43 p.m.

In the 7:43 conversation, as I recall, Billy indicated

that a meeting with Houdari could be set up for the following

week. I called Secretary of State Vance immediately thereafter,

at 7:44 p.m. Most probably in that conversation (because of

its timing) or in any case at some point prior to November 27,

I recall mentioning to Secretary Vance that a contact with

the Libyans through Billy Carter was being explored. He

replied with a remark to the effect that this might be worth

it, or that there was no harm in trying, or something like

that.

Because of the cool nature of U.S.-Libyan relations, it

was not unreasonable for us to hope that an approach through
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Billy Carter might dramatize and underline U.S. determination

to forge an international consensus condemning Iran's illegal

action. Given the somewhat unconventional style of Col.

Qadhafi himself, there was reason to suppose that a more

direct approach would have more impact, especially if it

could be conveyed credibly as a personal appeal from the

President himself, reinforcing the efforts of the State

Department.

At this time I had no knowledge of any payments by the

Libyan government to Billy Carter, and I did not learn of

them until the court documents were published on July 14,

1980. There was general knowledge that the Department of

Justice was investigating his relationship with the Libyan

government, but I was not aware of any formal allegations of

wrongdoing. The warm reception given him in Tripoli in the

course of his last trip indicated that the Libyans might be

somewhat more receptive to an approach initiated by him. At

that time we felt we should use any means to influence

constructively the resolution of the hostage issue.

It is worth remembering, in this context, that other

events made this one of the most dangerous and tense periods

of the entire hostage crisis. For some days before November 20,

there had been mounting indications that Tehran was considering

putting the American hostages on trial.

On November 19, 13 American hostages--women and blacks--

were released by the Iranians in an effort to divide U.S.
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public opinion. On November 20 Ayatollah Khomeini made a

major speech crudely vilifying President Carter. In it, he

stated: "If Carter does not send the Shah, it is possible

that the hostages may be tried, and if they are tried,

Carter knows what will happen."

The Special Coordination Committee had met to discuss

the Iranian situation that morning. After the speech, a

second meeting of the SCC was convened to consider U.S.

options. The President returned from Camp David to chair a

s.peOial meeting of the National Security Council that after-

noon. In the evening the White House issued a formal state-

ment which warned Iran that it would bear full responsibility

for any ensuing consequences if the hostages should be put

on trial. The statement noted that the United States was

seeking a peaceful solution through the United Nations and

"every other available channel," but warned the Government

of Iran about the gravity of the situation it had created.

Meeting of November 27 and Subsequent Events.

On November 22, two days after the calls made on

November 20, the Libyan Foreign Secretariat issued a formal

statement on the hostage issue which said that "in our view

the hostages should be released." This was the first official

Libyan reaction to the embassy seizure and represented a

substantial shift from the previous, open Libyan support for

the Iranian position. On November 24, the U.S. Charge in
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Tripoli was called to the Foreign Ministry to be told that

the November 22 statement represented the position of the

Libyan government and that Libya would continue to use its

good offices to seek release of the hostages.

On November 27, Ali el-Houdari came to my office, as

prearranged. He was accompanied by Billy Carter and Henry R.

Coleman. The latter was introduced to me by Billy Carter as

"my associate." I had never previously net or heard of him,

nor seen or talked to him since.

Initially, the conversation was social. Houdari and I

talked of our various university associations, his with New

York University and mine with Columbia. After such general

pleasantries, I then expressed my satisfaction at the recent

statements of the Libyan government, and I stressed to him

that in our view it was important for all decent, and, parti-

cularly, religiously motivated, countries to condemn strongly

the taking of the hostages. I expressed my satisfaction to

him that this meeting was taking place, and I asked him to

tell Col. Qadhafi on behalf of the President that we hoped

that the Colonel would exercise whatever leverage he could

to influence the Iranians to release the hostages.

Houdari responded that he would convey my message to

his government and that he would respond as soon as he

could. His attitude was very positive. The conversation

lasted from 4:29 to 4:48 p.m. (Since it was primarily

exploratory, I did not make a record of it.)
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I had no further conversations with Billy Carter from

that time until our telephone conversation in March. He was

not involved in my further dealings with the Libyans.

On November 29 we received a message from Col. Qadhafi

to President Carter. Col. Qadhafi expressed a desire to

develop U.S.-Libyan relations and his opposition to the

taking of diplomatic hostages; he noted that Libya had been

making efforts in this regard even before the above-mentioned

approach; he suggested that Libyan efforts may have had some

effect in securing the release of the American women and blacks

in Tehran; and he stated that a delegation had been sent to

Tehran to meet with Khomeini and to seek the release of the

hostages. This message was relayed to the U.S. Charge in

Tripoli and was also delivered to me at the White House.

During this same time, beginning on November 20, a band

of religious fanatics seized the Great Mosque in Mecca.

False rumors about U.S. involvement in the attack--reports

which Ayatollah Khomeini personally endorsed--sparked a mob

assault on the U.S. Embassy in Islamabad, Pakistan, on

November 21. A U.S. Marine corporal and an Army chief

warrant officer died as a result of this violence.

The combination of passion aroused by the Mosque incident

and the heightened tension in U.S. relations with Iran also

touched off a number of demonstrations in Moslem countries.

70-132 0 - 81 - 6
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On December 2, a group of Libyan demonstrators, expressing

b solidarity with Iran, attacked the U.S. Embassy in Tripoli,

Libya, and set it on fire. A vigorous U.S. protest was

delivered to the Libyans the same day.

In the next several days, U.S.-Libyan relations became

increasingly tense. On the morning of December 6, the

President, having earlier consulted with the Secretary of

State on the state of U.S.-Libyan relations, instructed me

to summon the Libyan representative to the White House and

to bring him to his office. In the course of the meeting,

which lasted from 11:02 to 11:12, the President asked Houdari

to convey the following message to the Libyan government:

While expressing appreciation for Libyan assistance regarding

the hostages, the President expressed grave concern over the

attack on our Embassy. He stated that in his view the

Libyan government could have prevented the attack and that

it had not treated our Embassy with proper concern and

protection. The President stated very firmly that it was

his expectation that the Libyan leaders would apologize for

the attack and repair the damage. If that issue could be

put behind us, the U.S. would like to have a better relation-

ship with Libya, since that was clearly in the interest of

both countries. (A classified record of this meeting has

been delivered to the Senate Select Committee on Intelli-

gence.)
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Four days later, on December 10, Col. Qadhafi gave an

interview to The New York Times (which appeared on December 11)

in which he openly opposed the holding of hostages and indicated

he had sent a message to Khomeini showing that this action was

not supported by anything in the Koran. He indicated that

Libya had tried mediation in the dispute. He expressed his

support for the Iranian revolution and his opposition to any

U.S. military action against Iran. He also discussed his

disagreement with U.S. policy in the Middle East, but indicated

that he was not contemplating use of oil as a weapon since he

had received assurances that American Middle East policy would

shift toward "a more neutral posture" if President Carter were

reelected. In response to the latter point, The New York Times 

article quoted a White House spokesman as stating that, "There

were no dramatic changes in United States policy in prospect."

The spokesman added that, "The United States remains committed

to a comprehensive peace in the Middle East. This involves

continuity and not a fundamental change in policy."

Two days after this interview, on December 12, Houdari

returned to Washington from Libya and contacted me to relay a

personal message from Col.Qadhafi to the President. I met him

in my office from 4:35 to 4:50 p.m. on the twelfth. Qadhafi's

message covered many of the same points in the interview, noting

that he was ashamed and unhappy with what the American hostages

went through in Iran. He stated that messages and a delegation

had been sent to Khomeini, and he offered some suggestions on
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ways to resolve the dispute. The message also acknowledged

Libyan responsibility for the Embassy attack and promised

remedial steps.

Qadhafi welcomed closer communication between the U.S.

and Libya, and he emphasized the importance of a dialogue

between our two countries. He indicated his intention to

improve communications between himself and our Charge in

Tripoli. He referred to the point in The New York Times 

interview about an anticipated change in U.S. policy if

President Carter were reelected, and he expressed hope for a

more evenhanded U.S. policy toward Libya.

I thanked Houdari for the message and said I would

convey it to the President. I reiterated the importance to

the Islamic world of the prompt resolution of the hostage

issue, but I did not acknowledge or attempt to respond to

any of the specific points he had relayed. Our public

statement on Col. Qadhafi's interview had already made it

plain that our policy toward the Middle East would continue

on course. (A classified record of this meeting has been

delivered to the Senate Select Committee on Intelligence.)

It is difficult to judge the extent to which the contact

with Houdari, initiated through Billy Carter, and the subsequent

indirect exchanges with Col. Qadhafi did or did not prompt

the shift in the Libyan position on the hostage issue.

It is clear, however, that a shift did take place and that

this shift favored our ongoing efforts to isolate Iran and



1541

-12-

our objective of generating maximum international pressure

for the release of the hostages.

III. Telephone Call to Billy Carter in March 1980.

In March 1980, Stansfield Turner, the Director of

Central Intelligence, drew my attention to a brief intelli-

gence report which bore on Billy Carter's commercial dealings

with an oil company and Libyan efforts to exploit them. A

copy of this classified report has been furnished to the

Senate Select Committee on Intelligence. I must withhold

further details in this statement in order to protect

intelligence sources and methods.

Recognizing that Billy Carter might be involved in

activities that were potentially embarrassing to this country

and to the President, I decided to phone

the afternoon

have not been

of the day on which I read

able to locate in the logs

him. I did

the report.

the precise

so on

(We

time of

this call, though I remember it was in the afternoon.) In

my conversation with Billy Carter, I said to him substantially

the following: As you probably know, in the nature of my

job a great deal of information flows across my desk. I

have recently seen some information which seems to suggest

that you are engaged in an oil deal, and that you are seeking

an increased allocation from Libya for a U.S. oil company.

This could be exploited politically by the Libyans, and thus

it could create considerable embarrassment for this country
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and for the President personally. I hope you will do nothing

that would be embarrassing.

He responded by saying to me that he was entitled to

his privacy and that I had no right to inject myself into

his personal affairs; moreover, he had a right to make a

living.

I responded to him by repeating again my basic message,

namely that I hoped he would do nothing inappropriate or

embarrassing and that I wished to stress that to him quite

strongly.

The next day I reported to the President that I had

seen an intelligence report, and I summarized to him its

contents. I also reported my telephone call to Billy Carter,

repeating what I had Said to him and his response. The

President said that I had done the right thing.

I saw no other intelligence reports before or later

mentioning Billy Carter.

IV. Contacts on June 10-11, 1980.

On June 10, I received a phone call from Billy Carter

asking if I could see him the next day. I made an appointment

for him to come to my office at 3:30 p.m. on June 11. On

that day I saw Billy Carter alone from 3:21 until 3:28, when

Mr. Lloyd Cutler joined us at my invitation. The meeting

continued until 3:45. At that time Billy Carter and Lloyd

Cutler moved to Cutler's office. In the course of our
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initial conversation, Billy Carter informed me that he was

being interrogated by the Department of Justice regarding

his relationship with Libya, and he asked me whether, in

that context, there were any national security reasons why

he should not disclose his role in November 1979 in arranging

my meeting with Ali el-Houdari on the hostage issue. I told

him that I saw no reason why such information should be

withheld, but since the matter involved the Department of

Justice it would be wise to have Lloyd Cutler's advice.

When Lloyd Cutler joined us, he confirmed the position that

I had taken. In the course of the conversation it became

clear that Billy Carter had attended the interrogation

without a lawyer, whereupon Cutler advised Billy Carter to

obtain a lawyer. Though the conversation continued for a

while in my office, I took no further part in it and once or.

twice stepped out to attend to other business.

V. Other Considerations.

In the concluding part of my testimony, let me deal

with two relevant issues:

A. U.S.-Libyan Relations. I can state unequivocally

that at no time was my attitude on U.S. policy toward Libya

affected, in any direction, by Billy Carter's activities.

I have previously described the very limited nature of my

contacts with Billy Carter.* The discussions and decisions

* In this connection, I attach the text of an unclassified
document from my office to the Secretary of State, which
illustrates the distance that was maintained from Billy
Carter's activities.
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about aircraft exports to Libya were primarily the responsibility

of the Departments of State and Commerce, which I and the

NSC Staff followed in order to monitor the progress of

events for the President. In fact, my only direct involvement

in the aircraft export decisions was as a participant in the

May 18, 1979 breakfast discussion of the proposed sale of

three 747's to Libya. Secretary Vance and the President

also discussed the issue in a telephone conversation after

the breakfast. Secretary Vance subsequently recommended to

the Secretary of Commerce that these aircraft not be exported

to Libya because of evidence that previously exported 727's

had been used to ferry troops and materiel into Uganda, con-

trary to the spirit of assurances against such use given by

the Libyans. The fall 1978 decision by the Departments of

State and Commerce to export two 727's was the result of a

series of developments, including Libya's decision to accede

to the Hague convention on hijacking and Libya's agreement

to provide, in writing, assurances that these 727 aircraft

would not be employed for military purposes. The decision

had been under active review since early summer of 1978. At

no time was there any mention of Billy Carter in connection

with the aircraft export decisions.

B.  The Effect of Billy Carter's Involvement. We may

never know what motivated Col. Qadhafi to adopt a new public

posture toward the hostages on November 22 -- two days after

Billy Carter arranged a meeting with the Libyans -- and to

send a delegation to Tehran several days later. But my
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telephone call to Billy Carter and his subsequent contact

with Libyan officials may have played a part.

The initial contact with Billy Carter on November 20

was made at a time of intense Administration and public

concern for the safety and well-being of the hostages in

Tehran. There was every reason to believe that Iran's

revolutionary regime was on the verge of placing the

hostages on trial, and tension within the Islamic world

was at an explosive level. Under those circumstances,

it seemed urgent to open up every conceivable channel

no matter how unorthodox -- to bring additional pressure

to bear on the various elements in Tehran.

While there was the risk that this approach would

enhance Billy Carter's status in the eyes of the Libyans,

our overriding objective at the time was to influence

the Libyans so that they would take a position helpful

to the release of the hostages. They were obviously

conscious of the fact that he was the President's brother,

since before November he had twice visited Libya and been

warmly received. That is precisely why he was asked to

help in this connection. I also think it is right and

fair for me to say that I had the distinct impression

that Billy Carter was genuinely eager to help the hostages.

In brief, I believe the above shows that the relationship

with Billy Carter was entirely proper; that the relationship

was limited to the specific hostage matter at a time when
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every possible means to influence th
e Iranians was being

mobilized; and that the subsequent t
elephone conversation

with him in March was designed to 
deter him from any activity

that could cause embarrassment to th
e nation or the President

or that could be exploited by a fo
reign power.

Zbigniew Brzezinski

August 4, 1980
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W. S I NC 1.0 N

July 17, 1979

THE SECRETARY OF STATE

ZB -1

SUBJECT: .Billy Carter Travel to Libya

4-261

understand that Billy Carter yesterday announced on a
television program that he would be making another. trip
to Libya.. The purpose of this memorandum is to advise
you that such a trip would be entirely a private one, with
no official purpose or connection whatsoever. Accordingly,
the Department of State and our Embassies abroad should be
instructed to treat M.r. Carter's trip, should it take place,
strictly as a personal visit by a private citizen and provide
only that assistance consistent with such a trip.

Zbigniew Brzezinski
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Report of Counsel for the President
Submitted to the

Subcommittee of the Committee on the Judiciary
United States Senate

This report is in response to the subcommittee's inquiry

into the relationship between Billy Carter and the Government of

Libya and related matters. It covers items not covered by the

President's report and the statements of Mr. Cutler and Dr. Brzezin-

ski, such as contacts between Billy Carter or his associates with

officials of the Department of State, the staff of the National

Security Council and other members of the White House staff. It

is based on personal interviews with present and former government

employees and the review of documents obtained from the White House

and relevant Executive Branch agencj.es, other than the Department

of Justice.

This report is not definitive or final. We have not yet had

the opportunity to interview all government employees who might

have spoken to Billy Carter or his associates or to review all

documents which might bear on the subcommittee's inquiry. The

report does include all we know that is relevant and material to

the subcommittee's inquiry at this time. We shall provide the

subcommittee with further information periodically as it becomes

available.
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Billy Carter's Contacts with United States Government
Officials Concerning his Trips to Libya 

Mr. James V. Bishop and Donald Hester at the Department of

State have advised us that in 1978, before travelling to Libya,

Henry R. Coleman, an associate of Billy Carter's, called the

North African desk at the State Department and asked whether

there was any ban on travel by United States citizens to Libya.

In the course of this conversation, he mentioned that Billy Carter

was planning to visit Libya. Mr. Coleman was told by Mr. Bishop

and Mr. Hester that there was no such ban and, at Mr. Coleman's

request, this was confirmed by letter. We have requested, but

not yet received, a copy of the letter from the State Department.

Mr. Hester recalls that he informed either William B. Quandt or

Gary Sick of the NSC staff about the proposed trip to Libya and

was advised by one of them to inform Thomas V. Beard at the

White House of the trip. Mr. Hester told Mr. Beard of Billy

Carter's plans and recommended that Billy Carter be briefed on

United States-Libya relations upon his arrival in Libya. (The

State Department made the same recommendation to the United

States Embassy in Libya in a cable on September 26, 1978, which

has previously been released.) Mr. Bishop, who is currently the

United States Ambassador to Niger, also recalls being told that

Mr. Jack Watson of the White House staff called Mr. Hester to

ask about Billy Carter's travel plans after the NSC staff was

told by the State Department of these plans, but neither Mr. Watson
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nor Mr. Hester recalls such a conversation.

Mr. Quandt and Karl F. Inderfurth, of the NSC staff, also

gave general briefings about United States-Middle East policy

in telephone conversations with Mr. Coleman in August 1978.

They believe that Phillip Wise, the President's Appointment

Secretary, asked them to telephone Mr. Coleman. Mr. Wise does

not recollect making such a request. Billy Carter participated

briefly in one of these conversations.

In addition, Billy Carter and his associates had brief

conversations with United States Embassy officials in Tripoli

during their trips to Libya and were provided routine assistance

in obtaining passports by United States government officials.

II. Contacts by Billy Carter Relating to the Export of
Airplanes to Libya 

In January 1979, Mr. Quandt telephoned Morris Draper of the

State Department and asked him to call Billy Carter at a number

in Georgia to brief him on United States policy regarding the

export to Libya of eight C-130 planes. Mr. Quandt is not certain

who asked him to do this, but believes it was either Mr. Inderfurth

or Mr. Wise. Neither Mr. Inderfurth nor Mr. Wise has any recollec-

tion of such a request. (Mr. Wise did receive occasional telephone

calls from Billy Carter and Mr. Coleman, including one which
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Mr. Wise's logs show he received on January 5, 1979, but to the

best of his recollection none of these calls concerned Libya.)

Mr. Draper did make the call to Georgia, and it was answered by

Mr. Coleman. Mr. Draper summarized the history of the U.S.

Government's public position against approving these exports,

a policy established in 1973 and still in effect. Mr. Draper

states that Mr. Coleman raised no questions.

At a reception in January 1979 for a visiting Libyan delega-

tion, Mr. W. Alan Roy, Country Desk Officer for Libya at the

Department of State, recalls that he was introduced to Billy Carter

by a Libyan official with whom Mr. Roy was conversing. Billy

Carter asked Mr. Roy about the status of the Boeing airplanes.

Mr. Roy assumed that Billy Carter was referring to Boeing 727s,

and replied that the licenses for two 727s had been granted two

months previously. Billy Carter replied: "good".

We have been provided with two Commerce Department documents

in which Commerce officials speculate that the State Department

was under pressure from the White House to oppose export licenses

for three 747s ordered by Libya because of White House sensitivity

to charges that Billy Carter was seeking to influence the granting

of the licenses. Former Secretary of State Vance and Deputy

Secretary Christopher confirm that in their deliberations concern-

ing the export of 747s there was no indication that Billy Carter

70-132 0 - 81 - 7
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was a factor one way or the other in the formulation of White

House views on this matter and that the export permission was

denied solely for policy reasons unrelated to Billy Carter.

Dr. Brzezinski's statement also confirms this fact.

(A full account of the United States Government's policies

on exports of airplanes to Libya has been provided to this

subcommittee in testimony by Under Secretary of State David

Newsom.)

In sum, we are aware of no direct- or indirect efforts by

Billy Carter to influence United States decisions on the export

of aircraft to Libya or any other United States policy or action

affecting Libya.

III. Contacts Between the Department of Justice and White House

Staff Concerning the Investigation of Billy Carter 

There were two investigative inquiries by the Department of

Justice to the White House staff in the course of the Department's

investigation of Billy Carter. On September 19, 1979, the

Department of Justice wrote to the President's Counsel referring

to an investigation of the possible obligation of Billy Carter to

register as an agent of Libya and inquiring whether the President

had received a gift of a gold mounted saddle from Libyan government

officials in October or November of 1978. On October 16, 1979,
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the Counsel's office replied that White House records showed

the President never received a saddle or any other gift from the

Libyan Government during his time in office.

Two FBI interviews with Mr. Wise occurred on March 14 and

June 4, 1980. As is customary, attorneys in the Counsel's office

helped arrange these interviews. There was also a follow-up

telephone conversation between Joel Lisker of the Department of

Justice and Mr. Wise on July 1, 1980. The inquiry related to

the subject matter of telephone calls from Billy Carter to Mr. Wise.

Mr. Wise has stated that he has no recollection of any discussion

with Billy Carter relating to the export from the United States

of aircraft to Libya or other matters concerning Libya.

IV. Meetings Between the President and Jack McGregor 

We have also investigated within the White House reports

concerning a meeting between Jack McGregor and the President.

Mr. McGregor had been Billy Carter's commanding officer in the

Marine Corps. Mr. McGregor, who was then an executive of Carey

Energy Corporation, was invited along with more than four hundred

business and health care leaders to attend an April 4, 1979 White

House briefing on the Hospital Cost Containment Act. The invitation

was extended by the White House staff responsible for this meeting,

without Presidential involvement. As reflected in the President's
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notes attached to his Report, during a short telephone conversa-

tion on April 3, 1979, Billy Carter, who was then hospitalized In

Long Beach, California, asked the President to see Mr. McGregor

when he would be in the White House for this briefing. In the

same conversation Billy Carter told the President how helpful

Mr. McGregor had been to him while he was in the hospital. The

President's diary shows that Mr. McGregor was in the Oval Office

for nine minutes on April 4. The President recalls no mention

of Mr. McGregor's business affairs or Billy's relationship with

the Libyans. This meeting is referred to in the notes and

correspondence attached to the President's Report.

V Alleged White House Staff Knowledge of Payments to

Billy Carter 

So far as we have been able to determine, no one on the

White House staff had any information about the payments of

$220,000 made by Libya to Billy Carter as described in his Registra-

tion Statement filed pursuant to the Foreign Agents Registration

Act or about any evidence in the possession of the Department of

Justice relating to such payments, and no one in the White House

furnished any such information to Billy Carter or anyone associated

with him. So far as we have been able to determine, no one in

the White House knew anything about such payments until Billy

Carter's counsel informed Mr. Cutler of them on July 11, 1980, when

the court papers were about to be filed relating tc Bi.ly Carter's

(
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registration under the Foreign Agents Registration Act. Mr.

Cutler's statement describes when and how he received this

information.

We have determined that a United States intelligence

organization did receive information about these payments to

Billy Carter in April 1980 and that sometime before June 11 the

head of the organization provided this information directly to

the Department of Justice and only to the Department of Justice.

We have been assured by the head of the organization that this

intelligence information was not furnished to the President or

to anyone on the White House staff. We have also been advised

by this same official that the organization has provided the

intelligence information and a description of how it was handled

to the Senate Select Committee on Intelligence.

The documents pertinent to this report which are not attached

to the President's Report and associated statements are attached

here.

August 4, 1980

Ettilt Moses
Special Counsel

Michael H. Cardozo
Deputy Co sel to the President

os h Onek
eputy Counsel to the President

Z,14.1.0t44.
Barbara E. Betgrd4''
Associate Counsel to the President
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To : S!.anley J.

Prom Liw.-ence J. DraOy

Subect :F.evocation of Airoraft License for Libya

.You reouested a status report on the revocation
 of a license

t. • .

in January for three Boeing 747 aircraft
 for Libya. The following

information was obtained from the Libyan Desk in Stet-.

Secretary Vance will try this week to win Senator Ribicoff

over to 17zposing more restrictive conditions
 than now exist

LiEr
on the license rather than revol.zing it. T

rccessfUl, Vance

is expected to recommend that the li
cense be fravoed.

Secretary Vance is concerned about Ribicoff
:s support for

S.3=13, which is the anti-terrorist bill t
ha'AI-Iministration is

opposing. Be hopes that Ribicoff will 
accept restrictive

conditions on the license for the :7117's a
nd that this will

induce him to lessen his support for S
.333.

Vance hasljust been given an overview 
of U.S.-Libyan economic

relations which refers to the large 
negative   trade

balance and the extent of U.S. dependence
 on Libyan oil. Be

is t;',.ereoKe aware of the posSible eco
nomic co=secluences of

revol:ing the aircraft license. The eco
nomic overview does

,eportedly indicate, however, that a 
tight cash flow situation

at this time could cause the Libyan Go-.-errment to hesitate

before cutting off o reducing oil shipments to the United 
Sates.
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nccr,,..2.1.7 Vance is also under pressure from the 1.hite House
1.0 ,--e punitive action against-Li6ya b 

usecause of the   e
or I.S. origin aircraft in the rgandi operation, and because
of the charge that liCensestfor 3ceing.7271's and 7147's were
apo,-oTed trough Billy CaL-ter's 

Thus, the pressures on Secretary Vance at this time appear
to r-"ke revocation the likely °acme if the restrictive conditions.
are not accepted. libya's tight cash flaw situation night allow
Vance to take such action Idthout fear of Libyan retaliation.

Fs.,:cw;imanTlation

That we disccss the situation in light of Commerce's objectives

and Vance's pcgress on the Hill.

Drafted by SG!,caman

cc: Marcuss, Brady, Sclga, Dvtrt, Nelson, CleDent (CAGNE),Redding (IE?R/OCA), CEA files, chrono.

t•-•

C- 3
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MEMO
AN

LLOYD N. CUTLER
1666 K STREET, N. W

WASHINGTON, p. C. 20006

cARDOZ04"';

September 26, 1979

SSRS. LIPSHUTZ, ONEK

Attached is a letter from Robert
Keuch of the Criminal Division at Justice
inquiring about Libyan gift of a "g2id
mounted" saddle to the President and
to his brother and requesting we, make
'inquiries to determine if the all.25ation
is true.
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"WACcm

honorable Lloyd N. Cutler
Counsel to the President
Tne White House
Washington, D. C. 20500

Doer nr. Cutler:

This DiVi3iCY11 is conducting an investigation intothe nossible obligation of William A. Carter, III to
register with tha Attorney Ceneral as an agent of theSocialist Peonle's Libyan Arab Jamahiriya. In attmotingto develop facts surrounding Will i.= Carter's relationshipwith the Libyans and in connection with hic trip to
Libya during late Sel.;tber 1978, we have 1earae4 that
officials of the Libyan Governr:tent reportedly gave a
gift of a "gold mounted" saddle to Presiaent Cart7,r in
October or Vovepber 1973. A sLlilar "silv,-Ir mounted'
saddle was given to William Carter by the Libyan Governrc.ent.1Tou1d you kindly institute approriate inquiries in order
to determine if the allegation regarding the nrdortl cjiftto the President is true, and if true, the cirelAzt:ttnlos
sur,7eunding th,7.1 r,,alang of the qift as well as its ::lisposi-
tion.

Should you need additional infornation, 7.1Ieaz;e do
not hestitate to contact :34.

Sincer:Ay,

11=.aT C. ;ZEUC;I
12,21:,n -cy Asiztent JtonJC;cnora3

Criminal 7:iv1t;io,1
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THE WHITE HOUSE

WASHINGTON

October 16, 1979

Dear Mr. Keuch:

Lloyd Cutler has requested that I respond to your letter

of September 19, 1979.

The White House has no record of President Jimmy Carter

ever receiving a gift of a "gold mounted" saddle from

officials of the Libyan government in 1978 or at any other

time during President Carter's term as President.

Presidential records indicate that President Carter has never

received any gift from the Libyan government since he

assumed office.

Please let me know if I can be of further assistance in this

matter.

Sincerely,

Michael H. Cardozo
Deputy COunser to the
President

Mr. Robert L. Keuch
Deputy Assistant Attorney
General

Department of Justice
Washington, D.C.

C-6
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March 14, 1980

MEMORANDUM FOR THE FILE

FROM: PHIL WISE

C-7

At 10 a.m. today I met with Mr. Carter Cornick

of the FBI to answer questions concerning the FBI investiga-

tion of Billy Carter's relationship with Libya. The

questioning centered around a possible phone conversation

between Billy and myself in August or September 1978

during which Billy asked me to put him in contact with

anyone in the government who could brief him on the sale

of aircraft to the Libyan government. I answered that

to my recollection and in my call logs there was no

indication of such a conversation. I explained that in

the past three years I estimated I had taken 6-8 calls

from Billy but none that fell in this category. Agent

Cornick felt that was all the information he needed and

the interview ended.
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June 4, 1980

MEMORANDUM FOR THE FILE

FROM: PHIL WISE

SUBJECT: Billy Carter Libyan Investigation 

Agent Clay Bickman interviewed me today on the same subject

as my March 14 meeting with Agent Cornick. He had asked in a phone

conversation on Monday, June 1, that I check my call files between

September 1978 and January 1979 for calls from Billy Carter con-

cerning a Libyan airplane situation. There was no such record.

He then asked a hypothetical question. If I had received

a request from Billy on this subject, what would I have done?

explained that I had reservations about responding to requests

for help in foreign relations especially those concerning contracts

or goods and services. But that if I had done anything I would have

contacted the NSC through Dr. Brzezinski's Administrative Assistant

to check the propriety of the request and any follow-up appropriate.

I used the recent example of the former Ambassador to the

U.S. who contacted me through the President's Sunday School teacher

to help insure the safety of his wife . I took this

request directly to Les Denend who approved it and then followed

through to the State Department.

Bickman ended the interview by stating he felt this would cover

his needs.
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MEMORANDUM FOR THE FILE

FROM: PHIL WISE

July 1, 1980

SUBJECT: July 1, 1980 Phone Interview with
Joseph Lister (Supervising Investigation)
724-7109

Mr. Lister called and asked if I recalled any conversation

with Billy Carter regarding the Libyan Government and airplanes.

He stated that Billy said I talked with him and mentioned

the name Whitehurst or Whitehorse as a contact. I repeated

that I had no recollection of such a phone conversation.

again pointed out that if I had received such a request, I

most likely would have spoken with Inderfurth, Gates or

Denend. Lister stated he would contact the three in case

any of them recalled such a conversation.

Lister stated he was under pressure to complete the investiga-

tion and that Heinman had instructed him to call me.

I mentioned that my call logs show no record of a call from

Billy Carter during the time period under investigation.
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April 17, 1979

Dear Mr.. McGregor:

We were pleased to invite you to the April 4 hospital cost containment
briefing with the President, Chairman Charles Schultze, and Secretary
Joseph Calif ano.

Reducing the rate of hospital cost increases is one of the President's
highest priorities. Hospital cost containment legislation will do more
to reduce inflation than any other single piece of legislation now in the
Congress. It is a vital component of the President's anti-inflation
program, and it is important that the public be informed about the rela-
tionship between hospital costs and inflation.

As a leader, you have an especially important role to play in explaining
the need for hospital cost containment and the nature of the legislation
that the President is proposing. The materials distributed at the briefing
should give yoq a solid factual foundation for discussing the issue.

Please feel free to telephone my office, at (202) 456-7700, if we can be
of any further assistance. In addition, if you would like to arrange for
an Administration official to speak at meetings or conventions on hospital
cost containment, please write or telephone:

Margaret Fishman or Joan Lewis
-The President's Speakers Program

on Inflation
2001 S Street, N.H., Suite 213
Washington, D.C. 20009
(202) 673-7922

Thank you for your interest and help. With your cooperation, we can take
significant step toward reducing the inflation rate, a goal shared tr,

all Americans.

Sincerely,

'Anne Wexler
TAssistant to the Presideat

Mr. Jack McGregor
E>ettit-Die"-“C-e President
Carey Energy Corporation
825 Third Avenue
Net: York,,NY 10022

C-10
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THE WHITE HOUSE

WASHINGTON

A c K 1,1(-46-7k

TITLE:  EX5 c v-r) icE iEJr 

ORGANIZATION:  (:deal:‘? 

MAILING ADDRESS:

OFFICE TELEPHONE NUMBER:  (?-1'.2- 30 0

HOME TELEPHONE NUMBER: 14) 2 3 4---cf-16-s-

70-132 0 - 81 - 8
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THEW rE ,OUSE

Mr. Jack McGregor
Executive Vice President
Carey Energy Corporation
825 Third Avenue
New York, New York 10022

1-7
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SUPPLEMENTAL REPORT OF COUNSEL FOR THE PRESIDENT

To the Subcommittee of

The Committee on the Judiciary

United States Senate

August 18,1980
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Supplemental Report of Counsel for the President

Submitted to the Subcommittee of the Committee

on the Judiciary, United States Senate

In the Report of Counsel for the President submitted on

August 4, 1980 to the Subcommittee of the Committee on the

Judiciary, United States Senate, we undertook to provide

the Subcommittee with further information periodically as

it became available. This supplemental Report is submitted

pursuant to that undertaking.

There were the following contacts between a member of the

White House staff and the State Department concerning Billy

Carter's first trip to Libya and the Department of Justice's

investigation of Billy Carter's failure to file a Registration

Statement under the Foreign Agent's Registration Act.

1. In September 1978, Mr. Thomas V. Beard of the White House

staff was advised by the Office of North African Affairs of

the Department of State that Billy Carter was en route to

Libya. He informed the Department that he believed the trip

should be treated as a private visit and that he would confirm

this within the White House. He then called Ms. Clough, the

President's personal secretary. Ms. Clough, after learning

that the President did not know of the trip, told Mr. Beard

that she agreed that the trip should be treated strictly as

a private visit. Ms. Clough believes that her advice as to

how the trip was to be treated was her own and not that of

the President. We are advised that neither Mr. Beard nor

Ms. Clough made a memorandum or record concerning this

matter.

2. In late August 1979, Mr. Beard was advised, most probably

by H. Alan Roy, Country Desk Officer for Libya at the
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Department of State, that the Department of Justice had

requested from the Department of State copies of documents

involving Billy Carter and Libya. Mr. Beard advised the

Department of State to follow routine procedures. We are

advised by Mr. Beard that there were no communications,

oral or written, between him and the Department of Justice

with respect to Billy Carter's relations with Libya, including

the Department's investigation of Dilly Carter's failure to

file a Registration Statement under the Foreign Agents

Registration Act.

Alfred H. Moses

Special Counsel

/4,4,,JP 64/V- .
Michael H. Cardozo

Deputy Counsel to the President

seph Onek

Deputy Counsel to the President

_26,-;1,. 47 

Barbara E. E. Bergman

Associate Counsel to the President

August 18, 1980
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EXTRACT FROM PRESIDLNT CARTER'S 

PERSONAL NOTES

Dictated for Wednesday, April 4, 1979 

"Billy's old commanding officer, Jack McGregor,

stopped by for a photograph."

(Note: President is in Washington, D.C.)
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T11): WHITE 1LOGSE

'Ys IIlcTO

July 17, 1979

Zbig,

Susan came down this afternoon to report that Billy Carte,-
anparently announced yesterday on television that he would
be going back to Libya. She has apparently shared this with
Jody and they are both.very worried that adverse publicity
could derail the momentum the President is building as a
result of .his energy initiatives.

To ensure that the record is perfectly clear, she asked
whether you would-be willing to send a memorandum to State
(whichlis heard ebout'the-trip and is already qte'stIoning
how to treat Billy) s;:.rictly as a visit by a private citizen
and to extend only ch assistance as is consistent with such
a trip.

Y1!

She would like to haye'a xerox of your signed memorandum to
give Jody, which he could then use if necessary with the
media to show the line the Administration has taken on the
trip. • .

I have the impression from Susan that the President is not vet
aware of Billy's intentions. Before signing the attached, you
might wish to call Susan in part to propose that she tell the '
President and convey a recommendation from you and Jody and her

the President try to dissuade Billy from making this trip..
Apart from the domestic political aspects of the problei;1 is,
of course, our current sensitive political relationship with
Libya. In any event, after you Leak to Susan, if-th.emo is
still desirable, you can sign the attac.hed.

R.G.

Attachment
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UNCLASSIFIED WITH

SECRET ATTACHMENTS

THE WHITE HOUSE

WASHINGTON

August 18, 1980

Dear Mr. Miller:

On August 4, 1980, I transmitted to you classified documents
which were relied upon in the preparation of Dr. Zbigniew
Brzezinski's statement and in the Report of Counsel submitted
as part of the President's Report to the Subcommittee of the
Committee on the Judiciary of the UniLed States Senate.

We have today filed a supplemental Report to the Subcommittee
in which we relied upon two classified documents. We have
also located one classified document pertinent to the August
4 Report. Pursuant to the Subcommittee's request that
classified documents be submitted to you for appropriate
storage and handling, I am transmitting the following
classified documents to you:

1. Memorandum from David D. Newsom to Warren
Christopher, dated August 31, 1979;

2. Memorandum from DD to WC, dated August 31,
1979 (the Department of State has treated
this document as classified; I am doing the
same);

3. Letter from James K. Bishop to William L.
Eagleton, dated March 9, 1979.

Thank you for your attention to this matter.

Sincerely,

z2is.szu ,

Alfred H. Moses
Special Counsel

Mr. William Miller
Staff Director
Select Committee on Intelligence
United States Senate
Washington, D.C. 20510

Attachments

cc: Chairman Birch Bayh
Vice Chairman Strom Thurmond

UNCLASSIFIED WITH 
SECRET ATTACHMENTS
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THE WHITE HOUSE

WASH...GTON

September 8, 1980

Dear Mr. Chairman:

In the Report of Counsel submitted to the Subcommittee as
part of the Report of the President dated August 4, 1980,
we advised the Subcommittee that we would furnish it with
further information periodically as it became available.

In keeping with this undertaking I am now submitting a
supplement to the prior Reports of Counsel together with
unclassified documents. •

Sincerely,

Alfred H. Moses
Special Counsel
to the President

The Honorable Birch Bayh
Chairman
Subcommittee of the

Committee on the Judiciary
United States Senate
Washington, D.C. 20510
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SUPPLEMENTAL REPORT OF COUNSEL FOR THE PRESIDENT

To the Subcommitte of

The Committee on the Judiciary

United States Senate

September 8, 1980
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SUPPLEMENTAL REPORT OF THE PRESIDENT'S COUNSEL SUBMITTED

TO THE SUBCOMMITTEE OF THE SENATE COMMITTEE ON

THE JUDICIARY

This will supplement our previous reports of August 4 and

August 18. It includes an update of relevant information

previously submitted to the Subcommittee, together with known

White House contacts with George Belluomini and Ronald Sprague.

Information concerning Ronald Sprague was requested orally by

Subcommittee counsel. Because of testimony at the hearings

linking George Belluomini and Ronald Sprague, we are submitting

information dealing with both.

1. Billy Carter testified that Mr. Beiluomini attended

the wedding of Billy Carter's daughter Jana in Plains in June,

1978. The President, the First Lady and Mrs. Ruth Carter

Stapleton also attended the wedding. Although neither the

President nor the First Lady recalls meeting Mr. Belluomini,

on this, or on any other occasion, in all probability they

were introduced at the wedding to Mr. Belluomini.

2. Mr. Belluomini later visited Mrs. Stapleton's religious

retreat in Texas. In September, 1979, Mrs. Stapleton received

the attched lcttcr f a. iSlluomini and Mr. Sprague dated

September 4, 1979. On September 23, 1979, Mrs. Stapleton stayed

overnight at the White House. During her visit, she believes
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she delivered the letter to the First Lady to give to the

President. Mrs. Carter has no direct recollection of receiving

the letter from Mrs. Stapleton, but does recognize the letter

itself, especially the President's notation thereon referred

to below. On September 25, the President and Mrs. Carter had

a regular weekly working lunch together. Later that day or the

next, the President placed the Belluomini-Sprague letter in

his outbox bearing this handwritten notation:

"cc Mr. Belluomini and Mr. Sprague. Thank you for

offering to help. We are satisfied with our negotiated

framework under which U.S. firms can buy Mexican Gas. J.C."

On September 26, the President's secretary sent copies of the

letter bearing this notation to Mr. Belluomini and Mr. Sprague,

with the attached notes.

3. During the Subcommittee's hearings, on August 20, 1980,

Mr. Ronald Sprague testified that he had met and had his photo-

graph taken with the President in March, 1980 in the company of

Billy Carter. A search of the White House files revealed that

such a meeting did take place from 2:00-2:03 p.m. on March 19,

1980 and that a photograph was taken. We have attached copies

of the photograph sent to Mr. Sprague as well as a contact

sheet showing all three photos which were taken. There are no

other photographs on the roll of film.
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47 Margaret McAleer, secretary to Danny C. Tate, Office

of Congressional Liaison, recalls seeing a message that Mr. Bel-

luomini had called to speak with Mr. Tate. Mr. Tate did not

return the call; Ms. McAleer believes she returned the call,

but does not remember whether or not she spoke with Mr. Belluo-

mini and does not know the reason for Mr. Belluomini's call.

Mr. Tate states that he has nevei met or talked to Mr. Belluomini.

5. The White House Transportation Logs indicate that

on March 19, 1980, "Billy Carter + 2" took a White House car

from the South Grounds at 2:30 p.m. with a local stop before

they were taken to Washington National Airport. The driver

has told us that the local stop was at the Libyan Embassy.

6. There was an additional telephone call between

Dr. Zbigniew Brzezinski and Billy Carter not previously noted

in the review of Dr. Brzezinski's telephone logs by his office.

Billy Carter called Dr. Brzezinski at 10:07 a.m. on November 30,

1979. The duration of this and other calis to Dr. Brzezinski

is not recorded in the telephone logs. Dr. Brzezinski has no

recollection of the call.

7. We have also attached a July 1, 1980 evening report

from Captain Gary Sick of the National Security Council staff

to Dr. Zbigniew Brzezinski which describes a telephone call
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which Captain Sick received that day from Mr. Joel Lisker of the

Department of Justice concerning the Billy Carter investigation.

Respectfully,

k-A. 

Alfred H. Moses
Special Counsel

Adir.,11 
Michael H. Card zo
Deputy Counsel to the President

0°F 

J,seph N. Onek
Deputy Counsel to the President

ea-IALAA, 
Barbara E. Bergman
Associate Counsel to the President

September 8, 1980.
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 =a 1300 17TH STREET

September 4, 1979

TO THE HONORABLE JIMMY CARTER
PRESIDENT OF THE UNITED STATES
WASHINGTON, D. C.

SUITE A

BAKERSFIELD, CALIFORNIA 93301

(805) 327-9383
,

7/4‘,./: yuai;'4,ie
yx

/4), ,
44414 444'1

Ca4'.

•
This is a brief memo regarding the acquisition and use of
natural gas for the United States and the mending of our
strained relations with Mexico.

RE: Acquisition of natural gas from Mexico

Mr. President:

We will outline facts below, in order to keep this brief,
short and to the point.

George and myself are very close to Lopez Portillo and his staff
of ministers, and have been for some years. We are updated weekly
and sometimes daily on events in Mexico which effect our
relationship with the government.

We are very strongly associated with Jorge Diaz Serrano, Director
General of Pemex, and we have discussed the proposed natural gas
contracts which have been presented with Portillo and staff.

We believe a conflict exists between the two conmdttees set up to
negotiate the purchase price, tcrms and amount of natural gas to
be sold and shipped to the United Stales.

We have offered the idea of utilizing 1he new pipeline between
the state of Chiapas and the state of Tamaulipas, which is 74
miles from the Texas border. The line is capable of delivering
two (2) billion cubic feet of gas per day to the United States.

In utilizing this pipeline for delivery of natural gas, we can
accomplish two goals:'

Cont:

(1) Import natural gas to the United States, to balance
the shortages and:



1585

Page 2 of 2

To Honorable Jimmy•Carter
President of the United States

(2) We have discussed a plan to convert the natural gas to
electricity through the construction of steam generation
plants, to be located in northern Mexico, close to the
United States borders. If this plan were put into effect,
we could purchase the excess electricity from Mexico at
a more inexpensive rate then we in the United States could
produce. Mexico would have the projected increase of 15%
electrical current needed in the next two years, due to
increased development within Mexico and we could still
purchase surplus natural gas as increased production
becomes available through development of Mexicos nothern
gas fields.

We feel that we can successfully mediate and negotiate the purchase
price, terms and conditions between 'thetwo committees, and both
countries, the United States and Mexico and use down to earth common
sense tactics to convince the Mexican government that we want to work
with them, as friends and neighbors, to help build the social standing
of Mexico, as well as help the people of both nations.

The Government of Mexico feels we are trying to. take advantage of them
and we need to assure them, without being forceful, that we can be
brothers and work together for a common goal.

Your team of Christoper, Krueger, Lucey and Katz are not tuned into the
feelings of the Mexican government and therefore we are at a stand-off,
wherein Mexico is holding out for what it can, get!

We feel strong in our discussions with Mexico that we can set the pricebetween $3.40 and $3.50 per 1000 Cubic feet of natural gas delivered tothe United States.

We also feel we can curb future increases in price and keep them low ona sliding scale.

Much more important is to create a feeling of goodwill and understandingbetween our two countries.

We feel that this type of relationship will benefit America and Mexicoand help you politically as well.

We are of our help to you if needed, to help our country and ourMexican brothers. Time is or the essence, due to your meeting withPortillo, Sept. 28, 1979. If you would like our assistance, please feelfree to contact us.

Sincerely

Ck¼fi'g L. Belluomin

Ronald C. Sprague

GB-PS/jm

70-132 0 - 81 - 9



1586

• 

WA Fl I NO TON

9/26/79

George Belluomini

President Carter asked me
to send the enclosed copy
of the letter from you and
Mr. Sprague which reflects
the President's comments --
with his best regards.

-- Susan Clough

A
Mr. George Belluomini

Suite A
1300 17th Street
Bakersfield, California 93301

X
Mr. Ronald Sprague
Suite A
1300 17th Street
Bakersfield, California 93301

a I a 1•JUSi

kVASI-11,1, roN

9/26/79

Ronald Sprague --

President Carter asked me
to send the enclosed copy
of the letter from you en
Mr. Belloumini which reflects
the President's comments --
with his best regards.

SusarbClough
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BRZEM1SKI -EVENING 19BC1
REPORT

Billy Carter. I was called today hv Joel Lisker of the Criminal
Division oz Justice who is investigating charges that Billy Carter
was impropemlv associated with Libya= policy. I told him I had never
talked to Billy Carter and was umaweme cf coy attempts on his ;ext.' to
inf/uence U.S. policy on Litya. (Sick)
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PAICniteb -T3fcrfez -Senate
COMMITTEE ON THE JUDICIARY

ISTKPHCAI GlICP COUNSEL WASHINGTON. D.C. 20510

September 24, 1980

Alfred H. Moses, Esq.
Special Counsel to the President
The White House Office
Washington, D.C. 20500

Re: The Subcommittee of the Committee on the
Judiciary to Conduct an Investigation of
Activities of Individuals Representing
Interests of Foreign Governments

Dear Mr. Moses:

The Subcommittee has authorized its counsel to
forward to you a list of written questions seeking certain
information relating to the President. Answers to these
questions would assist in developing the record being compiled
by the Subcommittee for use in preparing the Subcommittee's
report. Inasmuch as the Subcommittee plans to issue its
report on Thursday, October 2, 1980, any information that
is to be used in preparing the report will have to reach
the Subcommittee by Monday, September 29, 1980.

The information requested relating to the President
is as follows:

1. Whether Billy Carter cleared with the President,
as he said he would, before making the decision to return
to Libya in 1979, and if so what was said when Billy Carter
cleared with the President; whether, after that decision
was publicly announced in July, 1979, the President received
advice from his advisors to attempt to dissuade Billy from
making the trip; and whether the President made such an attempt.

*/ The President's dictated note of April 3, 1979, states
-Ehat in a conversation with Billy that day the President
had told Billy "it would be a mistake and embarrassment for
him fn to

 7.4h-sm mnytimc ccc," ancl Dilly - h.G -6.id, inter 
alia, "[t]hat he would clear it with [the President] before
he made that decision."
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Alfred H. Moses, Esq.
September 24, 1980
Page Two

2. Whether, at any time after April, 1979, the
President considered, alone or with his advisors, the
advisability of either a private statement to the governmentof Libya or a public announcement disassociating himself
and the United States from, or disapproving, Billy's second
trip to Libya or Billy's associations with Libya, and if so
the conclusion reached and the reasons therefor.

3. Whether the President, on November 20, 1979,contemplated that Billy would participate in formulating
and conveying a message to Libyan officials, or merely thatBilly would arrange a meeting between Dr. Brzezinski and
Mr. El Houderi.

4. Whether the President consulted with anyone
other than Mrs. Carter and Dr. Brzezinski as to whether acontact with Libya would be helpful with the Iranians and
the President's recollection of the content of any such
consultations if they occurred.

5. The President's recollection of the events ofMarch 31 - April 2, 1980 relating to the intelligence
report received by Dr. Brzezinski from Admiral Turner, inlight of the contemporaneous logs and other documents nowavailable (in particular, whether Dr. Brzezinski informedthe President of the intelligence report before calling
Billy Carter, and if so whether he and the President
discussed whether Billy should be called and what was saidin that discussion).

6. Whether, after Dr. Brzezinski reported to thePresident his conversation with Billy about a Libyan oil
allocation, the President himself sought to dissuade Billyfrom continuing with the oil venture.

7. Whether, knowing now that intelligence informationwas available in April, 1980, that a payment was about to
be made by Libyan officials to Billy Carter, the Presidentis of the opinion that he should have been advised of thatintelligence at the time it became available.
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Alfred H. Moses
September 24, 1980
Page Three

8. The state of the President's knowledge of the
relationship between Billy Carter and Libya or Libyan
officials as of (a) November 20, 1979, and (b) April 1 and
2, 1980.

9. If the President has any knowledge of any of the
telephone calls listed below, and if the call or calls are
related to Billy Carter and the hostage crisis, the President
is requested to state what he knows about the call or calls:

(a) 11/19/79 at 10:57 p.m. from Camp David to
Billy Carter's home;

(b) 11/20/79 at 9:45 a.m. from Best Western Motel
office, Americus, Ga. to White House;

(c) 11/20/79 at 10:29 a.m. from Camp David to Best
Western Motel office, Americus, Ga.;

(d) 11/21/79 at 9:43 p.m. from Camp David to Billy
Carter's home.

Very trul yours:

o e

Michael Davidson

P.Z.4e-iriectie7
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THE WHITE HOUSE

WASHINGTON

September 29, 1980

Dear Judge Tone:

I am responding to Counsel's letter to me of September 24,

1980, requesting certain information relating to the President.

The information requested is as follows:

1) Whether Billy Carter cleared with the
President as he said he would, before making the
decision to return to Libya in 1979, and if so
what was said when Billy Carter cleared with the
President; whether, after that decision was publicly
announced in July, 1979, the President received
advice from his advisors to attempt to dissuade
Billy from making the trip; and whether the President
made such an attempt.

1) The President sought from time to time through

April 1979 to discourage Billy Carter from making a second

trip to Libya. Following the President's dictated note of

April 3, 1979, Billy Carter did not inform the President of

Billy Carter's subsequent decision to make a second trip.

In July 1979, Billy Carter announced on a television show

that he intended to make a second trip to Libya. As previously

disclosed to the Subcommittee, when Susan Clough, the President's

Secretary, learned of this she discussed the matter with

Jody Powell, the President's Press Secretary, and with

Robert Gates of the National Security Council staff. At Ms.

Clough's suggestion, Mr. Gates sent a memorandum to Zbigniew

Brzezinski, the Assistant to the President for National Security

Affairs, suggesting that Dr. Brzezinski inform the Department

of State that Billy Carter's trip should be treated as a
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strictly private visit. A copy of Mr. Gates' memorandum to

Dr. Brzezinski and Dr. Brzezinski's follow-on memorandum to

the Secretary of State have previously been furnished to the

Subcommittee. Ms. Clough did not discuss the matter with the

President and the President does not recall receiving advice

from other members of the White House staff concerning Billy

Carter's forthcoming trip to Libya.

2) Whether, at any time after April, 1979, the
President considered, alone or with his advisors, the
advisability of either a private statement to the
government of Libya or a public announcement dis-
associating himself and the United States from, or
disapproving, Billy's second trip to Libya or Billy's
associations with Libya, and if so the conclusion
reached and the reasons therefor.

2) The President did not discuss with his advisors at any

time between April 1979 and the filing of the court papers on

July 14, 1980, the advisability of making a private statement or

public announcement regarding Billy Carter's second trip to Libya

or his association with Libya. The President considered Billy

Carter's trips to Libya to be strictly private visits involving

no governmental function or purpose. In February 1979 the

President had disassociated himself from certain of Billy

Carter's public remarks made during the visit of the Libyan

Trade Mission to the United States. He also stated at that

time that he had no control over what Billy Carter said or

did. As the President's Press Secretary had previously stated
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in a press briefing, "Billy is a private citizen and he

tends to act and speak without prior consultation with the

White House and vice versa..."

The President was also aware of the report of the American chargé

in Tripoli that during Billy Carter's first visit to Libya he had

avoided political comments of any kind. Under the circumstances,

the President did not feel that any further announcement by him

or private statement to the Government of Libya was called for.

There was no evidence available to the President before July 14,

1980 to indicate that the Libyan Government viewed Billy Carter's

trips as being other than private visits or that the Libyan Govern-

ment believed Billy Carter was at any time speaking for or acting

on behalf of the President in connection with such trips. When

further evidence of Billy Carter's associations with Libya includ-

ing the large payments did become available, the President stated

in his August 4, 1980 report to the Subcommittee:

"I can state categorically that my brother Billy has

had no influence on my decisions or on any United States

Government policies or action concerning Libya. I can

also state that Billy has never asked me to take any

step that would affect any of these actions or policies.

As far as my counsel have been able to determine, Billy

has not made any such effort with others in my Administra-

tion."
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* * *

"I am deeply concerned that Billy has received funds from

Libya and that he may be under obligation to Libya. These

facts will govern my relationships with Billy so long as I

am President. Billy has had no influence on U. S. policies

or actions concerning Libya in the past and he will have no

influence in the future."

3) Whether the President, on November 20, 1979,
contemplated that Billy would participate in formulating
and conveying a message to Libyan officials, or merely
that Billy would arrange a meeting between Dr. Brzezinski
and Mr. El Houderi.

3) On November 20, 1979, or perhaps the previous day, the

First Lady suggested to the President that Billy Carter's Libyan

friends might be helpful in obtaining the release of the American

hostages in Tehran. On November 20, the President communicated

this suggestion to Dr. Brzezinski and asked him to call Billy

Carter about it. The President did not have any specific proposal

in mind and left further implementation to Dr. Brzezinski. Dr.

Brzezinski called Billy Carter and asked if he could be helpful

in getting Libya to take a more positive role in the release of

the hostages. Dr. Brzezinski asked Billy Carter if he knew the

Libyan representative in Washington and could arrange a meeting

with Dr. Brzezinski. Billy Carter arranged for such a meeting

which was held on November 27 in Dr. Brzezinski's office. The

President did not attend.



1597

- 5 -

4) Whether the President consulted with anyone
other than Mrs. Carter and Dr. Brzezinski as to whether
a contact with Libya would be helpful with the Iranians
and the President's recollection of the content of any
such consultations if they occurred.

4) On a number of occasions the President discussed with his

foreign policy advisors, including the Secretary of State, Dr.

Brzezinski, and other Department of State and National Security

Council officials, the desirability of encouraging all Muslim

countries, including Libya, to condemn the Iranian seizure of the

American Embassy and the holding of Embassy personnel. Both

official and unofficial contacts were pursued in furtherance

of this objective. In the case of Libya, contacts were made by

David Newsom, Undersecretary of State for Political Affairs, and

by William Eagleton, the American charge' in Tripoli. The President

did not specifically discuss a possible role for Billy Carter with

anyone other than the First Lady and Dr. Brzezinski. Dr. Brzezinski

testified he recalls discussing such a role with the Secretary of

State sometime after speaking by phone with Billy Carter on

November 20 and again after the meeting with the Libyan rep-

resentative, Ali El Houderi, on November 27, 1979.

5) The President's recollection of the events
of March 31 - April 2, 1980 relating to the intelligence
report received by Dr. Brzezinski from Admiral Turner,
in light of the contemporaneous logs and other documents
now available (in particular, whether Dr. Brzezinski
informed the President of the intelligence report before
calling Billy Carter, and if so whether he and the
President discussed whether Billy should be called and
what was said in that discussion).
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5) The President's recollection of the events of March 31 -

April 2, 1980, concerning Billy Carter is that Dr. Brzezinski

reported to him on a single occasion about the intelligence report

and about Dr. Brzezinski's conversation with Billy Carter after

Dr. Brzezinski received that report. On that occasion Dr.

Brzezinski said he had seen an intelligence report that Billy

Carter was seeking an increased allocation of Libyan oil for an

American oil company and implying that Billy would receive a fee

if the transaction was consummated. Dr. Brzezinski further said

he had called Billy Carter and had cautioned him not to take any

action that could embarrass the President or the country, or could

lead to Billy Carter being exploited by the Libyan Government. As

the President recalls, he did not actually see the intelligence

report. The President told Dr. Brzezinski he approved Dr. Brzezinski's

action.

6) Whether, after Dr. Brzezinski reported to the
President his conversation with Billy about a Libyan
oil allocation, the President himself sought to dis-
suade Billy from continuing with the oil venture.

6) The President did not himself discuss the matter with

Billy Carter. The President did not do so because he believed

that Dr. Brzezinski's warning would be understood by Billy as

representing his own feelings on the matter as well. Given

Billy Carter's oft-expressed feelings of independence from his

brother on business and other matters, the President believed

a further call from him was likely to be counterproductive.
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7) Whether, knowing now that intelligence
information was available in April, 1980, that a
payment was about to be made by Libyan officials
to Billy Carter, the President is of the opinion
that he should have been advised of that intelli-
gence at the same time it became available.

7) The President believes that the correct policy with

regard to the dissemination of intelligence information relating

to possible law violations by persons close to the President is

to leave this decision in the first instance to the heads of the

intelligence agencies. They have the necessary knowledge and

experience to determine what information should be brought to

the attention of the President or to the Attorney General. These

officials are also in the best position to determine whether the

further use of such information -- for example, to discourage

Billy Carter from accepting such payments -- would involve an

unacceptable risk of compromising the sources or methods by which

the intelligence information was obtained. With regard to the

intelligence information available in April 1980, such a risk

may well have existed. The agency head properly called this

information to the attention of the Attorney General, to whom

the President has delegated constitutional authority for the

enforcement of the laws. Since the Attorney General determined

that the information contained in the report was relevant to the

Department of Justice's investigation of Billy Carter's duty to

register under the Foreign Agents Registration Act, the President

feels that public confidence in impartial law enforcement was

best served by the decision reached not to bring this particular
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intelligence report to his attention. This decision was con-

sistent with the law enforcement policies described in the

President's statement of August 4. The President's lack of

knowledge from April to July 1980 had no effect whatever upon

the conduct of United States foreign policy vis-a-vis Libya.

8) The state of the President's knowledge of
the relationship between Billy Carter and Libya or
Libyan officials as of (a) November 20, 1979, and
(b) April 1 and 2, 1980.

8) As of November 20, 1979, the President knew that Billy

Carter had visited Libya on two occasions and had been a host

at a reception in Atlanta for a Libyan Trade Mission that had

visited the United States in January 1979. He may also have

known that Billy Carter had arranged for a Libyan official to

appear on a morning television show and had performed other

public relations functions in connection with the Trade Mission's

visit. He was also aware of press reports that the Department

of Justice had initiated an investigation as to whether Billy

Carter was obligated to register under the Foreign Agents

Registration Act. He did not know of Billy Carter's efforts

to obtain a loan from the Libyan Government, nor did he know

of any business dealings between Billy Carter and Libya, in-

cluding specifically, Billy Carter's efforts to obtain an

increased allocation of Libyan oil for an American oil company

or such efforts as he may have pursued in the commodities field.
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On April 1 or 2, 1980 the President was informed by Dr.

Brzezinski of an intelligence report which disclosed that

Billy Carter was seeking to obtain an increased allocation

of Libyan oil for an American oil company and implying that if

this were successful, Billy would receive a fee. This is the

only additional information concerning Billy Carter's Libyan

relationships known to the President on April 1 or 2, not known

on November 20, 1979.

9) If the President has any knowledge of any
of the telephone calls listed below, and if the call
or calls are related to Billy Carter and the hostage
crisis, the President is requested to state what he
knows about the call or calls:

(a) 11/19/79 at 10:57 p.m. from Camp David to
Billy Carter's home;

(b) 11/20/79 at 9:45 a.m. from Best Western Motel
office, Americus, Ga. to White House;

(c) 11/20/79 at 10:29 a.m. from Camp David to Best
Western Motel office, Americus, Ga.;

(d) 11/21/79 at 9:43 p.m. from Camp David to Billy
Carter's one.

9) The President does not recall specifically any of the

telephone calls listed above. In further answer to your question:

(a) Mrs. Carter recalls a telephone call which she made

to Billy Carter on the evening of November 19, 1979.

She was at Camp David at that time. Her recollection

of the conversation is that she asked Billy whether

he thought that his Libyan friends might be of help

70-132 0 - 81 - 10



1602

- 10 -

in connection with the release of the American hostages

in Tehran. Her recollection is that Billy Carter

replied that he thought the Libyans might be of help.

No telephone logs are kept at Camp David for the First

Lady's calls made from the Camp David switchboard. The

President's diary contains no indication that he made

the call on November 19, 1979.

(b) The telephone call in the morning of November 20, 1979

from the Best Western Motel office, Americus, Ga. to

the White House was made at a time when the President

and Mrs. Carter were at Camp David. We have found no

record indicating to whom the call was made or whether

it was completed.

(c) The call on November 20, 1979 from Camp David to the

Best Western Motel office was placed by someone other

than the President. The President's logs do not show

a call from him to the Best Western Motel office or to

Billy Carter on November 20, 1979.

(d) The call from Camp David to Billy Carter's home on the

evening of November 21, 1979 (Thanksgiving Eve) is

shown in the President's telephone logs to be a call

from the President to Mrs. Sybil Carter, Billy Carter's
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wife. The call was made six minutes after the

President talked by phone with his mother, Mrs.

Lillian Carter. The President does not recall

what he discussed with Mrs. Sybil Carter on

this occasion.

In reply to the inquiry in your letter dated September 25, 1980,

concerning a report conversation between Billy Carter and

Ambassador Kikhia, the President does not recall Billy Carter's

having conveyed to him Ambassador Kikhia's statement or otherwise

discussing the matter with him. Although the conversation between

Ambassador Kikhia and Billy Carter was the subject of an inquiry

by the Subcommittee's counsel in the deposition of Billy Carter

taken on September 24, it appears that Billy Carter was not asked

by counsel whether or not he discussed this matter with the

President, and, as stated, the President has no recollection of

any such conversation.

I am enclosing with this letter a list of contacts between Dr.

Brzezinski and Secretary Vance on November 27, 28 and December 6,

12, 13 and 14, 1979 as you requested on September 19, 1980

during the testimony of Dr. Brzezinski before the Senate Sub-

committee. There is also enclosed the declassified version of

Dr. Brzezinski's testimony in executive session relating to his
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telephone conversation with Billy Carter during the period March

31 - April 1, 1980. This was requested by Mr. Kelley of your

staff. Sincerely yours,

Z24-CF.....A.. 44. I'Ma.44.'---%eN

The Honorable Philip W. Tone
The Subcommittee of the Committee
on the Judiciary

United States Senate
Washington, D. C. 20510

Alfred H. Moses
Special Counsel
to the President

I
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Contacts Between Dr. Zbigniew Brzezinski 
and Secretary of State Cyrus Vance 

(as reflected in Dr. Brzezinski's telephone/appointment logs)

November 27, 1979 

9:13 To Sit Rm - SCC meeting *

12:42 Sec Vance called

1:58 Sec Vance joined **

• Vance attended SCC meeting.

** Vance joined meeting with Secretary
Brown already in progress.

November 28, 1979 

9:00 SCC Meeting *

12:08 Called Sec Vance

2:24 Called Sec Vance

7:08 Called Sec Vance

• Vance attended SCC meeting.

December 6, 1979 

900 SCC Meeting *

1020 called Secretary Vance

1025 called Sec. Vance

12:30 VBB lunch **

• Vance attended SCC meeting.

** Vance-Brown-Brzezinski lunch

December 12, 1979 

None

December 13, 1979 

None

December 14, 1979 

7:06 * The Pres., Sec Vance

p.m.

10:22

2:22

10:30

10:19

1:43

7:45
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THE WHITE HOUSE

WASHINGTON

October 1, 1980

Dear Mr. Chairman:

In the President's Report to the Subcommittee
dated August 4, 1980, he stated that he had asked his
counsel to draft rules to bar dealings between employees
of the Executive Branch and members of the President's
family that create either the reality or the appear-
ance of improper favor or influence.

The President is today issuing the attached
guidelines concerning dealings by government officials
with members of the President's family. They are being
filed with the Federal Registcl for publication.

Sincerel yours,

Lloyd N. Cutler
Counsel to the President

The Honorable Birch Bayh
Chairman
Subcommittee of the

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Attachment
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THE WHITE HOUSE

WASH I NGTON

October 1, 1980

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS
AND AGENCIES

SUBJECT: Guidelines Concerning Official Dealings with
Members of the President's Family

The purpose of these guidelines is to caution government
employees against dealing with members of the President's
family in ways tnat create either the reality or the
appearance of impropriety.

The primary responsibility to avoid impropriety of course
rests on the President and the members of his family. The
President has cautioned members of his family not only to
observe these guidelines, but also not to place government
employees in a position where the appearance of impropriety
can occur.

There are three situations which need to be distinguished:

First are the cases where a member of the President's
family is performing the duties or exercising the rights
of any other citizen. The payment of taxes, military service,
and entitlements to Social Security, agricultural, or edu-
cational benefits are typical examples. In all such cases,
members of the President's family are to be treated the same
way as anyone else. They are to seek no special favor, nor
are they to be granted any.

Second are the cases where the President calls on a member
of his family to act as his official representative at a
ceremony, function or meeting in the United States or abroad.
In such cases, government employees should afford the designated
members of the President's family the courtesies and amenities
appropriate to his or her official status and to the occasion --
no more, no less.

When members of the President's family take personal trips
or where the government has information that their personal
security may be threatened, they should be accorded the same
treatment and protection as any other public figure.
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Third are the cases in which a member of the President's

family is seeking to do business with the government on his

or her own behalf or to act as an agent for another person,

firm or government seeking to do business with our government.

Examples are the discretionary award of government contracts

and the discretionary granting of valuable licenses.

In this third class of cases, there is a strong presumption

against such dealings with a family member. Even though the

family member's proposal or request may be entirely meritorious,

and the government employee's response is the same as it would

be regardless of the family relationship, many will believe,

without any other evidence, that the government's response

was influenced by the family member's status as such. While

it could be argued that members of the President's family

have the same right as any other citizen to have the government

engage in discretionary dealings with them, this is a right
that is best relinquished during the President's incumbency.
The President has therefore cautioned family members from

making such proposals or requests, and urges all government
employees not only to reject all such proposals and requests,

but to report their occurrence to the head of the department
or agency, who should advise the Counsel for the President.

In extraordinary cases where the responsible employee believes
the proposal or request should be approved -- for example when

the family member's business relationship with the government
predates the President's incumbency and the relationship has

not been exploited during his incumbency -- the approval of
the department or agency head shall first be obtained.

Government employees should also apply a strong presumption
against the discretionary disclosure to family members of
information of potential economic value about existing or
planned government policies or actions that is not generally
available to the public.

These guidelines apply only to family members. They do not
apply to any business entity with which a family member may
be associated, so long as the family member does not partici-
pate in any way, and the family member's association is not
otherwise exploited, in the entity's dealings with the
government.

For purposes of these guidelines, the President's family
consists of the President's parents, brothers, sisters and
children, and the spouses of his brothers, sisters and children.

•

""73,y
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PART II.-TELEPHONE RECORDS RECEIVED BY THE
SUBCOMMITTEE

Pursuant to subpoenas issued by the Subcommittee during

its investigation, various telephone records of subscriber

information and long-distance toll calls were obtained and

analyzed. Records were made available for differing time

periods by separate telephone companies. Included were records

of two home telephones of Billy Carter, Buena Vista, Georgia

(from July 1979 to July 1980); the home telephone of Randy

Coleman, Plains, Georgia (from September 1978 to July 1980);

the telephone at Horizon Farms, Plains, Georgia, used almost

exclusively by Coleman (from September 1978 to July 1980); the

office telephone at the Best Western Motel, Americus, Georgia,

used frequently by Billy Carter, Coleman and Jimmy Murray

regarding matters considered in this investigation (from

August 1979 to July 1980); the home and office telephones of

Jack McGregor, Bedford Village, New York (from January 1980 to

July 1980); the office telephones of Charter Oil Company of

Jacksonville, Florida (from November 1979 to December 1979); the

office telephone of Thi-Cal Trading Company, Inc., Bakersfield,

California, operated by George Belluomini and Ronald Sprague

(January 1978 to July 1980); the home telephone of George

Belluomini (January 1978 to July 1980).

Analysis of these telephone records revealed evidence

of a number of telephone calls relevant to this inquiry. The

Subcommittee Report makes reference to many of those calls.

Attached, in chronological order by date and time of call, is

an exhibit prepared from the telephone records which lists the

more relevant telephone calls. The duration of each call is

noted but, in certain cases, the time of the call was not noted

in the records produced.

The "Phone Used" to place the call and the "Phone Called"

are identified in separate columns. Where a call is placed

from an outside phone but charged to a telephone for which the
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Subcommittee received records, the "Phone Used" column will

reflect the city and state from which the call was placed.

In such cases, the final column, "Charged From Outside Phone,"

will identify the telephone actually charged for the call.

These records have been used to corroborate testimony

presented to the Subcommittee and to identify, as precisely

as is possible, the dates on which certain events occurred.

Thus, the fact of travel by an individual is evidenced in long

distance calls from out-of-state being charged to his home

telephone. Finally, an inference may be drawn from increases

in telephone communication activity during or immediately after

significant events occur that a relationship exists between

those events and communication activity.
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PART III.-LEGAL APPENDIX

INTRODUCTION

In addition to its contributions to the conduct of

public affairs, each Congressional investigation makes a

contribution to an institution as old as the Republic --

the Congressional investigation itself. Each Congressional

investigation works out its solutions to the legal problems

posed by the occasional reluctance of witnesses and the

complexity of investigative subjects; subsequent

Congressional investigations must then revise these

solutions in the light of new opportunities and

requirements created by changes in the law and in the

public sense of investigative necessity and witnesses'

rights. A sound Congressional investigation leaves a

legacy of earned respect and improved technique.

When it began its inquiry into the relationship

between Billy Carter, Libya and the executive branch, the

Subcommittee to Investigate Individuals Representing the

Interests of Foreign Governments was fortunate in its

inheritance from recent Congressional investigations. Not

only had the Senate Select Committee on Presidential

Campaign Activities, popularly known as the Watergate

Committee, left a basis of public respect for Senate

investigations, but it had also published an invaluable

two-volume set of legal papers. Legal Documents Relating 

to the Select Committee Hearings: Appendix to the 

Hearings of the Select Committee on Presidential Campaign
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Activities of the United States Senate, 93d Cong., 1st & 2d

Sess. (1974). The House Select Committee on Assassinations

has also published its legal papers. Legislative and 

Administrative Reform: Appendix to Hearings Before the 

Select Committee on Assasinations of the House of Representatives,

95th Cong., 2d Sess. (1978). These materials made it possible

for this investigation to begin with the experience of the

past in shaping the means to search for the truth. However,

the Subcommittee still faced a number of novel problems,

particularly those posed by the extraordinary Senate timetable

mandating a thorough investigation, public hearings, and a

report, all within ten weeks after the creation of an ad

hoc Subcommittee.

The papers in this volume reflect the means

devised by the Subcommittee for solving its legal problems.

They are published in order that the Subcommittee's work

may be subject to public scrutiny, and in the hope that

they will be of assistance to future investigations. At

the same time, the Subcommittee would like to take this

opportunity to acknowledge the invaluable assistance of the

American Law Division of the Library of Congress, traditionally

the source of expertise in the law of Congressional investigations,

for the memoranda included in this volume and for other

assistance. Mr. Joseph E. Ross, head of that Division,

deserves special mention for arranging the drafting of

urgently needed legal memoranda on an expedited basis.
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I. SUBCOMMITTEE AUTHORITY, RULES AND SCOPE

The Subcommittee toInvestigate Individuals Representing

the Interests of Foreign Governments was created by a unanimous

consent agreement of the Senate on July 24, 1980. That

unanimous consent agreement and the discussion at the time

of its adoption, respectively Documents 1 and 2, reflect a

compromise between proponents of investigation by a standing

committee or subcommittee, and proponents of an investigation

by a new committee whose membership would be selected from

the Senate as a whole. As established, the Subcommittee

was, of course, a "subcommittee" -- to be precise, a subcommittee

of the Committee on the Judiciary -- rather than a full

committee. However, the Subcommittee had several attributes

of a full committee: (1) it was directed to "submit to the

Senate not later than October 4, 1980, a final or interim

report," thereby being directed to report to the Senate

rather than to a committee, and (2) its subpoena power was

delegated directly by the Senate in the provision "that

subpoenas shall be issued by the subcommittee ...." rather

than being delegated by the Senate to a full committee and

being subdelegated by a full committee to a subcommittee.
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This unique character of the Subcommittee had lasting

impact on the legal characteristics of the investigation.

For example, in light of the Subcommittee's status as a

subunit of the Committee on the Judiciary, the supplementary

appropriations to fund the Subcommittee were made to the

Committee on the Judiciary rather than directly to the

Subcommittee, pursuant to S. Res. 513, Document 3,

discussed in the statement by Senator Birch Bayh, Document

4, made at the time of adoption of S. Res. 513. On the

other hand, focusing on other aspects that made the

Subcommittee, for subpoena-related purposes, take on

attributes of a full committee, the Senate delegated

authority to request tax records directly to the

Subcommittee in S. Res. 496, Document 9, rather than to a

full committee with subdelegation to the Subcommittee.

Seven of the Subcommittee's nine members were drawn

from the Committee on the Judiciary, and the titles

"select" or "special" were not conferred on the Subcommittee.

However, the Subcommittee did draw two members from a

second committee, the Committee on Foreign Relations. As

Senator Robert Byrd explained, "the Judiciary Committee,

having primary jurisdiction over the matter, and certainly

jurisdiction over any criminal activities that may have

occurred, is the appropriate committee to conduct the

investigation, with the added provision that the Foreign
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Relations Committee, which has jurisdiction over the

Foreign Agents Registration Act, is appropriately represented

by the unanimous-consent agreement." As reflected in the

announcement of appointments to the Subcommittee, Document

5, appointment of the two members from the Committee on

Foreign Relations occurred five days after the establishment

of the Subcommittee.

The agreement establishing the Subcommittee provided

"that the Senate Legal Counsel and Deputy Counsel be

authorized and directed to work with and under the

jurisdiction and authority of the subcommittee chairman and

ranking minority." As Senator Byrd explained on July 24,

this would "enable the investigation to proceed immediately.

There should be no delay." The Office of Senate Legal

Counsel, and the positions of Senate Legal Counsel and

Deputy Senate Legal Counsel, had been created by the Ethics

in Government Act of 1978. The Subcommittee subsequently

resolved to appoint a Special Counsel, of named Philip W.

Tone, a distinguished former federal district and appellate

judge, to that position. The Senate Legal Counsel and

Deputy Senate Legal Counsel then proceeded to work under

the direction of Judge Tone.
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Section 708(a)(6) of the Ethics Act, 2 U.S.C. § 288g(a)(6),

directs the Senate Legal Counsel to "advise, consult, and

cooperate with ... any committee or subcommittee of the

Senate in promulgating and revising their rules and procedures

for the use of congressional investigative powers and with

respect to questions which may arise in the course of any

investigation." Moreover, under Section 708(c), 2 U.S.C.

§ 288g(c), "The Counsel shall perform such other duties

consistent with the purposes and limitations of this title

as the Senate may direct." Prior to the Subcommittee's

investigation, the Office of Senate Legal Counsel had assisted

in investigations by the Permanent Subcommittee on Investigations,

the Subcommittee on Limitations of Contracted and Delgated

Activity, the Subcommittee on Improvements in Judicial

Machinery, and the Select Committee on Indian Affairs.

The agreement establishing the Subcommittee provided

"that the extent and scope of the investigation shall be

determined by the subcommittee." In part, this provision

reflected the special time pressure faced by the Subcommittee.

In order to report to the Senate by October 4, the Subcommittee

was requested to begin investigation immediately, even if

the scope of the investigation could not yet be precisely

defined. On August 19, 1980, the Subcommittee adopted a

statement of the scope of its investigation, Document 6.

As the statement noted:
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The investigation should enable the subcommittee
to respond to the following questions. First,
as applied to the facts of this matter, does
the Foreign Agents Registration Act fail to
require registration in circumstances in which
the national interest requires disclosure? On
the other hand, does it include activities for
which the requirement of registration serves
no useful governmental interest? Second, are
the enforcement procedures under the Act
sufficient, and in the Billy Carter case, was
enforcement impeded by a lack of interagency
cooperation? Third, has justice in this case
been administered in an efficient and evenhanded
manner? Fourth, did Billy Carter or others
associated with him engage on behalf of Libya
in activities subject to the registration
requirements of the Act? Did any of these
activities affect decisions of the United
States government with respect to Libya? Did
Billy Carter's failure to register at an
earlier date adversely affect the interest of
the United States? Fifth, did he engage in
any activities with respect to foreign nations
of a kind which may be appropriate subjects of
future legislation?

Within a week after its creation, on July 31, 1980

the Subcommittee adopted formal rules of procedure,

Document 7. These rules reflected the nonpartisan nature

of the investigation originally established in the

agreement creating the Subcommittee. That agreement had

indicated that the ranking minority member of the

Subcommittee would have the status of vice chairman, and

that the chairman and vice chairman would act together in

the critical matter of issuing subpoenas, insofar as it

provided "that subpoenas shall be issued by the Subcommittee

upon the cosignature of its chairman and vice chairman, or

upon the signature of either of them at the direction of
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the subcommittee." The rules further defined the joint

role of the chairman and vice chairman. Subcommittee Rule

2.3 provided that "The Chairman of the subcommittee shall

preside over all meetings of the subcommittee. In the

absence of the Chairman, the Vice Chairman shall preside."

Rule 4.1 provided for the authorization of subpoenas by the

Chairman and Vice Chairman. Rule 6.1 provided for the

authorization of deposition notices by the Chairman and

Vice Chairman. Rule 8.3 provided that the Chairman and Vice

Chairman would "at all times have access to all papers and

other material received from any source."

In general the Subcommittee's rules followed the

rules of the Permanent Subcommittee on Investigations of

the Committee on Government Affairs, which has had long

experience with investigations, and the rules of the Select

Committee on Intelligence, which has had experience

handling sensitive intelligence materials. Subcommittee

Rules 1 and 2 established the procedures for convening and

holding meetings, and Rule 3 established the procedure for

coverage of open meetings by the media. Rule 4.1 established

the procedures for issuance of subpoenas; Rule 4.2

established a simplified procedure for receiving the return

on a subpoena duces tecum.
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Rule 5 established the procedures for the taking of

testimony at hearings. This provision guaranteed witnesses

a right to counsel, and as provided by Rule 5.5, the

Subcommittee undertook to endeavor to obtain voluntary

counsel for witnesses who were unable to obtain counsel,

with the assistance of the District of Columbia Bar Association.

Rules 6 and 7 established procedures for depositions and

other staff examinations; because of the significance of

these procedures for the operations of the Subcommittee,

they shall be separately treated below.

Rule 8 established the procedures for handling of

classified or sensitive materials; using these procedures,

strict security was maintained on an array of intelligence

documents and other materials with the assistance of the

staff and facilities of the Select Committee on Intelligence.

Rule 9 established the duties and obligations of the Subcommittee

staff, and Rule 10 authorized the Chairman to utilize

personnel of government agencies ("detailees") and private

persons ("consultants") as part of the Subcommittee staff.

While the majority of the Subcommittee staff were Senate

employees, a number of detailees and consultants were

eventually hired or retained, most notably the Subcommittee's

Special Counsel, Philip W. Tone. Finally, Rule 11 established

a simple procedure for changes in rules; this provision was

never used.
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DOCUMENT 1

I, J. S KIMMITT, Secretary of the Senate of the United

States of America, do hereby certify that the document hereto

attached is a photostatic copy of an excerpt from the Journal

of the Senate of the United States for July 25, 1980, embody-

ing portions of the proceedings of the Senate on that

day.

IN TESTIMONY WHEREOF, I hereunto

subscribe my name and affix

the seal of the Senate of

the United States of America

at the city of Washington,

this the 29th day of July,

A. D. 1980.

Secr ry of the;e-iiate of the United States
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DESIGNATION OF A SUBCOMMITTEE OF THE COMMITTEE ON THE

JUDICIARY TO CONDUCT AN INVESTIGATION OF

ACTIVITIES OF INDIVIDUALS REPRESENTING

INTERESTS OF FOREIGN GOVERNMENTS

On motion by Mr. Robert C. Byrd, and by unanimous consent,

Ordered, That a subcommittee of the Committee on the Judiciary,

consisting of four Democrats and three Republicans, to be selected by

the Acting Chairman (Mr. Bayh), who has been designated by the Chair-

man of the Committee on. the Judiciary (Mr. Kennedy), and the ranking

member of the Committee on the Judiciary (Mr. Thurmond), be estab-

lished immediately for the purpose of conducting an investigation of

activities relating to individuals representing the interests of for-

eign governments, and such subcommittee shall submit to the Senate no

later than October 4, 1980, a final or interim report.

Ordered further, That two members of the Committee on Foreign

Relations, one each to be designated by the majority and minority

leaders, shall serve as members of the aforementioned subcommittee,

with the same powers, authority, and prerogatives of all other members

of that subcommittee.

Ordered further, That service on this subcommittee shall not be

considered a violation of Senate rule XXV, subsections (4)(b)(1) and

(4)(e)(2).

Ordered further, That subpoenas shall be issued by the subcom-

mittee upon the co-signature of its chairman and vice chairman, or

upon the signature of either of them at the direction of the subcom-

mittee.

Ordered further, That the Senate Legal Counsel and Deputy Counsel

be authorized and directed to work with and under the jurisdiction and

authority of the subcommittee chairman and ranking member.

Ordered further, That the extent and scope of the investigation

shall be determined by the subcommittee.
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DOCUMENT 2

CONGRLSSIONA L RECORD-SENATE S 9779

UNANIMOUS-CONSENT AGREEMENT
—INVESTIGATION OF ACTIVITIES
RELATING TO INDIVIDUALS REP-
RESENTING INTERESTS OF FOR-
EIGN GOVERNMENTS

Mr. ROBERT C. BYRD. Mr. Presi-
dent, meetings have occurred on yester-
day and today with the distinguished
minority leader, the distinguished min- .
ority whip, Senators Timm°. and Dots
from the minority, the distinguished ma-
jority whip, Senator BAY11, Senator Run-
crirr, Senator BAncus, Senator P.m., and
myself, in my office to discuss the investi-
gation of activities relating to individuals
representing the interests of foreign gov-
ernments.

Several discussions took place and the
following unanimous-consent request
represents the unanimous agreement
that was reached after those discussions
terminated in the final meeting earlier
today.
The distinguished minority leader is

here to speak for himself. I am sure that
he discussed with other Senators on his
side of the aisle the understanding that •
was reached, and I have done the same
on my side of the aisle.
Mr. President, I ask unaninuts con-

sent that a committee of the Judiciary
Committee, consisting Of four Demo-
crats and three Republicans, to be se-
lected by the acting chairman (Mr.
BATH), who has been designated acting
chairman by the chairman of the Judi-
ciary Committee (Mr. KENNEDY), and
ranking member of the Judiciary Coin-
mittee, be established immediately for
the purpose of conducting an investiga-
tion of activities relating to individuals
representing the interests of foreign
governments, which subcommittee shall
submit to the Senate not later than Octo-
ber 4, 1980, a final or interim report;

70-132 0 - 81 - 13
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S nee CONGRESSIONAL RECORD — SENATE duly ,e4
provided fUrther, that two =other, 'of., . the majority leader, to the Senate, and 'arient,.., requires the in.v4eitigatiOn; *Nell

,

the For.tiOn 'Relations CenunIttee,..ieult to the country, there, so far as we are has been. erdered".by consent eigeeee'

.eaoh. to be deeigestet theintijerlt7 .'nericeseted pur, side of the. aisle, fromnientake.:
and Mirienitylifide* sheerieres theinitint 'forward there .41331 that the' littlidary'. Commit:
bers of the aforementioned "infficommit-' element of partisan politics involved:' tee,laving primary jurisdiction over the
tee, with the same powers, authority, and
prerogatives of all other members of
that subcommittee; • -
Provided further, that service on this

subcommittee shall not be considered a
violation of Senate rule XXV, subsec-
tions 4(b) U.) and 4(e) (2) ;
Provided further, that subpenas

shall be issued by the subcommittee upon
the cosignature of its chairman and vice
chairman, or upon the signature of either
of them at the direction of the subcom-
mittee;
Provided further, that the Senate legal

counsel and deputy counsel be authorized
and directed to work with and under the
jurisdiction and authority of the sub-
committee chairman and ranking mem-
ber;
Provided further, that the extent and

scope of the investigation shall be deter-
mined by the subcommittee.
Mr. BAKER. Mr. President, reserving

the right to object, and I will not object.
The PRESIDING OFFICER. The Sen-

ator from Tennessee. be chosen from the Judiciary Committee, they ' may go. I . have every confidence
Mr. BAKER. Mr. President, the major- will be designated as the vice reeeenee that theywill be able to do that,

ity leader, of course, correctly describes I believe it is important that we will have I appreciate the statement of the din-
the negotiations that have been under- coauthority between the chairman and tinguished minority leader—if I did not
taken in the course of the last 2 days the vice chairman to issue subpenas. -I misunderstand him—that this will not
and which culminated in the meeting approve of the provision which states be a partisan matter, and I agree that
conducted an hour or so ago in his office. that if the chairman and the vice chair- it should not be a partisan matter. I am
Mr. President, I wish to join with the

majority leader in asking unanimous
consent for the action directed in this
request.
Mr. President, further on reservation,

I would like to thank the majoritiy leader
for his time and patience and his con-
sideration of the elements of this agree-
ment, which were deemed tobe especially
significant to those of us in the minority
who were concerned with the quality of
the investigation that is about to occur.
I personally had hoped for and would

have preferred a select committee, a se-
lect committee appointed by the majority
and minority leaders, comprised of equal
representation of both parties, and
drawn from the Senate as a whole_
But I recognize the circumstances that

• have suggested this arrangement and I
believe this is the best arrangement that

- can be achieved at this time. I fully sup-
port it.

it should be noted. Mr. President. at
I have noted in previous meetings lead-
' ing to this point, that nothing in this

the Sena
resolution deprives 

from later 
pie, or any other

Member of intro-
ducing a resolution.c ing for the crea-
tion of a select .committee, nor does It
abrogate nor supersede the jurisdictional
responsibility or opportunity of any oth-
er committee. But this is a good begin-
ning. l'his is a good way to commence.

This, I believe, is a good faith effort
by both sides to create a forum for a
fair. depoliticized, impartial inquiry of
the most sensitive nature into a matter
of great importance to the Senate and
to the country.
. Having arrived now at a satisfactory
arrangement for that -undertaking, I
wish, on this reservation, to pledge to

that this will be the most judicious, the matter, and certainly jurisdiction over
fairest, the most impartial inquiry that any riming acivities that may have oc-
is possible. We recognize and sickoowl- curred, is the appropriate committee to
edge not only the sensitivity of this conduct the investigation, with the
issue but also our responsibility to the added proviso that the Foreign Relations
Senate and to the country, which far Committee, which has jurisdiction over
transcends any temporary political ad- the Foreign Agents Registration Act, Is
vantage. . appropriately represented by the unani-
Mr. President, we recognize that the moos-consent agreement,

lives, the fortunes, and the good names I have every confidence that the acting
of men and women are being dealt with chairman of the Judiciary Committee,
'in this inquiry, and we are sensitive to Mr. BAY11, who has been asked by mete
that requirement. We wish no one ill, serve as chairman of the subcommittee,
Now, Mr. President, I thank the ma- and the Democrats whom he will select

Jority leader for his cooperation. I be- from that commItt2e, as well as the
tieve it is especially important that we ranking member, Mr. THURMOND, andi
broaden the inquiry to include repre- the Republican members whom he will
sentatives of the Foreign Relations Corn- select, and the two members of the For-
mittee. If this unanimous-conwnt re- eign Relations Committee who will be se-4
quest is granted—and I hope it will be— lected by Mr. Beams and me, will dia-
1 will designate one member Isom our charge their duties in a responsible, lion-
side of the Foreign Relatimas.Ciemmelee orable, admirable, and dutiful way.
to participate. . It will be the responsibility of this
I am especially pleased that the senior olibcommittee_io act fairly and to act '

Republican on this committee, who win thoroughly and to follow leads wherever

man cannot agree on the issue of sub- lust as concerned about this matter as
pens, either of them may sign the soh_ is any other Member of the Senate, on
pens, on order of the subcommittee it- either side of the aisle, and just as con-

cerned that there be an investigation'
that it be fair; that it be thorough; that
it be impartial, and that it be conducted
on a nonpartisan basis rather than on
a partisan basis.
As the distinguished Minority leader

has said, there are people whose names.
whose reputations, whose lives, and
whose honor may be involved. So I feel it
the duty of the Senate to proceed forth-
with.
Iran understand the preference of the

majority leader for a select committee;
but, as he has indicated, I believe there
are circumstances which, in my Judg-
ment, dictate that the procedure' that
has been agreed upon is the better one
under the circumstances.
The Judiciary Committee is staffed

and has the authority to employ addi-
tional staff. The Senate legal counsel,
who I appointed, and the Senate deputy
legal counsel, who was appointed by Mr.
Blame, both of whom received the formal
approval of the Senate, are very able
men and are being authorized and di-
retced by the agreement to assist the
chairman and the ranking member of
the subcommittee which is being created
by the consent agreement. This sill en-
able the investigation to proceed imme-
diately. There should be no delay.

believe that the agreement that was
reached with respect to the issuance of
subpenas gives to both the majority and
the minority the right to mibpena wit-
nesses, but with the cmsignature each of
the other. I feel that, in all respects,
this is a very appropriate way to proceed.
It has been required that the subcom-

It is my understanding, although I do
not see it in the request, that this sub-
committee will make its report to the
Senate. Maybe I overlooked that.
Mr. ROBERT C. BYRD. It is in there.
Mr. BAKER. It will make its report to

the Senate, which I believe is an impor-
tant aspect. -
I -8131 especially pleased that, on the

suggestion of the majority leader. the
Senate legal counsel and the deputy le-
gal counsel will be involved in these pro-
ceedings. That is a good employment of
their resources and talents.

Altogether, Mr. President, I believe the
Senate has acted wisely and well in a
difficult and sensitive political situation.
and I offer my congratulations to the
majority leader for his efforts in this re-
spect.
The PRESIDING OFFICER. Is there

objection? The Chair hears none, and it
Is so ordered.
Mr. ROBERT C. BYRD. Mr. President,

I thank the distinguished minority lead-
er for his cooperation in arriving at the
unanimous-consent agreement.
I thank all the other Senators whose

names I have mentioned previously and.
of course, I thank those whose advice
and concurrence were sought, but whose
names I have not mentioned, for their
cooperation.
I also express my appreciation to the

distinguished minority leader for the
statement he has just made. I wish to
say, on my own behalf, Mr. President,
that this is a matter that is not going to
go away. It is a matter that, in my judg-
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will beetle*
of the Senate or be adjournment of
the Senate over until after the election.
Having said that, Mr. President, I

: again feel indebted to the minority leader
and the Members on his side of the aisle,

• to my own Members, especially Mr.
r Storm, who will be taking on this onerous

task, and to the others whose names
were mentioned.

• I think that about does it.
Mr. BAYH. Mr. President, I think the

Senate owes the distinguished majority
leader a debt of gratitude for the time
and effort- he expended in putting to-
gether the framework on which the spe-
cial subcommittee of the Judicial Com-
mittee will undertake this very impor-
tant task.
I express my deep appreciation to him

for the tremendous role he played in this.
I think we also owe to the minority

leader a debtor gratitude because he was
willing to display a significant willing-
ness of give and take that was necessary
to put this together in a harmonious
fashion.
This is a thankless task. It is an im-

portant task. It is one that I trust the
subcommittee will in fact exercise in a
manner in which the entire Senate can
take some degree of pride.
We want this committee to act expe-

ditiously, thoroughly, and fairly, and we
shall endeavor to do just that.
Again, I am indebted to the distin-

guished majority leader for the critical
catalytic role he played in putting this
together in a way that I think the hear-
ings that are conducted by this commit-
tee will as much as is humanly possible
search the truth and follow the tracks
of these activities wherever they may
lead and let the chips fall where they
may.
I am confident that the Senator from

South Carolina and I will be able to
structure a committee in such a way that
we will put on our quasi-judicial robes
and we will take off the partisan rem-
nants that occasionally adorn us every 2
years or 4 years and pursue truth. We
will avoid the temptation to resort to
witch hunting or playing petty expedi-
ent politick.
Let us see what the facts are and then

the Senate itself. the Government of this
country and more importantly, the peo-
ple of this country can decide for them-
selves what the proper course of action
should be.

_ -Mr. ROBERT C. BYRD. Mr. President,
I thank the distinguished Senator from
Indiana (Mr. BAYH) and again I say that
I have asked him to serve as chainian
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the linking 'Member.
The JudIciary Committee, who I presuM
now will be the vice chairman of thlIri
subcommittee, I just wish to say that 1A t
shall certainly be my intention to see
that this investigation is conducted in a
fair, impartial, and honest manner.
No investigation is worth anything un-

less it is conducted in such a manner. We
are not entering upon this investigation
as partisilna. We are not entering upon
this investigation as Democrats or Re-
publicans. We shall enter upon this In-
vestigation with one purpose in mind.and that is to seek the truth.
-We shall go after the facts, regardlessof here they lead to, regardless of whoIt effects. It may affect individuals. Itmay affect people in the Government. OrIt may affect other individuals in one wayor another.
But this investigation_from the stand-

point of the vice chairman will certainly
be conducted in a way that we hope will
meet the approval of the American
people and to do that it must be done ina fair, just, impartial, and honest
manner.
Mr. BAUCUS. Mr. President, I know itIs customary during these moments whenthe Senate is embarking upon an investi-gation to praise the participants Whowere part of putting the endeaver to-

gether. But I wish to say that I, as onewho somewhat participated, probably
more observed these deliberations in thelast 24 hours, was very impressed with
the fact that we are starting off with theright foot. The right tone is being set.
No one knows precisely where this

investigation is going to go. No one knows
precisely what evidence will be uncover-ed, and no one knows probably in anyway where this investigation will lead.
But I must say I am very impressed

and very proud that the participants,
particularly the minority leader and the
majority leader, started off on the rightfoot with the right tone in the spirit of
bipartisanship.
There were times when the negotiat-

ions aimost broke down. There were
times when emotions perhaps got a little
higher than they ordinarily are. But with
perserverance in the effort and more im-
portant, in my judgment, because the
majority leader and minority leader and
those who participated above all wanted
the investigation to proceed properly, we
overcame those differences as small as
they might be and in the end we reached
agreement as to how we might proceed.
Mr. President. I must say that I think

that speaks well not only for our institu-
tion. our body—and I commend the mi-
nority leader and majority leader very
highly—but it also speaks well for theof the subcommittee and I have done it
professional manner in which this in-with the utmost confidence in-his In-L p vestigation will be undertaken.

In-
tegrity and dedication to purpose.
Mr. THURMOND. Mr. President. I

wish to commend the able majority lead-
er and the able minority leader in reach-
ing agreement as to the membership to
be composed of this Subcommittee on In-
vestigation.

It was suggested that we have a select
committee of the Senate. I, like the dis-
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DOCUMENT 3

III

96TH CONGRESS S RES 5132D SESSION
• •

Authorizing supplemental expenditures by the Committee on the Judiciary for
inquiries and investigations.

IN THE SENATE OF THE UNITED STATES

AUGUST 27 (legislative day, JUNE 12), 1980

Mr. ROBERT C. BYRD (for Mr. BAYH) (for himself and Mr. THURMOND) submitted
the following resolution; which was considered and agreed to

RESOLUTION
Authorizing supplemental expenditures by the Committee on the

Judiciary for inquiries and investigations.

1 Resolved, That section 2 of the Senate Resolution 350,

2 Ninety-sixth Congress, agreed to March 5 (legislative day,

3 January 3), 1980, is amended by striking out the amounts

4 "$4,971,700" and "$177,500" and inserting in lieu thereof

5 "$5,168,700" and "$198,500", respectively.

0
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DOCUMENT 4

CONGRESSIONAL RECORD-SENATE

SENATE RESOLUTION 513—AUTHOR-
IZING SUPPLEMENTAL EXPENDI-
TURES BY THE COMMITTEE ON
THE JUDICIARY

Mr. ROBERT C. BYRD. Mr. President,
on behalf of Mr. BATH and Mr. Thus-
XOND, I send to the desk a resolution and
ask for its immediate consideration.

The ACTING PRESIDENT pro tern-
pore. The resolution will be stated by
title.

The legislative clerk read as follows:
• resolution (S. Res. 519) authorizing sup-
plemental expenditures by the Committee on
the Judiciary for Inquiries and investiga-
tion,.

The ACTING PRESIDENT pro tern-
pore. Is there objection to the present
consideration of the resolution?

There being no objection, the Senate
proceeded to consider the resolution.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent to have printed
In the RECORD a statement by Mr. BATH.

The ACTING PRESIDENT pro tern-
pore. Without objection, it is so ordered.

STATEMENT ST SENATOR BATT.

This resolution amends Senate Resolution
350 so as to increase total expenditures au-
thorized for the Committee on the Judiciary
by 8197,000 from $4.971,700 to $5188,700, of
which the amount may be expended for the
procurement of services of individual con-
sultants Is Increased by 01,000 from $177,-
500 to $198,500. The additional monies would
be applied to fund a new subcommittee es-
tablished under the Judiciary Committee as
approved by unanimous consent of the Sen-
ate on July 24, 1980. The subcommittee was
mandated to conduct an investigation of ac-
Writ!es relating to individuals representing
the Interests of foreign governments. The
subcommittee shall submit to the Senate,
not later than October 4, 1980, an interim
or final report.

TEMPO= Or INVESTIGATION

This investigation was Initiated by the
unanimous consent of the Senate on July 24,
1980. Its purpose is to determine whether in-
dividuals representing foreign governments
as their agents have attempted to influence
the actions of the United States government.
Moreover, the subcommittee Is to determine
if the current laws of the United States are
sufficient to meet any such challenges end
whether existing government agencies end
departments have responded appropriately
to any such attempts.

OEGANIEATION

By order of the Senate the newly formed
.1:committee was made up of seven Mem-
ben of the Judiciary Committee and two

NI( 7' ,,,,n 1.5 C', caclt
tee.
In order to complete Its task in the Most

efficient and economical mar.ner, the sub-
committee will use, to the extent possible,
existing staff resources of Its Members. The
ttembi re hate agreed to designate members
of their pe,onal or Committee staff to serve
as staff investigators assigned to the new
subcommittee. There are nonetheless both
salary and operational expensee which must
be provided for by an increase in the amount
the Committee on the Judiciary may expend
for Investigations The subcommittee hca re-
tained a Special Counsel. It has retained the
service of a former high ranking FBI official
as 'Director of Investigation, and must reim-
burse the General Accounting Office for ac-
countants and auditors who have been de-
tailed to the subcommittee.
The investigation also will entail signifi-

cant travel, deposition and witness expenses.
as well as the possibility of retention of addi-
tional temporary outside consultant.

This resolution will provide funds to aug-
ment existing resources to enable the sub-
committee to carry out its responsibilities.
The subcommittee intends that the staff as-
signed by Members to this investigation, and
consultant, will be a unified nonpartisan
staff.

The resolution was agreed to, as
follows:

Ei. R.. 513
Resolved, That section 2 of Senate Rem-

lotion 850. Ninety-sixth Congress, agreed to
March 5 (legislative day, January 3), 1980.
Is amended by striking out the amounts
"$4.971,700- and -$177,500" and inserting in
lieu thereof -15,188,700" and "4198,500",
respectively.

Mr. ROBERT C. BYRD. Mr. President,
I move to reconsider the vote by which
the resolution was agreed to.
Mr. STEVENS. I move to lay that

motion on the table.
The motion to lay on the table was

agreed to.

S 116S5



S 10066

1654

DOCUMENT 5

CONGRESSIONAL RECORD-SENATE July 29,

APPOINTMENT OF SENATOR FELL
TO THE SPECIAL ' JUDICIARY
SUBCOMMITTEE

Mr. ROBERT C. BYRD. Mr. President,
in accordance with the order of the Sen-
ate previously entered, under the author-
ity reposed in me by that order I hereby
announce the appointment of Mr. Ct.u-
LORNE PELL to serve on the ad hoc sub-

committee of the Judiciary Committee
which is to conduct an investigation of
the actions, if any, of individuals in the
representation of foreign powers.
I yield to the distinguished minority

leader.

APPOINTMENT OF SENATOR LUG.AR
TO THE SPECIAL JUDICIARY SUB-
COMMITTEE

Mr. BAKER. Mr. President, I am
pleased to inform my colleagues that the
distinguished Senator from Indiana
(Mr. Luc.) has consented to serve on
the special Judiciary Subcommittee
charged by the Senate last week to in-
vestigate the activities of agents of for-
eign governments in this country.
. Senator LUGAR'S willingness to assume
this onerous duty is greatly appreciated,
both by myself and by the vice chairman
of the committee, the. able Senator from
South Carolina (Mr. Turrasioxo). Fur-
ther, it is indicative of his leadership and '
his devotion to his responsibilities to the
Foreign Relations Committee, the Sen-
ate. and the Nation.
This appointment fills the Republican

membership on the special committee.
I thank the distinguished majority

leader for yielding to me at this time so
I could make this announcement.
I would urge the committee to begin

Ito deliberations forthwith.
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DOCUMENT 6

STATEMENT OF SENATOR BAYH
PROPOSED SCOPE OF THE INVESTIGATION

The Senate has directed the subcommittee to investigate the

activities of persons representing the interests of foreign

governments, but has left it to the subcommittee to define the

extent and scope of the investigation. Although its charter is

broad, the specific context for this investigation is Billy

Carter's activities with respect to Libya. The subcommittee has

agreed that the following shall constitute the scope of its

investigation.

This is a congressional investigation and its objectives

therefore relate to a legislative purpose. The subcommittee will

inquire into the adequacy and enforcement of present law, and the

performance of executive functions by members of the executive

branch. When the subcommittee calls on private individuals for

their testimony, it does so not to embarrass or harass them, but to

provide a factual context for the subcommittee's assessment of the

adequacy of public law and its enforcement.

The investigation should enable the subcommittee to respond

to the following questions. First, as applied to the facts of this

matter, does the Foreign Agents Registration Act fail to require

registration in circumstances in which the national interest

requires disclosure? On the other hand, does it include activities

for which the requirement of registration serves no useful

governmental interest? Second, are the enforcement procedures

under the Act sufficient and, in the Billy Carter case, was
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enforcement impeded by a lack of interagency 
cooperation? Third,

has justice in this case been administered in 
an efficient and

evenhanded manner? Fourth, did Billy Carter or others associated

with him engage on behalf of Libya in activiti
es subject to the

registration requirements of the Act? Did any of these activities

affect decisions of the United States government 
with respect to

Libya? Did Billy Carter's failure to register at an earl
ier date

adversely affect the interest of the United State
s? Fifth, did he

engage in any activities with respect to foreign 
nations of a kind

which may be appropriate subjects of future legisla
tion?

This week the subcommittee will hear from Henry ("Ran
dy")

Coleman, who assisted Billy Carter in these matters, 
Jack McGregor,

an oil consultant and friend of Mr. Carter, and Lew
is Nasife,

President of The Charter Crude Oil Company. Billy Carter will also

testify. The purpose of these hearings will be to determine

whether Billy Carter or others associated with him undertook or

promised to undertake activities as an agent of Libya (a
s that term

is defined in the Act), whether he or they received compen
sation

for such activities, and to what extent these persons had 
contact

with officials of the executive branch and received informati
on or

assistance from them.

The next step will be to hear, probably in closed session,

about the intelligence information which was provided to the

Department of Justice and the Assistant to the President for

National Security Affairs about Billy Carter's activities, and
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about any other efforts of Libya to influence the policy of the

United States. We will also hear views on whether classified

information with respect to Billy Carter was properly handled. The

principal purpose of this testimony will be to show the knowledge

which key officials had of Billy Carter's activities, and the

broader context in which they made decisions relating to him.

The subcommittee will then call witnesses from the

Department of Justice to assess the manner in which the Department

enforced the Registration Act in Billy Carter's case and whether

inaccurate interview information impeded the enforcement of the

Act. This review will evaluate the time required to dispose of the

case, examine the role of top law enforcement officers, determine

whether classified information was handled properly, and consider

whether Billy Carter's case was handled specially, either to his

benefit or his detriment. In addition, the subcommittee will

investigate any direct or indirect communications between the White

House and the Department of Justice with respect to the Billy

Carter case, and whether any officials in the White House sought to

affect the course or disposition of the Billy Carter case in the

Justice Department. During this phase of the investigation the

witnesses the subcommittee expects to hear from are Joel Lisker,

the attorney in charge of the Department of Justice Registration

Unit, Philip B. Heymann, the Assistant Attorney General in charge

of the Criminal Division, and the Attorney General.

Finally, the subcommittee will turn to an examination of

other executive departments and the White House. It will consider
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whether Billy Carter influenced or attempted to influence United

States policy and whether his delay in registering caused any harm.

As part of this review the subcommittee will hear testimony on the

proposed sales of trucks and planes to Libya, the roles which the

Departments of Commerce and State and the National Security Council

had in these matters, and whether Billy Carter sought to influence

their decisions. The subcommittee will also consider the

implications and effects, if any, of the use of Billy Carter as an

intermediary in the hostage crisis. During the White House phase

of the investigation the subcommittee will consider whether to call

for the testimony of the Assistant to the President for National

Security Affairs and the President.

The designation of the subcommittee dated July 25, 1980,

provides that the subcommittee "shall submit to the Senate no later

than October 4, 1980, a final or interim report." The subcommittee

must therefore work within that time constraint. The investigation

and the report of the subcommittee to be delivered by October 4

will be as comprehensive and thorough as is possible in the time

available.
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DOCUMENT 7

(R....nrintee in Con7ressional Recorn—Fenate, Am7ust

RULES OF PROCEDURE OF THE
JUDICIARY SUBCOMMITTEE INVESTIGATING
ACTIVITIES RELATING TO INDIVIDUALS
REPRESENTING FOREIGN GOVERNMENTS

f70)

Rule 1. Convening of Meetings

1.1 The subcommittee may schedule a regular day and hour for the
subcommittee to meet.

1.2 The Chairman shall have authority, upon proper notice, to
call such additional meetings of the subcommittee as he may deem
necessary and may delegate such authority to any other member of
the subcommittee.

1.3 A special meeting of the subcommittee may be called at any
time upon the written request of six or more members of the
subcommittee filed with the clerk of the subcommittee.

1.4 In the case of any meeting of the subcommittee, other than a
regularly scheduled meeting, the clerk of the subcommittee shall
notify every member of the subcommittee of the time and place of
the meeting and shall give reasonable notice which, except in
extraordinary circumstances, shall be at least 24 hours in advance
of any meeting held in Washington, D.C., and at least 48 hours in
the case of any meeting held outside Washington, D.C.

1.5 If six or more members of the subcommittee have made a
request in writing to the Chairman to call a meeting of the
subcommittee, and the Chairman fails to call such a meeting within
seven calendar days thereafter, including the day on which the
written notice is submitted, such members may call a meeting by
filing a written notice with the clerk of the subcommittee who
shall promptly notify each member of the subcommittee in writing of
the date and time of the meeting.

Rule 2. Meeting Procedures

2.1 Meetings of the subcommittee shall be open to the public,
except when otherwise directed by the Chairman or majority vote of
the members present.

2.2 It shall be the duty of a staff officer designated by the
Chairman to keep or cause to be kept a record of all subcommittee
proceedings.

2.3 The Chairman of the subcommittee shall preside over all
meetings of the subcommittee. In the absence of the Chairman, the
Vice Chairman shall preside.

2.4 Except as otherwise provided in these Rules, decisions of
the subcommittee shall be by majority vote of the members present
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and voting. A quorum for the transaction of subcommittee business,

including the conduct of Executive sessions, shall consist of five

subcommittee members except that, for the purpose of hearing

witnesses, taking sworn testimony, and receiving documentary or

physical evidence, a quorum shall consist of one Senator.

Rule 3. Broadcasting, Television, and Photography

Any Committee meeting which is open to the public may,subject to

Rule 5.8, be covered, in whole or in part, by television, radio,

still photography, or other media coverage, if the Chairman

authorizes such coverage. When coverage by any such media is

authorized it must be conducted in an orderly and unobstrusive

manner, and the Chairman may for good cause terminate such media

coverage in whole or in part, or take such other action as the

circumstances may warrant.

Rule 4. Subpoenas

4.1 Subpoenas for attendance of witnesses or the production of

memoranda, documents, records, or any other material, and orders

for the inspection of locations and systems of records, shall be

authorized by the subcommittee or by the Chairman and Vice

Chairman. When authorized by the subcommittee, subpoenas may be

issued upon the signature of either the Chairman or the Vice

Chairman, or by a member designated by the subcommittee. When

authorized by the Chairman and Vice Chairman, subpoenas shall be

issued upon both their signatures and thereupon each member shall

be notified.

4.2 A subpoena duces tecum may be issued whose return shall

occur at a time and place other than that of a regularly scheduled

meeting. Upon the return of such a subpoena, any member, on two

hours' telephonic notice all other subcommittee members, may

convene a meeting for the sole purpose of elucidating further

information about the return on the subpoena and deciding any

objections to the subpoena.

Rule 5. Taking of Testimony at Hearings

5.1 Witnesses required to appear before the subcommittee shall

be given, absent extraordinary circumstances, at least forty-eight

hours' notice and all witnesses shall be furnished with a copy of

these rules.

5.2 All witnesses at public or executive hearings who testify to

matters of fact shall be sworn unless a majority of members of the

subcomittee provide otherwise.

5.3 Subcommittee interrogation shall be conducted by members of

the subcommittee and by such staff personnel as are authorized by

the presiding member.

5.4 Counsel retained by any witness and accompanying such

witness shall be permitted to be present during the testimony of
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such witness at any public or executive hearing, and to advise such
witness while he is testifying, of his legal rights; provided,
however, that in the case of any witness who is a government
officer or employee, or officer or employee of a corporation or
association, the presiding member may rule that selection of
counsel from the government or the corporation or association,
creates a conflict of interest, and that the witness shall be
represented by personal counsel not from the government or
corporation or association.

5.5 A witness who is unable to obtain counsel may inform the
subcommittee of such fact, and if, consistent with the notice given
under section 5.1 hereof the subcommittee is so informed at least
24 hours prior to the witness's appearance, the subcommittee shall
then endeavor to obtain voluntary counsel for the witness. Such
counsel shall be subject solely to the control of the witness and
not the subcommittee. Failure to obtain counsel will not excuse
the witness from appearing and testifying.

5.6 Counsel shall conduct themselves in an ethical and
professional manner. Failure to do so shall, upon a finding to
that effect by a majority of the members present, subject such
counsel to disciplinary action, which may include warning, censure,
or removal and if counsel is removed, the provisions of Rule 5.5
hereof for a witness who is unable to obtain counsel shall apply.

5.7 Any witness desiring to make an introductory statement in
executive or public hearings shall file a copy of such statement
with the Chairman or clerk of the subcommittee 48 hours in advance
of the hearings at which the statement is to be presented unless
the presiding member waiver this requirement. The subcommittee
shall determine whether such statement may be read or placed in the
record of the hearing.

5.8 A witness may request, on grounds of distraction,
harassment, personal safety, or physical discomfort, that during
his testimony, television, motion picture, and other cameras and
lights shall not be directed at him. Such requests shall be ruled
on by the subcommittee members present at the hearing.

5.9 An accurate stenographic record shall be kept of the
testimony of all witnesses in executive and public hearings. The
record of his own testimony whether in public or executive session
shall be made available for inspection by witness or his counsel
under committee supervision; a copy of any testimony given in
public session or that part of the testimony given by the witness
in executive session and subsequently quoted or made part of the
record in a public session shall be made available to any witness
at his expense if he so requests.

5.10 Any person who is the subject of an investigation in public
hearings may submit to the Chairman of the subcommittee questions
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in writing for the cross-examination of other witnesses called by
the subcommittee. With the consent of a majority of the members of
the subcommittee present and voting, these questions, or
paraphrased versions of them, shall be put to the witness by the
Chairman, by a member of the subcommittee, or by staff of the
subcommittee.

5.11 Any person whose name is mentioned or who is specifically
identified, and who believes that testimony or other evidence
presented at a public hearing, or comment made by a subcommittee
member or staff, tends to defame him or otherwise adversely affect
his reputation, may (a) request to appear personally before the
subcommittee to testify in his own behalf, or, in the alternative,
(b) file a sworn statement of facts relevant to the testimony or
other evidence or comment complained of. Such request and such
statement shall be submitted to the subcommittee for its
consideration and action.

If a person requests to appear personally before the subcommittee
pursuant to alternative (a) referred to herein, said request shall
be considered untimely if it is not received by the Chairman of the
subcommittee or its counsel in writing on or before fifteen days
subsequent to the day on which said person's name was mentioned or
otherwise specifically identified during a public hearing held
before the subcommittee, unless the Chairman and the Vice Chairman
waive this requirement.

If a person requests the filing of his sworn statement pursuant
to alternative (b) referred to herein, the subcommittee may
condition the filing of said sworn statement upon said person
agreeing to appear personally before the subcommittee and to
testify concerning the matters contained in his sworn statement, as
well as any other matters related to the subject of the
investigation before the subcommittee.

Rule 6. Depositions on Notice

6.1 Notices for the taking of depositions shall be authorized by
the Chairman and the Vice Chairman or by a staff officer designated
by them. Such notices shall specify a time and place for
examination, and may specify that the examination shall be in
private.

6.2 The subcommittee shall not initiate procedures leading to
criminal or civil enforcement proceedings in the event a witness
fails to appear at a deposition unless the deposition notice was
accompanied by a subcommittee subpoena.

6.3 Witnesses may be accompanied at a deposition by counsel to
advise them of their rights, subject to the provisions of Rules
5.4, 5.5, and 5.6 hereof.
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6.4 Witnesses shall be examined upon an oath administered by an
individual authorized by local law to administer oaths. Questions
shall be propounded orally by committee staff. Objections by the
witness as to the form of questions shall be noted for the record.
If a witness objects to a question and refuses to testify on the
basis of relevance or privilege, the committee staff may proceed
with the deposition, or may, at that time or at a subsequent time,
seek a ruling by telephone or otherwise on the objection from a
member of the subcommittee. If the member overrules the objection,
he may refer the matter to the subcommittee or he may order and
direct the witness to answer the question, but the subcommittee
shall not initiate procedures leading to civil or criminal
enforcement unless the witness refuses to testify after he has been
ordered and directed to answer by a member of the subcommittee.

6.5 The committee staff shall see that the testimony is either
transcribed or electronically recorded, or both. If a witness's
testimony is transcribed, he shall be furnished with a copy of it
for review. No later than five days thereafter, the staff shall
enter the changes, if any, requested by the witness, with a
statement of the witness's reasons for the changes, and the witness
shall sign the transcript. The individual administering the oath
shall then certify on the transcript that the witness was duly
sworn in his presence, the transcriber shall certify that the
transcript is a true record of the testimony, and the transcript
shall then be filed, together with any electronic recording, with
the clerk of the subcommittee.

Rule 7. Examinations on Commission

7.1 Commissions for the examination of witnesses shall be
authorized and issued by the Chairman. Such commissions shall name
a commissioner, who shall be authorized to appoint a time and place
for examination, and to determine whether the examination shall be
in public or in private.

7.2 The subcommittee shall not initiate procedures leading to
criminal or civil enforcement proceedings in the event a witness
fails to appear at an examination on commission unless the witness
has received a subcommittee subpoena. The commission may name the
witness or witnesses to be examined, or if the witnesses cannot be
determined at the time of issuance of the commission, it may
authorize the commissioner to name subsequently the witness or
witnesses to be examined. In the event that such a commission is
issued, with witnesses to be named subsequently, the commissioner
may be issued properly authorized subpoenas without witness's
names. The commissioner will subsequently insert the names upon
receiving telephonic authorization from the Chairman and Vice
Chairman or members designated by them to insert the names and
serve the subpoenas.
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7.3 Witnesses may be accompanied at an examination upon

commission by counsel to advise them of their rights, subject to

the provisions of Rules 5.4, 5.5, and 5.6 hereof.

7.4 Witnesses shall be examined upon an oath administered by an

individual authorized by local law to administer oaths. Questions

shall be propounded orally by the commissioner or by committee

staff. Objections by the witness as to the form of questions shall

be noted for the record. If a witness objects to a question and

refuses to testify, the provisions of Rule 6.4 hereof shall apply.

7.5 The commissioner shall see that the testimony is transcribed

or electronically recorded, or both, and then reviewed, subscribed,

certified, and filed, as provided by Rule 6.5 hereof.

Rule 8. Procedures for Handling of Classified or
Sensitive Materials

8.1 Subcommittee staff offices shall operate under strict

security precautions. The Chairman shall request the Staff Director

of the Senate Select Committee on Intelligence and the Senate

Sergeant at Arms to provide assistance necessary to insure strict

security.

8.2 Sensitive or classified documents and materials shall be

segregated in a secure storage area. They may be examined only at

secure reading facilities. Copying, duplicating, or removal from

the subcommittee staff offices of such documents and other

materials is prohibited except as is necessary for use in, or

preparation for, interviews or subcommittee meetings, including the

taking of testimony at hearings, examinations, and depositions.

8.3 The members of the subcommittee shall at all times have

access to all papers and other material received from any source,

subject to the security provisions of S. Res. 400. The Chairman

shall designate a staff officer responsible for the maintenance,

under appropriate security procedures, of a registry which will
number and identify all classified or sensitive papers and other

materials in the possession if the subcommittee, and such registry

shall be available to any member of the subcommittee.

8.4 Access to categories of classified information supplied to

the subcommittee shall be limited to members, and to staff members

with a need-to-know, designated by the Chairman and Vice Chairman.

8.5 No testimony taken including the names of witnesses
testifying, or material presented at an executive session, or
classified papers and other materials received by the staff or its

consultants while in the employ of the committee shall be made

public, in whole or in part or by way of summary, or disclosed to
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any person outside the committee unless authorized by a majority
vote of the entire subcommittee, or after the termination of the
subcommittee, in such manner as may be determined by the Senate.

Rule 9. Staff

9.1 For purposes of interrogation of witnesses and security of
information, under Rules 5, 6, 7, 8 and 9 officers and employees of
the Office of Senate Legal Counsel shall be deemed subcommittee
staff.

9.2 The staff of the subcommittee shall not discuss either the
substance or procedure of the work of the subcommittee with anyone
other than a member of the subcommittee or other subcommittee
personnel. Upon termination of employment by the subcommittee,
each member of the staff, or consultant, shall surrender all
classified and other material relating to the work of the sub-
committee which came into his possession while in the employ of the
subcommittee.

9.3 The employment of any member of the staff or consultant who
fails to conform to any of these Rules shall be immediately
terminated. In the event of a serious unjustified release of
information obstructing the progress of the investigation the
subcommittee may vote to refer the matter to the Department of
Justice.

Rule 10. Detailees and Consultants

10.1 The Chairman shall have the authority to utilize the
services, information, facilities, and personnel of the departments
and agencies of the government.

10.2 The Chairman shall have the authority to procure the
temporary or intermittent services of experts or consultants or
organizations thereof to make studies or assist or advise the
subcommittee with respect to any matter under investigation.
Government personnel detailed to the subcommittee, and consultants,
may be deemed subcommittee staff for purposes of Rules 5, 6, 7, 8
and 9 if the Chairman so designates in writing.

Rule 11. Changes in Rules

These Rules may be modified, amended, or repealed by the
subcommittee, provided that a notice in writing of the proposed
changes has been given to each member at least 48 hours prior to
the meeting at which action thereon is to be taken. The changes
shall become effective immediately upon publication of the changed
rules or rules in the Congressional Record.

70-132 0 - 81 - 14
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II. ACCESS TO, AND USE OF, INTERNAL REVENUE SERVICE
MATERIALS

One of the first issues facing the Subcommittee was

to determine what were Billy Carter's financial relations

with Libya. In order to develop quickly the financial

information needed for that examination, the Subcommittee

sought access to the records kept for Billy Carter, and for

his businesses and close associates, by the Internal Revenue

Service.

To secure access to those records, the Subcommittee

followed the three-step procedure mandated by the Tax

Reform Act of 1976. First, on August 1, 1980, the Senate

adopted S. Res. 496, Document 8, making the Subcommittee

"specially authorized to inspect [a] return or return

information by a resolution of the Senate" as required by

26 U.S.C. § 6103(f)(3). Second, on August 6, 1980, the

Subcommittee adopted a resolution, Document 9, resolving

that "this Subcommittee, sitting in closed executive

session, be furnished by the Secretary of the Treasury with

the tax-related materials described in S. Res. 496." This

resolution constituted the "action by ... a committee of

the Senate ... specially authorized to inspect any return

or return information by a resolution of the Senate" (emphasis

supplied) required by 26 U.S.C. § 6103(f)(3). Finally, on

August 6, the Chairman and Vice Chairman wrote a letter,
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Document 10, to the Secretary of the Treasury, requesting

that the Subcommittee be furnished the materials described

in S. Res. 496. This letter constituted the "written

request by the chairman" required by 26 U.S.C. § 6103(f)(3).

Prior to these actions, the Internal Revenue Service had

assembled and readied the tax materials, and so immediately

upon receipt of this letter, it provided the materials to

the Subcommittee.

The Subcommittee also used a supplementary means for

gaining access to the tax materials. On August 6, 7, and

14, the Chairman and Vice Chairman wrote the Secretary of

the Treasury three letters, respectively Documents 10, 11,

and 12, notifying him of the appointment of four tax

examiners authorized to examine records pursuant to 26

U.S.C. § 6103(f)(4).

Through these means, the Subcommittee received and

analyzed Billy Carter's tax materials, using them both for

the information they contained, and for the leads they

provided for the gathering of other financial information.

Also, the IRS provided to the Subcommittee's chief accountant,

Joseph Jacques, a set of valuable briefings by IRS personnel

familiar with the materials.

When the Subcommittee indicated an intention to make

limited use of the tax information in its open hearings,

Billy Carter, through counsel, objected in writing, Document 13,
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on the basis of 26 U.S.C. § 6103. The Subcommittee then

requested the Congressional Research Service (CRS) to

conduct a series of research projects on the complex legal

issues raised by that objection.

CRS's analysis of the issue of disclosure of tax

material focused on three aspects of the issue. One aspect

was the wording and legislative history of 26 U.S.C. § 6103(f),

discussed in an August 19, 1980 CRS memorandum by Howard M.

Zaritsky, Document 14; in light of the paucity of legislative

history, this aspect appeared largely inconclusive. A

second aspect was the general constitutional and statutory

law applicable to Congressional dissemination of information,

discussed in an August 20, 1980 CRS memorandum, Document

15, by Robert L. Tienken; this memorandum indicated that

limited dissemination of IRS records would not lead to

civil or criminal sanctions for the Members of the Subcommittee,

but did not resolve the question of whether, sanctions

aside, dissemination was legally proper. Finally, the

third aspect was the key statutory phrase that the tax

material was to be furnished to a committee "sitting in

closed executive session." The core issue of how material

received in "closed executive session" has traditionally

been treated by Congress was addressed in a full CRS

memorandum of August 27, 1980, by Thomas B. Ripy and Jay R.

Shampansky, Document 16, which described an extensive
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Congressional history of controlled release of materials

initially received or considered in closed executive

session.

In the end, the Subcommittee developed from Billy

Carter's bank records and other non-tax records all the

financial information it needed for its open hearings and

its report. Accordingly, the Subcommittee was able to

avoid making use of information derived from Billy Carter's

tax records, other than to verify the completeness and

accuracy of information obtained from non-tax sources.



1670

DOCUMENT 8

ifi

96TH CONGRESS c D 
R 9• 4962D SESSION

IN 

To authorize the inspection and receipt of tax records by a subcommittee of the
Committee on the Judiciary.

IN THE SENATE OF THE UNITED STATES

AUGUST 1 (legislative day, JUNE 12), 1980
Mr. THURMOND submitted the following resolution; which was considered,

amended, and agreed to

RESOLUTION
To authorize the inspection and receipt of tax records by a

subcommittee of the Committee on the Judiciary.

Whereas, by Order of July 24, 1980, the Senate established a
subcommittee of the Committee on the Judiciary to investi-
gate activities relating to individuals representing the inter-
ests of foreign governments;

Whereas, allegations have been made that financial assistance,
reimbursements, or payments were made to William E.
Carter DI, by or for Libyan sources, and that his pre-
existing financial condition may have been a reason for
seeking such assistance, reimbursements, or payments;

Whereas, in order to investigate these allegations it is necessary
for the subcommittee to inspect and receive tax returns,
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2

return information, and tax-related material, held by the

Secretary of the Treasury;

Whereas, information necessary for such investigation cannot

reasonably be obtained from any other source; and

Whereas, under sections 6103(f) and 6104(a)(2) of the Internal

Revenue Code of 1954, as amended, a committee of the

Senate has the right to inspect tax returns if such commit-

tee is specifically authorized to investigate tax returns by

resolution of the Senate: Now, therefore, be it

1 Resolved, That the subcommittee of the Committee on

2 the Judiciary established to investigate activities relating ,to

3 individuals representing the interests of foreign governments

4 be specifically authorized to inspect and receive for the tax

5 years 1975-1980 any tax return, return information, or other

6 tax-related material, held by the Secretary Of the Treasury,

7 related to William E. Carter III, (Billy Carter), including

8 any trusts, sole proprietorships, partnerships, corporations,

9 and other business entities, other than publicly held corpora-

10 tions, in which William E. Carter Ill, or Sybil Carter have a

11 beneficial interest, and any other tax return, return informa-

12 tion, or other tax-related material held by the Secretary of

13 the Treasury which the subcommittee determines may con-

14 tain information directly relating to its investigation.

0
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DOCUMENT 9

RES.
(Nora.—Fill In all blank lines except

those provided for the date, num-
ber. and reference of resolution.)

IN THE SUBCOMMITTEE TO INVESTIGATE ACTIVITIES OF

INDIVIDUALS REPRESENTING THE INTERESTS OF FOREIGN

GOVERNMENTS

Mr. Bayh ---------------

submitted the following resolution; which was adopted by  the Subcommittee

on August 6, 1980 

RESOLUTION
To authorize inspection, copying, and receipt of tax materials

Miaig/

Whereas, on July 24, 1980, the Senate established this

Subcommittee and directed it to report directly to the Senate by

October 4, 1980;

• Whereas, on August 1, 1980, the Senate adopted S. Res.

496, specifically authorizing this Subcommittee to inspect and

receive tax-related materials described therein from the

Secretary of the Treasury pursuant to 26 U.S.C. § 6103(f);

Whereas, 26 U.S.C. § 6103(f) provides that the Secretary

of the Treasury shall furnish such an authorized committee,

sitting in closed executive session, with the tax-related

materials described in the authorizing resolution, upon the

written request of the Chairman: Now, there be it

RESOLVED, That this Subcommittee, sitting in closed

executive session, be furnished by the Secretary of the Treasury

with the tax-related materials described in S. Res. 496.

(Insert title of resolution here)
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DOCUMENT 10

""Alfrtifeb Zia-fez -Senate
COMMITTEE ON THE JUDICIARY

WASHINGTON. D.C. 20510

August 6, 1980

The Honorable William Miller
The Secretary of the Treasury
Washington, D. C.

Dear Mr. Secretary:

On Friday, August 2, 1980, the Senate adopted S. Res. 496, a
copy of which was furnished to you on August 4, authorizing inspection
and receipt of tax-related materials described therein by the
Subcommittee of the Committee on the Judiciary to Investigate
Activities Relating to Individuals Representing the Interests of
Foreign Governments. Although constituted as a subcommittee of
Judiciary, the Senate, which established the Subcommittee, gives it
the responsibility of reporting directly to the full Senate. We
therefore make this request with the authority of a full committee.

On Wednesday, August 6, 1980, the Subcommittee resolved that
the Secretary of the Treasury, pursuant to 26 U.S.C. § 6103(f)(3),
shall furnish it, sitting in closed executive session, with the
tax-related materials described in S. Res. 496.

Pursuant to this action by the Subcommittee under 26 U.S.C.
S 6103(f)(3), I request that you furnish the Subcommittee with the
materials described in S. Res. 496.

In addition, under 26 U.S.C. § 6103(f)(4)(B), the Chairman
of an authorized committee may appoint in writing two examiners to
inspect and receive copies of tax-related materials, and the
Ranking Minority Member may also appoint two examiners. At this
time, I appoint Joseph Jacques and Ed Messenger as examiners. The
Vice Chairman, Senator Thurmond, will communicate any appointments
by a separate letter.

Sincerely,

Birch B .a?"'
Chairman
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DOCUMENT 11

511Crafeb -Zfafes Zenctfe
OFFICE OF EENATE LECIAL COUNSEL.

WAsintiOT20. D.C. 20310

August 7, 1980

The Hon. William Miller
The Secretary of the Treasury
Washington, D.C.

Dear Mr. Secretary:

Yesterday, on August 6, the Chairman of the
Subcommittee, Senator Birch Bayh, communicated to you the
Subcommittee's request for the tax materials described in
S. Res. 496. He appointed two examiners, Joseph Jacques
and Ed Messenger, both of whom are detailees from the
General Accounting Office without partisan identification.
To simplify matters, we are readjusting the appointment:
Joseph Jacques will be appointed by the Chairman, and Ed
Messenger by the Vice Chairman.

Sincerely,

Strom Thurmond
Vice Chairman

Birch Bayh
Chairman
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DOCUMENT 12

2Cniteb Zialez -.Senate

The Hon. William Miller
Secretary of the Treasury
Washington, D.C. 20510

Dear Mr. Secretary:

COMMITTEE ON THE JUDICIARY

WASHINGTON. D.C. 20810

August , 14 .1980

Consistent with our previous communications, and
pursuant to 26 U.S.C. S 6103(f)(4)(B), the Chairman
hereby appoints Charles Tiefer, Assistant Senate Legal
Counsel, as an examiner of the tax-related materials
described in S. Res. 496. The Vice Chairman hereby
appoints Joseph Barker, of the Subcommittee staff, as
an examiner of the tax-related materials described in
S. Res. 496. Messers. Tiefer and Barker will assist the
Subcommittee in analyzing these materials, and in
arranging the furnishing to the Subcommittee of copies
of the tax-related materials, as requested in the letter
of August 6, 1980.

Sincerely,

Strom Thurmond Bir ayh
Vice Chairman Chairman
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DOCUMENT 13

SHEA & GARDNER

1800 MASSACHUSETTS AVENUE, N.W.

WASHINGTON, D. C. 20036

tro2) .26-z000

CABLE ADDRESS: ''SANDO..

TELEX NO.: BO-23BD

August 21, 1980

Honorable Philip W. Tone
Special Counsel
Subcommittee of the Committee
on the Judiciary

United States Senate
Washington, D.C. 20510

Dear Judge Tone:

WENDY S. WHITE

wILLIAM R. GALEOTA

STEPHEN J. HADLEY

RAYMOND M. BERNSTEIN

PATRICK M. HANLON

NANCY C. SHEA

S. ELIZABETH GIBSON

NANCY BREGSTEIN

TIMOTHY K. SHUBA

JAMES R. BIRD

MICHAEL S. GIANNOTTO

WILLIAM N. ESKRIDGE. JR

As counsel for Mr. Billy Carter, we are submitting
herewith a Notice of Mr. Carter's assertion of rights to
confidentiality in regard to tax returns and tax return
information pursuant to Section 6103 of the Internal Revenue
Code of 1954.

We request that the enclosed Notice be made a part
of the Subcommittee's permanent records and that any member
of the Subcommittee staff who examines any copy of a tax
return or tax document pertaining to Mr. Carter be apprised
of the content of the Notice.

, •

Pollak Henry S. Ruth, Jr.

Enclosure
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IN THE UNITED STATES SENATE

BEFORE THE
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY
TO INVESTIGATE ACTIVITIES RELATING TO INDIVIDUALS
REPRESENTING THE INTERESTS OF FOREIGN GOVERNMENTS

NOTICE BY WILLIAM A. (BILLY) CARTER
OF THE ASSERTION OF HIS RIGHT OF
CONFIDENTIALITY WITH RESPECT TO TAX
RETURNS AND RETURN INFORMATION

PLEASE TAKE NOTICE that William A. (Billy) Carter,

through his counsel, hereby asserts the rights of confidentiality

and nondisclosure conferred upon him by Section 6103 of the

Internal Revenue Code of 1954 in respect of all tax returns

and return information, as defined in Section 6103(b) of the

Code, pertaining to himself, his wife Sybil S. Carter, and all
trusts, partnerships, corporations and other entities in which

he or Sybil S. Carter have an interest, insofar as such returns

or return information are, have been, or will become available to

the United States Senate and the Subcommittee of the Committee

on the Judiciary established on July 24, 1980 to investigate

activities relating to individuals representing the interests of

foreign governments.

This notice applies (1) to returns and return informa-

tion obtained, or to be obtained, by the Subcommittee
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-2--

from the Internal Revenue Service pursuant to Senate

Resolution No. 496, dated August 1, 1980, (126 Cong. Record

S10510 (daily ed.)), (2) to returns and return information

obtained or to be obtained by the Subcommittee pursuant to

subpoenas duces tecum served or to be served on William A.

Carter, Donald Roland, or any other person in possession of

returns and return information pertaining to William A. Carter,

and (3) to returns and return information obtained by the Sub-

committee from any other source whatever.

No action on the part of William A. Carter in cooperating

in any way with the present investigation of the Subcommittee

established on July 24, 1980, shall be construed as, or is

meant to imply, a waiver by him of any right he has to con-

fidentiality and nondisclosure by reason of Section 6103 of the

Code, including such remedies as he may be entitled to against

any person under Section 7217 of the Code.

Respectfully su

August 21, 1980

&ASA,
Step en 'Pollak
Henry S. th, Jr.
Counsel for William A. (Billy) Carter

tted,
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DOCUMENT 14

Congressional Research Service
The Library of Congress

August 19, 1980

To: Office of Senate Legal Counsel
Attention: Charles Teifer, Assistant Counsel

From: American Law Division

Subject: Tax Return Confidentiality and the Meaning of "Closed Executive
Session" in Section 6103 of the Internal Revenue Code of 1954

This memorandum has been prepared purusant to your inquiry of August 15,

1980, requesting an examination of the legislative history of section 6103

of the Internal Revenue Code of 1954 (Code), to determine whether there is

any evidence of an intent to preclude Congressional committees which have

received tax returns and return information, from thereafter making such in-

formation public.

Section 6103 was substantially rewritten and revised as part of the Tax

Reform Act of 1976. Pub. L. 94-455 § 1202, 94th Cong., 2d Seas. (1976). Prior

to the 1976 Act, section 6103(d)(1)(A) authorized the supplying of tax returns

and tax return information to the tax-writing committees of the Congress, and

also to:

a select committee of the Senate or House specially authorized to
investigate returns by a resolution of the Senate or House, or a joint
committee so authorized by concurrent resolution.

The Tax Reform Act removed this reference, and provided that committees of the

Congress, aside from the tax-writing committees, could obtain tax returns and

return information pursuant to a written request of the chair of that

Committee, along with specific authorization under a resolution of the House
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or Senate (or a concurrent resolution in case of a joint committee), and the

committee must be "sitting in closed executive session." Code § 6103(f)(3).

Furthermore, section 6103 also states that nontax committees which ob-

tain tax returns or return information may submit that information to the

House or Senate, or to both, but if the data can be associated with a spe-

cific taxpayer, they must be furnished to the House or Senate "only when

sitting in closed executive session unless such taxpayer consents in writing

to such disclosure." Code § 6103(f)(4)(B).

The revision in section 6103 was added to the 1976 Act by the Senate

Finance Committee, in its report on H.R. 10612 (which became the 1976 Act).

The Committee stated that it sought to change the tax laws generally, to

answer controversy raised as to:

whether the present extent of actual and potential disclosure of return
and return information to other Federal and State agencies for nontax
purposes breaches a reasonable expectation of privacy on the part of
the American citizen with respect to such information.

S. Rep. No. 938, part I, 94th Cong., 2d Seas.
317 (1976).

When the Senate Finance Committee focused its attention specifically on dis-

closures of tax returns and return information to Congress, it also stated

that:

[w]hile the Congress, particularly the tax-writing committees, requires
access in certain instances to the data contained in return and return
information in order to carry out its legislative responsibilities, the
[Senate Finance] committee decided that the Congress could continue to
meet these responsibilities under more restrictive disclosure rules than
those provided under present law.

S. Rep. No. 938, part I, 94th Conga, 2d Sess.
319-20 (1976).

The Senate Finance Committee discussed the requirements for disclosure of tax
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returns and return information to committees other than the tax-writing com-

mittees, and it noted that:

The nontax committees, and designated and duly authorized subcom-
mittees, would be furnished returns and return information in closed ex-
ecutive session upon (1) a committee action approving the decision to
request such returns, (2) an authorizing resolution of the House or
Senate, as the case may be, and (3) the written request by the Chairman
of the committee on behalf of the committee (or on behalf of a subcom-
mittee of such committee) for disclosure of such returns or return in-
formation. The resolution of the appropriate body authorizing these
committees to obtain returns or return information would specify the
purpose for inspection and that inspection was to be made only if there
was no alternative source of information reasonably available to the
committee (or subcommittee). The committees (or subcommittees), through
the committee Chairman and ranking minority member, could designate no
more than 4 agents (2 majority and 2 minority) to inspect the returns
or return information requested.

The tax-writing committees could submit relevant tax information to
the Senate or House, as the case may be. The nontax-writing committees
could submit such information to the Senate or House sitting in closed
executive session.

S. Rep. No. 938, part I, 94th Cong., 2d Sees.
320 (1976).

As is apparent from the quoted material, no definition was provided of the

term "closed executive session." However, the Senate Finance Committee did

state also that the nontax committees could disclose tax returns and return

information to the House or Senate only if those bodies were also sitting in

closed executive session. A reasonable implication of these statements is

that the nontax committees were not to disclose tax returns or return infor-

mation, other than to the whole House or Senate, and then, only if those

bodies were also closed, in an effort to preserve the confidentiality .and

sanctity of the return data.

The Conference Committee on H.R. 10612 generally adopted the Senate Fi-

nance Committee's version of section 6103. The Conference Committee Report

70-132 0 - 81 - 15
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on the 1976 Act discusses no changes with respect to the disclosure of tax

returns or return information by the nontax committees of the Congress. S.

Rep. No. 1236, 94th Cong., 2d Sess. at 482-83 (1976).

Neither the floor debates (122 Congressional Record 23915, 23994-24000,

and 24012 (1976), nor a committee print published by the Staff of the Joint

Committee on Taxation, entitled "General Explanation of the Tax Reform Act

of 1976," adds to the Senate Finance Committee report on this point.

Howard M. Za
Legislative Or
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-
Congressional Research Service

The Library of Congress

August 20, 1980

TO : Senate Legal Counsel
Attn: Mr. Davidson, Counsel

FROM : American Law Division

SUBJECT : Use By Congressional Committee of Income Tax Records in Public
Session

If income tax records are secured from IRS by a congressional committee

other than a tax committee it is arguable that they may be made public where

the committee is engaged in carrying out its legislative or other constitu—

tional function; to be more exact, if the members of the committee and the

staff thereof are acting within the sphere of legitimate legislative activity.

There is however, a caveat to this statement. This assumes of course, that

the records have been obtained by the committee in accordance with the pro—

visions of 26 U.S.C. sec. 6103.

The caveat referred to is that the committee will be dealing with income

tax statements and the statute requires that they be examined in executive

session. In addition, 18 U.S.C. sec. 1905 makes it a crime to disclose con—

fidential information generally. Do these statutes constitute a waiver, by

Congress, of Speech or Debate immunity if tax returns are made part of the

public hearings?

Disclosure of information when it occurs within the sphere of legitimate

legislative activity" shall not be questioned in any other place than Congress,

Eastland v. United States Servicemen's Fund, 421 U.S. 491 (1975), Doe v.

McMillan, 412 U.S. 306 (1973), Powell v. McCormack, 395 U.S. 486 (1969).
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The Speech or Debate Clause was designed to assure a co-
equal branch of the government with freedom of speech, debate
and deliberation without intimidation or threats from the
Executive Branch. It thus protects members against prosecu-
tions that directly impinge upon or threaten the legislative
process. Gravel v. United States, 408 U.S. at 619.

In determining whether the particular activities other
than literal speech or debate fall within the legitimate
legislative sphere the Court will look to see whether the
activities took place in a session of the House by one of
its Members in relation to the business before it. Kilbourn 

v. Thompson, 103 U.S. at 204.

More specifically, (the Court) must determine whether
the activities are an integral part of the deliberations and
communicative processes by which Members participate in com-
mittee and House proceedings with respect to the consideration
and passage or rejection of proposed legislation or with re-
spect to other matters which the Constitution places within
the jurisdiction of either House. Eastland v. United States 
Servicemen's Fund, 421 U.S. at 503-504.

However, once it is determined that actions fall within the "sphere of

legitimate legislative activity," the immunity applies "since the prohibitions

of the Speech or Debate Clause are absolute." Id., at 501.

Moreover, the immunity "applies not only to a Member but also to his aides

insofar as the conduct of the latter would be a protected legislative act if

performed by the Member himself." Gravel v. United States, 408 U.S. 606 (1972)

at 618.

The immunity is applicable in both civil and criminal cases (see, Eastland,

!HEE.D.

Article I, sec. 5 cl. 3 of the Constitution authorizes Congress to publi-

cize its proceedings. This does not mean that damaging information about a

person may be distributed in a widespread fasion to the public particularly if

such materials are otherwise actionable under local law such as defamatory

matter or matter in violation of constitutional rights (see, Doe. v. McMillan,
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412, U.S. 306 (1973)). "To the extent that the committee report is printed

and internally distributed to members of Congress under the protection of the

Speech or Debate clause, the work of Congress is in no way inhibited. More-

over, the internal distribution is 'public' in the sense that materials

internally circulated unless sheltered by specific congressional order, are

available for inspection by the press and by the public. We only deal, in

the present case, with general public distribution beyond the halls of Con-

gress and the establishments of its fuctionaries, and beyond the apparent

needs of the 'due functioning of the legislative process' (citing, U.S. v.

Brewster, 408 U.S. at 516)" (supra, p. 317).

In other words, if tax material which is to be considered by a committee

in executive session under 26 U.S.0 sec. 6103 is made public pursuant to the

publication clause and is distributed in normal fasion, i.e., in accordance

with the law, that is, title 44 U.S.C. and Rules of the Senate and House

(printed hearings and reports in specified numbers and to specified outlets)

such act arguably should not place the members, staff and printer beyond the

realm of Speech or Debate protection or qualified privilege.

26 U.S.C. sec. 7213, as amended, which prohibits unauthorized disclosure

of tax information does not apply to Congress. It relates to executive offi-

cers and employees, state officers and employees, persons receiving tax

material in an unauthorized manner, and others.

18 U.S.C. sec. 1905 prohibits the disclosure of confidential information

even to Congress generally unless "authorized by law..." 2 U.S.C. sec. 190b,

190d, (secs. 134a or 136 of the Legislative Reorganization Act of 1946)

authorized standing committees to conduct investigations into matters under



1686

CRS-4

their jurisdiction and to require the production of such records as they deem

advisable. It is an oversight authorization. It does not necessarily protect

against publication of material so secured.

There thus does not seem to be any criminal statute explicitly or im-

plicitly prohibiting Congress from publicizing tax information unless the Sub-

committee in question is perhaps deemed a select committee and 2 U.S.C. 190b

would not be applicable. The inhibition is that the material be examined in

committee executive session and then if it is released and relates to an

identifiable person that it be furnished to the Senate meeting in executive

session.

There is no question that the committee (and the Senate) in considering

such information would be acting in the sphere of legislative activity. This

brings the activity within the scope of the Speech or Debate immunity.

Has Congress, however, waived such immunity by the passage of sec. 6103?

Congress may not waive Speech or Debate immunity except where it be "founded

upon a narrowly drawn statute passed by Congress in the exercise of its legisla-

tive power to regulate the conduct of its members" (U.S. v. Helstoski, 42 U.S.

477, 492 (1979) citing U.S. v. Johnson, 383 U.S. 169 (1966)). A member cannot

waive it except only after explicit and unequivocal renunciation of the pro-

tection (Helstoski, supra, p. 491). The courts have never determined that a

statute passed by Congress specifically waives Speech or Debate immunity of

the members. In this situation there is arguably no criminal statute but

there is a civil prohibitory statute. If the tax information were to be

revealed in contradiction of the statute a possible privacy action as in

Doe v. McMillan, supra, might arise because of damages resulting from the
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disclosure. If sec. 6103 is a specific waiver immunity statute (and at this

point such a determination would be guesswork) a civil action might be brought.

If, on the other hand, Speech or Debate is applicable, then perhaps it

might be prudent to limit distribution of printed hearings containing tax

material to the boundaries set forth in Doe, McMillan, supra.

If the information were to be released at the committee hearing, again it

might be prudent to hold such a hearing in executive session. Senate Rule

XXVI, 5 (b) (3) and (6) provides that executive sessions of Senate committees

should be closed when material will "represent a clearly unwarranted invasion

of privacy of an individual," and when it "may divulge matters required to

be kept confidential under other provisions of law or Government regulations."

Because the rules of the Senate are the rules of the committees (Rule XXVI, 2)

a commitee by resolution may take the injunction of secrecy off of executive

material communicated to it (Rule XXIX, 6). The Senate may do likewise, Rule

XXIX, 2.

The rulemaking power of the Senate under Art. 1, sec. 5, cl. 2, makes

statutory provisions subject to it open to change under such power (Congress

may not by law interfere with constitutional right of a future House to

make its own rules, Hinds', Precedents of the House of Represenatatives, Vol.

1, sec. 82, Vol. IV, sec. 3298). It is therefore arguable that under Senate

rules, the tax material may be released by the commitee to the Senate and

the latter may consider it in open session.

And, while the courts will not ordinarily look behind the rules of Congress,

if the operation of a rule affects a constitutional right of a third party

(here the constitutional right of privacy of the taxpayer) the courts possess

jurisdiction over the matter (see, United States v. Smith, 286 U.S. 6 (1932)).
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Consequently, assuming that sec. 6103 is not a specific waiver by Congress

of Speech or Debate immunity (standards that would so hold it to be have not

been enunciated by the courts), it is suggested that release may be made by the

committee but that the information be kept for the use of the Senate as set

out in Doe v. McMillan, supra, and that no release be made voluntarily to the

press, public, or media.

In the short time provided for completing this request, no instances of

release of tax information by a committee were found. The Senate Select

Committee on Ethics, in its investigation of Senator Talmadge, of Georgia,

did examine tax returns from 1973 to date but found nothing relevant and thus

made no decision as to publication.

I

Robert L. Tienken
Senior Specialist In
American Public Law
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CongressiOnal Research Service
The Library of Congress

Nns,-

Washington. D.C. 20540

August 27, 1980

TO : Senate Legal Counsel
Attn: Charles Tiefer

FROM : American Law Division

SUBJECT : Past Practice of Congress on Release of Materials in Executive
Session

The term "executive session" has acquired two meanings in common parlance.

First, under Senate Rules executive business (nominations and treaties) must be

considered in executive session. Rules XXIX-XXXI. A separate journal is re-

quired for executive proceedings. Rule IV. Because it was the general practice

of the Senate to consider executive business in closed session

unttl 1929, the term is often applied to closed or secret sessions. The

memorandum which follows summarizes our research into the history of executive

sessions of the Senate and House, tracing the changes from a closed to open

executive session in the former; the precedents of the House and Senate with

regard to publication of information received in closed session; rules of the

House and Senate and their committees with regard to publication of informa-

tion received in closed session.

Senate Precedents 

From the First Congress through the 1st Session of the Third Congress,

both the legislative and executive sessions of the Senate were held behind

closed doors. In 1794 the Senate adopted a resolution opening the galleries

of the Senate when that body was in legislative (not executive) session
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1/

beginning with the next session of the Congress. The practice of conducting

the executive business of the Senate behind closed doors was continued until

1929 when a resolution was adopted amending Senate Rule XXXVIII to provide that all sess-

ions of the Senate be open, including "executive sessions", unless the Senate

decided by majority vote in a particular case to close the doors. The amend-

ment also provided that the injunction of secrecy as to all or any part of closed

executive session could be removed by a motion adopted by majority vote of the

Senate, as was the case when closed executive sessions were the norm, and any

Senator could make public his vote (only his vote) in closed executive
2/

session.

In 1800 the Senate, in response to a request from President Adams that his

instructions to envoys negotiating with the French be treated in strictest con-

fidence, adopted a resolution specifically requiring treaties and confidential

communications be kept secret until the Senate by resolution remove that in-
3/

junction of secrecy.

Resolved, That all confidential communications made by the President of the

United Steen to the Senate shall be, by the members thereof, kept inviolably

secret, and that all treaties which may hereafter be laid before the Senate shall

also be kept secret, until the Senate shall, by their resolution, take off the In-

junction of secrecy, (Executive .7cmrcml, vol. 1, p. 3614

1/ H. Gilfry, Precedents in the United States Senate, S. Doc. 129, 61st

Cong.': let Sees., at 356-7. For a general discussion of closed sessions for

the consideration of treaties and nominations and the development of the "open"

executive session see G. Haynes. The Senate of the United States at 665-8

and J. Harris, The Advice and Consent of the Senate, at 249-55. (Excerpts

attached). In 1925, prior to the rules change, the nomination of Harlan F.

Stone was considered in open executive session pursuant to a Senate order.

66 Cong. Rec. 3032.

2/ 71 Cong. Rec. 3055.

3/ Gilfry, supra_, n. 1 at 358.
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In 1830 a Senate select committee appointed to consider confidentiality

rules said of the application of this rule:

A true construction of this rule, and the only safe practice
under it, would seem to be, to consider everything connected with

a treaty as confidential. The fact of its being submitted to the

Senate, its terms, and provisions, and all proceedings of the 
Senate in relation to it, must be kept secret until the injunction

of secrecy shall be removed. 4/

In 1885 the Committee on Rules submitted a report on the application of the

rule of confidentiality as to treaties, which was adopted by the Senate which

removed the injunction as to secrecy and ordered the report printed in the

5/
Record. The Committee on Rules, to which was referred a question of order

raised by the Senator from Maine [Mr. Frye] as to the operation of
clause 3, Rule 36, reported that it extends the injunction of secrecy to
each step in the consideration of treaties, including the fact of ratifi-
cation, and that no modification of this clause of the rules ought to be
made; that the secrecy as to the Nei of ratification of a treaty may be.
of the utmost importance and ought not to be removed except by order
of the Senate or until it has•been made public by proclamation by the
President.

The removal of the injunction of secrecy as to all or any part of its pro—

ceedings on treaties, prior to the 1929 change in the rules, was by order of the

Senate, adopted in executive session. Illustrative of the removal of the in—

junction of secrecy as to treaty proceedings by order of the Senate on a step

by step basis are the following orders for removal of the injunction of secrecy

with regard to arbitration treaties between the United States and France and

the United States and Great Britain. (Citations are to the Journal of the

Executive Proceedings of the Senate, Vol. XLIII, 62 Cong., 1st. Seas., 1911.)

4/ G. Furber, Precedents Relating to the Privileges of the Senate, S.

Mis. Doc. 68, 52nd Cong., 2nd Seas. at 14-15.

5/ Journal of the Executive proceedings of the Senate, Vol XXV at 21, pro—

ceedings of Mar. 21, 1885.
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August 5, 1911 (p. 206)

On motion by Mr. Cullom,
Ordered, That the injunction of secrecy be removed from the fol-

lowing treaties:
An authenticated copy of a treaty signed by the plenipotentiaries

of the United States and France on August 3, 1911, extending the

scope and obligation of the policy of arbitration adopted in the pres-

ent arbitration treaty of February 10, 1908, between the two countries,

so as to exclude certain exceptions contained in that treaty and to

provide means for the peaceful solution of all questions of difference

which it shall be found impossible in future to settle by diplomacy

(Executive I, Sixty-second Congress, first session).
An authenticated copy of a treaty signed by the plenipotentiaries

of the United States and Great Britain on August 3, 1911, extending

the scope and obligation of the policy of arbitration adopted in the
present arbitration treaty of April 4, 1908, between the two countries,
so as to exclude certain exceptions contained in that treaty and to
provide means for the peaceful solution of all questions of difference
which it shall be found impossible in future to settle by diplomacy
(Executive H, Sixty-second Congress, first session).

August 15, 1911 (p. 216)

Mr. Lodge, from the Committee on Foreign Relations
, submitted a

report on the arbitration treaties with Great Britain 
and France

(Executive 14, and Executive I, Sixty-second Congress, 
first session).

On motion by Mr. Smith of Michigan,

Ordered, That the injunction of secrecy be removed from 
the said

report.
On motion by Mr. Cullom,

Ordered, That the minority members of the said commi
ttee be

given a week in which to prepare and submit the vie
ws of said

members.

August 21, 1911 (p. 237-8)

Mr. Bacon submitted an amendment which he proposed to offer to

the resolution of ratification of the arbitration treaties with Great

Britain and France intended to be offered by Mr. Root, and

Ordered, That the injunction of secrecy be removed therefrom, and

also from the resolution of Mr. Root.
Mr. Root submitted the v;ews of the minority of the committee on

Foreign Relations on the arbitration conventions with Great Britain

, and France and
Ordered:That the injunction of secrecy be removed therefrom.

(Note: This Executive Journal was ordered printed and the

injunction of secrecy removed pursuant to S. Res. 477

(72nd Cong.)).

While this particular treatment of a treaty was unusual in that it effectively

opened much of the Senate consideration of these treaties to public scrutiny

and it was apparently more common to remove an injunction of secrecy aft
er
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6/
ratification, the Senate's orders illustrate the application of the pre-

7/
1929 rule to all phases of treaty consideration including committee actions. —

In no instance where such information was authorized to be made public in the

pre-1929 precedents we examined did that authorization take any form other

than an order on the Senate. In two cases Members of the Senate were censured

for violating the injunction of secrecy. In 1811 Senator Pickering was cen-

sured for reading a confidential communication on the floor in open session,

and in 1844 Senator Tappan was censured for releasing a copy of a treaty. As

a result of the Tappan case the Senate added a provision making Members liable

to expulsion and officers liable to dismissal for disclosing matters directed
8/

by the Senate to be kept in confidence.

Rules of the Senate Expressly Providing a Method for Release 
of Confidential Information Taken in Executive Session

Rule XXIX

3. All confidential communication's made by the President of the
United States to the Senate shall be by the Senators and the
officers of the Senate kept secret; and all treaties which may be
laid before the Senate, and all remarks, votes, and proceedings
thereon shall also be kept secret, until the Senate shall, by their
resolution, take off the injunction of secrecy.

6/ These were the only two treaties so treated during that session, though
the Senate did order the injunction of secrecy from some other treaties after
ratification, see, e.g., pp. 118, 183, 190, 207, of the same Executive Journal,
Vol. XL III. —

7/ The Senate rule, was interpreted as applying to all phases of Senate
proceedings, including committee proceedings, and required secrecy. Logically
the Senate had to order removal of the injunction insofar as it applied to
committee activity. The Senate, having imposed the injunction, could remove
it, but a committee could not remove a requirement imposed by the Senate.

8/ Senate Election, Expulsion and Censure Cases, S. Doc. 92-7, 92nd Cong.,
lot Sess., cases 10 and 20.
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This provision was adopted prior to the 1929 rule change which made proceedings

on treaties open unless closed by a vote of the Senate and must be read in light

of that provision.

Rule XXXI

2. All business in the Senate shall be traneacted in open session,
unless the Senate as provided in rule XXI by a majority vote shall
determine that a particular nomination, treaty, or other matter
shall be considered in closed executive session, in which case all
subsequent proceedings with respect to said nomination, treaty, or
other matter shall be kept secret: Provided, That the injunction of
secrecy as to the whole or any part of proceedings in closed execu-
tive session may be removed on motion adopted by a majority vote
of the Senate m closed executive session: Provi&q further, That
any Senator may make public his vote in closed executive session.

Rule XXVI on Committee Procedure makes express provision for closed hearings

(4(b)) but contains no express provision for removing the injunction of secrecy

or making public confidential information received in closed session.

While closed Senate sessions are no longer the norm, the procedure for re-

moving an injunction of secrecy when the Senate closes its doors is still by

order of the Senate under Rule XXXI.

Rules of Senate Standing Committees Expressly Providing 
a Method for Making Public Confidential Information 

Taken in Executive Session

The survey which follows was based on the rules of Senate Standing Com-

mittees as printed in the daily edition of the Congressional Record in 1979 and

1980. While under the Rules of the Senate (Rule XXVI, 2 (S. Doc. 96-46)) such

rules are to be printed in the Record by March 1 of each year, the rule was

suspended for committees who made no changes in their rules on February 6, 1980

(Cong. Rec., daily ed., S.1164). Where the index to the Record indicated rules

had been printed by March 1, 1980, those rules were utilized. In all other

cases the version appearing in the 1979 daily edition of the Record was used:

All references to the Record are to the daily edition.

(
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Agriculture, Nutrition, and Forestry 

No express provision. (Cong. Rec. for
Feb. 26, 1979, S1825).

Appropriations 

No express provision. (Cong. Rec. for
Mar. 5,1979, S2098).

Armed Services

Rule 9(f)
(f) Confidential testimony taken or con-

fidential material presented in a closed hear-
hut of the committee or subcommittee or any
report of the proceedings of such hearing
shall not be made public in whole or In
part or by way of summary unless authorised
by a majority vote of the committee or sub-
oommittee.

(Cong. Rec. for Mar. 5, 1979, S2098).

Banking, Housing and Urban Affairs 

Rule 2(c)

(c) Confidential lesfimony.—No confiden-
tial testimony taken or confidential material
presented at an executive session of the Com-
mittee or any report of the proceedings of
such executive session shall be made public
either in whole or in part by way of summary,
unless specifically authorized by the Chair-
man of the Committee and the ranking
minority member of the Committee or by
a malority vote of the Committee.

Rule 3(e)

( e) Confidential testimony.—No confiden—
tial testimony taken or confidential material
presented at an executive session of the Sub-
committee or any report of the proceedings
of such executive SORS1011 shall be made pub-
lic, either In whole or in part or by way of
summary, unless specifically authorised by
the Chairman of the Subcommittee and the
ranking minority member of the Subcbm-
mittee, or by a majority vote of the Sub-
committee.

(Cong. Rec. for Mar. 1, 1979, S1905-6).

Budget 

No express provisions. (Cong. Rec. for
Mar. 1, 1979, S2000).
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Commerce, Science, and Transportation 

No express provision. (Cong. Rec. for
Feb. 4, 1980, S905).

Energy and Natural Resources 

Rule 10

omentwarrux. therizosarr
Rule 10. No oonfldential testimony taken

by or confidential material presented to the
Committee or any Buboommittee, or any
report of the proceedings of • closed Oom-
mitt. or Subcommittee hearing or business
meeting. shall be made public, in whole or
In part or by way of summary, unifies
authorized by a majority of the Members
of the Committee at • business meeting
called for the purpose of tasking such
determination.

(Cong. Rec. for Jan. 23, 1980, S279-80).

Environment and Public Works 

No express provision. (Cong. Rec. for
Jan. 31, 1980, S758-9).

Finance 

No express provision. (Cong. Rec. for
Feb. 1, 1979, S1011-3).

Foreign Relations 

Rule 5(3)(d)

• td) Declassification of szecutive I:ran-
ee/iota and other executive records:
. • (I) Any executive transcript or classified
Committee report, or portico thereof, may
be deciamthed by the Committee lees than 13
pare after the date on which each tran-
script or record was made if—
(A) the Committee by mapeity vote im-

proves: and
(B) each member of the Committee who

participated in any meeting at which such
transcript ma made, approves of such de-
elweeftiostlon. mcept that the Committee
easy by majority vote decimally each tran-
script In the absence of such approval.
.42) Any such transcript. drained Com- •
mittee report, or portion thereof, shall be
declassified on a date 12 years thereafter
en/me the Committee by majority vote

12...PrOVIBIL

(Cong. Rec. for Mar. 1, 1979, S2003-5).
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Governmental Affairs

No express provision. (Cong. Rec. for
Mar. 1, 1980, S1994-6). The rules of
the Permanent Subcommittee on Investi-
gation do contain such a provision.
(Rule 15)

LI. AU testimony taken In emeutive seadon
&all be kept secret end win not be released
for public information Without the approval
at • majority at the suboonerdttee.

Judiciary 

No express provision. (Cong. Rec. for
Jan. 30, 1980, S685-6).

Labor and Human Resources

Rule 17(e)

te) No confidential testimony taken or
donlIdenttal material presented in an execu-
tive bearing. or UK report of the proceedings
if set% an elect:tire bearing, shall be made
public. either in whole or In part or by way
if summary. unless authorized by a majority
of the members of the Committee or sub-
eoramittee.

(Cong. Rec. for Feb. 4, 1980, S916-7).

Rules and Administration 

No express provision. (Cong. Rec. for
Mar. 1, 1979, S1987-8).

Veterans' Affairs 

No express provision. (Cong. Rec. for
Mar. 1, 1979, S1990-2000).

House Precedents and Rules 

The rules of the House of Representatives make provision for the House to

meet in secret session and for its committees to meet in executive session.

However, research reveals few precedents, especially of recent vintage, re-

lating to these rules. House Rule XXIX, relating to secret sessions of the

House states:

70-132 0 - 81 - 16
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Whenever confidential communications are received from the President

of the United States, or whenever the Speaker or any Member shall

inform the House that he has communications which he believes ought

to be kept secret for the present, the House shall be cleared of all

persons except the Members and officers thereof, and so continue

during the reading of such communications, the debates and proceed-

ings thereon, unless otherwise ordered by the House.

The rule was originally adopted in 1972, "although secret sessions had been

held by the House before that date." Constitution, Jefferson's Manual and Rules 

of the House of Representatives of the United States--Ninety-Sixth Congress, H.

Doc. No. 95-403, 95th Cong., 2d Sess. (1979) [hereinafter cited as House Manual],

§ 914. Secret sessions "continued to be held at times with considerable fre-

quency until 1830. In 1880, at the time of the general revision of the rules,

the House concluded to retain the rule, although it had been long in disuse...."

Id. [citations aamitted] In a letter written in 1910 to the Secretary of War,

speaker Cannon observed that use of a secret session "would be a procedure un-

precedented for nearly a century...." VI Cannon's Precedents of the House of 

Representatives [hereinafter Cannon's Precedents] § 434 (1936).

House Rule XI, cl. 2(g)(1) and (2), provide that committee meetings and

hearings shall be open to the public except when the committee or subcommittee

votes to close a particular meeting or hearing to the public. These provisions

relating to open committee meetings and hearings were first made part of the

House rules in 1973 by the adoption of H. Res. 259, 93d Cong. See House 

Manual, supra, § 708. Despite the relative recent adoption of such rules, this

apparently has been the practice for some time. According to Cannon's Procedure 

in the House of Representatives, H. Doc. No. 610, 87th Cong., 2d Sess. (1963)

at 89: "All hearings conducted by standing committees shall be open to the

public unless the committee by vote orders executive session....It is for the
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committee to determine, in its discretion, whether the proceeding of the

committee shall be open or executive...." [citations omitted] Today the rules

also specify that testimony or evidence shall be presented in executive session

if the committee determines that the testimony or evidence may tend to defame,

degrade, or incriminate any person. House Rule XI, cl. 2(k)(5).

Testimony received by a committee, apparently even if not taken in exec-

utive session, may be reported to the House with the recommendation that it be

sealed and kept under seal until further order of the House. See III Hinds'

Precedents of the House of Representatives [hereinafter, Hinds' Precedents]

§ 1782 (1907). A committee may act to remove the injunction of secrecy which

it has imposed on its own proceedings. IV Hinds' Precedents § 4559 (select

committee appointed in 1860, to which had been referred a portion of the Presi-

dent's message concerning the perilous condition of the country, at various

times removed the injunction of secrecy from its proceedings). According to

one precedent, the rules of the House do not permit the House itself to abro-

gate the secrecy of a committee's proceedings, although it was done in this

instance under suspension of the rules. See IV Hinds' Precedents § 4565.

The procedure for release of evidence and testimony taken in executive

session is now specified in House Rule XI, cl. 2(k)(7), which provides that "no

evidence or testimony taken in executive session may be released or used in

public sessions without the consent of the committee." The rule was adopted

in 1955. House Manual, supra, § 712. A few precedents relating to this rule

might be noted. In one instance it was held not in order on the floor of the

House to refer to or quote from minutes of a committee executive session, un-

less the committee has voted to make the proceedings public. Deschler's Pro-

cedure in the U.S. House of Representatives--95th Congress, Chap. 17, § 13.3.
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"Evidence or testimony taken in executive session, because of a committee

determination that it may tend to degrade, defame, or incriminate, does not,

in every case, remain forever under the restrictions imposed by the 'executive

session' label; a committee has the right to make such information public at

a later time and may, by vote of the committee, do so." Id., Chap. 17, § 13.6.

Chairman Rodino of the Judiciary Committee submitted to the House "a 'statement

of information' concerning the income tax returns of President Nixon examined

by that committee in executive session during its impeachment inquiry, in order

to comply with a Treasury Department regulation requiring submission of Inter-

nal Revenue Service files to the House prior to public release." Id., Chap. 17,

§ 13.9. The chairman emphasized that this procedure was being followed only to

comply with regulations of the Treasury Department, and was unnecessary in view

of the committee's responsibilities in regard to impeachment under both the

Constitution and the House resolution directing the Committee to conduct an

impeachment investigation. 120 Cong. Rec. 25306-7 (July 25, 1974). (The Presi-

dent's tax records in this instance were not obtained under the former § 6103(d)

of the Internal Revenue Code, relating to disclosure of such records to con-

gressional committees, but rather under the former §§ 6103(a) and 6106, which

provided that certain tax records were open to public inspection only upon order

of the President. The Judiciary Committee was authorized by Executive Order to

inspect all of Nixon's tax returns for the years 1969 through 1972, including

other information and data relating to such returns. Exec. Order No. 11,786,

39 Fed. Reg. 20473 (1974).)

A number of committees have included in their rules provisions identical

or similar to House Rule XI, cl. 2(k)(7), governing release of executive

session evidence or testimony. Even where a committee has not adopted such
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a provision, the House rules would be binding on the committee. House Rule XI,

cl. 1(a)(1), provides that the House rules "are the rules of.. .committees and

subcommittees so far as applicable...." Furthermore, many committees in their

rules include a general provision specifying that the rules of the House apply

to the committee. The committees in the 96th Congress which have adopted a
9/specific rule comparable to House Rule XI, cl. 2(k)(7), include: — Committee

on Armed Services (Rule XIV); Banking, Finance and Urban Affairs (Rule

VII(g)(7)); District of Columbia (Rule J(7)); Government Operations (see Rule

XV); House Administration (Rule 9(f)(7)); Public Works and Transportation (Rule

VII(g)(7)); Select Committee on Committees (Rule 8); Select Committee on Nar-

cotics Abuse and Control (Rule 4(b)); Select Committee on the Outer Continental

Shelf (Rule IV(a)); and the Joint Committee on Printing (Rules 9(d), 11).

'14"to?
Thomas B. Ripy
Legislative Attorney

A
Jay R. Shampansky
Legislative Attorney

9/ Citations are to the rules of the committees, which are collected in
Rules Adopted by the Commiteee of the House of Representatives - 96th Congress,
1979-1980, Print of the Committee on Rules (1979).
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III. SUBPENAS

The Subcommitteemade extensive use of subpoenas,

both to require the attendance of witnesses at hearings and

depositions, and to require the production of records. In

all the Subcommittee served a total of eighty-six

subpoenas.

One of the major techniques used by the Subcommittee

to facilitate use of subpoenas in its investigation was the

delegation of authority by commission. Because of the need

to speed the investigation, it was frequently necessary to

issue subpoenas without the delay inherent in delivering

subpoenas to the Chairman or the Vice Chairman to sign,

particularly during periods when they were in their home

states. Previously, Congressional committees had solved

this type of problem by having their chairmen sign blank

subpoenas and leave them for the committee staff to fill

in, but the legal authority for such a practice had never

been authoritatively established in court. Moreover, such

a practice, if uncontrolled, might be open to abuse, as

suggested by the case of Wheeldin v. Wheeler, 373 U.S. 647

(1963), where the plaintiff alleged that a subpoena was

signed in blank by committee chairman, and that the plaintiff's

name was put in on the subpoena by a committee investigator

without committee authorization.
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The legal instrument for dealing with this problem

was the commission, an order delegating authority to act on

the Subcommittee's behalf to a staff member under carefully

defined circumstances. Under a 1928 Senate resolution, S.

Res. 118, 70th Cong., 1st Ses., the Senate has long had a

procedure for issuing commissions, but the 1928 resolution

had certain features not considered desirable in this

investigation. Accordingly, on August 1, 1980, the Senate

adopted S. Res. 495, Document 17. Section one of the

resolution authorized the Subcommittee to issue commissions,

and section four of the resolution authorized the Subcommittee

to determine by Subcommittee rule the procedures for conducting

examinations, including examinations on commission. Under

Subcommittee Rule 7, the Chairman was empowered to authorize

and issue a commission which would name a commissioner

authorized to appoint a time and place for examinations,

including examinations of witnesses who could not be named

at the time of issuance of the commission. One such commission,

issued to Senate Legal Counsel Michael Davidson, is Document

18.
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Under Subcommittee Rule 7.2, "In the event that such

a commission is issued with witnesses to be named subsequently,

the commissioner may be issued properly authorized subpoenas

without witnesses' names." Sets of such subpoenas were

issued, properly authorized by the Chairman and Vice Chairman

but without witnesses' names: one example is Document 19.

To keep control of such blank subpoenas and avoid abuse,

they were numbered in the upper right corner; for example,

Document 19 was subpoena number 43.

When it was determined that a subpoena had to be

issued which the Chairman and Vice Chairman had not previously

authorized, and the subpoena could not be readily delivered

to the Chairman and Vice Chairman to sign, under Subcommittee

Rule 7.2 telephonic authorization to issue the subpoena was

given by the Chairman and Vice Chairman. The commissioner

then inserted the witness's name so authorized on one of

the presigned, numbered subpoenas, and the subpoena was

served. An example of such a subpoena is Document 20,

which was subpoena number 41. A log of all such subpoenas

issued under commission, Document 21, was maintained, enabling

Subcommittee members and staff to determine at any time



1705

what uses had been made of the numbered blank subpoenas.

This use of commissions was based on prior analysis by the

Office of Senate Legal Counsel, and the authority for it

was further developed in a CRS memorandum by Jay R. Shampansky

of August 12, 1980, Document 22. At no time did any witness

object to use of commissions, and it proved to be a major

step in speeding the investigation.

In the course of issuing subpoenas, the Subcommittee

dealt with several noteworthy legal issues. One such issue

was the applicability of a 1978 bank records privacy

statute to Senate subpoenas. Subpoenas duces tecum were

issued to a number of banks for Billy Carter's bank records.

Some of the banks, notably the National Bank of Georgia,

raised the issue of whether Senate subpoenas had to comply

with the requirements imposed on other government subpoenas

by the Right to Financial Privacy Act of 1978, 12 U.S.C.

§ 3401 et seq. A CRS memorandum by Raymond J. Celada of

September 17, 1980, Document 23, analyzed this issue,

finding that the contention that the 1978 act applied to

Senate subpoenas was "without substantial merit in light of

clear legislative history." Based on that memorandum, a

subpoena was issued to the National Bank of Georgia with an

accompanying letter, Document 24. The bank did not further

object to the subpoena and complied fully with its specifications.
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A second issue was the applicability of diplomatic

immunity to bank records. The Subcommittee needed to

determine what payments had been made by the Libyans to

Billy Carter. The two known payments of $200,000 and

$20,000 had both been drawn on one Libyan Embassy bank

account. A logical step was to subpoena the bank records

for that account, if they were not privileged by diplomatic

immunity. A CRS memorandum on the subject was prepared by

Raymond J. Celada on August 20, 1980, Document 25, supporting

Congress's right to obtain such records. Out of deference

to diplomatic concerns, the Subcommittee issued a subpoena

for bank records that was narrowly drawn only to require

production of checks showing payments over $5,000 to Billy

Carter. The bank did not contest this narrow subpoena, and

the return on the subpoena established that the two known

payments were the only large payments from this account to

Billy Carter.

Besides its financial investigations, the Subcommittee

conducted an extensive investigation of Billy Carter's

meetings and telephone conversations, and those of his

associates. Principal tools in this part of the investigation

were subpoenas to telephone companies for toll information

and subscriber information. One such subpoena is

Document 20. A typical sequence followed by the Subcommittee

in this area involved subpoenaing toll record information
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for one of the principals, such as Billy Carter, and identifying

phone numbers he called at particularly significant dates.

Subscriber information for such numbers would then be

obtained, either from directories or by subpoenas to

telephone companies. If the subscribers so identified were

of major interest to the Subcommittee, those subscribers'

toll records were subpoenaed, and so on. The Subcommittee's

interim report of October 4 made considerable use of the

information developed in this fashion, for even when the

testimony of participants in a telephone conversation did

not shed light on what was discussed, the fact of telephone

contact on critical dates often constituted valuable circumstantial

evidence about the chain of events.
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DOCUMENT 17

ifi

96TH CONGRESS S RES.495•2D SESSION

To authorize the taking of depositions by the staff of a subcommittee of the

Committee on the Judiciary.

IN THE SENATE OF THE UNITED STATES

AUGUST 1 (legislative day, JUNE 12), 1980

Mr. BAYH (for himself and Mr. THURMOND) submitted the following resolution;

which was considered and agreed to

RESOLUTION
To authorize the taking of depositions by the staff of a,

subcommittee of the Committee on the Judiciary.

Whereas, by Order of July 24, 1980, the Senate established a

subcommittee of the Committee of the Judiciary to investi-

gate activities relating to individuals representing the inter-

ests of foreign governments;

Whereas, for the expeditious conduct of the subcommittee inves-

tigation it is necessary that its staff members examine

witnesses under oath and gather evidence;

Whereas, under 5 U.S.C. §2903(c)(2), an oath authorized under

the laws of the United States may be administered by an

individual, authorized by local law to administer oaths in the
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2

State, District, or territory or possession of the United
States where the oath is administered: Now, therefore, be it

1 Resolved, That the subcommittee of the Committee on

2 the Judiciary to investigate activities relating to individuals

3 representing the interests of foreign governments be author-

4 ized to issue commissions and to notice depositions for staff

5 members to examine witnesses and to receive evidence under

6 oath administered by an individual authorized by local law to

7 administer oaths. Employees of the Office of Senate Legal

8 Counsel shall be deemed staff members for purposes of this

9 resolution.

10 SEC. 2. The subcommittee shall have authority to place

11 in the record of its public or executive sessions sworn testi-

12 mony and evidence obtained at examinations and depositions,

13 but testimony and evidence so obtained shall be deemed to

14 have been taken before the subcommittee once filed with the

15 clerk of the subcommittee, whether or not placed in the sub-

16 committee record.

17 SEC. 3. Subpoenas for staff examinations and deposi-

18 tions may be issued under the authority granted by Order of

19 July 24, 1980, or under any other relevant authority. This

20 resolution shall supplement without limiting in any way the

21 existing authority of Senate committees and subcommittees

22 to conduct examinations and depositions.

23 SEC. 4. The subcommittee may delegate to the Chair-

24 man and Vice Chairman, or to staff officers designated in
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3

1 writing by the Chairman and Vice Chairman, power to au-

2 thorize and issue deposition notices, and may determine by

3 subcommittee rule the procedures for conducting examina-

4 tions and depositions. Subcommittee rules of procedure shall

5 be effective immediately upon adoption by a majority of the

6 subcommittee and publication in the Congressional Record,

7 notwithstanding any other provision of law.

0
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DOCUMENT 18

liCnifeb Zialez -Senate
COMMITTEE ON THE JUDICIARY

WASHINGTON. MC, 10510

COMMISSION FOR EXAMINATION OF WITNESSES

To: Michael Davidson, Senate Legal Counsel:

You have been duly designated and you are hereby
authorized to cause certain witnesses, who cannot be determined
at this time, to be examined by you or by members of the staff
of the Subcommittee to Investigate Activities of Individuals
Representing the Interests of Foreign Governments. The
examinations will take place at times and places to be appointed
by you, and shall take place in public or in private as you
determine. The examinations will occur before a notary public,
or some other officer authorized by local law to administer oaths,
and they will be conducted pursuant to the Subcommittee's Rules
of Procedure. Either you, or staff members under your direction,
shall cause the testimony to be transcribed, and to be signed by
the witness, and shall annex the transcript to a copy of this
commission and make return hereof to the Clerk of the Subcommittee
with all convenient speed.

Pursuant to Subcommittee Rule 7.2, you shall receive
properly authorized subpoenas without witnesses' names. You
shall insert the names of witnesses, and specify materials that
the witnesses shall bring to the examinations, upon receiving
telephonic authorization from the Chairman and Vice Chairman.

Dated: „A.A.-k,

Chairman, Subcommi ee to
Investigate the Ac ivities of
Individuals Representing the
Interests of Foreign Governments

atpirt-
Vice Chairman
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DOCUMENT 19

43

UNITED STATES OF AMERICA
Cottgrems of the 7E1niteb 'tate

To

  erecting:

flurguant to lawful authority, You if RE HEREBY COMMANDED to
Activities Relating to

appear before the Committee on_Indiuldu.als. Repres enting the
Interests of Foreign Governments

of the Senate of the United States, on , 19 ,

at   o'clock m., at their committee room

 , then and there

to testify what you may know relative to the subject matters under con-

sideration by said committee.

*ergot fail not, as you will answer your default under the pains and pen-

alties in such cases made and provided.

To ...ALY1  S 

to serve and return.

Innen under my hand, by order of the committee, this

 day of   ,in the year of our

Lord one thousand nine hundred and eigt)tV.

•

Sub Activitjs Relating to
man„t, Committee onfl!Y icThals Reuqsgnting the

Interests of Foreign Gov'ts

Vice Chairman
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DOCUMENT 20

41

UNITED STATES OF AMERICA
Congrefscs of the linittb 'tate

To  President, Southern Bell Telephone Companyc/b-Mrs. S-usan Lewis
AT&T Suite 1000 
1721T-7Ufh-St reet, 1,17W.
Washington, D.C. 20036  erecting:

Pun:Want to lawful authority, YOU ARE HEREBY C0.111.41.4XDED to
Activities Relating to

appear before the .._ ..... 
CoTigetre:s°t1-

Individuals eu gl ns RepresentingG o v e r n m e ns  the

of the Senate of the United States, on _September _23 ,/913c1_,

at _11 Lai)  o'clock am., at their committee room 14.12_11iLks_en___
Senate Bldg., 1st & C St., NE, Washington 20510 , then and there

to testify what you may know relative to the subject matters under con-

sideration by said committee.

imciel_the_texxas. And 

Id  Iibe_unnee.e.asar_y_if....the_mat_e_Lial_s_axe_flellye_te_d_tg___Thwnz___Ii.

Mc 4112211_ s  in
advance of the scheduled return.

lbertot tail not, as you will answer your default under the pains and pen-

alties in such cases made and provided.

To

to serve and return.

eiben under my hand, by order of the committee, this

_18th day of September _, in the year of our

Lord one thousand nine hundred and __eighty._

Sub to Inve igatia
Chairman, Committee HATIldimAcigai§___RugggRati ng the

Interests of Foreign Gov'ts

Vice Chairman

70-132 0 - 81 - 17
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ATTACHMENT A

Pursuant to an official investigation being conducted
by the Subcommittee, it is requested that your company
furnish the toll call information for the period August 1,
1979 through July 1, 1980 for all telephone numbers subscribed
to by:

Charter Companies
P.O. Box 2017
Jacksonville, Florida 32231

and all toll call information for the period August 1, 1979
through October 31, 1979 for the following telephone number:

Americus, Georgia
912-924-6386

You are not to disclose the existence of this request
for a period of 90 days from the date of this request. Any
such disclosure could obstruct and impede the investigation
being conducted.



MICHAEL DAVIDSON

cc....asEL

ROBERT K. KELLEY

DEP{MY COUNALL

PAULA A. SwEEKEY
CHARLEs TIPPER

ASIDIATANY COUNSEL
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DOCUMENT 21

tnifeb Ztalez Zenate
OFFICI OF KNATE LEGAL COUNSEL

Wwsourearers. D.C. t0510

LOG OF NUMBERED SUBPOENAS

Plcom102..W.05

1 - Citizen's Telephone Company of Leslie Georgia
served on 8/11/80 (toll records).

2 - General Telephone Co. of the Southeast
served on 8/11/80 (toll records)

3 - Buena Vista Loan & Savings Bank
served 8/12/80 (records)

- Void (error on Henry Randolph Coleman)

5 - Henry Randolph Coleman
served 8/15/80 (hearings)

6 - William Carter, III
served 8/14/80 (hearings)

7 - Mario Leanza
served 8/12/80 (hearings held in abeyance)

8 - Jack McGregor
served 8/12/80 (hearings)

9 - Lewis Nasife
served 8/15/80 (hearings)

10 - Floyd Hudgins
served 8/19/80 (records)

11 - Ronald Sprague
served 8/21/80 (hearings)

12 - Ronald Sprague
served 8/21/80 (deposition)

13 - Bank of Manchester
served 8/19/80 (records)

14 - Jack Donnell (Charter Corp.)
not served

15 - Void (error on Raymond Mason)

16 - Raymond Mason (Charter Co.)
served 8/19/80 (records)
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Log of Numbered Subpoenas - Page 2

17 - First Federal Savings & Loan Co. of Columbus
served on 9/10/80 (records)

18 - Trust Company Bank of Georgia
served on 9/12/80 (records)

19 - Al Cahill
served on 9/12/80 (deposition)

20 - Not used - destroyed

21 - Indiana Bell Telephone Co.
served on 9/2/80 (records)

22 - South Central Bell Telephone Co.
served on 9/2/80 (records)

23 - New Jersey Bell Telephone Co.
served on 9/2/80 (records)

24 - South Central Bell Telephone Co.
served on 9/2/80 (records)

25 - Southern Bell Telephone Co.
served on 9/2/80 (records)

26 - South Central Bell Telephone Co.
served on 9/2/80 (records)

27 - New Jersey Bell Telephone Co.
served on 9/2/80 (records)

28 - C&P Telephone Co.
served on 9/2/80 (records)

29 - C&P Telephone Co.
served on 9/2/80 (records)

30 - New York Telephone Co.
served on 9/2/80 (records)

31 - New York Telephone Co.
served on 9/2/80 (records)

32 - Southern Bell Telephone Co.
served on 9/2/80 (records)

33 - Southern Bell Telephone Co.
served on 9/2/80 (records)

34 - C&P Telephone Co.
not served

35 - Void (error on Henry Randolph Coleman)

36 - Henry Randolph Coleman
served on 9/10/80 (deposition)
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Log of Numbered Subpoenas - Page 3

37 - UBAF Arab Bank of New York
served 9/15/80 (deposition and records)

38 - Bankers Trust Co. of New York
served 9/15/80 (deposition and records)

39 - Southern Bell Telephone Co.
served 9/15/80 (records)

40 - National Bank of Georgia
served 9/19/80 (records)

41 - Southern Bell Telephone Co.
served 9/19/80 (records)

42 - Jack McGregor
served 9/23/80 (records)

43-60 destroyed.
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DOCUMENT 22

Congressional Research Service

The Library of Congress

Distribution Limited
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AUTHORITY OF SUBCOMMITTEE TO SUBPOENA A WITNESS FOR A DEPOSITION TO

BE GIVEN BEFORE SUBCOMMITTEE STAFF

Jay R. Shampansky

Legislative Attorney

American Law Division
August 12, 1980
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Distribution Limited

AUTHORITY OF SUBCOMMITTEE TO SUBPOENA A WITNESS FOR A DEPOSITION TO
BE GIVEN BEFORE SUBCOMMITTEE STAFF

This report examines Rule 6 of the rules of the Senate subcommittee established

by order of the Senate on July 24, 1980, to investigate "activities relating to

individuals representing the interests of foreign governments...." 126 Cong. Rec.

S9779 (daily ed. July 24, 1980). Although the report will emphasize arguments that

can be made to support the authority of the subcommittee to subpoena a witness for

the staff depositions provided for in Rule 6, where appropriate, note will be made

of possible objections to such authority.

Section 1 of S. Res. 495, 95th Cong. (126 Cong. Rec. S10510 (daily ed. August

1, 1980)) authorizes the subcommittee to "issue commissions and to notice deposi—

tions for staff members to examine witnesses and to receive evidence under oath

administered by an individual authorized by local law to administer oaths." Sec—

tion 3 of S. Res. 495 permits "subpoenas for staff examinations and depositions

[to] be issued under the authority granted by Order of July 24, 1980." Finally,

section 4 authorizes the subcommittee to establish rules governing examinations

and depositions.

The key provisions of Rule 6 of the rules of the subcommittee are as follows:

6.2 The subcommittee shall not initiate procedures
leading to criminal or civil enforcement proceedings
in the event a witness fails to appear at a deposition
unless the deposition notice was accompanied by a sub—
committee subpoena.

6.4 Witnesses shall be examined upon an oath admini—
stered by an individual authorized by local law to
administer oaths. Questions shall be propounded orally
by committee staff. Objections by the witness as to
the form of questions shall be noted for the record.
If a witness objects to a question and refuses to tes—
tify, the committee staff may proceed with the deposi—
tion, or may, at that time or at a subsequent time,
seek a ruling by telephone or otherwise on the objec—
tion from a member of the subcommittee. If the mem—
ber overrules the objection, he may refer the matter
to the subcommittee or he may order and direct the
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witness to answer the question, but the subcommittee

shall not initiate procedures leading to civil or

criminal enforcement unless the witness refuses to

testify after he has been ordered and directed to

answer by a member of the subcommittee.

The authority of Congress to subpoena witnesses to provide testimony and

documentary information is implicit in Congress' constitutional authority under

Article I to legislate. The rationale for the congressional subpoena power

was set forth by the Supreme Court in McGrain v. Daugherty, 273 U.S. 135, 175

(1927):

A legislative body cannot legislate wisely or effec—
tively in the absence of information respecting the

conditions which the legislation is intended to af—
fect or change; and where the legislative body does

not itself posses the requisite information--which

not infrequently is true--recourse must be had to

others who do possess it. Experience has taught

that mere requests for such information often are

unavailing, and also that information which is

volunteered is not always accurate or complete; so

some means of compulsion are essential to obtain what

is needed. All this was true before and when the

Constitution was framed and adopted. In that period

the power of inquiry--with enforcing process--was re—

garded and employed as a necessary and appropriate

attribute of the power to legislate--indeed, was

treated as inhering in it. Thus there is ample war—

rant for thinking, as we do, that the constitutional

provisions which commit the legislative function to
the two houses are intended to include this attribute

to the end that the function may be effectively exer—
cised.

In Watkins v. United States, 354 U.S. 178, 187 (1957), Mr. Chief Justice Warren,

speaking for the Court, observed:

The power of the Congress to conduct investigations
is inherent in the legislative process. That power
is broad. It encompasses inquiries concerning the
administration of existing laws as well as proposed
or possibly needed statutes....It comprehends probes
into departments of the Federal Government to expose
corruption, inefficienty, or waste.
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And in tiarenblatt v. United States, 360 U.S. 109, 111 (1959), the Court declared

that "the scope of the power of inquiry...is as penetrating and far reaching as

the potential power to enact and appropriate under the Constitution."

The subpoena power today finds expression in the rules of the Senate and

its committees. Rule XXVI of the Standing Rules of the Senate (see S. Doc. No.

96-46, 96th Cong., 2d Sess. (1980)) authorizes "each standing committee, includ—

ing any subcommittee of any such committee,... to hold such hearings,.., to require

by subpoena or otherwise the attendance of such witnesses and the production of

such correspondence, books, papers, and documents, [and] to take such testimony

...as it deems advisable." Despite the fact that two Senators on the Foreign

Relations Committee are to sit on the panel, it has been designated by the

Senate as a subcommittee of the Judiciary Committee (see 126 Cong. Rec. S9779

(daily ed. July 24, 1980)), and therefore would appear to have the subpoena power

granted to subcommittees of standing committees by Senate Rule XXVI. The order

of the Senate establishing the subcommittee assumes that the subcommittee has

subpoena power, specifying that subcommittee subpoenas are to be issued by the

subcommittee upon the co—signature of the chairman and vice chairman, or the signa—

ture of either of them at the direction of the subcommittee. Id. Section 3 of S.

Res. 495 provides that "subpoenas for staff examinations and depositions may be

issued under the authority granted by Order of July 24, 1980 or under any other

relevant authority."

In the congressional sphere, authority generally flows from the House or

the Senate to the full committees and, in turn, to the subcommittees. See Gojack 

v. United States, 384 U.S. 702 (1966). The Senate, in Rule XXVI, has given the

subcommittee subpoena power, and in S. Res. 495 has permitted the subpoena power

to be used for depositions taken by subcommittee staff. Although the courts are
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cautious in reviewing delegations of the subpoena power (see Cudahy Packing Co.

v. Holland, 315 U.S. 357, 363 (1942) (holding invalid a delegation of authority

to exercise the subpoena power by the Administrator of the Wage and dour Division

of the Department of Labor); Shelton v. United States, 327 F.2d 601, 606 n.14

(D. C. Cir. 1963) (holding invalid a subpoena issued by the chairman of a Senate

subcommittee that had not been approved by the full subcommittee, the court

finding that under the applicable Senate resolution, the chairman on his own lacked

authority to authorize a subpoena)), in this case the delegation of subpoena power

to the subcommittee for the purpose of summoning witnesses to appear before staff

to give sworn depositions seems clear.

Under Rule 6, evidence and testimony is to be received at a deposition rather

than at a full committee hearing. Precedents can be found in both Houses of Con-

gress for the taking of depositions. As early as 1928, the Senate adopted a reso-

lution authorizing the President of the Senate, "on the request of any of the com-

mittees of the Senate, to issue commissions to take testimony within the United

States or elsewhere." S. Res. 118, 70th Cong., 1st Sess., 69 Cong. Rec. 1926

(January 24, 1928). In adopting this resolution, there was no discussion of the

authority of the Senate to provide for such a procedure. More recently, in 1978,

the Congress granted to the United States District Court for the District of

Columbia original jurisdiction over civil actions brought by the Senate to enforce

process issued by the Senate, including Senate subpoenas to respond to depositions.

28 U.S.C. § 1364(a), P.L. 95-521, § 705(f)(1), Oct. 26, 1978, 92 Stat. 1879.

There have been at least two instances in which House committee staff have been

specifically authorized to receive statements or depositions in the absence of

Members. The House Judiciary Committee, during its inquiry into the impeachment

of President Nixon, was authorized to require "by subpoena or otherwise--(A) the



1723

CRS-5

attendance and testimony of any person (including at a taking of a deposition

by counsel for the committee)...." H. Res. 803, 93d Cong. The resolution creat-

ing the House Select Committee on Assassinations, H. Res. 222, 95th Cong., autho-

rized the committee and its subcommittees to "take testimony on oath anywhere

within the United States or in any other country and to authorize designated coun-

sel for the select committee to obtain statements from any witness who is placed

under oath by an authority who is authorized to administer oaths in accordance

with the applicable laws of the United States or of any State...." Congress can

choose to receive information necessary to perform its legislative tasks by means

of a deposition rather than by means of a full scale hearing. The courts have up-

held another alternative to a congressional hearing, statutes requiring the filing

of information with administrative agencies, on the ground that they are an exer-

cise of the legislative power to obtain information. See Electric Bond & Share 

Company v. Securities and Exchange Commission, 303 U.S. 419 (1938) (upholding

a statute requiring public utility holding companies to register with the SEC);

United States v. Rappeport, 36 F. Supp. 915 (S.D.N.Y.), aff'd sub nom. United 

States v. Herling, 120 F.2d 236 (2d Cir. 1941).

It might be argued that the fact that the oath will be administered by per-

sons other than Senators (under subcommittee Rule 6.4, the oath will be "admini-

stered by an individual authorized by local law to administer oaths") and/or the

fact that questions will be posed by subcommittee staff rather than by the chairman

or some other member of the subcommittee vitiates congressional power to compel

the attendance of a witness at such a deposition. In regard to the administra-

tion of the oath, the general Federal perjury statute, 18 U.S.C. § 1621(1), re-

quires that the oath be taken "before a competent tribunal, officer, or person...."*

* A complete analysis of the requirements of the perjury statute is beyond
the scope of this paper.
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Under 5 U.S.C. i 2903(c), "an oath authorized or required under the laws of the

United States may be administered by--(1) the Vice President; or (2) an indivi-

dual authorized by local law to administer oaths in the State, District, or

territory or possession of the United States where the oath is administered."

In United States v. Morehead, 243 U.S. 607 (1917), the Court upheld the validity

of a regulation of the Land Department providing that soldiers' declaratory state-

ments, when filed by an agent, covering public lands under the Homestead Law,

may be executed before any officer having a seal and authorized to administer oaths

generally. The Court stated, 243 U.S. at 617:

Ever since the decision in United States v. Bailey,
9 Pet. 238, 255, it has been held that an oath ad-
ministered by a state magistrate, in pursuance of
a valid regulation of one of the departments of the
Federal ,;overnment, though without express authority
from Congress, subjects the affiant to the penalties
of the federal statute against false swearing. See
Caha v. United States, 152 U.S. 211, 218.

The general Federal perjury statute not only requires that the oath be taken

before a competent tribunal, officer, or person, but that it have been taken in

a "case in which a law of the United States authorizes an oath to be administered...."

Three different arguments can be fashioned to support the proposition that there

is a law of the United States which authorizes an oath to be administered in the

case of a deposition given before staff of the subcommittee. First, it might be

argued that 5 U.S.C. § 2903(c) authorizes the administration of the oath. Second,

it might be argued that 2 U.S.C. § 191 authorizes the oath to be administered.

Section 191 authorizes the President of the Senate, the Speaker of the House,

or any committee chairman to administer oaths "to witnesses in any case under

their examination." That section also permits any Member of either House to admi-

nister oaths "to witnesses in any matter depending in either House of Congress

of which he is a Member, or any committee thereof." An objection that might be
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raised to the use of either 5 U.S.C. § 2903(c) or 2 U.S.C. § 191 as the authori—

zation for the administration of the oath is that these statutes arguably act

only to constitute local notaries and Members of Congress as persons who are

"competent" within the meaning of 18 U.S.C. 5 1621 to administer oaths. Section

2903(c) and section 191 arguably do not establish particular types of proceedings

in which the administration of an oath is authorized. That argument can be re—

butted, especially as to 2 U.S.C. § 191, which would seem to provide the authoriza—

tion for the administration of the oath in a perjury prosecution based on false

statements made in the course of a committee hearing. A third possible authorization

for the administration of the oath in the deposition to be given to staff is S.

Res. 495. although 18 U.S.C. § 1621 requires that the oath be authorized by "a

law of the United States," and although simple resolutions such as S. Res. 495

do not have the force of law (see Riddick, Senate Procedure, S. Doc. No. 93-21

(1974) at 761; Deschler's Procedure in the U.S. House of Representatives, 95th

Cong., Chap. 24, § 1.3), S. Res. 495 was adopted as an exercise of the rule making

power vested in each House of Congress by Art. I, Sec. 5, Cl. 2, of the Constitution,

which is the "supreme Law of the Land." Art. VI, Sec. 2.

Objection might be made to the fact that questions will be posed by sub—

committee staff rather than by the chairman or other members of the subcommittee.

This factor may be significant in regard to whether a conviction under the sta—

tutory contempt procedure can be obtained if a witness fails to appear or, having

appeared, refuses to answer one or more questions. Section 192 of Title 2, U.S.

Code, provides for contempt proceedings against a person "summoned as a witness

by the authority of either House of Congress to give testimony or to produce papers

upon any matter under inquiry before either House, or any joint committee estab—

lished by a joint or concurrent resolution of the two Houses of Congress, or any
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committee of either douse of Congress...." A witness might contend that absent

one or more Senators, the entity seeking to question him is not a "committee,"

or that even if it is a "committee " it lacks a quorum necessary to do business.

There are two possible answers to this argument. The first is that the presence

of a quorum is not an essential element of the Government's case in a prosecution

under 2 U.S.C. § 192, although a person served with a subpoena can raise the

absence of a quorum as a defense to a prosecution, at least if he made the point

before the committee. United States v. Bryan, 339 J.S. 323 (1950). The second

answer is that Congress has the authority to determine what constitutes a com—

petent tribunal and a quorum. See Christoffel v. United States, 339 U.S. 84, 89

(1949) (invalidating a conviction for perjury on the ground that a quorum of the

committee was not present when the false statement was made); United States v.

Bailin, 144 U.S. 1 (1892) (House of Representatives can prescribe any method rea—

sonably certain to ascertain the presence of a quorum). In this instance, the

Senate has made a determination that questioning shall be by staff alone, unless

objection is raised to a question, in which event the objection shall be referred

to a Senator for a ruling. The "subcommittee shall not initiate procedures lead—

ing to civil or criminal enforcement unless the witness refuses to testify after

he has been ordered and directed to answer by a member of the subcommittee."

Subcommittee rule 6.4. The decision to have questioning at depositions conducted

by staff is one within the province of the Senate to make, United States v. Bailin,

supra, and given the demands on the time of Senators as well as the numerous

responsibilities borne by congressional aides today, is a reasonable decision.

See Gravel v. United States, 408 U.S. 606 (1972), in which the Supreme Court, in

recognizing the importance of congressional staff, rejected the argument that an

aide to Senator Gravel could not validly claim constitutional immunity based on
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the Speech or Debate Clause from a grand jury inquiry because the Clause expressly

confers a privilege only upon Senators and Representatives. The Court stated,

408 U.S., at 616-17:

Both courts [below] recognized what the Senate of
the United States urgently presses here: that it
is literally impossible, in view of the complexi-
ties of the modern legislative process, with Congress
almost constantly in session and matters of legis-
lative concern constantly proliferating, for Members
of Congress to perform their legislative tasks
without the help of aides and assistants; that the
day-to-day work of such aides is so critical to the
Members' performance that they must be treated as 
the latter's alter egos... [emphasis added]

If a witness were to question the authority of the subcommittee to compel his

attendance to give a deposition under oath before subcommittee staff, it seems

likely that to challenge that authority he would have to fail to appear, or to

appear and refuse to testify, and risk prosecution for contempt of Congress under

2 U.S.C. § 192. Courts generally will not quash a congressional subpoena. See

Eastland v. United States Servicemen's Fund, 421 U.S. 491 (1975). Given the

separation of powers doctrine and the Speech or Debate Clause, courts are reluc-

tant to invoke their "judicial power to challenge the wisdom of Congress' use of

its investigative authority." Id., 421 U.S. at 502, 510-11. If the witness raises

objections to the subcommittee's procedure, the Senate could choose to institute

enforcement proceedings pursuant to 28 U.S.C. § 1364.

Jay R. Shampansky
Legislative Attorney
American Law Division
August 12, 1980
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DOCUMENT 23

Congressional Research Service

The Library of Congress

September 17, 1980

TO : Office of Senate Legal Counsel
Attn: Mr. Charles Tiefer

FROM : American Law Division

SUBJECT : Applicability of Right to Financial Privacy
Act of 1978 to Legislative Investigations

Reference is made to your inquiry of September 15, 1980, requesting

information on the above matter. Specifically, you ask whether a bank may

invoke the Financial Privacy Act of 1978, 12 U.S.C.A. 3401 et seq. to deny a

congressional committee access to customer records in its possession.

The contention of the National Bank of Georgia that it is precluded

by section 1102 of the 1978 Act, 12 U.S.C.A. 3402, from granting access to

financial records as defined in section 1101 (2), 12 U.S.C.A. 3401 (2), to

the Subcommittee of the Senate Judiciary Committee investigating individuals

representing interests of foreign governments is without substantial merit.

Generally, speaking section 1102 of the Act, 12 U.S.C.A. 3402, provides

that the financial records of a customer may be disclosed by a financial

institution to a "Government authority" only if the financial records are

reasonably described and only if the disclosure is authorized by the

customer or if it is pursuant to an administrative subpoena or summons,

search warrant, judicial subpena or formal written request. Section

1103, 12 U.S.C.A. 3403, imposes a duty on financial institutions to

maintain confidentiality of customer records. It prohibits financial
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institutions, and their officers, employers and agents, from providing

access to customer records, or to information contained in them, to any

"Government authority" except as permitted by the Act. For a detailed

analysis of the Act, see Additional Views of Mr. La Falce, House Report

No. 95-1383 212, 217-230.

Section 1101 (3) of the Act, 12, U.S.C.A. 340 (3) defines "Government

authority" to mean any agency or department of the United States, or any

office, employee, or agent theror. Briefly, the Act generally denies access

to financial records of customers of financial institutions to agencies and

departments of the United States. An examination of the United States Code

does not immediately disclose any definition of these key terms to include

the legislative department of the Federal Government. The definitions of

departments and agencies are set out in 5 U.S.C.A. 101 and 105, respectively,

and these definitions are basic to other relevant provisions of the Federal

Code. See cross references following each of the mentioned sections.

Generally speaking, where Congress intends to include itself within

the scope of "agency of the Federal Government", it so specifically

provides. E.g. 31 U.S.C.A. 1201 (c); cf. 5 U.S.C.A. 551 (1)(A).

Similarly, Congress has been quite specific when on rare occasions it

has denied to itself access to certain information. For example, only

specified congressional committees can receive secret information regarding

international agreements. 1 U.S.C.A. 112 (b). Income tax return data is

similarly restricted 26 U.S.C.A. 6103 (0, 6104 (a)(2). Sensitive Defense

Department and Central Intelligence Agency data is also specifically

immune from congressional access or confined to specified congressional

committees. 10 U.S.C.A. 1582; 50 U.S.C.A. 403g; 22 U.S.C.A. 2422.

70-132 0 - 51 - 18
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More significant for present purposes is the fact that a draft bill

which would have clearly denied access to Congress of financial state
ments

of customers of financial institutions was before the Congress during
 its

consideration of the Right to Financial Privacy Act of 1978. The draft,

which embodied the combined views of the Departments of Justice and t
he

Treasury, defined the phrase "government authority" to mean "the Congress

of the United States." In all other respects, the definition of "Government

authority" followed word-for-word the definition found in section 1101 (3)

of the Act, 12 U.S.C.A. 3401 (3). Electronic Funds Transfer and Financial 

Privacy. Hearings before the Subcommittee on Financial Institutions of the

Committee on Banking, Housings and Urban Affairs, United States Senate, 95th

Cong., 2d Seas. (1978) at 397). See Bill Comparison - Financial Privacy Legis-

lation at 161 et seq. of the Hearing which indicates that the Justice-Treasury

draft proposal was the only measure to extend the Right to Financial Privacy

to legislative investigations. The implication from this being that omission

of the phrase "the Congress" would not bring the legislature within the scope

of the phrase "agency or department of the United States." This implication

is reinforced by them Deputy Attorney General Civiletti's testimony and formal

statement where he observed as follows:

We note that our posposal would extend these important

procedures and privacy rights to cover investigations

by the legislative as well as the executive branch. We

believe the principle involved is similar and sound and the

right of privacy is no less or greater depending upon the

nature of the department or branch of Government seeking one's

records. Hearings at 189. See also 194.

Obviously, the now Attorney General failed to persuade the Congress of

the merits of his department's proposal in this regard. To include Congress

within the meaning of the phrase "agency or department of the United States"
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not only goes contrary to its usual meaning but would effectively write into

the law a meaning that the Congress by necessary implication rejected.

The proposal that became the Right to Financial Privacy Act of 1978

is basically a House proposal. Accordingly most of the relevant legislative

history was made in that body. Both the House report on the measure (H. Report

95-1383) and debate in the House Chamber refer to disclosures of financial

statements of customers of financial institutions to executive branch departments

and agencies. This is understandable since this was the circle of "Government

authority" where the "problem" sought to be remedied by the legislation was

perceived to be. Briefly, the "problem" was almost exclusively viewed in

the context of administration of the laws and law enforcement.

The purpose of the 1978 Act was to reverse the effect of the Bank

Secrecy Act and the decision in United States v. Miller, 425 U.S. 435 (1976)

(a bank customer had no constitutionally protected right of privacy with

respect to information about him in a bank's files) and to reestablish

generally the confidential relationship between a financial institution and

its customers. As explained in the House report on the legislation:

H. Rept. No. 95-1153 at 34.

The title isifongressional response to the Supreme Court decision
in the United States v. Miller which held that a customer of a finan-
cial institution has no standing under the Constitution to contest Gov-
ernment iterpss to financial records. The Court did not acknowledge the
sensitive nature of these records, and instead decided that since therecords are the "property" of the financial institution, the customer
has no constitutionally recognizable privacy interest in them.

Nevertheless, while the Supreme Court found no constitutional rightof privacy in financial records, it is clear that Congress may provide
protection of individual rights beyond that afforded in the Constitu-
tion. This was made clear by the Supreme Court in the recently de-
cided case of Zurcher v. The Stanford Daily where the majority stated
that "Of course, the Fourth Amendment does not prevent or advise
against legislative or executive efforts to establish nonconstitutional
protections against possible abuses . . ."
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Although only the Miller case deals with privacy in the context of

financial records maintained by a bank, both the cases cited in the report

deal with law enforcement activities. Law enforcement is an executive function.

Buckley v. Valeo, 424 U.S. 1, 138 (1976). There appears to be nothing

in the legislative history of the Right to Financial Privacy Act that

suggests that legislative investigations were the source or in any way

contributed to infringements on privacy rights in this context.

As previously suggested, the report and debates on the measure refer

exclusively to the executive branch in this regard. The additional views of

Hon. Stewart McKinney, for example, state, in relevant part, that the

legislation "limits.., the ability of various departments or agencies

in the executive branch to transfer records..." H. Rept. 95-1383 at 246.

Similarly, the Minority Views on the legislation's provisions regarding

the Right to Financial Privacy has a heading titled Law Enforcement. Id. at

245.

It is not surprising, therefore that in its recent report on the first

6 months experience under the Act, the General Accounting Office did not

include Congress in its detailed recital of Federal agencies affected

by the Act. The report states as follows:

Federal agencies affected by the act can be grouped into
three categories: law enforcement, banking supervisory, and
other agencies. Law enforcement agencies frequently use
financial records to investigate white collar and organize(4
crime. Banking supervisory agencies (referred to as super-1---
visory agencies in this report), which regulate financial
institutions, have continuous contact with financial insti-
tutions and review customers' records. Other agencies is a
category which includes a variety of agencies usually mini-
mally affected by the act. Those agencies generally utilize
customer financial records in administering agency programs
such as loan guarantees or personnel security investiga-
tions.
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Federal Agencies' Initial Problems With The Rights To Financial Privacy

Act of 1978, May 29, 1980 at 5.

Raymond J. Celada
Senior Specialist, in
American Public Law
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DOCUMENT 24

'Ziertife tafez -Senate
COMMITTEE ON THE JUDICIARY

WASHINGTON. D.C. 20510

1413 Dirksen Senate Office Building
Washington, D.C. 20510
September 17, 1980

Mr. Roy P.M. Carlson
President, National Bank of Georgia
34 Peachtree Street, N.W.
Atlanta, Georgia, 30301

Dear Mr. Carlson:

As part of its investigation of Billy Carter's dealings
with the Libyan government, the Senate Subcommittee on
Activities Relating to Individuals Representing the Interests
of Foreign Governments must develop a complete picture of
Billy Carter's finances. This part of its investigation
requires the Subcommittee to obtain bank records pertaining
to Billy Carter. Enclosed you will find a subpoena requiring
you to produce those records of your bank which pertain to
Billy Carter. This subpoena supersedes the one with which
you were previously served.

Counsel for your bank has raised in this context the
issue of whether the Right to Financial Privacy Act of 1978
applies to the Subcommittee subpoenas. We do not advise
private parties on their rights, but we can furnish you with
information that we have compiled on this subject for such
use as your own counsel sees fit to make of it. That act
applies only to subpoenas by a "Government authority,"
defined as "any agency or department of the United States,
or any officer, employee, or agent thereof." 12 U.S.C.
3401(3). Traditionally, the terms "agency" and "department,"

unless otherwise indicated, have included only agencies of
the executive branch, not the Congress or the Judiciary.
See, e.g., 5 U.S.C. S 551(1)(A). On the rare occasions when
Congress has decided to limit its access to information, it
has done so in express terms. See, e.g., 26 U.S.C. S 6103(f)
(tax information).
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Mr. Roy P.M. Carlson
September 17, 1980
Page 2

We have examined the legislative history of the Right
to Financial Privacy Act of 1978 and have found no indication
that it intended to limit Congressional, as opposed to executive,
access to information. Indeed, there is a rather strong
indication of an opposing intention. The executive branch,
in a draft bill combining the views of the Departments of
Justice and the Treasury, proposed that "government authority"
mean "the Congress of the United States." See Electronic
Funds Transfer and Financial Privacy, Hearings Before the
Senate Subcommittee on Financial Institutions of the Committee
on Banking, Housing, and Urban Affairs, 95th Cong., 2d Sess.
397 (1978). Deputy Attorney General Benjamin R. Civiletti
testified that this "proposal would extend these important
procedures and privacy rights to cover investigations by the
legislative as well as the executive branch." Id. at 189;
see also id. at 194. In rejecting that proposal, Congress
decided not to view legislative investigations as posing the
same problem as investigations by the far larger and less
accountable executive branch.

Pursuant to the enclosed subpoena, we anticipate
production of your records pertaining to Billy Carter on
Monday, September 22, 1980. If you have an objection to
production, you must appear in person on Tuesday, September 23,
1980, to state it to the Subcommittee.

Your assistance in this matter is appreciated.

Cordially,

Cd1Lf-,-C„
Charles Tiefer
Assistant Senate Legal Counsel

CT/b1
Enclosure
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UNITED STATES OF AMERICA
Congrecks of the Eniteb 'tate

TO_Mr. Roy P. M. Carlson

President, National Bank of Georgia

34 Peachtree St., Atlanta, Ga.
 , erecting:

u it a n t to lawful authority, You .413 Cefii.NdEp toactivities 
tno 

Sub con.i,nrgeeerser-sidio.pg le.sigRepresenting ts theappear before the 

of the Senate of the United States, on _S.eptember. 2.3 , 19t0,

at    o'clock at their committee room ...

 , then and there

to testify what you may know relative to the subject matters under con-

sideration by said committee.

____and_to_bring_Rith_you th Patgrials described in Attachment A.

.....A._rmLaczaMi_aPIltIAlige will be unnecessary if the materials are

1iYtQC1iLleS Tiefer at the aforesaid committee room no

_Late.r_thAa..21...hg.11in  in advance of the scheduled return. 

abereof fait not, as you will answer your default under the pains and pen-

alties in such cases made and provided.
any Subcommittee staff member or U.S. Marshal.To  

to serve and return.

igibett under my hand, by order of the committee, this

—lati . day of ___septeraber_ . , in the year of our

Lord one thousand nine hundred and 
eighty.

— — —
Activitiesiating tosub

Chairman, COM7nittee onlfldiV1dual Representing the
Interests of Foreign ,Gov'ts

"" •
•v v • 

/Vice Chairman
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ATTACHMENT A

For purposes of the specifications in this subpoena
duces tecum, the word "materials" includes any and all
materials, files, records, documents, correspondence, and
memoranda, whether on paper, film, tape, or other medium,
in your possession, custody, or control, or available to you.

The materials to be supplied are:

1. Any and all materials relating in any way whatsoever
to William Carter, III (Billy Carter), Sybil Carter, or
Randy Coleman, or any business entities, including trusts,
sole proprietorships, partnerships, or corporations, other
than those which are publicly held, in which William Carter, III,
Sybil Carter, or Randy Coleman have at any time since
January 1, 1977 had any financial interest. The sole
exception to this is the Carter family peanut warehouse
business.

The foregoing includes, but is not limited to, materials
relating to checking accounts, other bank accounts of any
type, loans, mortgages, applications for any of the foregoing
and memoranda of discussions or communications. For checking
accounts: (1) only checks paid out in amounts over $1,000
need be provided; (2) with regard to deposits, all checks
of whatever amount which were deposited must be provided.

These materials are to be furnished in an organized
and labeled form.
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Congressional Research Service
The Library of Congress

Washington, D.C. 20540

August 20, 1980

TO : Senate Legal Counsel
Attention: Charles Tiefer

FROM : American Law Division

SUBJECT : Congress' Power to Subpoena Bank Records Including Bank Records
of a Diplomatic Agent %

The "Congressional power to investigate and acquire information by sub—

poena, is on a firm constitutional basis ...." United States v. American Tel.

& Tel. Co., 551 F.2d 384, 393 (D.C. Cir. 1976). The "power of inquiry — with

process to enforce it — is an essential and appropriate auxiliary to the

legislative function." McGrain v. Daugherty, 273 U.S. 135, 174-175 (1927).,

See Eastland v. United States Servicemen's Fund, 421 U.S. 491, 504-5506 (1975).

The power is not confined to the framing and passing of laws, but extends to

"inquiries concerning the administration of existing laws...[,] surveys of de—

fects in our social, economic or political system [, and] comprehensive probes

into departments of the Federal Government to expose corruption, inefficiency

or waste." Watkins v. United States, 354 U.S. 178, 187 (1957). "The scope of

the power of inquiry, in short, is as penetrating as the potential power to

enact and appropriate under the Constitution." Barenblatt v. United States,

360 U.S. 109, 111 (1959).

Since the subject of any inquiry is one "on which legislation could be

had", Congress "is not invested with a 'general' power to inquire into private

affairs." McGrain v. Daugherty, 273 U.S. at 173, quoted in Eastland v. United 

States Servicemen's Fund, 421 U.S. at 505 n.15. "'[N]o interest legitimately
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protected by the Fourth Amendment' is implicated by governmental investigative

activities unless there is an intrusion into a zone of privacy, into 'the se-

curity a man relies upon when he places himself or his property within a

constitutionally protected area.'" Hoffa v. United States, 385 U.S. 293, 301-

302 (1966) quoted in United States v. Miller, 425 U.S. 435, 440 (1976).

Bank records do not fall within "a zone of privacy" protected by the

Constitution. Checks, deposit slips, financial statements, and monthly state-

ments are not "private papers." United States v. Miller, 425 U.S. at 440.

"[T]hese are the business records of banks." Ibid. Accordingly, a depositor

"can assert neither ownership nor possession." Ibid.

There is no legitimate "expectation of privacy" in the contents of such

documents, whether originals or copies thereof. United States v. Miller, 425

U.S. at 442-443:

Even if we direct our attention to the original checks

and deposit slips, rather than to the microfilm copies actu-

ally viewed and obtained by means of the subpoena, we perceive

no legitimate "expectation of privacy" in their contents. The

checks are not confidential communications but negotiable in-

struments to be used in commercial transactions. All of the

documents, including financial statements and deposit slips,

contain only information voluntarily conveyed to the banks and

exposed to their employees in the ordinary course of business.

The lack of any legitimate expectation of privacy concerning

the information kept in bank records was assumed by Congress

in enacting the Bank Secrecy Act, the expressed purpose of

which is to require records to be maintained because they

"have a high degree of usefulness in criminal, tax, and reg-

ulatory investigations and proceedings." ...

•
The depositor takes the risk, in revealing his affairs

to another, that the information will be conveyed by that

person to the Government. ...This Court has held repeatedly

that the Fourth Amendment does not prohibit the obtaining of

information revealed to a third party and conveyed by him

to Government authorities, even if the information is re-

vealed on the assumption that it will be used only for a

limited purpose and the confidence placed in the third party

will not be betrayed. ...
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The subpoena of bank records as part of an inquiry into the sources of

funds used to carry on activities being investigated by a subcommittee of

Congress for a legitimate legislative purpose is entirely proper. Eastland 

v. United States Servicemen's Fund, 421 U.S. at 506.

The Department of State has stated "that while bank records maintained

by an embassy or its diplomatic agents would be immune from subpoena, those

records maintained by a bank for a variety of purposes are not entitled under

international law to immunity from jurisdiction of U.S. courts." It concluded

that "customary and conventional international law immunities relating to

archives and documents of a diplomatic agent do not extend to a commercial

bank's records maintained by the bank itself for its purposes." 1976 Digest 

of United States Practice in International Law  at 196.

,
./ L .

Raymond J. Cela a
Senior Specialiat In

American Public Law
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IV. DEPOSITIONS

A major legal innovation by the Subcommittee was its

extensive use of depositions. From the outset, it was

clear that the Subcommittee needed a mechanism to question

witnesses quickly and privately. All the witnesses could

not be questioned initially in public hearings: many

witnesses had information only of marginal importance, or

had allegations which should not be aired publicly prior to

checking. Moreover, the limited time available for public

hearings precluded the wasteful expenditure of questioning

time in pursuit of false leads, and that limit on hearing

time also precluded extensive use of executive session

hearings as preparation for public hearings.

Accordingly, the Subcommittee employed staff

depositions for gathering evidence. In all, the Subcommittee

took thirty-five depositions totaling 2,646 pages, many of

which are listed on the Subcommittee's subpoena log,

Document 26. In each deposition, a witness was questioned

under oath by the Subcommittee staff, while a court

reporter kept a record of the questions and answers. Such

depositions served as an immediate source of leads for

further investigation. Depositions of persons who then

testified at public hearings served as a basis to frame the

public questioning; depositions of persons who did not

testify served as the record of their information for use

in the Subcommittee's report.
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Because of the importance of depositions in its

work, the Subcommittee prepared a full legal predicate for

taking depositions. The Senate adopted Senate Resolution

495, Document 17, whose preamble noted that "for the

expeditious conduct of the subcommittee investigation it is

necessary that its staff members examine witnesses under

oath and gather evidence." Section one of the resolution

authorized the Subcommittee to notice depositions; section

four provided that the Subcommittee could delegate the

authority to authorize and issue deposition notices to the

Chairman and Vice Chairman, or to staff officers designated

in writing by them. Section three of the resolution recognized

there was existing authority for committees to notice depositions,

but clear supplementary authority was provided through this

resolution out of an abundance of caution.

Subcommittee Rule 6 established the procedure for

depositions. Pursuant to S. Res. 495 and Subcommittee

Rule 6, staff officers were designated to authorize and

issue deposition notices, by a designation which is

Document 27. A form was created for noticing depositions;

a copy of the form is Document 28. Frequently, depositions

were accompanied by Subcommittee subpoenas requiring the

appearance of witnesses at the deposition, or by specifications

for the production of documents at the deposition. Various

other flexible uses were made of deposition notices, as
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illustrated by a deposition notice and subpoena duces

tecum, Document 29, which provided that an affidavit

attesting to the matters of interest could serve as a

substitute for appearance at the deposition.

Two major legal issues were posed by the Subcommittee's

extensive use of depositions. One issue was whether witnesses

were bound to appear at depositions when subpoenaed to do

so; this was treated in the previously mentioned CRS

memorandum that is Document 22. The other issue was

whether witnesses faced legal sanctions for making false

material statements in depositions. It was of critical

importance for the Subcommittee to be able to rely on

evidence developed in depositions, and for the Subcommittee

to so rely, witnesses had to be bound to be truthful in

depositions. A CRS memorandum of August 18, 1980, by Jay

R. Shampansky, Document 30, canvassed this issue, indicating

that a witness making false material statements in depositions

under oath risked liability under the general federal

perjury statute, the District of Columbia perjury statute,

and the criminal contempt of Congress statute.



1744

DOCUMENT 26

SUBPOENA LOG

TYT1 Method Date 6 Time Date 6 Tim, Oats 6.

Given to 1st !;,Ived t,,

Server

, ymond Mas,n
Charter

Cert. mail 7/2/80 7/30;80

.. Custodian of Records Molly Moll 8/7/80 8/9/80 8/150,0

So. Bell Telephone Co. 5:30 p.m. 6:15 p.m. 12:00

3 Mario Leanza Leigh/Barker 8/7/80 8/12/80 8/1 3/82
with depo 5:00 p.m. 10:00 a.m. T,:30 p.m.

4 Floyd Hudgins Leigh/Barker 8/7/80 8/10/80 8/15/80
with depo 5:00 p.m. 2:15 p.m. 12:00 p.m.

5 Randy Coleman U.S. Marshal 8/7/80 8/9/80 8/15/80
with depc 5:00 p.m. 6:15 p.m. 12:00 p.m.

6 Billy Carter
with dept

Leigh/Barker 8/7/80 N.A. Not Served

Donny Roland U.S. Marshal 8/7/80 8/8/80 8/14/80
with depo 3:50 p.m. 10:00 a.m.

8. National Bank of GA U.S. Marshal 8/7/80 8/8/80 8/12/80
3:50 p.m. 2:00 p.m. 11:15 a.m.

9. Riggs Nat'l Bank U.S. Marshal 8/7/80 8/8/80 8/12/80
3:50 p.m. 10:55 a.m. 12:00 p.m.

10. Bank of Commerce (GA) U.S. Marshal 8/7/80 8/8/80 8/15/80
3:50 p.m. 10:00 a.m. 10:30 a.m.

11. Citizens' Bank of U.S. Marshal 8/7/80 8/8/80 8/15/80
Americus, GA 3:50 p.m. 10:00 a.m. 3:15 p.m.

12. People's Bank of U.S. Marshal 8/7/80 8/8/80 8/13/80
LaGrange, GA 3:50 p.m. 2:00 p.m. 2:30 p.m.

13. Columbus GA Bank & U.S. Marshal 8/7/80 8/8/80 8/11/80
Trust Co. 3:50 p.m. 4:00 p.m. 12:10 p.m.

14. Gainesville Nat'l Bank U.S. Marshal 8/7/80 8/8/80 8/11/80
3:50 p.m. 4:00 p.m. 11:00 a.m.

15. First Fed. Savings & U.S. Marshal 8/7/80 8/8/80 8/12/80
Loan Assoc. of Americus 3:50 p.m. 11:00 a.m. 12:00 p.m.

16. Bank of Webster U.S. Marshal 8/7/80 8/8/80 8/12/80
3:50 p.m. 4:00 p.m. 12:00 p.m.

17. Sybil Carter Jacques 8/8/80 N.A. Not Served.
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Person Served Method Date & Time Date & Time Date & Time
Given to 1st Served Received Retur
Server

18. Jimmy Murray Jacques 8/8/80 N.A. Not Served
19. Arthur Cheokas Jacques 8/8/80 N.A. Not Served

20. John Parks Jacques 8/8/80 N.A. Not Served

21. Donald Carter Barker 8/8/80 8/11/80 8/16/80

22. Thomas Jordan Barker 8/8/80 8/11/80 8/16/80
7:30 p.m.

23. Henry Russell Jacques 8/8/80 N.A. Not Served

24. Leonard Long Jacques 8/8/80 N.A. Not Served

25. J.C. Long Jacques 8/8/80 N.A. Not Served

26. Citizens' Tel. Co. (1) Cert. mail 8/11/80 N.A. 8/21/80Leslie, GA. 6:00 p.m.

27. Can. Tel. Co. of (2) Cert. mail 8/11/80 N.A. 8/16/80Southeast 6:00 p.m.

28. Buena Vista Savings (3) U.S. Marshal 8/12/80 8/12/80 8/13/80& Loan Assoc. 2:00 p.m. 2:30 p.m.

29. Randy Coleman (5) Turner 8/15/80 8/15/80 8/15/80
10:15 a.m. 11:15 a.m.

30. Billy Carter (6) Turner 8/14/80 8/14/80 8/14/80
5:55 p.m. 6:30 p.m.

31. Mario Leanza (7) Tetzlaff 8/11/80 8/12/80 8/13/80
10:00 a.m. 5:30 p.m.

32. Jack McGregor (8) U.S. Marshal 8/13/80 8/14/80 8/26/80
2:00 p.m.

33. Lewis Nasife (9) Marsha 8/11/80 8/15/80 8/18/80
12:05 p.m. 9:00 a.m.

34. Floyd Hudgins (10) U.S. Marshal 8/15/80 8/16/80 9/2/80
3:00 p.m.

35. Ronald Sprague (11)
hearing

U.S. Marshal
& express mail

8/15/80 8/15/80 8/21/80

36. Ronald Sprague (12)
depo

express mail 8/15/80 8/16/80 8/21/80

37. Bank of Manchester (13) U.S. Marshal 8/15/80 8/16/80 8/19/80

38. Jack Donnell (14) Marsha N.A. N.A. Not ServedCharter Oil

70-132 0 — 81 — 19
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39.

40.

41.

42.

43.

Person Served Method Date & Time
Given to 1st
Server

Date & Time
Served

Date & Time
Received Retu

Raymond Mason
Charter Oil (16)

Robert Perry

Jack McGregor (depo)

Lewis Nasife (depo)

Charles Kirbo (depo)

Marsha

N.A.

N.A.

N.A.

N.A.

8/19/80
5:00 p.m.

N.A.

N.A.

N.A.

N.A.

8/19/80

Not Served

Not Served

Not Served

Not Served

8/19/80

N.A.

N.A.

N.A.

N.A.

44. Helen Medlin
depo

U.S. Marshal 8/21/80 8/22/80 9/4/80
10:00 a.m.

45. Bank of Warm Springs U.S. Marshal 8/21/80 8/22/80 9/4/80

46. Billy Carter Personally 8/22/80 8/22/80 8/22/80

47. Robert Schwind

depo

Barker 8/25/80 9/4/80 9/16/80

48. G. Belluomini

depo

U.S. Marshal 8/26/80 8/28/80 9/2/80

49. John Parks Tetzlaff 8/25/80 8/26/80 8/29/80

depo 4:00 p.m.

50. Arthur Cheokas Tetzlaff 8/25/80 8/27/80 9/2/80

depo 4:00 p.m.

51. Robert Perry (depo) Tetzlaff 8/25/80 N.A. Not Served

52. Jimmy Murray Tetzlaff 8/25/80 8/27/80 9/2/80

depo 1:30 p.m. 4:30 p.m.

53. Bert Lance U.S. Marshal 8/25/80 9/2/80 9/10/80

depo 10:00 a.m. 2:30 p.m.

54. Sybil Carter (depo) Barker 8/25/80 N.A. Not Served

55. B. BelluoMini Turner 8/26/80 N.A. Not Served

(hearing)

56. Helen Medlin Barker 8/25/80 N.A. Not Served

(hearing)

57. Arthur Cheokas Tetzlaff 8/25/80 N.A. Not Served

(hearing)
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Person Served Method Date & Time Date & Time Date & Time
Given to 1st Served Received Retur
Server

58. John Parks Tetxlaff 8/25/80 N.A. Not Served(hearing)

59. Bert Lance U.S. Marshal 8/25/80 9/2/80 9/10/80(hearing)

60. Robert Schwind Barker 8/25/80 N.A. Not Served

61. Pacific Tel Co. Express mail 8/26/80 8/26/80 8/27/80
62. Continental Tel. Corp. Express mail N.A. N.A. Not Served

63. Indiana Bell (21) McQueen 9/2/80 9/2/80 9/5/80
3:50 p.m. 4:30 p.m. 4:45 p.m.

64. South Central Tel. Co. McQueen 9/2/80 9/2/80 9/5/80(22) 3:50 p.m. 4:30 p.m. 4:45 p.m.

65. New Jersey Bell (23) . McQueen 9/2/80 9/2/80 9/5/80
3:50 p.m. 4:30 p.m. 4:45 p.m.

66. South Central Bell (24) McQueen 9/2/80 9/2/80 9/5/80 .
3:50 p.m. 4:30 p.m. 4:45 p.m.

67. Southern Bell (25) McQueen 9/2/80 9/2/80 9/5/80
3:50 p.m. 4:30 p.m. 4:45 p.m.

68. South Central Bell (26) McQueen 9/2/80 9/2/80 9/5/80
3:50 p.m. 4:30 p.m. 4:45 p.m.

69. New Jersey Bell (27) McQueen 9/2/80 9/2/80 9/5/80
3:50 p.m. 4:30 p.m. 4:45 p.m.

70. C&P Tel. Co. (28) McQueen 9/2/80 9/2/80 9/5/80
3:50 p.m. 4:30 p.m. 4:45 p.m.

71. C&P Tel. Co. (29) McQueen 9/5/80 9/5/80 9/5/80
3:50 p.m. 4:30 p.m. 4:45 p.m.

72. N.Y. Tel. Co. (30) McQueen 9/2/80 9/2/80 9/5/80
3:50 p.m. 4:30 p.m. 4:45 p.m.

73. N.Y. Tel. Co. (31) McQueen 9/2/80 9/2/80 9/5/80
3:50 p.m. 4:30 p.m. 4:45 p.m.

74. Southern Bell (32) McQueen 9/5/80 9/5/80 9/5/80
3:50 p.m. 4:30 p.m. 4:45 p.m.

75. Southern Bell (33) McQueen 9/2/80 9/2/80 9/5/80
3:50 p.m. 4:30 p.m. 4:45 p.m.

76. C&P Tel. Co. (34) N.A. N.A. N.A. Not Served
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Person Served Method Date & Time
Given to 1st

Server

Date & Time
Served

Date & Time
Received Return

77. Robert Schwind U.S. Marshal 9/4/80 9/5/80

78. First Fed. Say. & Loan U.S. Marshal 9/9/80 9/11/80 9/15/80

of Columbus (17)
9:15 a.m. 4:00 p.m.

79. Trust Co. Bank of GA U.S. Marshal 9/11/80 9/12/80 9/16/80

(18)
9:30 a.m. 4:00 p.m.

80. Randy Coleman (36) U.S. Marshal 9/9/80 9/12/80 9/24/80

depo
9:15 a.m. 12:40 p.m.

81. Al Cahill (19) U.S. Marshal 9/9/80 9/12/80 9/17/80

depo 9:30 a.m.

82. Bankers Trust Co. of NY U.S. Marshal 9/12/80 9/15/80 9/24/80

depo (38)
4:45 p.m.

83. UBAF Arab Bank, NY U.S. Marshal 9/12/80 9/15/80 9/23/80

depo (37)
4:45 p.m.

84. Southern Bell McQueen 9/15/80 9/15/80 9/15/80

(39) 10:00 a.m. 11:00 a.m. 12:00 p.m.

85. Nat'l Bank of GA (40) U.S. Marshal 9/18/80 9/19/80 9/24/80

86. Southern Bell (41) McQueen 9/18/80 9/19/80 9/19/80

87. Jack McGregor (42) Marsha 9/22/80 9/23/80 9/23/80
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DOCUMENT 27

2Cnifeb Zenate
OFFICE OF SENATE LJNIAL COUNSEL

WASHINSTON, D.C. 20510

DESIGNATION OF STAFF OFFICERS

TO NOTICE DEPOSITIONS

mcma soz42.4-443.5

Pursuant to the authority vested in me by Rule 6. 1

of the Rules of the Subcommittee to Investigate the Activities

of Individuals Representing the Interests of Foreign

Governments, I designate Michael Davidson, Senate Legal

Counsel, and Robert Kelley, Deputy Senate Legal Counsel, as

staff officers, either of whom may authorize the issuance of

notices for the taking of depositions.

Chairman, Subcommitte to
Investigate the Acti ties of
Individuals Representing the
Interests of Foreign Governments.
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DOCUMENT 28

UNITED STATES OF AMERICA

Comm of the Elniteb 'tate

To 

Notice of

Senate Deposition

 , greeting:

fittaot take notice that at  o'clock m., on ,19

at     of the staff of the committee

on of the Senate of the United States, will

take your deposition on oral examination concerning what you may know
 relative to the subject

matters under consideration by said committee. The deposition will be taken before a

notary public, or before some other officer authorized by local law to adm
inister oaths; it will

be taken pursuant to the committee's rules, a copy of which are attached.

Oibett under my hand, by authority vested in me by

the  committee, on

aro 65-698-h



1 12.08'

I\ .

To _i silEark Avenue
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DOCUMENT 29

UNITED STATE'S OF AMERICA
CongreckS of tie Initcb 'tate

37

, New York, New York 10154
do Alfred J. Schrang.,  First V.P. and Controllei

 , greeting:

Purguant to lawful authority, You aREA.cHtififeiLaMtgreo to
appear before the  

Sub CbTiletrWelig=grsi IZIND/re=g-the
of the Senate of the United States, on .Septgint)_ex  24 0.

2:00 1413 Dirksen at o'clock .2- m., at their committee Mom

Senate Office Building,  Washington,.  D.C. 20510 , the' n and t9 h8era

to testify what you may know relative to the subject matters under con-

sideration by said committee.

Pursuant to Subcommittee Rule 6, this subpoena directs appearance
at the deposition whose notice accompanies it. You must bring
with you the materials  listed on Attachment A to that notice.
A personal appearance will be unnecessary if the materials
listed on Attachment A and an affidavit attesting to the matters
described in Attachment A are delivered to Michael Davidson at
the aforesaid committee room no later than 24 hours in advance
of the scheduled-Teturn.

*treat toil not, as you will answer your default under the pains and pen-

alties in such cases made and provided.
any Subcommittee staff member or U.S. Marshal.TO

to serve and return.

4i3ibeit under my hand, by order of the committee, this

thday of in the year of our
eig.htyLord one thousand nine hundred and

Sub Activities WiTaTriiTTO• • .
Chairman, CommitteeonlndividualV Representing the

Interests of Foreign Gov'ts

•-• - -• '
' Vice Chairman

aro 65.96-6
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UNITED STATES OF AMERICA

CongrefS5 of flit Onittb 'tate

Notice of

Senate Deposition

To President, USAF Arab American Bank, 345 Park Ave
nue

New York, New York I-0154

c/o Alfred J. Schrang, First V.P. and Controller

 ,Oreeting:

%leant take notice that at  2:00 o'clock  Pm., on  Sept
ember 24  /980 ,

14 3 Dirksen Senate Office Building

at  Washington, D.C. 20510  ,ofthestaffofthe  sub committee

Activities Relating to Individuals

Representing the Interests of on   of the Senate of the United States, will

Foreign Governments

take your deposition on oral examination concerning what you
 may know relative to the subject

matters under consideration by said  sub committee. The depo
sition will be taken before a

notary public, or before some other officer authorized by loca
l law to administer oaths; it will

be taken pursuant to the sub  committee's rules, a copy of which are attached,

iben under my hand, by authority vested in me by

the sub committee, on __S.elitembax_..,

19.1311—

GPO 1:15-Gile-b
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ATTACHMENT A

This subpoena requires the production of the documents and knowledge listedbelow. "Documents" include: all handwritten, typed, printed and photo-stated matter; and all graphically, magnetically, or mechanically recordedmatter. The authentic copy of each original of each document and eachcopy that is not identical to the original (because, for example, of nota-tions on the copy or original) should be provided. This definition in-cludes letters, correspondence, telegrams, memoranda, publications, minutes,agreements, contracts, notes, records or notations of telephone or personalconversations or conferences, inter-office cammunications, vouchers,receipts, cancelled checks, bills, microfilm, bulletins, circulars, pamphlets,studies, notices, summaries, reports, teletype messages, tape recordings,logs, diaries, appointment calendars, transcripts, worksheets, telexes andmoney drafts.

"Knowledge" includes recollections of Bank employees regardless ofwhether they have been reduced to writing.

Documents and knowledge relating to the following should be produced:

1. The nature and extent of the Bank's dealings with the Libyan ArabForeign Bank ("LAFB"), including the location of accounts of LAFB or itsaffiliated banks with the Bank, including any overseas branch of the Bank;joint participation by LAFB and the Bank in other banks, loans, guarantees,or investments; and meetings between Bank employees and employees of LAFB,including Abdulla A. Saudi and Mohammed Leyas, from March 31, 1979 to thepresent.

2. Any and all communications, including meetings, discussions,letters or telephone conversations between Bank employees and the following:Libyan government officials (including Ahmed Shahati, Ali El-Houderi,Abdul Latif Kikhia, Mohammed H. Burki, Ali M. El-Ramram, and GibrilShalouf), LAFB employees, Ronald Sprague, Helen Medlin, Donald Roland,Randy Coleman and Billy Carter, fram March 31, 1979 to the present.

3. Any payment to or for the benefit of Billy Carter fram LAFB'saccount or any LAFB affiliate's account with the Bank, including any over-seas branch of the Bank, from March 31, 1980 to the present.
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DOCUMENT 30

* 0

Congressional Research Service

The Library of Congress

ss

Washington. D.C. 20540

POSSIBLE SANCTIONS AGAINST A WITNESS WHO MAKES A FALSE. MATERIAL

STATEMENT IN A SWORN DEPOSITION GIVEN BEFORE SUBWMAITTEE STAFF

Jay R. Shampansky
Legislative Attorney
American Law Division

August 18, 1980



1755

POSSIBLE SANCTIONS ACAINST A WITNESS WHO daus A FALSE MATERIAL
STATEMENT IN A SWORN DEPOSITION ,;IVEN BEFORE SUBCOMMITTEE STAFF

This report examines the possible applicability of various sanctions to a

witness who makes a false material statement in a sworn deposition given before

staff of the subcommittee of the Senate Judiciary Committee established by order

of the Senate on July 24, 1980, to investigate "activities relating to indivi-

duals representing the interests of foreign governments...." 126 Cong. Rec.

S9779 (daily ed. July 24, 1980. Although the report emphasizes arguments that

can be used to support the proposition that the various sanctions cited below

would be applicable if a witness were to make a false material statement in his

deposition, where appropriate, possible objections to the applicability of these

sanctions are noted.

Section 1 of S. Res. 495, 96th Cong. (126 Cong. Rec. S10510 daily ed. August

1, 1980)) authorizes the subcommittee to "issue commissions and to notice deposi-

tions for staff members to examine witnesses and to receive evidence under oath

administered by an individual authorizedby local law to administer oaths." Sec-

tion 4 of S. Res. 495 authorizes the subcommittee to establish rules governing

examinations and depositions. Rule 6.4 of the rules of the subcommittee provides:

Witnesses shall be examined upon an oath administered
by an individual authorized by local law to administer
oaths. Questions shall be propounded orally by commit-
tee staff. Objections by the witness as to the form
of questions shall be noted for the record. If a wit-
ness objects to a question and refuses to tesify, the
committee staff may proceed with the deposition, or
may, at that time or at a subsequent time, seek a rul-
ing by telephone or otherwise on the objection from a
member of the subcommittee. If the member overrules
the objection, he may refer the matter to the subcom-
mittee or he may order and direct the witness to ans-
wer the question, but the subcommittee shall not ini-
tiate procedures leading to civil or criminal enforce-
ment unless the witness refuses to testify after he
has been ordered and directed to answer by a member
of the subcommittee.
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CRS-2

if a witness were to make a false material statement in a dep
osition taken

under authority of Rule 6.4, he might possibly be pros
ecuted under the general

Federal perjury statute or under several other statutes. 
The general Federal

perjury statute, 18 U.S.C. 1621, provides:

1621. Perjury generally

Whoever—
(1) having taken an oath before a compe-

tent tribunal, officer, or person, in any case in
which a law of the United States authorizes
an oath to be administered, that he will tes-
tify, declare, depose, or certify truly, or that
any written testimony, declaration, deposi-
tion, or certificate by him subscribed, is true,
willfully and contrary to such oath states or
subscribes any material matter which he does
not believe to be true; or
(2) in any declaration, certificate, verifica-

tion, or statement under penalty of perjury as
permitted under section 1746 of title 28,
United States Code, willfully subscribes as
true any material matter which he does not
believe to be true:

16 guilty of perjury and shall, except as other-
wise expressly provided by law, be fined not
more than 62,000 or imprisoned not more than
five years, or both. This section Is applicable
whether the statement or subscription is made
within or without the United States.

In a prosecution brought under the first paragraph of section 16
21, it must

be shown that an oath was taken before a competent tribunal, off
icer, or person,

and that the oath was taken in a case in which a law of the United S
tates autho—

rizes the administration of an oath. As to the first of these requirements, Rule

6.4 provides that the oath is to be "administered by an individual autho
rized by

local law to administer oaths." This procedure seems to be permitted under 5

U.S.C. § 2903(c), which specifies that "an oath authorized or requir
ed under the

laws of the United States may be administered by--(1) the Vice Presi
dent; or (2)

an individual authorized by local law to administer oaths in the Sta
te, District,

or territory or possession of the United States where the oath is admin
istered."

In United States v. Morehead, 243 U.S. 607 (1917), the Court upheld the
 validity
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of a regulation of the Land Department which provided that soldiers' declara-

tory statements, when filed by an agent, covering public lands under the Home-

stead Law, could be executed before any officer having a seal and authorized to

administer oaths generally. According to the Court, 243 U.S. at 617:

Ever since the decision in United States v.  Salley,
9 Pet. 238, 255, it has been held that an oath admini-
stered by a state magistrate, in pursuance of a valid
regulation of one of the departments of the Federal
Covernment, though without express authority from Con-
gress, subjects the affiant to the penalties of the
federal statute against false swearing. See Caha v.
United States, 1D2 J.S. 211, 218.

Despite the specific statutory authorization for an oath to be administered by a

person authorized by local law to administer oaths, and despite the case law in

support of this proposition, it is possible that the local law relied on might

not contemplate the administration of oaths for use in congressional proceedings

and thus the person administering the oath would not be "competent" to do so where

the deposition is taken before subcommittee staff. Section 1-511 of the D.C. Code,

which may be the local law referred to by Rule 6.4 for depositions taken within

the District of Columbia, is slightly ambiguous in this regard. That section pro-

vides that "each notary public shall have power to take and to certify the ac-

knowledgment or proof of powers of attorney, mortgages, deeds, and other instru-

ments of writing, to take depositions and to administer oaths and affirmations

and also to take affidavits to be used before any court, judge, or officer within 

the District." (emphasis added) The underlined phrase in 1-511 clearly modi-

fies "to take affidavits." However, the statute might be read so that the under-

lined phrase also modifies "to take depositions and to administer oaths and af-

firmations...." If the statute is read in this manner, then it would authorize

a District of Columbia notary public to take depositions and administer oaths
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only if such were to be used before a court, judge, or officer within the District.

Tne subcommittee, its members, and its staff clearly do not constitute a "court"

or a "judge" and it seems doubtful that they would qualify as an "officer" within

the meaning of § 1-511. However, it may be that, despite the somewhat ambiguous

and possibly restrictive wording of i 1-511, the broad language of 5 U.S.C. § 2903(c)

would permit a District of Columbia notary public to administer an oath to a person

for the purpose of giving a sworn deposition to subcommittee staff.

The second requirement under the general Federal perjury statute is that

the oath be taken in a "case in which a law of the United States authorizes an

oath to be administered...." Several different arguments can be fashioned to

support the proposition that there is a law of the United States which authorizes

an oath to be administered in the case of a deposition given before staff of the

subcommittee. First, it can be argued that 5 U.S.C. 2933(c) authorizes the admini—

stration of the oath. Second, 2 U.S.C. § 191 arguably authorizes the oath to be

administered. That section authorizes the President of the Senate, the Speaker

of the douse, or any committee chairman to administer oaths "to witnesses in any

case under their examination." That section also permits any Member of either

House to administer oaths "to witnesses in any matter depending in either House

of Congress of which he is a 'Member, or any committee thereof." An objection

that might be raised to the use of either 5 U.S.C. § 2903(c) or 2 U.S.C. 191

as the authorization for the administration of the oath is that these statutes

arguably act only to constitute local notaries and Members of Congress as per—

sons "competent" within the meaning of ld U.S.C. § 1621 to administer oaths.

Section 2903(c) and section 191 arguably do not establish particular types of

proceedings in which the administration of an oath is authorized. That argument

can be rebutted, especially as to 2 U.S.C. § 191, which would seem to provide
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the authorization for the administration of the oath in a perjury prosecution

based on false statements made in the course of a committee hearing.

A third possible autnorization for the administration of tne oath in the

deposition is S. Res. 495, Although 18 U.S.C. § 1621 requires that the oath be

authorized by "a law of the United States," and although simple resolutions such

as S. Res. 495 do not have the force of law (see Riddick, Senate Procedure, S.

Doc. No. 93-21 (1974) at 761; Deschler's Procedure in the U.S. douse of Represen-

tatives, 95th Cong., Chap. 24, § 1.3), S. Res. 495 was adopted as an exercise of

the rule-making power vested in each douse of Congress by Art. I, Sec. 5, Cl. 2,

of the Constitution, which is the "supreme Law of the Land." Art. VI, Sec. 2.

Even if S. Res. 495 does not constitute "a law of the United States," it might

still be relied on as the authorization for the administration of the oath in

that it is in essence a rule or regulation of the Senate. According to the Supreme

Court in United States v. Nvass, 355 U.S. J7J, 375 (1958), "the phrase 'a law of

the United States,' as used in the perjury statute, is not limited to statutes,

but includes as well Rules and Regulations which have been lawfully authorized

and nave a clear legislative base [citations omitted], and also decisional law."

The Senate resolution may be a "rule" within the meaning of dvass, but it is not

clear that it has been "lawfully authorized" and has a "clear legislative base"

as dvass also requires. The authorization for S. Res. 495 would seem to be Art. I,

Sec. 5, Cl. 2, which allows each douse to determine the rules of its proceedings.

Although the Constitution is not a law in the conventional sense of that word,

as noted above it is the supreme law of the land, and therefore one can argue

tndt the Constitution lawfully authorizes S. Res. 495. dowever, it is question-

able whether the ,:onstitutian provides a "clear legislative base" for S. Res.

493 in that the Constitution is not a legislative enactaent.
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Perjury committed before a congressional committee in the District of Columbia

can be prosecuted under either the general Federal perjury statute (18 U.S.C.

i 1621) or under the District of Columbia perjury statute (D.C. Code, 3 22-2501).

Meyers v. United States, 171 F.2d 800 (D.C.Cir.), cert. denied, 336 U.S. 912 (1948).

The District's perjury statute •is similar to, and was apparently generally patterned

upon, the Federal statute. See notes folloaing 3 22-2501 in District of Columbia

Code Encyclopedia (1967). Section 22-2501 provides:

Every person who, having taken an oath or affirmation before
a competent tribunal, officer, or person, in any case in which the
law authorized such oath or affirmation to be administered, that
he will testify, declare, depose, or certify truly, or that any writ-
ten testimony,' declaration, deposition, or certificate by him sub-
scribed is true, wilfully and contrary to such oath or affirmation
states or subscribes any material matter which he does not believe
to be true, shall be guilty of perjury; and any person convicted
of perjury or subornation of perjury shall be punished by im-
prisonment in the penitentiary for not less than two nor more
than ten years. Any such false testimony, declaration, deposition,
or certificate given in the District of Columbia, but intended to be
used in a judicial proceeding elsewhere, shall also be perjury with-
in the meaning of this section. Mar. 3, 1901, ch. 854, § 858, 31
Stat 1329.

The D.C. perjury statute, like its Federal counterpart, specifies that the

oath is to be taken "before a competent tribunal, officer, or person...." Whereas

the Federal statute requires that the oath must have been taken "in any case in

which a law of the United States authorizes an oath to be administered," the local

statute provides that the oath must have been taken "in any case in which the

law authorized such oath...to be administered...." The difference is that under

the Federal statute, it is a law of the United States which must authorize ad—

ministration of .the oath, whereas the local statute specifies only that "the law"

must authorize administration of the oath. Thus, it would appear that under the

District perjury statute, it would be sufficient if a D.C. law authorized the
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administration of an oath. Section 1-511 of the D.C. Code authorizes each notary

public "to administer oaths and affirmations...." Although this may be read as

merely making a notary public a "competent" person within the meaning of 22-2501,

it might be interpreted more broadly as constituting authorization for administra-

tion of an oath. (See the discussion above of 1-511 as to whether that provision

would be applicable in the case of an oath administered to a witness giving a de-

position in a congressional proceeding.)

An issue that may arise in a prosecution under either the Federal or the

District perjury statute is whether the material false statement was made before

a competent tribunal, that is, before a quorum of the committee. A defendant,

relying on Christoffel v. United States, 338 U.S. 84 (1949), might argue that the

subcommittee was not competent to hear his testimony in the absence of a quorum.

Rule 6 of the rules of the subcommittee permits a deposition to be taken by staff

in the absence of any Senators. Subcommittee rule 6.4 permits the subcommittee

staff to "seek a ruling by telepnone or otherwise" from a member when a witness

objects to a question. Under the procedure set forth in rule 6, it would be pos-

sible for a witness to make a false material statement at a time when no member

of the subcommittee is present.

In Christoffel, the Supreme Court reversed a conviction for perjury under

the District of Columbia perjury statute. Under that statute, it is an essential

element of the offense that it be committed before "a competent tribunal." For

a congressional committee to be a competent tribunal, a quorum must be "actually

and physically present" at the time a perjurious statement is made. See 338 U.S.

at 89, 90. rhe Court reversed the conviction in Christoffel because the trial

court had erroneously instructed the jury that it could find that a quorum was

present simply by determining that a majority of the members of toe committee
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were present when the committee was convened, rather than at the time the state-

ment was made.

Christoffel can arguably be distinguished from the procedure contemplated

by subcommittee rule 6.4. The problem in Christoffel was that toe committee did

not follow applicable rules and customs governing the quorum requirement. Lacking

a quorum under applicable rules, the committee was not a "competent" tribunal

within the meaning of the perjury statute. However, by rule 6, the subcommittee

has established a procedure for taking depositions from witnesses. The rule was

adopted pursuant to authorization by the full Senate in S. Res. 495. There is

language in the Christoffel decision itself which supports Congress' authorlty

to establish rules governing its proceedings. The Court stated, 338 U.S. at 88-

89:

Congressional practice in the transaction of ordinary
legislative business is of course none of our concern,
and by the same token the considerations which may lead
Congress as a matter of legislative practice to treat
as valid the conduct of its committees do not control
the issue before us. The question is neither what rules
Congress may establish for its own governance, nor whe-
ther presumptions of continuity may protect the vali-
dity of its legislative conduct. The question is rather
what rules the House has established and whether they
have been followed. It of course has the power to de-
fine what tribunal is competent to exact testimony and 
the conditions that establish its competency to do so.
[emphasis added]

Mr. Justice Jackson, in a dissenting opinion in Christoffel joined in by the Chief

Justice and Justices Reed and Burton, discussed the variety of quorum requirements

which the House might establish. He stated, 338 U.S. at 91:

Similarly, each House may spell out a formal rule that
a Committee shall constitute a competent tribunal to
take sworn testimony if a majority of its members shall
be present at the beginning of the session at which
the testimony is taken, and that such competency shall
continue although the attendance of committee members
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may drop, during the Committee's session, to some

smaller number. The reasonableness of such a rule 

is apparent because the value of the testimony taken 

by such a Committee is measured not so much by the 

number of people who hear it spoken at the session 

as it is by the number and identity of those who read 

it later. [emphasis added]

The last sentence of the portion of the dissenting opinion quoted above is clearly

applicable to the subcommittee's rule. Although only staff may be present at a

deposition, the statements made there can be read by all members of the subcommittee,

and indeed by all members of the Senate. Depositions taken before the staff are

considered by the Senate as having been taken before the subcommittee. Section 2

of S. Res. 495 provides: "Tne subcommittee shall have authority to place in the

record of its public or executive sessions sworn testimony and evidence obtained

at examinations and depositions, but testimony and evidence so obtained shall be 

deemed to have been taken before the subcommittee once filed with the clerk of the 

subcommittee, whether or not placed in the subcommittee record." (emphasis added)

Support for the Senate and its committees to determine their own requirements

concerning the taking of testimony or depositions can be found in an early decision

of the Supreme Court rejecting a challenge to a quorum rule in the douse of Repre-

sentatives. in United States v. Bailin, 144 U.S. 1, 5 (1692), the Court observed:

The question.., is as to the validity of this rule [the

quorum rule], and not what methods the Speaker may of

his own motion resort to for determining the presence

of a quorum, nor what matters the Speaker or clerk way

of their own volition place upon the journal. Neither

do the advantages or disadvantages, the wisdom or folly,

of such a rule present any matters for judicial consi-

deration. With the courts the question is only one of

power. The Constitution empowers each house to deter-

mine its rules of proceedings. It may not by its rules

ignore constitutional restraints or violate fundamental

rights, and there should be a reasonable relation be-

tween the mode or method of proceeding established by

the rule and the result which is sought to be attained.

But within these limitations all matters of method are
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open to the determination of the house, and it is no
impeachment of the rule to say that some other way
would be better, more accurate or even more just. It
is no objection to the validity of a rule that a dif-
ferent one has been prescribed and in force for a
length of time. The power to make rules is not one
whicn once exercised is exhausted. It is a continuous
power, always subject to be exercised by the house, and
within the limitations suggested, absolute and beyond
the challenge of any other body or tribunal.

In accordance with the language quoted above in Christoffel and Bailin, the

Senate and the subcommittee have established rules governing tne taking of deposi-

tions. dthough in subcommittee rule 2.4 it is specified tnat for the purpose

of taking sworn testimony a quorum shall consist of one Senator, the subcommittee

' has determined in rule 6 that unless a witness raises an objection to a particular

question, no members of the subcommittee need be present during the taking of a

deposition by staff. This determination is a reasonable one in view of the nu-

merous demands on tne time of Members and in view of the fact that, as the Supreme

Court recognized in a decision extending Speech or Debate Clause protection to

congressional staff, ,.=ravel v. United States, 408 U.S. 606, 616-17 (1972), "the

day-to-day work of such aides is so critical to Members' performance that they

must be treated as the latter's alter egos...." (emphasis added) For purposes of

taking a deposition, the subcommittee has no quorum requirement and therefore the

bolding of Christoffel is arguably inapplicable. Furthermore, if the oath for the

deposition is administered by a person authorized by local law to administer oaths,

and if the deposition is given in the presence of that person, then the deposition

arguably has been given before a "competent" officer or person within the mean-

ing of either the Federal or the District of Columbia perjury statute. If the

subcommittee follows this procedure, it would be essentially the same as that

governing depositions under the Federal Rules of Civil Procedure. Rule 28(a)
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of the Federal Rules of Civil Procedure provides:

Within the United States or within a territory or in-

sular possession subject to the dominion of the United

States, depositions shall be taken before an officer

authorized to administer oaths by the laws of the United

States or of the place where the examination is held,

or before a person appointed by the court in which the

action is pending. a person so appointed has power

to administer oaths and take testimony.

See also Rule 30(c), Fed. R. Giv. P.

In lieu of using the perjury statutes, a prosecution under 18 U.S.C. 1001

might be possible. That section provides:

Whoever, in any matter within the jurisdiction of any

department or agency of the United States knowingly

and willfully falsifies, conceals or covers up by any

trick, scheme, or device a material fact, or makes any

false, fictitious or fradulent statements or represen-

tations, or makes or uses any false writing or docu-

ment knowing the same to contain any false, fictitious

or fraudulent statement or entry, shall be fined not

more than $10,000 or imprisoned not more than five

years, or both.

Under 1001, unlike the District and the Federal general perjury statutes, there

is no requirement that the false statement be made under oath. Hence, no problem

arises as to whether there is a law of the United States which authorizes the

administration of an oath or as to whether the person administering the oath is

"competent" to do so. However, other difficulties may exist in any prosecution

brought under that statute. first, that provision applies to statements made or

acts done "in any matter within the jurisdiction of any department or agency of

the United States...." It is not clear whether a congressional committee would

be considered a department or agency of the United States within the meaning of

1001. The Court in United States v. Sramblett, 34d U.S. 303 (195i), found that

the statute did apply in a case involving the Disbursing Office of the House 
of

Representatives. There is language in Sramblett which suggests tnat § 1001 is
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applicable to the entire legislative branch. 348 U.S. at 509. However, our re—

search has not revealed any decision which specifically deals with the applica—

bility of §1001 to congressional committees.

A second difficulty in proceeding under § 1001 is that that statute has been

held in several cases to fie inapplicable to false statements where there was no

fraud upon the Government or a deception of a kk,vernment agency in regard to a

matter within the jurisdiction of the agency. Among the decisions finding § 1001

to be inapplicable are United States v. D'Amato, 507 F.2d 26 (2d Cir. 1974) (false

statement made in affidavit filed in civil action in Federal district court);

United States v. Abrahams, 604 F.2d 386 (5th Cir. 1979) (false statements made

in judicial proceeding before a United States Hagistrate); Friedman v. United 

States, 374 F.2d 363 (8th Cir. 1967) (false unsworn written statement given to

FBI); United States v. Bedore, 435 F.28 1109 (9th Cir. 19/2) (false unswora oral

statement to F81). The decisions holding § 1001 to be inapplicable rest on several

different grounds. A leading decision finding 1001 to be inapplicable, Friedman 

v. United States, supra, was based in part on a reading of the legislative his—

tory of the statute, the court finding that the statute was intended to facilitate

the proper functioning of regulatory agencies. In discussing a 1934 amendment

to the statute, the Court of Appeals observed, 374 F.2d at 366: "Obviously, the

immediate and primary purpose in amending the old 'fraudulent claims' statute was

to curtail the flow of false information to the newly created regulative agencies.

Though the statute was drafted in broad inclusive terms, presumably due to the

numerous agencies and the wide variety of information needed, there is nothing

to indicate that Congress intended this statute to have application substantially

beyond the purposes for which it was created." The court found that regulatory

agencies generally had "jurisdiction" of the type contemplated by 1001, whereas
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investigative agencies did not necessarily have such "jurisdiction." According

to the court, 374 F.2d at 367:

In discussing jurisdiction, we must recognize the funda-

mental difference between the naked authority of a body

to act and the power to make final or binding determina-

tions. On one hand there exists a power to make mone-

tary awards, grant governmental privileges, or promul-

gate binding administrative and regulative determina-

tions. From this 'jurisdiction' indicating a positive

power, we must differentiate the mere authority to con-

duct an investigation in a given area without the power

to dispose of the problems or compel action....

The Friedman view is not universally accepted. In Jnited States v. Adler,

380 F.2d 917 (2d Cir.), cert. denied 389 U.S. 1006 (1967), which also involved

false statements made to the 181, the court found that such statements were with-

in the jurisdiction of the agency. The court explained, 380 F.2d at 922:

Consistent, therefore, with the view that § 1001 was

broadly drawn to protect the "authorized functions"

of federal agencies from "perversion," the word "ju-

risdiction" as used in the statute must mean simply

the power to act upon information when it is received.

The making of intentionally false statements to the

1.8.I, calculated to provoke an investigation by that

agency may cause more "perversion" of authorized agency

functions--and more harm to individuals--than false

pecuniary and property claims which are clearly covered

by the statute. There is nothing to suggest, either

in legislative history or in the cases, that Congress

in enacting § 1001 intended to conserve the energies

of only certain agencies. Accordingly, a technical

construction of the word "jurisdiction" which would

exclude from the scope of § 1001 all matters strictly

criminal in nature, is rejected....

See also United States v. Gilliland, 312 U.S. 86, 93 (1941), the first case to

reach the Supreme Court after § 1001 was amended into substantially its present

form, in which the Court stated: "The [1934] amendment indicated the congressional

intent to protect the authorized functions of governmental departments and agencies

from the perversion which might result from the deceptive practices described. We

see no reason why this apparent intention should be frustrated by construction."
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One .commentator has suggested that 18 U.S.C. § 1505 (which prohibits any

person from inter alia, corruptly influencing, obstructing, or impeding any agency

proceeding or a congressional investigation) might be used "to prosecute one who

obstructs a congressional inquiry by providing false and evasive oral answers."

Hamilton, The Power to Probe (1976) at 78. However, of the cases he cites, only

United States v. Alo, 439 F.28 751 (2d Cir.), cert. denied 404 U.S. 850 (1971),

provides any real support for such a reading of § 1.505. In that case, the court

affirmed defendant's conviction under the statute, finding that in claiming a memory

lapse some 134 times during testimony lasting one and a half hours before the

SEC, he obstructed or impeded the due and proper administration of the law. 439

F.2d at 753. According to the court, the gist of [the] offense was not the false—

hood of his statements, but the deliberate concealment of his knowledge." Id.

at 754. The case indicates that § 1505 may be used to prosecute an evasive wit—

ness. It does not provide support for the use of § 1505 against a witness who

simply makes a false material statement before a committee. See United States 

v. Essex, 407 F.2d 214 (6th Cir. 1969), cited by the Alo court (439 F.2d at 754

n.4) for the proposition that 18 J.S.C. 1503, tne judicial counterpart of 1505,

does not apply to deliberate lying by a witness where the essence of the offense

was false statements, not evasiveness.

Proceedings for contempt of Congress might be instituted where a witness

makes a false material statement. The statutory contempt provision (2 U.S.C.

192) makes it an offense for a witness to refuse to answer pertinent questions.

There do not appear to be any reported judicial decisions construing § 192 which

discuss the applicability of that section to making false statements. However,

it might be argued that making false statements amounts to a refusal to answer.

But it might be noted that false swearing before a court has been held to be
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insufficient of itself to constitute contempt. Ex Parte Hudgins, 249 U.S. 378

(1919). Only where the purpose of the perjury is to obstruct justice does it

appear that the perjury amounts to contempt. United States v. Brown, 116 F.2d

455 (7th Cir. 1940). Applying these cases which relate to contempt of court to

the matter of contempt of Congress, it might be argued that if the purpose of the

false statements submitted to a congressional committee was to frustrate the per-

formance by Congress of its legislative responsibilities, then that perjury might

be punished as contempt of Congress under the inherent authority of a legislative

body to punish for contempts that are committed in its presence. (See Jurney v.

MacCracken, 294 U.S. 125, 150 n.7 (1935), where the Court lists instances in which

witnesses before the House of Commons who were found guilty of lying before in-

vestigating committees were imprisoned, apparently as an exercise of the contempt

power.) A trial under the inherent contempt power would be conducted before the

full Senate, or perhaps before a committee of the Senate with the full Senate then

voting on the committee's recommendation. It is questionable whether perjury

committed to frustrate Congress' performance of its legislative responsibilities

could be prosecuted under the statutory contempt provision. However, in plea

bargaining agreements, defendants have pleaded guilty to a misdemeanor charge under

§ 192 rather than stand trial for perjury. Threatened with a felony prosecution

for perjury in regard to statements he made during his confirmation hearing as

Attorney General, Richard Kleindienst pleaded guilty to 192, "admitting that

he had refused to answer fully and accurately certain questions put to him" dur-

ing the hearing. Hamilton, The Power to Probe (1976) at 74.

Since subcommittee rule 6 provides for the taking of evidence by means of

deposition, note might be made of Dunn v. United States, 442 U.S. 100 (1979). In

that case, the Court reversed a conviction under 18 U.S.C. i 1623, which prohibits

70-132 0 - 81 - 20
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false declarations that are made under oath "in any proceeding before or an
cillary

to any courit or grand jury of the United States." The prosecution rested in part

on oral statements made by defendant under oath in the office of an 
attorney.

After reviewing the language and the legislative history of the statutory p
rovi-

sion, the Court concluded that an interview in a private attorney's of
fice did

not constitute a "proceeding ancillary to a court or grand jury" within the 
meaning

of the statute. rhe legislative history of the act indicated that a deposition

would constitute an ancillary proceeding, but the Court found that in the c
ircum-

stances of that case the interview in the attorney's office was not a deposition

because various procedural safeguards specified in the Federal Rules of Criminal

Procedure and in 18 U.S.C. § 3503 had not been complied with. Arguably, the Court

took notice of whether procedural safeguards were afforded to the defendant only

for the purpose of determining whether the interview possessed "the degree of

formality" required by § 1623. 442 U.S. at 111. Dunn does not suggest that any

particular procedural safeguards are required for a deposition before a congressional

committee where the prosecution would not be based on § 1623.

Jay R. Shampansky
Legislative Attorney
American Law Division
August 18, 198J
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V. REPRESENTATION OF WHITE HOUSE OFFICIALS AND
PERSONNEL

Early in the investigation Subcommittee counsel and

White House counsel discussed whether Counsel to the President,

members of his staff, or Special Counsel to the President for

this investigation, should be permitted to represent White

House officials and personnel at interviews and depositions

conducted by Subcommittee staff. Subcommittee counsel wished

to assure that there was an environment in which White House

officials and personnel could communicate freely to

Subcommittee investigators; White House counsel wished to

protect the interests of prospective White House witnesses,

and the interest of the President in the possible assertion

of privileges belonging to him. An arrangement satisfactory

to the Subcommittee and White House counsel was arrived at

following the submission of a memorandum from the Office of

Legal Counsel to the Counsel to the President, Document 31.

White House counsel arranged for the participation at depositions

of Deanne Siemer, then at the Department of Energy, to

represent the interests of the United States in the possible

assertion of Presidential privileges.
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DOCUMENT 31

tifri5tatrs Departintni of Ilustir.
DAIL 213530

ASSISTANT ATTORNEY GENERAL
OFFICE OF LEGAL COUNSEL

t 7 AUG 1980

MEMORANDUM FOR HONORABLE LLOYD N. CUTLER

Counsel to the President

Re: Representation of White House Employees 

This responds to the oral request from Deputy Counsel

to the President, Michael H. Cardozo, for our views concernin
g

the propriety of providing legal representation for White House

employees who are questioned by either the Justice Department's

Office of Professional Responsibility (OPR), or the Senate Ju-

diciary Committee in connection with the investigations presently

underway into the relationship and activities of the President's

brother, Billy Carter, with respect to the Government of Lybia.

We recognize that timely advice on this question is of the es-

sence, since the OPR and Senate investigations are currently

in progress. Accordingly, we have briefly described our con-

clusions in this memorandum, and where available, we have at-

tached supporting materials that were prepared in connection

with other inquiries.

Our conclusions can be summarized as follows:

(1) White House employees should be dis-

couraged from accepting offers of free

or discounted professional service from

private lawyers because of the appearance

that the service has been offered because

of their employment at the White House,

and because of the limitations imposed

by 3 CFR 100.735-14.

(2) OPR Investigation: No government attor-

ney, and no private attorney retained at

government expense may represent White

House employees in connection with the

OPR investigation. Employees may choose

to retain counsel at their own expense to

represent their individual interests be-

fore OPR.
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Senate Investigation: No government
attorney, and no private attorney re-
tained at government expense may repre-
sent the personal interests of White
House employees in connection with the
Senate investigation. Employees may
choose to retain private counsel to
represent their personal interest be-
fore the Senate Committee.

(4) A government attorney may and should
represent governmental interests in
connection with the questioning of
White House employees by the Senate
Committee. A government attorney may
be "detailed" from an agency which
otherwise has no involvement in the
'matter under investigation, or a pri-
vate attorney may be retained by the
White House as a special government
employee to perform this function.

(5) Private counsel retained by employees
may not represent governmental in-
terests before OPR or the Senate
Committee.

A prefatory summary of the pertinent background facts
is useful in order to place the representation issues raised by
your opinion request in a proper context. Two investigations
are pending at this time: (1) an investigation undertaken by
this Department's Office of Professional Responsibility pur-
suant to a special direction from Acting Attorney General Renfrew
focused on whether any employee of this Department, the White
House, or any other person is chargeable with criminal, civil,
or administrative wrongdoing growing out of the Administration's
activities concerning Billy Carter's contacts with Lybia (see
45 Fed. Reg. No. 155, 52946 (Aug. 8, 1980)); and (2) an investi-
gation conducted by a subcommittee of the Senate Judiciary Com-
mittee which presumably will focus on the legislative conse-
quences, if any, of the matter, rather than on governmental
sanctions. See Cong. Record July 24, 1980, S 9780. You have
advised us that both investigations are now consuming the time
of White House employees, and that several have inquired whether
they are entitled to legal representation by the Government in
responding to either investigation. You have also informed us
that, pursuant to an agreement with the Senate Committee, your
Office has agreed not to represent any employee in the Senate's
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investigation, presumably to avoid even the appearance of col-
lusion or other wrongdoing. There remain, then,-several possi-
ble sources of representation, including Justice Department
lawyers, detaileeslrom other departments to the White House,
special government employees, private counsel retained under
the Justice Department's Representation Guidelines, or donated
private counsel. We will address first the acceptance of legal
services donated by private counsel. */

Donation of Legal Services. The acceptance of free or
discounted legal services is within the parameters of the White
House Standard of Conduct dealing with gifts, entertainment and
favors. 3 CFR 100.735-14. Subsection (a) of this regulation
prohibits the acceptance of anything of monetary value from a
person (defined to include a firm) who:

(1) Has, or is seeking to obtain, con-
tractual or other business or financial re-
lations with his agency;

(2) conducts operations or activities
which are regulated by his agency; or

(3) has interests which may be substan-
tially affected by the performance or non-
performance of his official duty.

The text of subsection (b) of the.regulation would appear to per-
mit the acceptance of gifts prohibited by the above criteria if
the gift is given by a friend or close relative when the circum-
stances make it clear that the personal relationship involved is
the motivating factor. However, in light of the more general re-
quirement to avoid appearances of impropriety (see 3 CFR 100.735-
4), we would caution against the acceptance of donated legal ser-

*/ We recognize that it will be necessary for some White House
employees to spend considerable time gathering and assembling
materials in response to the OPR and Senate inquiries. We view
this as a proper governmental function which may be performed
by government employees, be they lawyers or non-lawyers. How-
ever, your inquiry seems to be directed at the more traditional
role of lawyers as personal representatives and advocates for
a particular client. It is this latter role that we will ad-
dress in this memorandum.
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vices from any law firm which has or is likely to do business
with the Government, or from any firm which may appear to have
offered the services because of the employee's White House
employment.

Representation before OPR. This Office has long held
the view that the Government may not participate on both sides
of a federal criminal investigation. The attached memoranda -
explain in some detail the basis for our conclusion that Execu-
tive agencies lack the authority to provide counsel for em-
ployees in federal criminal matters.

The opinions of the Comptroller General support our
conclusion, although they do not address the precise question
of representation in a federal criminal matter. In determining
whether particular expenses were "necessary" as that term is
used in various appropriation Acts, the Comptroller General has
consistently distinguished between governmental interests and
personal interests, concluding that expenditures were only au-
thorized to the extent that they serve governmental interests.
See, for example, 54 Comp. Gen. 1075 (1975) (television set);
54 Comp. Gen. 976 (1975) (gifts to seminar attendees); 47 Comp.
Gen. 657 (1968) (coffee equipment). The Comptroller General
reiterated the importance of this distinction between personal
and governmental interests in an opinion dealing with the re-
tention of private counsel to defend federal judicial officers
in instances where Justice Department representation is unavail-
able. 53 Comp. Gen. 301. Although the opinion does not address
the question of representation in a federal criminal matter, it
does find limited authority for the payment of counsel. However,
one clear limitation stated in the opinion is that appropriated
funds are to be used "only to the extent necessary to protect
the judiciary's interest in the outcome of the subject litiga-
tion, rather than the judicial officer's personal interest in
having his decision upheld, and that such funds are not used,
in effect, merely to defend a private litigant's position where,
as is the case in most appeals of judicial rulings, the jüdi-
ciary and the United States have no real interest in the out-
come of the appeal." Supra, p. 306. */ The opinion also notes

*/ Another explicit prerequisite set by the Comptroller Gen-
eral in this opinion was that the Administrative Office of the
U.S. Courts "advise fully the appropriate legislative and appro-
priations committees of the Congress of your plans and the esti-
mated cost thereof." Supra, p. 306.

- 4 -



1776

that Justice Department representation should be sought as an
initial matter and would be available in many cases. However,
the opinion recognizes that private counsel may be necessary
when there are conflicts presented by Justice Department
representation, as in the case of a mandamus action brought
by the Attorney General.

In a more recent decision, B193636, June 18, 1979, the
Comptroller General held that the SEC could not reimburse em-
ployees for legal fees incurred as a result of its own miscon-
duct investigation, despite the fact that the initial charges
were made by a private party and the investigation was ulti-
mately resolved in favor of the employees. The Comptroller
General explained his reasoning as follows:

Under these circumstances, the cost of pro-
viding counsel may not be considered a proper
expenditure of appropriated funds. Upon SEC's
determination that the matter should be further
investigated with respect to three of the SEC
employees, the situation was no longer one in
which the Government's interest was aligned
with the interests of the three employees
against charges pressed by a third party, and
thus it was no longer in the Government's in-
terest to provide them with legal counsel. The
SEC hearing was a formal agency fact-finding in-
quiry to determine whether its employees were
guilty of misconduct. In fact, at that point,
the situation was indistinguishable from that
in which an agency itself initiates an investi-
gation into the conduct of its own employees.
That the employees were ultimately vindicated
does not change the character of the proceeding,
at p. 7.

Read together, the Comptroller's decisions regarding represen-
tation of Judicial and SEC employees support a conclusion that
absent express congressional authorization, counsel may not be
provided to defend Executive Branch employees in an investiga-
tion or proceeding being pursued within the Executive Branch.

Since the direction to the Counsel on Professional Re-
sponsibility leaves no room for doubt that the OPR inquiry has
potential criminal ramifications, that conclusion controls with
respect to the OPR inquiry. Moreover, even absent the criminal
r.,mifications, the same considerations would preclude providing
representation for employees in connection witn an investigation
of wrongdoing that may result only in some form of administra-
tive or civil sanction by the Government (such as a fine,
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reprimand or discharge). Therefore, it is our conclusion that
no representation at federal expense is permissible in re-sponding to the OPR investigation. Of course, employees mayretain counsel to represent their personal interests at theirown expense. */

Representation in the Congressional Inquiry. Repre-
sentation before the Senate Committee is a more complicated
problem. It is important first to distinguish between therepresentation of the personal interests of employees, and therepresentation of official governmental interests, because webelieve that in this case the Government may provide counsel
to represent governmental but not personal interests. The
distinction between official and individual interests is made
frequently in connection with the representation of employees
in litigation, and the Justice Department's Representation
Guidelines (attached) anticipate that this distinction will be
made in connection with the representation of employees before
Congress. As we noted earlier, this distinction is also made
by the Comptroller General in determining the availability of
appropriated funds to cover a particular expense.

Although'we,recognize that the official and personal
interests of employees may overlap to a large extent, there are
also interests which are purely personal or entirely governmen-
tal. For example, the interests in avoiding federal criminal
prosecution, civil liability to the United States or adverse
administrative action by a federal agency are clearly personal
rather than governmental interests. On the other hand, the in-
terests in asserting a governmental privilege or defending of-
ficial policies and procedures are governmental interests. The
interests in presenting information correctly and clearly are
both personal and governmental.

The personal interests of employees in regard to the
congressional investigation tend to parallel the purposes of

*/ We have not precluded the possibility of counsel to repre-
sent direct governmental interests which may arise in connection
with the OPR investigation. If such governmental interests
arise, they may be represented. We have described this possi-
bility and the mechanics of such representation in connection
with the congressional inquiry.
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the OPR investigation. Generally, it will serve the personal
interests of employees to avoid making statements to the Senate
that would result in adverse criminal, civil or administrative
action by OPR. As discussed above, there is no existing statu-
tory authority for the Executive Branch to protect these per-
sonal interests through the provision of counsel. To the ex-
tent that these interests are implicated by the Senate investi7
gation, we think that it would be inappropriate for the Govern-
ment to provide counsel to represent them. */

However, there are also legitimate governmental in-
terests which arise. whenever Executive Branch employees are
called to testify before the Congress. Ordinarily, these in-
terests are monitored by agency counsel who accompany Executive
Branch employees called to testify before congressional com-
mittees. We do not believe that your acquiescence in the Senate
Committee's demand not to serve as counsel should preclude all
representation of governmental interests in connection with the
Senate investigation. The attached memorandum, dated January 16,
1974, concluded that it would be proper to "detail" government
attorneys to the White House to provide legal services in con-
nection with the Watergate investigation so long as the lawyer's
employing agency did not have conflicting responsibilities in
the case. On this basis, an attorney from any agency which is
not involved in the Billy Carter matter, could be "detailed" to
the White House to represent governmental interests in connection
with the Senate investigation. We also see no reason why the
White House may not retain a lawyer from a private firm as a
special government employee to perform this function, since the

*/ The attached Department of Justice Representation Guide-
Tines -do appear to contemplate cases in which it would be proper
for this Department to provide representation to employees called
before congressional committees "in their individual capacities."
See 5 50.15(a), at p. 2. Heretofore, this section has become
operable when a present or former federal employee has been a
defendant in a private civil suit and has simultaneously been
called as a witness before a congressional committee. In such
a case, the retention of counsel may be necessary to protect the
employee from providing testimony that would, unnecessarily com-
promise the defense of the civil case.
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1980 White House Appropriation, P.L. 96-74, Sept. 29, 1979, 93Stat. 563, leaves ample discretion to hire counsel for thispurpose. */ The alternatives of detailed or retained counselshould respond to the legitimate concerns of the Senate in-vestigators, without undermining your responsibility to pro-tect legitimate governmental interests in this matter.

In our view, any counsel directed to represent govern-mental interests must be controlled by the Government, and
private counsel retained by employees to represent personalinterests should not be permitted to assert governmental in-terests or privileges. Although it can become difficult todistinguish between personal and governmental interests, thispoint is one of considerable importance. Any employee detailedby the Government to serve as counsel in this matter, first, mustclearly understand that he is the Government's lawyer and notprivate counsel for the represented employee, and, second, that
he reports to and is responsible to the Government. We cannotforesee all of the particular ways in which this distinction
will apply, but care must be taken throughout the course of any,representation to assure that the interests of the Governmentcontrol the decisions that are made.

John M. Harmon
Ass ant Attorney General

Of ice of Legal Counsel

Attachments **/

*/ Technically, representation of this limited nature might be
provided by this Department, but in light of the potential for
conflicts -- or at least the appearance thereof -- we doubt that
such representation should be considered.

**/ Subcommittee note: Attached to the Office of Legal Counsel
FWmorandum were several documents which were not immediately germane
to the question of representation of White House personnel before
Congressional committees. Those attachments have been omitted.
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Title 28--Judicial Administration

CHAPTER 1--DEPARTMENT OF JUSTICE

[Order No.

PART 50--STATEMENTS OF POLICY

Limitation for Representation of Federal
Employees

AGENCY: Department of Justice

ACTION: Statement of policy.

SUMnARY: This statement amends the policy of the Department

on representation of Federal employees when they are sued

individually for actions performed within the scope of

their employment. This amendment is necessary in order to

clarify and expand upon existing procedures.

EFFECTIVE DATE:

FOR FURTHER INFORMATION .CONTACT:. Barbara Allen Babcock,
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Assistant Attorney General, Civil Division, Department of

Justice, Washington, LC. 20530 (202-739-3301).
By virtue of the authority vested in me by 28 U.S.C.

509, Part 50 of Chapter I of Title 28 of the Code of
Federal Regulations is hereby amended by revising S550.15

and 50.16 thereof to read as follows:

550.15 Representation of Federal Employees by Department

of Justice Attorneys or by Private Counsel Furnished by

the Department in State Criminal Proceedings and in Civil

Proceedings and Congressional Proceedings in Which Federal

Employees Are Sued or Subpoenaed in Their Individual

Capacities.

•

(a), Under the• procedures set forth below, a federal

employee (herein defined to include former employft,7s) may

be provided representation in state criminal proceedings

and in civil and Congressional proceedings in which he is

sued or subpoenaed in his individual capacity, not
•

covered by S15.1 of this chapter.

(1) When an employee believes he is entitled'

to representation by the Department of Justice in a
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proceeding, he must s ,mit a written request c that

.representation, together with all process and pleadings

served upon him, to his immediate supervisor or whom-

ever is designated by the head of his department or

agency, forthwith. The employee's employing federal

agency shall submit to the Civil Division, the Civil

Rights Division, the Criminal Division, the Lands

and Natural Resources Division or the Tax Division,

(hereinafter referred to as "the litigating division"),

as appropriate, in a timely manner a statement, with

all available supporting data, as to whether the employee

was acting. within the scope of his employment, together

with its recommendation as to whether representation

should be provided. The communication between the

employee and any individual acting as an attorney at

his employing agency, with. regard to the request for

representation, shall be treated as subject to the

attorney-client privilege. In emergency situations the

litigating division may initiate conditional representa-

tion after communication by telephone with the employing
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agency. In such cases, appropriate written e-ta must

be subsequently provided.

_ (2)- Upon. receipt of-the-agency's notification of

request for counsel, the litigating division shall

determine whether the employee's actions reasonably

7- appear to have been performed within the scope of his

employment and whether providing representation is in

the interest of the United States. In circumstances

where considerations of professional ethics prohibit

direct review of the facts by attorneys of the litigating
_ .

_ division (e.g. because of the possible existence of

inter-defendant conflicts) the litigating division shall

• delegate the fact-finding aspects of this function to

other components of the Department or to a private

attorney at federal expense.

(3) Attorneys employed by any component of the

Department of Justice who participate or assist in either'

the representation of employees under this section or

any process utilized for the purpose of determining whether

the Department should provide representation to a federal
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* employee, undertake full and traditional a...orney-

client relationship with the employee including

application of the attorney-client privilege. Any

adverse information gained by an attorney during the

course of such attorney-client relationship shall not

be disclosed to anyone, either inside or outside the

Department, other than attorneys responsible for repre-

sentation of the employee, unless such disclosure is

_ authorized by the employee. Adverse information shall

continue to be fully protected whether or not repre-

sentation is provided, and even though representation

may be discontinued.

(4) Where there appears to exist the possibility

of a federal criminal investigation or indictment re-

lating to the same subject matter for which representa-

tion is sought, the litigating division shall contact

a designated official in the Criminal, Civil Rights or

Tax Division or other prosecutive authority within the

Department (hereinafter "prosecuting division") to deter-

mine whether the employee is either a subject of a

- 5 -
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federal criminal inv-stigation or a defendanc:In a

federal criminal case. An employee is the subject of

an Investigation if, in addition to being circumstantially

implicated by having the appropriate responsibilities

at:the appropriate time, there is some evidence of his

specific participation in a crime.

-:(5) If a prosecuting division of the Department

indicates that the employee is not the -subject of a.

criminal investigation concerning the act or acts for

which he seeks representation, then representation may

- - provided.-- Similarly, if the Prosecuting division

indicates that there is an ongoing investigation, but -

into a matter other than that for which representation

has been requested, then representation may be provided. 

(6)If the prosecuting division indicates that

the employee is the subject of a federal criminal in-

vestigation concerning the act or acts for which he

seeks representation, the litigating division shall in-

form the employee that no representation by Justice

Department attorneys will be provided_ But, if in such

-6-
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a case no decision to seek an indictment or issue an

infopnation has beel. made, a private attorney may be

provided.to the -employee-at.federal expense under the

procedures of S 50.16.

(7) In any case where it is determined that

Department of Justice attorneys will represent a

federal employee, the litigating division shall promptly

inform the employee and the agency which employs him

(i) that in actions where the United States, any .agency,

or any officer in his official capacity thereof is also

named as a defendant, the Department of Justice is re-

quired by law to represent the United States and/or

such agency or officer and will assert all appropriate'

legal positions and defenses to establish the not:.

liability of such agency, officer and/or the United

States; (ii) that the Department of Justice will not

assert any legal position or defense deemed not to be

in the interest of the United States to assert; and

(iii) where appropriate, that neither the Department

of Justice nor any agency of the United States Government.

has authority to pay or to indemnify the defendant

employee for any judgment for money damages which may

be rendered against such employee.

(8) If a determination mit to provide representa-

tion is made, the litigating division shall inform the

agency and/or the employee that no representation will

be provided.

- 7 -
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(9) If co._licts exist between the legal or factual

positions of various employees in the same case which

make it.inappropriate -fbr -a iingle attorney to represent

them all, the employees may be separated into as many

groups as is necessary to resolve the conflict problem

and each group may be provided with separate representa-

tion. Some situations may make it advisable that private

representation be provided to all conflicting groups

and that direct Justice Department representation be

withheld so as not to prejudice particular defendants.

In such situations, the procedures of 50.16 will apply.

(10) If providing representation to the employee

is otherwise determined to be appropriate but the adequate

representation of the employee requires the making of

an argument which conflicts with a governmental position,

the employee shall be fully advised regarding the nature

. and extent of the conflict. If, after being fully ad- .

vised of the conflict, the employee agrees to be repre-

sented by a Department of Justice attorney, governmental

representation may continue at the option of the liti-

gating division. Similarly, if the employee does not

consent to continued governmental representation, a

private attorney may be provided to the employee at

federal expense under the procedures of section 50:16_

- 8 -
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(11) Once under'aken, representation of . federal

ertiployee under this subsection will continue .until either

all appropriate proceedings, including applicable appellate
- - -

procedures, have ended, or until any of the bases for

declining or withdrawing from representation set forth

in this section is found to exist, including without

limitation the basis that representation is not in the:

interest of the United States. If representation is

discontinued for any reason, the representing Department

attorney on the case will seek to withdraw but will

ensure to the maximum extent possible that the

employee is not prejudiced thereby.
oilowl*L

(12) 'Review and approvalikof a requestofor representation

shall be made by the Assistant Attorney General of the appro-

priate litigating division or his designee. /V-d.niil of a

• • f"1,1•De -

Questions

regarding action to be taken on a request for representation

may be forwarded to the Associate Attorney General or his.

designee. A person whose request for representation has

been denied or whose representation has been terminated, may

request reconsideration of the denial or termination from

the Associate Attorney General.
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. -(l3) At the beginning of each quarter o he fiscal year,

each litigating divi.sion which has rec d requests for re-

presdnfatiori or 'fbrniiriatdd-leiii.ese ation in the previous

quarter, shall submit a repo f-: to the Associate Attorney

General listing the n r of representation requests or

terminations handl in that quarter according to the

requester's st us (i.e., federal civil defendant, state

civil def dant, state criminal defendant, or congressional

witne ), and for each category of defendant or witness, the

er of requests approved, denied, or terminated.

(b) Representation

employee whenever:

(1) The act or acts with regard to whi!ch the -

employee desires representation do not reasonably

appear to have been performed within the scope of

his employment with the federal government;

(2) It is otherwise determined by the Department

that it is not in the interest of the United States

to provide representation to the employee.

50.16 Representation of Federal Employees by Private

Counsel at Federal Expense. .

is not available to a federal

(a) Representation by private counsel at federal

expense is subject to the availability of funds and may

be Provided to a federal employee only in the instances

-
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. -
described in 550.15(a)(6), (9) and (10), and -.1 appropriate

circumstances, for the purposes set forth in 550.15(a)(2)-

. (b) Where private counsel is provided, the following

procedures shall apply:

(1) The Department of Justice must approve

in advance any private counsel to be retained

under this section. •Where national security

interests may be involved, the Department of

Justice will consult with the agency employing

the federal defendant seeking representation.

(2) Federal payments to private counsel for

an employee will cease if the Department of

Justice (i) decides. to seek an indictment of or

to issue an information against that employee

on a federal criminal charge relating tsrthe

act or acts concerning which representation was

undertaken; (ii) determines that the employee's

actions do not reasonably appear to have been

performed within the scope of his employment;

(iii) resolves any conflict described herein and

tenders representation by Department of Justice

*attorneys; (iv) determines that continued

representation is not in the interest of

the United States; (v) terminates the retainer
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for any 3( Isons.

(c) In any case in which the employee is not- -

represented by a Department of Justice attorney, the

Department of Justice may seek leave to intervene or
•••

appear as amicus curiae on behalf of the United States

to assure adequate consideration of issues of governmental

concern.

Date:

GRIFFIN B. BELL
Attorney General
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JAN 16 1974 cc: Piles,e
1,Grauf t•'"
Grunewald

tif..EORANDUM FOR THE ATTORNEY GENERAL
• •

Detailing of Attorneys to the White Uouee ififri
(Summary of .Two Attar.thed Meneranda) 

I. Section 107 of title 3, United States Code, provides:

"Employees of the executive departments and
independent establishments of the executive branch
of the Government may be detailed from time to time
to the White House Office for temporary assistance."

In response to White House inquiries. we have considered
whether thie prevision may be relied Upon to staff a temporary
legal group to represent the President's interests in
Judicial and congressional proceedings relating to Watergate
mettere. Although the language of section 107 Jib unrestricted
on its face and our research has not uncovered any specific
limitatioe, there may be two implicit limitations:

•
1. Congress 'probably did not contemplate this provision

being used in the unique situation in which there existed a
conflict of interest, real or apparent, between the executive
component from which an employee is detailed and the White
Rouse. Given the broad law enforcement responsibility of the
Department presently being implemented in regard to Watergate •
matters by the Special Prosecution Force, it is possible to
suggest the existence .of a conflict for any Justice Department
attorney detailed to the White House to represent the Presi-
dent's interests in these matters.

2. It is certainly unlikely that .Congress contemplated
detailed employees being used for personal rather than offi-
cial ratters.. Utilizing the services of government attorneys .
on matters such as the President's income tax would appear to
be outside the scope of section 107.

• .

II. Apart from section 107, We have considered two additional
stetutory provisions:
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A. Section 3106 of title 5, United States Code, provides
in part:

"Eecept as otherwise authorized by Inv, the head
of aa e=ecutive department or military department
nay not employ an attorney or counsel for the •
conduct of litigation in which the United States.
an ageeey, or employee thereof is a party, or is
interested, or for the securing of evidence there-
for, but shall refer the natter to the Department
of Justice..." .

It has been suggested that this provision night preclude the
White Horse from utilizing attorneys serving in the White House
to conduct litigation involving the President, regardless of
whether they were employed- independently by the White House or
detailed from an executive department. In regard to three cate-
gories of attorneys, our views are as follows:

1. Attorneys employed directly by the White House -
Section 310-6 on Ito face apiries only to the employment of
attorneys by the head of an executive or military department.
Thus, the statute does not restrict the White House, i.e.. the
President.

2. Attorneys detailed frem deeartments other than Justice -
It could be areued that section 51.06 permits executive depart-
ments, other than Justice, to employ an attorney on detail to
the White House even though the attorney would "conduct litiga-
tion," an the theory that the attorney is not being employed
by hie department "for the conduct of litigation." but nerely
is being employed under a general detail which is amplified
at the discretion of the White House to include litigation.
This argument, however, may be eaid to distort the spirit, if not
the letter, of section 3106.

3. Attorneys detailed from Justice - Section 3106 is
incpplicable on its face to Justice epartuent employment of
attorneys to conduct litigation .; However, if a Department
attorney were detailed to the White House to conduct litiga-
tion on behalf of the President, the problem of conflict and
appearances noted earlier In this :memorandum would arise.*/

wr-ffeTvertheless, ft should be recogniecd that there are presently
aree Justice Department attorneys on detail to the White House,
who were detailed dating the tenure of Attorney General Richardson.

- 2 -
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B. Section 516 of title 28, United States Code. pTaVi4en:

"Except as otherwise authorized by law, the conduct
of litigation in which tho United States, an agency,
or officer thereof, in a pnrty, or is interested and
securing evidence therefor, is reserved to ofaccre
of the Department of Justice, under the direction of
the Attorney General."

It has been suggested that this provision, which corresponds
affirmatively to section 3106, might obligate the Department
to conduct the subject litigation, thus precluding alternative
forms of White House attorney staffing. Although a literal
reeding of section 516 might lead to this conclusion, it is
anomalous, in light of the conflict and appearances problem
discussed earlier, to construe this provision as requiring
Justice Department representation of the President's interests
in Watergate matters.

III. Fncoupalendation:

1. Because of the Special Prosecutor activity and the
activity of the House Concittee on impeachment, it may be
inadvisable to detail additional Justice attorneys because of
the conflict of interest situation -on any matter of an arguably
criminal nature.

2. Consideration should be given to delineating with more
clarity the permissible role of. the Justice attorneys now de-
tailed to the White House.

Attachments' (2)

Robert G. Dixon, Jr.
Assistant Attorney General
Office of Legal Counsel
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