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PRO POS ED SETTLE MENT OF MAINE  IND IAN LAND  
CLAIMS

TUE SDA Y, JU LY  1, 198 0

U.S. Senate,
Select Committee on Indian Affairs,

Washington, D.C.
The committee met, pursuan t to notice, at 10:05 a.m., in room 1202, 

Dirksen Senate Office Building, Senator John  Melcher (chairman of 
the committee) presiding.

Present: Senators Melcher, Inouye, and Cohen.
Also present: Senator  Mitchell, a Member of the U.S. Senate from 

the State of Maine.
Staff present: Max I. Richtman, staff director.
Senator Melcher. The committee will come to order.
The purpose of the hearing this morning and tomorrow morning 

before the Select Committee on Indian Affairs is to take testimony on 
S. 2829, to settle the Indian land claims in the State of Maine. This 
legislation is intended to resolve a longstanding and extremely com­
plicated land claim made by the Indian tribes in Maine. S. 2829 is the 
product of the negotiat ing process between the Penobscot and the 
Passamaquoddy Tribes and the Houlton Band of Maliseet Indians  
and the State of Maine.

This negotiating process consists of two bills. One is the Maine 
Implementing Act, which contains the parti es’ agreement over ques­
tions of jurisdiction. It was passed by the Maine S tate Legislature and 
signed into law on April 3, 1980. Its  effectiveness is contingent on the 
enactment of the second piece of legislation, and tha t is S. 2829, about 
which this hearing has been called.

The Select Committee  on Indian Affairs has a valuable role in the 
entire settlement process by insuring through extensive research tha t 
all partie s involved are adequately represented and tha t the proposed 
legislation is legally sufficient.

The committee, through the hearing process, will identify and refine 
a reasoned and principled legislative approach to settlement, taking  
into account the intere st and responsibilities of all parties.

As chairman of this committee, I believe that any legislative solu­
tion to this claim, as  well as other Indian claims, should be directed 
toward a workable resolution which is fair and jus t for all parties in­
volved. For the Congress to attempt anything short of this would be 
less than  responsible.

The test of a good legislative solution is fairness and equity to both 
Indians who are, in this case, Indian citizens of Maine, and non- 
Indian citizens of Maine and non-Indian citizens throughout the 

(1)
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United States. Tha t is a test of whether or not this legislation, S. 2892, 
is good. I have confidence in it, personally. We will establish these 
facts, we believe, during these 2 days of hearings.

I can tell you, as chairman of this committee, if all goes as I  believe 
it should go, and the facts are established tha t S. 2829 is fa ir and 
equitable, I pledge to you t ha t I will do my utmos t to make sure that  
the Senate approves the bill.

I commend all of you who have participa ted in this settlement for 
the dedication and hard work you have shown in an a ttemp t to reach 
a settlement which is mutually acceptable. I am sure th at  this hearing 
will provide an opportunity for all concerned parties to express their 
views and assist the committee in performance of our duty.

At this point, without objection, I will place a copy of S. 2829 in 
the hearing record.

[The bill follows. Testimony resumes on p. 26.]
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96th CONGRESS ^1  O O H A  
2d Session

To provide for the set tleme nt of land claims of Indians , Ind ian  nations and tribes 
and bands of Ind ians in the Sta te of Maine, including the Passamaquoddy 
Tribe, the Penobsc ot Nation , and the Houl ton Band of Maliseet Indians , and 
for o ther  purposes.

IN THE  SEN ATE OF THE UN ITE D STAT ES

J une  13 (legislative day, J une 12), 1980  
Mr. Cohen  (for h imself  and Mr. Mit chel l) introduced the following bill; which 

was read twice  and  referred to the Select Committee on Indian Affairs

A BILL
To provide for the settlement of land claims of Indians, Indian 

nations and tribes and bands of Indians in the State  of 
Maine, including the Passamaquoddy Tribe, the Penobscot 
Nation, and the Houlton Band of Maliseet Indians, and for 
other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the “Maine Indian Claims

4 Settlement Act of 1980” .

5 CONGRESSIONAL FINDINGS AND DECLARATIO N OF POLICY

6 Sec . 2. (a) Congress hereby finds and declares that:
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(1) The Passamaquoddy Tribe, the Penobscot 

Nation, and the Maliseet Tribe are asserting claims for 

possession of lands within the State of Maine and for 

damages on the grounds that the lands in question 

were originally transferred in violation of law, includ­

ing the Trade and Intercourse Act of 1790 (1 Stat. 

137), or subsequent reenactments or versions thereof.

(2) The Indians, Indian nations, and tribes and 

bands of Indians , other than the Passamaquoddy Tribe, 

the Penobscot Nation, and the Maliseet Tribe, that 

once may have held aboriginal title to lands within the 

State of Maine long ago have lost their aboriginal hold­

ings and have ceased to exist.

(3) The Penobscot Nation, as represented as of 

the time of passage of this Act by the Penobscot Na­

tion’s' Governor and Council, is the successor in inter­

est to the aboriginal entity generally known as the Pe­

nobscot Nation, which years ago claimed aboriginal 

title to certain lands in the State  of Maine.

(4) The Passamaquoddy Tribe, as represented as 

of the time of passage of this Act by the Join t Tribal 

Council of the Passamaquoddy Tribe, is the successor 

in interest to the aboriginal entity generally known as 

the Passamaquoddy Tribe, which years  ago claimed 

aboriginal title to certain lands in the State  of Maine.
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(5) The Houlton Band of Maliseet Indians, as rep­

resented  as of the time of passage of this Act by the 

Houlton Band Council, is the successor in interest, as 

to lands within the United States, to the aboriginal 

entity general ly known as the Maliseet Tribe, which 

years ago claimed aboriginal title to certain lands in 

the State of Maine.

(6) Substantial economic and social hardship to a 

large number of landowners, citizens, and communities 

in the Sta te of Maine, and therefore to the economy of 

the State of Maine as a whole, will result if the afore­

mentioned claims are not resolved promptly.

(7) This Act represents  a good faith effort on the 

part of Congress to provide the Passamaquoddy Tribe, 

the Penobscot  Nation, and the Houlton Band of Mali­

seet Indians with a fair and just settlement of their 

land claims. In the absence of congressional action, 

these land claims would be pursued through the courts, 

a process which in all likelihood would consume many 

years and thereby promote hostility and uncertainty in 

the State of Maine to the ultimate detriment of the 

Passamaquoddy Tribe, the Penobscot Nation, the 

Houlton Band of Maliseet Indians, their members, and 

all other citizens of the State  of Maine.
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4

(8) The parties to these claims, acting through

their duly authorized representa tives, whose authority 

is hereby recognized and acknowledged, have executed 

a Settlement Agreement dated , 1980,

which requires implementing legislation by Congress.

(9) The State  of Maine, with the agreement of the 

Passamaquoddy Tribe, the Penobscot Nation, and the 

Houlton Band of Maliseet Indians, has enacted legisla­

tion defining the relationship between the Passama­

quoddy Tribe, the Penobscot Nation, the Houlton Band 

of Maliseet Indians and their members, and the State 

of Maine.

(10) Since 1820, the State of Maine has provided 

special services to the Indians residing within its bor­

ders, including the members of the Passamaquoddy 

Tribe, the Penobscot Nation, and the Houlton Band of 

Maliseet Indians.  During this same period, the United 

States provided few special services to the respective 

tribe, nation, or band, and repeatedly denied that it 

had jurisdiction over or responsibility for the said tribe, 

nation, and band. In view of this provision of special 

services by the State of Maine, requiring substantial 

expenditures by the State of Maine and made by the 

State of Maine without being required to do so by Fed­

eral law, it is the intent of Congress tha t the State of

*
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1

5

Maine not be requi red fur ther to contr ibute  direc tly to

2 this claims settl ement.

3 (b) I t is the  purpose of thi s Act—

4 (1) to remove the  cloud on the titles to land in the

5 Sta te of Maine resulting from Indian claims;

6 (2) to clarify the sta tus  of othe r land and natura l

7 resources in the Sta te of Maine;

8 (3) to ratify the Maine Implemen ting Act, which

9 defines the relat ionsh ip between the Sta te of Maine

10 and the Passamaquod dy Tribe and the Penobscot

11 Nation; and

12 (4) to confirm that  all othe r Indians, Indian na-

13 tions and tribes and bands of Indian s now or hereaf ter

14 existing or recognized in the Sta te of Maine are and

15 shall be subject to all laws  of the Sta te of Maine.

16 DEFI NIT IO NS

17 Sec . 3. For purposes  of thi s Act, the term —

18 (a) “ Houlton Band of Maliseet Ind ians” means

19 the Maliseet Tribe of Indians as const ituted on March

20 4, 1789, and all its predecessors and successors in in-

• 21 tere st, which, as of the date  of passage of this  Act,  are

22 represented, as to lands within the United Sta tes , by

23 the Houlton Band Council of the Houl ton Band of

24 Maliseet  Indians.
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(b) “Land or other  natural resources” means any 

real property or other natural resources, or any inter­

est in or right involving any real property or other nat ­

ural resources, including but without limitation miner­

als and mineral rights, timber and timber rights, water 

and water rights, and hunting and fishing rights.

(c) “Land Acquisition Fund” means the Maine 

Indian Claims Land Acquisition Fund established 

under section 5(c) of this Act.

(d) “Laws of the Sta te” means the Constitution, 

and all statutes, regulations, and common laws of the 

State of Maine and its political subdivisions, and all 

subsequent amendments thereto or judicial interpreta ­

tions thereof.

(e) “Maine Implementing Act” means the “Act to 

Implement the Maine Indian Claims Sett lement” en­

acted by the State of Maine in chapter of the Pri­

vate and Special Law’s of 1979.

(f) “Passamaquoddy Indian Reservation” means 

those lands as defined in the Maine Implementing Act.

(g) “Passamaquoddy Territory” means those lands 

as defined in the Maine Implementing Act.

(h) ‘ “Passamaquoddy Tribe” means the Passama­

quoddy Indian Tribe, as constituted on March 4, 1789, 

and all its predecessors and successors in interest,

*
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which as of the date of passage of this Act, are repre­

sented by the Joint Tribal Council of the Passama- 

quoddy Tribe, with separate Councils at the Indian 

Township and Pleasant Point Reservations.

(i) “Penobscot Indian Reservation” means those 

lands as defined in the Maine Implementing Act.

(j) “Penobscot Indian Territory” means those 

lands defined in the Maine Implementing Act.

(k) “Penobscot Nation” means the Penobscot 

Indian Nation as constituted on March 4, 1789, and all 

its predecessors and successors in interest,  which as of 

the date of passage of this Act are represented by the 

Penobscot Nation Governor and Council.

(l) “Secretary” means the Secretary of the 

Interior.

(m) “Settlement Fund” means the Maine Indian 

Claims Settlement Fund established under section 5(a) 

of this Act.

(n) “Transfer” includes but is not limited to any 

voluntary  or involuntary sale, grant , lease, allotment, 

partition, or other conveyance; any transaction the pur­

pose of which was to effect a sale, grant, lease, allot­

ment, partition, or conveyance; and any act, event, or 

circumstance that resulted in a change in title to, pos-
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1 session of, dominion over, or control of land or other

2 natural resources.

3 APPROVAL OF PRIO R TRAN SFERS AND EXTIN GUISH MENT

4 OF INDIAN TITLE AND CLAIMS OF THE PASSAMA-

5 QUODDY TRIBE , TH E PENOBSCOT NATION, TH E HOU L-

6 TON BAND OF MA LIS EET INDIANS, AND ANY OTHER

7 INDIANS, INDIAN NAT ION, OR TRIBE OR BAND OF IN-

8 DIANS WITHIN THE  ST AT E OF MAINE

9 Sec . 4. (a)(1) Anv transfer of land or other natura l re-

10 sources located anywhere within the United States from, by,

11 or on behalf of the Passamaquoddy Tribe, the Penobscot

12 Nation, the Houlton Band of Maliseet Indians, or any of their

13 members, and any transfer of land or other natural resources

14 located anywhere within the State  of Maine, from, by, or on

15 behalf of any Indian, Indian nation, or tribe or band of Indi-

16 ans, including but without limitation any transfer pursuant to

17 any treaty, compact, or statu te of any State , shall be deemed

18 to have been made in accordance with the Constitution and

19 all laws of the United State s, including but without limitation

20 the Trade and Intercourse Act of 1790, Act of July 22, 1790

21 (ch. 33, sec. 4, 1 Stat. 137, 138), and all amendments there-

22 to and all subsequent reenactments and versions thereof, and

23 Congress hereby does approve and ratify any such transfer

24 effective as of the date of said transfer.
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1 (2) Any transfe r of land or other natura l resources lo-

2 cated anywhere within the State  of Maine, from, by, or on

3 behalf of any Indian nation, or tribe or band of Indians in-

4 eluding but without limitation any transfer pursuant to any

5 treaty, compact or statute of any State , shall be deemed to

6 have been made in accordance with the laws of the State,

7 and Congress hereby does approve and ratify any such trans-

8 fer effective as of the date of said transfer.

9 (3) Any transfe r of land or other natura l resources lo-

10 cated anywhere within the State  of Maine, from, by, or on

11 behalf of any individual Indian, which occurred prior to De-

12 cember 1, 1873, including but without limitation any transfer

13 pursuant to any trea ty, compact or statute of any State, shall

14 be deemed to have been made in accordance with the laws of

15 the State, and Congress hereby does approve and ratify any

16 such transfer effective as of the date of said transfer.

17 (b) To the exten t that any transfer of land or other natu-

18 ral resources described in section 4(a) may involve land or

19 other natural resources to which the Passamaquoddy Tribe,

20 the Penobscot Nation, the Houlton Band of Maliseet Indians,

21 or any of their members, or any other Indian, Indian nation,

22 or tribe or band of Indians had aboriginal title, subsection

23 4(a) shall be regarded as an extinguishment of said aboriginal

24 title as of the date  of such t ransfer.
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(c) By virtue of the approval and ratification of a trans­

fer of land or other natural  resources effected by this section, 

or the extinguishment of aboriginal title effected thereby, all 

claims against the United States , any State  or subdivision 

thereof, or any other person or entity, by the Passamaquoddy 

Tribe, the Penobscot Nation, the Houlton Band of Maliseet 

Indians or any of their members or by any other Indian, 

Indian nation, tribe or band of Indians, or any predecessors 

or successors in interes t thereof, arising at the time of or 

subsequent to the transfer and based on any interes t in or 

right involving such land or other natural resources, includ­

ing but without limitation claims for trespass damages or 

claims for use and occupancy, shall be deemed extinguished 

as of the date of the transfer.

ESTABLISHMENT OF FUNDS

Sec. 5. (a) The Secre tary of the Treasury shall estab­

lish an account in the Treasury of the United States to be 

known as the Maine Indian Claims Settlement Fund and 

shall transfer $27,000,000 from the general funds of the 

Treasury into such account following the appropriation au­

thorized bv section 13 of this Act.

(b)(1) One-half of the principal of the Settlement Fund 

shall be held in trust by the Secretary for the benefit of the 

Passamaquoddy Tribe, and the other half of the Settlement 

Fund shall be held in trus t for the benefit of the Penobscot
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Nation. Each portion of the Settlement Fund shall be in­

vested and administered by the Secretary in accordance with 

terms established by the Passamaquoddy Tribe or the Penob­

scot Nation, respectively, and agreed to by the Secretary. 

The Secretary shall accept reasonable terms for investment 

and administration proposed by the Passamaquoddy Tribe or 

the Penobscot Nation within thi rty days of the date on which 

he receives the proposed terms, and, until such terms have 

been agreed upon, shall fix the terms for the administration of 

the Settlement Fund. The Passamaquoddy Tribe or the Pe­

nobscot Nation may obtain judicial review in the United 

States  Distric t Court for the District of Maine of any refusal 

by the Secre tary to accept reasonable terms put forth by the 

respective tribe or nation, or of any failure of the Secretary 

to administer  such funds in accordance with such terms.

(2) Under no circumstances shall any part of the princi­

pal of the Settlement Fund be distributed to either  the Pas sa­

maquoddy Tribe or the Penobscot Nation, or to any member 

of either tribe or nation: Provided, however, That  nothing 

herein shall prevent reasonable investment of the principal of 

said Fund by the Secretary.

(3) The Secretary , on a quarterly basis, shall make 

available to the Passamaquoddy Tribe and the Penobscot 

Nation, without liability to or on the part of the United 

State s, and without any deductions, any income derived from

69-801  0 - 8 1  (V ol.  1) -  2
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that portion of the Settlement Fund allocated to the respec­

tive tribe or nation, the use of which shall be free from regu­

lation by the Secreta ry: Provided, however, That  the Passa- 

maquoddy Tribe and the Penobscot Nation annually shall 

each expend the income from $1,000,000 of their portion of 

the Settlement  Fund for the benefit of thei r respective mem­

bers who are over the age of sixty.

(c) The Secre tary of the Treasury shall establish an ac­

count in the Treasury of the United States  to be known as 

the Maine Indian Claims Land Acquisition Fund and shall 

transfer $54,500,000 from the general funds of the Treasury 

into such account following the appropriation authorized by 

section 13 of this Act.

(d) The principal of the Land Acquisition Fund shall be 

held in trust by the Secretary as follows:

(1) $900 ,000 shall be held for the benefit of the

Houlton Band of Maliseet Indians to be used to pur­

chase 5,000 acres of Maine woodland;

(2) one-half of the balance of the principal of the

Land Acquisition Fund shall be held by the Secretary 

for the benefit of the Passamaquoddy Tribe; and

(3) the other half of the balance of the principal of 

the Land Acquisition Fund shall be held for the benefit 

of the Penobscot Nation.

*>
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The Secretary shall expend, with the consent of the affected 

tribe, nation, or band, the principal and any income accruing 

to this Land Acquisition Fund for the purpose of acquiring 

land for the Passamaquoddy Tribe, the Penobscot Nation, 

and the Houlton Band of Maliseet Indians and for no other 

purpose. If the Houlton Band of Maliseet Indians should 

cease to exist, any lands acquired for the Maliseet Tribe pur­

suant to section 5 shall be divided equally and held in trust, 

one-half for the benefit of the Passamaquoddy Tribe and one- 

half for the benefit of the Penobscot Nation.

(e)(1) The provisions of section 177 of title 25 of the 

United States Code shall not be applicable to (i) the Passa­

maquoddy Tribe, the Penobscot Nation, or the Houlton Band 

of Maliseet Indians or any other Indian, Indian nation, or 

tribe or band of Indians in the State  of Maine, and (ii) any 

land or other natural resources owned by or held in trust for 

the Passamaquoddy Tribe, the Penobscot Nation, or the 

Houlton Band of Maliseet Indians or any other Indian, 

Indian nation, or tribe or band of Indians in the State of 

Maine. Except as provided in subsection (e)(2), such land or 

other natural resources shall not otherwise be subject to any 

restra int on alienation by virtue of being held in t rust by the 

United S tates or the Secretary .

(2) Any transfer of land or other natural resources 

within the Passamaquoddy Indian Territory or the Penobscot
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Indian Territory, except takings for public uses consistent 

with the Maine Implementing Act or the laws of the United 

States, or transfers of individual Indian assignments from one 

member of the Passamaquoddy Tribe or Penobscot Nation to 

another member of the same tribe or nation shall be void ab 

initio and without any validity in law or equity unless made 

by or with the consent of the respective tribe or nation and 

with the approval of the Secretary: Provided, however, That 

the Secretary and the respective tribe or nation shall have 

authority to approve only transfers of timber and o ther natu­

ral resources; leases of land for a term not to exceed fifty 

years; exchanges of land; and transfers of land or other natu­

ral resources the proceeds of which are reinvested in land 

within two years of the date of the receipt of such proceeds.

(0- Land acquired and held by the Secretary for the 

benefit of the Passamaquoddy Tribe and the Penobscot 

Nation shall be managed and administered in accordance 

with terms established by the respective tribe or nation and 

agreed to by the Secre tary. The Secretary shall accept rea­

sonable terms for management and administration proposed 

by the Passamaquoddy Tribe or the Penobscot Nation within 

thirty  days of the date on which he receives the proposed 

terms, and until such terms have been agreed upon shall fix 

the terms for management and administration of said lands. 

The Passmaquoddy Tribe or the Penobscot Nation may

♦

9
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obtain judicial review in the United States  District Court for 

the District of Maine of any refusal of the Secre tary to accept 

reasonable terms put forth bv the respective tribe or nation, 

or of any failure of the Secretary to administer such lands in 

accordance with such terms.

(g) In the event of a taking of land or any interest in 

land owned by or held in t rust for the Passamaquoddy Tribe, 

the Penobscot Nation or the Houlton Band of Maliseet Indi­

ans for public uses pursuant to the laws of the State or the 

laws of the United States, the Secretary shall reinvest the 

money received in other lands for the respective tribe, nation 

or band within two years of the date on which the money is 

received. Any lands so acquired shall be approved by the 

affected tribe, nation, or band, and shall be subject to the 

terms of this Act and the Maine Implementing Act.

AP PL IC AT IO N OF  ST ATE  LAWS

Sec . 6. (a) Except as otherwise provided in subsections 

(b), (d), and (e) of this section, all Indians, Indian nations, 

tribes, and bands of Indians in the State of Maine, other than 

the Passamaquoddy Tribe and the Penobscot Nation and 

their members, and all lands or other natural resources 

owned by or held in trust by the United States, or by any 

other person or entity for any such Indian, Indian nation or 

tribe, or band of Indians, shall be subject to the civil and 

criminal jurisdiction of the State , the laws of the State , and25
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to the civil and criminal jurisdiction of the courts of the State, 

to the same extent as any other person or land therein.

(h) The Passamaquoddy Tribe, the Penobscot Nation, 

their members, and the land owned by or held for the benefit 

of the Passamaquoddy Tribe, the Penobscot Nation, and thei r 

members, shall be subject to the jurisdiction of the State  of 

Maine to the extent and in the manner provided in the Maine 

Implementing Act. The Maine Implementing Act is hereby 

approved, ratified and confirmed, and the provisions of the 

Maine Implementing Act which hereafter  become effective, 

including any subsequent amendments pursuant  to subsection 

(d), are incorporated by reference as fully as if set forth 

herein. The Maine Implementing Act shall not be subject to 

the provisions of section 1919 of title 25 of the United States 

Code.

(c) The Passamaquoddy Tribe, the Penobscot Nation, 

the Houlton Band of Maliseet Indians, and all members 

thereof, and all other Indians , Indian nations, or tribes, or 

bands of Indians in the State of Maine may sue and be sued 

in the courts of the State  of Maine and the United State s to 

the same extent as any other entity or person residing in the 

State of Maine may sue and be sued in those courts: Pro­

vided, however, That the Passamaquoddy Tribe, the Penob­

scot Nation, and their officers and employees shall be 

immune from suit to the extent provided in the  Maine Imple-
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1 meriting Act. In the event that either the Passamaquoddy

2 Tribe or the Penobscot Nation fails to pay any money judg-

3 ment entered  against it within ninety days a fter entry of final

4 judgment, the Secretary shall pay any such money judgment

5 from that portion of the income of the Settlement Fund held

6 for the respective tribe or nation. Any person asserting a

7 money judgment against either the Passamaquoddy Tribe or

8 the Penobscot Nation may sue the Secre tary in the United

9 States Distric t Court for the District of Maine for any such

10 amount due.

11 (d) Congress hereby consents to any amendment to the

12 Maine Implementing Act w ith respect to e ither the Passama-

13 quoddy Tribe or Penobscot Nation provided that such amend-

14 ment is made with the agreement of such tribe or nation.

15 (e) The Passamaquoddy Tribe and the Penobscot Nation

16 are hereby authorized to exercise jurisdiction, separate and

17 distinct from the civil and criminal jurisdiction of the State  of

18 Maine, to the extent authorized by the Maine Implementing

19 Act, and any subsequent amendments thereto.

20 (f) The United States , every State,  every territory or

21 possession of the United States , and every Indian nation and

22 tribe and band of Indians shall give full faith and credit to the

23 judicial proceedings of the Passamaquoddy Tribe and the Pe-

24 nobscot Nation. The Passamaquoddy Tribe and the Penob-

25 scot Nation shall give full faith and credit to the judicial pro-
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ceedings of each other and to the judicial proceedings of the 

United States, every State , every territory or possession of 

the United States, and every recognized Indian nation and 

tribe and band of Indians.

(g) Except as provided in this Act, the laws of the 

United States which relate or accord special status or rights 

to Indians, Indian nations, tribes, and bands of Indians, 

Indian lands, Indian reservations, Indian country, Indian ter ­

ritory, or lands held in trus t for Indians, shall not apply 

within the State of Maine: Provided, however, That the 

Passamaquoddy Tribe, the Penobscot Nation, and the Houl­

ton Band of Maliseet Indians shall be eligible to receive all 

the financial benefits w’hich the  United States  provides to In­

dians, Indian nations and tribes or bands of Indians to the 

same ex tent and subject to the same eligibility criteria gener­

ally applicable to other Indians, Indian nations, or tribes or 

bands of Indians and for the purposes of determining eligibil­

ity for such financial benefits, the respective tribe, nation, 

and band shall be deemed to be federally recognized Indian 

tribes: An d provided further,  Tha t the Passamaquoddy Tribe, 

the Penobscot Nation, and the Houlton Band of Maliseet In­

dians shall be considered federally recognized Indian tribes 

for the purposes of Federal taxation  and any lands owned by 

or held in t rust for the respective tribe, nation, or band shall

*
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be considered Federa l Indian reservations for purposes of 

Federal taxation.

IM PL EM EN TA TI ON OF  TH E INDIAN  CH ILD W EL FA RE ACT

Sec . 7. (a) The Passamaquoddy Tribe or the Penobscot 

Nation may assume exclusive jurisdiction over Indian child 

custody proceedings pursuant to section 1901 of title 25, 

United States  Code. Before the respective tribe or nation 

may assume such jurisdiction over Indian child custody pro­

ceedings, the respective tribe or nation shall present to the 

Secretary for approval a petition to assume such jurisdiction 

and the Secre tary shall approve that  petition in the manner 

prescribed by section 1918(a)—(c) of title 25, United States  

Code.

(b) Any petition to assume jurisdiction over Indian child 

custody proceedings by the Passamaquoddy Tribe or the Pe­

nobscot Nation shall be considered and determined by the 

Secretary in accordance with section 1918 (b) and (c) of title 

25, United States Code.

(c) Assumption of jurisdiction under this section shall 

not affect any action or proceeding over which a court has 

already assumed jurisdiction.

(d) For the purposes of this section, the Passamaquoddy 

Indian Reservation and the Penobscot Indian Reservation 

shall be deemed to be “reserva tions” within section 1903(10) 

of title 25, United States  Code, and the Passamaquoddy
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1 Tribe and the Penobscot  Nation shall be deemed to be

2 “Ind ian trib es” with in section 1903(8) of title  25, United

3 Sta tes Code.

4 (e) Until the  Passamaquod dy Tribe or the Penobscot

5 Nation has assumed exclusive jurisdiction over  the Indian

6 child custody proceedings pursuant to this section, the Sta te

7 of Maine shall hav e exclusive jurisdiction over  the Indian

8 child custody proceedings of tha t tribe or nation .

9 EFFECT OF PAY MEN TS TO PASSAMAQUODDY TRIBE ,

10 PENO BSCO T NAT ION, AND HOULTON  BAND OF MALI-

11 SEET INDIANS

12 Sec . 8. (a) No payments to be made for the benefit of

13 the Passamaquodd y Tribe, the Penobscot Nation, and the

14 Houlton  Band of Maliseet Indians pursuant to the terms of

15 this Act shall be considered  by any agency or depa rtme nt of

16 the United Sta tes  in determ ining  or computing  the Sta te of

17 Maine’s eligibility for partic ipatio n in any financia l aid pro-

18 gram of the United Sta tes .

19 (b) The eligibili ty for or rece ipt of paymen ts from the

20 Sta te of Maine by the  Passamaquoddy Tribe  and the Penob-

21 scot Nation  or any  of thei r members  pursua nt to the Maine

22 Implementing Act  or any other law of the Sta te of Maine

23 shall not be considered  by any departm ent or agency of the

24 United Sta tes  in dete rmin ing the eligibility of or computing

25 payments to the Passamaquod dy Tribe or the Penobscot
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Nation or any of their members under anv financial aid pro­

gram of the United States.

(c) The availability of funds or distribution of funds pur­

suant to section 5 of this Act may not be considered as 

income or resources or otherwise utilized as the basis (1) for 

denying any Indian household or member thereof participa­

tion in any federally assisted housing program, (2) for deny­

ing or reducing the Federal financial assistance or other Fed­

eral benefits to which such household or member would oth­

erwise be entitled, or (3) for denying or reducing the Federal 

financial assistance or other Federal benefits to which the 

Passamaquoddy Tribe or Penobscot Nation would otherwise 

be entitled.

DEFERRAL OF CAPITAL GAINS

Sec . 9. For the purpose of subtitle A of the Internal 

Revenue Code of 1954, any transfer by private owners of 

land purchased by the Secretary with moneys from the Land 

Acquisition Fund shall he deemed to be an involuntary con­

version within the meaning of section 1033 of the Internal 

Revenue Code of 1954, as amended.

TRANSFER OF TRIBAL TRUST FUNDS HELD BY THE STATE

OF MAINE

Sec . 10. All funds of either the Passamaquoddy Tribe 

or the Penobscot Nation held in trust by the State of Maine 

as of the effective date of this Act shall be t ransferred to the
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Secretary to be held in trust for the respective tribe or nation 

and shall be added to the principal of the Settlement Fund 

allocated to that  tribe or nation. The delivery of said State 

funds to the Secre tary shall be accepted in full discharge of 

any claim of the respective tribe or nation, its predecessors 

and successors in interest , and its members, against the S tate 

of Maine, its officers, employees, agents, and representatives, 

arising from the administration or management of said State 

funds. Upon receipt of said State  funds, the Secretary, on 

behalf of the respective tribe and nation, shall execute 

general releases of all claims against the Sta te of Maine, its 

officers, employees, agents, and representatives arising from 

the administration or management of said S tate  funds.

OTHER CLAIMS DISCHARGED BY THIS ACT 

Sec. 11. Except as expressly provided herein, this Act 

shall constitute a general  discharge and release of all obliga­

tions of the S tate of Maine and all of its political subdivisions, 

agencies, departments, and all of the officers or employees 

thereof arising from any treaty  or agreement with, or on 

behalf of, any Indian, Indian nation, or tribe or band of Indi­

ans or the United State s as trustee therefor, including those 

actions presently pending in the United States  District Court 

for the District of Maine captioned United State s of America 

against State of Maine (Civil Action Nos. 1966-ND and 

1969-ND).

4
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LIMITATION OF ACTIONS

Sec . 12. Except  as provided in this Act, no provision of 

this Act shall be construed to constitute a jurisdictional act, 

to confer jurisdiction to sue, nor to grant  implied consent to 

any Indian, Indian nation or tribe or band of Indians to sue 

the United States or any of its officers with respect  to the 

claims extinguished by the  operation of this Act.

AUTHORIZATION

Sec . 13. There is hereby authorized to be appropriated 

$81,500 ,000 for transfer to the funds established by section 5 

of this Act.

INSEPARABILITY

Sec . 14. In the event that any provision of section 4 of 

this Act is held invalid, it is the intent of Congress that  the 

entire Act be invalidated. In the event that  any other section 

or provision of this Act is held invalid, it is the intent of 

Congress that  the remaining sections of this Act shall 

continue in full force and effect.



Senator Melcher. With a grea t deal of pleasure, I yield to the senior Senator from Maine, Senator Cohen, a distinguished member, not only of the Senate, but  a very valuable and distinguished member of this Select Committee on Indian  Affairs.
Senator Cohen. Thank you, Mr. Chairman.
As you indicated, the purpose of these hearings that  we are holding is to accept testimony on legislation to resolve claims which three Maine Indian tribes—the Penobscot, the Passamaquoddy Tribes, and the Houston Band of Maliseet Indians—have raised against the State of Maine and many of its residents.
Before turning to the subject of these hearings, however, I would like to take a few minutes to speak to the nature  of the claim and to the events which have brought us here today.
The origin of these claims lies in the early history of the United States. In its first session the newly formed Congress of the United States enacted a series of st atu tes  known together as the Trade and Intercourse Act which regulated a wide range of activities  between the aboriginal inhabi tants of America and its non-Indian settlers. Salient among the provisions of the act was the nonintercourse statute which prohibited land transact ions, between Indians and States or individual citizens, without the approval of the Federal Government.Although the Trade and Intercourse Act and the nonintercourse sta tute were reinacted and amended several times in the succeeding years and the nonintercourse sta tute became the cornerstone of Federa l-Indian policy of the West. It was rarely applied within the boundaries of the Thirteen Original States. On the contrary, these States continued to conduct their  relations with the Indians as they had before the act was passed. Consequently, several of the Eastern States made far-reaching treaties with the Indian tribes within their borders involving the relinquishment of the tribes’ aboriginal title to large tr act s of land.
Massachusetts and its successor in interest, Maine, executed a number of treaties with both the Penobscot and Passamaquoddy Tribes under which the tribes agreed to surrender their  possessory interest  in up to 12.5 million acres, or more than  60 percent, of the State of Maine. The first of these treaties was effected in 1794, a little more than 1 year after the first reenactment of the Trade and Inte r­course Act. The second was made in 1796, the same year in which Congress reenacted the act for the second time. These treaties, then, were made despite continuing congressional attention to the Trade and Intercourse Act. And they were made even though the Eas tern States had representatives to the Congress who were presumbably aware of the legislation.
It bears noting that , in making these agreements with the Indian tribes, the agents of Massachusetts and Maine were not acting in defiance of the Federal Government and the Trade and Intercourse Act. Rather, they were proceeding on the assumption tha t the act did not apply to them. Nor is there any record tha t the Federal Govern­ment objected to these agreements. The part ies to the treat ies entered into them in good faith and they  have been considered valid ever since.
Only recent ly has the legality of these agreements been questioned. Several years ago, the Maine tribes asserted that , in fact, the nonin-
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tercourse sta tute did apply to the State  of Maine. Accordingly, they 
argued that the treaties between their ancestors and Massa­
chusetts and Maine were invalid for lack of the Federal approval 
required in the act. The Federal Government rejected the tribes 
assertion and contested it,  through the  Justice Department, in Federal  
Distr ict Court. In a landmark decision in 1975, however, the distr ict 
court held, despite the arguments of the Depar tments of the Inter ior 
and Justice to the contra ry, t ha t the nonintercourse sta tut e does apply 
to the Passamaquoddy Tribe  and tha t tha t st atu te imposes the duties 
of a trustee on the Federal Government in its relations with the tribe. 
On appeal, the decision was affirmed by the First Circu it Court of 
Appeals which at the same time noted that it had not determined 
whether the nonintercourse sta tut e applied to the land transact ions 
embodied in the treaties between the Indian tribes and Maine and 
Massachusetts. This question remains unresolved to this  day.

In reaching its decision, the Maine Federal d istrict  cour t adverted to 
a facet of the case which continues to loom large in attempts to 
determine the breadth  of the statute:  Tha t is the lack of legislative 
history on the act. The court noted tha t it was aware of “no legisla­
tive history of the Nonintercourse Act which might reveal whether the 
first Congress had in mind the Passamaquoddies when it enacted the 
1970 act .” Despite diligent and scholarly research by all parties to this 
case, the nonintercourse s tatute  remains shrouded in ambiguity.

In  light of the cour t’s decision, the Federal Government undertook 
to press the case of the Maine tribes. As it proceeded to do this, the 
enorm ity of the problem became immediately apparent. Nearly 200 
years  had passed since the first treaty was signed and in the meantime 
towns were established and developed. The land changed hands on 
innumerab le occasions. Generations of Maine citizens had lived out 
their  lives secure in the belief that the titles of the ir land were sound. 
Now more than 350,000 people live on this disputed land.

In  deciding how to handle the case, the Federal Government was 
forced to come to grips with some extremely difficult problems. To 
begin with, it recognized tha t unless some form of Federal relief was 
afforded to the State  of Maine, the mere notice of a suit would have 
a severely adverse im pact  upon the economy of the State and on the 
lives of its citizens. Furthermore, the importance of the suit would 
insure that  numerous legal questions would be raised in court which 
would make certain that a final decision on the merits would not be 
quickly forthcoming.

The very theory of the operation of the nonintercourse sta tut e 
engendered some troublesome and perplexing questions about the 
Federal Government’s role as a litigant on the tribes’ behalf; for, 
judicial construction of the nonintercourse sta tute has held that it 
creates a trustee-beneficiary rela tionship between the Federal Govern­
ment and tribes to which it applies. As the tribe s’ protector, the Fed­
eral Government is bound, under the sta tute, to prevent them from 
disposing of the ir lands improvidently  and from being exploited by 
unscrupulous non-Indians.

In Maine, the Federal Government had not only failed to observe 
its fiduciary duties;  it actively violated them in countless ways. The 
Federal Government itself, for example, had entered onto lands alleg­
edly subject to the possessory rights of its beneficiaries and, without
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obtaining the permission of those beneficiaries, mater ially altered 
the land by building mili tary  installations, post offices, and other 
Federal buildings. Furthermore, through Federal agencies and depart­
ments such as the Economic Development Adm inistration, the D epart­
ment of Transportat ion, the  Farmers Home Adminis tration, and so 
forth, the Federal Government had actively encouraged and even 
supplied private citizens and the State  with the means to develop the 
same lands it was now asserting belonged to the Indians all along.
Finally, it permitted the State of Maine to assume its own trustee 
responsibilities toward the tribes and to spend literally millions of 
dollars over the last 130 years for the  benefit of the tribes  which, under 
its new view ol the sta tute , Maine was never obligated to pay.

The distastefulness of permitting the Federal Government to sue *
innocent private  parties  and the State of Maine and other Eastern 
States  for actions which occurred only because the Federal Govern­
ment had failed to observe i ts trustee  responsibilities troubled many, 
including former Attorney  General Griffin Bell. On June 30, 1978, *
Attorney General Bell addressed his concerns to Secretary of the 
Interior Andrus in a le tter  in which he explained his decision not to 
sue priva te landowners in several of the land claim suits. His decision, 
he said, was based on his conclusion tha t the priva te landowners 
were “completely innocent of wrongdoing.” In the same letter , he 
rasied the possibility of resolving all the nonintercourse statute  
claims in comprehensive “omnibus” legislation. In its recent extension 
of the sta tute  of lim itations  for suits brought by the United States 
on behalf of Indian tribes for actions sounding in tor t or contract 
for money damages, the Congress provided tha t the Secretary of the 
Inter ior submit his recommendations for legislative solutions to 
India n claims now arising under a wide varie ty of legal theories.
I raise these approaches to the problems posed by the Indian claims 
only by way of illustrat ing this point: Tha t Congress has plenary 
power over this issue and only Congress can resolve it.

Given the enormity of the potentia l harm a suit in the Maine 
case would have caused, the administ ration decided to urge the parties 
to negotia te their differences and to avoid a confrontation in court 
during which the private landowners would suffer the greatest harm. 
President Carter began this process when he personally selected 
retired Georgia Supreme Court Justice  William Gunter to study the 
Maine claim and to recommend a solution. Judge Gunter’s recom­
mendations failed to gain the support of all the parties, however, and *
they were dropped. All succeeding proposals have met the same fate 
but the negotiating process has continued.

The legislation, on which we will be accepting testimony today, 
is the product  of that negotiating process. The bill before us is a *
coun terpa rt to legislation which has already been passed and signed 
into law in the State of Maine. The effectiveness of each piece of 
legislation is contingent upon the enactment of the other.

Taken together, the State  law, known as the Maine Implementing 
Act, and the Federal legislation constitute a complex and unique 
resolution of this most difficult problem. As such, the settlement 
package has prompted many legitimate questions concerning its 
elements and the manner in which they were reached. We have asked 
persons of standing to address those portions ot the legislation which
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have rightly caused concern; such as the methods used to evaluate  
the land, the reasons behind the State of Maine not contributing 
directly to the settlement, the circumstances under which the land- 
owners will divest themselves of their land and the natu re and pro­
priety of the  incentives contained  in the legislation to have them do 
so, and how each party perceives his role as defined in the bill.

Given the nature of these questions, we have structured the wit­
ness list so as to draw on those persons who can speak authorita tively 
to the elements of the proposed settlement  or the affect on the State 
and its communities and citizens of a failure to resolve the issue. AA e 
look forward to learning of the circumstances under which the agree­
ment was reached and how the parties’ differences of substance were

w resolved.
Mr. Chairman, before calling upon the witnesses to offer their 

testimony, I would like to yield to my colleague, the junior Senator 
from Maine, Senator Mitchell.

* Senator M itchell. Thank you very much, Senator Cohen.
Mr. Chairman, I appreciate  very much your invitat ion to join in 

the proceedings here today. I have a prepared statement which offers 
much of the same subjec t matt er covered by Senator Cohen in his 
remarks, in which I join. In the interest of time, I will not read the 
statement, but will ask tha t my statement be inserted into the record 
of this  hearing.

Senator Melcher. With out objection, it will become part of the 
record at this point.

[The statem ent follows:]
Statement of Sen. George J. Mitchell, A Senator in Congress From the 

State of Maine

I appreciate  the inv ita tion by the Senate Select Committee on Indian Affairs 
to jo in in the  proceedings here today. The Maine Indian Land Claims case has been 
of deep concern to the people of Maine for several years. Although att em pts at  
sett lement have been m ade, this is the first major hearin g on legislation introduced 
to deal with this ma tte r.

The legislation before us is the  resul t of extens ive review and nego tiatio ns by 
representatives of the St ate of Maine, the Federal Government, the Maine land- 
owners, the Passama quoddy  and Penobscot Tribes , and  the  Houlton Band  of 
Malisee t Indians. This  Federal legislation is a companion measure to sta te legisla­
tion, known as “An Act to Implement the  Maine Ind ian  Claims Settle ment.”

The S tate  legislation addresses the  criminal, civil and  ta x aspects of the proposed 
settl eme nt. The bill before us, S. 2829, would extinguish all Indian land claims in 
Maine, thus removing the  cloud on title  to two-thi rds  of the  Sta te which has

* existed since suit was filed. This bill provides a $27 million tru st fund as income 
to the tribes; a $54 million land acquis ition fund; federal recognition of the trib es;  
and ratification of the jurisdictional  requ irements of the Sta te legislation.

I approach this legisla tion with a fresh perspect ive as the  new Senator  from 
Maine. I am fami liar with  the issues involved, however, from my experience as a

* U.S. Attorney  for Maine. In that  capa city  I served as atto rney of record for the 
Federal Government in this case.

I believe S. 2829 represents a workable solu tion to the  Indian land  claims  
question , not only because of the histo ry of the  claims and the Sta te of Ma ine ’s 
historica l role r egarding  the  t ribes,  bu t also because of the Federal  Gover nment ’s 
recognition of i ts responsibi lity in this  ma tter.

The land claims which this legislation will resolve are based on the  Indian  
Non-Intercourse Act, enacted in the Firs t Congress anti rewritten  in sub seq uen t 
Congresses. In essence, the Non-Intercourse Act provides tha t any land acq uis i­
tion from an Ind ian  tribe  must be ratified by a tre aty under the United  St ates  
Constitu tion. The Passamaquoddy and Penobscot Indians allege th at  Massa­
chuse tts, which unt il 1820 included the  area  which is now the Sta te of Maine, ac-
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quired Indian land through a series o f illegal agreements in 1794, 1796 and 1818.
The Penobscot Indians also claim that Maine purchased land from them illegally 
in 1833. Th e Houlton Band of Maliseet Indians claim generally that their land was 
taken from them through settlement by non-Indians. I t is not certain how much 
land these claims could involve, though potentia lly almost two-thirds of the State 
could be at stake. In addition, the Indians are seeking damages for the use and 
possession of the lands involved.

Litigation relating to the claims is still in its early stages. The Governor and 
the Attorney General of Maine believe that  the State would win should the case 
go to court. I understand th at they recognize, however, that  there is respectable 
legal authority on the other side of the question.

Obviously, the issues involved will not be easily resolved in court. Pending the 
outcome of the suit and the inevitable appeals, title to millions of acres of land in 
Maine wil l be clouded.

It is clear to me from my experience with this issue as U.S. Attorney, and from 
concerns expressed by State officials, and individual citizens, that  settlement of 
these claims is in the best interests o f Maine and the country. Further litigation 
would continue economic and social disruptions felt in Maine since the beginning 
of this suit. For all concerned, it is best to leave this divisiveness behind us and 
to work together for the good of all Maine citizens.

In that spirit, the legislation before us is a  compromise, agreed to after careful *
consideration by the State, the landowners and the tribes. None of the parties 
involved obtained everything they sought but all are convinced they have ob­
tained a workable compromise. All parties to the settlement urge enactment of 
this proposal.

I was not involved in the development of the compromise before us. But I 
know’ that  all parties were represented ably and vigorously, and I am confident 
that  this proposal represents their best judgment regarding the resolution of 
this difficult matter. Obviously, all parties involved believed strongly in the posi­
tions they advocated. At the same time, it is only because those parties were 
willing to sacrifice some interest that this compromise proposal is before us today.

This legislation would extinguish all claims to Maine land based on aboriginal 
title and abolish actions for damages relating to those claims. In exchange, the 
Federal Government would establish two funds for the benefit of Maine Indians.
The first fund, in the amount of $27 million, would provide annual income benefits 
to the tribes. The second fund, in the amount of $54.5 million, would provide 
funds to purchase up to 300,000 acres of land for the tribes.

There are some who feel that the tribes will receive too much money under this 
settlement. There are others who feel tha t it is not enough. The settlement, how­
ever, is a  true compromise, under which no party is totally  satisfied.

Appearing before us today will be representatives of the parties to the settle­
ment agreement: the Secretary of the Interior, Cecil Andrus; the Governor of 
Maine, Joseph Brennan, who has worked on this case for over six years, both 
as Maine’s Attorney General and in his present capacity as Governor; the At­
torney General of Maine, Richard Cohen, who has been with the Attorney 
General’s office since this case began and who played an act ive role in negotiating 
the settlement; Donald Perkins, representing major landowners in Maine; Thomas 
Tureen, wrho negotiated this compromise on behalf of the Indian tribes; and four 
members of the Passamaquoddy and Penobscot Nation.

We will also hear from Pierre Redmond, Chairman of the Committee  for an •
Indian Referendum, and other individuals and groups who arc not satisfied with 
the proposed settlement. Although they  do not support this settlement, it is 
appropriate that  the Committee hear all points of view' before being asked to 
make a decision on this matter.

I look forward to the hearings today and tomorrow as a forum to examine <
whether this settlement proposal is necessary and desirable, for the people of 
Maine and the United States. With the benefit of the views of the Select Com­
mittee on Indian Affairs, there will be reported to the Senate a carefu lly crafted 
final bill which the entire Congress can enact with confidence.

I commend all parties involved in the development of this proposal. I especially 
want to commend my colleage from Maine, Senator Cohen, for the leadership 
and guidance he has displayed on this matter. I look forward to working with 
Senator Cohen on this and other matters during the coming weeks.

Senator Mitchell. I would like to note, in addition, tha t this 
hearing is impor tant to the Congress and the people of Maine, and
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legislation be subjected to careful scrutiny and to the test of open 
public discussion by both proponents  and opponents of the legislation. 
Those who support the legislation must be prepared to testify to tha t 
suppo rt and to answer satisfactor ily the questions raised about it 
both by those who oppose the legislation and by those who are un­
decided. Those who oppose the legislation must be prepared to detail 
and justify tha t opposition to explain why they think it is not in 
the best interest of the people of Maine or of the Nation. Out oi this 
confrontation of ideas and issues should emerge, in the classic dem­
ocratic tradition, a b ette r understanding of the issues and, hopefully, 
a better bill for the Congress to deal with.

Some of the questions raised about this legislation and this entire 
settlement process were set forth in an editorial in the Bangor Daily 
News on March 28, 1980.  Mr. Chairman, I ask that the lull text ol 
tha t editorial, which I submit at this time, be included in the record 
at this point.

Senator Melcher. Without objection, i t is so ordered.
[The article follows:]

[From the  Bangor Daily News, Mar. 28, 1980]

T h e  I ndia n  S e t t l e m e n t

Today in Augusta a special  legislative committe e will conduct a public hear ing 
on the  proposed settle me nt of the  Indian land claims case. After test imony is 
take n, this special committee will advise the  legisla ture at  la rge to eithe r r ati fy or 
disapprove the proposa l.

Surely the 13 lawm akers comprising th is special committee are keenly aware of 
the historic significance and  solemn natu re of the task  before them. The p roposal, jf 
ratified by the  Maine Legislature and enac ted by Congress, will grant Maine’s 
three Indian tribes $81.5 million and 300,000 acres of Maine wildlands.

Not  since General Preb le accepted the surrender ove rture of Maine’s aboriginal 
people at Ft.  Pownal 220 years ago has this  sta te faced an Indian issue of such 
consequence and mag nitude.

The sett lement proposal mus t be subjected to a thorough examination by both 
the legislative commit tee and the enti re Sta te legislative body. Our lawmakers 
should not allow themselve s to be deluded or int imidated by the arrogance and  
audacity  of the India ns’ lawyer, Tom Tureen, who repeatedly point s to the  sup ­
posed sanctity and frag ility  of this  sett lement offer, that  the sta te legi slature 
musn’t “t ink er” with  th is hallowed document for fea r of blowing the bal lgame.

Hogwash!
Tureen , and to a lesser extent  Maine’s s tat e att orney general Richard Cohen, 

seem to forget th at  we’re talking abo ut $81.5 million of taxpayers’ money and  
serious jurisdict ional changes that  will have a far-reaching  impact upon all 
Mainers. To place blind  faith  in the nego tiated handiw’ork of three men, two  of 
whom are out to get  all they  can from the  federal trough, would be the  height  of 
naivete  and foolhardiness.

The grea test dan ger  is a legislative rush to rat ify  this proposal witho ut full 
and fair deba te. However tempting the  prospect of a federal rescue from the  Ind ian  
lawsu it may be, ther e are  critical lines of inquiry  th at  the legislature should pur sue  
before takin g the  histor ic step signified by ratification.

What are th e im plica tions  for Maine if the sta te  legisla ture ratifies the  pro posal 
and the U.S. Congress refuses to  go along with  t he  revised and extravagant price 
tag?

Why did the stat e attorney genera l agree to let  th e atto rne y for the  t im berla nd  
owners and the  Indians  establish the  price tag  for the  set tlem ent  with ou t his 
par ticipation  as spokesman for the  state?

If one of the major landsellers, Dead Rive r Co., is prepared to sell much of its 
timb er acreage to the  Indians, isn’t th at  highly suggestive of a Government  
giveaway?
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There  are reportedly 9,500 Ind ian  cases yet to be resolved by Congress. When 
the sta te legislature  ratifies  this sett lement offer, is it unwillingly establi shing a 
preceden t for the entire country?

Have all of the intricac ies of the  jurisd ictional language been examined by an 
expert without a vested inte rest? Does th e jurisdictional  language bestow a pref­
eren tial  trea tment  upon the  three tribes which will foster an unrelen ting chain 
of legal disputes  in the years ahead?

If the  Indians get the ir money and land in Maine, will the  Native American 
Rig hts  Fund and the  o the r foun datio ns th at  have bank rolled the Indians in thei r 
legal quest d ispatch an army of well-financed lawyers to Maine  to chase down other 
histor ic injustices heaped upon the native Americans by our forefathers?

What about the so-called “T riba l Commission,” which constitu tes the  critical 
inte rmediary body in po ten tia l jurisdictional  disputes between Indians and non- 
Indians?  Is i ts membership makeup realistic  or even workable?

In view of the congressional mood to balance  the bud get , how can Maine’s 
congressional delegation possibly  get behind a set tlement proposal whose price *
tag is two a nd a half times wh at was orig inally agreed to?

Are Maine citizens prepared to submit, to embrace  the  expedient lifting of the 
lawsuit cloud and render to  history  an irrevocable record of a citizenry intim i­
dated by specters and benefit  of principle  and conviction?

Once our legislature has scrutinized the  sett lement proposal, there is still the *
ratif ication decision to be made. There  seems to be an unofficial consensus tha t the 
sett lem ent  will receive th e tw o-th irds  ma jori ty vote required to ratify the proposal 
and  send it to the Congress. Perh aps th at  is as it should be. Perhaps Congress 
is the proper forum for the  ult imate  disposal of this question  th at  has plagued 
Maine for so long.

Only through its own delibera tive processes, not  the self-serving assurances of 
those who negot iated the  sett lement,  can Maine lawmakers be confident th a t 
rati ficat ion is the way to go.

Senator Mitchell. Several questions were asked in the editorial.
Among them were these: If one of the major land sellers, Dead River 
Co., is prepared to sell much of its timber acreage to the Indian-, is 
that  not highly suggestive of a Government giveaway?

Another question was: Have all the intricacies of the jurisdictional 
language been examined by an expert without  a vested interest? Does 
the jurisdictional language bestow a preferential trea tment upon the 
three tribes which will foster an unrelenting chain of legal disputes in 
the years ahead? What about  the so-called Tribal Commission which 
constitu tes the critical intermediary  body in potent ial jurisdictional 
disputes between Indians and  non-Indians? Is it s membership makeup 
realistic or even workable?

These are but a few of the questions asked, and I hope and expect 
tha t the witnesses in the next 2 days will address themselves to these 
questions.

In addition, on April 1, 1980, former Governor Longley in a detailed ,
statement  raised a number of questions similar, though not identical, 
to those in the editorial to which I have just referred.

I ask, Mr. Chairman, that the text of tha t s tatement, including the 
specific questions raised by the former Governor, be inserted into the 
record in full at this point.

Senator Melcher. Without objection, it  is so ordered.
[The statement follows:]

Sta te m e n t  by  F o r m er  G overno r  J am es  B. L ongle y

Over the past few days, I have been asked by representatives of the news media, 
as well as concerned citizens, what posture , if any, I have taken with respect to 
the most  recent proposal regarding  the  Indian Land Claims against the  innocent 
citizens of Maine.

Candidly, in fairness to the  present Governor  and Attorney General, I wan t to 
the  maximum exten t possib le to remain neu tral  on this ques tion; yet, I am deeply 
concerned. I am concerned most of all for the people of M aine a nd thei r Legislators
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to the  extent I detect  pressure being exerted on them to rush this proposed legis­
latio n. I feel th at  the  Legis lature should strive to avoid  pressure  to resolve this 
question  in what might well be too shor t a time. Fur thermore, I would hope the  
Legislature would not  simply pass the  buck to Maine’s Congressional Delega tion 
or the  Congress as a whole as it relates to this  question.

The Indian Law Suit aga inst the rest of the  citizens of Maine was one of the  
most difficult issues I faced during my time as Governor. I spen t countless hours  
w’orking with the Maine tribes, Attorney  General Brennan and othe r Sta te law­
makers and members of the Maine Congressional Delegat ion and the  White  
House, in an att em pt  to resolve this dispute in the  faire st and most equ itab le 
manner possible for the  Ind ian  as well as non -Indian citizens of the  Sta te of 
Maine. The issues have not  grown simpler, and Governor  Brennan and Attorney 
General Cohen are  to be commended for the ir continued  hard  work and dedication 
toward fairness for all as dem onst rated by the ir efforts since I left office.

Just under two weeks ago, the detail s of an out-of-court sett lement of thi s 
dispu te were released to the  news media. Soon, a Jo in t Select Committee of the 
Legisla ture will cond uct a hearing on the  proposed set tlem ent , and a vote  to  en act  
the proposal may soon follow. We would do well to reme mber t ha t we are  dealing  
with  a  dispute  which has  its legal origins in ac tions  tak en over two hundred year s 
ago. I hope tha t after thi s extended  period, the  Legislatu re will not  act has tily  to 
approve that  which the y may not fully und ers tand. There are a number of issues 
here that  must  be carefu lly weighed to insure  th at  we do not  pla nt seeds tod ay , 
th at  in future decades or years, even centurie s, will retu rn again to haun t us.

I am not speaking in opposition to the  l ate st agreeme nt. I simply want to urge  
caution by the Legislatu re and suggest th at  they proceed carefully  with  all the 
time possible to  ful ly review and underst and  the p roposed sett lement.  Specifically, 
they must act with full knowledge and underst and ing  of the course of conduc t 
they are urging on the United States Congress. They should not  be rus hed . 
Several questions  need to be examined thoroughly, including:

(1) Why would $81 million dollars plus special tax breaks be neg otia ted by p ulp 
and paper  companies and  p riva te landowners, with  Ind ian  Legal Counsel, wi tho ut 
any Sta te involvement?

(2) Why has the  p rice of land been sub stantially  increased from the time I was 
Governor, when pr iva te landowners quoted prices ranging  from $100 to $112 
per acre, vis-a-vis the present price quoted und er this settl eme nt agreem ent of 
$181 per acre. This is a difference of over $20 million dollars. Who is to receive 
this money?

(3) To the extent  both Federal  and Sta te taxes are involved, why shou ldn ’t 
citizens and the  news media  of Maine have  an actua l list of:

(a) Land to be purchase d and where and from whom?
(b) The price to be paid per acre to individual landowners?

I would submit th at  the  Legislature and the  news media and the people of Maine  
should have these answers before the public hearing.

(4) Why wouldn’t it  be appropr iate for the  Legislature  to a sk t he Ind ian  Tribes 
to submit this  claim to the  United Sta tes  Cou rt of Claims with out  any economic 
sanctions during the  tria l, if th e Indians  refuse wha teve r Congress recomm ends? 
During my te rm as Governor, the citizens  of Maine were subjected to trem end ous  
economic pressure and  leverage, and I feel i t only fair  th at  the  Ind ian  Tribes try  
to avoid this  approach in the futu re, based on the  willingness of the  legislature 
to subm it any bill t o the  Congress.

(5) Let us not  believe that  Maine taxpayers will not  have to pay for the $81 
million dollars  unless  they are not  paying Fede ral Taxes. Let us not  say the re is 
not going to be add itional  tax or cost on the taxpay ers  of Maine. There will be. 
Therefore , is i t fair  to say there is not  going to be additional tax imposed on the  
taxp ayers of Maine?

(6) I feel th at  unless  each Maine lawm aker  thinks $81 million dollars is fair , 
they should search  the ir conscience as to whe ther  it is fair to pass the  buc k to 
the Maine Delegation  and the Uni ted Sta tes Congress.

(7) Should the  Federal Government or the Ind ian  Tribes  reimburse the  Sta te 
of Maine from any settl eme nt they migh t receive for the  millions of dollars the 
taxpayers of Maine have paid our Ind ian citizens due to the fact the  Fed era l 
Government in the  pas t refused to recognize our  Maine Indians as eligible for 
Federa l assis tance  while still pouring millions of dollars into the  western Ind ian  
reservations.

Finally,  during the time I served as Governor, I was cr iticized by Ind ian  Legal 
Counsel for the  nat ion  within a nat ion objective  I felt Indian Legal Counsel  was 
seeking. The  Ind ian  Legal Counsel consistently  criticized my challenge and 
consistently  denie d th at  the nat ion within a nat ion  concept was one of the ir
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objectives. I am now advised, and my study of the proposed legislat ion to the 
Maine Legis lature confirms, tha t the re is indeed a nation within  a nat ion concept 
contained within the proposed bill. However, I have also been fur the r advised 
that  the  present bill limits the sep ara te nation sta tus  that  recen t court decisions 
have rendered . While I disagree with  these recent cour t decisions, I would simply 
challenge the  Legislature to make cer tain  they  are not  extending sepa rate  and 
preferen tial laws for Indian Citizens as cont rasted with our non -Indian Citizens.
If this is so, the  Sta te of Maine has  indeed rendered favored tre atm en t to one 
class of citizens, or in effect, endorsed the  concept of a second class of citizens 
vis a vis a first or preferential class of citizens at  the  expense of the  rest  of the 
citizens of Maine.

Once again, I commend the  Governor and the Attorney  General and I firmly 
believe each of them is try ing to  do what is right and fair for all people of Maine.
However, I urge each and every legislato r to examine this  entir e proposal very 
carefully and avoid being pressured or rushed on has ty decisions and  ma tters as 
important as this  for the people of Maine  and the entir e United  Sta tes  from the *
stan dpoin t of the  precedent th at  might be set. During the time  I was in office,
I was advised that  there  were approximately ninety-f ive Ind ian  cases pending
against the  citizens here in the  Un ited States. At the time I left office, I was
advised  th at  there were 1,500 cases pending against these same citizens of the
United Sta tes . I am now advised by Sen ator William Cohen, the  Senior Minority •*
Member of the  Indian Affairs Com mittee of the  United Sta tes Congress, th at
there  are 9,500 cases pending concern ing water rights, hunting and fishing r ights,
land title s, and yes, questions  involving nation within  a  nat ion, sep ara te rules and
laws and  ordinances, and I am simply urging  the  Legisla ture to weigh not  only
what is bes t for Maine but  also what our responsibility is to the  entire United
States from the standp oint  of the precedent we might set. Based on my experience
with the  Maine Legislature, they will try to do what is right  for our Ind ian citizens
as well as our  non-Ind ian citizens. I wish them well in this regard.

Senator Mitchell. It  is crucial that the people of Maine, the 
Members of this Congress, and the people of this country feel and 
believe tha t this legislation has been exposed to the most careful 
searching scrutiny and that what  emerges is the product of the best 
efforts of all concerned, including the membership of this committee.

Before closing, I want to commend all parties involved in the 
development of this proposal. It is obviously the result of many years 
of hard work and effort. I especially want to commend my colleague 
from Maine, Senator Cohen, for the leadership and guidance he has 
displayed on this matter . I look forward to working with Senator 
Cohen on this and other mat ters  in the coming months.

Thank you, Mr. Chairman and Senator Cohen.
Senator Melcher. Thank you, Senator Mitchell.
We are delighted to have your assistance, cooperation, and efforts in 

this hearing process on the bill.
Senator Inouye, do you have any remarks? ,
Senator Inouye. No, Mr. Chairman.
Senator Melcher. Thank you. Our first witness will be Secretary 

Andrus. We are delighted to have you here to advise us on the views 
of the Department and the administra tion concerning this bill.

STATEMENT 0E HON. CECIL D. ANDRUS, SECRETARY, U.S. DE­
PARTMENT OF THE INTERIOR,  ACCOMPANIED BY RALPH
REESER, ACTING DEPUTY ASSISTANT SECRETARY FOR INDIAN
AFFAIRS , AND TIM VOLLMANN, ASSISTANT SOLICITOR FOR IN ­
DIAN A FFAIRS

Secretary Andrus. Thank you very much, Mr. Chairman.
First of all, I would like to introduce the two gentlemen at the 

witness table with me. On my immediate left is Ralph Reeser who
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is the Acting Deputy Assistant  Secretary for Indian  Affairs of the 
Depar tment . On my immediate right is Mr. Tim Vollman who is 
from the Solicitor’s Office. Both men have been involved, not only 
in this legislation tha t is before you today, but in the negotiations 
and discussions that have been going on all this time.

Now, Mr. Chairman, I respectfully request tha t my testimony, as 
submit ted, be put into the record intact.  It  is quite lengthy, as you 
have had the opportunity to see, and then I will jus t summarize 
before we get to the questions.

Senator Melcher. Your entire statement  will be made a part  of 
the record a t the end of your oral testimony.

Secretary  Andrus. Thank you, Mr. Chairman and members of the 
committee. As you have stated,  I am here today to discuss 
this admin istration’s views on S. 2829, known as the Maine Indian  
Claims Settlement Act of 1980.

We fully support the concept of a negotiated settlement  as the 
means for the resolution of the Maine Indian land claims, and we 
hope tha t S. 2829 will lead to a final settlement  of these claims.

We recognize th at a Federal  contribu tion is necessary to achieve a 
negotiated settlement, and we do not object to the contribu tion pro­
posed by this bill. The proposed contribution of $81.5 million is sub­
stant ially  higher than  the adminis tration has previously supported. 
However, because years of continued litigation would have a severe 
impac t upon the citizens of Maine—as has been pointed out by both 
Senators from Maine here this morning—and also because the settle­
ment proposal is based on the agreement of all relevant  parties  in 
Maine and should therefore provide a lasting solution to this problem, 
we do not object to the Congress providing for the Federal contribu­
tion contemplated in S. 2829.

It  would not be responsible for the administration simply to sta te 
its general position on this legislation. For t ha t reason, we have care­
fully examined all aspects of the proposal in order to insure tha t the 
broad interests of the tribes and the United States are well served 
under it.

Our examination has produced a series of questions concerning 
details of S. 2829 which we would like to raise to the committee for 
your consideration as you examine this legislation. I would say at 
this point, the questions submitted in to the record by Senator Mitchell 
will be responded to by our Departmen t. It  may not be possible, 
Senator, to achieve tha t in the 2-day hearing period, but the record 
will be held open, I assume.

Senator Cohen. The  record will be held open for 30 days, if neces­
sary. We have planned hearings for today and tomorrow. If additional 
witnesses are going to be called, we are going to try to work in a third 
day. So there will be adequate time for you to respond.

Secretary Andrus. Thank you. We look forward to working with the 
Congress to resolve these questions. I think,  in fairness to Senator 
Mitchell and the State of Maine, that we should respond to those 
questions.

Before we get into the details of S. 2829, let me just quickly sum­
marize, because Senator Cohen summarized it very accurately in his 
opening remarks , the history of the 8 years.

I will not repeat the record of l itigation tha t the Senator pointed 
out because it was very accurate. We get into the court decisions and



36

then we en ter into 1977. This  adminis tration  came into office early in 
1977. The  President of the United States, President Carter, appointed 
the former Supreme Court Justice tha t you referred to, Senator. We 
worked on it  in Interior. I have personally had innumerable meetings, 
not only with the Indian representatives from the tribes but also 
with the representa tives of the State , representatives of priv ate land- 
owners, and private  citizens over this matter.

As has been pointed out, we had many proposed solutions, all of 
which failed because one or more of the parties would not, or could 
not, concur.

However, the Department of Inte rior continued to work to bring 
about a resolution of this situa tion. Tha t brings us to today, Mr. 
Chairman, where I think we are on the threshold of the solution that  
has been encouraged here by yourself and your  colleagues.

We are pleased, and we are encouraged tha t the tribes and the 
State  have been able to work o ut the agreement. However, we have 
a number of questions about the role of the D epartment  of the In terior 
in connection with tha t agreed upon relationship and believe tha t 
a number of points  need revision or perhaps just clarification.

Again, we pledge our willingness to work with the entities  involved 
to bring about a clarification and a resolution of those questions tha t 
we have. Those questions are enumerated in the testimony, and I will 
not go into them except to touch on two major points.

Senator Cohex [acting chairman]. We did not receive a copy of 
your testimony until just short ly before the meeting. We have not 
had a chance to look over your full text so tha t I might familiarize 
myself with the issues that  you have raised. So if you will take a few 
moments to at least outline those specific questions you do have, it 
would be helpful.

Secretary Andrus. I will do tha t. I would point out tha t, while we 
are pleased tha t the State, the tribes  and the private landowners and 
hopefully the Congress of the United  States and the adminis tration 
are working toward a solution, we believe tha t S. 2829 raises two 
major issues on which further discussion is needed.

First of all, the total level of funding, and, second, the intergovern­
mental relationship among the tribes, the State, and the Federal 
Government.

With respect to the Federal funding of the proposed settlement, 
we support the allocation of $27 million to a trust  fund for the  tribes. 
We have supported that  position previously in other proposed reso­
lutions. We also do not oppose the allocation of no more than  $54.5 
million for the land acquisition to purchase the 300,000 acres of aver­
age Maine woodlands that  have been discussed.

S. 2829 has, in addition, financial implications beyond these out­
right payments which we believe would be unwarranted. As drafted, 
section 8(a) of the bill would prevent Federal agencies from consid­
ering any payments made for the benefit of the tribes pursuant to 
the settlement in determining Sta te eligibility for participation in 
Federal financial aid programs.

Section 8(a) would apparently allow payments by the State agen­
cies to the Indian  tribes to be supplanted by Federal payments for 
the same or similar purposes.

A quick example to what I am referring is this : If the State with­
drew all health care funding for it s Indian  citizens in anticipation of
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Indian Health  Service aid, the incremental cost to the Ind ian  Health 
Service is estimated to be about $1 million per year. If this provision 
were to be established nationwide, it would raise the budget for tha t 
purpose by almost $300 million. I am not sure tha t is what  was in­
tended in this legislation, and I am saying tha t we need clarification 
in this regard. And there are o ther  questions----- -

Senator  C ohen. There are a number of congressional acts on the 
books which prohibit or seem to indicate a congressional intent  to 
prohibit or prevent States  from allowing Federal funds to supp lant 
State funds. I am thinking specifically of the Johnson-O’Malley Act 
in which there is the rathe r clear intent to prevent State s from sup­
plant ing their own funded Federal dollars. Is tha t what  you are re­
ferring to in this?

Secretary Andrus. Yes, sir. Tha t is exactly what I am referring 
to, and there are many pieces of legislation tha t prohibit the sup­
plan ting of Federal for existing State levels of aid. I am just  saying 
to you tha t if you look closely a t section 8(a)—I am not at all sure 
that tha t prohibition is there in this regard. We call tha t to your 
attention.

The Johnson-O’Malley Act is another, and there are other pro­
visions.

We are concerned with the total Federal financial exposure in this 
regard. We ask you to look at those and some of the others tha t we 
enumerate there.

Our second major question with S. 2829 is with respect to the, let ’s 
call it, novel jurisdictional relationships which would be created  by 
the bill and the State Implementing Act. Our foremost concern in this 
regard is the lack of c larity in defining the role of the Federal Gov­
ernment as trustee to the tribes.

Let me make it clear tha t we do not regard the S tate triba l agree­
ment as one calling for termination of these tribes. As we read the 
State legislation and S. 2829, the tribes’ governmental auth ority 
over their own members will continue to be recognized. The Pas­
samaquoddy Tribe and the Penobscot Nation will, as we read the 
legislation, not be entiti es created and wholly subjec t to State  laws 
beyond their control, but  will continue to be Indian tribal entit ies 
subjec t to the ultimate authority of Congress under the commerce 
clause of the Constitution of the United States , and subject to 
certain  restrictions on their authority  as a result  of this jurisdict ional 
compact with the State  of Maine.

Our reading of section 6 of S. 2829 and related provisions of the 
State  Implementing  Act is th at the respective authority of the Sta te 
and the tribes would not be radical ly different from the jurisdictional 
relationship which exists among other  State s and tribes. However, 
the relationship in this settlement proposal is not always clear, as 
you go through the bill. We think  a reworking of the relevant language 
is in order. Furthermore, because the numerous references in S. 2829 
to the Maine Implementing Act make an unders tanding of the 
jurisdictional re lationships difficult, we believe tha t such relationships 
should be spelled out in the Federal legislation.

Under the Sta te Implementing Act, the Passamaquoddy T ribe  and 
the Penobscot Nation would largely reta in their  inherent authority  
over their own members, but would also be treated as municipa lities
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under the State law. We have a conceptual problem here, Mr. Chair­
man, with this model. Maine municipalities derive their powers from 
their individual charters, but the two tribes have no constitutions 
or charters, or even a t radit ional  governmental structure. They have 
long operated under State laws which would be repealed by the 
Implementing Act. To clarify the jurisdictional relationships and 
to provide for viable triba l governments in the luture, we recommend 
tha t S. 2829 be amended to provide for the development of tribal 
constitutions and charters along the lines provided in the Indian 
Reorganization Act.

Senator Cohen. Has not  the  D epartment  of the Interior,  or some of 
its attorneys, been working in conjunction with either counsel for the 
tribes or in connection with the State in developing this settlement, or *
have you been totally excluded? Have you had no role of par ticipa­
tion so that  we come on this first day of hearings saying these issues 
have not been dealt with, and t ha t there is a problem as far as treating 
tribes as municipalities, and it  is a problem as far as CETA funds or *
general revenue sharing which has not been contemplated? What has 
been the role of the Department of the Interio r in this particular 
settlement?

Secretary  Andrus. The role of the Depar tment  of the  Interior has 
been very active all the way through  except from about late Novem­
ber 1979 till March 1980. There was kind of a little void in communica- 
:ions there. As a matter  of fact, I read about the $81.5 million in the 
newspaper. I am not saying that members of my staff were not aware, 
but  1 have been pret ty much involved in this and that prompted a 
phone call from me to a representa tive of the tribes.

We get along well, I think. There was a time there when the tribes, 
the State , and the private landowners seemed to be working without 
us. I do not  object to tha t, but that probably has caused the drafting 
of tha t legislation without our involvement and has probably caused 
some of these questions to be raised at a later  date.

Again, we are not outside looking in. We have open lines of com­
munication now. We have appointments set up for, I believe, this 
weekend and next week with representatives of the tribes and the 
State to try  and work these out  before the Senate comes back on 
July  21. We will report to you our success or lack of success in working 
out these details.

In all honesty, I have to say there was tha t 3-month period of time 
when our communications were curtailed. I would like to think it was •
just because it was the holiday season and nobody wanted to bother us.

Senator C ohen. T hat brief hiatus has resulted in the possibility of a 
potentia l of costing the Federal Government $300 million if, in fact, 
your in terpretation is correct on the first count about the tota l level of •
Federal funding tha t might be required, and it has introduced an 
entirely new relationship between the State and tribes as not recog­
nized in any other State in the country. So, tha t brief hia tus has pre­
cipitated a result which is certainly unique and far reaching as far as 
potentia l costs to the Federal Government.

Secretary Andrus. In response, le t me say I am not  finding fault. I 
do not think  these apparent flaws are fatal. I th ink we should continue 
to work to  a resolution of this problem. I hope th at the time between 
now and when you return  from the recess, we will be able to come to 
you and say tha t we have worked them out.
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On many of the  questions th a t we asked  for cla rifi cat ion  we find 
th at  represen tat ives  of th e St ate an d the  tr ibe s agree  w ith  our  in terp re ­
ta tio n.  Others,  the re may be quest ion s on, bu t given tho se 3 weeks 
th at  we have , Sen ator, we will pu t fo rth  eve ry effo rt to do it.

Sena tor  C oh en . It  is m y un de rst an ding  th at  y ou had sent  land ap ­
pra isers or evaluato rs to the  St at e of Maine to make an assess ment as 
to the  fai r valu e of the  lan d th a t has been  a t lea st po tent ia lly  agreed 
upon. Is th a t correct?

Secre tar y Andus. Basically , it  is corr ect.  We star te d ou t in 1977 to 
value some of th is land , which was $112 per  ac re, give or take , dep end ­
ing on wh eth er it had  ju st been cu t or wh eth er it  h ad  good second and  
th ird  gro wth coverage on it. Now , 3 yea rs have gone  by.  You have

* infl atio n. You hav e diff eren t va lue s of di fferent  lands. V e believe th at  
the pric es are responsib le and very close. You migh t q uib ble  a bout one 
40-acre trac t, bu t I do not th in k th at  it  is th a t far off a t the cu rre nt  
ra te  of $182.

* Se na tor  Cohe n. So it  is yo ur  judgme nt th a t the price per acre is 
wi thin the bounds  of reas ona blenes s, and  I conclud e from  your  re ­
ma rks th at  the  300,000-acre min imu m dema nd of th e trib es also is 
rea son able in you r min d?

Secre tar y Andrus. Yes;  in the  ear ly se ttl em en t, Senator , we were 
ask ing  for oth er me tho ds of financing the  acquisi tion of 300,000, bu t 
we were never in a posit ion  of quarreling wi th the  In di an  trib es as to 
the  am ount of l and  th at  was nece ssary.

Sena tor  Cohen . D o you have more?
Secre tary Andrus. I ha ve  one conclud ing p arag raph .
I would like to say  on th e record th at  it  is cri tical th at  passage  on 

im ple me nta tion of thi s leg isla tion  pu t an end to th is  dispute.  For th at 
reason , the  prov ision ext ing uishin g all tri ba l lan d claims in Ma ine  
mus t be care fully dr af ted.  We would urge, moreover , th at  the  bill  also 
pro vide th at  no Feder al money  be disbursed unde r the ac t—eithe r for 
the tru st  fund or for the lan d acq uis ition—un til  the trib es have st ip u­
lat ed  to a final jud icia l dism issa l of t he ir claim s a ga inst these la nds. W e 
un de rst an d th at  the  tri be s have no objec tion in principle to th e in­
clusion of such  a pro vis ion , but  I do not spe ak for them here toda y.  
Again, as with all ot he r que stio ns I have rais ed,  the  ad min ist ra tio n 
sta nd s rea dy  to work wi th all p art ies  to ob tain  a m utua lly  s ati sfa cto ry  
bill. We will rep or t ba ck  to you, as I said , on yo ur  re tu rn  on Ju ly  21.

Senator  Coh en . I have  one que stio n, Mr . S ecret ary , then  I am goin g
• to yield to my  colle ague .

Are you no t sati sfie d th at  sec tion  4 accomp lishes th at  ex tin gu ish ­
me nt of the abo rigi nal  claim? You have raise d a que stio n in y ou r final  
sta temen t th at it  h as  to be per fec tly clear . I ga ther , imp lici tly,  th at it

•  is not per fec tly clea r.
Sec retary  And rus. I would pre fer , as we ge t into the  ve ry legal 

inv olvement , to ha ve  the  Sol icitor’s Office respond to th at , in th a t 
the re is mo re ques tio n than  fau lt the re.  We ju st  wa nt to  m ake ce rta in  
th at  this does, in fact , do wh at I am con fident  Congress wa nts to do , 
and  wh at we un de rs tand  all pa rti es  would like  to do.

Mr. Vollm ann . We have examined sec tio n 4, Se na tor , and we 
thi nk  the  germ  of the lang uage th at we need to extinguish  the land  
claim s is in there , bu t we see some am big uit ies , and  I am sure we 
can  work these ou t in working  with the at to rn ey s for the tri be s and  
the St ate and th e com mit tee .
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Senator Cohex. Senator Inouye?
Senator Inouye. When were the lands in question conveyed by the 

Indian tribes?
Secretary Andrus. It  was 1794. Tha t was the time tha t the trans ­

action took place and brought them into violation of the Noninter­
course Act.

Senator Inouye. Did the State of Massachusetts have jurisdiction 
at tha t time?

Secretary Andrus. Partially,  yes.
Senator Inouye. The Sta te of Maine was not in existence.
Secretary Andrus. No, it was not in existence at tha t time, but 

Senator, I am not familiar-----
Senator  Cohen. Maine became a S tate in 1820.
Senator  I nouye. According to this measure we have before us, it 

alleges tha t the nonintercourse statu tes were violated. Who violated 
the nonintercourse statu tes? Was it the State of Massachusetts, the 
Indian tribes, or the Federal Government?

Secretary Andrus. That is a little bit cloudy at this point as to 
where to place the blame. Th at is, as to whether it would have been 
both the Government and the Indians at tha t time, or whether late r 
governmental  entities, by utilizing those lands, and the Federal Gov­
ernment by utilizing some of those lands, were in violation. Tha t is 
what causes the unique cloudiness of this case. I t goes back almost 200 
years.

Senator  I nouye. Would you say tha t the hands of Maine are not 
all clean?

Secretary  Andrus. I would have to say tha t from a layman speak­
ing in a legal sense that their hands are not  clean, but I do not think 
anyone can accuse them of willfully going out to do this with intent to 
do harm. It was the circumstances of 200 years ago th at brought about 
the unclean hands tha t you refer to.

Senator  Inouye. Then the truly  unclean hands are the Federal 
hands?

Secretary Andrus. I think  the Federal hands would have to accept 
their share of the blame, but  I do not recall from memory, Senator, 
whose responsibility it was to see tha t those transac tions were val­
idated in tha t day and time. Would it have been the local entities 
that would have submitted tha t to the Congress of the United States 
or would it have been the Congress of the United States  responsibility 
to procure the documents anti validate them? I do not know.

Senator Inouye. I note that the Governor of Maine has insisted 
tha t the State of Maine is not  guilty of any transgression and, there­
fore, should not be responsible for any payments. I gather tha t the 
payments in this measure will be made by the Federal Government.

What national  in terest is involved in the passage of this act?
Secretary Andrus. No. 1: The Fairness Doctrine—the Indian 

tribes and nations that have suffered over the years because of this. 
Also, the trust responsibility tha t we have by the Consti tution  and 
then the stat ute  placing it in tha t responsibility in the D epartment of 
the Inter ior would be resolved. The citizens of Maine, who sit there in 
a situa tion of question over the title of their lands, for actions tha t 
they had no part in, should be resolved. The bonding capacity  of the 
areas certainly has a cloud over it. Tha t is why we come before you in
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support of a congressional resolution of this problem instead  of lett ing 
it go on for many, many years additionally in to the courts .

Senator. Inouye. So, it is your contention tha t the passage of this 
law will serve the best interests of this country?

Secretary  Andrus. Yes, sir. It  is my view tha t the congressional 
resolution would be in the best interests of this country.

Senator  I nouye. Thank you very much.
Senator  Cohen. Mr. Secretary, I have several questions I would like 

to ask you about the role of the Interior Department as a trustee  of 
the Maine Indians’ land and the trus t fund. To the extent tha t you 
cannot  answer them this morning, you may supply them for the 
record before it  is closed.

Under section 5(b)(3) of the  Federal legislation, the Secretary of the  
Inter ior is obliged to disburse income from the principal of the tru st 
fund on a quarterly basis. The use of tha t income is then expressly 
freed from regulation by Interior. At the same time, the fed era l 
Government is then forgiven from any liability which might accrue 
from having made the income available to the tribes. So, I would ask 
you this. As trustee  of the fund, bound by all the duties and obliga­
tions which th at term implies, do you feel that the provision forgiving 
the Federal Government from liability adequa tely protects it?

Secretary Andrus. We do not fully understand tha t provision, 
Senator. Tha t is one tha t we have highlighted for clarification.

We would like to discuss it further with the representa tives of all 
involved to see that th at  is clarified.

Senator Cohen. In a let ter to our committee dated  June  27, Rober t 
Coulter of the Indian Law Resource Center asserted tha t, in light of 
the Supreme C ourt ’s decision in United States v. Mitchell—no reflec­
tion upon my colleague—issued on April 15 of this year, the portions 
of this statute which address the Secretary of the Interior’s duties 
would have to be redrafted. Have you had a chance to look at that 
particular letter?

Secretary Andrus. I did not, personally, but let me defer to Mr. 
Vollmann.

Mr. Vollmann. We have not received that letter, Senator. In the 
United States v. Mitchell case, it involved a claim under the General 
Allotment Act against the United States for claiming that the United 
States was liable for mismanagement of trust  lands. The U.S. Supreme 
Court held that the United States was not liable for mismanagement 
of forest lands. I do not see the application to this a t all.

Senator Cohen. I will see that you get a copy of the letter, and 
perhaps you can respond at a later time.

Without objection, the record will remain open at this point for 
the purpose of inserting this additional information.

[The letters follow:]
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I ndia n  Law Reso u rce  Cen te r
601 E Street, Sou th east , Washin gto n, D.C. 2000 3 • (2 02 ) 547-2 800

June 27, 1980

Honorable William S. Cohen 
United States Senate 
Washington, DC

Dear Senator Cohen:

I am pleased to respond to your request for a 
summary statement of our position on the proposed 
settlement of Indian land claims in Maine. A more 
complete statement will be given at the forthcoming 
hearings before the Select Committee on Indian Affairs.

We oppose S.2829. We are convinced that it is 
premature for Congress to consider a comprehensive 
settlement at this time. Congress should defer all 
action on this extremely important matter until the 
Indian peoples involved have had an opportunity to 
fully consider the issues and until Congress is assured that 
the Indian peoples have given their agreement to this 
proposed settlement of their historic claims.

1. There is yet no showing that the Passamaquoddy 
and Penobscot peoples have in fact agreed to this 
settlement.

- The bill before Congress is not the same 
bill which was recently presented to the 
Passamaquoddy and Penobscot people for their 
approval or rejection in a referendum. There 
are a number of substantive changes which 
the Indian peoples would need to consider and 
vote upon before Congress could be satisfied 
that there is in fact agreement on the terms 
of S.2829.

- There has been no fair or proper referendum 
whatsoever. On less than one we ek ’s notice,
the Passamaquoddy and Penobscot people were asked 
to read, consider and vote upon a highly complex 
legislative package which included not only
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proposed federal legislation but also 
proposed state legislation of similar length 
and complexity. This proposed settlement 
deal has been thrust upon these people in such 
haste that they have not been able to make an 
informed, reasoned decision. When a tribal 
court lawsuit was filed in an effort to delay 
that rush to referendum, the time problem was 
dismissed as irrelevant on the ground that the 
referendum was merely "advisory” . This procedural 
avoidance of the issue should not be sufficient 
to cloud Congress’ legitimate concern that there 
be a clear manifestation of agreement by the 
Indian people. Congress should refuse to take 
any action until it is presented with the results 
of a fair referendum conducted upon ample notice 
with fair opportunity to study and debate the 
issues. These historic Indian claims will not be 
finally put to rest unless there is a clear record 
of open and honorable agreement.

2. Recent developments in the law require that the 
proposed settlement be carefully reconsidered and revised.

- After this bill was drafted and presented to the 
Passamaquoddy and Penobscot peoples, the United 
States decided the case of United States v. Mitchell 
(April 15, 1980), in which the Court ruled that 
the Secretary of the Interior, as "trustee" over 
Indian lands, cannot be held liable for mismanage­
ment of that land or for breach of other trust 
obligations unless those obligations are expressly 
set forth by act of Congress. Moreover, the Court 
ruled that a general, unspecified trusteeship "should 
not be read as authorizing, much less requiring," the 
Secretary of the Interior to take any protective action 
with regard to the Indian trust property. Unless this 
proposed settlement is revised to specify in detail 
the powers and duties of the Secretary of the Interior 
as trustee, there will be confusion, unending dispute 
and uncertain liability. Revision is necessary to 
protect the rights and interests of all parties to 
the settlement.
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- Other recent Supreme Court decisions, Washington v.
Confederated Tribes of the Colville Indiah~Reservation
(June 10, 1980) and White Mountain Apache Tribe
Bracker (June 27, 1980) also point to the need for 
revision of the proposed settlement. In these cases 
the Supreme Court has announced new rules governing 
the jurisdictional authority of state governments to 
tax various commercial transactions on Indian lands. 
There has obviously been no opportunity for the 
Passamaquoddy and Penobscot peoples and their counsel 
to prepare and incorporate into the proposed settlement 
legislation the legal safeguards which might be 
appropriate in light of these new legal developments.

Our other objections to S.2829 will be presented in more 
detail in the testimony that we and others have been asked 
to present on June 2nd.

Many of the Passamaquoddy and Penobscot people are 
distressed by the terms of the proposed settlement and by 
the manner and speed with which it is being pushed towards 
finality. We respectfully ask that you reject all calls 
for hasty decision-making, and that you insist on more 
measured consideration of these profoundly important issues 
which may affect the course of United States-Indian relations 
for some time to come.

Robert T. Coulter 
Executive Director

<
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United States Department of the Interior
OF FIC E OF  TH E SECRETARY 

WA SHINGT ON , D.C. 20240

AUG
. T P '  - • " jqp

Honorable John Melcher — — '•
Chairman S e le ct Committee on "  '  “  -----

In di an  A ff a ir s
Un ite d S ta te s Sen ate  
Was hington,  D.C 20510

Dear Mr. Chairman:

In  the cou rse  of  the  Ju ly  1 , 1980 he ar ings  on S.  2829, th e Maine In dian  land 
clai m s se ttl em en t b i l l ,  Se na to r Cohen asked us to  resp ond to  a le t t e r  sent  
to  him by Mr. Rob ert T. C o ult er,  Ex ec ut iv e D ir ect or o f th e In dian  Law Resource 
Ce nt er .

In  th at le t t e r  Mr. Coult er prop os es  th at  the  se tt le m en t be c a r e fu ll y  recon­
si der ed  in  li g h t  of  severa l re ce nt developments in  In dian  ca se  law . His 
le t t e r  sta te s  th at  th e A p ri l 15 , 1980, U.S . Supreme Co urt  ru li n g  in  United  
S ta te s v.  M itch el l re quir es  th at th e settl em en t b i l l  be re vis ed  "t o  sp eci fy  
in  d e ta il  the powers and d uti es of  the  Se cr et ar y o f the  In te rio r  as  tr u st ee 
. . . ."  We ag ree th at  the  b i l l ,  as  intro du ced,  need s fu rt h er c la r if ic a t io n  
o f the dut ie s of  the Secr eta ry  o f the In te rio r , thoug h i t  was not the  ru ling 
in  the M itch el l ca se  which le d  us to  th at  co nc lu sion . Tcward th at end, we 
have subm itted to  th e Committee a proposed amendment by way o f a su b st it u te  
wh ich , we fe e l ,  amply c l a r i f i e s  th e ro le  of the Sec re ta ry  as  tr u ste e  ov er  
tr ib a l lands and na tu ra l re so urc es .

The ru ling in  the M it ch ell  ca se  was th at  the Ge ne ral Al lo tm en t Ac t o f 1887 
did not co n st it u te  a w ai ve r o f so ve re ign immunity o f the Un ite d S ta te s which 
would perm it an In dian  a ll o t t e e  to  sue fo r  money damages in  th e Court  of  
Cla im s. Mr. C o u lt e r 's  concern appears  to  be th at  the T ri bes  may not be ab le  
to  sue the  United  S ta te s fo r  brea ch of  tr u st fo r  fu tu re  mismanagement o f 
th e ir  land  and nat ura l re so urc es . Our proposed amendment to  S.  2829 in  the  
nature of  a su b st it u te  does not  d ir e c tly  ad dress th at  co nc ern.  Ra ther, in  
Sec tion  5(g)  we have pr ov ided  th at  such land  or nat ura l re so ur ce s "sh a ll  be 
managed and ad ministered  in  accord anc e with terms es ta bli sh ed  by th e re ­
sp ect iv e Tr ibe or  Na tio n and agr eed  to  by the Sec re ta ry  in  accor dance with 
Sec tion  102 o f the In dian  Se lf- Det er m in at io n and Educa tio n A ss is ta nce  Ac t 
[25 U.S .C . §450 f] ."  In th is  way we have pro vid ed th at  lan d o r na tu ra l re ­
sources o f th ese Tri bes  may be managed and adm ini ste red  in  th e same way as 
any ot he r tr ib e  may pr ov id e fo r  th e nanagement and ad m in istr at io n o f i t s  
tru s t  re so ur ce s. I f  o th er tr ib e s  may sue the  Un ited S ta te s fo r  mismanagement,

69-801 0 - 8 1  (V ol.  1)  -  9
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then i t  is  conteuplated that the  Maine Tribes  would have a si m ilar  righ t.  We 
be lie ve  the question whether Congress  should provide e x p li c it ly  fo r waivers of 
the sovereign irmunity of the United States with res pect to Indian  tr us t lands 
and natural resources is  an extremely far-reach ing  po licy  iss ue  not appropri­
ate ly  addressed in the con text of  th is  land claim settlem ent  le gis la ti on .

The oth er recent Supreme Court de cis ions  cited by Mr. Co ult er are  Washington v. 
Confederated Tribes  o f the C o lv il le  Indian Rese rvation and White Mountain 
Apache Tribe v. Brac ker. These cas es deal with  the aut hority of  the States 
of  Washington and Arizona to tax commercial tra nsactions on Indian lands. I t  
is  fa r from cl ea r whether the ru lin gs  in  these  cases would apply sim ilar ly  in  
Maine, in  the absence of  any Con gres sion al actio n. In li gh t of  the  many arxd 
var ied  le ga l arguments which cou ld be raised  regarding the ju ri sd ic ti onal  
re la tio ns hip between the St ate o f Maine and the Tri bes in  Maine, as wel l as 
oth er fa ctor s having a bearing on a fi n a l settlem ent  of  the Tr ib es ' land 
cla im s, the Tribes  and the Sta te  have decided to enter  in to  an agreement which 
would lay many of  these quest ion s to re st . I f ,  as Mr. Co ult er seems to  recom­
mend, th is  agreement were to  provide  th at  i t  is  to  be su bje ct  to  reexamination 
eve ry time a court ruled  on the ju ri sd ic ti on al  re latio ns hip between another 
tr ib e and another st ate , then the  agreement would have very  l i t t l e  worth.
Please  note also  that Sec tion 6(e ) of the Adm inistratio n's  proposed amendment 
in  the nature of  a su bs tit ut e would giv e Congress' consent to  future  changes 
in  the ju ri sd ic tion al  agreement which may be agreed upon among the  Tribe s and 
the St at e.

I f  you have any oth er que stio ns in  th is  regard, pleas e do not he si ta te  to c a ll  
upon us.

Sincerely ,

*



Senator Cohen. At several points in the Federal legislation, 
you are bound to accept reasonable suggestions from the Penobscots 
and Passamaquoddies regarding the investment of the income and 
the management of land. Do you regard this as a workable standard 
consistent with your trustee beneficiary relat ionship?

Secretary Andrus. Th at is another point in the total testimony 
that we raised as to the definition of “reasonable.” Again, we are 
confident that can be worked out. What we are going to do is tie down 
each responsibility so that  at a later date some future  Secretary or 
some future Congress will not have to go back and redo the whole 
thing.

Senator Cohen. In section 6(g) of the Federal act, all Federal 
laws which accord special rights or status to Indians are made inap­
plicable to the Maine tribes. Do you feel that this act nevertheless 
provides the tribes with sufficient protection?

Mr. Vollmann. We have already discussed section 6(g) with at ­
torneys for the State and the tribes. We are troubled by the language. 
In our discussions with them, we are satisfied tha t it accomplishes 
an impor tant end to which all parties agree, and tha t is tha t certain 
environmental sta tutes not be applicable; for example, those that 
would give tribes enforcement authority  that  would affect non- 
Indians  in Maine. I am sure we can work with the State and the tribes 
to work out language tha t would be satisfactorily clear and not  give 
rise to future litigation.

Senator Cohen. Section 177 of 25 United States  Code, the  present 
codification of the  nonintercourse sta tute anti the basis of the Maine 
claim is, by the operation of section 5(e)(1), made inapplicable to 
the Maine tribes. This provision is followed by section 5(e)(2), 
which provides certain restra ints on alienation of Indian  land. I 
have three questions on this pertaining to these two sections.

No. 1: Do you feel tha t the nonintercourse stat ute  should be 
made inapplicable to the Maine tribes?

No. 2: Do you believe tha t the rest rain t on alienation found in 
5(e)(2) of the act will provide the triba l lands with sufficient 
protection?

No. 3: Is it the opinion of the Department of the Inter ior that  the 
restraint on alienation embodied in section 5(e)(2) will take on the 
whole body of case law and regulation which characterizes the non­
intercourse statute?

Secretary Andrus. Let me defer to the lawyer.
Senator Cohen. If you cannot  answer those now, I would be 

happy to have your answers for the record.
Mr. Vollmann. I think we can work out the language of those 

sections with the State and the tribes. The inapplicability of the 
Nonintercourse  Act is really not important because, on the other 
hand, section 5(e)(2) imposes restrictions against alienat ion on the 
lands in Indian territory,  which we understand the parties have 
agreed to, which would be the same effect as if the Nonintercourse Act 
were applicable to those lands.

As to the other provisions where the authorization for sale, lease, 
and encumbrance of tha t property, I think again we can work out 
language which will be satisfac tory to all.

Senator Cohen. Mr. Secretary, I think  you have clarified this ques­
tion fo r me in  prev ious remarks .
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Some time ago, Don ald Perkins , the  legal counsel to many of the 
land owners involved in thi s se ttlem en t, sta ted th at  2 yea rs ago, the 
admi nis tra tio n est imated th at  the  value of the  land  to be transferred 
in a proposal  aired at th at  tim e was $100 to $112 an acre . He sta tes  
th at  lie believes that  th at  f igure  had no basis in fact.

I wa nt  to ask you how y ou arr ived at th at  assessment of $100 versus 
$112.

Secre tar y Andrus. Fi rs t of all, we hav e to un de rst and th at  the 
price of rea l e sta te depends on  whethe r you are buyin g o r sell ing. The re 
is alw ays  a difference, gen era lly,  betw een the  two pa rti es . The $112 
figure th at  was referred to in 1977 came to me person ally  via members  
ot the  In dian  tribes and their  legal rep res entat ive s in meetings within  
my office and  discussions wi th people who were knowledgeable  of the  *
tra ns ac tio ns  in th e S ta te at th at time .

In  a ll fairness to Mr.  Pe rk ins’ com men ts th at  you refer to, I have to 
say  that  it does v ary as to w he ther  it  is land th at  ha s been  im media tely  
cut over or land  th at  has a good regrowth on it. So, there  is room for 
an hones t difference of opinion , bu t the  m ain change between  1977 an d 
1980 is—look at the  inf lation ba tt le  tha t we are  fig htin g in this coun try.

Se na tor  Cohe n. You are satis fied th at  the  value th at  the y have  
agreed upon, work ing out  to  about $181 per  acre, wi th some few 
exceptions , is reason able?

Se cretary Andrus. I have been  advised by our  people th at  have  
been  on some of those  lands th at  th at  is a reasonable figure across the 
boa rd.

Se na tor Cohe n. Un der sec tion 9 of the  Fed era l legis lation, land- 
owners who sell t heir land to  the  trib es could  tre at  the  sales  as s ection 
1033 even ts und er the  In te rn al  Rev enu e Code.

In  yo ur  Dep ar tm en t’s judg men t, how much in the  way  of lost  
revenu e would  that ------

Se cretary  Andrus. We have  been advised by  the  Treasury  and the  
Office of Mana gem ent  and Bu dget th at  t his could p ossibly go as high as 
$15 million. We have raised quest ion s on th at  point in the  pas t in 
the  discuss ions,  bu t I believe th at  we are in a pos ition to work  tha t out .

Se na tor  C ohen . Do I  ga th er  from your  statem en t th at  OMB has no 
objec tion to the prov ision?

Se cre tar y Andrus. W hen  yo u are deal ing with $15 million, I do no t 
th ink  th at  I can say  th at  OM B would not hav e any objection,  bu t 
when we look a t th at  s itu at ion and  discuss it  with  th e Office of Manag e­
ment and Bud get and the  Tr ea su ry , we have decided we would defer  *
to the wisdom of th e Con gress in th at  regard  if t ha t is w ha t it requires 
to ma ke  a sett lem ent.

Se na tor C ohe n. I  ra ise th at  q ues tion because of comm ent s you  made 
earlier;  nam ely , th at  we have to be concerned ab ou t the precedenti al •
effect th at  this  pa rti cu lar  case would have on oth ers . Fo r example, 
if we tr ea t the  tr ibe s as m unicip alit ies , if the State is a llowe d to simp ly 
tu rn  th e resp ons ibil ity to the Fed era l Gover nm ent , wh at does th at  
do in ter ms of the  pro jec ted  cos ts to the  Fed era l Treasury? You said 
$300 mill ion.

Well , I suppose we have seven or eight or nine  ot he r cases qui te 
sim ilar  in fac tua l pa tter n whi ch, I assum e, would be brough t to the  
Con gress at  some lat er  tim e for resolu tion  on a se ttl em en t basis.
If landow ners are able to tr ea t thes e p ar tic ular  sett lem ent proposals  as
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involuntary conversions or as a condemnation proceeding as such and 
thereby derive the benefit of the  IRS Code, certainly you would want 
to be concerned about something more than  $15 million.

Secretary Andrus. Yes, Senator. However, this is probably the 
only settlement of this size where there is, first of all, tha t much land 
involved, and second, where you have to go to the private sector to 
procure. The other areas where we have made land settlements, for 
the most part the larger trac ts have come from within Federal owner­
ship and/or other public ownership. It does concern us, but, again, 
you come down to the question of will this, or will it not, tear up the 
agreements? I think that  Congress has to look at tha t because we 
have been told tha t the glue might come a part  if tha t were tampered  
with. I leave it to your judgment  to show you both sides.

Senator  Cohen. Under section 6(f) of the Federal act, judgments 
of the tribal courts in Maine would be accorded full faith and credit 
by courts of the United States  and any U.S. S tate or te rritory.  How 
does this provision compare with current law?

Mr. Vollmann. Right now there is no sta tute  of the United States  
tha t gives tribal court proceedings full faith and credit in State or 
Federal courts. Some of those courts have honored judgments  of 
tribal  courts, nonetheless.

Senator Cohen. Is tha t on a basis of comity  rather than full fa ith 
and credit?

Mr. Vollmann. Scholars view’ it as a comity issue, though one 
court has called it full fai th and credit.

Senator Cohen. Senator  Inouye raised the question which is going 
to be raised not only before the Senate but, I assume, before the 
House, when the bill is presented there. Tha t is the question about 
the State contribution. I think that  he was talking  about clean hands 
versus dirty hands and to what extent the State should contribu te.

The State of Maine takes the position tha t it has, in fact, con tributed  
over the years some $20 to $25 million in assuming a responsibility 
tha t clearly did not belong to the State. Is it your judgment or the 
adminis tration’s tha t the State has, in fact, contributed over the 
years to the settlement of this particular case and tha t is the reason 
why you are endorsing this proposal for full Federal assumption of 
liability?

Secretary Andrus. Not for stric tly tha t reason, Senator. Having 
been a former governor myself, I can understand why the State would 
take that  position, but I think in all fairness tha t we have to recog­
nize tha t there is a question as to the level of participa tion in the 
past.

It  is true tha t in a previous proposal for resolution of this dispute, 
we agreed, the adminis tration, to recognize pas t contribut ions as to 
State as paying thei r share. Again, attempting to bring it into  this 
dispute, wre would still remain in tha t posture, keeping in mind the  
question that  I raised earlier about supplanting State support with 
Federal future support. The State of Maine has contributed in the 
past to her Indian citizens and will in the future in some of these 
areas.

We, again, suppo rt the Federal contr ibution for a resolution.
Senator Cohen. I would like to come back to section 6(g) of this 

particula r act. It  provides in par t tha t, for Federal tax purposes, the
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Maine tribes should be treated as federally recognized tribes. It also 
provides that,  for Federal tax purposes, any land owned by the 
Maine Indians will be considered Federal reservations. This means 
tha t although the Sta te of Maine may exact payments in lieu of taxes 
lor the land, the Federal Government cannot. I have several questions 
for you pertaining to this particular provision.

One: How does this provision affect the income of Maine Indians 
who are living on the reservation or in Indian terri tory and who are 
working on the reservation or in the territory? What is the statu s of 
the income tax?

Secretary Andrus. They are living on the reservation-type lands 
and working there also.

Mr. \  ollmann. My reading of the State Implementing Act is tha t *
lor the most part all State laws would be applicable and tha t State 
income tax would have to be paid. If that  is not what was agreed to 
by the parties, I guess we ought to know that and clarify that.

The Indians  living on reservations across the country pay Federal *
income tax for income earned on reservations. So that issue is not 
raised here.

Senator  Cohex. How does it affect the income of those who are 
living on either the reservation  or in Indian territory but  who earn 
their living elsewhere?

Mr. Vollmann. As far as income tax goes, that would not be 
affected. Now, the proper ty in Indian territory and on the reserva­
tion would be subject to restrictions against alienation and would 
therefore not be subject to State ad valorem taxes. But  tha t would 
be triba l property. It  would not be owned by individuals except 
according to use and occupancy assignments made under tribal law.

Senator  Cohen. How would it affect those Ind ians who neither live 
on the reservation nor in the territory but who work there and derive 
their income from there?

Mr. Vollmann. Again, my reading of the State Implementing Act 
is th at they would still have to pay State income tax.

Senator  Cohen. Finally, how does i t affect the moneys generated 
by the tribes when acting in a business capacity?

Mr. Vollmann. My reading of the State Implement ing Act is that  
the tribe would have to pay, except for ad valorem taxes on the land 
in Indian  territory,  all Sta te taxes tha t would otherwise be applicable 
to it were it not an Indian tribe.

Senator Cohen. Under section 8(b) of the Federal act, the Federal •
Government is prohibited from considering funds accruing to the 
tribes under section 5 of the act—th at is the section tha t establishes 
the tru st fund and the Land Acquisition Fund—in awarding Federal 
grants and other kinds of aid. •

My question is this. How does the Department view this particular 
provision?

In other words, you canno t take into account any moneys directed 
to the tribes or tha t the  tribes received under this legislation in award­
ing any o ther Federal programs or grants .

Secretary Andrus. On pages 8 and 9 of our statem ent submitted for 
the record, we covered tha t. We questioned the same provision tha t 
you are questioning.
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It  could apply to any State payment including, for example, re­
tirement benefits for Indians, State employees—there are many 
questions raised there.

Senator Cohen. What about revenue sharing?
Secretary Andrus. CETA, revenue sharing, any one of those—I 

think  we need some clarification on that. That is what we are asking 
for.

Senator Cohen. I yield to my colleague, Senator  Mitchell.
Senator Mitchell. Mr. Secretary, thank you for your remarks. 

I have just a few questions.
First:  I understand tha t you will submit  in writing answers to each 

of the questions ra ised in the two documents I inserted in the record. 
4  That is an editorial in the  Bangor News and a statem ent by the  former

Governor. Is that correct?
Secretary Andrus. That  is correct.
Senator Cohen. Without objection, the record will remain open 

at this point for the purpose of inserting the additional material re­
quested by Senator Mitchell.

[The material follows. Testimony resumes on p. 88.]
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United States Department of  the Interior
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20240

AUG 1 9 1990
Honorable John Melcher 
Chairman, Se le ct  Committee on 

Indian A ffai rs
United St at es  Senate 
Washington, D.C. 20510

Dear Mr. Chairman:

At the Ju ly  1,  1980 hear ings be for e the  Ccmmittee on S. 2829 Senator Mitc he ll V
asked us to  respond to ce rt ai n qu est ion s concerning the Indian land claim
set tleme nt which were raised  in  an e d it o ri a l in  the Bangor Daily  News and in  a
March 23, 1980 statement by former Maine Governor James A. Longley.  Many of
the question s so raised  are di re cted  to  St at e o f f ic ia ls  or  are sp e c if ic a ll y
concerned with  the ro les of  St at e o f f ic ia ls  in  conne ction  with the negotia tion •
of  the land claim set tleme nt.  We be lie ve  these  que stio ns would be be tter  
answered by such o ff ic ia ls . We w il l endeavor, ne ve rth ele ss, to  answer as many 
of  the que stio ns raised  as po ss ib le .

One of the que stions posed by the e d it o ri a l asks, "If  one of the major 
la ndse lle rs , Dead Riv er Co ., i s  prepared to  s e ll  much of  i t s  timber acrea ge to 
the  Ind ian s, is n 't  tha t highly su gg es tiv e of  a government giveaway?" Appraisers 
and fo re st er s from th is  Department have reviewed the ap prais als done by the 
James W. Sewall Company of the  lands which have been offere d fo r sa le  by the 
Dead River  Company and oth er landowners. I t  was our conclusion th at  the pr ice  
being  asked by those  landowners fo r the lands of fere d fo r sa le  is  a reasonable 
one.

The next question raised in  the ed it o ri a l ask s, '•There are  reporte dly  9,500 
Indian cases ye t to be res olv ed by Congress. When the st at e le gi sl at ure  
ra ti f ie s  th is  set tlem ent  o ff er , i s  i t  unw itti ngly es ta bl ishi ng  a precedent for 
the en ti re  country?" The number used in  the ed it ori a l re fe rs  to  a figu re  used 
at  the Decenber 1979 ov er sig ht  hea rings of  the Se lect  Committee on the program 
to process Indian claims su bje ct  to  the  st at ut e of  lim ita tio ns  found at  28 
U.S.C. §2415. That fig ur e was never intended to  re fe r to ind ivi du al law suits .
I t  re fe rs  only to claim in qu iries or  po ss ib le  claims id en ti fi ed  by the Bureau 
of  Indian A ff a ir s.  Many of  those po ss ib le  claims have nothing to  do with land 
at  a l l ,  and nes t inv olv e claim s of  in dividu al  Indians in  the West. Indeed, 
hundreds of  those claims have sin ce  been rejecte d by the Department. Only the 
eas ter n Indian land clai ms, of which th is  Department has id en ti fi ed  only  seven 
as cr ed ib le  (including the  two in Maine), bear any si m ilar ity to the claim s in 
Maine. Sin ce we have viewed the Maine claims as the la rg es t in  the country, 
we do not view th is  le g is la ti v e  settlem ent proposal as a broad preceden t for 
the set tleme nt of  any other claim .



The e d ito r ia l next asks  wheth er th e ju r is d ic ti o n a l arrangem ent between the  
S ta te  and th e Tri bes  " w il l fo s te r  an un re lent in g ch ain  o f le g a l d is pu te s in  
th e ye ar s ahead."  We have  examined the  langua ge o f the Maine Inp lem ent ing Ac t 
and of  S.  2829, and have o ff ered  lang uage by way o f amendment to  th e Fe de ra l 
b i l l  to  c la r i f y  th is  ju r is d ic t io n a l re la ti on sh ip . Based on th e understanding 
which  S ta te  and tr ib a l o f f i c i a l s  now have, we f u l ly  ex pe ct  th at th is  re la ti on sh ip  
w i l l  pro ve to  be a wo rka ble  one. Furtherm ore,  our prop osed  amendment to  the  
b i l l  would gi ve Co ng ress ’ co ns en t to  fu tu re  ju r is d ic tio n a l agre ements between 
the S ta te  and the  T ri bes . Th us, th er e i s  f l e x i b i l i t y  b u il t  in to  th is  re la ti on sh ip  
While we cannot  gu aran tee  th at th er e w i l l  be no li t ig a t io n  ov er  th e meaning of 
th e ju r is d ic ti o n a l pro vi si ons o f the Sta te  A ct , we can sa y w ith ce rt a in ty  th at  
with ou t any agreement th er e would be a g re at d ea l o f l i t ig a t io n .  Ind eed , on ly 
la s t  yea r the  Sta te  Supreme Co ur t determ ined th at i t  was th e Fe de ra l Government, 
no t the S ta te  Co ur ts , which had fe lo ny ju r is d ic ti o n  ov er  In dian  cri me s on the  
S ta te 's  Ind ian  re se rv ati on s.  The new ju r is d ic tio n a l agreement should go a 
lon g way toward in su ri ng th a t th er e w i l l  be no fu tu re  doub t re ga rd in g law 
enforce men t auth ori ty  ov er  In dian  lands withi n the S ta te .

The one gu es tion  ra is ed  by forme r Governor Long le y  which  we b e li eve  we 
sho uld  add res s as ks , "Should  the Fe de ral government or the Indian  Tr ib es  
re inbu rse the S ta te  o f Maine  from any se tt le m en t they  might re ce iv e  fo r 
th e m il lion s o f d o ll a rs  th e taxp ay ers o f Maine have  pa id  ou r India n c it iz e n s  
due to  the  fa c t the Fe de ra l government in  the past  re fu se d to  re co gn ize our 
Maine Ind ian s as  e l ig ib le  fo r  Fe de ra l ass is ta nce  w hi le  s t i l l  pouri ng m il lion s 
o f d o ll a rs  in to  the w es te rn  Indian  re se rv at io ns [? ]"  Th ese  payments have 
been tak en in to  accou nt in  th e se tt lem en t pr op os al  new bef or e the Congres s.
Un lik e ot he r ea st er n In di an  lan d cla im  se tt le m en t pro pos al s,  in  th is  one the 
S ta te  is  not being  ask ed to  co ntr ib ute  any land  o r money to  th e se tt le m en t, 
though i t  i s  the S ta te  and i t s  c it iz e n s  who ar e the  primary  b e n e fi c ia r ie s  o f 
the se tt le m en t. Witho ut th e se tt le m en t many m il li on s o f ac re s o f land in  the  
S ta te  w i l l  continu e to  be threate ne d by the clai m , which  we b eli eve  i s  a cr ed ib le  
one. Y et,  Maine i s  be in g cr ed it ed  fo r th os e pas t paymen ts, and not being 
asked to  co ntr ib ute  an ything  more than i t s  co op er at ion to  th e se tt lem en t of  
the cla im s in  Maine.

Ag ain,  many o f the ques tion s ra ised  in  the e d ito r ia l and in  form er Governor 
Long le y 's  sta tem ent ra is ed  is su es which S ta te  o f f i c i a l s ,  th e T ri bes , or  
th e landowners who have  off ere d  to  s e l l  land to  the Tri bes  should be 
b ett er ab le  to  answer. I f  yo u,  any ot her  members o f th e Committee, or  
Se na tor M it ch el l have any  oth er  ques tion s,  ple ase  do not  h e s it a te  to  
add res s them to  us .

S in ce re ly ,

En clo sure
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FACT FINDING REPORT

Concerning forest lands of the State of Maine to assist in 

the decisions of implementation in the settlement of claims 

of the Passamaquoddy and Penobscot Indian tribes.

Purpose: The purpose of this report is (1) to estimate the

average market value of woodland for the State of Maine; and 

(2) to review the Sewall Appraisal Report as to reasonable­

ness of value estimate of lands being considered for transfer 

General Data: The State of Maine contains about 20,000,000 

acres of which about 17,749,000 acres are forest land. Of 

this, about 16,900,000 acres are commercial forest. A sub­

stantial area of the commercial forest land in the "unorgan­

ized" northern portion of the State is held in a unique sys­

tem of forest land ownership. Some lands are held in "com­

mon and undivided interest". Several owners may each own 

fractional portions of a parcel of land undivided with no 

boundaries laid out and none of the owners can identify his 

portion on the ground. Few of these owners have need or de­

sire to identify their portion. As far as is known, this 

system of land ownership is found nowhere else in the world.

The evolution of this system is an outgrowth of the 

early history of Maine. Most of what is now the State of 

Maine was first held by the Massachusetts Bay Company, later 

by the Province of Massachusetts, and then after the Ameri­

can Revolution by the Commonwealth of Massachusetts. In 

1820, Maine, as one-half of the Missouri Compromise, sep­

arated from Massachusetts and became the twenty-third State

of the Union.
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In the early years of statehood, some 8,000,000 acres 
of unlocated lands were jointly owned by both Massachusetts - 
and the State of Maine. Both states were hard pressed for 
revenues and sold these lands to investors and speculators.
Because the owning of timberlands in such a remote region as 
northern Maine was considered a risky investment, many of 
these investors and speculators sought a means of spreading
their risk. >

To do this, as many as six individuals would purchase 
an unorganized township and hold it in common ownership and 
undivided interest. With this form of ownership, no division 
lines were drawn, and each of the owners held his personal
undivided share of the total. Gains and losses from the 
ownership were also shared according to each owner's inter­
est in the total.

This system has worked exceedingly well, and the cooper­
ation between many diverse owners has generally been excellent.
Portions of the land in the unorganized territory are still 
held in common and undivided ownerships.

A unique system of managing forest land developed as an 
outgrowth of the system in about 1840. Owners banded together 
to form united land-management systems. Under this system the 
manager essentially assumed the owner's role and made decisions 
regarding time, place, and volume of timber harvest. The pro­
ceeds from the sale, less operating costs, were then divided 
among the owners in accordance with each owner's share.



During the period from about 1850 to 1865 the Penobscot 

River was lined with saw mills and the area became one of 
the world's major producers of forest products.

The change in the movement of population began with the 

discovery of gold in California in 1849 and followed by the 

westward expansion after the Civil War.
The unique systeta of ownership and management was respon­

sible to a great degree for the survival of commercial forest 

operations in the State and is still considered to be a good 
system.

Today the forest industries own 8,300,000 acres, 49 per­

cent of Maine's commercial forest land. Pulp and paper com­

panies own about 93 percent of this land, lumber companies own 

about 7 percent, and various other wood-using firms own less 

than 1 percent.
From 1959 to 1971 the forest industry holdings increased 

about 27 percent. From 1971 it is believed that the holdings 

have not changed significantly. According to information pro­

vided by the State Forest Service, 380 firms process the har­

vested timber of the State. Of the total, about 60% is pro-
cessed by the following ten firms:

Mill Type Vol./yr. (cords)Firm County

1. Diamond Int'l Corp. Aroostook & 
Penobscot

Chip & paper 120,000
more

or

2. Great Northern
Paper Company

Aroostook & 
Penobscot

chip
pulp & paper 120,000

more
or

3. Pinkham Lumber Co. 
division of Great

Aroostook long lumber 120,000
more

or

Northern



58

Firm County Mill Type Vol./yr. (cords)
4. International 

Paper Company
Franklin pulp & paper 120,000

more
or

5. St. Regis
Paper Co.

Hancock & 
Penobscot

pulp & paper 120,000
more

or

6. Boise Cascade Oxford pulp & paper 120,000
more

or

7. Lincoln Pulp 
& Paper Co.

Penobscot pulp & paper 120,000
more

or

8. Scott Paper Somerset pulp & paper 120,000
more

or

9. Georgia
Pacific

Washington pulp & paper 120,000
more

or

10. Pejepscot Sagadahoc pulp & paper 20-40,000
division of 
Hearst Corp.
Waterways were an important factor in the early develop­

ment of the forest industries of the area. Ponds and lakes, 

linked by streams and rivers, gave excellent access to good 

seaports in the estuaries of the major rivers. The Kennebec 

and Androscoggin Rivers provided access to the southwest por­

tion of the State. The Penobscot River offered access to cen­

tral and eastern sections and the Allagash and Saint John, 

flowing north and east, provided access to the mills and sea­

ports of Canada. Waterways were later supplemented with rail­

roads until the rather recent development of roads and motor 

transport which support the present forest products industries. 

The southern one-third of the State is well served by a 

grid of primary and secondary roads. The northern two- 

thirds of the State is served with a grid of secondary 

and private roads to serve the area. Trucking costs aver­

age about $1.50 per load mile or fifteen cents per cord
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mile or more. The cost of transport from the more distant sites 

of the northwest portion of the State is a critical factor as to 

the marketability of sane forest products. Sane persons contacted 

have indicated that 70 to 80 miles are about the maximum economic 

distance for trucking with exceptions o f some hardwood products which 

afford a greater haul distance.

Prior to 1967 land use controls were essential ly  absent within 

the State. Since then, various laws have been enacted enahi1 ng 

various State agencies to develop regulations to control land use.

This has affected the management and transfer of timber land. One 

often mentioned agency is the Maine Land Use Regulation Caimission 

(LURC) which was organized in October, 1970 to direct land uses 

within the unorganized township of Maine. In 1971 a statewide 

subdivision law was enacted which defined a subdivision as a division 

of three or more lots within any one contiguous ownership over a 

five-year period. Ibis act was amended in 1975 to restrict the 

size to lots under 40 acres. Zoning Districts have been established 

by LURC for all unorganized township. Basic district categories 

include management, protection and development. The more restrictive 

regulations are applicable to  protection districts. Other statewide 

environmental laws include the mandatory Shoreland Zoning and 

Subdivision Control Act of  June, 1973 which requires that all bodies 

of  water (rivers, ponds, or saltwater bodies) 10 acres or larger 

to include a 250 foot shoreland zoning district around the perimeter of 

the water body. In protective zoning, harvesting of timber and road 

construction are limited. Under the P-3 Shoreland District, timber
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harvesting is limited to 40% over a 10-year period. Other protective 

districts regulate timber harvest and road construction by permits.

Over the years since LURC was enacted by State Law, it has developed 

a corprehensive land use plan for the unorganized townships published 

in December, 1975, for the purpose of public review and comment.

Ibis has resulted in some modifications of interim zoning policies 

based on physical, economic and historic factors. One of  the more 

notable effects of the State laws to protect the environment is the 

abolishment of transportation of  logs by flotation on streams or lakes.

Ihe species of trees in Maine are usually quoted on the basis of 

softwood and hardwood trees. Much  of the timber stands are mixed with 

the higher percentage of softwood being located generally in the south 

and southwestern areas of the State, and the hardwoods in the central 

and eastern portions. It is noted that both types can be found 

throughout the State. The softwoods generally include white pine, 

red pine, hemlock species, and the hardwoods include maple, white 

birch, and yellow birch. According to data provided in a 1971 U.S.

D.A. publication, nine-tenths of the conmerclal forest is fully stocked. 

Ibis includes rough and rotten trees. When the rough and rotten trees 

are excluded, the stocking rate drops to six-tenths. It is significant 

to note that the rough and rotten trees are used by the pulpwood 

industry. An estimated 38 percent (6,143,000 acres) is saw timber, 

capable of producing an average of 3,800 board feet per acre. Pole 

timber accounts for 31 percent (5,340,000 acres) capable of providing 

about 18 cords per acre. The average volume of timber produced on an 

acre of the State timber land is usually quoted at 16 cords per acre.
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This Includes all trees 5 Inches In diameter DBH or larger. Many 

areas with below average volumes are of young trees not ready for the 

market. It is also Interesting to note that much of the tlmherla r r i s  

were cut over during the last century and the early part of this 

century and are now being cut over a gal ri,

The forest land of the State also is inportant to the imlti- 

mlllion-dollar tourist Industry. Maine woodlands attract recreationists 

from outside, as well as those native to the State. The State forest, 

as well as conmerclal camping sites, are usually filled with the 

outdoor vacationer. This industry has had an impact on the way  the 

Stat e’s timberlands are sold. In recent years, as the per acre sale 

price has increased, an increment of the value of the land is 

considered for recreational as well as timber use.

ESTIMATION OF THE AVERAGE MARKET VALUE OF TIMBERLAND 

Definition: In this study, average value is defined as the mean value 

as indicated by total dollars resulting from sales divided by the total 

acres of timberland sold. The group of sales data used hopefully w i n , 

to the degree possible, include all types and volumes of timber, mirpd 

and pure stands of soft and hard woods, large, medium, and small-sized 

tracts, and parcels having conponents of value other than timber such 

as recreation potential.

Methodology: To arrive at an estimate of average timberland value, 

attempts were made to gather a large group of Maine timberland r a I p r .

This effort resulted in 50 sales. Of this number, 2 h  sales were 

screened from the total and analyzed for the purpose of this study.

69-801 0 - 8 1  (V ol.  1) -  5



It was learned during the course of gathering sales that the 

Division of Taxation for the State has on record all sales which have 

occurred. An effort to obtain this information was unsuccessful, due 

to a State law protecting the confidentiality of the information 

provided by the sellers. The details of the sales data were not 

provided for this study. However, the Division of Taxation did provide 

a sumnary analysis of 427 tlmberland sales to  obtain an average sale 

price per acre for the Sta te ’s use in taxation of tlmberland.

Excluded from consideration by  the State were all properties with lake 

frontage. This data was also considered as an indication of average 

value, even though seme consideration for the lake frontage mist be made

To give added support for the data from actual sales and the 

sumnary analysis provided by the State, an estimate of value for an 

average tlmberland acre was made. This estimate was arrived at by a 

detailed timber analysis considering average volumes and values of each 

species and product, based on a U.S. Department of Agriculture publica­

tion of statewide forest inventory data.

Comparable Sales Analysis: The screening of sales data gathered results 

in 24 sales useful for this study. Reference is made to Table 1 on 

page 11. Factors for adjustments are derived from information 

gathered during confirmation of the data.

Location: Items considered under this factor relate to

distance to markets and roads. These items were often 

mentioned during confirmation. In this data a



63

consistent difference due to location could not be 
identified, suggesting that the mix of the sales 

was such that this item was offset. Therefore, no 
adjustment is required for location.
Size; Typically, as size increases the unit value 
decreases. It was found during the course of gath­
ering this data that the buyer will pay a higher 
price for larger units which are more manageable.
The smaller scattered tracts are typically considered 
less valuable because of the difficulty of management.
In cases where small parcels are contiguous to lands 
owned by a particular buyer, a higher price is typi­
cally paid. This group of sales ranged in size from 
200 to 30,000 acres except for one sale which was 
400,000 acres. This large sale being a very desirable 
tract has a great influence on the average price indi­
cated by this study. The good mix of large and small 
sales in study offsets any adjustment for size.
Time: Prior to the early 1970's, prices for timber- 
land in the State were generally stable and usually low. 
This can be partially attributed to a discounting method 
of value timber used by the timber industry. From the 
early 1970's to the mid-1970's prices showed a rather 
sharp increase to levels close to what is now being ex­
perienced. Essentially, little or no increase is evi­
dent from 1978 to the present. An adjustment of 5% per 
annum was made on all sales prior to 1978 and no adjust­
ment for sales after 1978.



sales before adjustment

$105,190,711 « $ 1 9 0  
554.430
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Volu me : A variation in the volume from an average quoted in the 

market at 16 cords per acre is recognized. Some quotes of the 

average were as low as 14 and others were as high as 18. Local 

U.S. Forest Service data supports an average of 16 cords per acre. 

The $10 per cord adjustment was abstracted from the sales data 

and supported by quotes from market.

The Average Value Per Acre as Indicated by Sales:

a) The weighted average of all

Total dollars of all sale s.
Total acres of all sales

This indication of average value per acre is considered high 

since the one sale of 400,000 acres represents 75% of the 

total acreage in the sample. It is a better than average 

tract in terms of volume, location and good management.

b) The weighted average before adjustment less large sale

Total dollars of these sales. $20,190,711 - $333 
Total acres of these sales 154,430

This group of sales, without adjustment, represents the less 

desirable timberland from the standpoint of size, timber, volume 

and management.

c) The weighted average of all sales after adjustment 

Total adjusted sale
Dollars of all sales . $95,383,169 _ *^72
Total acres of all s al es ’ 554,430

This indication is the result of adjusting for time and timber, 

as discussed earlier. The influence of the large sale has 

been reduced in this case.

k



TA
B

LE
 

I

C
O

M
PA

RA
B

LE
 

SA
LE

S 
A

N
A

L
Y

SI
S

S
al

e
♦

A
cr

es
S

al
e

T
o

ta
l 

S
al

e
E

x
cl

u
d

in
g

A
d

ju
st

ed
A

d
ju

st
ed

A
d

ju
st

ed
E

x
cl

u
d

in
g

P
ri

c
e

/A
c

re
P

ri
c

e
S

al
e 

11
fo

r 
T

im
e

fo
r 

V
ol

u
m

e
S

al
e 

P
ri

c
e

S
al

e 
#1

1
4

0
0

,0
0

0
21

0
8

5
,0

0
0

,0
0

0
* 

*
21

0
18

0
7

2
,0

0
0

,0
0

0
2

7
,9

3
6

10
5

8
3

4
,0

0
0

10
5

13
5

1
,0

7
1

,3
6

0
3

61
1

13
9

8
5

,0
0

0
13

9
15

9
9

7
,1

4
9

4
70

0
20

5
1

4
3

,5
0

0
20

5
14

5
1

0
1

,5
0

0
5

96
0

78
7

4
,8

8
0

78
11

8
1

1
3

,2
8

0
6

2
,3

0
0

94
2

1
6

,2
0

0
94

12
4

2
8

5
,2

0
0

7
23

0
65

1
5

,0
0

0
65

14
5

3
3

,3
5

0
8

1
,3

0
0

10
0

1
3

0
,0

0
0

10
0

10
0

1
3

0
,0

0
0

9
22

7
14

3
3

2
,4

5
0

14
3

15
3

3
4

,7
3

1
10

68
1

10
0

6
8

,1
0

0
10

0
17

0
1

1
5

,7
7

0
11

21
5

14
5

3
4

,0
0

0
14

5
16

5
3

5
,4

7
5

12
4

,1
1

8
90

3
6

0
,0

0
0

90
18

0
7

4
1

,2
4

0
13

1
8

,0
0

0
10

4
1

,8
7

7
,0

0
0

13
5

14
5

2
,6

1
0

,0
0

0
14

3
0

,6
3

0
15

6
4

,7
6

8
,8

4
5

17
2

15
2

4
,6

5
5

,7
6

0
*1

7
1

9
,3

3
1

14
0

2
,7

0
0

,0
0

0
15

4
94

1
,8

1
7

,1
1

4
18

5
,2

0
0

21
0

1
,0

9
0

,0
0

0
22

1
27

1
1

,4
0

9
,2

0
0

19
70

7
12

4
8

8
,0

0
0

13
0

23
0

1
6

2
,6

1
0

20
88

0
11

5
1

0
1

,2
0

0
11

5
12

0
1

0
5

,6
0

0
21

2
7

,9
8

7
12

5
3

,5
0

0
,0

0
0

13
1

15
6

4
,3

6
5

,9
7

2
22

1
2

,0
0

0
10

4
1

,2
5

0
,0

0
0

12
5

20
0

2
,4

0
0

,0
0

0
23

2
,3

5
0

12
8

3
0

0
,0

0
0

14
1

18
6

4
3

7
,1

0
0

24
22

7
13

0
2

9
,5

1
0

13
0

11
0

2
4

,9
7

0
25

1
7

,2
3

6
14

0
2

,4
0

0
,0

0
0

14
7

14
7

2
,5

3
3

,6
9

2
26

60
4

15
4

9
3

,0
1

6
16

9
16

9
1

0
2

,0
9

6

5
5

4
,4

3
0

3
,1

0
4

1
0

5
,1

9
0

,7
1

1
2

0
,1

9
0

,7
1

1
3

,2
4

4
3

,7
5

4
9

5
,3

8
3

,1
6

9
2

3
,3

8
3

,1
6

9

*
S

al
e 

15
ex

cl
u

d
ed

 
du

e
to

 
la

c
k

 
o

f
in

fo
rm

a
ti

o
n

.
S

al
e 

16
ex

cl
u

d
ed

 
si

n
c

e
 

it
 

is
 

an
o

ff
e

r.
**

T
h

is
 

sa
le

 
w

as
 

n
o

t 
co

m
p

le
te

d
 

a
t

ti
m

e 
o

f 
co

n
-

fi
rm

a
ti

o
n

. 
I

t 
is

 
g

e
n

e
ra

ll
y

 
kn

o
w

n 
an

d
 

lo
c

a
l

a
p

p
ra

is
e

rs
 

in
d

ic
a

te
d

 
th

a
t 

th
e

 
d

e
ta

il
s

 
w

er
e 

e
s

s
e

n
ti

a
ll

y
 

co
m

p
le

te
 

an
d 

th
e

re
 

w
as

 
ag

re
em

en
t 

as
 

to
 

fi
n

a
l 

p
ri

c
e

.

O
1



66

d) The wei^ited average after adjustment excluding lare sale:

Total adjusted sales do llars. $2 3,383,169 .
Total acres less large sale’ 154,430 3

This indication shows the result of adjusting the smaller 

sales upward for time and timber volume, without the influence

of the largest sale.

3) The sinple average of all sales after adjustment:

Total adjusted unit
values off all sales. $3,754
Total number of sales 24 $156

This indication ignores size and thereby reduces the Influence

of larger sales.

The range in average value as indicated by the sales data is from 

$130 to $190 per acre before consideration of adjustment. This range 

is narrowed to $150 to $172 after adjustment. It is concluded that 

the central tendency of this data as analyzed is $160 per acre and Is 

an indication of the average timber land value.

Average Sale of Timberland by State Dat a: The State Tax Division 

provided the following information from a study made during the period 

of 6-76 to 6-79. This data is sunmarized in the following table.

County

Androscoggin
Aroostook
Cumberland
Franklin
Hancock
Kennebec
Knox
Oxford
Penobscot
Piscataquis
Somerset
Sagadhoc
Waldo

AVERAGE P R IC E S  O F FO RE ST  LAN D SA LE S
Number of Sales Average Price Per Acre

6
83
12
31
26
11
6

41
50
35
39
7
33

$178
100
255
125
131
168
148
121
121
134
111
167
175
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Washington 33 89
York 14 143

Total acres: 112,800 
Total Amount of Sales: $14,210,055 
Average Sale Price Per Acre: $126 
Total Number of Parcels: 443 
Average Price Per Parcel: $32,077 
Average Size Per Parcel: 255 acres

The average price per acre of $126 is considered low primarily 

due to the fact that all lake frontage sales were excluded from 

consideration. Had this data been included, it is likely that average 

value would be sone what higher.

Average Value of Timber land by Analysis of Timber Da ta: To arrive at 

an indication of average value of timber land an analysis of timber 

data from various State agencies and publications was made. Items 

considered were stunpage prices for the spring of 1980, volume and 

species, and types of products manufactured. This data is provided in 

the addenda of the report in the table headed, "Determination of 

Average Forestland Acre Timber Volume and Value." A sunmary of 

this data is as follows:

Pulpwood:

Upper stems of  saw timber trees 1374.2 MM. cu. ft.

Pole timber 12193-8 MM. cu. ft.

Rough trees 1389.6 MM. cu. ft.

Total 14930.6 MM. cu. ft.

14930.6 MM. cu. ft. ♦  85 cu. ft./cord = 175-65 MM 

175-65 MM. cords ♦ 16894.3 M  com. timber acres =

10.4 cords per average timber acre.

10.4 cords x $7-61 per cord = $79-16 per acre pulpwood



Saw timber:

Total soft wood

Total hard wood

Total volume

23455.9 MMBF 

11063.8 M4BF 

34519.7 W4BF

34519.7 MMBF a  16894.3 M  acre cormercial timber 

■ 2.043 MBF per acre

2.043 MBF X 48.91/MBF = $99-93 per acre

Estimated value of timber component:

Pulpwood $ 79.16

Saw Timber 99.93

Total per acre $179.09

Topically, this estimate of the timber conponent is discounted 

at time of purchase since dollars will be returned over a period 

of years, dictated by volume of annual timber sales. The most quoted 

discount rate is 35%. This indicates an estimated timber corponent 

value, as if purchased now, of

$179 x 65% (100%-35%) = $116.35 called $116 per acre.

The value of bare land must be added to the timber caiponent to 

reflect the total average price per acre. Three bare land sales 

acquired during the search for data are included in the sales data 

provided in the addenda. The range Indicated by these sales is $43 

to $55 per acre. Most often quoted during the data search was $50 

per acre. When $50 per acre is added to the discounted value of timber 

an Indication for the average timber land is $166 per acre.

This indication is supported by the "rule of thumb" used by

buyers and sellers, quoted during the search for data:
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average value per acre for Maine timberland: 

< Actual sales $160 per

State data 126 per

Timber analysis 166 per

Average Volume per acre of 16 cords x $11.00 per cord ■ $176 

Discounted by 35? - 62

Add are land value + 50

Indicated value per acre $16A

Sunmary of methods used:

The three methods resulted In the following Indication of the

acre

acre

acre

The actual sales data and timber analysis methods are considered 

reliable. The State data gives added weight to these Indications 

when its additional value for lake frontage or other development 

potential is added. It is reasoned that in the minds of most buyers 

(based on the average price per cord and the average volume per acre) 

$165 per acre is closest to an average value for the State’s 

timberland under present marketing conditions.
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REVIEW OF THE SEWALL ESTIMATES OF VALUES FOR FROFKRTI KS OFFEREE)

An inspection of the properties, offered by various timber firms 

for which estimated values were provided by James W. S e w a l l  C a i p a n y ,  

was made by use of high winged twin-engine Cessna airplane on 

June 15, 1980. This type of aircraft was used to give optimum viewing 

potential during flight from the lowest possible safe altitude. By 

flying, it was possible to see all of the properties which would

have been impossible by any other means. The inspection included all »

members of the task force (Woodcock, Trosper, Eggen, and Benzel). A 

trip plan was charted on a State road map along with location of
<*

offered properties and other known properties which have been sold.

This enabled the team to identify to the best possible extent from the 

air each of the properties inspected. Listed as objectives during 

flight were readings as to location of property, topographic features, 

internal and external access, timber types and volumes, and potential 

for uses other than timber. It was concluded by members of the team 

that the description of each of the properties in the Sewall report 

were consistent with what could be seen from the air.

The list of potential sellers acquired fran the Deputy Attorney 

General, John Patterson, is provided on the following page. This 

list includes the name of each potential seller as the owner, the 

acreage, the total (gross) price, and the price per acre.
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LIST OF LANDS UNDER OPTION IN CONNECTION WITH THE

SETTLEMENT OF THE MAINE INDIAN LAND CLAIMS

PRICE PER ACREOWNER ACREAGE GROSS PRICE

Dead R iv er  Company 129,764 24 ,400 ,00 0 $188.03

B er tr an d Tac ke ff 5,5 00 1,21 0,00 0 220.0 0

Diamond In te rn a ti o n a l 2,4 08 413 ,996 171.9 2

P re n ti s s  & C a rli s le 2,8 85 800 ,000 277.2 0

Geo rg ia  P ac if ic 3,834 479,250 125.0 0

Great  Nor th ern Nekoosa 29,01 0 4,49 2,15 0 154.84

H eir s o f David Pi ng re e 7,3 92 1,86 2,7 84 252.00

Webber 2,6 72 355 ,376 133.0 0

S co tt  Paper Conpany 4,2 00 900 ,000 214.28

In te rn a ti o n a l Pa pe r Conpany 7,9 49 1,45 7,84 0 183.3 9

Ca ssidy Hei rs 38,226 6,1 99 ,092 162.16

U nid en ti fi ed  Passam aquoddy/ 
Penobsco t Lands 61,159 11 ,008 ,62 0 180.0 0

U nid en ti fi ed  M al is ee t Lands 5,0 00 900 ,000 180.00

TOTAL: 300 ,000 54 ,479 ,18 0 $18 1.59

4
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COWENT S:

Dead River Company:

Hils property is located In the eastern part of the State near 

Indian lands in Indian Township. The above list Indicates a total 

acreage of 129764. Mr. Pierce of the James W. Sewall Company Indicates 

In his appraisal that nearly 20,000 (19859) acres are water. It is 

also noted that about 85000 acres are In a solid block and the 

remaining approximately 25000 acres are scattered throughout central 

Maine. The volume of timber for this property is rated by the Sewall 

report as being above average at 19 cords per acre and valued at 

$200/ac. This value applies to the 109,095 acres of timber land 

indicating a total value of $21,981,000 as opposed to the offering 

price of $24,400,000. This property can be compared with the large 

400,000 acre sale property at a volume of 18 to 20 cords/ac. and a 

sale price of $210/acre.

BERTRAND TACKEFF

Ibis property is located In the eastern part of Maine near the 

ocean. The total acreage is 5736 acres of which 50% is said to be good 

blueberry land. This type of land does not fit in the general description 

of Maine timber land. The offering price is below prices quoted for 

good blueberry land. It is also noted that local contacts indicate 

that blueberries require good management, the lack of which results 

in less desirable or undesirable land. It was also noted that this land 

is associated with a parcel ready for subdivision development. It 

Is concluded that a price of $220 per  acre could be either low or

high, depending on its condition, location, and potential.
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Diamond International (Lakeview Plantation and Argyle)

There are two tracts in this property. One tract is
located within 25 miles of Lincoln where there are mills, 
and the other tract is located just north of Old Town, 
close to mills. The timber volume on these tracts are 
average and above and well located as to roads and mills. 
There are about 400 acres of lake area. The offering, ac­
cording to the Sewall report, is based on $180 per acre for 
809 acres near Lakeview and $167 for the 1599 acres in the 
Argyle tract. If the 400 acres of lake area are excluded,
the value would be as follows:

it809 acres @ $180/acre = 145620
1199 acres e $167/acre = 200233 
400 acres lake nil/acre = -0- 
2408 acres @ 143.63/ac. =345853

Prentiss and Carlisle (T9SD Donnell Pond)
This property is located about 10 miles east of Ells­

worth. This tract is 2866 acres in size. According to 
Sewall, it has a large percentage of lake area. It has a 
low rating as to timber volume attributable to a heavy har­
vest some 15 years ago. Not considered a good buy as tim- 

berland.
Georgia Pacific (Indian Township, T1R1 and Perry)

This company is offering 3877 acres comprised of sev­
eral parcels. Most of the land is located in Indian town­
ship close to one of the Indian communities. It is noted 
that this area was cut some 15 years ago. The timber value 
is below average with a high percentage of regeneration.
It is within 25 miles of a big pulpmill and a sawmill in 

Woodland. Sewall's estimate was near $165 per acre and
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considers the offering price of $125 per acre a steal. It is 

questionable as to "a steal" considering the low timber volume.

Great Northern Nekoosa (Holeb, Lowelltown and Debsconeag Deadwater) 

Tbis 29010 acre property consists of 2813 acre tract near Debsconeag 

and 26197 acres in the Holeb-Lowelltown tract. This land Is located 

in the western portion of the State in a generally good timber area 

close to Canadian mills. Our information indicates a below average 

timber volume, probably due to spotty timber stands. Sewall indicates 

the offering price $155/acre is a good buy. That offer is below the 

estimate timber value of $l65/acre according to our study.

David Ping ree (W 1/ 2 T6R8 WEIS)

Ibis 7392 acre parcel is located more than 50 miles north of 

Millinocket near the center of the State. It adjoins Baxter State 

Park on its northeast comer. It has frontage on Grand Lake Matagamon. 

This is in a good timber area but is somewhat removed from mills.

Some value can be attributed to the lake frontage; however, the 

remote location is likely to have a bearing.

Sewall appraisal indicates 24 cords/acre. Using the local 

rule of thumb, the following value is indicated:

24 cords 6 $ll/cord ■ $286 

Less 35% discount = 100 

Indicated value of
186timber

Add bare land g 50

Indicated value 236/acre

Se wa ll ’s estimate $220/acre
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Webber Family (Alton)

This 2600 acre tract Is located within 10 miles of Old Town, a 

mill town. The volume is below average. The timber is about 80% 

softwood. It appears the offering price of $133/acre is reasonable. 

Scott Paper Co. (Sugar Island in Moosehead lake)

This 4200 acre tract is located in the central-western part of 

the State. This tract has access by boat during the warm season of the 

' year and by ice during the cold season, limiting its accessibility.

This island was cut heavily 15 years ago. Since then, State laws 

restrict transfer of logs through the ice season. The lake shore 

around the island would be adaptable to recreation development. There 

is some question as to the feasibility for lake development due to 

remote location. Sewall’s conments that dollars could be better spent

elsewhere for forest land are well received.

International Paper Co. (Plantation No. 14 and Argyle)

This offer is for two parcels of land. The Argyle land is located 

about 10 miles north of Old Town and comprises one or more smaller 

parcels, totaling 4600 acres. (According to Sewall), these tracts 

have an estimated timber volume of 13 cords per acre of softwood timber. 

It was logged 10 years ago, leaving a well-stocked stand of pulpwood. 

Sewall estimates this land at $150/acre. The other land is located 

near Dennysville. It is conprised of two parcels totaling 3,300 

acres with a timber volume of close to 22 cords per acre. Sewall 

values this at $160 per acre, which seems low considering the volume,

« access, and location.
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Cassidy Heirs (T39 and T3ND)

This land has not been sufficiently Identified for a reading  as 

to location. It Is located generally south of Lincoln and north and 

east of Old Town. No further conment Is made on this property due to 

the uncertainty of what Is to be acquired.

The Unidentified Tracts: No conment Is offered on these tracts due 

to  a lack of information on the location.

The total asking price for the offered land is $54,500,000 

rounded for 300,000 acres. This Includes 66159 acres of unidentified 

land offered at $180 per acre. It also includes an estimated 21400 

acres of lake area. Based on Sewall’s estimates of dry land acreage 

and value, plus the unidentified land, the total asking price is 

$50,770,000. This indicates an average price of $182 per acre for 

278600 dry acres.

In discussing the methods used by Leonard Pierce of 

James W. Sewall Company to develop the evaluations shown for the 

eleven tracts listed in his letter of April 21, 1980, to Secretary 

Andrus, Mr. Pierce advised that one tract, number 6, Dead River tree 

farm, has been cruised with systematic ground sanpllng procedures. The 

other tracts were described and evaluated by observation of the aerial 

photography with some ground visit observations and with Mr. Pierce's 

extensive background and knowledge of those locations. With the 

consent of the Dead River Company, Mr. Pierce made available three 

pages o f the cruise report, consisting of the timber value calculation 

and including the derivation of land values. The cruise was made in

1978 by remeasuring 296 permanent random plots. Acreage of forest
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types were from a 1973 inventory of these lands by Janies W. Sewall 

Company. The method of developing values for general average purposes 

and for arriving at total program estimates is reasonable when 

accomplished by an expert of Mr. Pierce’s background, experience and 

general professional capacity. It is recaimended that the actual 

purchase program requires more specific forest stand and productivity 

measures, more accurate area measurements, and increased analysis of 

applicability to Indian management program goals.

CONCLUSIONS:

A) The Average Value Per Acre for Maine Timber land:

The indication of the average value by this study is $165 per acre. 

This Indication is supported by actual sales data, information and data 

provided by State Tax Division, and by an analysis of  timber volume, 

species and products. The sales data were of a good mi x as to size, 

timber types and timber volume, and considered a good representation 

of timber sales even though the sairple is small.

Generally speaking, the market range is 20%. Seller attitudes 

range in the upper 10% and buyer attitudes in the lower 10%. This 

would indicate a negotiating range of $150 to $180 per acre considering 

an average tract of  timber.

B) Reasonableness of the Sewall Appraisal of Offered Lands:

The average value of the parcels offered, based on an analysis by 

James W. Sewall Company, dated 4/20/80, is $182 excluding the areas in 

lake and including the unidentified land offered. This average value 

is only slightly above the average indicated by this study. This can be 

attributed to overall better than average tracts being offered.
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LIST  OF CONTACTS

John Rlbe, International Paper

Forest Nelson, Prentiss and Carlisle

Charles Sleight, Huber Corporation

Leonard Pierce, James W. Sewall Company

Ted Tryon, James W. Sewall Company

Walter Glendenning, Internal Revenue Service

Edward von Ohlsen, Internal Revenue Service

James Norris, State Bureau of Taxation, Property Tax Division

John Patterson, Office of the Attorney General

Jeff Pidot, Land Use Regulation Commission

George Bourassa, State Forestry Department

Rod Young, U.S. Forest Service

Burton Blum, Northeast Forest Experiment Station

Joe Barnard, Northeast Forest Experiment Station

Lloyd Ireland, Bureau of Public Land

Thomas Turren, Attorney

John Stowell, Webb land Company 

John Pervear, Pee Appraiser 

Norman Gosllne, Fee Appraiser 

A1 Childs, Fee Appraiser 

Boise Cascade Corporation 

Great Northern Paper Company 

St. Regis Paper Company 

Georgia-Pacific Corporation 

Scott Paper Company 

Diamond International Paper Company 

Dead River Company
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Senator Mitchell. Thank you.
Second: You mentioned the question you had regarding the effec­

tiveness of the legislation as now written in extinguishing claims. That
is, of course, the very purpose of this settlement—an important part of
it.

I believe the way it was left was tha t your counsel would be working 
with counsel for the tribes on that. I would like to ask in addition to 
tha t, if you would have the Solicitor of Interior, or whatever counsel 
you designate, submit to the committee and to myself and Senator 
Cohen a legal opinion confirming that whatever language is ultimately 
agreed upon does, in fact, extinguish the claims fully and finally so 
tha t the Congress can at least be satisfied tha t the attorney for the 
Government agency most directly involved is satisfied t ha t the claims 
are extinguished.

Would you be able to do that?
Secretary  Andrus. Yes, Senator, we can do tha t; with the under­

standing, of course, tha t the language on the floor or a floor amend­
ment could change that . But as the final one prepared, as we under­
stand it, as of th at date, we will supply it.

Senator Cohen. Without objection, the record will remain open for 
the purpose of inserting this additional material upon receipt.

[The material follows. Testimony resumes on p. 94.]



U N IT E D  STA TE S
D E P A R TM E N T O F TH E  IN T E R IO R  

O FFIC E  O F T H E  S O L IC IT O R  
W A S H IN G T O N . D C. 20240

AUG 2 0 1330 
REC'DAUG^:. 1230

Honorable John Melcher, Chairman 
Se le ct  Canmittee on 

Indian A ff air s 
United St at es  Senate  
Washington, D.C. 20510 

Dear Mr. Chairman:

Daring the Ju ly  1,  1930, hea ring s on S. 2829, Senator Mitc he ll requested of 
Secre tar y Andrus a le ga l opinion from the S o li c it or of  the Department of  the 
In te ri or  confirming th at  the language in  S. 2829 w il l in  fa ct extin guish  the 
Maine Indian claims fu ll y  and fi n a ll y . This is  in response to  th at  request.
I t  i s  our opin ion that the language in  the Ad mi nis tra tio n's  proposed a_endment 
to S. 2829 in  the nature of  a su bs ti tu te  provides a complete set tleme nt and 
fu l l  extinguishment of  the Maine Indian claims.  The minor di ffer en ce s b? tween 
the proposed amendment and S. 2829 are  discu ssed  at  the end of  th is  opinion.

The sections  of  the proposed amendment relev an t to the extinguishment of Indian 
claim s are Sections 4, 5( e) , 11 , and 12.

Section  4( a) (1) would approve and ra ti fy  any tran sfer  of  land or nat ura l re­
sources loc ated anywhere wit hin  the United States frem, by or on be ha lf of  the 
?assa _aquoddy Tr ibe, the Penohscot Nation , the Houlton Band of Malisee t Indians 
or  any of  th ei r members and any tr an sf er  of  land or  nat ura l resour ces  loca ted 
within the St at e of Maine, from., by, or  on behalf of  any Indian, Indian nation, 
or  tr ib e or bard of  India ns. A ll  such tran sfer s sh all  be deemed to  have been 
rare  in  accordance with  the Co ns titut ion and a l l  the laws of  the United St at es , 
inc lud ing  but not lim ited to  the Indian Nonintercourse Ac t. A ll  such tra ns fer s 
would be ra ti fi ed  and approved e ff ec ti v e  as of the date  of  the tr an sf er .

Secti on  4(b) would provide tha t to  the exte nt that any tr an sf er  described in 
Section 4( a) (1) may involve  ab or igi na l t i t le ,  Se ction 4( a) (1 ) sh all  be regarded 
as an extinguishment of  said ab or ig in al  t i t le .  The Maine Indian land claims 
are  based on ab or igi na l t i t l e .  Aborig inal tit le- is  the Indian t i t l e  to land 
based upon lengthy and ex clus iv e use and occupancy as opposed to  t i t le s  ar isi ng  
out of  formal ac tio n,  such as the  tran sfer  of a 5°ed or  the issuan ce of  a 
paten t. I t  is  a righ t of  ex clus iv e use and occ .pancy , but i t  does not inclu de 
the rig ht  to s e ll  the land to  whomever one pleases.

Congress has plen ary power ove r Indian lands. Lone 'Wolf v.  Hitc hcock, 187 U.S. 
553 (1903). The power of Congress to ext inguish ah ori gi n al  t i t l e  is  supreme and
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the manner, method and time of  such extinguishment ra ise p o li t ic a l,  not 
ju st ic ia b le , is su es . United St at es  v.  Santa Fe P a cif ic  R. Co. ,  314 U.S.
339, 347 (1941) . Moreover, ab or ig in al  t i t le  is  not a pro perty in te re st  
the taking of which req uir es ju st compensation under the Fifth  Amendment 
to  the United St at es  Con st itu tio n.  Tee-Bit-Ton Indians v.  Uni t ed Sta tes,
348 U.S. 272 , 286-289 (195 5). Thus, we have no doubt of the authority ’ 
o f Congress to ext ing uis h the  ab or ig in al t i t le  of  Maine Ind ian s, and 
thereby to cl ea r land t i t le s  throughout the Indian claim ar ea s,  without 
subje cting  the United St at es  to  F if th  Amendment taking cla im s.

Even i f  an argument ex ist ed  th at  the PaEsairaquoddies, Penobscots, or  Houlton 
Band of  Malise et Indians had any claim  based on recognized t i t l e ,  i^.e ,̂ t i t le  
fo r which ju st compensation i s  owed fo r an authorized  talcing, Section 5(e) 
of the Admi nis tration's  proposed amendment (to  which there is  no comparable 
provisi on  in  S. 2829 as int roduced ), would provide that the  Secre tar y may 
not expend on beh alf  of  the Tr ibes  any of the payments provided fo r in  the 
Act unle ss and unti l he fin ds  th at  authorized o ff ic ia ls  of the res pective  
Tr ibe,  Natio n, or Band have execute d appropriate  documents re lin qu ish ing  
a l l  claim s to the ext ent  provided by Section s 4, 11 , and 12 of  the Act and 
by Section  6213 of the Maine Implementing Act, inc lud ing  st ip ul at io ns to 
the fi nal ju dic ia l dis missa l of  th ei r claim s. These waivers w il l make 
cl ea r that the Act contem plates a fu ll  settlement of a ll  claim s aga ins t 
the United St at es , the St at e and a ll  third  pa rties and that the Tribes  
agree to that set tleme nt,  ther eby  prec luding any future argument that jus t 
core rs ati on  was not rec eiv ed.

The waivers  ana re lea ses would be signed by auth orized o f f ic ia ls  of the 
Passamaguoddy Tr ibe, the Penobscot Nation and the Houlton Band of  Mal isee t 
Indians. These en ti ti es are  recognized in  paragraphs (3) , (4) and (5) of 
Section  2(a) as being the so le  suc ces sor s in in te re st  of the Passamaquoddy, 
Penobscot and Malise et Tribe s which yea rs ago claimed ab or igi na l t i t l e  in the 
St at e of  Maine. The recogn ition  of  a group of Indians as a tr ib e is  a function 
of  the p o li ti ca l departments of  the  Government, and the cou rts w il l not go 
behind a determination of  Congress in th is  regard . United Sta te s v.  Ho llid ay, 
70 U.S . (3 Wall .) 407, 419 (1S6 5). The iden tity'  and au thority  of  the o ff ic ia ls  
to execute  the appropr iate  re le as es  and waivers on beh alf  of  the res pective  
T ri te , Nation or Band are  like wise p o li ti ca l ques tions which the cou rts w il l 
not reexamine. Fellows v. Blacksmith, 60 U.S. (19 How.) 366, 372 (1856); see 
al so  Doe v. Braden, 57 U.S.  (16 How.) 635, 657 (1853).

I t  should be noted that Se ctions  4( a) (1) and 4(b) would approve the described 
tran sfer s and extinguishment of  the  Indian clains  of  t i t le  as of  the date of 
the or ig in al  tran sfer  out of Indian possess ion.  The reason fo r th is  nunc pro
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tunc ra ti fi ca ti o n  is  to eliminat e any p o ssib il it y  of  tre sp as s or  any 
othe r type s of  inte rven ing claims ar is in g a t the time of or  subsequent 
to  the tran sfer  up unti l the e ff ec ti v e  date of the enacted b i l l .  I t  is  
cl ea r th at  Congress has the au thor ity  to  ra ti fy  pr io r unla wful en tr ie s 
and conveyances by subsequent ac ts and thereby cut o ff  cla ims  ar is in g 
bef ore  the ra ti fi ca ti o n .

In Shoshone Tri be of  Indians v.  United Sta te s, 299 U.S. 476, 495 (193 7), the 
Supreme Court ruled that by subsequent tr ea ties  and Ac ts of  Congress, the 
United St at es  had ra ti fi ed  the wrongfu l set tlem ent  of  the Arapahoes on the 
Wind Riv er Shoshone Reservation, and the Court held th at  the  date of  taking 
was the date of the or ig in al  wrongful ent ry ra th er  than the la te r ra ti fi ca ti o n . 
In Seneca Cation of  Indians v.  United Sta te s, 173 C t. C l.  912,  915 (1965), 
the  Court of Claims upheld the  re tr oa ct iv e ra ti fi ca ti o n  by Congr ess of  two 
st at e  condemnation actio ns  of  Seneca lands in New York and found no li a b il it y  
on the pa rt of the United St at es  fo r st at e use of  the pa rc el s between the 
condemnation and the ra ti fi ca ti o n  by Congress. In United Sta te s v.  Northern 
Paiute Natio n, 490 F.2d 954, 958 (C t.Cl. 1974), the Court of  Claims ruled 
th at  nunc pro tunc ra ti fi ca ti o n  pre clud es a court from viewing pre -r at if ic at io n  
non-Indian" ent ry and use as to rt io us.  Most re ce nt ly , the  U.S. Court of  
Appeals in United St at es  v. A tl an ti c Ri ch fie ld  Co.,  612 F.2d 1132 (9th Ci r.  
1980), held th at  Sec tion 4(c) of  the Alaska Nati ve Claims Set tleme nt Ac t, 43 
U.S .C.  §1601 et  seg . , ext ing uis hed tre spass  claim s fo r pre-extin guishment 
use of  abo riqinal lar ds  in  Ala ska . C f. , Edwardsen v.  Morton, 369 F.Supp.
1359 (D.D.C. 1973).

We are aware tha t the Supreme Court in Delaware Triba l Business Cco rittee  
v. Weeks,  430 U.S. 73 (19 77), re h. denied 431 U.S.  960 (19 77), hel d tha t 
Congress' plenary au thor ity  to  le g is la te  in Indian matters  is  su bjec t to the 
co ns tra ints of the Due Pro cess Clause of the Fif th  Amendment, and that some 
tr ib es  have ass erted th at  Congress cannot re tr oa ct iv el y r a ti fy  a past trans­
actio n aft er  the granto r tr ib e  has disavowed i t .  However, thos e arguments 
do not change our an al ys is  rega rdin g re troa ct ive ra ti fi ca ti o n  in  th is  case 
because th is  sett lement i s  bein g consummated with the f u l l  agreement and 
consent of the af fe ct ed  Tribe s,  and th ei r relinquish ments and re leas es  pursuant 
to  the proposed Section  5(e ) would leave no doubt th at  a l l  past tr ib a l claims 
in  Maine have been extin gu ish ed .

Section  4(c ) of S. 2829, and the id en tica l prov isi on  in the  proposed arerdnent, 
would also  ext ing uish:

". . . a l l  cla ims  again st the United Sta te s,  any 
st at e or su bd ivi sio n thereo f or any other person 
or  en ti ty  . . . ar is in g at  the time of  or  subsequent
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to the tran sf er  and based on any in te re st  in or  ri ght 
inv olv ing  such land or  nat ura l res ource s, inclu ding  
but withou t lim itat io n claim s fo r tre spass damages 
or claim s fo r use and occupancy . . . ."

A statem ent to that  e ff e c t would, of  course, al so  be inc luded in  the re lea ses 
and waivers  from the  tr ib es  req uired by preposed Secti on  5(e ).  We be lie ve  
the ccnprehen sive nature of the  extinguishment of Indian land c la ir s  provided 
fo r in  Section 4 (which is  ve ry  si m ila r to the language used in  the Rhode 
Isla nd Indian Claims Settlem ent  Act of  1978, 25 U .S .c ’ §17 05), esp ec ia lly as 
supplemented by Se cti on  5(e ),  would completely elimina te the clouds from land 
t i t le s  in  Maine caused by the pendency of such Indian cla im s.

The b i l l  al so  addre sses, and would extin gu ish , India n cla ims oth er than claims
re la ti n g to t i t le  to  lands in  the  St at e of Maine. For example,  the proposed ,
amendment to S. 2829 would pro vid e in Section 11 fo r the dis charg e of a l l
claims  by the Passamaquoddy Tr ibe and the Penobscot Nation ag ains t the St ate of
Maine, i t s  o ff ic e rs , employees, agents  and re pr es en ta tiv es , ari si ng from the
adm inis tration  or  management of  a l l  funds of the Tribe or  Nation held  in  trus t
by the St ate of Maine as of  the e ff ecti v e  date of the Ac t. The funds would •
be tra ns ferred  to  the Se cretar y of the In te rior  and added to the pr incip al
of  the Sett lement Fund al lo ca te d to  tha t Tribe or  Nation. The waiver of
a l l  such claim s by the Tri bes would be included in the re le as es  requ ired  by
Secti on  5( e) .

F in ally,  Secti on  12 of  the proposed amendment would pro vid e th at  the Act sh al l 
co nst itut e a gen eral discha rge  and re leas e of  a l l  ob liga tion s of  the State  
of  Maine and a l l  of i t s  p o li t ic a l su bd ivi sio ns , ag en cies , departments, and 
a ll  of  the o ff ic ers  or  employees thereof ari si ng from any tr eat y or  agreement 
wi th , or  on beh alf of  any India n nation or tr ib e or band of  Indians or the 
United St ates  as tru stee  th er ef or,  inc lud ing  the ac tio n in  United States  v.
Maine. Tnis  provision  would lik ew ise be incorporated in to  the re leas es  to be 
sign ed by the Tr ibes .

The extinguishment provision s of  the proposed amendment d if fe r  from the 
provision s in S. 2829 as intr oduced in  a few minor re sp ec ts . F ir s t,  Sec tion 
4( a) (1 ) contains  the fo llo wi ng  prov iso  not found in the b i l l  as introduced:

"Provided , however, That nothing in th is  se ct ion 
sh al l be construed to  a ff ect or elim ina te the 
claim s of any in di vi du al  Indian (exce pt fo r any 
Federal cannon law fraud claim ) which is  pursued 
under any law ge ner al ly  designed to  pr otect non- 
Indians as wel l as In di an s."



We hav e added th is  pro vis o  to  make c le a r th a t no th in g in  th e  se c ti o n  shou ld  
be co ns true d to  ex ti nguis h  an ord in ar y  land  t i t l e  cl ai m  o f an in d iv id u a l In di an  
w it h in  th e S ta te . Without th e pro vis o  th e se c ti o n , re ad  l i t e r a l l y ,  would 
ex ti ngu is h  th e t i t l e  clai m  of an In dia n homeowner in  th e  S ta te  whose  claim i s  
ba sed on a Fed er al  law genera ll y  de sig ned to  p ro te c t non-I ndia ns as  wel l as 
In d ia ns.  C ert a in ly  i t  i s  no t,  fo r  example, th e  in te n ti o n  of th e o i l l  to  de pr iv e 
an o ff -r e se rv a ti o n  In di an  of  any r ig h ts  he o r any non-I ndia n ra y have under 
th e  laws governing  Fe de ra l home lo an s.  Tiie Uni ted S ta te s  co ul d p o te n ti a ll y  
su b je c t i t s e l f  to  l i a b i l i t y  i f  i t  ex tinguis hed  th e cl ai m s which, a re  the  
su b je c t of th e p ro vis o . The ex ce pt io n in  th e  pro vis o  r e la ti n g  to  Fe de ra l 
common law fr au d cl ai m s was in se r te d  a t th e re guest  of  th e S ta te . The S ta te  
ex pr es se d th e fe a r  th a t In d ia n  Non in te rc ou rse Act  (25 U. S.C. §177) typ e 
cl ai m s could  be re c a s t as  Fed er al  common law fr au d cl ai m s (t h e  the ory’ ap pli es  
bo th  to  In di an s and non- In di an s)  and th a t  th e S ta te  s t a tu te  o f li m it a ti o n s  
may be he ld  no t to  ap ply to  th e  Fe de ra l cause of  ac ti o n . We do no t bel ie ve 
th a t th ere  i s  any b a s is  fo r  th ese  fe a rs , bu t we hav e no o b je c ti o n  to  th e 
in c lu si o n  of  th e lang ua ge .

Se co nd ly , Sec tion  4 (a )( 2 ) and (3)  of S. 2829, as  in tr oduced , would hav e 
Co ng ress deem t ra n s fe rs  of  In dia n  lan d to  hav e been made in  ac co rdan ce  wi th  
th e  laws of  the S ta te  of  Ma ine , and would r a t i f y  any  suc h t r a n s fe r  as  of  th e 
dat e of  th e t ra n s fe r . We b e li ev e  th a t i t  i s  in ap p ro p ri a te  fo r  th e Fe de ra l 
governm ent to  ex ti nguis h  s ta te  law cl ai ms.  Tho se cl ai m s sh ou ld  in st ead  be 
extinguis hed  by th e  S ta te  L eg is la tu re  and in  fa c t are  th e  su b je c t of  Se ct io n 
6213 of  the Maine Irr olem entin g Ac t. N ever th ele ss , we have  ag re ed , a t  the 
re gues t of the S ta te , to  in s e r t  lan gua ge in  li e u  of  th ose  two pa ragrap hs  
which would bar  th e Un ite d S ta te s  as  tr u s te e  fo r th e In d ia ns from a sse rt in g  
p a s t lan d claims a r is in g  un de r s ta te  law.

S ec ti on  12 of  th e pro po sed amendment (S ec tio n 11 of  S. 2829 as in trod uc ed ) 
ha s b e n  changed to  d e le te  th e  re fe re nce  to  in d iv id u a l " In d ia n s ."  The p ro v is io n , 
as  in troduce d, would by i t s  ter ms ap ply to  in d iv id u a l pers onal se rv ic e  co n tr ac ts  
w ith th e S ta te , a r e s u l t  in te nded  by none of  th e p a r ti e s .

I t  i s  th ere fo re  ou r op in io n th a t th e pro posed  amendment to  S. 2829 in  the 
na tu re  of  a s u b s ti tu te  w i l l  pr ov id e a comp let e se tt le m en t and f u l l  ex ti ngu is h ­
ment of th e Maine In dia n  land  claims and a l l  t r ib a l  cl ai m s which may have  a ri sen  
p r io r  to  th e dat e of  th e enac tm en t of  th i s  le g is la ti o n .

S in cere ly ,
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Senator Mitchell. I understand the language may be changed. I 
anticipate that so long as there is any question abou t tha t point 
there will be some valid reservat ion on the par t of some Members of 
Congress of proceeding, and i t seems to me th at that  being the funda­
mental purpose of the legislation it is important  to nail tha t down 
with finality.

Senator Cohen in his questioning referred to section 5(e)(2) dealing 
with the  alienation of lands. I note in reviewing th at section th at there 
is a provision against alienation as it affects the lands of the Pas- 
samaquoddy Tribe of the Penobscot Nation.

I have received some inquiries from some persons who are concerned 
about the treatm ent of the Maliseet Band and specifically, a sug­
gestion has been made that the failure to include the Maliseet Band 
in this provision against alienation may result in the dispersal of 
that land.

Have you received the legislation with tha t question in mind, 
and are you satisfied tha t this is an appropriate resolution of tha t 
point?

Secretary  Andrus. N o, Senator. We have not resolved tha t question. 
I prefer to submit it for the record, if we might, because tha t is a 
question tha t has recently been raised.

Senator  Cohen. Without objection, the record will remain open for 
the purpose of inserting the additional information requested by 
Senator  Mitchell upon receipt.

[The material follows. Testimony resumes on p. 128.]
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United S tate s Depar tment of  the Interior
OFFICE OF THE SECRETARY

WASHINGTON, D.C. 20240 

MUG 8 1980

Honorable John Melcher
Chairman, Se lec t Carmi t  tee  on In dian A ff a ir s  
Un ited Sta tes Senate 
Washington, D.C. 20510

Dear Mr. Chairman:
t

Thi s responds to  yo ur  reques t fo r  our views on S. 2829, a b i l l  "To prov ide  
fo r the  se ttle me nt o f land cla ims o f Indian s,  In d ia n na tio ns  and tr ib es  and 
bands of Ind ians in  the S ta te  o f Maine, inclu d in g the Passamaquoddy T ribe , 
the Penobscot Na tio n,  and the Houlto n Band o f Mal i see t  In dians , and fo r  othe r 

w purposes ."

We view  the  se ttlem en t of  the In dian  land cla ims  in  the  State o f Maine as one 
of the most in portan t iss ues in  Indian  a ff a ir s  fa cing Congress today. A ft e r 
th ree and on e-ha lf years o f e f fo r t  a le g is la ti v e  se ttlem en t proposal is  before 
the  Congress, one which is  sup por ted  by the  Sta te , the Tribe s,  and the  major 
landowners in  the  S ta te , and which has already rece ive d the endorsement o f the 
State Le gislatur e.  That prop os al  is  pred ica ted upon the  au th oriza tion of the 
ap prop ria tio n by Congress o f $81.5 m il li o n  to  carr y ou t i t s  pro vi sion s.

At the  Ju ly  1, 1980 he ar ing be fore  the Committee on S. 2829, we stated  th a t 
because years o f co nt iru ed  l i t ig a t io n  would have a seve re inpa ct  on the people 
o f Maine — both Indian  and non-India n — we do no t ob je ct  to  the Federal  
co n tr ib ution oontenplated  by the  b i l l .  However, we also  ra ise d a se rie s of 
qu estions regarding  a number o f the  prov is ions  o f the  b i l l ,  especia lly  in so fa r 
as i t  provides fo r  the  ro le  o f the Federal Government as trust ee fo r  the Maine 
Trib es . Since then we have met on seve ra l occasions w ith  o f f ic ia ls  o f the 
Sta te  and Tr ibes , and we f u l l y  apprec iate the e ff o r ts  the  pa rt ie s  have made to  
achieve agreement on many o f the  in portant pr ov is ions  o f S. 2829. We have 
worked w ith  those o f f ic ia ls  to  re d ra ft  a number o f those  pr ov is ions  and have 
achieved a la rg e measure o f agreement on substi tu te  language bo c la r if y  the 
governmenta l re s p o n s ib il it ie s  and ju ri s d ic ti o n a l re la tionsh ip s among the  pa rt ie s . 
I t  has no t been ou r in te n t to  a lt e r  in  any way the agreement between the State  
o f Maine and the Passamaquoddy Tr ibe and Penobscot Na tion w ith  res pect to  
th e ir  new re la tionsh ip . We have on ly sought to  ass is t in  making th a t agreement 
com ple tely  workable .

We have enclosed a preposed amendment to  S. 2829 in  the  na ture o f a substi tu te , 
which we be lieve  would c la r i f y  the pr ov is ions  o f the  b i l l  while  adhering 
cl ose ly  to  the  in te n t and substance o f i t .  We discus s below the more s ig n if ic a n t 
changes which our proposal  would make in  the  language o f S. 2829 as intr oduced . 
Discussion among the p a rt ie s  has not ye t been concluded w ith  res pect to  one 
pro vi sion  of the  b i l l ,  Sec tio n 6(b) . We have th ere fo re  noted in  the proposed 
amendment th a t the  language o f th at se ct ion is  to  be su pp lie d.  We an tic ip ate  

» concluding the disc us sion  o f th a t pr ovi si on sh o rt ly  and w i l l  re port  to  the
Carmi ttee on proposed language fo r i t  as soon as po ss ib le .
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We have provided in  Sec tion 3(2) of  our proposed amendment fo r a def in it io n 
of "In dian te rr it o ry ",  pri ma rily to  aid  in  a reading of rev ised Section 5(d) 
which has been red rafte d to  c la ri fy  how t i t l e  to  lands acquired pursuant to 
the  terms of the Act sh al l be held. The def in it io n of "Ind ian te rr it o ry " 
tra cks the  de fini tio ns  of "Passamaquoddy Indian Ter rit or y"  and "Penobscot 
Ind ian  Ter rit or y"  conta ined in  the  Maine Inplementing Act,  and is  not intended 
to  be inco ns is tent  with the  use of those terms. I t  is  inpo rta nt  to  note that  
the  ju ri sd ic ti onal ch ara cte r of the  lands  described in  Sec tion  3(2 )(C) w il l 
not be al te re d unle ss they  are ac tu al ly  acquired by the  United  St at es  in  
tr u s t fo r the Passamaquoddy Trib e or the  Penobscot Nation  pur suant to Section  
5(d ). We als o note  th at  "Indian  te rr it o ry "  has been defi ned  in  a manner 
which permit s the  pa rt ie s to  vary the boundaries of th is  area la te r by nutu al 
agreement.

One in po rtan t concern ar is es  in  connect ion wi th these de fi nit io ns.  Lands 
may only  be included wi thi n Passamaquoddy o r Penobscot Indian Ter ri to ry  
under Se ction  6205 of the Maine Implementing Act i f  they are acquired by the 
United St at es  on or  befo re January 1, 1983. Designation of lands as Indian 
te rr it o ry  is  c r it ic a l because only lands so designated  w il l be held in  tr u st  
by the  United Sta te s,  su bjec t to Feder al re st ri c ti ons ag ain st al ie na tion , 
and with in  the  lim ited governmental au thor ity  of those  Tr ibe s. Lands acquired 
ou tsi de  Ind ian  te rr it o ry , which canno t be so he ld , ar e much le ss  likel y to 
prov ide a last ing land base fo r the  Tr ibes . The date chosen appears to  have 
been based on the  assumption th a t land ac qu is iti on  would begin ea rly in 
1981, thu s givi ng the Secre tary and the Trib es nea rly  two yea rs wi thin which 
to  acq uire lands  within Indian  te rr it o ry . I t  new appears th at  however quick ly 
S. 2829 i s  enacted , i t  may be d if fi c u lt  to acquire  the  contemplated acreage 
wi thin the  time lim it .

In it ia ll y , we reccmmended to  St at e o ff ic ia ls  th at  the  Maine Implenenting Act 
be amended to address th is  concern by prov idin g fo r a more re a li s ti c  date  
fo r cu tti ng  off  the cre ati on  of Ind ian  te rr it o ry . They responded th a t such 
a concern is  premature , and th at  the  Le gi slatur e would therefore be unw illing 
to  amend the  Act a t th is  time. Ne ver the less, we have been assured by S ta te  
Attorney General Richard S. Cchen th at i f  the  appro pri ation  of the necessary 
sums is  delayed so th at  the  contemplated land ac qu is iti on  could not be eff ec ted  
by Janua ry 1, 1983, he would perso nally  be w ill ing to  recommend to  the  St ate 
Le gislatu re  th at the Implementing Act be amended to  provide fo r an adequate 
exte nsio n of time. At any ra te , we note th at Congress has plen ary  power to 
remedy th is  concern i f  land ac qu is iti on  is  delayed fo r reasons beyond the  
contr ol of the Tr ibe s, and the  St ate Le gisla ture  does not  provide fo r an 
extension of the time li m it . The Admin istr atio n w il l seek an appro pri ation  
of $81.5 mill ion in  fi sca l year 1981, upon enactment of an appro pr iat e se tt le ­
ment.
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The most importa nt  pro vi s io n in  S. 2829 is  c le a rl y  Se ct ion 4, which pro vid es  
fo r  the f in a l ex tinguishme nt o f a l l  In dian  land cla ims in  the  State o f Maine.
We have revise d Se ct ion 4(a )( 1) o f S. 2829 on ly  to  add a pro vi so  which  would 
make i t  c le a r th a t no thing in  the se ct ion should be construed to  a ff e c t an 
o rd in ary  land t i t l e  claim  o f an in d iv id u a l In dian  w it h in  the  Sta te . Wi tho ut 
the pro viso  the  se ct io n, read l i t e r a l ly ,  would ex tin gui sh  the t i t l e  claim o f 
an In dia n hanecwner in  the  Sta te  whose claim is  based on a Federal law ge ne ra lly  
designed to  pro te ct non-Ind ian s as w e ll  as Indian s,  such as laws governing 
Federal home loans.

The e ff e c t o f th is  pro v is io n  o f S. 2829 would be th a t a l l  In d ia n land  cla ims 
in  Maine a ri s in g  under Federal  law w i l l  be ex tingu ish ed  on the date  of the 
enactment of  the Act . However, the Tr ibes  have expressed th e concern th at 
ther e is  no guarantee th a t they  w i l l  rece ive  the co nsidera tio n au tho rized  in  

r  the b i l l  fo r  th e ir  agreement to  gi ve  up th e ir  cla im s.  They have therefore
advocated th a t the b i l l  be amended to  co nditi on extingu ish men t o f the  claims 
under Section  4 on the  appro pria tion  of $81.5 m il li o n  by Congress. Another 
In dia n land claim se ttlem en t b i l l  in  th is  Congress, H.R. 6631 concerning the 
Cayuga land cla im  in  New Y ork  S ta te , was amended by the House In te r io r  and 

f In su la r A ff a ir s  Ccmmittee to  prov ide fo r  such a cond it io na l amendment. The
Sta te  o f Maine, on the o th er hand, desires  immediate ex tingu ish men t o f the 
land cla ims in  orde r, to  c le a r t i t l e s  in  the  State as soon as poss ib le . State  
o f f ic ia ls  note th a t the aborig in a l t i t l e  cla ims o f Alaska  Na tiv es  were e x ti n ­
guishe d on the date o f enactment  o f the  Alaska Na tiv e Claims Se ttle me nt Act 
(43 U.S.C. § 1601 e t seg. ) .  vie th in k i t  is  c le ar th a t Congress does have 
plen ar y power to  ext in gui sh  cla ims o f aborig in a l In dia n t i t l e .  Tee -Hi t-Ton 
Indian s v.  Un ited S ta te s, 348 U.S.  272 (1955). Ne ve rth eless,  we appre cia te the  
T ribes ' concern, and we would th er ef or e no t be opposed to  an amendment which 
would co ndi tio n ex tingu ish men t on the making o f the  necessary ap pr op ria tio ns .
We w ish  to  no te,  however, th a t under Public  Law 96-217 the s ta tu te  o f li m it a ­
tions a t 28 U.S.C . S 2415 is  new due to  run  on December 31, 1982. Thus, a 
de lay  in  ap pr op ria tio ns  beyond th a t date may fo rc e the  T ribes to  f i l e  pro­
te c ti v e  lawsu its .

Sections 4(a )(2)  and (3)  o f S. 2829 would ext in gui sh  claims o f In dian  t i t l e  
a ri s in g  under State law.  We th in k  th is  is  an in appro priate  su bje ct  fo r  Federal  
le g is la ti o n , and ind eed, th e  id e n ti ca l pro vision s appear in  Se ct ion 6213 o f 
the  State Implementing Act . Nevertheless,  we have agreed to  includ e in  our 
proposed amendment language in  lie u  o f those  two para graphs which would bar  
the Un ited Sta tes  from assert in g  as trust ee fo r  the Indian s pa st  land cla ims 
a ri s in g  under Sta te  law . Because o f the inpo rta nc e o f the  language f in a ll y  
ext ingu ishing  In dian  land cla im s w ith in  the S ta te , and in  response to  a 
sp e c if ic  request made a t the Ju ly  1 he ar ing,  we w i l l  be pro vidin g the Ccmmittee 
w ith  an op inion o f ou r S o li c it o r  on the effec tiv en es s o f the extinguishment 
language o f Se ct ion 4 o f ou r proposed amendment.
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Se ct ion 5(a ) o f S. 2829 would esta blis h a $27 m il li o n  se ttl em en t tr u s t fund 
fo r  the  benefi t o f the Passamaquoddy Tribe and the Penobscot Na tio n.  We 
have revis ed  Se ct ion 5(b ) o f S. 2829 to  c la r if y  the ro le  o f the  Secretary 
as the  trus te e charged w it h  the re sp o n s ib il it y  o f ad min is te rin g th is  fund.
The two Tr ibes  and the  Adm in is tratio n agreed in  February 1978 th a t any such
tru s t  fund should be adminis tered in  accordance w ith  an agreement between
the  Secre tary and each T ribe . The Tr ibes  de si re  the  opportunity  fo r  a more
li b e ra l investment p o lic y  than  has h is to r ic a ll y  been au thor ized  fo r  t r ib a l
tr u s t  funds under the Act  o f June 24, 1938 (25 U.S.C. § 162a). We respect
th a t des ire  and are  w il li n g  to  pe rm it fu tu re  investment o f the  tr u s t fund
to  be ca rr ie d ou t pu rsu an t to  an agreement between the  Se cretary and each
T ribe , but we are  concerned th a t the  language o f Se ct ion 5(b )( 1) of  S. 2829
does no t adequate ly p ro te c t the Un ited States  from unwarranted l ia b i l i t y .  The
pro vis io n conta ins  the requ ireme nt th a t the  Secre tary nu st  agree to  "reasonable
terms" fo r  investment w it h in  30 days o f submission of proposed terms by the  %
T ribe . We be lieve  th a t th is  is  a d i f f i c u l t  standard and an unworkable procedure.
In  our  proposed amendment, we adept an approach suggested in  the 1977 F in a l 
Repor t o f the  American In d ia n  P o lic y Review Commission. Under th a t approach 
tr u s t  funds cou ld be u t il iz e d  by Tr ibes  fo r  p o te n ti a ll y  more p ro fi ta b le
investments,  bu t on ly  a f te r  the Tr ibes  s p e c if ic a ll y  re leas e the  United  Sta tes  w
from l ia b i l i t y  in  the event the chosen investment re su lts  in  a loss .

A pr ov iso in  Section  5 (b )( 3) o f S. 2829 would re qu ire  each Tribe to  expend 
an nu al ly  the  income from $1 m il li o n  o f i t s  po rt io n  o f the Se ttle me nt Fund 
fo r  the  benefi t o f t r ib a l members over the  age o f 60. We understand th a t 
th is  was an important fa c to r in  discuss ion s o f the  proposed se ttlem en t 
between the  t r ib a l negotia ting  committees and the memberships o f the Trib es,  
and we applaud th e ir  de si re  to  prov ide sp ecial assis tance to  the  Trib es ' 
se nior  members. However, we quest ioned whether such a pro v is io n  should 
appear in  the  b i l l  since the Secretary has no re s p o n s ib il it y  under  the 
b i l l  fo r  any d is tr ib u ti o n  o f t ru s t  fund income, a po in t which has been agreed 
upon among a l l  the pa rt ie s . T ri b a l o f f ic ia ls  have assured us th a t i t  is  
the Tr ibes  alone, no t the  Se cretary,  who w i l l  be resp on sib le fo r  the expend i­
tu re  o f tr u s t fund income fo r  the  benefi t o f t r ib a l members over  60. In  
li g h t  o f th a t understanding, we do not ob ject  to  the  pro v is io n  remaining 
in  the  b i l l .

Se ct ion 5(c)  of  S. 2829 wou ld esta blis h a $54.5 m il li o n  Land A cqu is it io n  Fund.
The Tr ibes  had in s is te d  upon the acqu is it io n  o f 300,000 acres o f average q u a li ty  
Maine woodland as the in te g ra l term o f the se ttlem en t o f th e ir  land  cla ims .
Our appra ise rs have determ ined th a t $54.5 m il li o n  is  s u f f ic ie n t  to  acquire  
such woodland, bu t we belie ve  the  le g is la ti o n  should no t be ti e d  to  any 
given acreage fi g u re , sinc e woodland o f va ry ing q u a li ty  may become ava ila ble 
in  the  marketp lace a t any given tim e.
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Our proposed amendment would reword Sec tio n 5(d)  to  c la r if y  th a t the  t i t l e  to  
lands acqu ired in  Indian  te r r it o ry  s h a ll  be he ld by the  Un ited States  in  tr u s t 
fo r  the  Passamaquoddy Tr ibe or Penobscot Na tio n.  Lands acquired fo r  the  Trib e 
o r Na tion ou ts ide Indian  te r r it o ry  s h a ll  be he ld in  fee si np le  by the respec tive 
Tr ibe o r Natio n. Our proposed Se ct ion 5(d)  also  conta ins  an au th oriza tion fo r  
the  Se cretary to  take lands w ith in  In d ia n  te r r it o ry  in  tr u s t a ft e r  they  have 
been independen tly  acquired  by the Passamaquoddy T rib e or Penobscot Na tio n.
Th is is  necessary because the Trib es  contemplate the  acqu is it io n  o f lands 
ou ts ide In d ia n  te r r it o ry  vh ich  would la te r  be used fo r  exchange purposes once 
add it io na l lands w ith in  Indian  te r r it o r y  go on sa le .

The t i t l e  to  lands acquired fo r  the b e n e fi t of  the Houlton Band o f M al iseet  
Indian s is  al so  addressed by th is  su bs ec tion.  The Band desires  to  ac qu ire  
lands in  ea stern Aroostook  County vh ich would be he ld in  tr u s t fo r  them by 
the Un ited States . O ff ic ia ls  of the  Sta te  o f Maine, however, i n i t i a l l y  
ob jec ted  to  the  acqu is it io n  of  lands in  tr u s t statu s ou ts ide the boundaries 
o f Passamaquoddy Indian  T e rr it o ry  o r Penobscot Indian  T e rr it o ry . We have 
sought to  accommodate both th e ir  concerns by re d ra ft in g  the subsec tion to  
au thor ize  the  Secre tary to  acqu ire  lands in  tr u s t fo r  the  Houlton Band, bu t 
on ly  a f te r  ob ta in ing the  concurrence o f au tho rized  State o f f ic ia ls  to  the  
acqu is it io n . We have pro vided fu rt h e r th a t the  Houlton Band would be au tho rized 
to  ent er  in to  co nt racts w ith  appr op ria te  government agencies fo r  the pro vi si on 
o f serv ic es,  s im ila r  to  those we recommend below w ith  respect to  the  Passamaquoddy 
Trib e and the Penobscot Nat ion.  We expect th a t State and Band o f f ic ia ls  w i l l  
work to get her in  good fa it h  to  id e n t if y  su itab le  lands  fo r  the Houlton  Band.

The re vise d subsec tion also  pro vid es  th a t no tw ithsta nd ing  the pro visi on s of 
the  Act  o f August 1, 1888, and the  Act  o f February 26, 1931 (40 U.S .C. §§
257, 258a), the Se cre tary may ac qu ire  land under th is  se ct ion on ly  i f  the  
Secretary and the  cwner o f the land  have agreed upon the id e n ti ty  o f the 
land  to  be so ld  and upon the purchase p ri ce  and othe r terms o f sa le . The 
c it e d  pro vis io ns al low Federa l agencies to  u t il iz e  condemnation procedures 
and declara tio ns o f takin g to  ac qu ire  land  fo r  Federal  purposes. Our proposed 
Se ct ion 5(d)  would no t bar the  use o f such procedures, bu t would on ly  re qu ire  
the  con sen t o f the landowner to  the  terms o f the  ta king. Th is li m it a t io n  
was requested by the  landowners who in te nd to  s e ll  lands to  the T ribes, and 
we have no obje ct io n to i t .

Se ct ion 5(e)  o f our  proposed amendment is  new. At the Ju ly  1 hear ing we 
expressed the view th a t no Federa l money should be pa id to  the T ribes — e ithe r 
fo r  the  t ru s t  fund o r fo r  land acqu is it io n  — u n t il  they each have stipu la te d  
to  a f in a l dism issa l of  th e ir  claims.  Th is subsec tion would co nd it io n  the  
Secr eta ry 's  a jt h o r it y  to expend the two t ru s t  funds  fo r  the  benefi t o f the 
Passamaquoddy T ribe , the Penobscot N atio n, and the Houlto n Band o f Mal ise et  
India ns on a find in g  th a t au tho rized  o f f ic ia ls  of  each o f the Tr ibes  have 
executed documents re linqu is h in g  a l l  th e ir  cla ims  and have s ti pu la te d  to
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a f in a l ju d ic ia l dism iss al  o f th e ir  claims.  Such re lin qu ish men ts and 
dism issa ls  w i l l  insu re  th a t there can be no fu tu re  claim  ag ains t the  United  
States  fo r  the ext inguishment o f the In dia n cla ims effected by th is  
le g is la ti v e  se ttlem en t.

Our proposed subsection ( f )  of  Sec tio n 5 i s  a c la r if ic a ti o n  of Se ct ion 5(e)  
o f S. 2829. Subsection ( f)  prov ides  th a t the  In dian  Nonin tercours e Ac t 
(25 U.S.C. § 177) sha ll  not be applic able  in  Maine, bu t th a t lands in  In dian  
te r r it o ry  o r he ld in  tr u s t fo r  the Ho ulton  Band o f Mal ise et  Indian s sh a ll  
neve rth eless be su bjec t to  re s tr ic ti o n s  ag ains t a lie na tion . Paragraph (3) 
prov ides  s p e c if ic , though lim it e d , auth oriza tio ns fo r  the  a liena tion  o f such 
t ru s t  land s.  These are co nsist ent  w it h  the terms o f the  pr ov iso to  Se ction  
5(e )(2) o f S. 2829, excep t th a t a s p e c if ic  auth oriza tion fo r  rights -o f-w ay,  
w ith  the consent o f the  af fected  T ri b e , Nat ion,  o r Band, has been added to  
prov ide fo r  rights -o f-way w ithout re so rt  to  condemnation.  The auth oriza tion 
fo r  exchanges in  preposed Se ct ion 5 (f )( 3 )( E ) has been made more fl e x ib le  by 
in se rt in g  language taken from Sec tio n 206(b ) of the  Federal  Land P o lic y and 
Management Ac t (43 U.S.C. § 1716). W ith ou t such f le x ib i l i t y  such an exchange 
a u th o ri ty  may prove  use less because i t  is  of ten d i f f ic u l t  to  f in d  exchange 
lands o f p re cis e ly  equ al va lue . F in a ll y , the auth oriza tio n in  S. 2829 fo r  
tr ansfe rs  o f land the  proceeds of which mast be re inve sted  w it h in  two years  
has been rev ise d in  proposed Se ct ion 5 (f ) (3 )(F ) to  re fl e c t the  T ribes ' in te n t 
th a t sa les be au tho rized on ly  i f  the Se cre tary has already  made sp e c if ic  
arrangements fo r  the  acqu is it io n  o f replacement land.

Se ct ion 5 ( f )  o f S. 2829 would re quire the Secre tary to  agree w it h in  30 days to  
"reasonab le terms" fo r  the  management and ad m in is tratio n o f land he ld  in  tr u s t 
fo r  the Passamaquoddy Trib e and Penobscot Na tion.  We be lie ve  the procedures  
outl in ed in  th is  sub section are  unwield y bu t,  more in po rt an tl y , ex is ti n g  Federal 
laws and re gula tio ns prov ide  adequate au th o ri ty  fo r  the  Tr ibes  to  manage th e ir  
own tru s t  land s.  We have th ere fo re  re w ri tt e n  the p ro vi si on, which appears as 
Se ct ion 5(g ) o f our  proposed amendment, to  re sta te  ex is ti n g  law which wculd 
au thor ize the  Secre tary to  ente r in to  land management agreements w ith  e it h e r 
Tribe in  accordance w ith  Se ction  102 o f the  Indian  Se lf-Determ inat ion Ac t (25 
U.S.C . § 450f) . We note th a t the  co ntract  declin a tion  procedures o f th a t Ac t 
and e x is ti n g  re gu la tio ns  would be applic able  to  such agreements.

In  ou r preposed amendment we have added a new subsection (h) to  prov ide fo r  
condemnation o f Passamaquoddy, Penobscot, and Houlton Band lands in  accordance 
w ith  s ta te  law re la ti n g  to  such land s.  Th is subsection is  necessary because 
In dian  t ru s t  o r re s tr ic te d  lands may no t be condemned under s ta te  law with ou t 
Congress ional auth oriza tion. Congressional au thor izat ions  have ge ner ally  
requ ire d th a t the  condemnation be in  Federal  co urt  and th a t the  Un ited State s 
be a party . We be lieve  i t  would be unwise to  div erg e from th is  p ra ctice . 
Sub sec tion  (h) also  sp ecif ie s the  d is p o s it io n  o f the  ccrpe nsat ion rec eiv ed .
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The di sp os iti on  spec ifi ed  d if fe rs  sl ig htly  from Sect ion  5(g)  of S. 2829 in  
th a t i t  channels  proceeds through the Land Acqui sit ion  Fund ra th er  than  requ iring  
th e ir  reinvestmen t wi thin  two yea rs . Since i t  is  the  Tribe s who in it ia te  land 
purchases under the  scheme of the  b il l and sin ce  sums in  the Land A cqu isit ion  
Fund may only  be used fo r th a t purpose, the two ye ar  requi rement i s  superfluous 
and confusing. Subsect ion ( i ) provides th a t the  proceeds from the  condemnation 
of  tr u s t or  re st ri c te d  Indian  lands  in  Maine p ursuan t to  any law o f the  United 
St ates  othe r than th is  Act sh a ll  likewise  be rei nves ted  through the  land Acqui­
s it io n  Fund.

Section 6(a) of S. 2829, and as revi sed in  our proposed amendment, i s  intended 
to  ef fectua te  the  broad ass unptio n of ju ri sd ic tion over  Ind ian  lands  by the  
S ta te  of Maine. As noted above, we w il l be rep or ting to  the  Committee on 
Sec tion 6(b) as soon as dis cussi on  on i t  is  concluded.

Our proposed amendment con tain s a new Section  6(c ) to make absol ute ly cl ea r 
the  in tent io n of the  part ie s th a t the  Federal  government w il l not have 
"Indian  country" type  law enforcement ju ri sd ic tion  on India n lands in the 
St ate of  Maine. See Sta te  v. Dana, 404 A. 2d 551 (Me. 1979) c e rt , denied 
48 U.S.L.W. 3537 (February 19, 1980). Our proposed Section 6(d) is  merely 
a res tate ment and c la ri fi ca ti o n  of the  f i r s t  sent ence and proviso of Sec tion  
6(c)  of S. 2829. No subs tan tiv e change is  inte nded,  exc ept  to c la ri fy  th at  
the  par ti es  have agreed th a t the ju ri sd ic tional  prov isions of Sec tion  1362 
of T it le  28, United St at es  Code, sh all  apply to  the th ree Tr ibes , notw ith­
standing the  othe rwise broad language of the  pro visio n.

At the  Ju ly  1 hea ring we had objected to  the  second par t of Sec tion  6(c ) of 
S. 2829, which would p erm it su it s ag ain st the  Secre tar y by judgment cr ed ito rs  
of the Passamaquoddy Tr ibe  and Penobscot Nation to for ce payment of the 
judgments out of Se ttle me nt Fund income. Our concern was th a t such li ti g a ti o n  
would be burdensome and unnecessa ry. Our proposed Section 6(d)(2)  would 
provide inste ad  a procedure fo r admi nis tra tiv e attachment of fu tu re  tr u st  
fund income by judgment cr ed ito rs  of the  two Tr ibe s. Under th at  pro vis ion  
the  Sec retary  would be req uir ed  to honor va lid  co ur t ord ers of money judgments 
ag ain st e it her Tr ibe  from causes  of ac tio n accruing  a ft e r the  date of the  
enactment of the  b i l l , by making an assignment to  the judgment cr ed itor  of 
the  ri ght to rec eiv e fu tu re  income from the Set tlem ent  Fund, notw ithstanding 
the pro vis ions of the  Anti-Assignment Act (31 U.S.C. S 203).

Under Sec tion 6(d) of S. 2829 Congress would consent  in  advance to any amend­
ment of the  Maine Implementing Act as long as the  Tribe s agreed to any such 
amendment. The breadth of th is  "consent" gave us cause fo r concern. We have
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th er ef or e inclu ded in  our proposed Section  6( e) (1 ), language taken from 
S. 1181 (96th  Cong.) which would au tho riz e fu ture ju ri sd ic ti onal agreements 
between the St ate and e it her the Passamaquoddy Trib e or  the  Penobscot Nation 
in  the  form of amendments to  the  Implementing Act. St at e and tr ib a l o ff ic ia ls  
have agreed to th is  prov ision . Our proposed Sec tion  6(e)( 2) would author ize 
si m ilar  agreements with  the  Houlton Band of Mali see t  Ind ian s.

Secti on  6( f)  of our proposed amendment is  id en tica l to Section  6(e) of S. 2829. 
I t  au thor ize s the  Passamaquoddy Tr ibe and Penobscot Nation  to  ex ercise  ju ri s­
d ic tion , sepa ra te and d is ti nc t from th a t of  Maine, to the  ex tent  authorized 
by the Maine Implementing Act.  That Act in  tu rn  leav es the  two Tr ibe s with 
exclu siv e au thor ity  over th e ir  own in te rn al  tr ib a l a ff a ir s , cer ta in  misdemeanor 
ju ri sd ic ti on  over  tr ib a l members, sm all claims ju ri sd ic tion , and a sign if ic an t 
residuum of  reg ula tor y au thor ity  over th e ir  own lands. The two Tr ibe s w ill  
al so  be tr ea ted as mun ic ipal iti es  under  St at e law fo r purposes of  ju ri s ­
di ct io n over th e ir  lands in  Ind ian  te rr it o ry , which means th at no oth er 
mu nicip ali ty , the main u nit  of lo cal government in  Maine, may ex erci se  ary 
au th or ity over tr ib a l a ff a ir s in  tho se areas. Lands and pe rso nal property 
in  Indian  te rr it o ry  may no t be taxe d; nor  may income from the Set tlem ent  
Fund. The Tribes  and th e ir  members sh a ll  fo r the  most pa rt  be otherwise  
su bj ec t to  Sta te  tax es.

We not e th a t Sect ion 6208(2) of the Maine Implementing Act would requ ire  the 
Passamaquoddy Tribe  and the Penobscot Nation  to  make payments in  li eu  of taxes  
fo r tr u s t lands within Ind ian  te rr it o ry . As we point ed out a t the  Ju ly  1 
he ar ing, we pr ef er  th a t,  instea d of  making i n -l ie u  payments, the Tribe s merely 
ne go tia te  contr ac ts with  the  cou nti es and othe r d is tr ic ts  fo r the pro vis ion  
of se rv ices . Ne ver the less, th is  i s  a ma tte r fo r tr ib a l di sc re tion, and 
Se cti on  6(e) of our proposed amendment would allow fo r fu tu re  ju ri sd ic tional  
agreements to accommodate our pre feren ce .

At the Ju ly  1 hear ing we objected to  the  fu ll  fa it h  and cr ed it  pro vis ion  
of  Section  6( f) of S. 2829. In li eu  of th at  pro vis ion  the  Tr ibe s and Sta te 
have off ere d language which appears in  our proposed Sec tion  6( g) . I t  
st a te s  th a t the  Passamaquoddy Tribe , the  Penobscot Nat ion, and the  State 
of  Maine sh al l give fu ll  fa it h  and cr ed it  to  the  ju dic ia l proceed ings  of 
each othe r. The pa rt ie s could agree to  th is  form of  comity without the 
consent of Congress, but we have no ob jec tio n to i t s  inclus ion in  the  se tt le ­
ment le gis la tion . There is , of  cours e, no reason why the  Tr ibe s may not 
est ab li sh  sim ila r comity with  oth er  ju ri sd ic tions .

Section  6(g) of S. 2829 provides th a t Fede ral laws of gen era l ap pl ic ab il ity 
to  Indi an s, Indian  tr ib es,  and Indian  lands  sh al l not be appli cable  in  Maine,
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exc ept th a t the  Passamaquoddy T ribe, the Penobscot  na tion , and the Houlto n 
Band o f Mal ise et  Indian s s h a ll  be e li g ib le  fo r  a l l  fi n a n c ia l benefi ts  fo r  
which a l l  oth er  Fed era lly  recogn ized  In dia n tr ib e s  are  e li g ib le .  We found 
th is  pro vi si on troublesome and confu sing in  th a t Federal  fi n a n c ia l benef its  
to  In dia n tr ib es  would be divorced from  general  Federa l s ta tu te s ap pl icab le  
to  Indian s.  Th is was a su bje ct  of  seme disc ussio n w ith  rep rese ntat ive s 
of the St ate and Tribes, and agreement was reached on the language of ou r 
proposed Se ct ion 6(h ).  In  short , th is  would prov ide th a t no Federal  law or 
re gula tion (1) which accords o r re la te s to  a sp ecial s ta tu s o r r ig h t  o f or 
to  any In dia n,  In dian  na tion , tr ib e  o r band of  Indian s,  In dian  lands, Indian  
re se rvat ions , In dia n co un try , In dian  te r r it o ry ,  o r land he ld in  tr u s t fo r  
Indian s,  and also  (2)  which a ffec ts  o r preempts the  c i v i l ,  c rim in a l,  or 
re gu la to ry  ju r is d ic ti o n  o r  laws of  the  Sta te  of Maine , s h a ll  apply  w ith in  
the State.  This li m it a t io n  would includ e such Federal  laws, among othe rs , 
as the  In dia n trader st a tu te s (25 U.S.C. SS 261-264) and the pro vi si on  
of  the  Clean A ir  Act  Amendments o f 1977 which pe rm its  In dia n tr ib e s  to  
des ignate a ir  q u a li ty  standards  (42 U.S.C . S 7474).

Section  6(g ) o f S. 2829 also states  th a t the Passamaquoddy T ribe , the  Penobscot 
Nat ion,  and the Ho ulton  Band of  M al isee t Indian s are  Fe de ra lly -re cogn ize d 
Indian  tr ib e s  and th a t the y sh a ll  be e li g ib le  fo r  Federal fi n a n c ia l programs 
on the  same basis  as a l l  ot her  Fe de ra lly -re co gn ize d Tribes. Since the  b i l l  
oontenplates s ig n if ic a n t acqu is it io n  o f lands to  be he ld  in  t ru s t  fo r  the  
Trib es,  we read th is  pro vi s io n to  mean th a t such t ru s t  lands should be tre ated  
as Indian  re se rv at ions  fo r  purposes o f the  pro vis io n o f Fed era l Indian  se rv ic es . 
We do not obje ct  to  the pro vis io n, so in te rp re te d .

We have also  includ ed  a pr ov iso to  th is  subsec tion which  would li m it  the member­
sh ip o f the Houlton  Band o f M al isee t In dians , fo r  purposes of the  pro v is io n 
o f Federal  se rv ices  o r benefi ts , to  persons who are  c it iz ens  o f the  Un ited 
States . Th is is  s im il a r  to  the li m it a ti o n  in  Se ct ion 3 o f Public  Law 95-375 
which recogn ized the Pascua Yaqui Tribe fo r  purposes o f the  pro vi si on of  
Federa l In d ia n se rv ices .

With  the agreement o f the  part ie s we have inc lude d in  ou r proposed amendment 
a new S ec tio n 7, wh ich  would  c le a rl y  pe rm it the Trib es  to  organize fo r 
th e ir  common w elfare  and adept consti tu tions o r ch arters . While we have 
been assured by at to rn ey s fo r the  Sta te  o f  Maine th a t the Passamaquoddy 
Trib e and the Penobscot Na tion need no t adopt ch ar te rs  under State law to  
a va il  themselves o f the benef its  o f the  statu s of m un ic ip a lit ie s  o f the Sta te , 
we be lie ve  i t  pre fe ra ble  to  make c le ar th a t th is  option con tinues to  e x is t 
under Federal  law. And, since  these Trib es  w i l l  be ad min is te rin g la rge land  
ho ld ings  and va luab le asse ts,  the adop tion o f orga nic governing documents, 
which would be f i le d  w ith  the Se cretary,  seems ad vis ab le.



Our proposed Section  8( f)  would make Section  102 of the  Ind ian  Child Welfare 
Act of  1978 (25 (J.S.C. § 1912) appli cable  to  the Houlton Band of  Mal iseet 
Indians. Offi cial s of the  S ta te  of Maine consented to  th is  pro vis ion  and we 
have no o bje ction  to  i t .

Se ction  8(b) of S. 2829 pro vid es th at  the  e li g ib il it y  fo r or  re ce ip t of pay­
ments from the State of  Maine by the  Passamaguoddy Tribe and the  Penobscot 
Nat ion pursuant to the  Maine Implementing Act sh al l not be cons idered by 
Federal  agencies in  dete rmining  the  e li g ib il it y  of e it her Tribe fo r Federal 
fina nc ia l aid programs. To c la ri fy  th is  pro vis ion , which appears as Section 
9(b) of our preposed amendment, we have added a prov iso to  the  eff ect th at  
Fed era l agencies sh al l not be barred  by th is  se ct ion fra n considerin g the  
ac tu al  fi na nc ia l si tu at io n  of the Tribe .

Secti on  8(c)  of S. 2829 would p reve nt  Federal agencies frcm considerin g the  
ava il ab il it y  or  di st ri bu tion of funds pursuant to  Sec tion  5 of the  b il l for  
purposes of denying Federal  fi nan ci al  assis tanc e to Ind ian  households or to 
the  Passamaquoddy Tr ibe or  Penobscot Nation. We read  th is  pro vis ion  to 
re fe r only  to incane fra n the Settle me nt Fund to  be es tabl ishe d pursuant to 
Section 5(a) , and expect th a t the two Tribes  w il l otherwise  be tr ea ted as any 
ot he r tr ib e  in so fa r as th e ir  income fra n othe r sources are  concerned, including 
incane derived  fra n land or nat ura l reso urce s acqu ired  pursuant to  the  Act.
As rea d, the pro vis ion  is  unobj ectionable . I t  appears as Section  9(c)  of 
our  proposed amendment.

The O ffi ce  of Management and Budget has advised th a t there is  no objec tion to 
the  presen tat ion of th is  re po rt  from the  standpoint of the Ad mi nis tra tion's  
program.

Enclosure



Amendment to  S. 2829 in  the

Na ture  of a Subst it u te

S tr ik e  ou t a l l  a f te r  the en ac tin g cl au se  and in se r t in  li eu  th er eo f the  

fo llo wing:

Tha t th is  Act may be c it ed  as  th e "Maine In di an  Claims Se ttl em en t 

Act of  1980".

CONGRESSIONAL FINDINGS AND DECLARATION OF POLICY

Sec . 2. (a) Congress he reb y fi nd s and de cl ar es  th a t:

(1) The Passamaquoddy T ri be , th e Penobscot  Na tio n,  and th e  Mali see  t  

T ribe  ar e ass ert in g  cla im s fo r  po ssessio n of  lan ds  w it hin  th e S ta te  of 

Maine and fo r  damages on th e grounds th a t the land s in  quest io n  were 

o ri g in a ll y  tr an sf err ed  in  v io la ti o n  of law, in clud in g th e Tra de and 

In te rc ours e Act of 1790 (1 S ta t.  137),  o r sub seq uent ree nactm ents or

ve rs io ns  th er eo f.

(2) The In dia ns,  In dia n  nat io ns , and tr ib e s  and bands of  In di an s,  

o th er  tha n the Passamaquoddy Tribe , th e Penobscot  Nat ion and th e Houlton 

Band of M al isee t In dia ns,  th a t  once may have he ld abori g in al  t i t l e  to

lands with in  the S ta te  o f  Maine long  ago abandoned th e i r  ab ori g in al  ho ldi ngs

(3) The Pen obscot  N at io n,  as  repr es en ted as  of the time of  pas sas ge 

of  th is  Act by th e Penobsco t N at io n 's  Governor and Cou nc il,  i s  the so le  

su cc es so r in  in te re s t to  th e ab origin al  e n ti ty  gen er ally  known as the 

Penobscot Na tio n which ye ar s ago clai med ab ori g in al  t i t l e  to  cert a in  lands

in  the S ta te  of  Maine .
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(4) Hie Passamaquoddy T rib e,  as rep resented as of the time of passage 

of  th is  Act by the  Jo in t Triba l Council of the  Passamaquoddy Tr ibe , is  

the so le succ esso r in  in te re s t to  the  abor igina l en ti ty  ge ne ral ly known as 

the Passamaquoddy Tribe  which years  ago claimed abor ig inal t i t l e  to  

ce rt ai n lands in  the St ate of Maine.

(5) The Houlton Band of Ma lise et Ind ian s, as rep res ented  as of 

the  time of passage of th is  Act by the  Houlton Band Cou ncil , is  the  sole

suc ces sor  in  in te re st , as  to  lands within the  United  S ta te s,  to  the  w

ab or ig inal en ti ty  gene ral ly known as the  Maliseet Tribe  which years  ago 

claimed abori gin al t i t l e  to  cer ta in  lands in  the  St ate of Maine.

(6) Su bs tant ia l economic and so ci al  hard ship to  a larg e number 

of  landowners, ci tize ns  and ccmnunitie s in  the  St at e of Maine, and 

therefore to the econcrty of the St ate of  Maine as a whole, w il l re su lt  i f  

the aforementioned claims ar e not  reso lved  promptly .

(7) This Act repr es en ts  a good fa it h  e ff o rt  on the  part  of 

Congress to provide the  Passamaquoddy Tr ibe , the Penobscot Nat ion  and the  

Houlton Band of  M alis eet  Ind ian s with  a fa ir  and ju s t se ttl em en t of th e ir  

land  claims.  In the  absence of congressio nal  ac tio n,  thes e land  claims 

would be pursued through the  co ur ts , a process which in  a l l  lik eli hood  

would consume many y ears  and the reb y promote ho st il it y  and un ce rta in ty  in  

the  St at e of Maine to  the  ul tim ate  detr ime nt of the  Passamaquoddy Tribe,  

the  Penobscot Nat ion, the Houlton Band of Ma liseet  Ind ian s, th e ir  members, 

and a l l  oth er ci tize ns  of the  Sta te  of  Maine.
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(8) Hie St ate of  Maine, with  the  agreement of the  Passamaquoddy 

Tr ibe  and the  Penobscot Na tion, has  enacted le g is la ti on  de fin ing  the  

re la tion sh ip  between the Passamaquoddy Tr ibe , the  Penobscot Na tion, and 

th e ir  members, and the Sta te  of Maine.

(9) Since  1820, th e Sta te  of Maine has provided sp ec ia l ser vic es  

to  the  Indians re siding  with in  i t s  border s, inc lud ing  the members of the 

Passamaquoddy Tribe , th e Penobscot Nation, and the  Houlton Band of Mali see t  

Ind ian s. During th is  same pe rio d,  the  United St ates  prov ided  few sp ec ia l 

se rv ice s to the  re sp ec tiv e Tr ibe,  Nation or  Band, and rep ea tedly denied th a t i t  

had ju ri sd ic tion over  or re sp on sibi li ty  fo r the  sa id  Trib e,  Nat ion , and

Band. In  view o f th is  prov is ion of sp ec ia l se rv ice s by the Sta te  of Maine, 

requ iri ng  su bs ta nt ia l exp end itures  by the  Sta te  of  Maine and made by the 

Sta te  of  Maine w itho ut being requ ired  to  do so by Federal  law, i t  is  the  

in te nt of  Congress th a t the St ate of  Maine not be requ ire d fu rt he r to  

co ntrib ute d ir ectl y  to  th is  claims se ttl em en t.

(b) I t  is  the  purp ose of th is  Act—

(1) to remove the cloud on the  ti t l e s  to  land in  the  St ate of Maine 

re su lt in g from In dian cla ims;

(2) to  c la ri fy  the  st at us  of othe r land and na tu ra l reso urce s in  the  

St ate of  Maine;

(3) to ra ti fy  the  Maine Implementing Act, which defin es  the re la tion sh ip  

between the Sta te  of  Maine and the  Passamaquoddy T ribe and the  Penobscot Nat ion , 

except to the  ex ten t th a t i t  is  inco ns is tent  with the  pro vis ion s of th is  Act;

and
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(4) to confirm th a t a ll  ot he r Ind ian s, Ind ian  nations and tr ib es  and 

bands of  Indians  new or  her ea ft er  ex is ting  or  recognized  in  the  Sta te  of 

Maine are  and sh all  be subjec t to  a l l  laws of the  St at e of Maine, as 

prov ided  herei n.

EEFINITICNS

Sec. 3. For purposes of th is  Act, the  term—

(1) "Houlton Band of Mali see  t  Indians" means the  so le  successor 

to  the Maliseet Trib e of Ind ians as  co ns tituted  in  abor ig inal times in  

what i s  now the  St at e of Maine, and a l l  i t s  pred ecessors and suc ces sors

in  in te re st . The Houlton Band of Ma liseet  Indians is  rep resented , as of the 

da te of the enactment of th is  Act , as  to  lands wi thi n the  United  S ta te s,  ty the 

Houlton Band Council of the  Houlton Band of  Malise et Ind ians;

(2) "Indian te rr it o ry " means (A) the  Passamaguoddy Ind ian  Reservation;

(B) the Penobscot Indian Reservat ion ; (C) u n ti l January 1, 1983, the  lands in  

the Sta te  of Maine of Gre at Northe rn Nekoosa C orporation located in  T .l , R.8,

W.B.K.P. (Lcwelltown), T.6, R .l , N.B.K.P. (Holeb), T.2, R.10, W.E.L.S. and T.2,

R.9,  W.E.L.S.; the  land of Raymidga Canpany located in  T .l , R.5 , W.B.K.P. (Jim 

Pond),  T.4 , R.5, B.K.P.W.K.R. (King and B art le tt ),  T.5, R.6, B.K.P.W.K.R. and 

T.3, R.5 , B.K.P.W.K.R.; the land of the  he irs  of David Pingree located in T.6,

R.8,  W.E.L.S.; any po rtion  of Sugar Is lan d in  Mocsehead Lake; the  lands of Pren tis s 

and C ar li sl e Company locate d in  T. 9,  S.D .; any po rtion  of T.24, M.D.B.P.P.; the 

lands of  Bertram C. Tack eff or  No rtheas tern Blueberry  Company, Inc.  in  T.19, 

M.D.B.P .P.; any po rtion  of T.2 , R.8, N.W.P.; any po rtion  of T.2, R.5,  W.B.K.P. (Alder
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Stream); the  lands  of Dead Riv er Company in  T. 3,  R.9 , N.W.P., T. 2,  R.9 , N.W.P., 

T.5,  R .l , N.B.P.P. and T.5, N.D.B.P.P.; any po rtion  of T.3, R .l , N.B .P.P .; any 

po rtion  of T.3, N.D.; any po rti on  of T.4 , N.D.; any po rtion  of T.39, M.D.; any 

po rti on  of T.40, M.D.; any po rti on  of T.41, M.D.; any po rti on  of T.42, M.D.B.P.P 

and the  lands of Diamond In te rn at io na l Corporation,  In te rn at io na l Paper Company 

and L incoln Pulp and Paper Company loca ted  in  Argyle : Prov ided , That  "Ind ian 

te rr it o ry " within the meaning of th is  subparagraph may not exceed 300,000 acres 

of land ; and (D) any ot he r land s des igna ted as Passamaquoddy Indian  Ter rit or y 

or  Penobscot Indian Ter ri to ry  purs uant to the  laws of the  Sta te ;

(3) "land o r na tu ra l resource s" means any re al  pro perty  or  na tur al 

resource s, or  any in te re s t in  or  ri gh t involv ing  any re a l pro per ty or  na tura l 

res our ces , inc lud ing  but  wi tho ut lim itat io n min eral s and mineral right s,  timb er 

and timber ri gh ts , wa ter  and wate r ri gh ts , and hunting  and fis hing  ri gh ts ;

(4) "Land Ac qu isi tio n Fund" means the  Maine India n Claims Land 

Ac qui sition Fund es ta bl ishe d under Sec tion 5(c ) of th is  Act;

(5) "laws of the State " means the  Con st itu tio n,  and a ll  st a tu te s,  

reg ulati ons and common laws of the  St ate of Maine and i t s  p o li ti c a l sub div isions 

and a l l  subsequent amendments the re to  or  ju d ic ia l in te rp re ta tion s the reo f;

(6) "Maine Implementing Act" means Section 1 and Sec tion  30 of the  

"Act to Implement the  Maine Indian Claims Set tlem ent" enac ted by the  St at e of 

Maine in  Chapter 732 of  the  Pub lic Laws of 1979;

(7) "Passamaquoddy Indian Rese rvat ion"  means those  lands  as def ined in  

the Maine Inplementi  ng Act;

(8) "Passamaquoddy Indian Ter rit or y"  means thos e lands as defi ned  in  

the  Maine Inplementi ng Act;

69-801 0 - 8 1  (V o l.  1) -  8
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(9) "Passamaquoddy Tribe" means the  Passamaquoddy Ind ian  Tribe , as 

co ns tit ut ed  in  abor igina l times and a l l  i t s  predecessors and successors  in  

in te re st . The Passanaquoddy Tr ibe  is  rep res ented , as of the  da te of the enactment 

of th is  Act, by the  Jo in t Triba l Council of the  Passamaquoddy T rib e, with  sep ara te 

Councils a t the Indian  Township and Ple asan t Po int  Reserv atio ns;

(10) "Penobscot Ind ian  Reserva tion" means thos e lands  as  defined in  the 

Maine I  implementing Act;

(11) "Penobscot Ind ian  Ter rit or y"  means those  land s as defined in  the  Maine 

Implementing Act;

(12) "Penobscot Natio n" means the Penobscot Indian Nat ion as cons tituted  

in  ab or ig inal time s, and a l l  i t s  predecessors and successors in  in te re st . The 

Penobscot Nation is  rep resente d, as  of the date of the  enactment of th is  Act, by 

the  Penobscot Nation Governor and Council;

(13) "Secretary"  means the  Secre tary of the  In te ri o r;

(14) "Settlem ent Fund" means the  Maine Indian Claims Set tlem ent  Fund 

es tabl ishe d under Sec tion 5(a)  of th is  Act; and

(15) "t ra ns fe r"  inc ludes but is  not lim ited to  any volu ntary or  involuntary 

sa le , gr an t, lea se , all otmen t, p a rt it io n , or  othe r conveyance; any tra nsac tio n

the  purpose  of which was to  e ff ec t a sa le , gran t, leas e,  all otm en t, part it io n , or 

conveyance; and any ac t,  ev en t, o r circumstance th at  re su lte d in  a change in  

t i t l e  to , possess ion of , dominion ove r, or  co ntro l of  land or  na tu ra l resources.



I l l

APPROVAL OF PRIOR TRANSFERS AND EXTINGUISHMENT OF INDIAN TITLE AND CLAIMS OF THE

PASSAMAQUODPY TRIBE, THE PENOBSCOT NATION, THE HOULTON BAND OF MALISEET INDIANS,

AND ANY OTHER INDIANS, INDIAN NATION, OR TRIBE OR BAND OF INDIANS

WITHIN THE STATE OF MAINE

S ec . 4 . ( a ) ( 1 )  Any t r a n s f e r  o f  la n d  o r  n a tu r a l  r e s o u rc e s  lo c a te d  an yw he re  

w i th in  th e  U n it e d  S ta te s  fr cm , by , o r  on  b e h a l f  o f th e  Pa ss am aq uo dd y T r ib e ,  th e  

P enobsco t N a ti o n , th e  H a i l to n  Ban d o f  M a li s e e t In d ia n s , o r  an y o f  t h e i r  me mb ers , 

and an y t r a n s f e r  o f la n d  o r  n a tu r a l  re s o u rc e s  lo c a te d  an yw he re  w i th in  th e  S ta te  

o f  M ai ne,  fr om , b y , o r  on  b e h a l f  o f  an y  In d ia n , In d ia n  n a t io n ,  o r  t r i b e  o r  band  

o f  I n d ia n s ,  in c lu d in g  b u t w it h o u t l i m i t a t i o n  an y t r a n s f e r  p u rs u a n t to  an y t r e a t y ,  

co m pa ct  o r  s t a t u t e  o f  any  S t a t e ,  s h a l l  be deemed  t o  hav e be en  mad e i n  acco rd ance  

w it h  th e  C o n s t i tu t io n  an d a l l  la w s o f  th e  U n it e d  S t a t e s ,  in c lu d in g  b u t w it h o u t 

l im i t a t i o n  th e  T ra de  and  I n te r c o u r s e  A ct o f  1790 , A ct o f  J u ly  2 2 , 179 0 (c h . 33 , 

§ 4 , 1  S t a t .  137 , 1 3 8 ),  an d a l l  am en dm en ts th e r e to  an d a l l  su b se q u e n t re e n ac tm e n ts  

an d v e r s io n s  t h e r e o f ,  an d C ongre ss  h e re b y  does  appro ve an d r a t i f y  an y su ch  

t r a n s f e r  e f f e c t i v e  a s  o f th e  d a te  o f  s a id  t r a n s f e r :  P ro v id e d , how ev er , t h a t  

n o th in g  i n  t h i s  s e c t io n  s h a l l  be  c o n s tr u e d  to  a f f e c t  o r  e l im in a te  th e  c la im  o f 

an y in d iv id u a l  In d ia n  (e x c e p t f o r  an y F e d e ra l common law  f r a u d  c la im ) w hi ch  i s  

p u rs u e d  u n d er an y law  g e n e r a l ly  d esi g n e d  to  p r o te c t  n o n -I n d ia n s  a s  w e ll  a s

In d ia n s .

(2 ) The  U n it e d  S t a t e s  i s  b a rr e d  fr cm  a s s e r t i n g  on  b e h a l f  o f  an y 

I n d ia n ,  In d ia n  n a ti o n  o r  t r i b e  o r  band  o f In d ia n s  a r y  c la im  u n d e r th e  la w s o f 

th e  S t a t e  a r i s in g  b e fo re  th e  d a te  o f  t h i s  A ct  an d a r i s i n g  f r a n  an y t r a n s f e r  o f

la n d  o r  n a tu r a l  re s o u rc e s  lo c a te d  an yw he re  w i th in  th e  S t a t e  o f  M ai ne , in c lu d in g
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but wi thout lim itat io n any tr ansf er pursuant to  any tr ea ty , compact or  st at u te  

of any s ta te , on the  grounds th a t such tr an sf er  was not made in  accordance

with the  laws of the  St at e.

(b) To the  ex ten t th a t any tr ansf er of land or  na tura l resources described 

in  sub sec tion (a)( 1) of th is  se ct io n may involve land or  na tu ra l resources to  

which the  Passamaquoddy T rib e,  th e Penobscot Nation , the  Houlton Band of Maliseet 

Indian s, or  any of th e ir  members, or  any othe r Ind ian , Ind ian  na tio n,  or  tr ib e  

or  band of Indians had ab or ig inal  t i t l e ,  such subsec tion  (a) (1)  sh al l be regarded 

as an extinguishment of sa id  ab or ig inal  t i t l e  as of the date of such tran sf er .

(c) By vi rtue  of the  ^p rove d and ra ti fi ca ti on  of a tr ansf er of land or 

na tu ra l reso urce s ef fected  by th is  se ct ion,  or  the  extinguishment of aboriginal 

t i t l e  ef fecte d ther eby , a l l  claims ag ains t the  United  S ta te s,  any St ate or 

subd ivi sio n thereo f, or  any ot he r person or  en ti ty , by the  Passamaquoddy Tribe,  

the  Penobscot Nation, the  Houlton Band of Ma liseet Indians or  any of  th eir  

members or  by any othe r Ind ian , Ind ian  na tio n, tr ib e  or band of Ind ian s, or  any 

predec essors  or  successors in  in te re s t thereo f, ar is in g a t the  time of or 

subsequen t to  the  tr an sf er  and based on any in te re s t in  or  ri gh t invo lving such 

land or na tura l res ource s, inc lud ing  but  without lim itat io n claim s fo r tre spass 

damages or  claims fo r use and occupancy, sh al l be deemed ext ing uished  as of the 

da te of the  tr an sf er .

ESTABLISHMENT OF FUNDS

Sec. 5. (a) There is  hereby es tabl ish ed  in  the  United St at es  Treasury a 

fund to  be known as the  Maine Ind ian  Claims Sett lem ent  Fund in  which $27,000,000 

sh all  be deposite d follo wing  the  appro pri ation  of sums autho rized by Section  14 

of th is  Act.



(b) (1) One-half of the  pr in cipa l of the  Settlement Fun d-shal l be 
held  in  tr u s t by the  Secre tary fo r the  be ne fit  of the  Passamaquoddy Tr ibe , and 
the  ot he r ha lf  of the  Sett lement Fund sh al l be held  in  tr u s t fo r the  be ne fit  of 
the  Penobscot Nation.  Each po rti on  of the  Sett lement Fund sh al l be administered 
by the  Secre tar y in  accordance w ith  terms es tab lis he d by the  Passamaquoddy 
Tribe  or  the  Penobscot Nation, re sp ec tiv ely,  and agreed to  by the  Sec retary : 
Provided, Tha t the  Secre tary may no t agree  to terms which prov ide fo r investment 
of the  Sett lem ent  Fund in  a manner not  in  accordance with  Section 1 of the Act 
of June  24, 1938 (52 S ta t.  1037), unles s the res pecti ve  Tribe or  Nation f i r s t  
submits a sp ec if ic  w aiver of  li a b il it y  on the  pa rt  of the  United St ates  for  any 
le ss  which may re su lt  from such an investment: Provided , fu rt her, Tha t unti l 
such terms have been "agreed upon, the  Secre tary sh all  fi x  the  terms fo r the 
administ rat ion of the  po rtion  of the  Sett lement Fund as to which the re  is  no 
agreement.

(2) Under no circu msta nces  sh al l any par t of the  pr in ci pa l of  the  
Settle me nt Fund be di st ri bu te d to  ei th er  the  Passamaquoddy Tribe or  the  Penobscot 
Nation , or  to any member of e it her Trib e or  Nation : Provided , however, That 
nothin g her ein  sh a ll  prev ent  the Secre tary  from in ve sti ng  the  pr in cipa l of sai d 
Fund in  accordance wi th paragraph (1) of th is  sub sec tion.

(3) The Secre tary sh a ll  make av ail ab le to  the  Passamaquoddy Trib e and the  
Penobscot Nation in  qu ar te rly payments, with out  any deductions except as exp ressly  
provided in  Section 6(d )(2 ) and without li a b il it y  to  or on the  pa rt  of the United 

S ta te s,  any incane  rece ived fran  the  investment of th at  po rtion  of the Sett lement 
Fund al loca ted  to  the  re sp ec tiv e Tribe or  Nation, the use of which sh al l be fre e
of reg ulati on  by the  Se cretary.  The Passamaquoddy Tribe and the  Penobscot Nation  
annual ly sh all  each expend the  inccrne fra n $1,000,000 of th e ir  portion of the
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Settle me nt Fund for  the  be ne fi t of th e ir  respec tiv e members who ar e over the age 

of  si xt y. Once payments under  th is  paragraph have been made to  the  Tribe or 

Na tion , the  United St ates  sh a ll  have no fu rthe r tr u s t re sp onsi bil ity  to the 

Tr ibe  or  N ation or  th e ir  members with  respect to  the  sums pa id , any subsequent 

d is tr ib ution  of these sums, or  any pro per ty or  serv ice s purchased therew ith.

(c) There is  hereby es ta bl ishe d in  the  United St ates  Trea sury  a fund to  be 

known as the  Maine Indian  Claims Land A cqu isi tion Fund i n  which $54,500,000 

sh all  be deposited  follo wing th e appro pri ation  of sums authorized  by Section 

14 of th is  Act.

(d) The p rin cipa l of the Land Ac quisit ion  Fund sh all  be apportioned as

follows :

(1) $900,000 to  be held in  tr u s t fo r the  Houlton Band of Mal iseet

Indians?

(2) $26,800,000 to  be held  in  tr u s t fo r the  Passamaquoddy Tribe? and

(3) $26,800,000 to  be held in  tr u s t fo r the  Penobscot Nation .

The Secre tary is  auth oriz ed and di recte d to  expend, a t the requ es t of the  

af fe ct ed  Tribe , Nation or  Band, the  pr in cipa l and any income accruing  to  the 

res pe cti ve  por tion s of the Land Ac quisit ion  Fund fo r the  purpose of acq uiring 

land or  na tu ra l resources  fo r the Passamaquoddy T ribe, the Penobscot Nation,  

and the Houlton Band of Mali seet Indians and fo r no othe r purp ose . Land or 

na tu ra l resource s acqu ired  with in  Indian  te rr it o ry  fo r the  Passamaquoddy T ribe 

and the Penobscot Nation sh all  be held in  tr u s t by the United St at es  fo r the 

be ne fi t of the  respec tiv e Tr ibe  or  Nation. Land or  na tu ra l resources  acquired 

ou tsi de  the boundaries of Indian  te rr it o ry  sh al l be held  in  fee  simple by the  

re sp ec tiv e Tribe or  Na tion , and the  United States  sh al l have no fu rthe r tr u st  

re sp on sibi li ty  with  res pe ct th er eto.  The Secre tary is  also  author ized  to  take



in  tr u s t fo r the  Passamaquoddy T ribe or the  Penobscot Nat ion any land or  natur ­

a l res our ces  acquired within India n te rr it o ry  by purchase , g if t,  o r exchange 

by such Tribe  or  Nation.  Land or  na tu ra l resources  acq uired wi thin  the  St ate 

of Maine fo r the  Houlton Band of Mali see  t  Indians sh al l be held in  tr u s t by 

the United States  for  the  be ne fi t of the  Band: Prov ided , That  no land or  

na tu ra l resources sh al l be so acq uired without the concurrence  of auth oriz ed 

o ff ic ia ls  of the  St at e of Maine. The Houlton Band of Ma liseet  Ind ians is  

autho rized to  en te r in to  co nt ra ct s fo r payment fo r the  prov isi on  of ser vic es  

from the  Sta te , county , or  mu nicip ali ty  exe rci sin g ju ri sd ic ti on  over the  

land s so acquired, anna a ll y  not to  exceed an amount equal to  the re al  pro per ty 

tax es which would have been levi ed  in  the  given  year ag ains t the owner of the 

land or  na tura l res ources, were they not owned by the  United S ta te s.  Notwithstand ing 

the  pro vis ion s of Section 1 of the Act of August 1, 1888 (25 S ta t.  357) , as 

amended, and Se cti on  1 of the  Act of February 26, 1931 (46 S ta t.  1421), the  

Secre tar y may acquire land o r na tu ra l resource s under th is  sect ion from th e 

os tens ib le  owner o f the  land or na tur al resource s only i f  the  Se cre tary and the  

os tens ib le  owner of the  land or na tu ra l resource s have agreed upon the  id en ti ty  

of the  land or  na tura l res our ces  to be sold and upon the  purchase  pr ice and 

othe r terms of sa le . Su bje ct to the agreement requir ed  by the prece ding  sen tence,  

the  Secre tary may in s ti tu te  condemnation proceedings in  orde r to  pe rfec t t i t l e  

sa ti sf ac to ry  to the  Atto rney  Genera l in  the  United St at es  and condemn in te re st s 

adverse to the os tens ible  owner. Except fo r the  prov isi ons of th is  Act,  the 

United States  sh all  have no othe r au thor ity  to  acq uire lands or  na tu ra l resources  

in  tr u s t fo r the  be ne fi t of Indians  or  Ind ian  tr ib es in  the St at e of Maine.

(e) The Se cre tar y may not expend on beha lf of the  Passamaquoddy 

Trib e,  the  Penobscot Na tion, or the Houlton Band of Mali seet Indians  any sums 

deposited in the  funds es ta bl ishe d pursuant to  subsections  (a) and (c) of th is  

sect ion unl ess  and u n ti l he  finds th at  author ized  o ff ic ia ls  of the  respec tiv e 

Trib e,  Nat ion, or  Band have executed appro pri ate  documents rel inqu ish ing a ll



claims to  the ex ten t prov ided  by Sec tion s 4, 11, and 12 of th is  Act and by 

Section  6213 of the  Maine Implementing Act, including st ip ula tions to  the 

fi n a l ju di ci al  dismissa l of th e ir  claims.

(f )(1 ) The p rovisio ns  of Sec tion  2116 of the  Revised St at ut es , 

sh all  not  be appli cable  to  (A) the  Passamaquoddy Tribe , the Penobscot Nation 

or  the  Houlton Band of Mali seet Indians or  any othe r Ind ian , Ind ian  nat ion  or 

tr ib e  or  band of Ind ians in  the St ate of  Maine, or  (B) any land or  na tur al 

resour ces  owned by or  held in  tr u s t fo r the  Passamaquoddy Tr ibe,  the  Penobscot 

Natio n or  the Houlton Band of  Ma lise et Indians or  any othe r Ind ian , Indian 

na tio n or  tr ib e or  band of Ind ian s in  the  State of Maine. Except as provided 

in  subsec tion  (f )( 2),  such land  or na tu ra l reso urce s sh all  not  otherwise be 

subjec t to any re s tr a in t on al ie na tion  by vi rtue  of being held in  tr u st  by the 

United States  or the  Se cretary.

(2) Except as provided in  paragraph (3) of th is  subsection, any tran sf er  

of land or  na tur al resources with in  Passamaquoddy Indian Ter ri to ry  or  Penobscot 

Ind ian  Ter rit or y,  or tr an sf er  of land or na tura l resources  held in  tr u s t fo r 

the  Houlton Band of Ma liseet Indians, except (A) tak ing s fo r pu bl ic uses  consis­

te n t with the Maine Inplement ing Act, (3) takings  fo r pu bl ic  uses  pursuant  to  

the laws of the  United S ta te s,  or  (C) tr an sfer s of individu al  Indian  use 

assignments  fra n one member o f the Passamaquoddy T ribe, Penobscot Nation, or  

Houlton Band of Malise et India ns to  ano ther member of the  same Tr ibe , Nation , 

or  Bard, sh al l be void ab in i ti o  and without any va lidi ty  in  law o r equ ity .

(3) Land or na tu ra l resource s wi thin the Passamaquoddy Indian  Te rri tory  

or  the Penobscot Ind ian  Ter ri to ry  or held  in  tr u s t fo r the  be ne fi t of
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the  Houlton Band of  Malise et Ind ians may, a t the  req uest of  the  res pective  

Tr ibe,  Nat ion,  or  Band, be—

(A) leas ed in  accordance with the  Act of  August 9, 1955 (69 

S ta t.  539) , as amended;

(B) leased  in  accordance with  the  Act of May 11, 1938 (52 Sta t.

347 ), as amended;

(C) sol d in  accordance  with  Sec tion  7 of the  Act of June 25, 1910 

(36 S ta t.  857), as amended;

(D) sub jec ted  to  rights-of -way in  accordance wi th the  Act of 

February 5, 1948 (62 S ta t.  17);

(E) exchanged fo r othe r land or  na tu ra l resources of equal valu e, 

or i f  they are  not equa l, th e values sh al l be equ aliz ed by the  payment of 

money to  the  gran to r or  to  the  Sec reta ry fo r de po sit  in  the Land Acquisition 

Fund fo r the be ne fi t of the af fecte d Tr ibe , Nat ion , o r Band, as the circumstances 

requ ire , so long as  payment does not exceed 25 pe r oentum o f the  to ta l value of 

the  in te re st s in  land  to  be tra ns fe rred  by the Tribe , Nat ion , or  Band; and

(F) so ld , only  i f  a t the time of sa le  the  Se cre tar y has ente red

in to  an option agreement or  contr ac t of sa le  to  purchase  othe r lands of approximate 

equal  value .

(g) Land or  na tu ra l resources  acqu ired by the  Secre tar y in  tr u s t fo r 

the Passamaquoddy Tr ibe  and the  Penobscot Nation sh a ll  be managed and adminis tered 

in  accordance wi th terms es tab lis hed by the  res pe cti ve  Trib e or  Nation and 

agreed to by the  Se cretary in  accordance with  Sec tion  102 of the Indian Sel f-  

Determ ination and Education Ass istance  Act (88 S ta t.  2206).
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(h) (1)  Tr us t or  re st ri c te d  land or  na tura l resources wi thin the  Passamaquoddy 

or  Penobscot Indian  Reserva tions may be condemned fo r pu bl ic  purposes pursuant 

to  the laws of the St at e of Maine re la ting  to  such lands.  In the  even t th at  

the  condensat ion fo r the  tak ing  is  in  the  form of su bst itute  land to  be added 

to  the  rese rvat ion,  such land sh a ll  become a par t of the  rese rvati on  in  

accordance with  the  laws of the  S ta te  of  Maine and upon noti fi ca tion  to  the 

Secre tary of  the  In te ri o r of the  loca tio n and boundaries of the  su bst itute  

land. Such su bs ti tu te  land sh all  have the  same tr u s t or  re st ri c te d  st at us  as 

the  land taken.  To the  ex ten t th a t the  condensation is  in  the  form of monetary 

proceed s, i t  sh al l be dep osi ted  and reinves ted  as provided in  paragraph (2) of 

th is  sub sec tion.

(2) Tr us t land of the  Passamaquoddy T rib e, the Penobscot Nation or 

the Haa lton Band of  Malise et Ind ians not  wi thin the  Passamaquoddy or  

Penobscot Rese rvat ions  may be condemned fo r pu bl ic purposes pur suant to  the 

laws of the  St ate of  Maine re la ti ng  to  the  condemnation of such land. The 

proceeds from any such condemnation sh all  be deposited in  the  Land Acqui­

si ti on  Fund es tab lis hed by Section  5(c ) and sh al l be reinves ted  in  acreage 

wi thin unorganized or  unincorporated are as of the  St at e of Maine or in  

Ind ian  te rr it o ry . When the  proceeds are rei nvest ed  in  land whose acreage 

does not exceed th at of the  land tak en , the  land sh all  be acqu ired in  tr u s t.

When the  proceeds are inv est ed  in  land  whose acreage exceeds the  acreage of 

the land tak en, the  res pecti ve  Tr ibe,  Natio n or  Band sh all  desig na te,  with 

the approva l of the United S ta te s,  and wi thin 30 days of such rein ves tme nt, 

th at  po rti on  of the  land acqu ired  by the  rein vestmen t, not to exceed the  area



take n, which sh al l be acquired in  tr u s t.  The land not acqu ired  in  tr u s t sh al l 

be held in  fee  by the  res pective  Trib e,  Nat ion,  or  Band. The Secre tar y sh al l 

ce rt if y , in  writ ing,  to  the  Se cre tar y of St ate of the  St at e of Maine the  

lo ca tion , boundaries and st at us of the  land acquired.

(3) The United St ates  sh a ll  be a party  to any condemnation ac tio n 

under th is  sub sec tion  and exc lus ive  ju ri sd ic tion  sh all  be in  the United 

States  D is tr ic t Court fo r the  D is tr ic t of  Maine: Provided, That  nothing in 

th is  se ct ion sh al l af fe ct  the ju ri sd ic ti on  of the Maine Super ior  Court 

provided fo r in  Section 6205(3) (A) of the Maine Implementing Act to  review the 

fin din g of the Pu bli c U ti li ty  Commission or  a pu bl ic  ent ity  of  the  St at e of

Maine.

(i ) When tr u s t or  re s tr ic te d  land or  na tu ra l resources  of the  Passamaquoddy 

Tr ibe, the  Penobscot Nation or the  Houlton Band of  Malise et Ind ians are 

condemned pursuant to  any law of  the  United St at es  othe r than th is  Act, the  

proceeds paid in  compensation fo r such condemnation sh all  be deposited and 

reinvest ed  in  accordance wi th sub sec tion  (h) (2)  of th is  se ct ion.

APPLICATION OF STATE LAWS

Sec. 6. (a) Except as othe rwise provided in  sub sec tions (d) and (e) 

of th is  se ct ion,  a l l  Indi an s, Indian na tio ns , tr ib es,  and bands of Indians 

in  the St at e of Maine, ot he r than the  Passamaquoddy Tr ibe  and the  Penobscot 

Nation  and th e ir  members, and any lands or na tu ra l res ource s cwned by any 

such Ind ian , Ind ian  na tio n,  tr ib e , or  band of Ind ians and any lands or 

na tura l resources  he ld in  tr u s t by the  United S ta te s,  or  by any oth er person 

or  en ti ty , fo r any such Ind ian , Ind ian  na tio n,  tr ib e , or band of Indians

sh al l be su bjec t to  the c iv il  and cri mi na l ju ri sd ic ti on  of the Sta te , the  laws
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of the  S ta te , and to  the  c iv il  and cri minal ju ri sd ic tion of the  co ur ts of the 

S ta te , to  the  sane ext ent as any ot he r person or  land ther ein:  Provided, That 

nothing in  th is  se ct ion sh all  be con stru ed as subje cting  land or  na tu ra l resources 

held  by the United State s in  tr u s t to  taxa tion , encumbrance, or  al ie na tion .

(b) [To be sup plied. ]

(c) The United States  sh al l not  have any crim ina l ju ri sd ic tion  in  the Sta te 

of  Maine under the  Act of June 25, 1948 (62 S ta t.  757) , as amended, o r the  Act

of Ju ly  12, 1960 (74 S ta t.  469), as amended.

(d) (1) The Passamaquoddy Tribe , the  Penobscot Nat ion, and the  Houlton 

Band of Mali see t  Ind ian s, and a l l  members ther eo f, and a l l  othe r Indian s, Indian 

nations or tr ib es or  bands of Ind ians in  the Sta te  of  Maine may sue and be sued 

in  the  co ur ts of the  State of Maine and the  United States  to the same ex ten t as

any othe r en ti ty  or person res iding in  the  St at e of  Maine may sue and be sued in  

those  co ur ts;  and Sect ion 1362 of T it le  28, United States  Code, sh a ll  be app lica ble  

to c iv il  ac tio ns  brough t by the  Passamaquoddy Tr ibe , the  Penobscot Nation , and 

the  Houlton Band of Mali see t  Ind ian s: Provided, however, That the  Passamaquoddy 

Tr ibe , the  Penobscot Nation and th e ir  o ff ic er s and employees sh al l be immune 

from su it  when the  respective  Trib e or  Nation is  ac ting in  i t s  governmental 

cap aci ty to  the  same ext ent as any mu nicip ali ty  or  like  off ic er s or  employees 

the reo f wi thin  the  St ate of Maine.

(2) Notw ithstanding  the  pro vis ion s of Sec tion 3477 of the Revised St at ut es , 

as amended, the  Secre tary  sh al l honor va lid ord ers  of a Federal , S ta te , or  

te r r it o r ia l court  which enters money judgments fo r causes of ac tio n which ar ise 

aft e r the  date of the  enactment of th is  Act ag ain st ei th er  the  Passamaquoddy 

Trib e or  the  Penobscot Nation by making an assignment to  the  judgment cr ed itor  

of the  ri gh t to  receive income out of the nex t qu ar te rly  payment from the  »

Set tlem ent  Fund est ab lished pursuant to  Sec tion 5(a) of th is  Act and out  of
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such fu tu re  qu ar te rly payments as may be necessa ry un ti l the  judgment is  sa ti sf ie d

(e) (1) The consent of the United Sta te s is  hereby given to the  Sta te  of  Maine 

to  amend the Maine Inplementing Act wi th res pe ct to e it her the  Passamaquoddy 

Tribe  or  the Penobscot Nation: Pro vid ed, That such amendment is  made with the 

agreement of the  aff ec ted  Trib e or  Na tion, and th at such amendment re la te s to

(A) the  enforcement or  ap pli ca tio n of  c iv il , criminal or  reg ulato ry  laws of the  

Passamaquoddy Tr ibe , the  Penobscot Nat ion  and the  St ate within th e ir  respec tiv e 

.ju ri sd ic tion s;  (B) al loca tio n or  determinat ion  of governmental re sp onsi bil ity of 

the  Sta te  and the  Trib e or  Nation ev er  spec ifi ed  su bj ec t matter s or  sp ec ifi ed  

geographical area s, or  both, inc ludin g pro vis ion  fo r con cur ren t ju ri sd ic tion  

between the  St ate and the  Tribe or Nat ion;  or  (C) the al lo ca tion  of ju ri sd ic tion 

between tr ib a l cou rts  and St ate co ur ts .

(2) Notwithstanding  the  pro vis ion s of sub sec tion  (a) of th is  se ct ion,  the  

St at e of  Mciine and the  Houlton Band of  Maliseet Ind ians are  autho rized to 

execute agreements regarding  the  ju ri sd ic ti on  of the St ate of Maine over  lands 

cwned by or  held  in  tr u s t fo r the be ne fi t of the  Band or  i t s  members.

(f ) The Passamaquoddy T ribe  and the  Penobscot Natio n are  hereby author ized to  

ex erci se  ju ri sd ic ti on , sepa ra te and d is ti nc t from the  c iv il  and crim ina l 

ju ri sd ic ti on  of the St at e of Maine, to  the ex ten t author ized  by the  Maine 

Inplem enting  Act, and any subsequen t amendments ther eto.

(g) The Passamaquoddy T rib e,  the Penobscot Nat ion, and the  St ate of Maine 

sh a ll  give fu ll  fa it h  and cre d it  to  the  ju d ic ia l proceedings of each oth er .

(h) The laws and reg ulati on s of the United St ates  which are  general ly 

appl icab le to Indians, Ind ian  tr ib es,  and Ind ian  lands sh all  be app licable to  

Indian s, Ind ian  tr ib es,  and India n lands in  the  St ate of Maine, exce pt th at  no



law or reg ula tio n of the  United St ates  (1) which accords or  re la te s to  a spec ia l 

st at us  or  ri gh t of or  to  any Indian , Indian na tio n, tr ib e  or  band of Ind ians, 

Indian  la rd s, Indian re se rv at io ns , Ind ian  coun try,  Ind ian  te rr it o ry  or  land 

held in  tr u s t fo r Ind ian s, and al so  (2) which af fe ct s or  preenp ts the c iv il , 

criminal  or  reg ula tor y ju ri sd ic ti on  of the  St ate of Maine, sh a ll  apply within  

the  Sta te : Provided , however, That the  Passamaquoddy T rib e, the  Penobscot 

Nat ion , and the  Houlton Band of Ma lise et Indians sh al l be e li g ib le  to  receive 

a l l  of the  fina nc ia l be ne fi ts  which the  United States  prov ides  to  Ind ians,

Ind ian  nat ions or  tr ib es  or  bands of Indians to  the  same ex ten t and subje ct to 

the  same e li g ib il it y  c r it e r ia  gene ral ly expli cable  to  othe r Indian s, Indian 

nations or  tr ib es  or  bands of Ind ian s, and fo r the  purposes of determining 

e li g ib il it y  fo r such fina nc ia l be ne fit s the  res pecti ve  Tr ibe,  Nat ion, or  Band 

sh all  be deemed to  be Fede ral ly recogn ized Indian  tr ib es : Prov ided , fu rt he r, 

Tha t the Passamaquoddy Tr ibe, the  Penobscot Nation, and the  Houlton Band of 

Mali see t Indians sh al l be conside red Federally  recognized tr ib es fo r the purposes 

of  Federal  tax ati on  and any lands  owned by or  held  in  tr u s t fo r the  respective  

Trib e,  Nat ion , or  Band sh all  be considered Federal Indian  res erv ati on s for  

purposes of Federal  taxa tio n:  Prov ided , hewever, That no person who is  not a 

c it iz en  of the United St ates  may be considered a member of  the Houlton Band of 

Ma lise et Indians fo r purposes of the  pro vis ion  of Federal  se rv ice s or  be ne fit s.

TRIBAL ORGANIZATION

Sec. 7. The Passamaquoddy Tr ibe , the Penobscot Nation, and the Houlton 

Band of Malise et Indians may each orga nize  for th e ir  common we lfa re , and adept 

an app rop ria te instrument in  writ ing to govern the  a ff a ir s of the  Tribe,
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Nation , o r Band when each is  ac tin g in  i t s  governmental capacity. Such instrument 

and any amendments ther eto rrust be co ns is tent  with  the  terms of th is  Act and 

the  Maine Implementing Act. The Passamaguoddy Tr ibe , the  Penobscot Nat ion,  

and the Houlton Band of  Mali see t  Ind ians sh al l each f i le  with  the  Secre tary a 

copy of  th e ir  organic governing document and any amendments th er eto.

IMPLEMENTATION OF THE INDIAN CHIU) WELFARE ACT

Sec. 8. (a) The Passamaquoddy Tribe or  the  Penobscot Nat ion  may assume 

exclu siv e ju ri sd ic tion  over Ind ian  ch ild  custody proceedings pursuant  to the  

Indian  Child  Welfare Act of 1978 (92 S ta t.  3069). Before the  res pecti ve  Tribe 

or  Nation may assume such ju ri sd ic ti on  over Indian ch ild  custody proceedings, 

the res pe cti ve  Tribe , or  Nat ion  sh al l presen t to  the Secre tary fo r approval a 

pe ti ti on  to  assume such ju ri sd ic ti on  and the  Se cre tary sh all  approve th at  

pe ti ti on  in  the  manner prescri bed by'Sec tion s 108(a )-(c) of sai d Act.

(b) Ary pet it io n  to  assume ju ri sd ic tion  over  Ind ian  ch ild  custody 

proceedings by the  Passamaquoddy Tribe or  the  Penobscot Natio n sh al l be considered 

and determined by the  Se cre tar y in  accordance with  Sections  108(b) and (c) of

the  Act.

(c) Assunption of  ju ri sd ic tion  under  th is  sect ion sh all  not af fe ct  

any ac tio n or  proceeding  ov er which a co ur t has alread y assumed ju ri sd ic tion.

(d) For the  purposes of th is  se ct ion,  the Passamaquoddy Indian 

Rese rvat ion and the  Penobscot Indian Reserva tion  sh all  be deemed to  be 

"re servati ons" wi thin Section  4(10) of the  Act and the Passamaquoddy T ribe  and 

the  Penobscot Natio n sh a ll  be deemed bo be "Indian tr ib es " within Sec tion  4(8)

of the Act.
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(e ) U n ti l th e  Passam aquoddy T ri b e  o r th e  Pe no bs co t N at io n ha s assumed 

ex c lu s iv e  ju r is d ic t io n  ov er  th e  In d ia n  ch il d  cu stod y pr oc ee di ng s pu rs uan t to  

th i s  s e c t io n , th e  S ta te  of  Maine s h a l l  ha ve  excl usi ve ju r is d ic t io n  over  th e 

In d ia n  c h il d  cu stod y pr oc ee di ngs  o f t h a t  T ri be  o r  N at io n.

( f)  Exc ep t as  may o th erw is e  be  su bs eq ue nt ly  ag re ed  to  by th e  Hou lto n 

Band o f  M a li see t In dia ns  and  th e  S ta te  o f  Main e purs uan t to  S ec ti o n  6 (e )( 2 )  of  

th i s  A ct , S e c ti o n  102 o f th e  In d ia n  C h il d  W el fa re  Ac t o f 1978 s h a l l  ap pl y to

th e  Hou lton  Band o f M ali se e t In d ia ns to  th e  same ex te n t th a t  th a t  se c ti o n  

ap p li e s  to  In d ia n  t r ib e s  as  def in ed  i n  S ecti on  4 of  th e Act .

EFFECT OF PAYMEOTS TO PASSAMAQUODDY TRIBE, PENOBSCOT NATION, AND HOULTON BAND

OF MALISEET INDIANS

Sec . 9 . (a ) No payments to  be  made fo r  th e  b e n e f it  o f  th e  Passam aquoddy 

T ri b e , th e  Pe no bs co t N at io n , and  th e  Hou lto n Band of M a li see t In d ia n s purs uan t 

to  th e  te rm s of th i s  Ac t s h a l l  be consi dere d  by any  age ncy  o r  de pa rtm en t o f th e 

Uni ted S ta te s  in  de te rm in in g o r  comp uti ng  th e  S ta te  of  M ai ne' s e l i g i b i l i t y  fo r  

p a r t ic ip a t io n  in  any f in a n c ia l a id  prog ram of  th e Uni te d S ta te s .

(b) The  e l i g i b i l i ty  fo r  o r  r e c e ip t  of  pay ments  f ra n  th e  S ta te  o f Maine 

by th e  Pass ama quoddy T ribe  and  th e  Pe no bs co t N at io n o r any of t h e i r  members 

pu rs uan t to  th e  Maine Im ple me nting  A ct  s h a l l  no t be co ns id er ed  by a ry  de pa rtm en t 

o r  ag en cy  of th e  Uni ted S ta te s  in  det er m in in g  th e e l i g i b i l i t y  o f  o r  ca ip u ti n g  

pay ments  to  th e  Passamaquoddy T ri be  o r  th e  Pe no bs co t N at io n o r  any  o f  th e i r  

members un de r arty f in a n c ia l a id  prog ram of th e  Uni ted S ta te s :  P ro v id ed , Tha t 

to  th e  e x te n t th a t  e l i g i b i l i t y  fo r  th e  b e n e f it s  of  such  a f in a n c ia l a id  pro gram 

i s  de pe nd en t upon a showin g of nee d by th e  a p p li c a n t,  th e  adm in is te ri n g  agency  

s h a l l  not be bar re d  by th i s  se c ti o n  frc m consi deri ng  th e  a c tu a l f in a n c ia l 

s i tu a t io n  o f th e  ap p li can t.
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(c) The a v a il a b il it y  o f funds or  d is tr ib u ti o n  of  fun ds  pu rsu an t to  

Se ct io n 5 of  th is  Act  may no t be co ns ide red  as income or re so ur ce s or other wise 

u ti li z e d  as the bas is  (1) fo r de ry ing any Indian  hou sehold  o r member th er eo f 

p a rt ic ip a ti o n  in  any Fed er al ly  a ss is te d  hou sing program,  (2) fo r denying or  

reducin g th e  Federal  fi n an c ia l ass is ta nce  o r o th er  Fe de ral benef it s to  which 

such househo ld o r member would othe rw ise  be e n ti tl e d , o r (3) fo r deny ing or 

reducin g th e Federal  fi n an c ia l ass is ta nce  o r o th er  Fe de ral benef it s to  which 

th e Passamaquoddy Tr ibe o r Pen obsco t Na tion would othe rw ise  be e n ti tl e d .

DEFERRAL OF CAPITAL GAINS

Sec . 10. For th e purpo se of  s u b ti tl e  A of the In te rn a l Revenue Code of 

1954, any tr an sfe r by p ri v a te  owners of  lan d purchase d by th e Se cr et ar y wi th 

moneys from the Land A cq ui si tion  Fund sh a ll  be deemed to  be an invo lunt ary 

conv ersio n w ith in  th e meaning of  Se ct io n 1033 o f th e In te rn al  Revenue Code of  

1954 , as  amended.

TRANSFER OF TRIBAL TRUST FUNDS HELD BY THE STATE OF MAINE

Sec . 11. A ll  fun ds of  e it h e r  the Passamaquoddy Tr ibe o r th e Penobsco t 

Na tio n he ld in  t ru s t  by th e S ta te  of  Maine as of  th e e ff e c ti v e  da te  of  th is  Act 

sh a ll  be tr an sf er re d  to  th e Se cr et ar y to  be he ld  in  t ru s t  fo r the re sp ec tive 

Tribe  or Na tion and sh a ll  be added to  the p ri n cip al of the Se ttl em en t Fund 

a ll ocate d  to  th a t Tribe  o r Nat ion.  The re ce ip t of  sa id  S ta te  funds by the

69-801 0 - 8 1  (Vo l. 1)  -  9



Secre tary sh all  co ns tit ut e a fu ll  disc harg e of any claim of the  res pective  

Tribe or  N ation, i t s  pred eces sors  and success ors in in te re st , and i t s  members, 

may have again st the St at e of  Maine, i t s  o ff ic er s,  employees, agen ts,  and 

re pr es en ta tiv es , ar is ing frcm the admi nis tra tion or management of  sa id  Sta te 

funds . Upon rece ip t of sa id  Sta te  funds, the  Se cre tary, on behal f of the 

res pe cti ve  Trib e and Nat ion , sh a ll  exec ute gen era l re leases  of a l l  claims 

ag ain st the  St ate of Maine, i t s  o ff ic e rs , employees, age nts , and represen tat ives , 

ar is in g frcm the  admi nis tra tio n or management of sai d St at e funds .

OTHER CLAIMS DISCHARGED BY THIS ACT

Sec.  12. Except as exp res sly  provided he re in , th is  Act sh a ll  co ns ti tu te  a 

gen era l discharge and re lease of a l l  ob lig ati ons of the St ate of  Maine and a ll  

of i t s  p o li ti ca l sub divis ions , agencie s, departmen ts, and a l l  of  the  of fice rs  

or employees the reo f ar is in g from any trea ty  or  agreement with, or  on behalf of 

arty Ind ian  nati on or  tr ib e  or  band of Indians or the  United St at es  as trus tee 

th er ef or , inc lud ing  those  ac tio ns  pr esen tly  pending in  the  United States  D is tr ic t 

Court fo r the  D is tr ic t of Maine capt ione d United St ates  of America v. St at e of 

Maine (C ivi l Action Nos. 1966-ND and 1969-ND).

LIMITATICH OF ACTIONS

Sec. 13. Except as provided in  th is  Act, no provis ion  of th is  Act sh al l be 

construed to  co ns tit ut e a ju ri sd ic ti onal ac t,  to  confer ju ri sd ic tion  to  sue, 

or  to  gran t implied consent to any Indian . Indian  na tion or  tr ib e  or  band of 

Indiars to sue the United States  or  any of it s  of fi ce rs  with res pect to  the 

claim s extingu ished by the  opera tio n of th is  Act.
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AUTHORIZATICN

Sec. 14. There is  hereby au tho rized  to  be app ropriat ed $81,500,000 fo r 

tr ansf er to  the  Funds es tabl ishe d by Sec tion  5 of th is  Act.

INSEPARABILITY

Sec. 15. In the event th a t any provis ion  of Se ction  4 of th is  Act is  held  

in va lid,  i t  is  the  in te nt of Congress th at  the  en ti re  Act be inva lid ated . In 

the  eve nt th at  any othe r se ct ion or  provis ion  of th is  Act i s  held in va lid , i t  

i s  the  in te nt  of Congress th at  the  remaining sect ions  of th is  Act sh al l continue 

in  fu l l force and eff ec t.
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Senator Cohen. In your judgm ent, does the band meet the standard 
criteria for federally recognized tribes?

Secretary Andrus. They have not, as I think the committee  is aware, 
gone through the provisions that we have within the Department to 
make tha t determination. We are supporting tha t provision simply 
because we think this is a unique and important portion of this, and 
we are supporting their designation or recognition as a tribe. But we 
make it quite plain, again, in the testimony th at we would hope that th is 
would not become commonplace, that we would go around the regula­
tions that  we have to make tha t determination.

Senator Mitchell. Mr. Secretary, one question has been repeatedly 
asked. I would ask your opinion on it, if you have one.

What  do you think the effect of this settlement would have upon 
other suits, either pending or those which possibly could be filed 
throughout the Nation?

Secretary Andrus. I will give you a personal opinion. I think this 
will do two things.

No. 1: It  will show a clear intent  by this adminis tration and this 
Congress to resolve these issues th at  have been pending these many, 
many years.

No. 2: It  will show the other Indian nations of America tha t they 
do not necessarily have to dash to the courthouse. They can si t down 
and resolve the differences by negotiations instead of litigation.

Senator Mitchell. Do I then take your remarks to mean tha t in 
your judgment the effect it will have will be favorable?

Secretary Andrus. Absolutely.
We are start ing to keep our word, Senator. We are just  200 years 

late.
Senator Mitchell. Bette r late than  never, they say.
Secretary Andrus. That  is true.
Senator Cohen. I have a couple of more questions.
As a resul t of the difference in trea tment between the Maliseet Band 

and the other  two tribes, is there any doubt on whether the Houlton 
Band retains  civil or criminal jurisdiction  over its band? How does 
tha t operate?

Secretary Andrus. 1 am advised by counsel th at we raise again the 
lawyerly question of ambiguity. We will again respond to you in 
writing.

Senator Cohen. I am just not sure exactly what the relationship 
between t ha t band is going to be—between the Federal Government 
and the State under this particu lar agreement for the future in terms 
of Federal programs or in terms of criminal or civil jurisdiction.

Without objection, the record will be open for response.
[See lette r, dated Aug. 8, 1980, from U.S. Department of the In­

terior, p. 95.1
Senator Cohen. Under section 6(c) this provision would waive 

sovereign immunity for the Houlton Band and the corresponding 
waiver for the Passamaquoddy and Penobscot Tribes when they 
act in a propr ietary  function. Now, Congress does have the power 
to waive a trib e’s sovereign immunity and it has done so but only 
occasionally and in a very limited fashion.

Is this a section, in your judgment, which needs some clarification? 
For example, what types of tribal business can we cover? When can 
there be a waiver of sovereign immunity?
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Secretary Andrus. We do feel tha t it would waive the sovereign 
immunity of the two tribes provided in the Implementing Act which 
in turn provides, in section 6206(2), tha t the tribes and their officers 
may be sued except to the extent tha t they are acting in their govern­
mental capacity. This is similar to the waiver of sovereign immunity 
provided for in the sue and be sued provisions of the charters and of 
tribal corporations elsewhere in the Nation.

Senator  C ohen. Do you think this is consistent with other actions 
taken by the Congress?

Secretary Andrus. Our legal depar tment  advises it is consistent.
Mr. Vollmann. We see similarities between what tribes have done 

in the past. A U.S. Court of Appeals recently ruled tha t the tribes 
themselves could waive their sovereign immunity.  Certainly tribes, 
when they enter into commercial transactions have to be expected 
to make limited waivers of their sovereign immunity to be able to 
get into the commercial world.

Again, we see some ambiguities as to what circumstances one might 
need a waiver and under what circumstances where sovereign im­
muni ty might still be applicable. We would like to clarify this in 
working with State and tribal attorneys and their  clients.

Senator Cohen. Under section 6(c) there also is a provision which 
allows individuals with unpaid final money judgments against the 
Passamaquoddy and Penobscot Tribes to obtain  payment from the 
Secretary of the In terior using income from proposed tribal tru st funds.

Would you agree th at  this provision is unique in Federal  law?
Secretary Andrus. We raised tha t question, Senator, in the test i­

mony and also in the discussions we have had internally within the 
Depar tment. There are other provisions tha t we think could handle 
this more adequately.  The Alaska Native Claims Settlement Act is 
an area in which this has been discussed. That language would be 
applicable in this regard. Or language whereby the tribes could e nter  
into an agreement that  incomes from this could, in fact, be pledged 
for secur ity against a loan, as we do in ANCSA, would also suffice. 
However, we do question the language there.

Senator Cohen. I t does impose certain administrative burdens upon 
the Departmen t to make assessments of these money claims and 
defend the litigation.

Secretary Andrus. Absolutely. That is correct, and it puts the 
Secretary of the Inter ior clearly in line for a suit as to questioning 
whether they did o r did not act adequately.

Senator Cohen. Does it not also conflict with another provision 
tha t says you canno t deduct any payments? In other words, the am­
biguity is created  because the Secretary is required by another section 
to make available these funds without any deductions. How do we 
reconcile those provisions

Secretary Andrus. Tha t is p art of the question we raised. Again, 
the language we refer to is in our text on the bottom of page 12 and 
on page 13 to where we believe tha t tha t language has to be clarified. 
Again, one way might be to authorize that judgment creditors to 
attach the income before i t is paid to the tribe. The income could be 
pledged in those situations.

I think it is easily taken care of, but we are not of the belief righ t 
now that the language in the bill does tha t.
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Senator Cohex. On section 6(d):  This appears to be an attempt to 
authorize action by the State on changes in the Federal laws, and it 
assumes congressional adoption of those changes.

No. 1: It seems to me the provision is unique because it allows the 
Federal act in the U.S. interests, regarding the settlement to be 
amended by the State. The question is this: Should a Federal act 
ratify  an ambiguous S tate act in a blanket manner?

Secretary Andrus. We object to tha t language, Senator. In our 
discussions we have found th at the State representatives and the tribal 
representatives did not believe that that  language would give con­
gressional consent to future amendments by the State. So, 1 think 
tha t is one tha t can easily be worked out. But we object to that  
language in 6(d) which would give tha t—we think would give tha t 
congressional consent.

Senator Mitchell. I have one more question. One of the concerns 
raised about this legislation, both in Maine and here in the Congress, 
is the  difficulty of getting Congress to approve the expenditure ot $81 
million at a time of tight budgetary restraints. Should tha t present a 
problem, I would ask you a question in two parts.

Fir st: What is the possibility of spreading out the payments, par­
ticula rly with respect to  the acquisition of land, over a period of years.

Second: Would that be reconcilable with the extinguishment ol the 
claims, or would that complicate that  aspect of the matte r?

Secre tary Andrus. Senator, I think it is possible. Obviously all 
300,000  acres of land have not been located with an X on the map, 
but I canno t speak for the tribes ’ representatives. I am confident they 
will be here today and tomorrow to  speak for themselves in this regard. 
It would not cause the Government any problem over tha t period 
of time. However, in other legislation—in the Alaska Native  Claims 
Settlement Act it was spread out over a period of years. We do not 
see a problem with it.

However, I think that  question would appropriate ly be addressed 
also to the two tribes.

Sena tor Mitchell. From the Departmen t’s point of view, you 
think th at  presents no problem.

Secretary Andrus. No, sir.
Senator Mitchell. If tha t were an attractive alterna tive to the 

Congress, from the Depa rtment’s point of view, that would not be a 
difficulty?

Secretary Andrus. That  would be no problem. As a m atte r ol tact, 
I would suspect that  the administration  and Congress would find tha t 
an easier way to handle the s ituation .

Senator Cohen. Mr. Secretary, thank you lor your testimony, li e  
look forward to receiving your recommendations to the committee 
when Congress returns later  in July.

[The prepared sta tement follows. Oral test imony resumes on p. 136.] 
P r epa r ed  S ta te m e n t  of C ec il  D. An d r u s , S ecreta ry  o f  t h e  I n ter io r

Mr. Cha irman, and members of th e Commit tee, I am here to discuss with you 
today the  Adm inist ration’s views on S. 2829, the Maine Indian Claims Settl ement 
Act of 1980.

We fully supp ort the concept of a negot iated  settl eme nt as the  means for 
resolut ion of th e Maine Indian land claims, and we hope th at  S. 2829 will lead to 
a final sett lem ent  of these claims.



We recognize t hat  a Federal contribut ion is necessary to achieve a negotiated 
settlement, and we do not object to the contribution proposed by this bill. The 
proposed contribution of $81.5 million is substantia lly higher than  the Admini­
stration has previously supported. However, because years of continued litigation 
would have a severe impact on the citizens of Maine—and also because the 
settlement proposal is based on the  agreement of all relevant parties  in Maine and 
should therefore provide a lasting solution to this problem—we do not object to 
the Congress providing for the Federal contribution contemplated in S. 2829.

It  would not  be responsible for the Administration simply to state  its general 
position on this legislation. For that reason, we have carefully examined all 
aspects of the proposal in order to ensure tha t the broad interes ts of the tribes 
and the United States are well served under it.

Our examination has produced a  series of questions concerning details of S. 2829 
which we would like to raise to the Committee for your consideration as you 
examine this legislation. We look forward to working with the Congress, the 
State  of Maine, and the tribes to resolve these question in a mutually satisfactory 
manner.

Before I discuss our questions about S. 2829 in more detail, let me summarize 
for you the 8-year history of the Department’s involvement w ith the Maine land 
claims. In 1972, the Passamaquoddy Tribe of Maine petitioned the Department 
of the  Interior for a recommendation tha t the Depar tment of Justice file suit on 
the tribe’s behalf to remedy a 1794 violation of the Indian Nonintercourse Act 
of 1790. However, the Depa rtment of the Interior took the position tha t the 
Nonintercourse Act was not applicable to the Passamaquoddy Tribe because 
it was not  a “recognized t ribe ,’’ and tha t the Department therefore did not owe 
tha t tribe any trust  responsibility. In anticipation of the running of a sta tute 
of limitations applicable to monetary  trespass claims, the tribe filed suit to seek a 
declaration tha t the Nonintercourse Act did apply, and t ha t the Federal Govern­
ment therefore did have a tru st responsibility to the tribe in the assertion of its  
claims. The statu te of limitations  was extended by Congress, but the lawsuit 
continued. In January  1975 the U.S. Dist rict Court ruled in the tribe’s favor and 
was upheld by the U.S. Court  of Appeals. Neither the United States nor the 
State, which had intervened in this litigation, appealed to the U.S. Supreme 
Court, and the court order became final in March 1976. An investigation then 
began into the merits of the  claims of the Passamaquoddy Tribe and the similar 
claims of the Penobscot Ind ian Nation.

In la te February 1977 the United States reported to the  District Court th at  the  
tribes had significant claims to five million acres of Maine woodland. However, 
the Department of Jus tice also informed the court that it was the position of the  
Federal Government that such claims are best settled by Congress rather  than  
through years of litigation,  and tha t the President was about  to appoint a special 
representative to work toward this end. In March of tha t year President Carter 
appointed Judge William B. Gunter, a retired Justice of the Georgia Supreme 
Court, to be th at representative. In July 1977 Judge Gunter gave the President 
his recommendation tha t the claims be sett led by providing the tribes with a $25 
million trust fund and 100,000 acres of land. Both the tribes and State rejected 
that recommendation, but it proved to be a point of departure for the negotiations.

In February 1978, a White House Work Group made up of Interior Solicitor Leo 
Krulitz, 0MB Associate Director Eliot R. Cutler, and Mr. A. Stephens Clay, an 
associate of Judge Gunter, arrived at  an agreement wi th the tribes to provide for 
a partial settlement of the claim. Under this proposal the tribes would receive a 
$25 million trus t fund and in return would relinquish their claims to any land 
holdings of 50,000 or fewer acres held by any private landowner in the claims area . 
The larger landowners and the State were opposed to this partial  settl ement 
proposal, and legislation was never introduced to effectuate it. Nevertheless, 
negotiations did progress. At the same time as the partia l settlement proposal was 
announced the tribes also announced th at they would settle the res t of their claims 
for 300,000 acres of average Maine woodland.

In October 1978 then Senator Hathaway announced a new se ttlement proposal 
which the State and th e Administration agreed to. It  called for a $27 million t rust 
fund plus a $10 million land acquisition fund to enable the tribes to acquire 100,000 
acres of woodland. The State contribution to this was set at  $5 million, but it was 
understood th at the State would be credited for that  amount for the past provision 
of services to the tribes  and their members during those many years when the  
Federal Government provided no such services. This proposal still did not gain 
universal acceptance. In March 1979 the tribes voted to settle for no less than
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300,000 acres of woodland as previously announced. Nego tiatio ns continued, and 
att em pts were made to seek sources of funding to acquire the  acreage the tribes  
deemed necessary. Meanwhile, the  tribes and the Sta te tried  to achieve an agree­
men t on what jurisdictiona l relat ionship would exis t among the  t ribes,  State , and 
the  Federa l Government over  any  new acquired lands. These separate  negot iations 
took on added meaning afte r the  Maine  Supreme Cour t ruled in May 1979 t ha t 
the existing  reservations in Maine constituted  “In dian  cou ntry” within the mean­
ing of t itle  18 of the U.S. Code, and  th at  the Federal Governm ent therefore  had 
jurisdic tion  over offenses by and  a gainst  Indians on those reservations.

In November 1979 represen tatives of the various part ies met  at  the  Depart­
ment of the  Inter ior to discuss what fur the r step s shoud be taken  toward a legisla­
tive  sett lement.  It  was agreed th at  the atto rney s for the tribe s, Sta te, and the 
landowners would review dra ft legisla tion prepared in th e Depar tme nt and would 
return with  thei r alte rnate dra fts in the  coming weeks. We saw nothing fur ther 
until  March  of this year when it was announced that  the part ies in Maine had 
agreed upon an $81.5 million settleme nt funded by the United States and a juris­
dictional agreem ent on auth ori ty over any lands to be acquired  with  that  money. 
As you know, that  settlement proposal took the form of two pieces of legislation, 
one S tat e and one Federal . The St ate legislation was enacted and signed into law 
by Governor Brennan on April 3, 1980, with litt le opp ortu nity  for the  Executive 
bran ch of the Federal Government to review and comment on it. Th at legislation 
could, if ratified by Congress, have a significant effect on the role of this Dep art­
ment as trustee  for the Maine tribe s.

We are encouraged th at  the  trib es and the Sta te have been able to work out 
an agreement. However, we have  a number of quest ions abou t the role of the De­
partm en t in connection with t ha t agreed-upon rela tionship and  believe th at a num­
ber of poin ts need revision or clarification. We plan to work with  the tribes, the 
State, and the  Congress to  make this agreem ent a clear and acceptable one.

S. 2829 would rati fy an Act ena cted  by the State of Maine to implement a sett le­
ment, of the Maine Indian land claims—the  “Maine Implemen ting Act.” This Act 
would define respective State  and trib al ju risdic tion. I t would declare that  the Houl­
ton Band of Maliseet Indians shall be subject to the  laws of the  Sta te and that , 
except as expressly provided, all land owned by Indians, Ind ian nations, tribes, 
or bands, or by the  United  Sta tes in tru st for them, shall be s ubject to Sta te law 
and to both civil and criminal jurisdic tion of Sta te courts. Except ions to such 
jurisdiction would include inte rna l tribal mat ters  and use of settl eme nt fund 
income, ce rtain  triba l ordinances concerning hunting and fishing, and jurisdiction 
over minor  crimes by Indians, Ind ian  child custody proceedings, and domestic 
relations matters of t ribal  members. In addit ion, the Passamaquoddy Tribe and 
the Penobscot Nation would gain a sta tus  similar to that  of municipa lities and 
waive sovereign immunity with respect to actions in any capacity othe r than a 
governmental one.

The two tribes would make pay ments  in lieu of taxes on real and personal 
proper ty and be liable for all o the r taxes  and fees generally applicable in the  State. 
The Act becomes effective only upon  enactment of Federa l legisla tion extingu ish­
ing the  aboriginal  land claims and  “rati fying  and approving this Act without 
modifications.”

In addition  to ratify ing the  St ate Act, S. 2829 would find that  the Houlton 
Band of Malisee t Indians is the  successor in inte rest  to lands within the United 
States of the  aboriginal  Maliseet Tribe  and would deem the  Passamaquoddy 
Tribe, the  Penobscot Natio n, and the Houlton Band of Maliseets to be Federally 
recognized Indian tribes  eligible to receive financial benefits th at  the United  
States provides to Indian tribe s. Other laws according  special sta tus  or rights to 
Indians or Indian tru st lands would not  apply within the Sta te of Maine.

The  bill would also approve and  rati fy pas t trans fers of land by these three 
tribes  within  Maine and the  United States, and extinguish all aboriginal title  
and any  claims arising out of such transfers  in Maine. A $27 million settlement 
tru st fund would be estab lished  for the Passamaquoddy and Penobscot with the 
income to be paid to the tribes quarterly and to be free from Federal control. A 
$54.5 million land acquisit ion fund would be established, with  $900,000 allocated 
for purchase of 5,000 acres  for the Houlton Band and one half of the  remainder 
to each of the othe r two tribes .

Fun ds received by the  tribe s would not be considered for purposes  of future 
Federal paym ents or gran ts to eith er the  Sta te or to individual Indians. Funds 
obta ined  by the tribes  from the Sta te as a munic ipali ty would not  be considered 
in determining eligibility of or computing paym ents  to the  trib es under Federal
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financial aid programs. Transfers  of priv ately owned land to the  United  Sta tes 
paid for ou t of the land acquisition fund  would be considered  to be involuntary 
conversions  for Federal tax  purposes, permit ting  a deferral of capi tal gains 
tax.

Again, while we are pleased th at  the  tribes , the  Sta te,  and  the  landowners 
have  achieved agreem ent on many difficult issues, we believe th at  S. 2829 raises 
two major issues on which furth er discussion is needed— (1) the total  level of 
funding, and (2) the intergovernmenta l relationship  among  the  tribes , the Sta te, 
and the  Federa l government.

With  respec t to the issue of Fede ral funding of the proposed settl eme nt, we 
suppor t the  allocation of $27 million to a tru st fund for the  tribes . We also do 
not  oppose the  allocat ion of no more than $54.5 million for a land acquisition 
fund to purchase 300,000 acres of average Maine woodland. Based upon an as­
sessment recently comple ted by the  Dep artm ent , this amoun t of money is 
sufficient to purchase this acreage.

S. 2829 has, in addit ion, financ ial implications  beyond  these out righ t paymen ts 
which we believe would be unw arra nted. As drafted , section 8(a) of the  bill 
would prevent Federa l agencies from considering any pay ments  made for the  
benefit  of the tribes pursu ant to the  se ttlemen t in determin ing Sta te eligibility for 
par ticipat ion  in Federal financial aid programs.

Together with sections 6211(2) and (4) of the  Sta te Act, section 8(a) would 
app are ntly allow payments  by Sta te agencies to Ind ians to be subplante d by 
Federal paymen ts for the  same or similar purposes. If, for example, the  State  
withdrew  all heal th care funding for its Ind ian  citizens in anticipa tion  of Indian 
Hea lth Services (IIIS) aid, the  increm ental cost to the  IHS is estimated at  abo ut 
$1 million annually.  If thi s provision were to establish  a nationwide preceden t, 
the  cost would rise to $285 million annually in this  single program. Federal fund­
ing in Maine could under thi s reading also sup plant Sta te funds in other programs, 
such as public school assistance under the Johnson-O’Malley Act, which indicate s 
a clear Congressional  int en t to prevent Sta tes from supplan ting  the ir funds with  
Federal dollars.

We recognize th at  the State  has long m aintained a relat ionsh ip with the Passa- 
maquod dy and Penobscot, providing at significant cost educat ional, compre­
hensive heal th, welfare, police, fire, and housing services and, in applying  our  
guidelines calling for State  parti cipa tion  in any proposed Indian land claims  set ­
tlement, we consider the cost of those services to be the  equivalent of the  land 
contributed  by the  State  of Rhode Island in the  Narragan set t sett lem ent  and 
of th at  to be con trib uted by New York in the proposed Cayuga set tlem ent . 
However, the special tre atm en t th at  the  Sta te of Maine would appear  to be 
accorded under section  8 of S. 2829 is to tal ly unjustified .

In effect the  provision of governmental services to reservation  Ind ians in 
Maine would be tre ated  as an almos t exclusively Federal responsibil ity. Eve ry 
time the  Federal Governm ent expended a dollar  for services on the reservat ion,  
th at  dollar  would supplan t a dollar of services provided  under Sta te law, services 
to which all Maine citizens and municipal ities would otherwise be e ntit led. Thus,  
under this provis ion many Federa l programs to aid the Passamaquoddy and  
Penobscot would in rea lity  merely allow the Sta te of Maine to withdraw  similar 
programs to those tribes and the ir members—w ithout Federal agencies being  
able to reduce the ir funding for the Sta te government to take into acco unt  thi s 
new Federa l responsibility. We also feel th at  it is inappropria te to disregard  pa y­
ments (other  t han  those direc tly under the  s ettl ement  agreement) in d etermining 
trib al or individual Ind ian  eligibili ty for various forms of Federal assi stance. 
This provision in sectio n 8(b) could app ly to any  Sta te paym ent, including, for 
example, reti rement benefits for Indian Sta te employees. We are, therefore, op­
posed to the present language of section 8 and sections 6211 (2) and (4) of the  
Sta te Impleme nting Act, and we will work with  triba l representatives and  State  
officials to dra ft language to eliminate the  possibility  of funding inequi ties  th at  
may otherwise result  under the  sett lem ent  proposal. We were inform ed th a t it 
was no t the int ent  of  th e Sta te or the  t ribe to crea te this  s itua tion  and  we be lieve 
th at  clarifying language can be worked out.

An additiona l cost to the  United States would resu lt f rom ena ctm ent  of section 
9 of S. 2829, which would expand Federal tax law to tre at  the sale of pr iva te land  
to the tribes und er the  settle men t as an involu nta ry conversion sub ject  to  capit al 
gains deferral. The  Federal  tax loss from th is provision is estimated  a t $15 million . 
We quest ion the  desirability of estab lishing  such a precedent because existing 
Federal law tre ats only sales stemming from Federal or Sta te condemnations as
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provision, we defer to Congress on the  wisdom of adopt ing it.

Our second majo r question  with  S. 2829 is with respec t to the  novel jurisdic­
tional  re lationships which would be created by th e bill and the Sta te Implementing 
Act. Our foremost concern in this  regard is the lack of c lari ty in def ining the role 
of th e Federal  Government as tru ste e to the  tr ibes.

Let me make  it clear th at  we do not regard  the  Sta te- trib al agreemen t as one 
calling for term inat ion of these  trib es.  As we read the  Sta te legislation and S. 
2829, the  trib es’ governmental au thor ity  over the ir own members will continue 
to be recognized. The Passamaquoddy Tribe and the  Penobscot Nation will, as 
we read the  legislation, not  be entiti es created and wholly sub ject  to State laws 
beyond the ir control,  bu t will cont inue to be Indian trib al ent ities subj ect to the 
ult imate  autho rity of Congress und er the  Commerce Clause of t he  Con stitu tion, 
subject to certa in restrictions on thei r au tho rity  as a result of thi s jur isdictio nal  
compact  with  the  Sta te of Maine.

Section 5(d) of S. 2829 authorizes the  Secre tary to expend the  l and  acquis ition 
fund established under  the bill for the purpose  of acquir ing land  for the Passama­
quoddy Tribe,  the Penobscot Nat ion , and the Houl ton Band. There is, however, 
noth ing in the  bill t ha t sta tes  how the land is to  be held afte r purchase, whether 
in trus t by the  United Sta tes for the  benefit of the tribes , by the  tribe s in fee 
subject  to certain restr ictions on alien ation, or otherwise.  This situ atio n must  be 
clarified, especially with respec t to  lands th at  will be subject to  real prop erty  
taxation and tax  forfeiture  sales.

Section 5(e) of the bill, which deals with restr ictions on alienation of t ru st lands, 
would differ to some degree from presen t Federa l law. The bill and  Sta te Imple­
men ting Act distinguish between  land s within and withou t “I ndian  te rri tor y,’’ an 
area which includes the trib es’ cur ren t reservations plus up to 300,000 acres of 
land acqu ired in certa in unorgan ized townships in ru ral Maine. This  distinc tion is 
somew hat similar  to that  employed on and off Indian reservations in o ther  States. 
Outside Ind ian  terr itory no Federal  restr ictions against alien ation  would apply. 
We under stand that  the int ent  of th is provision is th at  these lands would be held 
in fee by the  tribes as, for  example, off-reservation  fee lands of the  Navajo Tribe 
are held. Within Indian territo ry, tri ba l tru st lands would be restricted, but  could 
be leased, exchanged, or tran sfer red un der  cer tain circum stances  with  the ap proval 
of the Secretary . Since existing Federal  st atu tes  authorizing th e leasing and trans­
fer of triba l lands and natural resources would not be applicable, no stan dards 
would be provided for the  exercise of the  Secretary ’s approval author ity . The 
appl icat ion of such existing leasing and  t rans fer authorit ies—p erhaps  enumerated 
in this  section—would assure our ability to protect trib al tru st land s and clarify 
the  re spect ive roles of tr ibal and Federal  officials. I expect th at  we should be able 
to clarify  this  sufficiently in consult ation with Sta te and trib al officials.

Our read ing of section 6 of S. 2829 and related provisions of the  Sta te Imple­
ment ing Act is that  the respective au thor ity  of th e Sta te and the  t ribe s would not 
be rad ically different from th e ju risd ictiona l re lationships which exist among other  
States and  tribes.  However, the  rela tionship  in this  sett lement proposal is not 
always clear, and we think a re-working of the  rele van t language  is in order. 
Fur thermore, because the numerous references in S. 2829 to the  Maine Imple­
menting Act make an underst and ing  of the  jurisdictional  rela tionships difficult, 
we believe that  such relationships  should  be spelled ou t in the Federal  legislation.

Under the  Sta te Implementing Act, the  Passamaquo ddy Tribe and the 
Penobscot Nat ion would largely  re ta in  the ir inherent autho rity over  their own 
members, bu t would also be tre ate d as munic ipalities under State  law. We have 
a conceptual problem with this  model. Maine munic ipalities derive the ir powers 
from th eir  indiv idual  charters , but  th e two t ribes have no cons titu tion s or charters,  
or even a tradit ion al governmenta l stru cture. They have  long ope rated under 
Sta te laws which would be repea led by the Implementing  Act. To clarify the 
juri sdic tional relat ionships and to prov ide for viable trib al gove rnments in the 
future, we recommend th at  S. 2829 be amended to provide for the  development  
of trib al cons titu tions and cha rters along the  lines provided in the  Indian 
Reorganization Act.

Section 6(c) would waive the  sovereign immunity of the  two trib es as provided 
in the Implementing  Act, which in turn  provides in section 6206(2) that  the 
tribes and the ir officers may be sued except  to the  extent th at  they are acting in 
the ir governmental capacity. This is similar to the  waiver  of sovereign immunity 
provided for in the  “sue and be sued” provisions of char ters of trib al corpora­
tions  organized under section 17 of the  Indian Reorganiza tion Act. This  is sensible
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since any governmental entity  which seeks to  enter into commercial transactions 
must agree to limited waivers of its sovereign immunity. However, confusion may 
arise when one attempts to distinguish between actions taken by  a tribe in its 
governmental capacity and those taken in a proprietary capacity.  Again, one means 
of clarifying this distinction would be to authorize each Tribe to adopt a consti­
tution which w’ould govern the activities of tribal government and also a corporate 
charter which would govern the tribe’ s business activities. The tribal corporation 
could then be sued in the courts of the State as provided in the Implementing Act.

Section 6(c) would also allow persons with unpaid final judgments against the 
tribe to obtain payment from the income of the trust fund established under the 
bill. We believe this would unnecessarily increase our administrative burden and 
involve us in unnecessary litigation. One alternative might be to authorize judg­
ment creditors to attach the income before it is paid to the tribes. As now drafted, 
the provision w’ould be unique in Federal Indian law’, as well as inconsistent with 
section 5(b) (3) of the bill, which provides that income from the fund shall be made 
available to the tribes “without any deductions.”

We strongly object to the language of section 6(d), w’hich would give Congres­
sional consent to future amendments to the Maine Implementing Act. We under­
stand from discussions with tribal and State representatives that this was not  the 
intent of this section. Rather, it was intended to provide the parties  with future 
flexibility  in adjusting their jurisdictional relationship under the State Imple­
menting Act.  Since that is the case, we recommend th at section 6(d) be amended 
to authorize the making of future jurisdictional compacts between the tribes 
and State, provided that the roles of Federal officials are not affected thereby.

Under section 6(f), adjudications of the Passamaquoddy Tribe and the Penob­
scot Nation would be required to be given full faith and credit by the United States, 
the States,  and all other Indian tribes. Although some courts have accorded full 
faith and credit to tribal judicial proceedings, statutory requirements for such 
full faith and credit presently exist only with respect to child custody proceedings. 
In addition, since tribal governmental actions are not reviewable except in habeas 
corpus proceedings in Federal court, a tribal court adjudication that  violates the 
Indian Bill of Rights might be required to be given full faith and credit. We 
therefore believe that this provision should be deleted from the bill.

Section 6(g) of S. 2829 would provide that Federal laws specifically  applicable 
to Indians, Indian tribes, Indian lands, and Indian reservations shall not apply 
in Maine, except that the Passamaquoddy, Penobscot, and the Houlton Band 
w’ould be eligible to receive all financial benefits the United States provides to 
Indians. This single provision would make inapplicable every  provision of Federal 
law codified in title 25 of the United States Code and all other Federal Indian laws 
except  certain unspecified provisions respecting “ financial benefits.” The task 
of identifying those provisions w’ould be a time-consuming and probably litigious 
one. We believe that  any laws not intended to apply should be specifically enum­
erated in S. 2829.

Initial ly, we w’ere concerned that the taxation provisions of section 6208 of 
the State Implementing Act  might result in early depletion of the trust assets 
provided to the tribes under the settlement. However, we now understand that the 
tribes do not intend to acquire large acreages outside “ Indian territory,” where 
such lands would be subject to real property taxation, except to enable them to 
exchange such lands for other woodlands within “ Indian territory” where they 
would be immune from such taxation. The in-lieu payments which the tribes would 
be willing to make for lands within their Indian territories would be very small 
since the tribes themselves will be the municipalities with the authority to le vy the 
bulk of such taxes. Such in-lieu payments will apparently be made primarily to the 
counties in return for the provision of services comparable to the value of the in- 
lieu payments. We prefer instead of fashioning this arrangement in terms of the 
making of in-lieu payments, that the tribes merely negotiate contracts with the 
counties for the provision of such services.

Section 4 of S. 2829 raises another question respecting Federal-State relat ion­
ships. Paragraphs (ii) and (iii) would approve and rati fy transfers of land in 
Maine that were made in violation of State law. This is a wholly novel provision 
for a Federal statute and may render the United States liable for the State’s 
failure to enforce its laws. The same can be said of section 11 of the bill. We thus 
object to the inclusion of such provisions. We also note that subsection (a) of 
section 4 is overboard in that it would ratify land transfers in Maine regardless of 
any provision of the Constitution and Federal law. This would, of course, include 
statutes not specifically applicable to Indians, such as antitrust  laws, laws respect-
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ing nat ional parks and wildlife refuges, and the Fifth Amendment. This could 
also give rise to unforeseen l iabi lity  on the pa rt of the Uni ted States .

The bill would also recognize th e H oulton Band of Mal iseet Indians as an Indian  
tribe, provide for the  acqu isition of 5,000 acres of land for the  band, and extend 
Federal Indian services to the  band. The Houl ton Band is an organized group of 
350 to 600 individuals l ocated in the Houlton , Maine area. The  Houlton Band is 
not presently a Federally  recognized tribe. Various Canadian Maliseet  groups have 
been recognized in th at  country.

The  Houl ton Band assert s a Nonin tercourse Act claim arising out of aborig inal 
possession of portions  of n orthern Maine and a 1794 treaty . While the Noninter ­
course Act applies to both recognized and nonrecognized tribes , an Indian group 
mu st nonetheless  e stablish th at  it constitu tes a tribe  in order to establish a claim 
under tha t Act. The Depar tment  has established the Federal Acknowledgment 
Project (FAP) to determ ine which nonrecognized groups constitute tribes. The 
Houlton Band has no t subm itte d an acknowledgment peti tion  to  FAP.

Congress, of course, clearly has the power to recognize an Indian group as a 
trib e. We recommend th at  such power be exercised only in  exceptional cases, lest 
too frequent bypasses of the FAP  procedure  lessen i ts inte grity. We believe th at  
the  opp ortu nity  to settle all Ind ian  land claims in Maine under the  proposed 
sett lem ent  is such an exception. We, therefore, suppor t the  recognition of the 
Houl ton Band in S. 2829 as pa rt  of this comprehensive settl eme nt.

Finally, we believe  it is cr itica l that  passage and impleme ntation of this  legisla­
tion pu t an end to this dispute.  For that  reason, the  provision extinguish ing all 
triba l land claims in Maine must be carefully draf ted.  We would urge, moreover, 
th at  the bill also prov ide th at  no Federal  money will be d isbursed under the Act— 
either for the tr us t fund or for land acquisition—until the tribe s have s tipu lated to 
a final judicial  dismissal of the ir claims. We understand that  the  tribes have no 
objec tion in pr inciple to the inclusion of such a provision. Again, as with all o ther  
questions I have raised, the Administ ration stands ready to work with all p artie s 
to obta in a mutually sati sfac tory  bill. We plan to work with  the tribe  and the 
State  between now and July 21 to develop amendments to S. 2829 which will 
address the concerns expressed today, and a number of oth ers. We plan to report 
formally to the Committee aft er the July recess on the results  of our efforts.

I will be happy to respond to any questions you may have.
Senator Cohex. Our next witness is the Honorable Joseph E. Bren­

nan, Governor of the State of Maine. The Governor has been involved 
in the land claims case from its beginning, first as Maine’s attorney 
general, and now as Governor. We welcome him and look forward to 
his comments.

STA TEM ENT  OF HON. JOSEPH  E. BRE NNAN, GOVERNOR OF TH E
STATE OF MAINE. ACCOM PANIED BY DAVID FLAN AGA N, LEGAL
COUNSEL TO THE GOVERNOR S OFFICE

Governor Brennan. Thank you, Mr. Chairman and Senator Mit­
chell. F irst I would like to introduce legal counsel to the Governor’s 
office, Dave Flanagan, and I want to thank the committee for inviting 
us to appear to give our views on this impor tant piece of legislation.

At the outset, I do want to state  categorically tha t the State of 
Maine has clean hands, and I would suspect tha t the two U.S. Sen­
ators  from Maine would share tha t view.

As has been stated , the claims of these two tribes are enormous, 
involving over half the land in our S tate and some $25 billion.

I believe tha t they are the most extensive an I the most complex 
claims filed by  any Eastern tribe. In fact, the Federal official involved 
in this nu tte r once state il that  it was probably the most complex 
piece of litigation ever to face the Federal courts.

With respect to  the interest of the State of Maine, I would like to 
begin by stating tha t as attorney general from 1975 to 197$, I was
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per son ally  respons ible for the  defense  of t he St ate again st these claims. 
Af ter  working exte nsiv ely wi th the  att orneys , wi th his tor ian s, with 
anthro polog ists , and  othe r experts , I reac hed  the conc lusion th at  the  
St ate could defend itsel f and the people of Ma ine  s uccessfully  again st 
the legal claim s of the  trib es.  I con tinu e to believe th a t if we mu st 
defe nd the se claims in court, the State  would ul tim ately prevai l.

At  the same time, I have been invo lved  wi th thi s case long enough 
and dee ply  enough to  r ecognize th at the re are resp ons ible , com peten t 
legal anay lis ts who do no t share  th at  view, and  I have pra cticed law 
long  eno ugh  to realize th at an y time any claim  is lit iga ted , the re is a 
risk  of an  ad verse verdic t, how eve r u njus t o r u nfair  it  m ay  seem to the 
pa rti cip an ts.

So, n otwi ths tand ing m y d eep ly held convic tion  t hat  the  S ta te  would 
and  sho uld  prev ail, I acknowledge th at  thi s legisla tion , which will 
pro vide for  a set tle me nt,  is in the best  int ere sts  of all the p art ies  con­
cern ed.

First  and foremost : I t  will with absolu te ce rtai nt y ter mina te 
the  abo rigina l claims once an d for  all. Second, it  will spare  the  State 
the  treme ndous cost  of lit iga tio n, no t only di rec tly  on the  publ ic 
tre asury,  bu t more  im po rta nt ly , ind irec tly throug h inter rupt ion s in 
our access  to the  finance marke ts and  throug h crea tin g clouds on 
tit les  in over h alf the  State .

In  sh or t, liti gation ma y resu lt in economic chao s for the people of 
ou r State .

Let  me pu t these con sidera tions into  perspectiv e. We  could expect 
the t rib es  to  make a cla im in co ur t for  more tha n $25 billion  in damages 
again st pr iva te  landow ners and homeowners  in the St ate and  for 
millions of acres of lan d. Dur ing the  long  and un ce rta in  period of 
liti ga tion, we could  rea sonably  expect th at the ab ili ty  of the  State  
and  p riv at e deve lopers to m ar ke t bonds would be se verely  jeo pard ized . 
Indeed, real  est ate  marke ts in hal f of Ma ine  could be frozen as they  
were  a couple of y ears ago in the  town of Ma shp ee in Ma ssachu set ts. 
Th e ab ili ty  to  secu re f inancing for p riv ate economic develop ment could 
be paralyzed .

You  know th at  we are makin g eve ry effort to increase  economic 
dev elo pm ent  in  ou r S tat e. I t  is the  fi rst pr ior ity  of ou r adm inistration. 
I can  th ink of no single  factor  which could  have a more devasta tin g 
im pa ct  on decisions by  business  to inv est  and to exp and  in our  State 
th an  the acti ve lit iga tio n of these treme ndous claim s.

Ev en  now, eve ry mon th  th at passes wi th these claim s unresolved, 
there mus t be, to some  effect, a chilling on the pro spe cts  of business 
growth .

W ith  the  economic  pro ble ms  facing  our Na tio n and Maine at  this 
tim e, the resolu tion  of the se issues mus t be of ve ry  grea t concern 
to  responsible  leader s of a State which, when the cos t of energy is 
conside red,  may have  th e lowest per ca pi ta  inco me in any  St ate 
in th is Na tio n and  where  good, wel l-paying  job s are  des per ate ly 
scarce.

So, while I believe the St ate would prevai l in court , I am likewise 
conv inced th at  a rea son abl e out -of -co urt  se ttl em en t as embodied by 
th is legislat ion would be tter  pro mote the  in terest of the  people of 
Main e th an  yea rs of bit te r lit iga tio n wi th its  inevitabl e adverse  
economic  consequences.
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I would like to next address the issue of why the responsibility for 
any financial contribution for this settlement should rest exclusively 
with the Federal Government.

Throughout the difficult course of the  negotiations with the tribes,
I have steadfas tly opposed any State contribution, whether with 
dollars or land, to a settlement. The reason for this is tha t the people 
of Maine have done no wrong. Our citizens are absolutely innocent, 
and the innocent should not be penalized or punished. Yet if the 
taxpayers of our State—again, one of the poorest States in this 
Nation in real economic terms—were forced to contribute directly 
to a set tlement,  they would be immediately deprived of the goods and 
services their tax dollars would otherwise provide for them.

It seems to me self-evident that citizens living in Maine today could >
not be branded guilty for acts tha t may have been committed two 
centuries ago. But even if successive generations were somehow to be 
held accountable for the actions of its forebears, the responsibility for 
the claims here should still rest di rectly with the Federal Government.

Both the State  of Maine and the Commonwealth of Massachusetts 
acted in accordance with their own laws in entering into agreements 
with various groups of Indians for the transfer of lands in the State 
of Maine. In 1794, the Federal Government was perfectly well aware 
of these transactions, but far from admonishing the States, the Federal 
Government disclaimed any responsibility for these Indians whatso­
ever. Indeed, when Maine was admitted  into the Union in 1820, not a 
word was uttered by the Congress to in any way disavow or to modify 
the transactions between Maine and Massachusetts and the tribes.
On the contrary , the Congress ratified the separation agreement 
between the two States that contains specific provisions relating to 
the status of Indian land deeds and treaties.

You well know the fact that it has been only in the last half a 
dozen years or so that the notion tha t the Nonintercourse Act might 
apply to tribal remnants in the original 13 colonies has gained any 
currency whatsoever. So, after nearly 200 years have passed, the same 
Federal Government that approved of Maine’s management of Indian 
affairs is now suing, or threatening to sue, the obviously innocent 
people in my State, people who could not possibly have had anything 
to do with the alleged wrongs of two centuries ago.

To make m atter s worse, i t was the negligence or the malfeasance or 
the nonfeasance of the Federal Government itself which spawned this 
claim as a result of Federal failure to enforce its own law. Indeed, if *
the Justice Depar tment  should be suing anyone, it ought to be suing 
the Federal Government itself, for the history is clear. If there was 
any wrongdoing, it was on the part  of the Federal Government.

In any event, any suit by the Federal Government against its own *
obviously innocent citizens would be a gross injustice.

So in my view, the Federal Government should be precluded by 
even the most rudimentary sense of justice  from asserting any claim 
for contribution  from people who are innocent.

I might add, too, as the bill st ates  in section 2, paragraph 10, for 
two centuries Maine has been responsible for the welfare of the  tribes, 
making voluntary payments entirely without Federal assistance while 
Maine taxpayers contributed to the National Government and thus 
to the welfare of the Western tribes, thereby financially getting the 
worst of both worlds in a financial sense.
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In  effect, if I may use an analo gy , i t is as i f our lam ily  has been t ak ing 
care  of itse lf for gen era tions,  ne ith er  ask ing  nor receiv ing  any help  
from the o utside, and  ou r f amily  has during  all th a t tim e been  chip pin g 
in to help  oth er families bey ond  our  borders . We have  been  payin g 
bo th  way s and  not  rece iving. I th ink  the  jus tic e of ou r pos ition is 
under sco red  by the  fac t th a t af te r pro longed ev alu ati on , the  Car te r 
admin ist ra tio n agreed to con sider the  pa st vo luntary ass ista nce  Ma ine  
has  made to its Ind ian s as a sufficient cont rib ut ion to its  se ttl em en t 
and conc luded th at  Ma ine  should  no t be asked for ad di tio na l do lla rs 
and lan d.

The  White House working group on thi s issue in Oc tober 1978 
co mmitt ed  itse lf to thi s fundam ental  prin cip le as par t of the  so-called 
Hat ha way  proposal. Th is was  endorsed, then , by th e Ma ine  congres ­
sion al delega tion and me, in my capacity as at to rn ey  general.

No th ing has  occ urred sinc e October 1978 to pro vid e any basi s for 
the  C ar te r ad minist ra tio n,  or indeed any one  else, to change the  view 
th a t M aine ’s p as t co nt rib ut ion to its Indian s were more th an  enough.

Before leav ing th is issue, I would like to stress  one final po int . 
To  my  knowledge , the  Main e congressio nal del ega tion  has  no t ye t 
ach iev ed a consensus  on  a dolla r figure ap prop ria te  fo r thi s se ttl em en t. 
I am  pre pared  to endorse any reas ona ble  figure th at  the  del ega tion 
col lec tively  arr ive s at.  In  the meant ime, I do no t have any specif ic 
rec om me ndations in th is asp ect  of the  case.

Fina lly : Let me tu rn  to  ju st  a th ird  issue briefly. As you  know, the 
Car te r admi nistr at ion req ueste d th at the  St at e,  the  land own ers,  
an d the  tribes reach a jur isd ict ion al agree me nt among  themselves 
before  taking  any ste ps  tow ard  the  ul tim ate Fe de ral resolu tion  ol 
th is claim . We have done so throu gh  the Ma in Imple me nti ng  Act 
which was passed by  ou r leg isla ture  on April  3, 1980. This legisla tion  
dea ls with var ious jur isd ict iona l m at te rs  and  would govern the  de­
velopme nt of t rib al -S ta te  relations upo n the  en ac tm en t of the  Federal  
bifi.

I believe th at  th is St at e ac t, created throug h mon ths  of nego tia tio ns  
between the  tribes and the State , rep res ents a pos itive step in the  
hi sto ry  of St at e- In di an  rela tion s, no t only in Ma ine , bu t also 
na tio na lly , as an al te rn at iv e to the  oft en  un sa tis factory arrang em en ts 
involving  the  State s, the trib es, and  the Fe de ral Go vernme nt in the  
We st. We could never have  a na tio n wi thin a na tio n in Ma ine . Suc h 
result  would no t only be unw orkable in a St ate our size, bu t it wou ld 
also promote racial ho sti lit y and  r ese ntm ent to the pro found de tr im en t 
of our  people. So we have  c rea ted  a new model. By  t reat in g the  In di an  
ter ritori es  as mu nic ipa liti es,  this se ttl em en t pro vid es th at  our In di an  
citizen s would be on a su bs tant ia lly  equal foo ting with their  fellow 
citi zen s in othe r tow ns and  citie s for the  first tim e in our  hi sto ry .

As Main e’s a ttor ne y general  will be able  to repo rt in grea ter de tai l 
later,  the re are tec hn ica l modifications  th a t will dis tinguish  the se  
munic ipa lities from  othe rs relating  to em inen t dom ain , local co ur ts 
for ra ther  minor  mat te rs , and  local con tro l of certa in aspects  of 
hu nti ng  and  fishing.

Aside from  these exceptions , these tri ba l mu nic ipa liti es will be 
governe d by St ate law. The  Indian s would be full-fledged cit ize ns  
responsible for thei r own services,  taxes,  welfare , and  de sti ny  ju st  
like the  people  in every  oth er cit y and  tow n in our St ate.
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I can th ink of no bet ter way to create  in our Indian c mmunities a 
sense of self-sufficiency and self-respect than through the reform 
contained in the Maine Implementing  Act.

I am truly hopeful that  this settlement  on these terms will mark 
the commencement of a new era in which Maine Indians will live 
and govern themselves with the same success and dignity as other 
citizens.

Mr. Chairman, I have appeared here as the representative of our 
State and the people who are citizens of Maine. I am sure tha t a 
great number of people in our State  have specific objections to specific 
parts of this bill and to specific portions  of the State  legislation. I 
am also sure tha t a majority  recognize tha t in a compromise, not 
everyone is total ly satisfied. *

Finally:  Throughout  these negotiations, I have advised our attorney 
general tha t any  settlement would have to be based on three principles.

Firs t: That the State should not contr ibute any land or money to 
the settlement  because, as the administration has already acknowl­
edged, we have already made a very substan tial contribution to the 
support of our tribes.

Second: Th at the sovereignty of the State over all its land and 
people would not generally be compromised.

Third : Th at the land claims of the tribes, lands and individuals, 
be unequivocally and finally extinguished.

This settlement, in my judgment, satifies all of those goals, and I 
believe those are the standards the people of Maine would want 
applied to te st the acceptability of any settlement. In the las t analysis,
I believe that  whatever specific misgivings Maine citizens have, a 
strong majority of our people join me in believing tha t a moderate, 
responsible sett lement  will ultimately  be in the best interests of Maine 
and indeed this Nation. Such a settlement will best assure the final 
extinguishment of these claims, protection of the innocent people of 
Maine from cost of litigation and economic chaos, and the creation of 
a new form of government solidly within the Maine tradi tion to en­
courage self-sufficiency and self-respect and dignity for our Indian 
citizens.

Thank you.
Senator Cohen. I s it your belief tha t this proposal tha t the Congress 

now has before it  is a reasonable set tlement?
Governor Brennan. Yes, I believe it is a reasonable settlement  

with one caveat. I am not endorsing the $81 million. I have state d on *
prior occasions tha t I would support the collective judgmen t of the 
Maine delegation, but I think  overall the settlem ent is in the best 
interest  of the people of our State. The real reason I am concerned 
with this is how long litigation might take. I just see where the U.S. *
Supreme Court yesterday decided the Sioux case. Tha t case started 
in 1922. I say the State of Maine cannot afford 6 years of litigation 
with the clouds tha t would result, let alone 60 years. Economic 
development, in my judgment, in a good p art  of the State would come 
to a standst ill.

So, for many reasons I  th ink it would be in the best in terest  for this 
case to be settled on the terms here.

Senator Cohen. In the Sioux case, tha t was a money judgment 
and not a land claim as such. It  was a claim for past due interes t on
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land that was improperly taken , which is somewhat different from 
what we have in this situa tion.

Let me come back to the question of the reasonability of the 
proposal.

Given your experiences as former attorney general and a former 
practicing attorney , you have tried many cases, and I assume you 
have settled many cases, realizing t hat  settlement is ordinarily in the 
best intere st of both parties if i t is reasonable.

You have outlined in your views that  you believe that  this suit 
would involve some 12.5 million acres of land of Maine—60 percent 
of the  State—and it would cause a cloud over all of tha t real estate, 
would impede selling of bonds by local municipalities as well as the 

«• State. It  would impede the transfer of real estate. People could not
buy homes or sell homes. We might see industrial centers delayed 
or deferred. In your judgment, in view of th at as the former at torney 
general and someone who is skilled in the trial and the settlement of 
cases, is a 12 million acre claim—is 300,000 acres a reasonable demand 
on the par t of the tribes?

Governor Brennan. I think  tha t when you are talking in terms of 
12.5 million acres and talking  in terms of $25 billion, in the acreage 
area, 300,000 acres could be very reasonable.

Senator Cohen. And you are familiar with land in the State of 
Maine? Is $181 per acre a reasonable figure, in your  judgment, based 
upon comparable land values?

Governor Brennan. I would have to defer to other experts. My 
office did not spend any grea t deal of time trying to assess the values, 
but certainly in 1980, and where you are talking about  acres, some­
where between $100 and $200 apparent ly are ballpark figures.

Senator Cohen. Then the company tha t was used to make this 
assessment—the James W. Sewall Co.—it is used by the Sta te of 
Maine to make land evaluations rather systematically, is it not?

Governor Brennan. I believe tha t the James W. Sewall Co. en­
joys an absolutely excellent reputation, not only in the State of 
Maine, but in the Northeast and parts of Canada. I am not trying  
to advertise for them, bu t-----

Senator Cohen. I understand that , but  does the State of Maine 
rely upon the judgment of the land valuations of the Sewall Co. in 
making determinations  for tax purposes, for example?

Governor Brennan. The State of Maine has (lealt with and used
* the Sewall Co. extensively over the years.

Senator Cohen. You indicated tha t you certainly support any 
decision tha t the Maine congressional delegation arrives at as being 
reasonable—both in terms of dollars and acres—and by your testi-

* mony this morning, you have indicated tha t 300,000 acres is reason­
able and tha t the $181 per acre is certainly a reasonable figure.

There was something else mentioned this morning by Secretary 
Andrus. He said the way in which this particular proposal is drafted 
could result in an expenditure of as much as $300 million on the part 
of the Federal Government. In view of the fact tha t you feel very 
strongly about the way in which the settlem ent was achieved as far 
as retention of civil and criminal jurisdiction by the State and the 
initiation of a new concept of treating tribes as municipalities—yif, in 
fact, the way in which that  se ttlement has been drafted results in an
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exp enditure  of $300 million  to the  Fed eral  Treasury  ove r a period of 
yea rs, I tak e it you would conside r th at  to be unr easona ble .

Go verno r Brennan . I  am no t familiar  with the  det ail s in regard to 
how th a t grows into  $300 million when you  get across the  Nation . I 
would  defer judgment  on th at . I would like to know  a lit tle  bit  more 
abou t i t.

Se na tor  C ohe n. But  if, in fac t, it did require a Federal  exp end iture 
of $300 million , if th at  is the jud gm ent  of the  Dep ar tm en t of the 
In te rio r or 0M B, I th ink  you would agree th at  th at would be an 
unr eas onable exp end itur e in th is case. Would you not?

Go verno r Bren nan. My concern  in thi s case is th at  the  State  of 
Ma ine  be treate d fairly , and 1 th ink to tr ea t the  S ta te  of Maine fairly,  
the  St ate of Maine  shou ld n ot  co ntr ibu te.  ■*

In  rega rd to wha t the  conseque nces  m ight  be in some o ther  St ate , or 
wh at the consequences  are for the  Federal  Go vernm ent , I think  the  
Sen ate , the Congress, and the Office of Ma nageme nt and Budge t 
would be in a bet te r position  t o make a jud gm ent.

Se na tor  C ohe n. What I am ge tting  at is t his.  On the  one han d you  
are ask ing  the Maine  cong ressiona l dele gation to su pp or t a reasonable 
prop osal in term s of cost  per  acre  and the  numb er of acres invo lved.
The Secre tary ol the  In ter ior  says  they support  the  $81.5 million as 
being reasonable  in its pa ram ete rs.  The  S ecr eta ry the n wen t on to say , 
how ever, that  the way  in which this  pa rti cu lar  se ttle me nt has been  
draf ted ma y expose the  Fed era l Treasury to as much as $300 m illion 
over  a course of time,  involving  other Sta tes . There  it goes beyond the 
pa ram ete rs of being reason able, does it not?  Tha t is, as far as this  
pa rti cu lar se ttle me nt is co ncerned?

Go verno r Bren nan . In  th at area, though , it is my  understandin g 
th at  the Maine at to rn ey  general ’s office and rep res entat ive s of the 
trib es plan  to meet with  the  S ecret ary ’s office. Ob viously , my principa l 
concern  is the State  of Ma ine . The ramificatio ns in the  oth er 49 
St ates  are som ething th at  ought to be addre ssed  here.

Se na tor  Cohe n. The  o ther  po int  is about the  ta xa tio n issue involved.
By allowing  the  companies to  tre at  this  as an invo lun tar y conve rsion, 
the refore  providing  for relief if they  rein ves t the proceeds  aft er the 
money  is pa id, it will re sult  in a loss ol some $15 million  to the  Federal  
Treasury. If, in fact,  th at  is a prec edent for o ther  cases,  that  is an oth er 
issue th at  Congress might well raise; th at  we do not  th ink  that  pro ­
vision in you r se ttlem ent—Se na tor  Cohen or Sena tor  Mitche ll, or 
Congres smen Em ery  or Snow e—is p art icu lar ly reason able to hav e t hat  *
loss of reve nue to the  Federal  Treas ury .

Now, if Congress were to dec ide that  is not rea son able—the  provi­
sion th at  would expose the Fed era l Treasury to po ten tia lly  a $300 
million loss—and then were to send it back  to the State say mg it has  *
to be red raf ted  because Con gress will not acc ept  the  $300 million 
liabil ity , would the St ate of Ma ine  stil l the n work tow ard  a set tle me nt 
of th is case?

Go verno r Bren nan. I th in k the  State  of Ma ine  would con tinu e to 
work tow ard  the  se ttl em en t. 1 can  fully appre cia te and  respect the  
right of Congress. In fac t, I th ink it is t he ir res ponsibil ity  to examine 
the  ram ificatio ns of thi s sui t as to how the y will affect othe r State s 
and how the y will affect tax  situa tio ns . I th ink  th at  respon sib ility is 
the re.  I do not thi nk  an yone can  boldly assert  t ha t thi s was the  perfect
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resolution. I think it is a reasonable one, but where there are conse­
quences th at may not have been contemplated, I think  they have to 
go back and be resolved.

Senator Cohen. This is not in concrete as such th at if the Secretary 
of the Inter ior raises questions, if our colleagues raise questions, and 
we make recommendations to the State in terms of what  we feel would 
be necessary before we could secure the support from the majori ty 
of our colleagues in both Houses, the  State is certainly open to changes, 
and 1 assume the tribes may be open to changes.

Governor Brennan. From my standpoint, yes; and I fully respect 
the right of the Congress and, as I  stated,  I think it is the responsi­
bility of the Congress to raise questions.

Senator Cohen. Senator Mitchell?
Senator Mitchell. Senator  Cohen has pointed to your va st experi­

ence, Governor Brennan, in legal matters and particularly  this case. 
This is a unique case, as you have suggested in your testimony.

I wonder if you could give us your views on what litigation would 
be like. How long would this take? Do you have any way of esti­
mating that?

Governor Brennan. I can only say th at this case s tarted a number 
of years ago. I would point out what was on the front page of the 
Washington Post today, the Sioux case. Action was initially brought 
to a court about 60 years ago. 1 feel very strongly tha t even if it 
were resolved in 6 or 8 years, if during the course ot tha t 6 or 8 years 
real estate could not be transferred, economic development could not 
take place—in effect, something comparable to what took place in 
Mashpee, a real communi ty that  had real problems, just  125 miles 
from our borders—I would be very concerned with the economic 
chaos tha t could result. In human terms, if that means fewer jobs 
and greater social problems, it  means depreciating the quali ty of life 
in our State.

Even though I believe, if it went to trial, the State  would have 
the best of it, I think a settlement would be in the best interest of 
our State. Frankly , I think  it would also be in the  best interest of our 
Nation from an equi ty standpoint. I  do not think the  Federa l Govern­
ment is responsible if the Federal Government—and tha t is who 
would be initiating the suit—brought action against its own in­
nocent citizens. So there are a myriad of reasons why I th ink a set tle­
ment is in the best intere st of all parties concerned.

Senator Mitchell. Following up on tha t, it has been widely re­
ported in the press tha t the attorney general of Maine has estimated 
that  the State has a 60-percent chance of winning. Private  experienced 
counsel retained by the State, Mr. St. Clair, stated  that  he th ought 
that  was a fairly accurate estimate. He might even estimate  the  St ate ’s 
chances a bit higher. Some have raised the question tha t if you have 
a 60- or maybe a 65-percent chance of winning a case, why settle i t?

Governor Brennan. I think the reason is clear tha t if you have a 
60-percent chance of winning, to use Attorney General Cohen’s 
estimate, you have a 40-percent chance of losing. That 40-percent 
chance of losing has to raise a legitimate concern in the minds of 
reasonable people. With the magnitude of what is involved here— 
12 million acres or 60 percent of the State and talk in terms of $25 
billion—it is clear tha t if there were a 10- or 15-percent chance of 
losing, one ought to work toward a settlement.
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There are also some desirable social benefits from a settlement in 
the sense tha t I think it might lessen any hostility. I also believe it  is 
so importan t tha t we do whatever  we can in our State to try to pro­
mote economic development. As I  stated in my prepared remarks, it 
has to have some chilling effect for businesses who are considering 
moving to Maine or expanding in Maine, particularly in the claimed 
area, when this cloud hovers over the land.

Senator Mitchell. I placed in the record two documents contain­
ing a series of questions regarding the se ttlement, I wonder if I might 
ask you and the attorney general if the State would not be willing to 
prepare written  responses to those questions, at least those which 
are directed toward the State, and supply them to the committee, 
Senator Cohen, and me. These are questions raised by parties who 
obviously have, from their standpoint, the interest  of the people of 
Maine a t h eart, which ought to be addressed.

I wonder if you, in conjunction with the attorney general, could 
have the Sta te provide responses to those questions where the questions 
are appropriate for response by the State?

Governor Brennan. I can assure you tha t the State stand s ready 
to provide answers to any questions tha t would be propounded to the 
State to assist this committee in its deliberations.

Senator Mitchell. Then if you would trea t those questions as 
propounded by me, I would appreciate your response.

Thank you very much.
Senator ( ohen. Without objection, the record will remain open 

for the purpose of inserting the responses referred to upon receipt.
[Subsequent to the hearing, the following correspondence was re­

ceived. Testimony resumes on p. 156.]
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Rich ard S Cohen
ATTORNEY GE NE RA L

Ste ph en  L Diamond 
J ohn S Gleason 
.John M R Paterson 
Rodent  J . Stolt

DE PU TY  ATTORNEYS GENERA

State of Main e

Depa rtm en t or th e  Att or ney G en er al  

Augu sta . Main e 04333 

August 12, 1980

Senator John Melcher
Select Committee on Indian Affairs
U.S. Senate
Washington, D.C.
Re: S. 2829 , The Maine Indian Claims Settlement Act
Dear Sir:

During the Committee's hearing on this bill on July 1 
and 2, 1980, the Committee requested that Governor Brennan, 
Senator Collins, Representative Post and me to respond in 
writing to certain questions posed by the Bangor Daily News 
and former Governor James B. Longley concerning the bill and 
the State Implementing legislation. This letter constitutes 
a joint response to that request.

It is important to note that many of the questions posed 
by both the Bangor Daily News and former Governor Longley 
contain inaccurate assumptions about this bill and the State 
legislation which should be corrected to assure a clear under­
standing of the issues.

The following are questions from Bangor Daily News 
editorial of March 28, 1980, with our joint response:

1. "What are the implications for Maine if the State 
legislature ratifies the proposal and the U.S. Congress refuses
to go along with the revised and extravagent price tag?"

This question is premised on the initial assumption that 
the appropriation provided for in the S. 2829 is excessive.
Much of the testimony before the Senate Committee addresses 
this point and there is no need to repeat those points in this 
letter.
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However, several items are worthy of restatement. As 
my written testimony noted, the payment to the Maine Tribes 
under S. 2829 is proportionally less than that provided for 
in the Rhode Island Settlement enacted by Congress in 1978 
and is far less than the total cost of the Alaska Settlement. 
Moreover, the size of the trust fund and the land base pro­
vided in S. 2829 first appeared in settlement proposals made 
several years ago by the Administration. For all these 
reasons, I have recommended a settlement at the figures con­
tained in S. 2829. The position of Governor Brennan and the 
Maine Legislative leadership appears in their testimony in 
the record. Of course, it is ultimately and appropriately 
the responsibility of Congress to determine the amount of 
money that should be spent to extinguish these claims.

The possible implications of Congressional failure to enact 
S. 2829 were presented in detail by several persons who 
testified before the Committee. That testimony, which details 
the likely social and economic hardship if the case went to 
trial, does not need repetition here. If the settlement failed 
because of the defeat of S. 2829, the fact that the State has 
enacted the State Implementing Act would have no effect, either 
legally or otherwise, on the State's position in possible future 
litigation. The fact that the State and Indian Tribes had 
attempted to reach a negotiated settlement could not be used 
as evidence in any future litigation. If any further litiga­
tion results from failure to enact S. 2829, the State would 
have made no concessions and would not have impaired its 
litigation position by enacting the State Implementing Act.
In addition, if S. 2829 were defeated, the State Implementing 
Act, by its own terms, would not take effect, and current 
Maine and federal law would remain in place.

2. "Why did the state attorney general agree to let the 
attorney for the timberland owners and the Indians establish
the price tag for the settlement without his participation as
spokesman for the state?"

This issue was discussed in my testimony to the Committee. 
Briefly restated, it was my view, consistent with earlier state­
ments of former Governor Longley, that any land acquired by the 
Tribes under any settlement should come from willing sellers 
at fair market value. Since State participation in those sales 
negotiations could be perceived as pressuring parties to sell, 
the State officials responsible for negotiations thought it 
inappropriate to participate in that aspect of the settlement 
discussions.
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3. "If one of the major landsellers, Dead River Co., is 
prepared to sell much of its timber acreage to the Indians,
isn't that highly suggestive of a government giveaway?"

Apparently the assumption here is that the only reason 
one seller is willing to sell most of its land is that the 
price is greater than its worth and cannot be refused. Thus, 
the questions suggest that at least this seller, and perhaps 
others, would be unfairly enriched. To state the assumption 
seems sufficient to refute it. However, the Committee also 
received testimony that explained why the Dead River Co. had 
decided to sell off most of its timber acreage. Those reasons 
do not reflect any suggestion of taking advantage of a "govern­
ment giveaway."

Perhaps the intent of this question was to raise the issue 
of land values under the settlement. As the Committee heard, 
the experts retained by various parties agreed that the prices 
for the acreage involved were fair and in line with current 
market values for similar acreage in Maine. The Department of 
Interior's experts also independently reviewed the acreage and 
prices and agreed that they reflected fair market value.

4. "There are reportedly 9,500 Indian cases yet to be 
resolved by Congress. When the state Legislature ratifies
this settlement offer, it is unwittingly establishing a
precedent for the entire country?"

When the Maine Legislature considered the State Implementing 
Act, it believed that it was following precedent rather than 
establishing it, in that it was seeking to resolve the claims 
by negotiated settlement rather than by litigation. The concept 
of settlement as a precedent was established by the Rhode Island 
and Alaskan settlements and has consistently been encouraged 
by the federal government.

Apart from that consideration, the question assumes that 
all 9,500 Indian claims are the same and that this settlement 
would be model applicable to all. In fact this is not so. Only 
a handful of all claims identified thus far are similar in 
concept to Maine's and none is so large. Most of the western 
claims have nothing in common with this case other than the fact 
that the claimants are Indian. It is a mistake, therefore, to 
assume that this settlement will be a pattern for resolution of 
all others.
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It is in the nature of negotiated settlements that particular 
provisions meet the requirements of the interested parties. Each 
settlement must have unique characteristics that reflect the 
nature and implications of the underlying claim, the relative 
risks to the parties, traditions of the area involved and the 
desires of the parties. In this sense, the settlement pro­
visions in the Maine Act and S. 2829 are not precedents. Every 
future settlement will have to reflect the unique considerations 
in each case to meet the parties' requirements.

5. "Have all of the intricacies of the jurisdictional 
language been examined by an expert without vested interest?
Does the jurisdictional language bestow a preferential treatment 
upon the tribes which will foster an unrelenting chain of legal
disputes in the years ahead?"

This question incorrectly assumes that the Governor and 
Attorney General, and their staffs, in accepting the settlement 
agreement and the Maine Implementing Act, have not carefully 
reviewed the jurisdictional language in that Act. The question 
further suggests that the Governor, Attorney General and members 
of the Maine Legislature somehow had a "vested interest" or 
personal stake in the matter and were not acting out of concern 
for the general welfare of Maine citizens. This suggestion is 
false.

Not only did we carefully review the language of the bill, 
we brought in outside counsel to do so as well and have en­
couraged any other experts to review and make corrective 
suggestions. At the time of enactment of the Maine Implementing 
Act the intricacies of the State and Indian jurisdictional 
relationship had been carefully scrutinized by several independent 
experts, by the Legislature and by many public speakers. It 
has been knowledgeably and thoroughly assessed and accepted.

The second part of the question contains the assumption 
that the Indians receive "preferential" treatment. Under the 
State Implementing Act, the Penobscot Nation and Passamaquoddy 
Tribe are given certain rights and authority within the 300,000 
acres of "Indian Territory.” To the extent that these rights 
and authority exceed that given any Maine municipality, they 
do so only to a limited extent and in recognition of traditional 
Indian activities. (The Houlton Band of Maliseets are not granted 
this "municipal" status). The most significant aspect of this 
limited expansion of authority is in the area of hunting and 
trapping and, to a limited extent, fishing in Indian Territory. 
Even in this area, the Indian Tribes must treat Indians and non- 
Indians alike, except for subsistence provisions, and Tribal 
authority can be overriden by the State if it begins to affect
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hunting, trapping or fishing outside the Indian Territory. 
Generally the Act does not provide Indians with preferential 
treatment. To the contrary, we believe the Implementing Act 
establishes a measure of equality between Indian and non- 
Indian citizens normally not existing in other States. Indeed, 
the Act recovers back for the State almost all of the juris­
diction over existing reservations that had been lost as a 
result of recent Court decisions.

Obviously no one can guarantee that there will be no 
litigation in the future over the meaning of certain provisions 
in the Maine Implementing Act or S. 2829. However, the 
provisions of S. 2829 and the Implementing Act have been 
carefully drafted and reviewed to eliminate insofar as possible 
any future legal disputes. Particular care was taken to insure 
that S. 2829 is adequate to finally extinguish the land claims, 
and as to those provisions we are satisfied that they have been 
drafted as carefully as possible. Nevertheless, litigation 
over this and other provisions is always possible and we cannot 
prevent the filing of future suits. Any contract, agreement or 
legislation always contains unanticipated ambiguities that 
sometimes can only be resolved through the courts. In our 
judgment, however, should questions arise in the future over 
the legal status of Indians and Indian lands in Maine, those 
questions can be answered in the context of the Maine Implementing 
Act and S. 2829 rather than using general principles of 
Indian law.

6. "If the Indians get their money and land in Maine,
wi n  tne Native h mencan 
that have bankrolled the Indians in their legal quest dispatch
an army of well-financed lawyers to Maine to chase down other
historic injustices heaped upon the Native Americans by our
forefathers?"

Though we cannot say what the plans of the Native American 
Rights Fund or similar organizations may be, the Maine Implement­
ing Act and S. 2829 clearly and absolutely extinguish all Indian 
land claims in Maine. These two Acts will finally and completely 
settle those issues and remove any legal ground for attempting 
to resurrect the historical incidents that gave rise to the 
present claims. As to any other disputes that may arise in 
the future, we assume the Tribes will use available legal 
resources and rights just as any other citizen would.
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7. "What about the so-called "Tribal Commission," which 
constitutes the critical intermediary body in potential
jurisdictional disputes between Indians and non-Indians? Is
its membership makeup realistic or evan workable?"

The Tribal Commission's functions are to regulate fishing 
in Great Ponds and rivers in Indian Territory and to make 
recommendations on the "social, economic and legal relationship" 
between the State and tribes. Its balanced composition, with a 
retired State or Federal Judge as chairman, seems appropriate 
for its tasks. We believe the composition of the Commission is 
reasonable and workable and had we not we would not have agreed 
to its inclusion in the settlement.

8. "In view of the congressional mood to balance the 
budget, how can Maine's Congressional delegation possibly get
behind a settlement proposal whose price tag is two and a half
times what was originally agreed to?"

First, the question incorrectly refers to an earlier, less 
costly settlement as having been "agreed to." While the State 
did agree in 1978 to a $37 million settlement proposal, the 
Tribes did not. We know of no settlement proposal that was 
agreed to by all parties and that involved less money than that 
called for in S. 2829.

In addition, and as my prepared testimony reflects, the 
total value to the Tribes of S. 2829 is roughly similar to 
several earlier settlement proposals sponsored by the Federal 
government and is less than the value of the proposal of the 
White House in February, 1978. To the extent that there has 
been any increase in the estimate of settlement costs, it is 
largely because of the changing value of land and the fact that 
land values were understated in earlier proposals. In any 
event, we would not presume to speak for Maine's Congressional 
Delegation, the members of the Delegation can adequately respond 
for themselves. As indicated in our answer to question 1, 
Congress will have to decide on the appropriateness of the 
legislation and proposed appropriation, after considering all 
the factors addressed in testimony given the Committee.

9. "Are Maine citizens prepared to submit, to embrace
the expedient lifting of the lawsuit cloud and render to history
an irrevocable record of a citizenry intimidated by specters
bereft of principle and~ conviction?"

This is a polemical statement in the form of a question 
and does nothing to advance reasoned debate of these issues.



The question would have been more fairly phrased if it 
asked: "Does the Settlement reasonably reflect a fair
assessment of risks involved in litigation and is the 
negotiated jurisdictional arrangement a fairly balanced 
distribution of governmental authority over tribal lands?” 
We think that the answer to the question thus phrased is 
"yes."

The Governor, Attorney General and members of the Joint 
Select Committee of Maine Legislature have examined the basis 
for the claim, the risks of litigation and implications of 
this settlement in detail. All agreed that the settlement now 
pending was a principled and prudent way to bring this complex 
leaal and social problem to a fair and final conclusion. This 
is a resolution consistent with our belief that all Maine people 
ought to be treated equally and fairly and that we should not 
expose the people of Maine to unnecessary legal and economic 
risks resulting from a lawsuit if it can be avoided. We 
believe that the majority of Maine citizens share the view 
that the settlement represents a reasonable and rational 
alternative to lengthy, costly and divisive litigation.

The following questions were posed by former Governor 
Longley in his statement of March 23, 1980.

1. "Why would $81 million dollars plus special tax breaks 
be negotiated by pulp and paper companies and private landowners, 
with iridian Legal Counsel, without any state involvement?"

The answer to this question is essentially the same as that 
in response to Question #2 of the Bangor Daily News. In 
addition, I would note again that former Governor Longley, 
when in office, repeatedly stated his belief that the State 
should not participate in those land negotiations.

2. "Why has the price of land been substantially increased 
from the time I was Governor, when private landowners quoted
pr ices ranging from $100 to $112 per acre, vis a vis the present 
price quoted under this settlement agreement of $181 per acre.
This is a difference of over $20 million dollars. Who is to 
receive this money?"

The price of $100-$112 per acre to which Governor Longley 
refers was a value per acre proposed by the White House in 1978. 
Inquiries by the State and statements of landowners at the time 
revealed that figure to be unrealistically low even then. It 
is therefore inappropriate to use it as the basis for criticizing
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the values now proposed. In addition, the price of land, 
like other things, has risen in the two and one-half years 
since the value cited by Governor Longley was used by the 
Administration. Moreover, the value of $181 per acre is an 
average and includes parcels, some of which are valued at 
far less and some at more. The identity of the selling, 
private landowners has already been made public.

3. "To the extent both federal and state taxes are 
involved, why shouldn't citizens and the news media of Maine
have an actual list of:

(a) Land to be purchased and where and from whom?
(b) The price to be paid per acre to individual

landowners?"
That information in response to part (a) was presented to 

the public and the Joint Select Committee of the Maine Legisla­
ture at the public hearing on the Maine Implementing Act. It 
is part of the public record. Values of particular parcels 
have, we understand, been provided to the Department of Interior 
in order that it might evaluate the proposed prices. Additional 
information relative to part (b) has been solicited by this 
Committee from the landowners involved.

We support full public disclosure of all the details of 
the transactions between the tribes, the U.S. Department of 
the Interior and the private landowners as a part of the ongoing 
public discussion of this issue.

4. "Why wouldn't it be appropriate for the Legislature 
to ask the Indian Tribes to submit this claim to the United
States Court of Claims without any economic sanctions during
the trial, if the Indians refuse whatever Congress recommends?"

This proposal is one that was repeatedly suggested by former 
Governor Longley, but which the Tribe and the Federal government 
consistently rejected. Asking the Indians to voluntarily 
abandon their claim to land, as the question suggests, was 
futile. Continued pursuit of this proposal would have been 
fruitless.



The basic premise of any settlement is that both parties 
voluntarily agree to it. The Maine Legislature has no power 
to erase the Indians' Claims without their consent, and in 
recent years Congress has indicated that it will not act to 
resolve Indian claims without Tribal consent. The Indians have 
continually asserted that they will not settle the claim without 
some land as well as money. Moreover, in 1976 legislation was 
introduced in Congress at Governor Longlev's request which would 
have largely accomplished the suggestion contained in this 
question. The proposal was rejected by Congressional leadership 
as inconsistent with longstanding Congressional Indian policy.

5. ". . .is it fair to say there is not going to be 
additional tax imposed on the taxpayers of Maine (as they also
pay federal taxes)?"

Presumably the federal appropriation will be paid out of 
present federal revenues. Thus, it seems fair to say that 
there will be no additional taxes imposed.

6. "I feel that unless each Maine lawmaker thinks $81 
million dollars is fair, they should search their conscience
as to whether it is fair to pass the buck to the Maine Delegation
and the United States Congress."

The Maine Legislature did not "pass the buck" to anyone.
It studied the provisions of the Maine Implementing Act and the 
proposed federal bill, S. 2829. The Maine Legislature carried 
out its responsibilities of reviewing and designating the 
300,000 acres of Indian Territory and resolving the jurisdictional 
relationship between the State and the Indian Tribes. The 
Legislature did not have the responsibility or authority to 
appropriate the federal money. Thus, it could not make a 
decision on the appropriateness or fairness of that figure.

7. "should the federal government or the Indian Tribes 
reimburse the State of Maine from any settlement they might 
receive for the millions of dollars the taxpayers of Maine have 
paid our Indian citizens due to the fact the federal government 
in the past refused to recognize our Maine Indians as eligible 
for federal assistance while still pouring millions of dollars 
into the Western Indian reservations (?)”

This suggestion, like many other options, was in fact 
considered by the State but rejected by us. In our judgment 
it would have been futile to ask Congress to reimburse the State
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for its past expenditures as well as asking Congress to pay 
the Tribes for extinguishment of the claim. The State has, 
however, taken the position that the millions of dollars that 
it has spent on Maine Indians is its contribution to the 
settlement agreement. It is for this reason that we expect 
the Federal Government to meet the expense of purchasing land 
and creating a trust fund. To ask the Indians or federal 
government to reimburse the State would only increase the 
federal cost of the settlement, thus making it more difficult 
to have the settlement implemented by Congress. Thus, the 
State has simply proposed that Congress consider the State's 
past payments as its share of the settlement.

8. "Does the Maine Implementing Act establish 'separate 
and preferential laws for Indian Citizens,' or has it thus "
rend er ed  favored treatment to one class of citizen, or in
effect, endorsed the concept of a second class of citizen
at the expense of the rest of the citizens of Maine?"

The implication in the term "preferential treatment." for 
Indians has already been discussed in the response to the Bangor 
Daily News question # 5.

There are certain provisions in the Maine Implementing Act 
that permit in Indian Territory different laws than apply else­
where in the State. These provisions embody a recognition of 
traditional Indian ways. They are minor changes and are far 
less intrusive on general state jurisdiction than the generally 
applicable laws that govern federal "Indian Country" generally.

As was stated in testimony, the Maine Tribes now have 
certain rights on their reservations that other citizens do not. 
The State is now powerless to change that fact. Should the 
Tribes be successful in recovering land in a lawsuit they would 
enjoy these same additional rights on these other lands also. 
Under current general law, their rights are far more extensive 
than those accorded under either the Maine Implementing Act or 
S. 2829. As we stated above, we think the Maine Implementing 
Act restores equality of treatment of Indians and non-Indians 
which was lost under recent Court, decisions. Rather than creat­
ing and continuing "preferential treatment" the Implementing 
Act and S. 2829 insure equality of treatment. To the extent 
there are some minor distinctions in the application of State 
law in Indian Territory and elsewhere in Maine, those differences 
are in our judgment minor and represent a fair compromise and 
balancing of Tribal, State and Federal interests.



We wish to thank the State Committee for the opportunity 
to respond for the record on the series of questions raised 
by the Bangor Daily News and former Governor Long ley. We 
believe that the record of your hearings on S. 2829 and the 
Maine Implementing Act clearly show that these questions have 
been adequately answered.

We hope that the Committee will shortly act favorably 
on this bill.

Attorney General

RSC:mfe
cc: Honorable William S. Cohen

Honorable George J. Mitchell
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Senator Cohex. I have one final point, Governor. This case presents 
some unique aspects, both in the terms of the settlement, and also in 
the creation of the s tatus of tribes being considered as municipalities. 
If Congress should reject that notion, for whatever reasons advanced 
by the Secretary of the Interior, the Department of the Interior, or by 
Members of Congress, and say that this is an assumption of full 
Federal responsibility in terms of the payment in this case, and we 
are going to treat the Eastern tribes identically with the tribes in the 
West and apply Federal laws as they are applied to all tribes and 
cutting out no exception for Maine, what would be your reaction to 
that?  Would you still propose a settlement of the case?

Governor Brennan. I would still urge a settlement as long as it is 
a settlement that does not unfairly damage innocent people in our 
State, but if there are substantial variations from what is proposed 
here, certa inly the matter has to go back to the drawing board. After 
all, it has come this far by consensual agreement by representatives of 
the private parties, and representatives of the tribes. So, that  which 
cannot pass here for some reason or another, I think, would have to 
go back for more discussion. I am not urging tha t at this time, but I 
am saying I  think that is the only reasonable resolution.

Senator Cohen. What we are tlying  to do is anticipate what might 
happen, for example, with the competing jurisdictions of other com­
mittees. They may say: Wait a minute. Here is the State of Maine 
coming in. It may alter the ( 'ETA program or the revenue-sharing 
program by terms of the settlement, and we simply will not tolerate 
that.

If th at is the case and they bring it back to us saying, “Gentlemen, 
we cannot accept i t” is it your testimony that the State is willing to 
continue to negotiate se ttlement without this unique s tatus if it runs 
into congressional opposition?

Governor Brennan. Yes, tha t is my testimony, because I think you 
have important responsibilities to consider the ramifications for other 
programs.

Senator Cohen. Thank you very much, Governor Brennan.
Senator Mitchell. Thank you.
Governor Brennan. Thank you very much.
Senator Cohen. Our next witness is the Honorable Richard S. 

Cohen, the attorney general for the State of Maine. Since becoming 
attorney general, Mr. Cohen has been involved in several facets of the 
negotiating process and can provide information on several important 
points.

STATEMENT OF RICHARD S. COHEN. ATTORNEY GENERAL OF THE
STATE OF MAINE. ACCOMPANIED BY JOHN PATTERSON. DEP­
UTY ATTORNEY GENERAL

Mr. Cohen. Thank you, Senator Cohen.
I am pleased to be here today to share with you my views on S. 

2829 and to urge your enactment of this bill.
By now I expect you have had an opportunity to familiarize your­

selves with the proposed settlement bill and the jurisdictional agree­
ment previously adopted by the Legislature of the State of Maine 
and the members of the Passamaquoddy Tribe and Penobscot Nation.
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While I would be happy to answer any questions about the bill before 
you or about  the jurisdictional agreement between the State and 
tribes, I think it would be most useful to direct my init ial remarks to 
explaining the history of this dispute,  the method by which we nego­
tiated  the settlement, and the reasons why I think it is imperative 
tha t Congress approve it.

The lawsuit which we are attem pting to settle has been charac­
terized by the U.S. Justice Department as “potentially the most 
complex litigation ever brought in the Federal courts with social 
and economic impacts without precedent and incredible litigation 
costs to all parties.” The case is based on a claim by the Passama­
quoddy Tribe, the Penobscot Nation, and the Houlton band of Mali- 

» seet Indians tha t the land in Maine, originally possessed by them,
was taken in violation of the Indian Trade and Intercourse Act. The 
Trade and Intercourse Act, which was originally enacted in 1790 
and which has been a p art of Federal law ever since, provides in es­
sence tha t no one may acquire land from an Indian  tribe without ex­
press congressional approval or ratification. The Passamaquoddies 
and Penobscots claim that Massachusetts, of which Maine was a 
distr ict until 1820, acquired their lands through a series of allegedly 
illegal agreements in 1794, 1796, and 1818. The Penobscots also claim 
tha t Maine illegally purchased some land from them in 1833. Both 
tribes claim that  these transac tions were invalid only because they 
lacked this congressional approval. In no other respect are the trans­
actions alleged to be illegal. The Maliseet Indians do not, so far as 
we know, look to any part icular documents, but claim generally tha t 
their lands were taken from them through settlem ent by non-Indians. 
The size of the total area in question has never been precisely defined, 
but could involve most of the  eastern half of Maine, including the  St. 
John  River Basin, but not including the immediate coastal areas ol 
the State. In total size, the claim could encompass between 5 and 15 
million acres or from 25 to 60 percent of the State . In addition, the 
claim has been estimated to potentially involve trespass damages of 
up to $25 billion.

Chronologically, the land claims began in 1972 when the Passama­
quoddies and Penobscots first requested the U.S. Departmen t of 
Inter ior to sue the State  of Maine on their behalf for recovery of the 
disputed lands. The Maliseets did not make a similar request to the 
Department in 1972, bu t have only recently raised their claim with

• the State. In response to the request of the Passamaquoddy Tribe 
and Penobscot Nation , the Department of Inter ior refused to bring 
the suit, arguing, rather, tha t since the United States had never 
recognized these Indians as tribes, the Indian  Trade  anil Intercourse

* Act did not apply to them, and that , therefore, the United States had 
no trus t responsibility with respect to those Indians. Thereafter the 
Passamaquoddy Tribe sued the Department of Interior in the U.S. 
district  court, seeking a judicial declaration of such trus t responsi­
bility. The State of Maine intervened in the suit as a defendant along 
with the United States . Tha t suit was known as The Joint Tribal 
Council of the Passamaquoddy Tribe v. Rogers C. B. Morton, et al.

At the same time that  Passamaquoddy v. Morton was initia ted, the 
tribes obtained a court order compelling the United States to sue 
Maine in order to toll the then-applicable sta tute of limitations. The

69-801 0 - 8 1  (V o l.  1) -  11
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United States responded to the court order by suing the State in 
mid-1972, asking for $300 million in damages, half for the Passama­
quoddy Tribe and half for the Penobscot Nation. At tha t time the 
suits did not seek recovery of any land, nor did the suits name any 
individual or corporate defendants.  Only the  State  was sued in 1972.
Those cases were ordered held in abeyance pending the  outcome of the 
principal suit by the tribes against the Secretary of Interior.
Passamaquoddy v. Morton proceeded to judgment in the district 

court with tha t court concluding in early 1975 tha t the United States 
did in fact have a trust responsibility to the tribes by virtue of the 
Trade  and Intercourse Act. That decision was affirmed by the circuit 
court of appeals, which added qualifying language specifically leaving 
open the question of whether Maine or Massachusetts had in fact 
ever violated the Trade and Intercourse Act or whether tha t act even 
applied to the transactions in question. Because of this impor tant 
limiting language in the court of appeals’ decision, the State of Maine 
elected not to appeal to the U.S. Supreme Court. For reasons unknown 
to us, the U.S. Department of Justice did not appeal the decision 
either.

After the decision of the court of appeals in December 1975, the 
U.S. Departmen t of Justice and the  Department of Interior  undertook 
to evaluate  the validity  of the land claims. In late 1976, the U.S. 
Departmen t of Interior announced its intention  of recommending to 
the Justice  Department that  it pursue the lawsuit against Maine 
and against all persons occupying land claimed by the Passamaquoddy 
Tribe or Penobscot Nation . That announcement precipitated the 
postponement of State and local bond issues, created turmoil in the 
real estate  and title bars, and aroused widespread public concern. I 
think it is fair to say tha t in late 1976 and early 1977, the sudden 
discovery of the land claim created one of the most serious legal, 
economic, and social crises in the h istory of the Sta te of Maine. A Sta te 
bond issue was canceled, title  insurance was unavai lable, and Federal 
bank regulatory agencies were questioning the solvency of numerous 
banks which held mortgages on land in the eastern half of Maine.

Because of the obvious turmoil created by the claim, the U.S. 
Government initiated a series of efforts to settle the suit. The first 
such effort involved Judge William Gunter, a retired Georgia State 
supreme court justice who in March 1977 was appointed by President 
Car ter as his special representative to inquire into the suits and to 
recommend a resolution to the President. Judge Gunter examined the *
mat ter, met with the parties, and in the fall of 1977, proposed a se ttle­
ment which called for a payment  by the United State s of $25 million 
to the two tribes, plus a proposal tha t the State  provide 100,000 acres 
of publ ic land and ongoing special State services to the tribes. This 
proposal was rejected by the State and the tribes and did no t become 
a basis for settlement.

In the late fall of 1977, the White House appointed a special work 
group to reexamine the claim. After extended negotiations with the 
tribes, the work group came to Maine in Februa ry 1978 and publicly 
reported on a new proposal for settlement. This proposal contemplated 
a Federal payment of $25 million, a State  payment of $25.5 million to 
be made over 15 years, and 300,000 acres of lands from private parties, 
for which landowners would be reimbursed $5 per acre by the Federal
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Government. The total va lue of this proposal to the tr ibes was roughly 
$90 million. Principally because neither the State nor landowners 
played any role in negotiation of this second proposal, it was rejected 
by the State and did not become the basis for settlement.

Finally, in October 1978, the White House announced a third sett le­
ment plan through then U.S. Senator William H athaw ay and Presi­
dential  Counsel Robert Lipshutz. This settlement consisted of a $27  
million permanent trust fund, a $10 million land acquisition fund to 
buy 100,000  acres of land and $25 million in grants and loans, all to be 
provided by the Federal Government . The total value ot this proposal 
was roughly $62 million. No payment from the State was proposed by 
the White House. This  proposal was agreed to by Governor Longley, 
Attorney General Brennan, Senator Muskie, Senator  Hathaway, 
Representa tive Cohen, and Representative  Emery. The tribes, 
however, never accepted the plan and ultimately rejected it on the 
ground tha t they had been led to believe they were enti tled to more 
land under the terms of the February 1978 proposal tha t the tribes 
had negotiated with the adminis tration.

When I became attorney general in 1979, one of my first tasks was to 
familiarize myself with the case and to independently evaluate it. To 
tha t end I conferred with my own staff, who had been working on the 
mat ter, and also engaged James St. Clair, a highly regarded trial 
attorney with experience in Indian litigation, to review the case and 
to advise me as to their conclusions.

After hearing the views of Mr. St. Clair and my staff, I concluded 
that if the matter went to trial there was a reasonable chance th at the 
Sta te would ultimate ly prevail. Nevertheless, my advisers and I 
recognized that  we were dealing in probabilities and that  there was a 
serious chance th at the Sta te and some of its citizens might  have some 
subs tant ial liability.

Many  of the defenses of the State, while well grounded in law and 
history, involved legal issues never definitively ruled upon by the 
Supreme Court and to that  extent the case involved a degree of un­
predic tability and risk. While I cannot s tate  with precision the degree 
of risk, given the complexity of the suit and the size of potentia l lia­
bility, I concluded tha t there was and is a real and serious risk tha t 
could not be ignored.

In addition, I concluded tha t the mere filing of a suit naming in­
dividuals and businesses as defendants would probably cause very 
serious economic and social disruption  in Maine. The most immediate 
effect would be to cast a cloud over land titles, perhaps making 
property unmarketable and possibly destroying the ability of munici­
palities to issue bonds.

As you will hear from la ter witnesses, the possibility tha t a suit may 
be filed already prevents the city of Millinocket, Maine from obtaining 
an adequate opinion from its  bond counsel to enable it to sell municipal 
bonds for capital improvements and annual tax anticipat ion borrowing. 
In my opinion, the experience of Millinocket would be repeated in 
countless communities throughout  the eastern half of Maine if the 
tribes and the U.S. Depa rtment of Jus tice were actua lly to file a suit 
naming as defendants all of the businesses and individuals in the 
claim area.

In case you have any doubts  about the potentially catastrophic 
consequences of litigation  should this settlement fail, I think you
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need only look to the experience of the town of Mashpee, Mass. I 
understand that  the committee is familiar with tha t claim from prior 
hearings. In that town a land claim suit was filed in 1976 by the so- 
called Mashpee Tribe claiming title  to all private property . From the 
date the suit was filed until very recently, titles and mortgages have 
been frozen. Title insurance companies would not insure property 
titles. Municipal bonds could not be sold without a State guarantee. 
Even though the town eventually won the trial and even though the 
U.S. Supreme Court refused to consider an appeal by the Indians, 
some uncerta inty about titles persist because of the  threat of another 
suit by the same Indian group.

I was also aware of the fact tha t a trial on the merits with subse­
quent appeals could take as long as 5 to 6 years. Tha t is a very con­
servative figure. That is the figure that  was arrived at after consulting 
with Mr. St. Clair, bu t it is definitely a very, very conservative time 
figure as far as a trial on the merits is concerned.

In addition to the enormous litigation costs to the State, it was 
apparent to me that the interim economic damage to the State during 
the period of time that it takes to try the case, even if the State were 
to ultimately prevail on the merits, might make such a success a 
pyrrhic victory.

With the foregoing in mind, I decided in early 1979 to open dis­
cussions with the tribes with the goal of exploring the possibility of 
working out a mutually agreeable settlement of the case. As those 
talks progressed, I developed certain fundamental principles that  
formed the basis of the Sta te’s negotiating position.

Firs t: I determined tha t any agreement with respect to the land 
claim had to include an agreement with respect to tribal, Federal, 
and State jurisdiction over currently held or future acquired tribal 
lands. I felt that  it was absolutely essential to avoid in Maine the 
types of devisive controversy tha t has so marked tribal/State relations 
in the Western States and has resulted in so much litigation and 
ill-will.

Second: I determined that any land to be acquired under  the settle­
ment should come only from willing sellers at fair market value. I 
concluded at the outset tha t no current landowner, having acquired 
the land for value and in good faith long after any possible wrong to 
the tribes, should be forcibly dispossessed of or compelled to accept 
less than  fair value for his land as part of this settlement.

Third:  I determined tha t in fairness to people of the State of Maine, 
the costs for paying for the settlement should be borne by the Nation as 
a whole and, that in view of M aine’s historical financial assistance to 
these tribes, no additional payment from Maine would be fair or ap­
propriate. Accordingly, during the negotiations I indicated to the 
tribes tha t if we could reach agreement on the first two issues, I would 
join with them in supporting a request to Congress for a reasonable 
appropria tion to compensate them for relinquishment of their claim. 
In particu lar, I agreed that I would support their request for a $27 
million trust fund and funds to purchase 300,000 acres of land for a 
permanent land base.

The settlement proposal you now have before you represents more 
than 1 year of difficult, hard-fought negotiations. The jurisdictional 
agreement involves many compromises by both sides. Some of the
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Indian people are not happy with it. Some of the non-Indian people 
are not happy with it. Nevertheless, i t has been approved by the tribes 
and the Maine Legislature.

While it  may be an unusual relationship, the most important point 
is tha t i t is right for Maine. It was vigorously and fairly negotiated by 
both sides, and it includes compromises and concessions by all parties 
involved. We do not propose this as a model to be used elsewhere, but 
we think the  manner by which we achieved this negotiated agreement 
is consistent with the rights of tribes and States  to joint ly determine 
their individual working relationship, and we believe it deserves Fed­
eral endorsement by this committee and by the Senate and the House.

The bill before you also resulted from the negotiation process I 
have just  described. Apart from the details, the fundamental premise 
of the bill is tha t the cost of settling the Maine land claim is a national 
responsibility and should be funded by the Federal Government. I 
think tha t premise is fa ir in view of the historical circumstances in 
Maine. Maine is, we believe, unique among States  in the extent to 
which it has assumed, until the last 2 or 3 years, almost total financial 
responsibility for the welfare of the Maine Indians.

Since the  late 18th century the U.S. Government has consistently 
taken  the position that  Indians in Maine were the responsibility of 
the State. Consistent with the abdication of responsibility by the 
Federal Government, the State of Maine has appropriated moneys 
for a variety  ot Indian programs. Since Maine became a State, it 
has appropriated nearly $20 million for the two principal Indian tribes, 
$15 million of that amount coming in the last 15 years . These moneys 
were in addition to othe r services which Maine’s Indian  peoples 
received as a matte r of State citizenship.

Research undertaken by my staff and on behalf of earlier Governors 
and Legislatures of Maine support these figures, and I can provide 
these in detail to you, if you wish.

During tha t same period of time the U.S. G overnment did virtually 
nothing for the Maine tribes until the Federal courts held in 1975 
that  the United States  had a t rust relationship with them. However, 
since the decision in 1975, the United States  has been slow to live 
up to that  responsibil ity and only this year are certa in normal Federal 
Indian services being provided to the Maine tribes.

Maine taxpayers have contributed their share to the Federal 
support of tribes elsewhere in the country . Maine taxpayers have 
contributed their lair share to the Federal support ol the tribes and 
to the payment of the Indian claims in other  States.  It  is now time 
for the U.S. Government to live up to its responsibility by funding 
this settlement for the State  of Maine.

To the extent tha t Congress believes as a ma tter  of general principle 
tha t States ought to partic ipate  in funding settlements, we suggest 
tha t in the case of the State of Maine that principle has certain ly 
been satisfied by our historical support of these tribes. I think the 
admin istration’s settlem ent proposal of October 1978 demonstrates  
the administration’s agreement with us on this point. As tha t sett le­
ment proposal stated, the adminis tration was willing to consider 
Maine’s past support of Indians as full satis faction for any obligation 
on the State’s part to participa te financially in the settlement.

In addition, however, even after the settlem ent, the State of 
Maine will cont inue to contribute and have some financial obligation
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to the tribes. The tribes and their members will be eligible tor and 
entitled  to receive the same benefits and programs as other State 
citizens. In addition, the tribes  will, in their new territories, have the 
same status as municipal governments and will be eligible for the 
same Sta te subsidies th at go to any municipality. The State of Maine 
is not simply washing its hands of Indians , either legally, financially, 
or morally.

I think  it is also important to understand tha t this is not a bill 
designed to bail out the State of Maine from a situa tion created by 
the State  of Maine. To the contrary, it is a bill designed to cure a 
problem created by the malfeasance and nonfeasance of the Federal 
Government. Since at least 1792 the Federal Government has con­
sistent ly and unalterably taken the position tha t the Indians in Maine 
were a State, and not a Federal responsibility. For nearly  200 years the 
U.S. Government has lead the people of Maine to believe, by its 
words and deeds, tha t the Sta te’s entire course of dealing with the 
Maine tribes, including the land transactions now alleged to be il­
legal, have been entire ly appropriate. I have many specific examples 
outlining these particular points in my remarks. I will not go into 
them right now, but will skip over them.

With respect to the cost of his settlement, I do not believe it is 
out of line with other major land claims se ttled by Congress or other 
proposals offered by this adminis tration to settle this claim. The 
administ ration proposal of February  1978 had a value to the tribes of 
roughly $90 million. The proposal of October 1978 had a value of 
about $60 million. Comparing this bill to the recent Rhode Island 
settlement, the per acre cost is far less. The Rhode Island settlement 
provided for a Federal payment of about $3.5 million to settle a claim 
of roughly 3,000 acres, or abou t $1,160 per acre. In contrast, if we 
assume the Maine claim to be conservatively encompassing 5 million 
acres, the settlement in this case would work out to be about $16 
per acre. If we assume the Maine claim to be as large as 12.5 million 
acres the  cost per acre is only $7.50

With respect to the size of the trus t fund and the proposed acreage, 
I believe both those figures have been at least taci tly and now, I 
think this morning, expressly endorsed by the adminis tration. The 
settlement proposal in February  1978, offered by the White House 
work group, which included the Solicitor of the Department of the 
Inter ior and a representa tive of the Office of Management and Budget, 
explicitly endorsed, of course, a trus t fund to the tune of, I believe, 
$27 million. That  same report impliedly endorsed a t ribal demand for 
a 300,000-acre land base. The figures in this bill, therefore , were not 
created out of whole cloth but could be fairly viewed as an expectation 
of the tribes tha t was created by the administra tion.

With respect to the value of the land, which averages $180 per 
acre, the State did not parti cipa te in negotiating  tha t figure. Since 
we believed tha t the sale of land should be from willing sellers at 
fair market value, I did not deem it appropriate for us to participa te 
in those negotiations. I unders tand, however, tha t the Depar tment  of 
the Inter ior has reviewed the appraisals and is of the view tha t the 
average price of $180 is a fai r price.

Whether or not, of course, Congress thinks tha t $81.5 million is an 
appropriate settlement for this claim is for Congress to decide. I
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understand there are many competing demands on the budget and 
tha t you have an obligation to balance numerous competing interests. 
However, I have pledged to the tribes that I would support their 
request for a $27 million tru st fund and a 300,000-acre land bas e; 
and, consistent with t ha t pledge, I would ask you to give careful con­
sideration to these figures.

Finally, I should offer one final comment about the claim of the 
so-called Maliseet Band of Indians, since, if they have not already 
done so, they may request certain amendments to the bill to provide 
them with an exemption from State taxes, with certain  limited sov­
ereign immunity and with restr aint on alienation of any land acquired 
by them. Recently this Indian group has asserted a claim to areas in 
north ern Maine similar to that of the  Passamaquoddies and Penob- 
scots. The basis of their claim is, in my judgment, not meritorious. 
The Maliseets do not now exist as a tribe of Indians , nor have they 
existed as a tribe for many years. Accordingly, they cannot even 
meet the threshold test  of the Trade and Intercourse Act.

Senator Cohen. Why are they included in this particular proposal?
Mr. Cohen. Out of the moneys tha t have been decided upon be­

tween the Passamaquoddies and the Penobscots, they have entered 
into an arrangement as to a portion of their moneys. That is some­
thing tha t we were not involved in that we do not object to. They 
could, I suppose, cause extended controversy in having this matter  
go on further in arguing over a varie ty of their claims. But that is 
why they are included; because of a specific agreement negotiated 
between the two other tribes  and themselves to which the State was 
not a pa rty.

The vast major ity of Maliseets reside not  in Maine but in Canada . 
For tha t reason the State has been unwilling to make any jurisdic­
tional concessions to the Maliseets. The Inter ior Departmen t does 
not even recognize them as a tribe or band, and we would find total ly 
unacceptable any amendments which would grant special status to 
this group in any respect. While we have indicated to them our 
willingness to discuss this matt er in the future, we do not think it 
appropriate that Congress grant them special rights and exemptions 
from S tate laws without specific S tate consent.

I have endeavored to set out for you the reasons why I strongly  
believe this settlement is both necessary and just.  Before I conclude, 
however, I would ask tha t you consider this problem from another 
perspective which is neither  strict ly legal nor economic in natu re. 
That perspective concerns the human relationship between Indians 
and non-Indians in the State of Maine.

If this case proceeds to litigation, there will be no winners. Even 
if the State were to successfully defend against the entire claim, a 
result about which there is reason, certainly, to have some doubts, 
the litigation alone would have catastrophic consequences. One seem­
ingly inevitable resul t would be a legacy of bitterness between Indians 
and non-Indians  which might take generations to overcome.

By contrast, the settlement before you is the result of a good-faith 
effort by both the S tate  and the tribes to effect a reasonable resolution 
of their  differences. I will not pretend tha t it was 13 months of ami­
cable negotiations. There were indeed times when voices were raised, 
when threa ts were made, and when the prevailing mood was certainly
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one of frustrat ion. Nevertheless, even during the periods of greatest 
difficulty, both sides always returned to the table. The wisdom of 
resolving this matte r short of war, albeit one fought in the courtroom, 
ultimate ly prevailed.

I cannot promise you tha t the adoption of this settlement will 
usher in a period of uninterrupted harmony between Indians and 
non-Indians in Maine. But I can tell you, however, tha t because we 
sat down at a conference table as equals and jointly determined our 
future  relationship, in my view there exists between the State and the 
tribes a fa r greater mutua l respect and untierstanding than has ever 
existed in the past in the State of Maine. I can also tell you that  if 
this matte r is litigated over a period of years, the atmosphere in Maine 
certainly will be quite different.

I cannot put a price tag on human relationships, nor am I suggest­
ing that  this fac tor alone justifies enactment of the legislation before 
you. I am asking only that  you give appropriate consideration to the 
historical significance not only of the settlement itself, but also of 
the manner in which it was reached.

Thank  you very much, Mr. Chairman.
Senator Cohen. Thank you, Mr. Attorney General. Let me ask 

you a couple of questions.
M hat is the level of spending currently in the fiscal 1980 budget for 

the State of Maine for the tribes?
Mr. Cohen. It is $1.7 million, Senator—there is no budget right 

now. It would depend, I think, on what happened in Congress and 
what the level of Federal spending is through Inter ior as to the cur­
rent recognition of the tribes.

Senator Cohen. You indicated you contemplated no reduction in 
the level of services. I was not  clear on tha t point.

Mr. Cohen. No, I did not say there would be no reduction. I said 
there still would be obligation on the part of the State to provide things 
such as ADC and a variety of other programs.

Senator Cohen. Mr. Attorney General, let me ask you some ques­
tions about the Maine Implementing Act. It  creates two kinds of 
Indian lands: Indian territory and Indian reservations. From my read­
ing of this particular act, I have concluded that  this distinction is for 
the purpose of distinguishing those areas where the tribes may assert 
criminal jurisdiction i'or class E  crimes—juvenile offenses and so on— 
from those areas where it cannot. Is that  the basis for the distinction?

Mr. Cohen. That  is c ertainly  one of the distinctions. The things »
tha t you mention, such as criminal jurisdiction, the tribal courts apply 
on the  current reservations as contrasted to the newly acquired lands 
and how large they might be.

Senator Cohen. The tribes are empowered under the settlement to 
establish tribal forums where they can t ry those cases which fall under 
their jurisdiction. Some people have objected to this particular arrange­
ment as being unworkable in tha t a decision whether a crime is a class 
E crime and within the tribe s’ jurisdiction or a class D crime, which 
is outside of the tribes ’ jurisdiction, would rest with the discretion of 
the prosecutor. Do you see any difficulties in drawing a distinction?

Mr. Cohen. I do not see, Mr. Chairman, any difficulty in that. The 
fact of the matter is-----

Senator Cohen. Let me give you an example. If, for example, the 
State  wants to assert jurisdiction by saying they are going to try this
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on a class D basis—if yon were to reduce i t down to a class E crime, 
would that  then turn  the  jurisdiction over to the tribe? Would there be 
some competition between the tribes seeking to assert jurisdiction in 
tha t case where you have discretion as to whether you call it class D 
or class E?

Mr. Cohen. There is a possibility in certain  situations, depending 
on the factual s ituation of concurrent jurisdiction. In other situations 
I could see where you might have a jeopardy situat ion to preclude one 
jurisdiction from taking action.

We discussed this at great length during the negotiations and con­
sulted prosecutors and what have you. I really do not see a problem as 
far as competition or anything such as that . I do not see tha t as a prac­
tical problem.

The point I wanted to make, Mr. Chairman—of course currently, 
today, the State of Maine has no jurisdiction whatsoever to prosecute 
criminal offenses on any of the currently  held Indian lands.

Senator C ohen. Is there any question tha t a class E crime commit­
ted by two Maine Indians on, le t’s say. Route  1 in the Ind ian Town­
ship—would that fall within the State ’s jurisdiction or the t ribes’?

Mr. Cohen. Yes, Route 1 is entirely within the State’s jurisdiction .
Senator Cohen. In section 6208(3) of the Maine Implementing Act 

it is provided tha t the Maine tribes, when acting in their “business 
capaci ty,” will be subject to the laws of the State  of Maine governing 
corporations and also be subject to taxat ion as such. Do you an ticipa te 
any difficulty in distinguishing between when the tribes are actually 
engaged in a business activity and when they are acting in a triba l 
capacity?

Mr. C ohen. I do not believe so. The same criteria would be used as 
when a government entity is working in a proprietary capacity. We 
discussed utilizing the same criteria.

Senator Cohen. You would use the same criter ia that  we now use as 
far as the Government acting in its own proprietary  capacity?

Mr. Cohen. Th at is correct.
Senator Cohen. In the Federal legislation at section 6(d), the 

Congress gives its consent, in advance, for any amendment to the 
Maine Implementing Act which is made with the consent of the tribes. 
What kinds of amendments do you anticipate Congress is giving its 
consent to?

Mr. Cohen. As far as the Maine Implementing Act is concerned?
Senator Cohen. Yes.
Mr. Cohen. We had nothing specific in mind at this time-----
Senator Cohen. Congress is going to want to know what kind of 

amend ment-----
Mr. Cohen. We talked about depending on how criminal ju risdic­

tion works out or does not work out, and whether there could be a 
possible altera tion as far as tha t goes, things of t hat  type. We were 
just trying to create a mechanism that was workable and tha t could be 
effectuated.

Senator Cohen. But you are asking Congress in advance to give 
consent to amendments that may be offered at some time in the future 
by the State. I  am just trying to find out what kind of amendments you 
are going to ask Congress for consent on.
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Mr. Cohex. I t would only be to local relationships tha t affect the 
Indians and the State of Maine, specifically. They would not directly 
affect or have an impact on, certainly, the Federal Government.

Senator Cohex. Perhaps you could spell tha t out a little more 
specifically for the record because tha t question will be raised by 
many of our colleagues.

Mr. Cohen. I will certainly do that .
Senator Cohen. Thank you. Without objection, the record will 

remain open for the purpose of inserting this additional information 
upon receipt.

[See lett er dated August 8, 1980, from U.S. Department of the 
Interior , p. 95.]

Senator Cohen [continuing]. The Federal act, at section 6(b) pro­
vides, among other things, tha t the Maine Implementing Act shall 
not be subjec t to 25 U.S.C. 1919. That section of the United States  
Code permits the States and Indian tribes to enter into agreements 
regarding the care and custody of Indian children. Am I correct in 
concluding that you do not feel this provision is necessary because it  
would have duplicated section 6209(D) of the Maine Implementing 
Act?

Mr. Cohen. Tha t is correct.
Senator Cohex. Is tha t the rationale for that?
Mr. Cohen. That is correct.
Senator Cohex. Mr. Cohen, we have received a lette r in which it 

was asserted tha t the proposed settlement would leave some title 
problems unresolved because of the continuing controversy in Maine 
over the public lots. Could you tell us to what degree this controversy 
affects the land under consideration for transfer to the Maine tribes?

Mr. Cohex. There is a very small portion of acreage of public lots 
tha t are involved in any of the lands that  are currently under  consider­
ation as far as the 300,000 acres are concerned. Wherever they are 
involved, of course, the grass and timber  rights would be t ransferred. 
There is a current case pending in the  Sta te of Maine as to the owner­
ship of the public lots and depending on how that case is decided would 
impact as to the public lots involved here.

Senator Cohex. How long do you anticipate the resolution of that 
particu lar litigation or controversy is going to last?

Mr. Cohex. It has been orally argued in the Maine Supreme Court 
and is pending a decision right at the moment.

Senator Cohex. You don’t propose going forward until tha t is 
resolved, finally?

Mr. Cohex. No; if the State prevails in tha t particu lar case, the 
State would get back the grass and timber rights. If not, they will 
go on and people can sell them. So it will have no—as far as I see 
it—direct impact as far as needing any alterations to the settlement 
is concerned..

Senator Cohex. In their claims against the State of Maine, the 
tribes have asserted tha t their aboriginal title to the land was not 
properly extinguished by Congress. According to the U.S. Supreme 
Court decision in Fletcher v. Peck, the Thirteen Original States differ 
from the Western States in that, aboriginal ti tle notwithstanding, the 
fee title to the land lies with the State. Do you agree that  applies 
here?

Mr. Cohen. Yes.
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Senator Cohen. If you follow that  logically, aboriginal title has 
been described as a possessory interest alone and not an ownership 
right. It was characterized in a recent law review article as an “en­
cumbrance on those lands in the nature of a life esta te for the tribe ’s 
use and occupancy.”

If the Maine tribes were to win their  case in court, is this not the 
title to which they would succeed?

Mr. Cohen. I have not read that article, but I understand it is in 
the n ature  of possessory in terest and not fee simple.

Senator Cohen. In othe r words, the fee simple title would still 
reside with the State?

Mr. Cohen. Yes; righ t; but for practical purposes, at least as I 
look at it, I think it would in effect be fee simple.

Senator Cohen. In othe r words, it is a possessory life estate tha t 
you would say is equivalent, for practical purposes in this case, to a 
fee title?

Mr. Cohen. As fa r as affecting current landowners, businesses that  
are involved, municipalities, yes. That  would be my feeling.

Senator Cohen. In section 4(a) (2) and (3) of the Federal legisla­
tion, the bill approves and ratifies all transfers of land or other na tura l 
resources as of the date  they were made. This provision also states  
tha t those transfers will be deemed by the Congress to have been 
made in accordance with Maine State laws. The question I have is 
this: Why is it important that  the Congress express an opinion on 
transfers that  have occurred solely under the color of State  law?

Mr. Cohen. I will have Mr. Paterson comment on that.
Mr. Paterson. We were concerned that  despite the fact Congress 

might extinguish any claim tha t existed under Federal law, since the 
U.S. Government would still have a continuing trus t relationship 
with the tribes, they might very well be entitled in the future to br ing 
a claim on their behalf under State—either sta tutory  or common-law 
theory.

We therefore wanted  to make certain that  any claim on behalf ol 
these tribes which arose under State law was similarly extinguished.

Senator Cohen. Let me turn now to the Maliseet question. Has the 
land which would make up t hat  5,000 acres to be held by the Maliseets 
been determined as of this time?

Mr. Cohen. Not to my understanding. It  is my understand ing 
tha t they are going to get enough money to purchase the requisite 
number of acres. I do not know whether or not there has been any 
agreement arrived at specifically.

Senator Cohen. W’hat is going to be the statu s of th at land? Le t’s 
suppose, for example, that there is a nonpayment or default of payment 
of taxes; what happens? What is the mechanism a t tha t point?

Mr. Cohen. It  would be absolutely similar to any other  private 
proper ty in the State of Maine, and it would be subject to foreclosure.

Senator Cohen. And taken by the State?
Mr. Cohen. Yes.
Senator Cohen. Since you are using Federal funds to, in essence, 

purchase the 5,000 acres, do you think  that  under those circumstances 
the default that  would then allow the land to revert to or be taken  by 
the State is appropriate?

Mr. Cohen. I think it is appropr iate, yes. I do not think there 
should be any special considerations given here as far as to the United
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States, not only in my remarks, but in other documents that  were 
provided to the committee. I think that  is the case with the small 
amount of land that is involved, given the United States creating this 
whole situation, as far as Maine is concerned, many years ago. I 
think, under the circumstances of trying to balance the interest, that  
is the best and most fair at which one could arrive.

Senator Cohen. I take it from your testimony that  you do not really 
think the Maliseets qualify for relief under this particu lar bill, (1) 
because they are not a tribe, not a recognized tribe as such as the 
Passamaquoddies and Penobscots, and (2) because their case is th in 
or marginal at best. Nonetheless, since the Penobscots and the 
Passamaquoddies have entered into their separate arrangement with 
them, as far as you are concerned, you have no objection. Is tha t the 
basis for the settlement?

Mr. Cohen. Tha t is correct.
Senator Cohen. If the Federal Government were to include that , 

since they are using Federal dollars to purchase this land, there should 
be some na ture of a trus t relationship with the Maliseets, would tha t 
endanger this particular settlement, in your opinion?

Mr. Cohen. I believe tha t it could seriously jeopardize the entire 
proposed settlement. It  would have to go back, certainly, to the 
Maine legislators.

Senator Cohen. You mentioned tha t this settlem ent is not pro­
posed as a model to be used elsewhere. The fact of the matter is, it  
will be used as a model elsewhere, where we have other disputed claims 
tha t will be coming before the Congress. They will point to the Maine 
settlem ent as a precedent saying, "Look what you have achieved here 
with a full Federal responsibility. We would like the same.”

So, it will be pointed to for precedential impact. Second, you ob­
viously intend to have it be used as a precedent because you have a 
unique s ituation in which you treat the tribes as municipalities. You 
want that as a model, do you not?

Mr. Cohen. I do not propose it as a precedent, but I think it could 
well be used. I agree. I think it is a unique and novel way or relation­
ship, and I think it is something to be looked at by other States and 
by Congress.

Senator Cohen. But it is so unique tha t it may cost the Federal 
Treasury $300 million.

Mr. Cohen. I am not sure that  is the case. I see tha t portion just 
as Secretary Andrus was talking about; I think tha t should be analyzed.

Senator  Cohen. But, if they  come to the conclusion tha t, because 
of treating them as municipalities it  will deal with tens , if not hundreds 
of other  laws affecting municipalities, from revenue sharing to CETA 
programs and other types of intergovernmental relationships; if we 
find that this one s ituation  is an exception, a unique innovation as 
such, setting a model for the others to follow, which is going to cost 
the Federal Treasury considerably more than the $81.5 million, and 
they  were to come back and say tha t they cannot agree with tha t 
unique concept, that they are agreeing to full Federal responsibility for 
these claims to the tune of $81.5 million, but that  they were certainly 
in no position to open up the Federal Treasury to unforeseen or at 
least reasonably foreseeable contingent requests made upon the Federal 
Treasury which will cost hundreds of millions of dollars; in tha t case,
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if the Department  of the Interior comes to that conclusion and says that  
they will agree to the settlement figure for the 300,000 acres of land 
with full Federal responsibility, but not with treat ing the Maine 
tribes like any other tribes throughout the count ry, what would be 
your position at  tha t time?

Mr. Cohen. You are talking about a hypothetical case here. 
Senator Cohen. I am talking about a very realistic possibility. 
Mr. C ohen. I do not know if anybody has analyzed tha t parti cular 

$300 million amount-----
Senator Cohen. What about our colleagues who sit on this com­

mittee or who represent significant populations of Indians in the West 
who ask why Maine should have a special status tor its tribes, and 
tha t they should be treated  like all Federal tribes, just  like they are 
treated in the West?

Mr. Cohen. As I have indicated here today and further in my 
remarks in detail, I think the Maine situation is unique. I think the 
settlement is right tor Maine. I think it is fair. I think it is fair as far 
as the Federal Government is concerned, and I do not think it is 
going to put a drain  or set a precedent that is going to create a huge 
amount of funding tha t does not exist now.

Senator Cohen. The Federal Government is now assuming its 
rightful responsibili ty. They are Federal tribes. They should have 
been recognized as such. The Federal Government was wrong. It  
built on its beneficiaries’ proper ty over the years, the post offices, 
Federal buildings, et cetera. Now we recognize our wrongdoing as 
such, and we are going to assume full Federal responsibility ot the 
tribes just like we have over every tribe in the country.

Now, at tha t point they send it back to you. What is going to be 
your position on that?

Mr. Cohen. Ot course, it is not I alone tha t makes these decisions, 
and we will have to consult. I have an open mind. I recognize that 
this is not going to be in any sense rubbers tamped. It  is going to 
be scrutinized. I expected this. We expect very hard questions  and 
having to make, very possibly, some very hard decisions.

Senator  Cohen. Let me make this clear. I  am asking these questions 
because they are going to be asked by other  members of the committee 
at some la ter time. Assuming the matter  comes out of this committee 
with a positive recommendation, it will go to the Appropriat ions 
Commit tee. Then they will ask these questions. Then, assuming it 
were to come out of the Appropriat ions Committee and go to the 
full Senate floor, you can be sure there will be debate on the Senate 
floor on these very issues. As my colleague Senator Mitchell indicated, 
we want to put this proposal to its full test before the committee to 
assure everybody that  we are answering the questions t ha t have to be 
analyzed.

Mr. Cohen. I certainly have an open mind as to these part icular 
points and will seriously consider them and discuss them with other 
governmental leaders in the  State.

Senator Mitchell. Mr. Cohen, following up jus t briefly on the 
question of the Maliseets, do I understand your testim ony to be tha t 
the inclusion of the Maliseet Band did not result in an increase  in the 
total amount of the settlement?

Mr. Cohen. Tha t is correct.
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Senator  M itchell. That is, the total amount was arrived at and 
then the Passamaquoddy and Penobscot agreed independent ly to 
make a portion of tha t tota l amount available to the Maliseet Band?

Mr. Cohen. Tha t is correct.  The 300,000-acre figure goes back and 
long before the Maliseets came into the picture and start ed talking 
with the Penobscots and the Passamaquoddies, yes.

Senator  M itchell. 1 would like to also follow up on another 
theory that you touched on briefly. That is the area of criminal 
jurisdiction.

One of the criticisms widely heard in Maine is that  the State is 
somehow giving up something in the area of criminal jurisdiction. As 
1 understand your testimony, in fact, at the present time the State 
has no jurisdiction over criminal matte rs on the reservations or the 
areas in which these two tribes live. Is tha t correct?

Mr. Cohen. Tha t is tota lly correct.
Senator Mitchell. Tha t is as a result of a decision of the Supreme 

Judicia l Court of Maine?
Mr. Cohen. Tha t is correct.
Senator Mitchell. So, to the extent tha t the Sta te through this 

settlement  acquires some criminal jurisdiction, in fact, then, the 
State is gaining something through this settlem ent in the way of 
jurisdict ion over criminal areas in the affected tribal areas. Is tha t 
correct?

Mr. Cohen. Tha t is tota lly correct, Senator.
Senator  M itchell. So with respect to jurisdiction over criminal 

prosecution, it is, in fact, the Federal Government and the tribes who 
now have exclusive jurisdict ion in the area who are making a con­
cession to the State which, as ot this moment, has no such jurisdic­
tion. Is tha t correct?

Mr. Cohen. Tha t is tota lly correct.
Senator Mitchell. You heard Secretary Andrus talk  about the 

areas of concern, and his prepared text contains more than  he re­
ferred to in his oral remarks. I assume tha t you, representing the 
State of Maine, are prepared to meet and talk with representatives 
of the Department of the Inter ior, as well as represen tatives ot the 
tribes to work out some of these areas?

Mr. Cohen. Aboslutely.
Senator Mitchell. As I indicated in my questioning of Secretary 

Andrus, I am particula rly concerned about the language on the ex­
tinguishment of the claims; tha t is, making certain tha t the very 
fundamenta l purpose of this legislation is dealt with in a manner tha t 
leaves no room for question as to its effect. Are you prepared to do 
that?

Mr. Cohen. Absolutely. This is uppermost in our minds, and we 
went through,  I am sure, 40 or 50 drafts on language on just tha t 
point. We felt, and do feel, th at  it  is clear now, bu t we are willing and 
want to s it down with anybody that has any questions to try  to come 
to an agreement to work out these concerns.

Senator Mitchell. You also heard me refer earlier to a series of 
questions raised about this whole negotiating process and the legis­
lation now before us. The Governor has indicated tha t the State will 
provide a response. I assume you have seen these questions before, 
and since one of them—in fact, the very first one—deals directly with
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you, although you did touch upon it in your remarks, I wonder if I 
could ask tha t question now. I will read the question and see if you 
can respond to it in a li ttle bit more deta il.

Why did the State  attorney general agree to let the atto rney for 
the timberland owners and the Indians establish the price tag to the 
settlement without  his partic ipation as spokesman for the State?

Mr. Cohen. Long before I became a ttorney general and back when 
Governor Longley was in office, at th at  time the State  felt, and Gov­
ernor Longley felt, it is my unders tanding, tha t since the land in 
question over a proposed settl ement should be negotiated between 
willing sellers and willing buyers, th at  the State should not participate 
at all. The State did not participate going back at that time. And, as 
we went on through this, tha t policy continued on.

While we were kept apprised from time to time as to the sta tus  of 
the negotiations,  we did not partic ipate.  They arrived at the  par ti­
cular price, and then the figures were provided for the Congress.

Senator Mitchell. Notwithstanding your lack of partic ipation, 
do you have an opinion as to whether or not the value arrived at is a 
fair and reasonable one under all the circumstances?

Mr. Cohen. From everything tha t I have been told by people 
knowledgeable in the area, the average price tha t has been arrived 
at is fair. I have heard nothing else. Again, people have relied here 
upon the James W. Sewall Co. This is the preeminent  company in 
Maine that makes these determinations. I have heard nothing to the 
contrary tha t the prices we are talking about are fair.

There is some land, as you know, tha t is much less than  $180 per 
acre, and there is some land th at is over that.  T hat,  of course, depend­
ing on which land ultima tely comes out of this, could alter  the total 
price.

Senator  Mitchell. By way of establishing the foundation  for your 
view, does the Depar tment  of which you are the chief executive, t ha t 
is, the Department of the Attorney General, engage in matters in­
volving land in Maine, tha t is, legal matters, public lots, and other 
disputes involving land?

Mr. Cohen. On a sporadic basis, no t on a regular basis. We have no 
type of expertise within my department to lend any particu lar light 
on this. We rely on other St ate  agencies and private companies, where 
necessary, on specific matt ers.

Senator Mitchell. Thank you very much for a very thoughtful 
prepared statement.

Senator  Cohen. Jus t to clarify for me—you heard the Secretary of 
the Interior say tha t the Department was not contacted and was not 
actively involved in the final stages of the negotiations. Senator 
Mitchell asked you why the State was not involved as far as the price 
structure was concerned. But why was not the Department of the 
Interior involved in negotiating those particu lar sections tha t estab­
lished this unique relationship as a municipality?

Mr. Cohen. Again, when I came into office as attorney general, it 
was made clear to me from several sources th at it was up to the State
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and the Department of the Interior, and the administration had indi­
cated tha t it was up to the State  before Congress got involved and 
before Washington got involved, that  is, the S tate should go back and 
do their negotiations and work out all the jurisdictional aspects, and 
then come back.

After I came into office I did meet with Secretary Andrus. We dis­
cussed it briefly. The negotiations were going on, and there was 
never one indication to me that the Interior Departmen t wanted to 
be involved in it in any respect. They certainly knew the negotiations 
were going on. They knew who the negotiators were. I never heard 
anything about Interior wanting to be involved in the development 
of any particular provisions until this morning.

Senator Cohex. Now we have the relevance of the tax code as fa r 
as whether these are involuntary conversions tantamount to a taking 
by the State or the Federal Government which would qualify them 
for tax relief. You are talking of a loss of revenue of $15 million in 
this case. Whether or not this would be acceptable has now to be 
resolved by the Department of the Interior in conjunction, I assume, 
with OMB, and whether this is precedential in nature where you have 
any of these future cases involving involuntary conversions being 
treated differently for tax purposes. It seems to me it would have 
been helpful at least to have them at some point in the final stages 
negotiating these specific provisions which they now have to go back 
and take to the board and then come back here anil work it out.

Mr. Cohex. I absolutely agree. They knew about these provisions, 
and I do not know why they were not involved.

Senator ( 'ohex. Thank you very much, Mr. Cohen.
Mr. Cohex. Thank you very much.
[The prepared statement follows. Testimony resumes on p. 174.]

Statement of R ichard S. Cohen, Attorney General, State of Maine

Mr. Chai rman  and Members of the comm ittee : I am pleased to be here today 
to share with  you my views on S. 2829 and  to urge your  enactment of this bill.

By now I expect you have had an opp ortunity  to familiarize yourselves wi th the 
proposed sett lem ent  bill and the jurisdic tional agreement previously adop ted bv 
the Legisla ture of the Sta te of Maine and  the members of the Passamaquoddy 
Tribe  and Penobscot Nat ion. While I woidd be happy to answer any questions 
about the bill before you or abo ut  the jurisdict iona l agreement between  the  State 
and Tribes, I thin k it would be most useful to direct my initial remarks to ex­
plaining th e history of this dispute , the meth od by which we negotia ted the settle­
ment and the reasons why I th ink it is imperat ive tha t Congress ap prove it.

The lawsuit which we are att em pting  to settle has been characteri zed by the 
United  Sta tes  Just ice Departm ent as “poten tially  the most complex litigation 
ever brou ght  in the  federal  court s with  social and economic impacts  without 
precedent and incredible  litigation costs to all par ties .” The case is based on a 
claim by th e Passamaquoddy Tribe, the  Penobscot Nation and the  Houlton 
Band  of Maliseet Indians that  the land in Maine originally possessed by them 
was  taken in violat ion of the Ind ian Tra de  and Intercourse Act. The Trade and 
Intercourse Act , which was originally enacted  in 1790 and which has been a par t 
of federal law ever  since, provides in essence th at  no one may  acquire land from 
an Indian Tribe without express Congressional approval  or ratifi cation. The Pass- 
amaquoddies and Penobscots  claim that  Massachusetts , of which Maine was a 
dis tric t unt il 1820, acquired thei r lands throug h a series of allegedly illegal agree­
ments in 1794, 1798, and 1818. Toe Penobscots  also claim th at  Maine illegally 
purchased some land from them in 1833. B >th Tribes claim t ha t these  transactio ns 
were invalid  only because they lacked thi s Congressional approva l. In  no other 
respect  are the  transactions alleged to be illegal. Tne Malisee t Ind ian s do not, 
so far as we know, look to any par ticu lar documents bu t claim generally th at  the ir
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land s we re ta ken  fro m th em  th ro ug h se tt le m en t by  non- In di an s.  The  siz e of th e  
to ta l ar ea  in qu es tion  ha s ne ve r been  pr ec isely defined b u t could  invo lve m os t of 
th e  ea st er n ha lf of Ma ine, includ ing th e S t.  Jo hn R iv er  Ba sin , bu t no t in cl ud in g 
th e im m ed ia te  co as ta l ar ea s of th e  S ta te . In  to ta l size  th e cla im  co uld en co mpa ss  
be tw ee n 5 an d 15 mi llio n acres  or  fro m 25 pe rc en t to  60 per ce nt of th e  S ta te . In  
ad dit io n th e claim ha s been es tim at ed  to  pot en tial ly  invo lve tr es pas s da mag es  
of up  to  $25 bi lli on .

Chron olog ical ly  th e land  cla ims be ga n in  1972 wh en th e Pas sa m aq uo dd ie s an d 
Pen ob sc ot s fi rs t requ es ted the U nite d S ta te s D ep ar tm en t of In te ri o r to  sue th e 
S ta te  of M aine  on th ei r be ha lf for  reco ve ry  of th e dis pu te d land s.  The  M al ise et s 
di d not mak e a simila r re qu es t to  th e  D ep art m ent in 1972 bu t ha ve  on ly  re ce nt ly  
ra ised  th eir  c lai m with  th e Sta te . In  resp on se  t o th e r eq ue st  of t he Pas sa m aq uod dy 
Tribe  an d Pe no bs co t Nat ion,  th e D epart m en t of In te ri o r ref used  to  br in g th e 
su it , argu in g,  ra th er , th a t sin ce th e U nited  Sta te s ha d ne ve r reco gn ized  thes e 
In di an s as “ T ribes ,” th e In di an  Tra de an d In te rc ou rs e Act did no t apply  to  th em  
an d th a t th er ef or e th e U ni te d S ta te s had  no tr u s t re sp on sibi lit y w ith  re sp ec t to  
th os e In di an s.  Ther ea ft er  th e Pas sa m aq uod dy Trib e su ed  th e D epart m en t of 
In te ri or in th e U ni te d S ta te s D is tr ic t C ourt  see kin g a ju di ci al  dec la ra tion of such  
tr u s t re sp on sibi lit y.  Th e S ta te  of M ai ne  in te rv en ed  in th e su it as  a de fe nd an t 
alo ng  w ith  th e U ni te d S ta te s.  T ha t su it  was  know n as  The Jo in t Tr ibal  Counc il of  
the Pa ssa ma quoddy Tribe  v. Rogers C. B . Mor ion,  et al.

At th e sa m e tim e th a t Pa ssa ma quoddy  v. Mo rton was  in it ia te d , th e  Trib es  
obta in ed  a co urt  or de r co mp ell ing th e  U nited  Sta te s to  su e M aine  in or de r to  to ll 
th e  th en  ap pl ic ab le  s ta tu te  of lim itat io ns.  Th e U ni ted S ta te s re sp on de d to  th e 
C ou rt  or de r by  su ing th e S ta te  in mid-1972 asking  fo r $300 ,00 0,0 00  in da mag es , 
ha lf for  the Pas sa m aq uo dd y Tribe  a nd ha lf for  th e Pe no bs co t N at io n. At th a t tim e 
th e su it s di d no t see k reco ve ry  of any  la nd  no r did th e su it s nam e an y in di vi du al  
or  co rp or at e de fe nd an ts . Only th e  S ta te  was sued  in 1972. Th os e cases were 
or de re d he ld  in ab ey an ce  pe nd in g th e  ou tcom e of th e pr in ci pa l su it  by  th e Trib es  
ag ai ns t th e  Sec re ta ry  of In te rior.

Pa ssa ma quoddy  v. Mo rton pr oc ee de d to  ju dg m en t in th e  D is tr ic t C ou rt  with  
th a t Cou rt  co nc luding  in ea rly 197 5 th a t th e U ni te d S ta te s di d in fa ct  ha ve  a 
tr u s t re sp on sibi li ty  to  th e  Tribe s by  vir tu e of th e T ra de an d In te rc ours e Ac t. 
T ha t decis ion was aff irm ed  by  th e  C ircu it  C ou rt  of App ea ls which  ad de d qu al i­
fy ing la ng ua ge  specifica lly  leav in g op en  th e qu es tio n of w het he r M aine  or  M as sa ­
ch use tt s had  in fa ct  ev er  vi ol at ed  th e  T ra de  an d In te rc ou rs e A ct  or  w he th er  th a t 
Ac t ev en  ap pl ie d to  th e tr ansa cti ons in qu es tio n.  Be ca use of th is  im port an t lim ­
it in g la ng ua ge  in th e  C our t of A pp ea ls ’ decis ion , th e S ta te  of M aine  elec ted  no t 
to  ap pe al  to  th e  U ni ted S ta te s Sup re m e C ou rt . For reas on s un kn ow n to  us th e 
U ni te d S ta te s D ep ar tm en t of Ju st ic e  did not  ap pe al  th e  decis ion ei th er .

Afte r th e  decis ion  of th e C ourt  of Ap peals  in Dec em be r 1975, th e  U ni ted S ta te s 
D ep art m ent of Ju st ic e an d th e D epar tm en t of In te ri o r under to ok to  ev al ua te  
th e  va lid ity  of th e land  cla im s. In  la te  1976 th e U ni te d S ta te s D ep ar tm en t of 
In te ri o r an no un ce d it s in te ntion of rec om men ding  to  th e Ju st ic e  D ep ar tm en t th a t 
it pu rs ue  t he l aw su it ag ains t M ai ne  a nd  a gai ns t all pe rson s oc cu py ing land  cla im ed  
by  th e  Pa ss am aq uo dd y Tribe  or  Pe no bs co t N at io n.  T h a t an no un ce m en t pr ec ip i­
ta te d  th e  po stpo ne m en t of S ta te  an d local bo nd  issu es,  cr ea te d tu rm oi l in th e real  
est a te  an d ti tl e ba rs,  an d ar ou se d widesprea d pu bl ic  co nc ern.  I th in k  it  is fa ir  
to  sa y th a t in la te  1976 an d ear ly  1977 th e su dd en  di sc ov er y of th e land  claim 
cr ea te d on e of th e  mos t se rio us  leg al,  econom ic and socia l cri ses in  th e hi st or y of 
th e S ta te  of Ma ine. A S ta te  bo nd issue  was canc el led , ti tl e in su ra nc e was unavail ­
ab le  a nd f ed er al  ba nk  re gula to ry  agencie s we re qu es tion in g th e  s olve nc y of n um er­
ou s ba nks wh ich  held m or tg ag es  on  land  in th e ea st er n ha lf  of Maine .

Bec au se  of th e ob viou s tu rm oil  cr ea te d by  th e cla im , th e U nit ed  S ta te s go ve rn ­
m en t in it ia te d  a ser ies  of ef fo rts to  se tt le  th e su it . T he fi rs t su ch  eff ort  in vo lv ed  
Ju dge Willi am  G un te r,  a re ti re d  Ge orgia  S ta te  Su pr em e C ourt  Ju st ic e who in  
M ar ch , 1977 wa s app oin te d by  Pre si de nt  C art er as  hi s sp ec ia l re pre se nta tive to  
in qu ir e in to  th e su it s an d to  reco m men d a re so lu tion  to  th e  Pre si de nt . Ju dge 
G un te r ex am ined  th e m att er,  m et  with  th e par ti es  a nd i n th e  f al l of 1977 pr op os ed  
a se tt le m ent wh ich  ca lle d fo r a pay m en t by  th e U nit ed  S ta te s of $25,0 00 ,00 0 to  
th e  tw o tr ib es  plus  a pro po sa l th a t th e S ta te  pr ov id e 100 ,000 ac res of pu bl ic  la nd 
and  o ng oing  spe cial S ta te  s er vi ce s to  t he Tr ibes . Thi s pro po sa l wa s re je ct ed  by  t h e  
S ta te  an d th e Tribe s and di d not become  a ba sis fo r se tt le m en t.

In  th e la te  fal l of 1977 th e  W hi te  Hou se  appoin te d  a sp ec ia l work gr ou p to  re ­
ex am in e th e cla im . Afte r ex te nde d ne go tiat io ns  w ith th e  Tribe s,  th e  wor k gr ou p 
ca m e to  M aine  in  Febru ary , 1978 an d pu bl ic ly  re port ed  on  a new pr op os al  fo r
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sett lement.  This  proposal contemplated a federal pay ment of $25,000,000, a State 
paymen t of $25,500,000 to  be made over  15 years , and 300,000 acres of lands from 
priv ate  part ies,  for which landowners would be reimbursed $5.00 per acre by the 
federal  government. The total  value  of this proposal to the Tribes was roughly 
$90,000,000. Principally because nei the r the  Sta te nor landowners played any 
role in negotiat ion of this second proposal,  it was rejected  by the  Sta te and did 
not become the  basis for settleme nt.

Finally , in October, 1978, the  White House announced a thi rd sett lement plan 
thro ugh  the n United States Senator  William Hathaway and Presidentia l Counsel 
Rober t Lipshutz. This settleme nt consisted of a $27 million permanen t t rust fund, 
a $10 million land acquis ition fund to buy 100,000 acres  of land and  $25 million 
in gran ts and  loans, all to  be provided by the  federal government. The total  value 
of this  proposal was roughly $62 million. No payment from the Sta te was proposed 
by the  White House. This proposal was agreed to by Governor Longley, Atto rney  
General B rennan, Senator  Muskie, Senator  H athaway, Represen tati ve Cohen and 
Represen tative Emery. The Tribes, however, never accep ted the plan  and ult i­
mate ly rejected  it on the ground th at they had been led to believe they  were 
ent itled to more land under  the ter ms  of the February , 1978 proposal that  the  
Tribes had  negot iated with the  Adm inist ratio n.

[The remainder of Attorney General Cohen’s prepared statement 
was read into the record and begins on p. 159.]

Senator  Cohen. We have several more witnesses th at are scheduled 
to testify  this morning. We have this room until 3 o’clock, so why 
don’t we proceed at least until 1 o’clock or 1:30. Then we will take a 
half-hour break until 2 o’clock and proceed from 2 to 3 o’clock.

Mr. Tureen, why don’ you bring your clients forward.
We are going to hear from representatives from the Passamaquoddy 

and Penobscot negotiating committee. They will be accompanied by 
Thomas Tureen, their attorney, who is with the Native American 
Rights Fund.

We welcome you to the hearings and look forward to any remarks 
you may care to give on behalf of the tribes.

Again, I would ask, if you could, to summarize your testimony. 
Your full testimony will be included in the record.

Mr. Tureen . First we will hear from Mr. Andrew Akins.
Senator  Cohen. Mr. Akins, please proceed as you wish.

STA TEM ENT  OF ANDREW AK INS, CHA IRMAN, PASSAMAQUODDY-
PEN0BSC0T NEGOTIATING COMMITTEE, ACCOMPANIED BY
THOMAS TUREE N, NA TIVE  AMERICAN  RIG HT S FUND ; PR E­
SENTED BY CLEVE DORR, LIE UT EN AN T GOVERNOR, PASSA­
MAQUODDY TRIBE

Mr. Akins. Thank you, Senator Cohen. I would like to introduce 
Cleve Dorr who will read my prepared statement.

Senator  Cohen. Thank you. That will be fine.
Mr. Dorr. My name is Cleve Dorr, Senator Cohen. 1 am Lieu­

tenan t Governor of the Passamaquoddy Tribe at Pleasant Point.
Mr. Chairman, this statement is submitted on behalf of the Pen­

obscot Nation and the Passamaquoddy Tribe in support of S. 2829.
This is an historic moment for our tribes, one for which we have 

waited a very, very long time. When I speak of a long time, I am not 
talking abou t the mere 10 or so years  that  we have been pursuing our 
land claims and asserting our jurisdictiona l rights in this most recent 
round of court cases. I am talking  instead about the 200-plus years
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tha t have passed since General George Washington and Col. John 
Allan, the superintendent of the Federal Government’s Eastern In ­
dian Department, sought and received the support of our tr ibes in the 
Revolutionary War in return for a promise tha t the United States  
would forever protect our lands. I am talking about  the 180 years th at 
have passed since this Congress adopted the first Indian  Noninter­
course Act which extended that same land protection to all Indian 
tribes.

We have been waiting all of these years, because until now the 
Federal Government has failed to carry out the promises made by 
George Washington and Colonel Allan or to fulfill the mandate of 
the Nonintercourse Act. In the absence of Federal protection, Mas­
sachusetts and Maine have violated the rights of our tribes  in numerous 
ways.

First and foremost, these two States have taken practically all 
of our lands. Most of these lands were taken in a series of illegal 
and grossly unfair treaties during the period 1794-1833. The Pas- 
samaquoddies received nothing at all for the lands taken in these 
treaties, the Penobscots almost nothing. Some of our lands have been 
taken more recently, as in the case of the 999-year leases tha t the 
State of Maine granted about  100 years ago on lands within Indian  
township, and the land which was carved out of the tiny 100-acre 
Pleasan t Point Reservat ion during the 1950’s.

At the same time, the State of Maine has consistently refused to 
recognize the sovereign rights of our people. Unlike the United Sta tes, 
which regards Indian tribes as possessing all aspects of sovereignty 
except those which have explicitly been taken from them, the State 
of Maine has always taken the position tha t our tribes have no 
inherent sovereignty and can exercise only those powers of self- 
government tha t Maine gives us. Thus, while the State of Maine has 
been comparatively more enlightened during the last 15 years, and 
has passed st atute s which recognize in our tribes a greater degree of 
self-government than was previously the case under  State  law, Maine 
has stopped far short of recognizing our legitimate right to manage 
our own internal affairs. Indeed, before the present negotiations, we 
had absolutely no assurance tha t the State would not simply wipe 
away the few comparat ively enlightened statutes  tha t it had passed.

In short, the years of failure on the part of the Federal Government 
to carry out its moral and legal trust responsibilities toward our 
tribes left us a nearly landless people whose inherent sovereignty 
was ignored by the only government which paid any attention to us.

But through all of this we have survived. Perhaps we have survived 
because we live in a p art of Maine which is so isolated, stuck off as it 
is in the side of Canada, and which is a p art  of the  United S tates only 
because of our efforts in the Revolutionary War. Perhaps we survived 
because of our stubbornness and determination. But for whatever 
reasons, we have clung to the lands which we still possess, and during 
the past 10 years, have finally succeeded in bringing our grievances 
successfully to court.

In a series of decisions too long to detail in this short testimony, 
the courts of both the United States  and the State of Maine have 
consistently recognized our right to protection under the Non inter­
course Act, the tru st responsibility of the United States to act on
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our behalf, the existence of our inherent tribal sovereignty, and the 
“Indian country” status of our lands.

It was this string of decisions which ultimate ly persuaded the 
executive branch, under both the Ford and Car ter administrations, 
tha t the Federal Government must take the lead in bringing about a 
settlement  of our land claims. The negotiations which resulted took 3 
years to complete, and have produced the legislation before you 
today.

The settlement provides sufficient funds to purchase 300,000 acres 
of average quality Maine woodland for our tribes and to establish two 
$13.5 million trus t funds. The settlement also deals with a variety 
of jurisdictional issues. For  example, under the terms of the legislation 
the State of Maine relinquishes the power to interfere in our internal 
affairs which it formerly claimed, and agrees tha t the jurisdictional 
terms in the legislation cannot be changed in the future without the 
consent of the affected tribe. By the same token, under the terms of 
the settlement  we are assured tha t non-Indians will never be able to 
assert a constitutional right to a voice in our decisionmaking proc­
esses. All of this, of course, is in addition to protections against aliena­
tion of our lands, including eminent domain takings, which the sett le­
ment legislation includes. The security which this compact provides 
is of great importance to us.

I would urge your timely attention to this bill. We understand tha t 
it requires some technical refinement. For example, because the funds 
for acquisition of the lands and establishment of the trust  funds are 
not being simultaneously provided, and because the land cannot thus 
be instantly acquired, we cannot agree to the extinguishment pro­
vision as it is presently drafted. We are working already with repre­
sentatives  of the State, the administration, and this committee on 
appropriate new language. We also see tha t some clarification may 
be required to insure tha t our tribes shall be eligible for the same 
services as other federally recognized tribes. While we are prepared 
to work on such technical matters , we would only remind you of the 
obvious: This bill represents a negotiated settlement of a lawsuit and 
cannot be altered without the consent of the parties.

Thank you for your time and consideration.
Senator Mitchell. Is there anyone else who would like to make 

a statement?

STA TEM ENT  OF CARL NICHOLAS, LIE UT EN AN T GOVERNOR, 
INDIAN  TOWN SHIP, PASSAMAQUODDY RES ERV ATION

Air. Nicholas. Senator Mitchell, my name is Carl Nicholas. I am 
Lieutenant Governor of the Passamaquodcly Tribe of Indian 
Township.

Due to the sudden illness of our tribal Governor, Harold Looey, 
who is hospitalized and unable to attend, I am here on behalf of the 
Passamaquoddy Tribe of Indian Township.

Senator Mitchell, it is also a pleasure to support today S. 2829, the 
Maine Indian Claims Settlement Act of 1980.

After years of negotia tion with the S tate of Maine, the negotiating 
committee presented to the tribal members of Indian Township, at 
its general meeting held in Indian Township, the final package for a
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referendum vote for approval of this package. It  was passed by an 
almost unanimous majority  of the members present at the meeting.

Again, the Passamaquoddy Tribe of Indian Township supports 
the settlement package, and the Passamaquoddy Tribe also supports  
the Houlton Band of Maliseets. I express this support on behalf of 
my tribe.

Thank you.
Senator Mitchell. Thank you, Mr. Nicholas.
Mr. Tureen. Next we have Mr. Pehrson.

STATEM ENT OF WILFR ED  PEHR SON, GOVERNOR OF THE 
PENOBSCOT NATION

Mr. Pehrson. Thank you Senator Cohen and Senator Mitchell.
I am down here today on behalf of the Penobscot Nation in support 

of S. 2829.
My people authorized the negotiating committee and endorsed 

the result by reservation-wide vote. I lived with the land claims for 
a long time. I am pleased that it is nearly over so tha t we can begin 
to live as we were intended, with a future as well as a past.

Tomorrow you will hear voices of opposition to S. 2829. I have also 
been elected to represent those of my people who disagree with the 
conclusion reached by the majority of the tribes. I support their right 
to present their views to this committee.

You need to hear their concerns, their mistrust, their rage, and all 
of the feelings which run deep in us because of the way our people 
have been kicked around for centuries. Hear them, for they are our 
people and our relatives. They want to get even and carry this to court, 
whether or not we ever win, b ut most of out people feel we have won. 
That is why I am down here today speaking in behalf  of the Penobscot 
Nation in support of S. 2829.

Thank  you.
Senator Cohen. Thank you very much, Mr. Pehrson.
Mr. Tureen. The next witness is Mr. James Sappier.
Senator Cohen. Mr. Sappier, please proceed as you wish.

STATEM ENT OF FR AN CIS C. SA PP IER,  NEG OTIATING  COMMIT­
TEE  MEMBER,  PENOBSCOT NAT ION TR IBAL  COUNCIL

Mr. Sappier. Thank you, Mr. Chairman, and Senator Mitchell.
My name is Francis C. Sappier, Penobscot Nation tribal council 

member.
I am here to give my support for the Maine Indian Land Claim 

Act of 1980, S. 2829. The history of this settlement will mean a lot 
to the Penobscot Nation so that we can preserve our Indian culture 
with a museum and library,  our Indian language and traditional rites, 
Indian  lore, and creation of a full nation government and a 
constitution.

In closing, I support this settlement, S. 2829. It will bring a jus t 
conclusion, for all concerned, to the many injus tices of the past.

Thank you.
Senator C ohen. Thank you, Mr. Sappier.
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Mr. Akins, are there other witnesses?
Mr. Akins. Yes. We have Mr. Francis.
Senator Cohen. Mr. Francis, you may proceed as you wish.

STATEMENT OF JOSEPH  FRANCIS, MEM BER, PENOBSCOT NATION 
TRIBA L COUNCIL

Mr. Francis. Thank you, Senator Cohen and Senator Mitchell.
My name is Joseph ’Francis. I am a member of the Penobscot 

Nation tribal council. I have been chosen as the tribal council spokes­
person today, and I am here to support the Maine Indian Land 
Claim Settlement Act on behalf of the Penobscot tribal council.

I have found many inequities in the act, and generally speaking, 
it is not so appealing to me or my people. But commonsense outweighs 
principle, and this act was ratified 2% to 1 on a referendum ballot, 
while realizing tha t all parties have exhausted all of the ir resources 
in seeking a just and fair settlement. You will hear others opposing 
this settlement today, but they do not reflect the opinion of the tribal 
council, the majori ty of th? tribe, or the people of the State of Maine.

Thank you, sir.
Senator Cohen. Thank you, Mr. Francis.
Mr. Akins. We are finished and will answer any questions you 

may have.
Senator Cohen. I have a series of questions, and I will direct 

them either to you, Mr. Akins, or to your attorney, Tom Tureen.
Jus t for my own purposes, you have indicated we are going to be 

hearing testimony tomorrow from opponents of this particula r set­
tlement from both within the tribe as well as some expression of 
opposition from nontribal members.

Could you explain your relationship with those Indians who will 
be testifying in opposition? Are they members of the Penobscot and 
Passamaquoddy Tribes?

Mr. Akins. From what I understand, they are all Penobscots, and 
they are all our members. We do no t have problems with them being 
here. It is a matte r of the ir right.

Senator Cohen. I want  to make it clear for the record, there has 
been some suggestion tha t this is not going to be a full and open 
discussion and debate by all parties concerned. We, Senator Mitchell 
and I, have tried to make it clear for the record that we are allowing 
as many parties as we can, within the time constraints tha t we have, 
to present their testimony, both in favor and in opposition. So, we 
look forward tomorrow to hearing those triba l members who will 
express their opposition and the reasons for that  expression of oppo­
sition as we do for nontr ibal members who are also opposed to the 
settlement itself.

Representatives this morning from the State  of Maine have indi­
cated their so-called bottom  line n terms of what  basic principles are 
involved for a settlement on this issue. One was the question of no 
State land or State money. The other was no jurisdiction of other 
nations and the retent ion by the State of both  civil and criminal 
jurisdiction over the tribes.

What would be the bottom line in terms of the tribes’ acceptance 
of th is settlement? Wha t would be indispensible if Congress were to,
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in fact, reject some of the provisions? W hat are those basic elements 
from which the tribes would not or could not deviate?

Mr. Akins. Senator, our bottom line is 300,000 acres of land plus 
a t rust  fund of $27 million. That is the bottom line.

Senator Cohen. In other  words, if the Congress were to lower the 
amount in the trus t fund, it would be rejected by the tribes. Is tha t 
correct?

Mr. Akins. Yes.
Senator Cohen. What would be the effect if Congress were to reduce 

the amount of land itself, the 300,000 acres? Would you reject it?
Mr. Akins. We would really have no option but to reject it.
Senator Cohen. What if Congress were to reduce the amount of 

money to be appropriated for the total settlement package? In  other  
words, if Congress were to reject the $81.5 million, but nonetheless 
retain the trust  fund of $27 million and the 300,000-acre provision, 
leaving that intact?

Mr. Akins. No.
Senator Cohen. That does not affect the tribes as far as the tribe 

is concerned. The landowners might have some objection, however. 
Is tha t correct?

Mr. Akins. Well, we have made an agreement to purchase the land 
at a certain rate. If you or anyone else can convince the landowners 
to sell for less, t ha t is fine with us.

Senator Cohen. T hat  would be fine with the tribe, but I assume the 
landowners or their attorneys, who will be testifying shortly, would 
say that is not fine with them, and there goes the basis for the 
settlement.

There was a report on April 27 of this year which described the 
manner in which the tribes anticipate  the use of this land. There was 
reference to the purchase of two sawmills owned by the Dead River 
Co. and that the Dead River would be on, let ’s say, a management 
contract for 5 or 10 years. Is t ha t correct?

Mr. Akins. Five years.
Senator Cohen. What is the state of those negotiations right  now? 

Can you tell us what  kind of arrangement has been made? For ex­
ample, would the  company get a percentage of the tribes’ net profits? 
What are the financial arrangements between the tribes under the 
operation of those two sawmills?

Mr. Tureen?
Mr. T ureen. Senator Cohen, there is a draft  of the proposed con­

trac t between the two tribes and the Dead River Co. for management. 
There are two contracts and frankly I—one runs for 5 years and the 
other runs for 10. I do not remember which is which. I think the 
proposed land cont ract  is the longer of the two. It  is impor tant to 
note, though, first of all, that  these are proposed contracts. Neith er 
has been agreed to. Second, they both contain a provision for termina­
tion on 6-month notice so tha t if the arrangement does not work ou t, 
it can be term inated by either party—either side on 6 month’s notice.

The proposed contract does provide for Dead River to be paid a 
percentage of the net profit. As I say, those contracts  have not been 
finalized, and I don’t think it serves a lot of purpose to discuss the 
details of them since they have not been finally negotiated. They  would
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also relate to the provision in the legislation which provides for 
management of the land in accordance with reasonable terms put 
forth by the tribes.

What we have envisioned in discussing this is tha t those lands will 
be managed during the early years, in any event, by the Dead River 
Co. in close consultation with the tribes pursuant to these contracts,  
if we are able to reach a satisfactory con tract. That  would be the way 
in which the proper ty was handled initially. Most of the land, as you 
know, would he coming from the Dead River Co. They currently 
manage the lands. We know they are pretty good land managers, and 
this would allow for a smooth transition during which time the tribes 
could expand their own staff of land managers.

Senator Cohen. I s it fair to say that this comes at the request of the 
tribes rather than the insistence by the Dead River Co.? Some opinion 
has been raised in various editorials concerning the unique treatment 
of the land tha t will be transferred by the Dead River Co., the impli­
cation being tha t they are going to derive a benefit out of the entire 
transaction. If you couple that suggestion with a management con­
tract in which there is a percentage of the net profits, you start 
building up at least the impression that  this is benefiting the Dead 
River Co. a t the expense of the Federal Treasury or perhaps even the 
State of Maine.

Am I clear from your  statement that  this management contract, as 
such, comes at  the request of the tribes and not the company?

Mr. Tureen. I think it is mutual.
Let me say at the outset that people have the habit of seeing the 

worst and expecting the worst. We fully welcome any scrutiny of any 
part of this and, as Secretary Andrus testified earlier, their appraisers  
have justified the prices tha t have been negotiated for the lands so 
far.

The Dead River Co. was interested in that management agreement 
for a very simple reason. They are prepared to sell practically all of 
their  lands. They have a staff in-house, and it was their feeling they 
did not want to put those people out of work overnight. They told 
us that  they were reluc tant to sell all of those lands if it meant over­
night putting  their staff out of work.

There is a coincidence of interest there because the tribes for their 
part are going to need assistance in land management during the early 
years. So the inte rest of the Dead River Co. in terms of their own em-
t e s and the interest of the tribes in needing management coincided.

s it was very much a mutual mat ter tha t we have gone as far 
as we have in terms of discussing that  arrangement . No contract, of 
course, has been signed yet.

Senator Cohen. That is a 6-month notice of termination?
Mr. Tureen. That is correct.
That is something tha t does not get talked about very widely, but 

it is a very important feature  of tha t agreement.
Senator C ohen. In the testimony before the Join t Select Committee 

on the Maine Indian  Settlement in Augusta, James St. Clair, who is 
the attorney for the State, or at least a consultant for the State, said 
that he believed the proposed settlement fairly reflects the potentials 
for winning and for losing tha t exists between the State and the tribes. 

Mr. Tureen, would you agree with tha t statem ent?
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Mr . T ur ee n. We have avo ided stat in g odd s on the se cases . Andy 
Akins stat ed  in those sam e hearings th at he belie ves the  odds were 
80-20.  I t hink  i t is a  very difficult and  dangero us bus iness to get  into.

Se na tor  Coh en . Le t me explain  why  I asked you th at  que stio n.
You have come unde r some c ritic ism, I assu me, as have some of the  

tr ib al  council members,  th a t you  did no t ne go tia te from  full str en gth 
and  th at you  could have,  in fac t, go tte n a be tter  dea l and  th at  you 
sho uld  hav e held ou t for  more . I assume th at will be the  tes tim on y 
tom orrow.

Is  it  your  conside red  judg men t th at you  ne go tia ted from  equal 
str en gth,  and  thi s does  fai rly  reflect the po tent ia ls for winning  and  
losin g under the circum stance s?

Mr . T ur ee n. I  th in k we c ert ain ly nego tia ted  f rom  m utua l s tre ng th . 
I would agree  wi th wha t Dick Coh en said ear lie r—th at  the  nego tia ­
tio ns  in this case all aro un d were chara cte riz ed  by  a mutu al  res pect 
and were carried  on in a com mendable  atm osphere . I t was no t alw ays  
harmonious, bu t com menda ble .

The judgme nts  th a t go into  deciding when to pull  the string on a 
se ttl em en t are ve ry difficult and  are  no t eas ily ar tic ulate d.

You  shou ld un de rs tand  th at  In dian  tribes are  inheren tly  conserv a­
tive . They are ve ry concerned ab ou t thei r fut ures.  They are ve ry 
concerned abou t the  long view. All I can  say is th at my  clients ma de  
a jud gm ent th at  th is se ttl em en t at  th is point  in time is ap prop ria te  
for them to tak e. Th is se ttl em en t in hand  is worth  more th an  the 
pro spe ct of l iti ga tio n.  We too, my  clie nts  and I, th ink abo ut the social 
aspect  of the  disru pt ion that  would  go alon g wi th liti ga tion. Anyone 
can  crit icize a nego tia ted  se ttlem ent. By defin itio n you  can  alw ays  
get more—one could say  th at  y ou could have  g ot ten more  because the 
se ttlem ent is a comprom ise.  We are no t en tir ely happy wi th it,  bu t 
th at  is what we ha ve  reac hed , and  th at is wh at a comprom ise is.

Senator Coh en . In  sect ion 5(d )(1 ), the am ou nt  of money  ap pro­
pr iat ed  for the purch ase of land s for the  Ma liseet s is $900,000 and is 
tied  to a specific am ou nt  of land, nam ely , 5,000 acres.  Why  is the 
money  a pp ropr ia ted for the  acq uis itio n of lands for the  Pen obs cot  an d 
Pa ssam aquo dd y Tr ibe s not also tied  to a specific numb er of acre s?

Mr . T ur ee n. Th ere is not any pa rti cu la r reason. The St ate legi s­
lat ion , as you  know, conte mp lates acq uis itio n of 300,000 acres. I t  is 
the  f irst 300,000 acr es that  is a cqu ired  wi thi n the  d esignated area th a t 
will receive In di an  te rr ito ry  tre atm en t. In  fac t, the  am ount of mo ney 
th at  is bein g ap prop ria ted from  our assessment is suff icient to bu y 
300,000 acre s of ave rage qu al ity  land.

Senator  Coh en . In  sec tion 6(g) and  in othe r sect ions  of the pr o­
posed Feder al ac t, ma ny of the  Federal  Indian  laws are ma de  in­
applicable to the Maine In dian  trib es.  I would ask you , Mr. Tu reen , 
in the  t es tim on y before the  Joi nt  Co mmittee  of the  M aine Le gisla tur e, 
in Augus ta, you said  th at  as the  nego tia tio ns  proceed ed, the Main e 
trib es came to see the  general  body of Federal  India n law as a sou rce  
of unnecessary Federal interference  in the management of tribal pro per ty.

Is thi s sent im en t the  reason  behin d the exclusion of mu ch of the  
Fed era l In dian  law  from the  s et tle men t bill?

Mr.  T ur ee n . Again , the re is no simple  answ er. The general  body 
of Fe deral  I nd ian law is exc luded in part  be cause th at  was the posit ion  
th at  t he  S ta te  held  to in the  n egoti ations. I t  was  the  S ta te ’s v iew  th a t
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the destiny  of the Maine tribes as much as possible in the future  
should be worked out between the State and the tribes.

The tribes were concerned about basic fundamental Federal pro­
tections which they had not had before the recent round of court cases. 
So i t is also true to say tha t the tribes are concerned about the prob­
lems tha t existed in the West because of the pervasive interference and 
involvement of the Federal Government in the inte rnal tribal matters.

Senator Cohen. The reason I raised the question is because tribes 
in other parts of the country are going to look to this particular section 
and raise questions as to why they could not enjoy a similar type of 
freedom from Federal intervention in the control of their lives. That 
is a question that  other members of this committee are going to want 
to deal with. I am sure it is going to be raised by other Members of the 
Senate and perhaps the Congress itself.

If 1 follow this theme a littl e bit, in section 5(e) the Federal act 
provides that 25 U.S.C., section 177, the present codification of the 
Nonintercourse Act, will not be applicable to the Maine tribes. It  is 
replaced by a special res train t on alienation which is found in section 
5(e)(2).

Y hy did you feel this new section on alienation was needed?
Mr. Tureen. Let me preface tha t by saying tha t in terms of what 

you were saying a moment ago, if there was only one kind of relation­
ship the Indians had to the United States, one might be 
more concerned about  the precedential nature of this settlement. The 
fact is that there are a myriad of different kinds of relationships tha t 
Indian t ribes have with the United States.

Senator  Cohen. I do not think any of them enjoy the status of the 
municipality, though.

Mr. Tureen . They are all different. They range from terminated 
tribes to the Alaska Natives to the 280 tribes. There are all kinds of 
different relationships—the Narragansett settlement that was passed 
in the last Congress.

With all due respect, and I know these questions will be raised, and 
I would expect them, I do not see why the addition of one more peculiar 
unique relationship between the  United States and a t ribe, or two, or 
three tribes, is going to substant ially change the situation tha t we have 
today because it is already the nature of Federal Indian law. It  is 
already highly idiosyncratic.

I am sorry . Can you repeat your basic question again?
Senator  Cohen. I am wondering why you felt that this special 

restraint on alienation was needed?
Mr. Turee n. Tha t was a ma tter of convenience, and purely tha t
Senator  Cohen. Does the new section carry with it  the whole bodj 

of law tha t we now have pe rtaining to the Nonintercourse Act?
Mr. Tureen. Yes, without any question. The statu tes are the same. 

There are a couple of minor differences.
In our negotiations we provided our own Nonintercourse Act merely 

as a ma tter  of convenience because it is only going to apply to par­
ticular  lands in Maine.

Senator Cohen. In section 8(c) of the Federal act, the Federal 
Government is prohibited from counting the income realized as a 
result of the implementation of section 5 which is the “Establi shment
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of Funds” section of this bill in computing any aid to individual or 
households, members of those households, or the tribes.

How did this provision come to be included?
Mr. Tureen. Or to the tribes themselves.
Well, this is not novel. We understand this provision has been 

included in other Indian sta tutes. I believe that the particula r language 
here was taken from a Navajo-Hopi settlement. It  is fairly obvious 
that  tha t is essential. For example, the settlement provides for a 
portion of the trus t funds to be set aside for older members of the 
tribes, for income to be paid to them. Absent this kind of protective 
language, the money paid to them could simply reduce their social 
security. The tribes, through their settlement, would be subsidizing

* the social security fund, which I do not think is the inten t ol the 
settlement. It  is intended to benefit the Indians, not merely to supplant 
other  Federal spending.

Senator Cohen. This committee has received a letter, which I 
mentioned earlier today, from Robert Coulte r of the Indian Law 
Resource Center, advising tha t the Penobscot and Passamaquoddy 
Tribes should be allowed to reassess the settlem ent package in light of 
the United States  June 10 decision in Washington v. Confederated 
Tribes of the Coleville Indian  Reservation, and a decision that came 
down last  Friday, White Mountain Apache Band  v. Bracker.

Do you agree with that  suggestion made by Mr. Coulter?
Mr. Tureen. No. I read both of those opinions, but aside from 

whatever  they say, I do not know how one could enter into negotia­
tions with another party  who took the position that every time the 
Supreme Court handed down another case, the matt er should be 
reopened. That  is wha t a negotiation is. At a particu lar point in time 
you reach an agreement , and if you are bargaining in good faith, 
tha t is what you do.

Senator Cohen. Then if you have reached your settlement with the 
State which you feel is fair and reasonable, and even though other  
cases might be cascading down that  would tend to make your case 
appear to be stronger, you do not feel it would be responsible or 
appropria te to reconsider it at this point?

Mr. Tureen. We have negotiated in good faith. We assume the 
other side has, and it would preclude tha t kind of behavior.

Senator Cohen. That is all I have for now.
Senator Mitchell?
Senator Mitchell. Mr. Tureen, what, in your judgment will 

happen if this legislation is not enacted?
Mr. Tureen. We will file our suits. The Federal Government, I 

assume, will proceed with litigation and the tribes will also proceed
• with litigation. We have established in several cases tha t tribes can 

proceed on their  own.
Senator Mitchell. Based upon your experience in this and other 

cases, what would lit igation involve?
Mr. Tureen. It  would involve—there are a variety  of ways in 

which the suit could be brought. I really cannot get into discussing 
precisely how we would file the action. Th at is a decision that  I would 
have to make with my clients and with my colleagues. But  it would 
be a suit pressing the claim that we have found the tribes to have 
and which the Justice Departmen t has found the tribes to have.
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Senator M itchell. If the matt er were litiga ted all the way, do you 
have any way of est imating  how long it would take?

Mr. Tureen. The estimates of 6 to 10 years, I think, are conserva­
tive. My guess is tha t it would probably be at least tha t long, and 
perhaps twice th at long.

Senator Mitchell. If you get into all-out litigation, would it be 
your intention to use all legal resources at your command to press the 
claims in behalf of your clients?

Mr. Tureen. There is no doubt about that.
Senator Mitchell. Including those tha t would have an effect on 

title  to land throughout the alfected area?
Mr. Tureen. The tribes  would be seeking full restitu tion under the 

law and would be using every legal means available to them to press 
their claims forcefully and effectively.

I am ethically bound to do that.  The tribes are morally bound to 
do that.

Senator Mitchell. What effect, in your judgment , would this 
settlement have upon other suits by tribes throughout the Nation?

Mr. Tureen. I would think tha t this would only have a direct 
effect on the Nonintercourse Act claims, and there are only a handful 
of them in the East.

I think Secretary Andrus was correct this morning when he said 
that the most important result of this is to demonstra te tha t Indian 
tribes and State governments and the Federal Government can 
negotiate in good faith and can reach an agreement on their differ­
ences which is reasonable and appropriate  and fair.

I think tha t tha t is the most important thing tha t this settlement 
stands  for. Tha t is, the proposition tha t disputes between Indians 
and others should be either resolved through the courts or through 
an honorable negotiated process.

Senator Mitchell. You heard my earlier questions regarding 
alienation of land and how tha t position does n ot apply to the lands 
to be acquired by the Maliseet Band. Do you have any comment on 
that—th at is, on the suggested criticism tha t this could result in 
dispersal of Maliseet land as opposed to the Passamaquoddy and 
Penobscot land?

Mr. Tureen. My clients support the Maliseet Band—the Houlton 
Band of Maliseet Indians. They have, throughout this process. I hey 
would very much like to see their lands protected.

As you know, it is the Passamaquoddy and Penobscot Tribes which 
have agreed, out of the funds set aside for them in the settlement, to 
provide 5,000 acres for tha t band. We would hope and urge th at the 
Congress would provide, at least minimally, the same kind of pro­
tections for the land as it provided for Indian territory lands of the 
Passamaquoddies and Penobscots. Ye would hope that the State 
of Maine would concur in that  one provision.

Senator M itchell. There exists a State law which has been enacted 
and legislation which is now proposed in Congress. Is there anything 
else which any party anticipates receiving which is not contained in 
these two documents? That  is, are there any ancillary agreements, 
any side agreements, any other provisions tha t are not included in 
the State legislation and this proposed Federal legislation?

Mr. T ureen. There are things which flow from this  but no separate 
agreements. For example, this legislation provides tha t the Maine
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tribes will now, for the first time in history, begin to receive their full 
share of Federal India n programs. As you may know, they have been 
drastically short changed. During the last few years, those were the 
only years since 1832 when they received any benefits that were 
especially set aside for Indians at all.

Obviously, and we have discussed this with representatives of the 
Carter  adminis tration, that question of funding must be addressed. 
The Maine tribes must  have an equitable share of money for which 
this legislation calls. They must have their fair share of cap ital im­
provement funds which have not been provided in the past. All of 
those are matters  which we expect to address th rough the appropriate 
channels, the appropria tions process—discussions with the admin­
istration  and such.

Senator Mitchell. As I unders tand your answer, then, apart from 
those matters that are specifically identified in the legislation, or 
which flow natu rally  from i t, there are no separate matters. That is, 
the people of the State of Maine and the Nation can be assured th at  
the agreements are self-contained and tha t whatever benefits ought 
to be received by either side are spelled out in the agreement. Is that  
a fair sta tement to make?

Mr. Tureen. I think tha t is fair to say, except for things that  
would logically flow from those two pieces of legislation.

Senator Mitchell. You heard Secretary Andrus and Attorney 
General Cohen both  testify regarding some areas tha t they feel re­
quire some more work. Indeed, you yourself—not yourself, but  Mr. 
Sappier, I th ink—identified such areas. I assume tha t your clients and 
yourself are prepared to continue working with the Secretary of the 
Interior and the State of Maine to resolve those areas, hopefully to 
meet the objections which have been raised by all sides, and to per­
fect this bill to eliminate in advance any possible opposition to it. 
Is that right?

Mr. Tureen. There is no question about it. We are looking forward 
to doing tha t within the next couple of weeks. I would concur with 
Secre tary Andrus and with Attorney General Cohen when they said 
that  they  feel we can be back by the time of markup with solutions.

Frankly, I would like to say tha t I have read Secretary Andrus’ 
testimony in i ts entire ty. I th ink i t is remarkable tha t at this stage we 
have as few problems as we do. I do not see anything tha t he is raising 
tha t in my estimation is not soluble. Many of the matters that he 
has raised have already been discussed between members of the 
negotia ting committee  and representa tives of the Maine atto rney  
general’s office and the  administra tion.

I think for the most par t we are dealing with technical refinements, 
mat ters  of clarification, and no subs tantive changes.

Senator  Mitchell. In the ordinary  land transact ion, the buyer  
negotiates with the seller. It is the buyer who is paying the price. 
One of the comments made about  this process which renders this 
unusual—I know you have heard this comment because it was made 
to you in a meeting which I attended by someone else—was th at  
here you, representing the parties who will get the land, nego tiated  
with the partie s who were selling the land, but the person who is 
paying the money for the land was not in the room. This, I think you 
will concede, is an  unusual situation.
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W ha t assurance  will you give this Congres s, th e people of Ma ine , 
and the  people of the Na tio n,  th at  even  tho ug h you were lack ing  the 
normal incent ive  th a t a buyer had, th at is, th a t the mon ey for the 
lan d or wh ate ver goods or services were being purch ased  was coming 
ou t of the  buy er ’s pocke t, th at you have  ne go tia ted  a  fair  an d a re aso n­
able  price  for the lan d in  que stio n here?

Mr. T ur ee n. Wel l, Senator , th at normal inc en tive might no t have  
bee n the re bu t an othe r very rea l one was. T hat  was th at  we were  
going to hav e to face  yo u today, and  th at  you are  going to have  to 
face  your  colleagues in  the Sen ate , and ul tim ately you  are going to 
have  to face the House  of Represe nta tiv es,  and the ad minist ra tio n is 
going to hav e to pass judg men t on this.

We knew from the  ve ry  beginning th at  unless wha t was ne go tia ted  
was  reas onable and fai r and  within normal com mercia l lim its,  it  was 
no t going to  fly. T ha t is wh y we—none  of us is ex pert in  these m at te rs— 
hired the most comp ete nt  cons ul tant  th at  we could  find. He will 
testi fy  tom orro w at  th e comm ittee’s req uest.

We fully  expecte d fro m the  beg inning th at  all of thi s would be su b­
ject  to scr utiny . I am plea sed , bu t no t surprised , th a t the  D ep ar tm en t 
of t he  I nte rio r would  send a t eam  of apprai ser s up  to  Maine . T hey  have  
come back and  said  th at th at  which was done was appro priat e an d 
wi thin normal  com mercial  limits.

I t  is not th at  diff icul t, really,  to price  ou t Ma ine  woodland. I t  is 
no t as ethereal as is m uch real  est ate  appra isa l. Bas ically wh at you  do 
is count the  t rees . You count the  species. You mul tip ly  t he numb er of 
trees by wh ate ver the pric e is. You add  in som eth ing  for res idu al 
and the  qu ali ty  of the land, and you  discou nt.  I t  is fair ly mathe ­
ma tical.  I th ink wh at In te rior  found  was th at  we did  n ot  d evi ate  f rom 
th at  normal  app roach.

Senator  M itc hell . So I underst and you  conclus ion to be th at  you  
and your  clients are sat ifie d th at  the am ount being paid for thi s lan d 
is  a fair  and reason able one. If you had the  money  and  were pay ing  
yo ur  own money , thi s w ould  be a r easona ble  pric e from you sta nd po in t.

Mr . T ur ee n. I th ink th at  is the  pos ition of the  negotia ting com­
mitt ee  a t t his  po int , and th at  will be the  rec om me ndation  to  th e trib es,  
yes.

Se na tor  M itc hell . I have  one final que stio n.
You  hav e hea rd me refe r previously to quest ion s raised in two 

docume nts  w hich I pu t in the  record, and  I know you  h ave  seen these 
befo re. They ma y have  slip ped  your min d in the  interv eni ng  mo nth s, 
bu t since one of the m seem s to be dire cted at  y ou,  I wonder if I cou ld 
ask  th at  quest ion  and  ask  y ou to com men t on it?

Mr . T ur ee n. I  try  my best to forg et ab ou t doc um ent s like th at .
Senator  M itc hell . Th is is a quest ion  th at  appeare d in the  Bango r 

Da ily  News edi tor ial of Ma rch  28 , 19 80 . I t was among a series ot 
quest ions, and  it say s:

If  th e  In di an s ge t th e ir  la nd an d mo ne y in Main e, will  th e  N at iv e Am erican  
R ig hts  Fu nd  an d th e o th er fo un dat io ns  th a t ha ve  ba nk ro lled  th e In dia ns in th ei r 
leg al qu es t di sp at ch  an  a rm y  of we ll- financed lawye rs  to  Maine , to  chase down  
o th er hi stor ic  in ju st ices  hea ped  up on  th e N at iv e Amer ican s by  ou r fo re fa ther s?

Do you hav e any com me nt on th at  que stio n?
Mr . T ur ee n. We tr y  to be effec tive advocat es for our clien ts, and  

I hope th at  the Na tiv e Am eric an Righ ts Fu nd  will con tinu e to do th at .
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It  should be apparent to the Bangor Daily  News and to this com­
mittee tha t the Native  American Rights Funds—tha t neith er the 
Native American Rights Funds nor I, nor Archibald Cox, who is 
my cocounsel, no r the firm of Hogan and Har tz here in Washing ton, 
which has assisted us over the years—none of us has a contingent fee 
interest in this case or any contrac tual. The tribe has no contrac tual  
obligation to pay any of us anyth ing.

The Bangor Daily News seems to be misinformed on that point. 
It  seems to believe tha t 10 percent of this, or something, is going to go 
to the Native American Rights Fund, which is not true. Bu t we try  
to be responsible advocates, and we try  to effectively represent our 
clients. I hope t ha t we will do tha t in the future.

Senator Mitchell. Before you acquire specific parcels of land,  I 
assume it  will be your intention to conduct an appropria te search of 
the tit le of that land and make certain th at the t itle will be a valid one 
tha t you will be receiving?

Mr. Tureen. Under the scheme laid out, the land will be acquired 
by the United States . The United States  has its own provisions for 
acquiring land, as I understand it. Generally speaking, it requires  a 
consensual condemnation action, I believe. I am no expert on the 
Justice Depar tme nt’s procedures here, but  it is my understanding 
tha t not only do they  search the title but  they cure any defect th at  
may be there in any event.

Senator Mitchell. Thank you very much, Mr. Tureen, and all of 
you gentlemen.

Senator Cohen. There is no financial arrangement between you 
and the clients you represent?

Mr. T ureen. None.
Senator C ohen. Thank you, Mr. Tureen, and all of the other 

gentleman.
We have one final witness this morning. lie  is counsel for the land- 

owners, Donald Perkins. He is with the law firm of Pierce, Atwood, 
Scribner, Mien, Smith, and Lancaster of Portland , Maine. He is legal 
counsel to several of the  large landowners of Maine who have agreed 
to participa te in the land transfers that are contempla ted in this 
proposed legislation.

Mr. Perkins, we look forward to hearing your remarks.
If you could summarize your statement, it would be very helpful 

at this point in time. Your full statement will become a par t of the 
record.

Please proceed, Mr. Perkins.

STATEMENT OF DONALD W. PERKINS, COUNSEL FOR LAND-
OWNERS IN  MAINE, FROM PIERCE, ATWOOD, SCRIBNER, ALLEN,
SMITH, AND LANCASTER, PORTLAND, MAINE

Mr. Perkins. Thank you, Senator Cohen and Senator Mitchell.
My name is Donald  W. Perkins. I am counsel for Maine landowners 

who have indicated willingness to provide options for the sale of forest  
land at fair market value to facilitate  the settlement of the Maine 
Indian  claims.

I understand that  the Governor, the Maine a ttorney general, mem­
bers of the Maine congressional delegation, and o ther public represen-
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tatives  have or will address the public issues involved in this legisla­
tion. We support their efforts to resolve this mat ter by means other 
than litigation.

In the fall of 1978, the White House proposed the so-called Hath­
away plan which made it clear that the administra tion accepted this 
mat ter as a Federal responsibility and accepted the Sta te’s support of 
the Maine tribes over the years as an adequate State contribution.

During the summer of 1978, then Governor, James Longley re­
quested representatives of landowners to meet with him to discuss 
the availabi lity of land for a settlment. We also met with Senator 
Muskie and other State and Federal officials.

We were urged to find lands where the owner was willing to sell and 
to negotiate fair market value options with the tribes. Governor 
Longley made it clear tha t owners were not to be forced to sell and 
tha t prices were to be negotiated  not by the State, but  between 
owners and the tribes.

We searched out land from a varie ty of sources: Brokers, newspaper 
advertisements, and land traders . We solicited landowners of all sizes.

The first list of approximately  100,000 acres involved many small 
parcels as each landowner came up with the land which he could best 
spare from his operation. As a result, some of these parcels were in 
remote locations, some were hilly, and some were cut over.

It  was my estimate approximate ly 2 years ago that  such land could 
be pulled together for approximately $150 per acre. Obviously, be tter 
land costs more and prices have risen in the in tervening 2 years. I do 
not know where the White House 2 years ago, came up with prices 
ranging from $100 to $112. I t has been indicated to me that  this was 
a negotiating figure without any basis in fact. Both the Maine at torney 
general’s office and I told them they were incorrect.

The tribes persisted in their efforts to obtain lands near their res­
ervations, contiguous so as to facilitate management, and with at 
least average stocking of timber. As their search continued the tribes 
found several middlesize owners who were willing to sell large tracts  
of land in the general area of their reservations. It is not surprising 
that  the fair market value of those lands is higher than the first 
selection.

I would like to insert at this point a response to two or three ques­
tions which have been raised which relate to this negotiation process.

In the first place, the financial dimensions of this settlement are 
in large measure dictated by the determination, apparently,  tha t 
there were to be 300,000 acres of average quality  forest land in the 
settlement. Once you make tha t proposition, then it is a question 
pre tty  much for appraisers and experts as to what is average quality 
and what is fair market value.

Now the question was raised about Dead River. It  is my under­
standing tha t the principal reason that Dead River decided to put 
their land on the maiket was th at the inflation of the last year or two 
had made other investment opportunities more attr act ive  to them 
than the retention of tha t forest land.

I would say this to you, however. The proposed Dead River trans­
action and all of the other option transactions, as far as we are con­
cerned, are  fully open to the s crutiny  of Congress and the administra­
tion. We will cooperate with you in th at regard.
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The question was asked about were there any other  side deals or 
contracts . The only ones I know of are as follows.

In the case of Dead River, there are drafts, unfinalized agreements  
for the sale of two sawmills and for management of sawmills, on the 
one hand, and land on the other. Dead River’s option is conditioned 
upon those contracts ultimately being finalized. The reason for tha t 
is tha t the three aspects of the situation tie together. The land of Dead 
River has long been selectively managed for sawtimber which, of 
course, is a very high use of land. Thus, they provide sawtimber 
for mills. Mills in turn  rely upon tha t sawtimber and Dead River 
has in place management people experienced relative to both those 
sawmills and of the land.

* So, from Dead River’s standpoint, tha t seemed like sense. And 
from what Mr. Tureen has conveyed to me, the tribes ’ analysis does 
appear  to make sense to them. Obviously, what we are talking about  
here is an option, and we are talking about choices the appropriate 
public authorities  can make.

Third: From the beginning, these options were negotiated on the 
basis of Internal Revenue Service section 1033 tax t reatmen t; namely, 
tha t if the landowner reinvests the proceeds in like proper ty within 
3 years, no capital gain will be recognized. Then counsel to the Presi­
dent, Robert Lipshutz, was so advised by my letter of October 26, 
1978, copies to Governor Longley, then Attorney General Brennan, 
members of Maine’s congressional delegation and various other 
interested parties. Solicitor Krulitz of the Interior Department was 
also so advised. Tha t tax treatm ent is an essential ingredient of the  
willingness of individual sellers to sell and of the prices negotiated. 
It  is an express condition stated  in the options which we have 
collected.

Equally impor tant, it is fair treatm ent. When a private landowner 
steps forward, at the urgent request of the Governor, to make land 
available so tha t there can be a settlement of claims on behalf of 
Indian tribes, prosecuted by the U.S. Government as trustee  for those 
tribes, to recover possession of two-thirds, or 60 percent, of the State 
of Maine, exerting not only the compulsion of the possible success of 
their  action, but the great burden of the cost of defense and the financial 
consequences of land being frozen in the course of litigation for many 
years, then we have sales for a public purpose and to meet a Federal 
responsibility.

Sales under those conditions come within the rationale of section 
1033 tax treatm ent, and I have filed with this committee a copy of 
the memorandum on this subject filed on June 29, 1979, by the law 
firm of Goodwin, Proc ter, and I loa r of Boston, Mass., with respect to

* the proposed amendment to the Rhode Island Indian Claim Settle ­
ment Law, Public Law 95-395, which discusses in detail the legal 
history and context of tha t proposition.

Senator Cohen. "Without objection, the record will remain open 
for the purpose of inserting this memorandum.

[The material follows. Oial testimony resumes on p. 281.]

69-801 0 - 8 1  (V ol.  1) -  13
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M E M O R A N D U M
June 29, 1979

TO: ASSISTANT SECRETARY OF THE TREASURY FOR TAX POLICY
DONALD C. LUBICK

FROM: DONALD P. QUINN, ESQ., GOODWIN, PROCTER & HOAR, 28
STATE STREET, BOSTON, MASSACHUSETTS, CO-COUNSEL TO THE 
PRIVATE DEFENDANTS IN THE CASE OF NARRAGANSETT TRIBE 
OF INDIANS V. SOUTHERN RHODE ISLAND LAND DEVELOPMENT 
COMPANY, ET A L.

RE: Proposed Amendment to Rhode Island Indian Claims
Settlement Act (P.L. 95-395 ) —  S.687; H.2993

I. INTRODUCTION
On January 8, 1975, the Narragansett Tribe of Indians 

initiated two lawsuits in the United States District Court for 
the District of Rhode Island against the State of Rhode Island 
and thirty-five private defendants. Narragansett Tribe of 
Indians v. Rhode Island Director of Environmental Management, 
C.A. No. 75-0005 (D.R.I.) and Narragansett Tribe of Indians v. 
Southern Rhode Island Land Development Co., et al., C.A. No. 
75-0006 (D.R.I.). Approximately one month before these actions 
were scheduled for trial, the parties to the litigation executed 
a Joint Memorandum of Understanding Concerning Settlement of the 
Rhode Island Indian Land Claims ("Agreement"), February 28,
1978, attached hereto as Exhibit A. Under the terms of the 
Agreement, the State of Rhode Island and. certain private land- 
owners were to convey their land to a proposed state-chartered, 
public corporation ("Narragansett Corporation") controlled by 
members of the alleged plaintiff tribe.
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The Agreement represented the first out-of-court settlement 
of Indian land claims brought pursuant to the Trade and Inter­
course Act of 17901 (25 U.S.C. § 177). On October 2, 1978, 

President Carter signed into law the "Rhode Island Indian Claims 
Settlement Act" (P.L. 95-395), attached hereto as Exhibit C, as 
the first step toward implementing the Agreement. Three Million 
Five Hundred Thousand Dollars was appropriated by the Federal 
Government to finance the acquisition of the privately held land 
involved. On May 10, 1979, Governor Garrahy signed the state 
implementing legislation known as the "Narragansett Indian Land 
Management Act", attached hereto as Exhibit D.

The Federal and State implementing legislation incorporated 
most of the terms of the Agreement. However, section 4 of the 
Agreement which states "[t)he parties to the Lawsuits will 
support efforts to obtain deferral of both state and federal 
income taxes resulting from the conveyance of privately held 
Por,tio n s  of the Settlement Lands" was deleted "in order not to 
delay enactment of the settlement legislation since inclusion 
would have involved sequential referral to the Ways and Means 
Committee." House Report No. 95-1453, "Summary of Major Provi­
sions", § 5 at 11; see also, Senate Report No. 95-972 at 10, 
attached hereto as Exhibits E and F. Because § 4 of the Agreement

As of this writing, approximately 19 similar claims covering 
eight states are, or in the near future may, be in litigation 
See, letter of Donald P. Quinn to Don L. Ricketts, Joint 
Committee on Taxation, March 29, 1979, attached hereto as Exhibit B.

1
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was supported by all the parties to the litigation, by the 

Administration and by those congressional committees having 

jurisdiction over Indian affairs, it was agreed that legislation 

implementing this provision of the Agreement would be resubmitted 

in this session of the Congress. See, S.687 and H.2993, attached 

hereto as Exhibit G.
The legislation provides for the deferral of recognition of 

capital gains resulting from the conveyance of the land of the 

private defendants to the Narragansett Corporation. We are also 

proposing an amendment to these bills Lhat the time period 

within which the seller must reinvest begins to run from the

effective date of the act.
It is our belief that the Treasury Department should look 

favorably upon this legislation not only because it was an 

integral and important part of the Agreement, but because its 

purpose is wholly consistent with goals and purposes established 

by I.R.C. § 1033 which permits the deferral of taxes on gains 

occurring as a result of involuntary conversions. Although a 

strong case could be made to justify the deferral of recognition 

of such gains even in the absence of this legislation, we believe 

that a legislative resolution of this issue is preferable in 

that it would eliminate uncertainty with respect to the availabil­

ity of §1033 treatment. To support this position, it is necessary 

not only to examine the scope and intent of § 1033, but the law 

governing Indian land claims in general and the facts of the 

Narragansett case in particular.



II. I ND IAN LAND CLAIMS UNDER THE TRADE AND INTERCOURSE ACT

In 1790, Congress enacted the Trade and Intercourse Act (25

U.S.C. § 177) which specifically provided that:
"No purchase, grant, lease, or other conveyance of 
land, or of any title or claim thereto, from any 
Indian nation or tribe of Indians, shall be of any 
validity in law or equity, unless the same be made by 
treaty or convention entered into pursuant to the 
Constitution."

While the entire scope and parameters of this provision 

have not as yet been subject to full judicial determination, the 

court in Narragansett Tribe of Indians v. Southern R.I. Land 

Development Co., 418 F. Supp. 798, 803 (D.R.I., 1976) indicated 

that to establish a prima facie case under the Trade and Inter­

course Act, a plaintiff must show that:
"1) it is or represents an Indian 'Tribe' within the 

meaning of the Act;
2) the parcels of land at issue herein are covered 

by the Act as tribal land;
3) the United States has never consented to the 

alienation of the tribal land;
4) the trust relationship between the United States 

and the tribe, which is established by coverage
of the Act, has never been terminated or abandoned

Land transfers found to be in violation of the Trade and 

Intercourse Act are void. Ewert v. Bluejacket, 259 U.S. 129 

(1922). Traditional defenses such as laches, adverse posses­

sion,' statute of limitations and estoppel by sale appear not to 

be available to defendants in actions brought by Indian tribes. 

Narrangansett, supra, at 804-805; Board of Commissioners v.

United States, 308 U.S. 343, 350-351 (1939). The Supremacy

Clause of the Constitution mandates that the extinguishment of
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Indian title is a matter of federal, rather than state, law. 
United States v. Holliday, 70 U.S. (3 Wall) 407, 419-420 (1865); 
Oneida Indian Nation v. County of Oneida, 414 U.S. 661, 670 
(1974).

Article I, § 8 of the Constitution, which provides that 
Congress shall have the power " [t]o regulate commerce . . . with 
the Indian tribes", vests exclusive jurisdiction over Indian 
affairs with the Federal Government.2 Oneida Indian Nation v. 

County of Oneida, supra at 667; Pierce v. United States, 255 
U.S. 373, 391-92 (1920); United States v. Sandoval, 107 U.S. 28, 
38 (1913); Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 18-19 
(1830). The Trade and Intercourse Act which was enacted to 
implement this exclusive federal jurisdiction over Indian affairs 
was premised on the notion that Indian tribes or nations were 
"distinct political communities, within which their authority is 
exclusive, and having a right to all the lands within those 
boundaries, which is not only acknowledged, but guaranteed by 
the United States.11 Worcester v. Georgia, 31 U.S. (6 Pet.) 515,

2 In United States v. Lariviere, 93 U.S. 846, 847 (1876), the 
Supreme Court commented on the direct relationship between 
exclusive federal jurisdiction over Indian tribes and the 
semi-sovereign status of such tribes when it stated that 
"[a]s long as the Indians remain a distinct people, with 
■existing tribal organizations, . . . Congress has the power 
to say with whom, and on what terms they shall deal, . . ."



557 (1832) (emphasis a d d e d ) United States v. Sante Fe Pacific 

R.R. Co., 314 U.S. 339, 348 (1941). According to Chief Justice 

Marshall, the Trade and Intercourse Act "avowedly contemplates 

the preservation of the Indian nations as an object sought by 

the United States" and provides that all relations with such 
tribes shall be within the exclusive province of the United 
States. Worcester v. Georgia, supra.

The responsibility of the United States toward Indian 
tribes or nations was more fully discussed in Joint Trib. Coun. 

of Passamaquoddy Tribe v. Morton, 528 F.2d 370 (1st Cir. 1975). 

According to the First Circuit, a "trust relationship" similar 

to that between a guardian and a ward exists between the Federal 

Government and Indian tribes. 528 F.2d at 375; see also Cherokee 

Nation v. Georgia, supra. The Trade and Intercourse Act forms 

the statutory basis of this trust relationship by establishing 
that "the policy of the United States is to protect Indian 

title; . . . "  528 F.2d at 376. There is no requirement that a

3 To constitute a tribe, a certain degree of independent
political authority is required. U.S. Dept. of Interior, 
Federal Indian Law 461 (1958). Indeed, the term "Tribe", 
as used in the Trade and Intercourse Act, has been defined 
by the Supreme Court as:

"a body of Indians of the same or similar race, united 
in a community under one leadership, and inhabiting a 
particular though sometimes ill-defined territory." 
United States v. Candelaria, 271 U.S. 432, 441-442 
(1926) (quoting Montoya v. United States, 180 U.S. 
261, 266 (1901).
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tribe must be specifically recognized by the Federal Government 
to come within the provisions of the Trade and Intercourse Act. 

528 F.2d at 377. As the First Circuit stated in Passamaquoddy, 

supra at 379
"That the Nonintercourse Act imposes upon the 

federal government a fiduciary's role with respect to 
the protection of the lands of a tribe covered by the 
Act seems to us beyond question, both from the history, 
wording and structure of the Act. . . . The purpose 
of the Act has been held to acknowledge and guarantee 
the Indian tribes' right of occupancy, United States 
v. Santa Fe Pacific R.R. Co ., 314 U.S. at 348, 62 
S. Ct. 248, and clearly there can be no meaningful 
guarantee without a corresponding duty to investi­
gate and take such action as may be warranted in 
the circumstances." (emphasis added).4/

This fiduciary relationship requires the Federal Government 

to take such affirmative steps as may be necessary to fulfill 

its obligations. 528 F.2d at 379. These obligations cannot be 

ignored. Rockbridge v. Lincoln, 449 F.2d 567, 573 (9th Cir. 1971). 

As the Court of Claims stated in Seneca Nation of Indians v.

United States, 173 Ct. Cl. 917, 923 (1965):

4 Pursuant to the First Circuit's decision in Passamaquoddy 
establishing a trust relationship between the federal gov­
ernment and Indian tribes under the Trade and Intercourse 
Act, the United States has indicated its intention to seek 
recovery of approximately 5-6 million acres in Maine on 
behalf of the Passamaquoddy and Penobscot Tribes unless 
a settlement is reached. See, Litigation Reports, United 
States Department of the Interior re: United States v. 
Maine, Civil No. 1966 N.D. and United States v. Maine, 
Civil No. 1969 N.D., Jan. 10, 1977, attached hereto as 
Exhibit H.



"The requirement has always been for federal consent 
and participation in any disposition of Indian real 
property. From the beginning, this legislation has 
been interpreted as giving the Federal Government a 
supervisory role over conveyances by Indians to others, 
. . . This responsibility was not merely to be present 
at the negotiations or to prevent actual fraud, decep­
tion or duress alone; improvidence, unfairness, the 
receipt of an unconscionable consideration would 
likewise be of federal concern... The concept is 
obviously one of full fiduciary responsibility, not 
solely of traditional marketplace morals. When the 
Federal Government undertakes an obligation of trust 
toward an Indian tribe or group, as it has in the 
Intercourse Act, the obligation is 'of the highest 
responsibility and trust,1 not that of 'a mere contract 
ing party' or better business bureau."

The fiduciary relationship between Indian tribes and the 

United States obligates the Federal Government to do whatever is 

necessary to protect Indian land which has been conveyed in 

violation of the Trade and Intercourse Act. The failure of the 

United States to protect Indian tribes from violations of the 

Trade and Intercourse Act constitutes a breach of the fiduciary 

relationship, United States v. Oneida Nation of New York, 477 

F.2d 939, 944 (Ct. Cl 1973), which imposes "a distinctive obli­

gation upon the Government" which should "be judged with most 

exacting fiduciary standards." Passamaquoddy v. Morton. 388 F. 
Supp. 662-663 (D. Maine, 1975).

Not only are Indian tribes unique, semi-sovereign entities 

but they are considered "wards" of the United States on whose
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behalf the Federal Government must exercise affirmative respon­

sibilities. For these reasons, Indian land claims are, in 

essence, public rather than private actions brought pursuant to 

explicit provisions of federal law and the Constitution. It 

is in this context that the Narragansett claim must be viewed. 
Ill. STATEMENT OF THE NARRAGANSETTS' CASE 

On January 8, 1975, the Narragansett Tribe of Indians 
brought suit in the federal district court for the district of 

Rhode Island seeking to recover approximately 3,200 acres of 
land in Charlestown, Rhode Island. In the First Amended Com­
plaint ("Complaint") filed on June 24, 1975, attached hereto as 

Exhibit I, the Narragansetts alleged that the Trade and Inter­

course Act discussed in Section II herein, "established and con­
firmed the Tribe's right of possession to all of the land which 

is the subject matter of this action." (Complaint, T 11)- The 
Narragansetts' right of possession to the subject land ceased in 

1880 when the State of Rhode Island adopted "An Act to abolish 

the tribal authority and tribal relations of the Narragansett 
Tribe of Indians", attached hereto as Exhibit J. (Chapter 800, 

Rhode Island Public Laws, 1880).
It was this act of the Rhode Island legislature which the 

Narragansetts contended unlawfully resulted in the alienation of 

their tribal lands in 1880 and which formed the basis of their
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action in federal court. (Complaint, UH 12-17). By way of 

relief, the Narragansetts asked the Court to declare 

the defendants' possession of the subject land in violation 

of the Trade and Intercourse Act (25 U.S.C. § 177) and to 

"[d]ecree, declare and adjudge that the plaintiff has the 

right of possession to the land. . . . "  (Complaint, U 18, 

Prayer 1).
The propriety of the Rhode Island General Assembly's 

termination of the Narragansett Tribe in 1880 was the subject 

of a lengthy opinion rendered by the Rhode Island Supreme 

Court in 1898. See Opinion of the Justices of the Supreme 

Court, 20 R.I. 713 (1898). In particular, the Court sought 

to determine whether Article I, § 8 of the United States 

Constitution precluded Rhode Island from exercising direct 

jurisdiction over the Narragansetts. 20 R.I. at 771. The 

Rhode Island Supreme Court concluded that although Article I,

§ 8 gives the federal government exclusive power to regulate 

commerce with Indian tribes, "the political officers of the 

United States have never, so far as we can ascertain, recog­

nized the existence of such a tribe as the Narragansetts, 

hence they are not a tribe, commerce with which by that clause 

Congress in empowered to r e g u l a t e . 20 R.I. at 780.

5 This holding by the Rhode Island Supreme Court was perfectly 
consistent with existing U.S. Supreme Court decisions on the 
Trade and Intercourse Act at the time. For example, in 
Justice McLean's concurring opinion in Worcester v. Georgia, 
supra at 580, he stated that:
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Until the 1975 action brought by the Narragansetts in the 
federal court, the legality of the 1880 action of the Rhode 
Island General Assembly was never seriously questioned. In 
1900, a subcommittee of the Committee on Indian Affairs of the 
United States Senate held hearings "in relation to Certain 
Claims of the . . . Narragansett . . . Indians." These hearings 
were intended "to inquire into the legal and political status of 
the various tribes or claims of Indians", including the Narragan­
setts. At this time, the Narragansetts specifically asked the 
Senate "[t]o test the question whether they as a tribe are 
entitled to the lands which originally belonged to them."

Although c. 800 of the Acts of 1880 was specifically brought 
to the attention of members of the subcommittee, the Senate 
never took any action to redress the alleged grievances of the

5 [continued]
"In some of the old states, Massachusetts, Connecticut, 
Rhode Island, and others, where small remnants of 
tribes remain, surrounded by white population, and 
who, by their reduced numbers, had lost the power of 
self government, the laws of the State have been 
extended over them, for the protection of their 
persons and properties." (emphasis added).

Similarly, in the congressional debates over the Indian 
Removal Policy initiated by President Jackson in 1830, one 
congressman remarked that " . . .  I pass over the laws of .
. . Rhode Island . . .  in which jurisdiction and sovereignty 
over the Indians in . . . [its] limits are asserted, as 
well before the revolution as after it. . ." Abridgement of 
the Debate of Congress, May 1830.
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Narragansetts. Indeed, on April 4, 1901, the Department of the 

Interior stated that "(t]he affairs of the Narragansetts are not 

under federal control and this office would have no jurisdiction 

of any claim they might have against said State." Assistant 

Commissioner, Office of Indian Affairs to James Arnold, April 4, 

1901, attached hereto as Exhibit K.
Over the years, the Federal Government consistently held to 

its position that the Narragansetts were subject to state, 

rather than federal, jurisdiction. According to the Department 

of the Interior:
"The Narragansett Indians have never been under 
the jurisdiction of the Federal Government and 
Congress has never provided any authority for 
the various departments to exercise the jurisdic­
tion which is necessary to manage their affairs.
They are under the jurisdiction of different states 
of New England."

E.B. Meritt, Department of the Interior to Daniel Sekater, June 

29, 1927, attached hereto as Exhibit L. See also additional 

correspondence from the Department of the Interior relative to 

the Narragansett Indians, attached hereto as Exhibit M.

For almost 100 years, it was assumed that the conveyances 

authorized by c. 800 of the Acts of 1880 were legal and proper.

The defendants in the federal court action brought by the Narragan­

setts reasonably relied upon earlier determinations by both the 

State and Federal governments that they had good title to the 

subject land. It was the defendants' position that had the 

lawsuits gone to trial, their title to the land would have been 

upheld. Yet, recent court decisions such as in Passaroaouoddy
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and Oneida6 raised the distinct possibility that the United 

States had failed to fulfill its trust responsibilities toward 
the Narragansetts in 1880. It was the realization that the 
defendants risked losing all their land, along with the staggering 
costs of defending the lawsuits, which ultimately prompted the 
Settlement Agreement.

IV. THE SETTLEMENT
The Agreement reached among the parties to the Narragansett k

litigation contained nineteen provisions, all of which were 
considered "as inseparable, dependent requirements and which are 
all conditioned upon requisite, favorable and timely action by 
the appropriate executive and legislative branches of the govern­
ments of the State of Rhode Island and the United States of 
America." Although the United States was not a party to the 
lawsuits, the Rhode Island congressional delegation and the 
Administration were kept constantly apprised of the negotiations 
which led to the settlement. Senate Report, supra at 9.

Under the terms of the Agreement, the Narragansett Corpora­
tion was to be created to hold and manage the settlement lands 
acquired from both the State of Rhode Island and the private

6 In Oneida, supra at 670, the Supreme Court cast doubt on 
the widely-held notion that the Tpade and Intercourse Act 
did not apply to states such as Rhode Island by stating 
that "[t]he rudimentary propositions that Indian title is 
a matter of federal law and can be extinguished only with 
federal consent apply in all of the States, including the 
original 13." See, Worcester v. Georgia, contra at 580.



defendants (Agreement, 51 1). Although the settlement lands were 

to remain subject to the criminal and civil jurisdiction of the 

State, these lands were to be exempt from local taxation (Agree­

ment, 5111 9, 13). Also, the Narragansett Corporation was to have 

the right to establish its own regulations concerning hunting 

and fishing (Agreement, II 11). Development of the settlement • 

lands was to be guided by a land use plan mutually acceptable to 

the Narragansett Corporation and Charlestown Town Council, with 

the overwhelming majority of land perpetually committed to 

conservation purposes (Agreement, 5151 12, 14).

Although the Agreement states that "[n]o private landowner 

shall be required to convey any land .'. . without his or her 

consent," to the Narragansett Corporation, the signing of the 

Agreement was contingent upon the prior agreement of certain 

defendants to convey their land (Agreement, 11 3). The acquisi­

tion of these private lands was to be financed by a $3.5 million 

federal appropriation (Agreement, U 5). The State of Rhode 

Island also contributed land valued at $2.7 million to the 

Narragansett Corporation (Agreement, U 2; Senate Report, supra 

at 8).
Because Indian land claims can be extinguished only with 

the consent of Congress, the parties to the litigation were re­

quired to seek implementing federal legislation. The Rhode 

Island Indian Claims Settlement Act (P.L. 95-395), which im­

plemented portions of the settlement was "predicated, first, 

upon the finding and conclusion of the Administration that the
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pe nd en cy  o f  th e s e  la w s u i ts  h a s  r e s u l te d  in  s e v e re  ec on om ic  

h a rd sh ip s  fo r  th e  r e s id e n t s  o f  th e  Town o f  C harl est ow n  by  c lo u d in g  

th e  t i t l e s  to  much o f  th e  la n d  in  th e  town , in c lu d in g  la n d s  n o t 

in v o lv e d  in  th e  la w s u i t s ; . . . "  (P .L . 95-3 95, § 2 (b ) )  (e m phasi s

a d d e d ) .

In  ex ch an ge  fo r  C o n g re ss io n a l ap p ro v al o f  a l l  p r i o r  t r a n s ­

f e r s  and th e  e x ti n g u is h m en t o f  a l l  c la im s o f  a b o r ig in a l  t i t l e ,  

th e  N a r ra g a n se tt  C o rp o ra ti o n  r e c e iv e d  a $3 .5  m il l io n  f e d e r a l  a p p ro p ri a  

t io n  to  p u rc h ase  la n d s fro m th e  p r iv a te  d e fen d a n ts  w hi ch  wou ld  

be  h e ld  in  t r u s t  fo r  th e  b e n e f i t  o f  th e  N a rra n g a n se tt  I n d i a n s .?

(P .L . 95 -3 95 , §§ 4,  6 ) . E x ti n g u is h m en t o f  th e  N a r ra g a n s e t t

7 In  Mashpee T ri b e  v . New Seabury  C orp . , e t  a l . ,  C iv i l  A c ti o n  
No. 76 -3 19 0- S (D. M ass .)  th e  p r iv a te  d e fe n d a n ts  b ro u g h t a 
t h i r d  p a r ty  a c ti o n  a g a in s t  th e  U n it ed  S ta te s  a l l e g in g  t h a t  
th e  f a i l u r e  o f  th e  U n it ed  S ta te s  to  f u l f i l l  i t s  r e s p o n s i b i l i ­
t i e s  under th e  T ra de an d In te rc o u r s e  Act  on b e h a l f  o f  th e  
a ll e g e d  Mashpee T ri b e  en g en d ere d  undu e r e l i a n c e  on  th e  p a r t  
o f  th e  p r iv a te  d e fe n d a n ts  t h a t  th e y  ha d v a l i d  t i t l e  to  th e  
s u b je c t  la n d . The t h i r d - p a r t y  p l a i n t i f f s  so u g h t re im b u rse ­
men t from th e  U n it ed  S t a te s  in  th e  e v en t th ey  wer e d e p r iv e d  
o f  t h e i r  la nd  as  a r e s u l t  o f  a v io la t io n  o f  th e  T ra de an d 
In te rc o u rs e  A ct .
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claims was made contingent upon the creation of the Narragansett 

Corporation "to acquire, perpetually manage, and hold the settle­

ment lands" and the conveyance by the State of Rhode Island of 

the public settlement lands to the Narragansett Corporation.

(P.L. 95-395, § 7). Provision was also made in the Act for the 

approval of prior transfers and extinguishment of land claims 

involving other Indian tribes in Rhode Island. (P.L. 95-395, 

§13). Thus, as a result of the willingness of the State of 

Rhode Island and the private defendants to convey their land, • 

the entire State of Rhode Island, including the Town of

Charlestown, was freed from the threat of economic hardship 

caused by both actual and potential Indian land claims.

The State of Rhode Island has also enacted settlement 

legislation known as the "Narragansett Indian Land Management 

Act." This Act established a "permanent, public corporation of 

the State . . .  to be known as the 'Narragansett Indian Land 

Management Corporation'" which was authorized to acquire and 

manage the settlement lands "for the benefit of the descendants

7 [continued)
Although the third-party complaint in the Mashpee case was 
dismissed on grounds of sovereign immunity, it is the 
Narragansett defendants' position that the subsequent volun­
tary appropriation of $3.5 million to compensate private 
landowners who agreed to convey their land as part of the 
Narragansett settlement constitutes an acknowledgement of 
the United States' moral, if not legal, responsibility for 
alleged violations of the Trade and Intercourse Act in 
states such as Rhode Island.

69-801 0 - 8 1  (V o l.  i )  -  w



206

of those individuals of Indian ancestry set forth in the list 
established purusant to Public Laws 1880, Chapter 800; Section 
4." (State Legislation, § 3). The Narragansett Corporation is 
to be administered by a board of nine directors, five of whom 
are to be appointed by the Narragansetts. The remaining four 
directors are to be selected by the Governor, Town Council and 
Speaker of the House and Majority Leader of the Rhode Island 
Senate. (State Legislation, § 5). As contemplated in the 
Settlement Agreement, the Narragansett Corporation is exempt 
from local taxation and is empowered to establish its own hunt­
ing and fishing regulations. (State Legislation, §§ 8, 9).

V. DEFERRAL OF THE RECOGNITION OF GAINS OCCURRING AS A
RESULT OF THE CONVEYANCE OF LAND BY THE PRIVATE DEFEND­
ANTS TO THE NARRAGANSETT CORPORATION IS CONSISTENT WITH 
THEPOLICY ESTABLISHED BY SECTION 1033.

Section 1033 of the Internal Revenue Code provides for the 
deferral of the recognition of capital gains "[i]f property (as 
a result of its destruction in whole or in part, theft, seizure, 
or requisition or condemnation or threat or imminence thereof) 
is compulsorily or involuntarily converted. . . . "  Judge Learned 
Hand has stated that the basic policy established by this section 
is that "[a]n owner whose property is taken involuntarily, but 
who’ has become entitled to compensation) should not be treated 
as having 'realized' [sic] a taxable 'gain,' provided he at once 
puts the proceeds to a similar use." Winter Realty & Constr.
Co. v. C.I.R., 149 F.2d 567, 569 (2d Cir. 1945). Thus, it is 
"the forced character of the disposition plus the : . . replace­
ment of involuntarily converted property with like property



[that establishes] the justification for the non-recognition 

provision." 3 Mertens, Law of Federal Income Taxation, § 20.167 

at 776.
Insofar as is relevant, for a conveyance to qualify as an 

"involuntary conversion" three criteria must be met:

1. The conveyance must result from governmental 
compulsion.

2. The compulsion must constitute a condemnation, 
or at least a threat of condemnation.

3. The condemnation must be for a public purpose.

The Internal Revenue Service has defined the term "condemnation" 

as "the process by which private property is taken for public 

use without consent of the property owner but upon award and 

payment of just compensation." Rev. Rul. 57-314, 1957-2, C.B. 523 

See also, Behr-Manning Corp• v. United States, 196 F. Supp. 129, 

133 (D. Mass. 1961); Dear Publication & Radio, Inc, v. C.I.R.,

274 F.2d 656, 660 (3rd Cir. 1960); American Natural Gas Co . v. 

United States, 279 F.2d 220, 225 (Ct. Cl. 1960). Involuntariness 

alone is insufficient to permit the application of § 1033.

On the face of the Agreement, it would appear that the 

private defendants agreed to convey their land voluntarily to 

the Narragansett Corporation. In general, section 1033 does not 

apply to sales of property where the owner may choose to keep 

his property, because in such circumstances the necessary element 

of compulsion is often lacking. C.G. Willis, Inc, v. Comr., 41 

T.C. 468, aff'd per curiam, 342 F.2d 996 (3rd Cir. 1966). However, 

in S & B Realty Co. v. Comr., 54 T.C. 863, 870-872 (1970), the 

Tax Court held that a taxpayer who was faced with the threat of
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condemnation if he did not expend funds to upgrade his property 
pursuant to an urban renewal plan could avail himself of the 
provisions of § 1033 despite the existence of alternatives which 
would enable him to retain his property. The existence of the 
option to retain the property by making improvements did not 
obviate the threat or imminence cf condemnation. 54 T.C. at 
870. According to the court, § 1033 relief should not be denied 
in such circumstances because the opportunity to retain the 
property " . . .  neither assuages the compulsion nor contravenes 
the intent of Congress." Id.

The initiation of the lawsuits put the private defendants 
on notice that the Narragansetts intended to assert their right 
to possession of the land as an "Indian tribe or nation" pursuant 
to the provisions of the Trade and Intercourse Act. Although 
the private defendants had the option of refusing to sign the 
Settlement Agreement and litigating the validity of the Narragan­
setts' claim, the "threat" or possibility that they would lose 
their land clearly existed. The financial burden of defending 
the lawsuits dictated the necessity of reaching a settlement.
The subsequent determination by the Secretary of the Interior 
that the Narragansetts had a "credible claim" to the land also 
raised the possibility that the United States might have joined 
in the lawsuits, as it intends to do in Maine, if a settlement 
had not been reached. See, Passamaquoddy, supra. The convey­
ance of the private defendants' property to the Narragansett 
Corporation cannot be viewed in isolation apart from the threat



established by the pendency of the lawsuits. As the court 
stated in S & B Realty, supra at 870, the absolute certainty of 

governmental action in the absence of a sale is not necessary 

for a "threat" of condemnation to exist:
"It is significant that the word 'threat' was 

used in section 1033. This is indicative of the fact 
that the statute does not require that the possibility 
of condemnation be reduced to a certainty. Any reason­
able construction of the word must recognize the 
possibility that the impending, undesirable consequence 
may never occur. The crucial factor is that the 
petitioner was compelled by this impending consequence 
to take evasive action."

The private defendants' sale of their property is not readily 

distinguishable from the sale of property under the threat of 

condemnation for which non-recognition treatment was upheld in 

S & B Realty, supra.
While a threat to the defendants' land clearly existed, the 

question remains as to whether their disposition of their prop­

erty to the Narragansett Corporation resulted from a threat of 

condemnation. As mentioned above, the word "condemnation"

8 In Richmond Hotels, Inc, v. United States, 75-2 U.S.T.C.
(1975), the court set forth three requirements in order for 
a sale to qualify as being made because of the threat or 
imminence of condemnation:

1. A reasonable belief by the taxpayer that a threat 
to condemn was present;

2. Readily obtainable authority to condemn or actual 
authority to condemn or no reasonable g r o u n d s  to 
believe that_such_authority was not readily

3. A sale made because of the alleged threat or 
imminence of condemnation.
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means "a taking of property by public authority for public use." 
Behr-Manning Corp., supra at 133. In this regard, the Narragansett 
land claim shares many of the attributes of a condemnation 
proceeding.

If the Narragansetts had successfully litigated their claim 
to the land, title to the defendants' property would have become 
vested in an "Indian tribe or nation" which, under the laws of 
the United States, constitutes a semi-sovereign entity. Indeed, 
had the United States joined in the lawsuits in the exercise of 
its fiduciary responsibility toward the tribe, the defendants' 
property might have been conveyed to the Narragansetts as a ward 
of the United States.9

In point of fact, the land in question is to be conveyed to 
the Narragansett Corporation, a "permanent, public corporation 
of the State." (State legislation §3). Also, a public purpose 
was clearly served by the defendants' agreement to sell their 
land. As part of the settlement, all Indian claims in Rhode 
Island were eliminated, thereby cutting short the economic 
hardships caused by the pendency of the lawsuits. While neither 
the Narragansetts nor any other Indian tribe possess the power 
of condemnation as literally defined, it is clear that the 
threat of the taking via the lawsuits emanated from a public

9 In Heckman v. United States, 224 U.S. 413, 439 (1912), the 
Court held that "[a] transfer of the [Indian land] is not 
simply a violation of the proprietary rights of the Indian 
It violates the governmental rights of the United States." 
(emphasis added).



e n t i t y .  The s a le  o f _th e  la n d  to  th e  N a r ra g a n s e t t  C o rp o ra ti o n  

p ro v id e s  a d i r e c t  and t a n g ib le  b e n e f i t  to  th e  p u b l ic  a s  a w ho le , 

n o t  j u s t  to  th e  in d iv id u a l  d e fe n d a n ts .

In  N a r ra g a n s e tt , d e s p i te  th e  f a c t  t h a t  th e  p r i v a t e  d e fe n d a n ts ' 

p ro p e r ty  was to  be  co nvey ed  under th e  t h r e a t  o f  f o r f e i t u r e  t o  a 

p u b l ic  in s t r u m e n ta l i ty  an d t h a t  su ch  convey ance s se rv e d  a d i s t i n c t  

p u b l ic  i n t e r e s t ,  we re c o g n iz e  t h a t  th e  s e l l e r s '  r i g h t  to  § 1033 

t re a tm e n t  i s  n o t c l e a r c u t  in  th e  ab se nce  o f  th e  p ro p o se d  l e g i s l a t i o n  

I f  th e  N a rra g a n se tt s  ha d s u c c e s s f u l ly  p ro se c u te d  t h e i r  c la im , i t  

wo uld ha ve  mea nt  t h a t  th e  d e fe n d a n ts  d id  n o t  ha ve  a v a l i d  p o sse s so ry  

i n t e r e s t  in  th e  p ro p e r ty  w hi ch  was s u p e r io r  to  t h a t  o f  th e  

N a r r a g a n s e t ts .1 0  The abse n ce  o f  a s u p e r io r  p o s s e s so ry  i n t e r e s t  

co u ld  n eg a te  th e  co n ce p t o f  " ta k in g "  w hi ch  e n t i t l e s  th e  d e fen d a n ts  

to  com pen sa tion . See , D oro th y C. Tho rp e G la ss  Mfg. C orp , v .

C .I .R . , 5 1 -T .C .- 3 0 0 ,. 3 0 3 -3 0 4  (1 968).

We b e l i e v e - t h a t - t h e  d e fe n d a n ts  d id  ha ve  a s u f f i c i e n t  i n t e r e s t  

_ in - th e - la n d 7to  b e - e n t i t l e d  to  com p en sa ti o n . The  q u e s t io n  o f  w heth er 

-o r . n o t- th e r e  has b e e n : a F i f t h  Amendment " ta k in g " tu rn s  on  th e  

-p e c u li a r  c ir c u m s ta n c e s  o f  ea ch  c a s e . U n it ed  S ta te s  v . C e n tr a l 

-E ureka Mining Co . , ;357  U .S . 155, 168 (1 9 5 8 ).  A " ta k in g "  o c cu rs  

i f  - th e ;a c ts  -of -t he g o v ern m en t make i t  p o s s ib le  f o r  a n o th e r  to

10 Su ch  a f in d in g  wou ld  n o t mean t h a t  th e  d e fe n d a n ts  ha d no
'i n t e r e s t  w h a ts o ev er in  th e  p r o p e r ty . W ith  th e  e x c e p ti o n  o f  
{the N a r ra g a n s e t ts , th e  d e fe n d a n ts  i n t e r e s t  in  th e  la n d  i s  
s u p e r io r  to  t h a t  o f  any o th e r  p a r ty .
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ha ve  th e  b e n e f i t s  o f  th e  p r o p e r ty . E. g . , E yher ab id e  v . U n it ed  

S t a t e s , 345  F .2 d  565, 570 (C t.  C l.  1 965).  I t  i s  th e  lo s s  o f  

p ro p e r ty  an d n o t th e  a c c re t io n  o f  t h a t  p ro p e r ty  d i r e c t l y  to  th e  

go ve rn m en t t h a t  d e sc r ib e s  a " ta k in g " .  S ee , U n it ed  S ta te s  v .

Cau sb y, 328 U.S . 25 6,  261 (1 9 4 6 ).

I f  th e  c o u r t  dec id ed  th e  N a r ra g a n s e t ts  ha d th e  r i g h t  to  

p o sse s s  th e  la n d , th e  r e s u l t i n g  d i s lo c a t io n  o f  th e  d e fe n d a n ts  

wo uld  ha ve  be en  cau se d by  th e  c o n ti n u in g  f a i l u r e  o f  th e  f e d e r a l

go ve rn m en t to  e x e rc is e  p ro p e r ly  i t s  f id u c ia r y  r e s p o n s i b i l i t i e s  *

to w ar d th e  N a r ra g a n s e tt s , th e re b y  en g en d eri n g  un du e r e l i a n c e  on

th e  p a r t  o f  th e  p ro p e rty  ow ne rs  t h a t  t h e i r  t i t l e  was go od . I t

wo uld  be  m a n if e s tl y  u n ju s t  to  si m p ly  e j e c t  la ndow ner s who f o r

a lm ost  on e hundr ed  y e a rs  ha d an  a p p a re n tl y  v a l id  c h a in  o f  t i t l e

to  th e  la n d  as  a r e s u l t  o f  th e  F e d e ra l G over nm en t' s f a i l u r e  t o

e x e rc is e  i t s  f id u c ia r y  r e s p o n s i b i l i t i e s .  We b e li e v e  t h a t  th e

F e d e ra l Gov ernm en t ac kn ow le dg ed  th e  in e q u i ty  o f  su ch  a s c e n a r io

when i t  ag re ed  to  a p p ro p ria te  $3 .5  m il l io n  to  co m pe ns at e th e

d e fe n d a n ts  fo r  co nvey in g t h e i r  la n d  to  th e  N a r ra g a n s e tt  C o rp o ra ti o n .

S e c ti o n  1033  i s  "a  r e l i e f  m ea su re  d e si g n ed  to  p re v e n t 

in e q u i ta b le  in c id e n c e  o f  t a x a t io n ,  an d th e r e f o r e  to  be  c o n s tr u e d  

l i b e r a l l y  to  e f f e c tu a te  i t s  p u rp o se " , C re a ti v e  S o lu t io n s , I n c . 

v . U n it ed  S t a t e s , 320 F .2 d 80 9,  811 (5 th  C ir . 1963).  The i n s t a n t  

case  n o n e th e le s s  p re s e n ts  a no v e l s i t u a t i o n .  No c ase  has y e t  

h e ld  t h a t  th e  U n it ed  S ta te s ,  a c t in g  in  a f id u c ia r y  c a p a c i ty  f o r  

th e  b e n e f i t  o f  an  In d ia n  t r i b e ,  wou ld  be  co nd em ning  p ro p e r ty  f o r  

a p u b li c  o r  q u a s i -p u b li c  u se  i f  i t  w er e to  p ro se c u te  a ll e g e d



violations of the Trade and Intercourse Act. Even though the 

exercise of the power of the United States on the Narragansetts 

behalf would appear to be the equivalent to the taking of land 

for a public purpose and therefore within the scope of § 1033 as 

a matter of statutory construction, in light of the unique 

situation created by Indian land claims the defendants' right to 

§ 1033 treatment should be resolved by legislative rather than 

administrative means.
VI. CONCLUSION

The private defendants have an equitable, and in our view 

should have a legal, right to § 1033 treatment. Their land was 

threatened by a semi-sovereign Indian tribe and, potentially the 

United States of America, in its trustee capacity toward the 

Narragansetts. The land was conveyed under the threat of complete 

forfeiture to a public instrumentality, the Narragansett Corporation 

The agreement of the private defendants to sell their land 

served a direct public purpose. The acquisition of the land was 

financed by the Federal Government, a tacit acknowledgment that 

the landowners had a right to compensation. We are compelled to 

believe that had the framers of §1033 ever envisioned that this 

situation could occur, they would have included loss of land as 

a result of Indian land claims such as in Narragansett within 

the scope of that section.
In addition to these factors, it must be remembered that a 

commitment was made by the Administration during the negotiation 

of the Agreement to the landowners who participated in the 

settlement that they would receive § 1033 treatment. This
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commitment cannot be broken without discouraging landowners 
in other Indian land claims suits from participating in future 

settlement agreements. in light of the clear-cut consistency 
of the proposed legislation with the goals and purposes of 
§ 1033, we urge the Treasury to endorse the last outstanding 
element of the Rhode Island Indian land settlement.



215

e x h ib it  a
JO IN T MEMORANDUM OF UNDERSTANDING 

CONCERNING SETTLEMENT OF TliE
RHODE ISLAND INDIAN LAND CLAIMS

A l l  p a r t i e s  t o  N a r r a g a n s e t t  T r ib e  o f  I n d i a n s  v . 
S o u th e r n  Rho de  I s l a n d  L an d  D e v e lo p m en t C o . , e t  a l , C .A . No . 
7 5 -0 0 0 6  (USDC, DRI ) an d  N a r r a g a n s e t t  T r ib e  o f  I n d i a n s  v .
Rho de  I s l a n d  D i r e c t o r  o f  E n v ir o n m e n ta l  M a n a g e m e n t, C .A . No . 
7 5 -0 0 0 5  (USDC, D R I ) ( t o g e t h e r  c a l l e d  " t h e  L a w s u i t s " ) and  th e  
o t h e r  u n d e r s ig n e d  p e r s o n s  i n t e r e s t e d  in  t h e  s e t t l e m e n t  o f  
I n d i a n  la n d  c la im s  w i t h i n  t h e  S t a t e  o f  Rhode I s l a n d  h e re b y  
a g r e e  t o  t h e  f o l lo w in g  p r i n c i p l e s  and  p r o v i s i o n s  o f  s e t t l e m e n t  
w h ic h  a r e ,  e x c e p t  f o r  t h e  p r o v i s i o n s  o f  S e c t i o n  18 b e lo w , t o  
be  c o n s i d e r e d  a s  i n s e p a r a b l e ,  d e p e n d a n t  r e q u i r e m e n t s  an d  
w h ic h  a r e  a l l  c o n d i t i o n e d  upon  r e q u i s i t e ,  f a v o r a b l e  and  
t im e ly  a c t i o n  by  th e  a p p r o p r i a t e  e x e c u t i v e  a n d  l e g i s l a t i v e  
b r a n c h e s  o f  t h e  q o v e rn m e n ts  o f  th e  S t a t e  o f  R hode I s l a n d  an d  

th e  U n i te d  S t a t e s  o f  A m e r ic a :

1 . T h a t  a s t a t e  c h a r t e r e d  c o r p o r a t i o n  ( th e  " S t a t e  

C o r p o r a t i o n " )  w i l l  b e  c r e a t e d  w i th  an  i r r e v o c a b l e  c h a r t e r  
f o r  th e  p u rp o s e  o f  a c q u i r i n g ,  m an ag in g  and  p e r m a n e n t ly  
h o ld in g  th e  l a n d s  d e f i n e d  i n  S e c t i o n s  2 an d  3 b e lo w  ( th e  
" S e t t l e m e n t  l a n d s " ) ;  t h e  S t a t e  C o r p o r a t i o n  w i l l  be  c o n t r o l l e d  

by  a b o a rd  o f  d i r e c t o r s ,  t h e  m a j o r i t y  w ho se  m em ber s w i l l  be 
c h o se n  by  a Rho de  I s l a n d  c o r p o r a t i o n  kn ow n a s  "T he N a r r a g a n s e t t  

T r ib e  o f  I n d i a n s "  ( t h e  " I n d i a n  C o r p o r a t i o n  ) o r  i t s  s u c c e s s o r  
and  t h e  r e m a in in g  m em bers  c h o s e n  by t h e  S t a t e  o f  Rho de  

I s l a n d .

2 . T h a t t h e  S t a t e  o f  Rho de  I s l a n d  w i l l  c o n t r i b u t e  

t h e  I n d i a n  C e d a r  Sw am p,  t h e  I n d i a n  B u r i a l  H i l l ,  th e  l a n d  
a ro u n d  Dee p P o n d , a n d  an  e a s e m e n t  fr om  K in g s  F a c to r y  Roa d t o  
W at ch aug  Pond t o  t h e  S t a t e  C o r p o r a t i o n .  T h e s e  p u b l i c  p o r t i o n s  

o f  th e  S e t t l e m e n t  L an d s  t o t a l  a p p r o x im a te ly  90 0 a c r e s .  
C o n t r i b u t i o n  o f  t h e  S t a t e  l a n d  a ro u n d  D ee p Pond  i s  s u b j e c t

t o  th e  r e s t r i c t i o n s  s e t  f o r t h  b e lo w  i n  S e c t i o n  17.

3 . T h a t  t h e  S e t t l e m e n t  L an d s  w i l l  a l s o  i n c l u d e  

a p p r o x im a te ly  90 0 a c r e s  o f  l a n d  l o c a t e d  w i t h i n  th e  a r e a  
o u t l i n e d  in  r e d  on th e  map a t t a c h e d  h e r e t o  m ark ed  E x h i b i t  A.
The  S e t t l e m e n t  L an d s  s h a l l  s p e c i f i c a l l y  i n c l u d e  th o s e  l a n d s  

h e ld  by  t h e  d e f e n d a n t s  na m ed  i n  th e  L a w s u i t s  w h ic h  a r e  
e n u m e ra te d  on t h e  s c h e d u le  a t t a c h e d  h e r e t o  a s  E x h ib i t  B.
T h ese  p r i v a t e l y  h e ld  p o r t i o n s  o f  t h e  S e t t l e m e n t  L ands s h a l l  
be  a c q u i r e d  a t  f a i r  m a rk e t  v a lu e  e s t a b l i s h e d  w i th o u t  r e g a r d  
to  th e  p e n d e n c y  o f  th e  L a w s u i t s .  No p r i v a t e  la n d o w n e r  s h a l l  
be  r e q u i r e d  t o  c o n v e y  an y  la n d  h e r e u n d e r  w i t h o u t  h i s  o r  h e r  

c o n s e n t ,  w h ic h  s h a l l  be  deem ed  t o  h a v e  b e e n  g iv e n  upo n
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e x e c u t io n  o f  a  m u tu a l ly  a c c e p t a b l e  o p t io n  a g re e m e n t  (t h e .
" O p t io n " ) .  Any la n d o w n e r  e x e c u t i n g  an  O p t io n  s h a l l  be  p a id  
a n o n re fu .n d a b le  o p t io n  f e e  by  t h e  f e d e r a l  g o v e rn m e n t e q u a l  
to  o f  th e  p u r c h a s e  p r i c e  f o r  a 2 - y e a r  o p t i o n .  The  o p t io n e e  
s h a l l  h a v e  t h e  r i g h t  t o  re n e w  t h e  o p t io n  f o r  o n e  a d d i t i o n a l  
y e a r  f o r  a re n e w a l  f e e  p a id  b y  t h e  f e d e r a l  g o v e rn m e n t o f  
2.5% o f  t h e  p u r c h a s e  p r i c e .

4 . T h a t  t h e  p a r t i e s  t o  th e  L a w s u i ts  w i l l  s u p p o r t  
e f f o r t s  t o  o b t a i n  d e f e r r a l  o f  b o th  s t a t e  and  f e d e r a l  in co m e  
ta x e s  r e s u l t i n g  fr om  th e  c o n v e y a n c e  o f  p r i v a t e l y  h e ld  p o r t i o n s  
o f  th e  S e t t l e m e n t  L a n d s .

5 . T h a t  t h e  f e d e r a l  g o v e rn m e n t w i l l  p r o v id e  t h e -  
f u n d s ,  i n  an  am ount n o t  i n  e x c e s s  o f  3 .5  m i l l i o n  d o l l a r s ,  t o  
a c q u i r e  t h e  p r i v a t e l y  h e ld  p o r t i o n s  o f  th e  S e t t l e m e n t  
L a n d s .

6 . T h a t F e d e r a l  l e g i s l a t i o n  s h a l l  be  o b t a i n e d  
t h a t  e l i m i n a t e s  a l l  I n d i a n  c l a i m s  o f  an y  k in d ,  w h e th e r  
p o s s e s s o r y ,  m o n e ta ry  o r  o t h e r w i s e ,  i n v o lv in g  l a n d  in  Rhode 
I s l a n d ,  and  e f f e c t i v e l y  c l e a r s  t h e  t i t l e s  o f  la n d o w n e rs  i n  
Rho de  I s l a n d  o f. -a n y  s u c h  c l a i m .  T h is  F e d e r a l  l e g i s l a t i o n  
s h a l l  be  in  fo rm  an d s u b s t a n c e  a s  s e t  f o r t h  in  th e  p ro p o s e d  
s t a t u t o r y  la n g u a g e  a t t a c h e d  h e r e t o  a s  E x h ib i t  C , u n l e s s  
o t h e r w is e  a g r e e d  by c o u n s e l  f o r  th e  p r i v a t e  D e f e n d a n ts  in  
th e  L a w s u i t .  T h is  l e g i s l a t i o n  s h a l l  n o t  p u r p o r t  t o  a f f e c t  
o r  e l i m i n a t e  th e  c la im  o f  an y  i n d i v i d u a l  I n d i a n  w h ic h  i s  
p u r s u e d  u n d e r  any  la w  g e n e r a l l y  a p p l i c a b l e  t o  n o n - I n d i a n s  a s  
w e l l  a s  I n d i a n s  i n  Rho de  I s l a n d .

7 . T h a t  t h e  S e t t l e m e n t  L an d s  s h a l l  be  s u b j e c t  t o  
a s p e c i a l  f e d e r a l  r e s t r i c t i o n  a g a i n s t  a l i e n a t i o n ,  p r o v id e d  
t h a t  n o th in g  in  th e  f e d e r a l  r e s t r i c t i o n  o r  i n  any  o t h e r  
a s p e c t  o f  t h i s  mem orandu m s h a l l  a f f e c t  th e  a b i l i t y  o f  t h e  
S t a t e  C o r p o r a t i o n  t o  g r a n t  o r  o t h e r w is e  c o n v ey  (w h e th e r  
v o l u n t a r y  o r  i n v o l u n t a r y ,  i n c l u d i n g  an y  e m in e n t d o m ain  o r  
c o n d e m n a ti o n  p r o c e e d in g s )  e a s e m e n ts  f o r  p u b l i c  o r  p r i v a t e  
p u r p o s e s .

8 . T h a t th e  S e t t l e m e n t  L an d s w i l l  be  h e ld  in
t r u s t  by th e  S t a t e  C o r p o r a t i o n  f o r  th e  b e n e f i t  o f  t h e  d e s c e n d a n ts  
o f  t h e  18 80  Rho de  I s l a n d  N a r r a g a n s e t t  R o l l .

9 . T h a t th e  S e t t l e m e n t  L an d s w i l l  n o t  be  s u b j e c t  
t o  l o c a l  p r o p e r t y  t a x a t i o n .

1 0 . T h a t th e  f e d e r a l  g o v e rn m e n t w i l l  r e im b u r s e  th e  
p r i v a t e  d e f e n d a n ts  in  th e  l a w s u i t s  f o r  c o s t s  i n c u r r e d  o r  
p a id  f o r  l e g a l  s e r v i c e s  and  d i s b u r s e m e n t s  i n  c o n n e c t io n  w i th  
th e  l a w s u i t s  w i th  r e s p e c t  t o  an y  l a n d s  in v o lv e d  in  t h e  
L a w s u i ts  w h ic h  a r e  n o t  s p e c i f i e d  i n  E x h i b i t  Q and  f o r  w h ic h  
an  O p t io n  i s  n o t  e x e c u te d .  *•
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1 1 . '  T h a t  t h e  S t a t e  C o r p o r a t i o n  w i l l  h a v e  th e  r i g h t  

( a f t e r  c o n s u l t a t i o n  w i t h  a p p r o p r i a t e  s t a t e  o f f i c i a l s )  t o  
e s t a b l i s h  i t s  o w n . r e g u l a t i o n s  c o n c e r n in g  h u n t in g  and  f i s h i n g  

on  th e  S e t t l e m e n t  L an d s  w i t h o u t  b e in g  s u b j e c t  t o  s t a t e  
r e g u l a t i o n s ,  b u t  s h a l l  im p o se  minim um  s t a n d a r d s  f o r  s a f e t y  
o f  p e r s o n s  and  p r o t e c t i o n  o f  w i l d l i f e  an d  f i s h  s t o c k .

1 2 . A l l  t h e  S e t t l e m e n t  L an d s  c o n t r i b u t e d  by  t h e  

S t a t e  w i l l  be  p e r m a n e n t ly  h e ld  f o r  c o n s e r v a t i o n  p u r p o s e s  by  

th e  S t a t e  C o r p o r a t i o n .

1 3 . T h a t ,  e x c e p t  a s  o t h e r w is e  s p e c i f i e d  in  t h i s  

Mem orandu m, a l l  la w s  o f  t h e  S t a t e  o f  R ho de  I s l a n d  s h a l l  be  
i n  f u l l  f o r c e  a n d  e f f e c t . o n  t h e  S e t t l e m e n t  L a n d s , i n c l u d i n g  

b u t  n o t  l i m i t e d  t o  s t a t e  an d  l o c a l  b u i l d i n g ,  f i r e  an d s a f e t y  

c o d e s .

1 4 . T h a t  a l l  s e t t l e m e n t  l a n d s  w i l l  be s u b j e c t  t o  a 

p r o f e s s i o n a l l y  p r e p a r e d  l a n d  u s e  p la n  ( t h e  "L an d Us e P la n " )  

m u tu a l ly  a c c e p t a b l e  t o  ch e  S t a t e  C o r p o r a t i o n  an d  th e  Tow n 

C o u n c i l .  A c c e p ta n c e  o f  t h e  L an d Use  P la n  s h a l l  n o t  be  
u n r e a s o n a b ly  w i t h h e l d  by  t h e  Town C o u n c i l .  A t l e a s t  s e v e n t y -  

f i v e  p e r c e n t  o f  t h e  S e t t l e m e n t  L an d s n o t  a l r e a d y  c o m m it te d
to  c o n s e r v a t i o n  p u r p o s e s  by  S e c t i o n  12 a b o v e  w i l l  be  p e r m a n e n t ly  

s u b j e c t e d  t o  c o n s e r v a t i o n  u s e s  by  th e  L an d U se  P la n .  Tow n 
C o u n c il  a c c e p t a n c e  o f  t h e  L an d  Use  P la n  s h a l l  be  a c o n d i t i o n  

p r e c e d e n t  to  t h e  a c q u i s i t i o n  o f  t h e  S e t t l e m e n t  L an ds by th e  

S t a t e  C o r p o r a t i o n .  The  Tow n C o u n c i l ,  a f t e r  i t s  a c c e p t a n c e  

o f  th e  Lan d Use  P l a n ,  s h a l l  am en d th e  z o n in g  o r d in a n c e  o f  
t : . Town o f  C h a r le s to w n  i n  a  m an n er c o n s i s t e n t  w i th  t h e  Lan d 

Us e P la n  a s  i t  a p p l i e s  t o  t h e  S e t t l e m e n t  L a n d s . T h e r e a f t e r ,  

th e  z o n in g  o r d i n a n c e ,  a s  am ended  t o  c o n fo rm  w i th  th e  L an d 
Use  P l a n ,  s h a l l  c o n t r o l  t h e  u s e  o f  th e  S e t t l e m e n t  L an d s  an d  
s h a l l  n o t  be  f u r t h e r  am ended  in  a m an n e r i n c o n s i s t e n t  w i th  
th e  Lan d Use  P l a n  w i th o u t  t h e  c o n s e n t  o f  t h e  S t a t e  C o r p o r a t i o n .

1 5 . T h a t  th e  p l a i n t i f f  i n  t h e  L a w s u i ts  w i l l  n o t  

r e c e iv e  F e d e r a l  r e c o g n i t i o n  f o r  p u r p o s e s  o f  e l i g i b i l i t y  f o r .  

D e p a r tm e n t o f  t h e  I n t e r i o r  s e r v i c e s  a s  a r e s u l t  o f  C o n g r e s s i o n a l  

im p le m e n ta t io n  o f  th e  p r o v i s i o n s  o f  t h i s  M em oran du m, b u t
w i l l  h av e  t h e  sa m e r i g h t  t o  p e t i t i o n  f o r  s u c h  r e c o g n i t i o n  

and  s e r v i c e s  a s  o t h e r  g r o u p s .

1 6 . T h a t  th e  Town o f  C h a r le s to w n  w i l l  be  r e im b u r s e d  

f o r  f u t u r e  s e r v i c e s  p r o v id e d  i n  c o n n e c t io n  w i th  th e  S e t t l e m e n t  

L ands w i th  f u n d s  p r o v id e d  by  th e  I n d i a n  c o r p o r a t i o n .

1 7 . T h a t  c o n t r i b u t i o n  by  th e  S t a t e  o f  th e  la n d  
a ro u n d  Dee p Pond i s  c o n d i t i o n e d  upon r e q u i r e d  and  a p p r o p r i a t e  

F e d e r a l  a p p r o v a l  o f  an y  c o n v e y a n c e  o f  s a i d  la n d  in  s u c h  
m an ner s o 'a s  n o t  t o  a f f e c t ,  i n  any  a d v e r s e  m a n n e r , a n y
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b e n e f i t s  r e c e iv e d  by  t h e  S t a t e  u n d e r  t l i e  l’ i t t m . in - R o b e r t r . u n  
A c t (1 6 U .S .C . § 6 6 9 - 6 6 9 i )  and  t h e  D in y e l1 - J o h n s o n  A c t (1 6 
U .S .C . § 7 7 7 - 7 7 7 k ) , a n d  f u r t h e r  c o n d i t i o n e d  u p o n  t h e  r e t e n t i o n  
o f  p e rm a n e n t S t a t e  c o n t r o l  o f  a n d  p u b l i c  a c c e s s  t o  an  a d e q u a te  
f i s h i n g  a r e a  w i t h i n  s a i d  l a n d .

1 8 . T h a t  im p le m e n ta t io n  o f  a l l  p r o v i s i o n s  o f  t h i s  
Mem oran du m, e x c e p t  t h o s e  o f  S e c t i o n s  6 , 10 a n d  1 9 , and  th e  
p ay m en t o f  th e  o p t i o n  f e e s  p r o v id e d  f o r  in  S e c t i o n  3 ab o v e  
s h a l l  be  c o n t i n g e n t  upon  a p ro m p t d e t e r m i n a t i o n  by  th e  
D e p a r tm e n t o f  t h e  I n t e r i o r  t h a t  t h e  P l a i n t i f f  i n  t h e  L a w s u i ts  
h a v e  a c r e d i b l e  c la im  t o  t h e  l a n d s  i n v o lv e d  i n  t h e  L a w s u i t s .  
P l a i n t i f f  s h a l l  h a v e  a n  o p p o r t u n i t y  f o r  j u d i c i a l  r e v ie w  o f  
a n y  a d v e r s e  d e t e r m i n a t i o n  by  t h e  D e p a r tm e n t o f  t h e  I n t e r i o r .

1 9 . T he P l a i n t i f f s  i n  t h e  L a w s u i ts  a g r e e  t o  c a u s e  
t h e  L a w s u i ts  t o  be  d i s m i s s e d  w i th  p r e j u d i c e  a t  t h e  t im e  th e  
p o r t i o n  o f  th e  F e d e r a l  l e g i s l a t i o n  w h ic h  e l i m i n a t e s  t i t l e  
p ro b le m s  p u r s u a n t  t o  S e c t i o n  6 a b o v e  beco m es  e f f e c t i v e .

WITNESS t h e  e x e c u t i o n  h e r e o f  u n d e r  s e a l  a s  o f  t h i s  
t w e n ty - e ig h t h  d a y  o f  F e b r u a r y ,  1 9 7 8 .

HONORABLE J .  JOSEPH GARRAHY, 
G o v e rn o r  o f  S t a t e  o f  Rho de  I s l a n d  
an d  P r o v id e n c e  P l a n t a t i o n s

By

TOWN OF CHARLESTOWN, 
TOWN COUNfil l

PL AIN TIF F: NARRAGANSETT TR IBE OF INDIAN S, 
By. t h e i r  a t t o r n e y s ,
NATIVE AMERICAN RIGHTS FUND

X  / X / '  X
.  ■■ y  •• / / /  7

"Thom as- . T u re e n

DEFENDANTS: EDWARD WOOD, RHODE ISLAND DIRECTOR 
OF ENVIRONMENTALMANAGEMENT

w i l l i a m  G r a n f i e l d  J3r<5dy, 
A s s i s t a n t  A t t o r n e y  G e n e r a l , 
S t a t e  o f  Rho de  I s l a n d
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By GOODWIN, PROCTER £, BOAR, 
t h e i r  a

( D a v id  I-', G iu l i .< n o  
{ P a u l  E . B e n n e t t  
( A l f r e d  T e s t a

' D o n a ld  P . Q uin n

( R o b e r t  E . C h e rry  
( C a s t l e  R e a l ty  Co mpany  
( G le n n  F .  God de n 
( M i ld r e d  L. God de n 
( J o h n  S . Jo h n so n  
( A l i c e  Jo h n s o n  
( E t h e l  W. D uyuid  
( P r o v id e n c e  Boy s C lu b  
( G r e a t e r  P ro v id e n c e  You ng  Men s 
( C h r i s t i a n  A s s o c i a t i o n  
( S a r a h  J .  B ro w nin g  
( W il l ia m  F . A rn o ld  
( R u th  A rn o ld
( T hom as  L.  A rn o ld  
( W il l ia m  A rn o ld  
( F r a n k  W. A rn o ld  
( Thom as  L. A rn o ld , W il l ia m  
( A r n o ld ,  F ra n k  W. A r n o ld
( a n d  th e  W ash in g to n  T r u s t
( Co mpany  a s  t r u s t e e s  f o r
( t h e  E s t a t e  o f  F ra n k  A r n o ld
( T ho m as  L. A rn o ld , L a u r e n c e  
( W h it te m o re  and  th e
( W ash in g to n  T r u s t  Com pa ny
( a s  t r u s t e e s  f o r  th e  
( Th om as  L. A rn o ld  T r u s t  
( Hop e W. H a l lo c k  
( E dna  May M cK en zi e 
( L lo y d  E . F i t z g e r a l d  
( J o y c e  M. F i t z g e r a l d  
( E dw ar d A. W h ip p le  
( P a u l in e  W h ip p le

By TIL LIN GII AST, COLL INS & GRAHAM, 
t h e i r  a t t o r n e y s ,  x
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SOUTHERN RHODE ISLA ND LAND 
DEVELOPMENT C O R P.,

A r c h i b a l d  B. K e n y o n ,

FRAN KL IN SHORES, IN C. 
b y  i t s  a t t o r n e y ,

J o h n  P .  T o s c a n o , J r . ,

EDNA MAE REED , by  h e r  a t t o r n e y ,
1

By
'■ 'H a r o l d  B . ' S b l o v e i t z i k  /

CARL M. RIC HARD, b y  h i s  a t t o r n e y ,

By e'e-*
F r a n c i s  C a s t r o v i l l a r i

OLD STON E

F r a n k

OLD COLONY CO-O PERA TIVE BANK, By i t s  a t to r n e y ,
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EX HIBIT B

\ f  P r o v id e n c e  B o y s ' C lu b  ( w i th  t h e  e x c e p t i o n  o f  a p p r o x im a te ly  
100 a c r e s  o f  l a n d  a d j o i n i n g  S c h o o lh o u s e  Pond an d 
L o t  No . 17 )

P r o v id e n c e  You ng  M ens' C h r i s t i a n  A s s o c i a t i o n

\J  H ope W.

\J Edn a May 
V ^ S o u th e rn

H a l lo c k

M cK en zie

Rho de  I s l a n d  L an d  D ev e lo p m en t C o r p o r a t i o n

F r a n k l i n  S h o r e s , I n c .

J  Edn a Mae Re ed

C a r l  M. R ic h a rd  ( i n c l u d i n g  o n ly  l o t s  n u m b ere d  5 , 7 , 8
and  9 an d p r o v id e d  f u r t h e r  t h a t  t h i s  la n d  s h a l l  be  
h e ld  p e r m a n e n t ly  f o r  c o n s e r v a t i o n  p u r p o s e s  and  n e i t h e r  
t h e  S t a t e  C o r p o r a t i o n ,  I n d ia n  C o r p o r a t i o n  n o r  an y 
b e n e f i c i a r y  t h e r e o f  s h a l l  h ave  s t a n d i n g  in  any  z o n in g  
o r  o t h e r  a d m i n i s t r a t i v e  o r  j u d i c i a l  p r o c e e d in g  i n v o lv in g  
la n d  p r e s e n t l y  ow ned  by C a s t l e  R e a l t y  Com pany )

A p p ro x im a te ly  12 a c r e s  o f  la n d  o f  D av id  F . G iu l i a n o
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IN D IA N  C L A l i lS  S TATU TE

SE C.  1 (a ) Any t r a n s f e r  o f  l a n d s  o r  w a t e r s  l o c a t e d

w i t h in  th e  S t a t e  o f  R hode I s l a n d  f ro m , by  o r  on  b e h a l f  o f  

any  I n d i a n ,  I n d i a n  n a t i o n  o r  t r i b e  o f  I n d i a n s ,  i n c l u d i n g  b u t  

n o t  l i m i t e d  t o  a t r a n s f e r  p u r s u a n t  t o  any  s t a t u t e  o f  th e  

S t a t e  o f  Rho de  I s l a n d ,  w as  an d  s h a l l  be  dee m ed  t o  h av e  b een  

ma de in  a c c o r d a n c e  w i t h  t h e  C o n s t i t u t i o n  an d  a l l  la w s o f  th e  

U n it e d  S t a t e s  t h a t  a r e  s p e c i f i c a l l y  a p p l i c a b l e  t o  t r a n s f e r s  

o f  la n d s  o r  w a te r s  f ro m , by  o r  on b e h a l f  o f  a n y  I n d i a n ,

I n d ia n  n a t i o n  o r  t r i b e  o f  I n d i a n s  ( i n c l u d i n g  b u t  n o t  l i m i t e d  

t o  th e  T ra d e  a n d • I n t e r c o u r s e  A c t o f  1 7 9 0 , C h. 3 3 , § 4 , 1 

S t a t .  13 8 , and  a l l  am en d m en ts  t h e r e t o  and  a l l  s u b s e q u e n t  

v e r s i o n s  t h e r e o f ) , an d  C o n g re s s  d o e s  h e re b y  a p p ro v e  an d 

r a t i f y  any  su c h  t r a n s f e r  e f f e c t i v e  a s  o f  t h e  d a t e  o f  th e  

s a i d  t r a n s f e r .

(b ) To  th e  e x t e n t  t h a t  any  t r a n s f e r  o f  la n d s  o r  

w a te r s  d e s c r i b e d  i n  s u b s e c t i o n  (a ) may i n v o lv e  la n d s  o r  

w a te r s  t o  w h ic h  an y  I n d i a n ,  I n d i a n  n a t i o n  o r  t r i b e  o f  I n d i a n s  

had  a b o r i g i n a l  t i t l e ,  s u b s e c t i o n  (a ) s h a l l  be  r e g a r d e d  a s  an  

e x t in g u i s h m e n t  o f  s u c h  a b o r i g i n a l  t i t l e  a s  o f  th e  d a te  o f  

s a i d  t r a n s f e r .

(c ) By v i r t u e  o f  t h e  a p p r o v a l  an d  r a t i f i c a t i o n  o f  

a t r a n s f e r  o f  l a n d s  o r  w a te r s  e f f e c t e d  by  s u b s e c t i o n  (a ) o r  

an  e x t in g u i s h m e n t  o f  a b o r i g i n a l  t i t l e  e f f e c t e d  t h e r e b y ,  a l l  

c la im s  a g a i n s t  th e  U n i te d  S t a t e s ,  an y  s t a t e  o r  s u b d i v i s i o n
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t h e r e o f ,  o r  any  o t h e r  p e r s o n  o r  e n t i t y ,  by  any  I n d i a n ,

I n d i a n  n a t i o n  o r  t r i b e  o f  I n d i a n s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  

to  c la im s  f o r  t r e s p a s s  d am ag es  o r  c la im s  f o r  u se  an d  o c c u p a n c y , 

a r i s i n g  s u b s e q u e n t  t o  th e  t r a n s f e r  an d  t h a t  a r e  b a s e d  upon  

any  i n t e r e s t  i n  o r  r i g h t  i n v o l v i n g  su c h  l a n d s  o r  w a t e r s ,

S h a l l  be  r e g a r d e d  a s  e x t i n g u i s h e d  a s  o f  th e  d a t e  o f  th e

t r a n s f e r .

(d) As u s e d  i n  t h i s  s e c t i o n ,  th e  p h r a s e  " l a n d s  o r  

w a te r s "  s h a l l  i n c l u d e  an y  i n t e r e s t  i n  o r  r i g h t  i n v o lv in g  

la n d s  o r  w a te r s ,  and  th e  te rm  " t r a n s f e r "  s h a l l  i n c l u d e  b u t .  

n o t  be  l im i t e d  to  a n y  s a l e ,  g r a n t ,  l e a s e ,  a l l o t m e n t ,  p a r t i t i o n ,  

c o n v e y a n c e , o r  an y t r a n s a c t i o n  t h e  p u rp o s e  o f  w h ic h  was  t o  

e f f e c t  a  s a l e ,  g r a n t ,  l e a s e ,  a l l o t m e n t ,  p a r t i t i o n  o r  c o n v e y a n c e , 

o r  an y  e v e n t  o r  e v e n t s  t h a t  r e s u l t e d  in  a c h a n g e  i n  p o s s e s s io n  

o r  c o n t r o l  o f  l a n d s  o r  w a t e r s .
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EXH IBIT  B

G O O D W IN , P R O C T E R  &  H O A R
C O U N S E L L O R S  A T  L A W  

2 0  S T A T E  S T R E E T  

B O S T O N . M A S S A C H U S E T T S  O 2 t O 9  

T E L E P H O N E  (6 17) 5 2 3 * 5 7 0 0  

T E L E C O P IE R  (6 17) 523*1 231  

TELEX 9 A -O 6 A O  

C A B L E  • G O O O P R O C T . B O S T O N

March  2 9, 19 79

Mr.  Don L . R i c k e t t s  
A s s i s t a n t  C h ie f  o f  S t a f f  
J o in t  Com m itte e on  T a x a t io n  
10 15  Lo ngw or th
Ho use O f f i c e  B u i ld in g  
W ash in gto n , D .C . 20515

Re : P ro p o se d  Am endmen t to  th e  Rh ode I s la n d  In d ia n  La nd
C la im s S e t t le m e n t  A c t — P u b l ic  Law 95-3 95

D ea r Mr.  R i c k e t t s :

We w is h  to  th a n k  you  f o r  th e  c o u r t e s y  w h ic h  you  and 
Mr. McConaghy e x te n d e d  us  d u r in g  o u r  m e e tin g  on  F r id a y ,  
J an u ary  2 5, 1 9 7 9 , t o  d is c u s s  th e  p ro p o se d  l e g i s l a t i o n  g r a n t ­
in g  s e c t io n  10 33  tr e a tm e n t  t o  an y g a in s  o c c u r r i n g  a s  a r e ­
s u i t  o f  th e  c o n v e y a n c e  o f  p r i v a t e l y  h e ld  la n d s  p u rs u a n t to  
th e  te rm s o f  th e  Rh od e I s la n d  I n d ia n  La nd  C la im s  S e t t le m e n t  
A c t .  We e x p e c t  t h a t  t h i s  l e g i s l a t i o n  s h o u ld  be  f i l e d  by  
S e n a to r s  P e l l  an d C h a fe e  an d C ongre ss m an  B eard  w it h i n  th e  
v e r y - n e a r  f u t u r e .

D u ri n g  o u r  m e e t in g , you  r e q u e s t e d  t h a t  we p r o v id e  you  
w it h  a d d i t i o n a l  in fo r m a tio n  r e g a r d in g  s i m i l a r  In d ia n  la n d  
c la im s  b ro u g h t th ro u g h o u t th e  U n it e d  S t a t e s .  A lt h o u g h  t h i s  
o f f i c e  i s  in v o lv e d  in  s e v e r a l  o f  t h e s e  s u i t s ,  i t  i s  by no 
means  in v o lv e d  in  a l l  o f  th em . H ow ev er , we h ave  ma na ged t o  
g a th e r  t o g e t h e r  som e in fo r m a tio n  r e g a r d in g  th e  s t a t u s  o f  th e  
p en d in g  o r  p o t e n t i a l  c la im s  in  t h i s  a r e a .  T h is  in fo r m a tio n  
i s  a s  f o l lo w s :
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CONNECTICUT

1 .  S c h a g h t ic o k e  T r i b e . A grou p  p u r p o r t in g  t o  be  th e
S c h a g h t ic o k e  T r ib e  h a s c la im e d  a p p r o x im a te ly  1 ,3 0 0  a c r e s  l o ­
c a t e d  in  th e  to w n sh ip  o f  K e n t, C o n n e c t ic u t .  A l a w s u i t  to  
r e c o v e r  t h i s  la n d  was  f i l e d  in  A p r i l  o f  19 75  a g a i n s t  e i g h t

• p r i v a t e  d e fe n d a n ts  an d th e  town  o f  K e n t.  S c h a g h t ic o k e  T r ib e  
v .  K en t S ch o o l C o r p .,  I n c . ,  C i v .  No. 7 5 -1 2 5  (D. C o n n .,  f i l e d  
A p r i l  1 7 ,  1 9 7 5 ) . T h is  s u i t  i s  now in  th e  d i s c o v e r y  s t a g e  o f  
l i t i g a t i o n .

2 . W es te rn  P e g u o t T r i b e . A gro u p  p u r p o r t in g  t o  be  th e
W este rn  P eq u ot T r ib e  h as c la im e d  a p p r o x im a te ly  800 a c r e s  l o ­
c a te d  n e a r  th e  town  o f  L e d y a r d , C o n n e c t ic u t .  A l a w s u i t  to  
r e c o v e r  t h i s  la n d  was  f i l e d  in  May o f  19 76 a g a i n s t  26 p r i v a t e  
d e fe n d a n ts  an d th e  town  o f  L e d y a rd . W este rn  P e q u o t T r ib e  v .  
H o ld r id g e  E n t e r p r i s e s ,  I n c . ,  C i v .  No . H -7 6 -1 9 3  (D.  C o n n .,  
f i l e d  May 6 , 19.7.6).. T h is  s u i t  i s  now in  th e  d i s c o v e r y  s t a g e  
o f  l i t i g a t i o n .

3 . Moheg an T r i b e . A gro u p  p u r p o r t in g  to  be th e  Mo hegan
T r ib e  h a s  c la im e d  a p p r o x im a te ly  2 ,5 5 0  a c r e s  l o c a t e d  in  th e  
n o r t h e a s t  p o r t io n  o f  th e  to wn o f  M o n t v i l l e ,  C o n n e c t ic u t .  Two 
l a w s u i t s  to  r e c o v e r  p o r t i o n s  o f  t h i s  la n d  w ere  f i l e d  in  A u g u st 
o f  19 7 7  a g a in s t  tw o p r i v a t e  d e fe n d a n ts  an d th e  S t a t e  o f  
C o n n e c t ic u t .  Moh egan T r i b e  v .  C o n n e c t ic u t ,  C i v .  No.  H 77-4 34  
(D. C o n n .,  f i l e d  A u g u st 3 1 ,  1 9 7 7 ) ;  Mohegan T r ib e  v .  Z a u g g ,

C i v .  No . 77-4 35 (D. C o n n .,  f i l e d  A u g u st 3 1 , 1 9 7 7 ) .  T h ese  s u i t s  
h a v e  been  c o n s o l id a t e d  i n t o  one p r o c e e d in g , an d th e  p l a i n t i f f s  
h a v e  an nou nce d t h a t  th e y  w i l l  f i l e  a d d i t i o n a l  l a w s u i t s  to  r e ­
c o v e r  th e  b a la n c e  o f  th e  c la im e d  la n d . On Nov em be r 1 5 ,  1 9 7 8 , 
th e  S t a t e  o f  C o n n e c t ic u t  f i l e d  a m o ti o n  to  d is m is s  th e  s u i t s ;  
t h a t  m o ti o n  i s  s t i l l  p e n d in g .

FLORIDA

S em in o le  an d M ic c o s u k e e  T r i b e s . G ro ups p u r p o r t in g  to  be  
th e  S em in o le  an d M ic c o s u k e e  T r ib e s  may c la im  a s  much a s  f i v e  
m i l l i o n  a c r e s  in  s o u th w e s t  F l o r i d a .  To d a t e ,  t h e s e  gro u p s
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h a v e  a s s e r t e d  c la im s  o n ly  a g a i n s t  th e  S t a t e  o f  F l o r i d a ,  b u t  i t  
i s  p o s s i b l e  t h a t  c la im s  a g a i n s t  p r i v a t e  la n d o w n e rs  f o r  r e t u r n  
o f  th e  la n d  i t s e l f  may a l s o  be a s s e r t e d .  Th e c la im  a g a i n s t  th e  
s t a t e  i s  em bo di ed  in  a l a w s u i t  f i l e d  a g a i n s t  th e  S t a t e  o f  F l o r i d a  
an d i t s  a g e n c ie s  in  J a n u a ry  o f  19 7 9 . M ic c o s u k e e  T r ib e  v .  F l o r i d a  
C i v .  No.  7 9 -2 5 3 - C iv .- J A G  (S .D . F l a . ,  f i l e d  J a n u a ry  1 9 , 1 9 7 9 ) .

LOU ISIANA

C h it im a ch a  T r i b e . A gro u p  p u r p o r t in g  to  be th e  C h it im a c h a  
T r ib e  has  c la im e d  a p p r o x im a te ly  7 ,0 0 0  a c r e s  in  S t .  Ma ry P a r i s h ,  
L o u i s ia n a .  A la w s u i t  t o  r e c o v e r  th e  c la im e d  la n d  was  f i l e d  in  
J u ly  o f  19 77 a g a i n s t  a p p r o x im a te ly  84 p r i v a t e  d e fe n d a n ts .  
C h it im a c h a  T r ib e  v .  H a rry  L. Laws C o . , I n c . , C i v .  No . 7 7 0 7 7 2 -L  
(W.D.  L a . ,  f i l e d  J u ly  15  , 1 9 7 7 ) .  Th e d e fe n d a n ts  f i l e d  a m o ti o n  
f o r  summar y ju d gm en t on  F e b ru a ry  1 5 ,  1 9 7 9 , w h ic h  h as n o t y e t  
b een  d e c id e d .

MAINE

Pa ss am aq uo dd y an d P e n o b sc o t T r i b e s . G ro u p s p u r p o r t in g  to  
be th e  Pas sa m aq uo dd y an d P e n o b sc o t T r ib e s  h a v e  c la im e d  a p p r o x i­
m a te ly  12  m i l l i o n  a c r e s  in  M ai ne.  L a w s u it s  em bodyin g th e s e  
c la im s  w ere  f i l e d  in  Ju ne o f  1 9 7 2 . U n it e d  S t a t e s  v . M a in e , C i v .  
No . 19 66 -N D, 1969 -N D (N .D . M ain e, f i l e d  J u n e, 1 9 7 2 ) .  In  F e b r u a r y , 
1 9 7 7 , th e  U n it e d  S t a t e s  G over nm en t,  a c t i n g  on  b e h a l f  o f  th e  tw o 
T r i b e s ,  in d ic a t e d  i t s  i r i t e n t io n  to  s e e k  r e c o v e r y  o f  a re d u c e d  
c la im  a r e a  c o v e r in g  a p p r o x im a te ly  5-6  m i l l i o n  a c r e s .  T h e se  s u i t s  
h ave  be en  s t a y e d  p e n d in g  s e t t le m e n t  d i s c u s s i o n s  among th e  v a r i o u s  
p a r t i e s  in v o lv e d .  In  Nov em be r,  1 9 7 8 , th e  T r i b e s  e x p r e s s e d  a 
w i l l i n g n e s s  to  s e t t l e  t h e i r  c la im s  in  r e t u r n  f o r  a $27 m i l l i o n  
t r u s t  fu nd f in a n c e d  by th e  F e d e r a l G over nm en t an d 10 0,0 00 a c r e s  
o f  p r i v a t e l y  h e ld  f o r e s t  la n d . Th e W h it e  H ou se  h as i n d i c a t e d  a 
w i l l i n g n e s s  to  s u p p o r t  t h i s  $27 m i l l i o n  t r u s t  fu n d  an d $10  m i l l i o n  
t o  p u rch a se  10 0 ,0 0 0  a c r e s .  The m a jo r  la n d o w n e rs  h ave  i n d i c a t e d  
a w i l l i n g n e s s  t o  s e l l  th e  10 0,0 00 a c r e s  o f  f o r e s t  la n d  f o r  f a i r  
m ark et v a lu e .  N e g o t ia t io n s  a re  c o n t in u in g  w it h  r e s p e c t  t o  th e  
i d e n t i t y  an d p r i c e  o f  th e  la n d  to  be  s o ld  an d on o t h e r  v a r i o u s  
i s s u e s .

MASSACHUSETTS

1 .  M as hp ee  T r i b e . A gro u p  p u r p o r t in g  t o  be  th e  M as hp ee  
T r ib e  h as c la im e d  15 ,0 0 0  a c r e s  lo c a t e d  n e a r  th e  to w ns o f  M as hp ee
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an d San dw ic h in  M a s s a c h u s e t ts . A l a w s u i t  t o  r e c o v e r  th e  c la im e d  
la n d  wa s f i l e d  in  A u g u s t o f  19 76 a g a i n s t  s e v e r a l  p r i v a t e  d e fe n ­
d a n ts  and th e  Town o f  M as hp ee . M as hp ee  T r ib e  v .  New S e a b u ry  
C o rp . , C iv .  No . 7 6 -3 1 9 0 -S  (D. M a s s .,  f i l e d  A u g u s t 26 , 1 9 7 6 ) .
A ju r y  t r i a l  on  th e  i s s u e  o f  th e  p l a i n t i f f ' s  s t a t u s  as a t r i b e  
r e s u l t e d  in  a v e r d i c t  in  f a v o r  o f  th e  d e f e n d a n t s ,  an d th e  t r i a l  
c o u r t  d is m is s e d  th e  s u i t .  The d i s m i s s a l  w as  a f f ir m e d  b y th e  
U n it e d  S t a t e s  C o u rt o f  A p p e a ls  f o r  th e  F i r s t  C i r c u i t  on  
F e b ru a ry  1 3 , 19 7 9 . Th e p l a i n t i f f s  h ave  u n t i l  May 1 4 , 1 9 7 9 , to  
r e q u e s t  Su prem e C o u rt r e v ie w  o f  th e  C o u rt o f  A p p e a ls ' d e c i s i o n .

2.  Wampanoag T r ib e  o f  Gay H ea d. A g ro u p  p u r p o r t in g  to  be  
th e  Wamp anoag T r ib e  o f  Gay  Head h as c la im e d  s e v e r a l  h u n d re d s o f  
a c r e s  o f  la n d  l o c a t e d  in  th e  Town o f  Ga y H ea d, M a s s a c h u s e tts  on 
th e  I s la n d  o f  M a r th a 's  V in e y a r d . A la w s u i t  t o  r e c o v e r  th e  c la im e d  
la n d  wa s f i l e d  in  J u n e , 19 75  a g a i n s t  th e  Town o f  Gay H ea d.  
Wam panoag T r ib e  o f  Gay  Head v .  Town o f  Ga y H ea d,  C iv .  Mo. 74 - 
58 26 -G . The a c t i o n  h a s been  s t a y e d  t o  p e r m it  s e t t le m e n t  n eg o ­
t i a t i o n s  to  p ro c e e d  b etw een  th e  p l a i n t i f f s ,  th e  d e f e n d a n ts ,
H arv ard  Law S c h o o l De an  A l b e r t  S a c k s , a p p o in te d  m e d ia to r  by
th e  G overn o r o f  M a s s a c h u s e t ts ,  c o u n s e l f o r  c e r t a i n  p r i v a t e  la n d -  
o w n e rs , and  r e p r e s e n t a t i v e s  o f  th e  Ga y Head T a x p a y e rs  A s s o c i a t i o n .  
A t e n t a t i v e  s e t t le m e n t  a gre e m e n t i s  s e r i o u s l y  u nd er  n e g o t i a t i o n  
w h ic h  w oul d i n v o lv e  th e  p u rc h a s e  o f  a p p r o x im a te ly  17 5  a c r e s  o f  
la n d  a t  f a i r  m a rk et v a lu e  fr om  p r e s e n t  la n d o w n e rs  f o r  th e  b e n e ­
f i t  o f  th e  p l a i n t i f f .

3 . D e sc e n d a n ts  o f  th e  C h a p p a q u id d ic k  T r i b e . E ig h t  i n d i ­
v i d u a ls  p u r p o r t in g  to  be  d e s c e n d a n ts  o f  one " fa m i ly "  o f  th e  
C h a p p aq u id d ic k  T r ib e  h ave  c la im e d  a p p r o x im a te ly  40 a c r e s  o f  la n d  
on  C h a p p aq u id d ic k  I s l a n d ,  M a r th a 's  V in e y a r d ,  M a s s a c h u s e t ts . A 
la w s u i t  to  r e c o v e r  th e  c la im e d  la n d  was  f i l e d  on Dec em be r 5 ,
1 9 7 7 . O i t z e l l e  E p p s, e t  a l . v . C e c i l  A n d ru s, e t  a l . ,  C i v .  No . 
7 7 -3 7 3 9 -S . S ix t e e n  p r i v a t e  i n d i v i d u a l s  an d v a r io u s  p u b l i c  o f ­
f i c i a l s  w er e named a s  d e fe n d a n ts  in  t h i s  a c t i o n .  On D ec em ber  1 8 ,
1 9 7 8 , th e  c o u r t  g r a n te d  d e f e n d a n t s ' m o ti o n s  t o  d is m is s  on th e  
g ro u n d s t h a t  th e  N o n - I n t e r c o u r s e  A c t was  n o t  a p p l i c a b l e  to  
a l i e n a t i o n  o f  la n d  by i n d i v i d u a l  I n d ia n s .  On J a n u a ry  1 2 , 1 9 7 9 , 
th e  p l a i n t i f f s  f i l e d  a m oti on  to  f i l e  an  am en de d c o m p la in t  an d 
a  m oti on  to  v a c a t e  ju d gm en t in  t h i s  a c t i o n .  In  th e  am ended 
fc o m p la in t,  th e  p l a i n t i f f s  c la im e d  t o  r e p r e s e n t  th e  e n t i r e  c l a s s  
o f  d e s c e n d a n ts  o f  th e  C h a p p a q u id d ic k  T r i b e .  H en ce, th e  am en de d 
c o m p la in t ex p an ded  th e  c la im  a r e a  to  a p p r o x im a te ly  700 a c r e s  o f  
•la nd  on C h a p p a q u id d ic k . On J a n u a ry  18 , 1 9 7 9 , th e  c o u r t  d e n ie d
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b o th  o f  th e s e  n o t i o n s .  A n o t i c e  o f  a p p e a l fr om  th e  ju d gm en t 
o f  d is m is s a l  in  t h i s  c a s e  was  f i l e d  w it h  th e  F i r s t  C i r c u i t  
C o u rt o f  A p p e a ls  on F e b ru a r y  10 , 1 9 7 9 . Th e c a s e  i s  now p en d ­
in g  b e f o r e  th e  F i r s t  C i r c u i t .

NEVADA

W este rn  Shosh on e G ro u p . A gro u p  p u r p o r t in g  t o  r e p r e s e n t  
th e  W es te rn  Shos hone I n d ia n s  may c la im  a p p r o x im a te ly  22 m i l l i o n  
a c r e s  in  c e n t r a l  N ev ad a. Th e W este rn  S h o sh o n es now a re  c la im ­
in g  o n ly  t h a t  p o r t io n  o f  th e  22 m i l l i o n  a c r e  a r e a  t h a t  i s  v a c a n t  
la n d  own ed by  th e  U n it e d  S t a t e s ,  an d h a v e  ann ou n ce d  t h a t  th e y  
w o u ld  n o t c la im  any la n d  t h a t  h as been  s e t t l e d ,  p a te n t e d ,  im ­
p r o v e d , o r  m in ed . N e v e r t h e le s s ,  th e  W este rn  S h o sh o n es may d e ­
c i d e  to  a l t e r  t h e i r  p o s i t i o n  in  th e  f u t u r e .  A la w s u i t  t o  t e s t  
t h e i r  c la im  wa s f i l e d  in  May o f  1 9 7 4 . U n it e d  S t a t e s  v .  D an n, 
C i v .  No. R -7 4-6 0-B R T  (D.  N e v . , f i l e d  May 6 , 1 9 7 4 ) .  A m o ti o n  
f o r  p a r t i a l  sum mary ju d gm en t in  t h i s  c a s e  i s  s c h e d u le d  f o r  
arg u m ent on A p r i l  2 7 , 1 9 7 9 .

NEW YORK

1 .  O n eid a  N a t io n .  A gro u p  p u r p o r t in g  t o  be  th e  O n eid a  
N a ti o n  has c la im e d  a p p r o x im a te ly  6 m i l l i o n  a c r e s  l o c a t e d  in  
c e n t r a l  New Y ork  S t a t e .  L a w s u it s  t o  r e c o v e r  th e  la n d  c la im e d  
w ere  f i l e d  in  1 9 7 8 , 1 9 7 4 , an d 19 7 0 . O n eid a  In d ia n  N a ti o n  v .
New Y ork  Thr uw ay  A u t h o r i t y , C i v .  No . 78 CV 10 4 ( N .D .N .Y .,  f i l e d  
M ar ch  6 , 1 9 7 8 ) ;  O n eid a  In d ia n  N a ti o n  v .  C ou n ty  o f  O n e id a , C i v .  
No . 74 CV 18 7 ( N .D .N .Y .,  f i l e d  May 3 , 1 9 7 4 ) ;  O n eid a  In d ia n  
N a ti o n  v .  W il l ia m s ,  C i v .  No . 74 CV 16 7 (N .D .N .Y . 1 9 7 4 ) ;  O n e id a  
In d ia n  N a ti o n  v .  C o u n ty  o f  O n e id a , C i v .  No . 70 CV 35 ( N .D .N .Y .,  
f i l e d  F e b ru a ry  5 , 1 9 7 0 ) .  In  th e  19 70  s u i t ,  i n v o l v i n g  a p o r t i o n  
o f  th e  la n d  c la im e d ,  th e  t r i a l  c o u r t  h as i s s u e d  a ju dgm en t in  
f a v o r  o f  th e  O n e id a s  on  th e  i s s u e  o f  l i a b i l i t y ,  434 F . Supp.
52 7 (N .D .N .Y . 1 9 7 7 ) .  Th e p a r t i e s  a r e  now p r e p a r in g  f o r  t r i a l  
on th e  i s s u e  o f  d a m a ges.  The o t h e r  s u i t s  h a v e  been  d e la y e d  
p en d in g  th e  r e s o l u t i o n  o f  th e  19 70  s u i t  o r  t o  e n c o u ra c e  s e t t l e ­
me nt  d i s c u s s i o n s .  Th e U n it e d  S t a t e s  D ep art m en t o f  J u s t i c e  a n ­
no unc ed  on J u ly  1 ,  1 9 7 7 , t h a t  i t  was  p re p a r e d  t o  b r in g  s u i t  on  
b e h a l f  o f  th e  O n e id a s  w it h  r e s p e c t  t o  a p o r t io n  o f  t h e i r  c la im  
(a p p r o x im a te ly  250 ,0 0 0  a c r e s ) .

2.  C ayuga  T r i b e . A gro u p  p u r p o r t in g  t o  be  th e  C ay uga  
T r ib e  has c la im e d  a p p r o x im a te ly  62 ,0 00 a c r e s  lo c a t e d  in  C ayu ga
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an d S e n e ca  c o u n t ie s  in  c e n t r a l  New Y o rk . No la w s u i t  em bo dy ­
in g  th e  C ay uga  c la im  has been  f i l e d ,  b u t th e  U n it e d  S t a t e s  
D ep art m en t o f  J u s t i c e  an n ou n ce d  cn  J u ly  1 ,  1 9 7 7 , t h a t  i t  i s  
p r e p a r e d  t o  b r in g  s u i t  on b e h a l f  c f  th e  C ayu ga s to  a s s e r t  t h e i r  
c la im . S e t t le m e n t  n e g o t i a t i o n s  a r e  b e in g  c o n d u c te d  b y  r e p r e ­
s e n t a t i v e s  o f  th e  U n it e d  S t a t e s ,  th e  S t a t e  o f  Mew Y o rk  and 
th e  C a y u g a s .

3. S t .  R e g is  Mohawk T r i b e . A grou p  p u r p o r t in g  t o  b e  th e  
S t .  R e g is  Mohawk T r ib e  has  c la im e d  a p p r o x im a te ly  10 ,5 0 0  a c r e s  
l o c a t e d  in  S t .  Law re n ce  an d F r a n k l in  c o u n t ie s  in  n o r th e r n
New Y o r k . No la w s u i t  em bo dyin g th e  S t .  R e g is  Mohawk c la im  has  
been  f i l e d ,  b u t th e  U n it e d  S t a t e s  D ep art m en t o f  J u s t i c e  a n ­
nounce d on J u ly  1 ,  1 9 7 7 , t h a t  i t  i s  p re p a re d  to  b r in g  s u i t  on 
b e h a l f  o f  th e  S t .  R e g is  Mo haw ks t o  a s s e r t  t h e i r  c la im . S e t t l e ­
me nt  n e g o t i a t i o n s  a re  b e in g  c o n d u c te d  by  r e p r e s e n t a t i v e s  o f  
th e  U n it e d  S t a t e s ,  th e  S t a t e  o f  Mew Y ork  an d th e  S t .  R e g is  
M oh aw ks .

4.  S h in n e c o c k  T r i b e . A gro u p  p u r p o r t in g  to  be  th e  
S h in n e c o c k  T r ib e  has  c la im e d  a p p r o x im a te ly  3 ,2 0 0  a c r e s  on 
Lo ng  I s la n d ,  New Y o rk . No l a w s u i t  em bodyin g th e  S h in n e c o c k  
c la im  h as been  f i l e d ,  b u t th e  S h in n e c o c k s  h a v e  f o r m a l ly  r e ­
q u e s te d  th e  U n it e d  S t a t e s  D ep art m en t o f  th e  I n t e r i o r  t o  
recomm end to  th e  U n it e d  S t a t e s  D ep art m en t o f  J u s t i c e  t h a t  th e  
D ep art m en t o f  J u s t i c e  b r in g  s u i t  on b e h a l f  o f  th e  S h in n e c o c k s . 
The D ep art m ent o f  th e  I n t e r i o r  h as n o t y e t  ann oun ce d i t s  d e c i ­
s io n  on  t h i s  r e q u e s t .

SOUTH CAROLINA

C at aw ba T r i b e . A grou p  p u r p o r t in g  to  be  th e  C ata w ba T r ib e  
has c la im e d  a p p r o x im a te ly  14 4 ,0 0 0  a c r e s  in  Y o rk , L a n c a s t e r  an d 
C h e s te r  c o u n t ie s  in  S ou th  C a r o l i n a .  No l a w s u i t  em bodyin g t h i s  
c la im  h a s be en  f i l e d ,  b u t on  A u g u s t 30 , 1 9 7 7 , th e  U n it e d  S t a t e s  
D ep art m en t o f  th e  I n t e r i o r  re co m m en de d t h a t  th e  U n it e d  S t a t e s  
D ep art m ent o f  J u s t i c e  b r in g  s u i t  on b e h a l f  o f  th e  C a ta w b a s . 
S e t t le m e n t  n e g o t i a t i o n s  a r e  b e in g  c o n d u cte d  by  r e p r e s e n t a t i v e s  
o f  th e  U n it e d  S t a t e s ,  th e  S t a t e  o f  S ou th  C a r o l in a  an d th e  
C a ta w b a s .

I hope t h i s  in fo r m a tio n  w i l l  be  h e l p f u l  to  yo u in  u n d e r­
s t a n d in g  th e  sco p e  o f  th e  p ro b le m  c r e a t e d  by  th e s e  I n d ia n  la n d
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claims. However, as we pointed out to you during our meeting, 
our proposed legislation only affects Rhode Island and is not 
meant to be an omnibus piece of legislation qranting capital 
gains deferral to landowners involved in all Indian land claims 
settlements across the country. Despite the potential magni­
tude of the problem, the tax impact of the Rhode Island legis­
lation is inconsequential.

* If you have any questions, please do not hesitate to con­
tact us. Once again, let me express our appreciation for your 
help and cooperation in this matter.

DPQ:pah
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E X H I B I T  C
PUBLIC LAW 95-395  "AN ACT TO SETTLE INDIAN CLAIMS 
WITHIN THE STATE OF RHODE ISLAND AND PROVIDENCE 
PLANTATION AND FOR OTHER PURPOSES" IS RETAINED IN 
COMMITTEE FILES.
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EX HIB IT  D

United States Department of the In terior
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20240

Ha y 1 0 , 1979

The  H o n o ra b le  J .  J o s e p h  G a rra h y  
G o v e rn o r  o f  t h e  S t a t e  o f  Rho de  I s l a n d  
S t a t e  Hou se
P r o v id e n c e ,  Rho de  I s l a n d  02 90 3

D e a r J o e :

I  w ould  l i k e  t o  t a k e  t h i s  o p p o r tu n i ty  t o  r e c o g n i z e  you f o r  
y o u r  p e r s o n a l  e f f o r t s  i n  r e s o l v in g  t h e  I n d ia n  l a n d  c la im  in  
y o u r  S t a t e .  T hro ugh  y o u r  p e r s o n a l  co m m itm en t y o u  h ave  a c ­
c o m p li sh e d  w hat no  o t h e r  a f f e c t e d  E a s te r n  S e a b o a rd  s t a t e  
h a s  b een  a b le  t o  a c c o m p l is h ,  t h a t  i s ,  r e s o l v e  a  la n d  c la im  
w i th  an  o u t - o f - c o u r t  s e t t l e m e n t .  W hil e  t h e  c i r c u m s ta n c e s  
and  f a c t s  s u r r o u n d in g  t h e  N a r r a g a n s e t t  c la im  a r e  u n iq u e  to  
Rho de  I s l a n d  you h a v e  in d e e d  e s t a b l i s h e d  new  g ro u n d  w ith  y o u r 
l e a d e r s h i p  on t h i s  i s s u e .

As you s ig n  t h e  S t a t e  e n a b l in g  l e g i s l a t i o n ,  I  w o u ld  a l s o  l i k e  
t o  r e c o g n iz e  t h e  N a r r a g a n s e t t  T r ib a l  C o u n c il  f o r  t h e  p a t i e n c e  
and  p e r s e v e r a n c e  t h a t  i t  sh ow ed  th r o u g h o u t  th e  s e t t l e m e n t  
n e g o t i a t i o n s .  You h a v e  a l l  c o l l e c t i v e l y  show n t h a t  d i l i g e n t  
n e g o t i a t i o n  and  co m p ro m is e  can  r e s o l v e  t h e  m ost  d i f f i c u l t  o f  
p ro b le m s . A d d i t i o n a l l y ,  th e  j u d i c i a r y  an d t h e  man y o th e r  
S t a t e ,  l o c a l  and  f e d e r a l  o f f i c i a l s  wh o p la y e d  a  p a r t  in  t h i s  
p r o c e s s  a r e  t o  be  co mmen de d f o r  t h e i r  c o o p e r a t i o n  and  a s s i s t a n c e .

Th e D e p a rtm e n t o f  t h e  I n t e r i o r  s t a n d s  r e a d y  to  do  i t s  p a r t  in  
m a tc h in g  t h e  S t a t e  la n d  c o n t r i b u t i o n  w i th  f i n a n c i a l  a s s i s t a n c e  
a s  p ro v id e d  f o r  i n  t h e  s e t t l e m e n t .

A g a in , my c o n g r a t u l a t i o n s  to  yo u an d a l l  o f  th e  i n d i v i d u a l s  
in v o lv e d  in  t h i s  e f f o r t .
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AN ACT ESTABLISHING THE NARRAGANSETT INDIAN LAND 
MANAGEMENT CORPORATION, PASSED BI THE GENERAL 
ASSEMBLY OF THE STATE OF RHODE ISLAND IS RETAINED 
IN COMMITTEE FILES.

+ + + + + +

E X H I B I T  E
HOUSE REPORT NO. 9 5 -1 ^5 3  TO ACCOMPANY H.R. 12860: 
THE RHODE ISLAND INDIAN CLAIMS SETTLEMENT ACT IS 
RETAINED IN COMMITTEE FILES.

+ + + + + +

E X H I B I T  F
SENATE REPORT NO. 9 5 -9 72  TO ACCOMPANY S. 31 53 : 
THE RHODE ISLAND INDIAN CLAIMS SETTLEMENT ACT IS 
RETAINED IN COMMITTEE FILES.
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EX H IB IT  G

20th CONGRESS O  /Tts f-y 1 
1st Session Q g /

To amend the Rhode Island Indian Claims Settlement Act to provide an exem p­
tion from taxes with respect to the settlement lands and amounts received by 
the State Corporation, and to provide a deferral of capital  gains with respec t 
to the sale of settlement lands.

IN TH E SE NA TE  OF TH E UN ITED  STAT ES

Makch 15 Oegislative day, Febb uab y 22), 1979 
il r.  Cha fee (for himself and Mr. P ell) introduced the following bill; which was  

read twice and referred to the Committee on Finance

To amend the Rhode Island Indian Claims Set tlem ent Act  to 
provide an exemption from taxes with respect to the se ttl e­
ment lands and amounts  received by the Sta te Corporation, 
and to provide a deferral of capital  gains with respect to the  
sale of settlemen t lands. .

1 1 Be it enacted by the Senate and House  of Rcpresenta-

2 lives of the United States of America in Congress assembled,

3 That  (a) the Rhode Island Indian Claims Sett lement Act

•4 (Public Law 95- 395) is amended by adding at the end there -

5 of the following new sections: .
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21

22
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24

25

2

“ex em pt io n from  taxatio n 

“S ec. . (a) Exc ept  as otherwise provided in subsec­

tions (b) and (c), the settl ement lands and any moneys  re ­

ceived by the Sta te Corpora tion from the Fund shall not be 

subject to any form of Federa l, Stale , or local taxation.

■ “(b) The exemption provided in subsection (a) shall  not  

apply to any income-producing activities occurring- on :he 

settlem ent lands.

“(c) Nothing in this Act shall prevent the imposition of 

payments in lieu of taxes  on the State Corporation for se rv­

ices provided in connection with the settlem ent lands.

“ (d) The exemption provided in subsection (a) as it re ­

lates to amounts received by the State  Corporation from the 

Fund shall not apply if any  of such amounts are used for, or 

diverted to, any purpose other than —

“(1) the  purposes authorized under this Act; or 

“(2) investment (but only to the exte nt that  the  

invested portion of such amounts is not currently 

needed for the purposes otherwise authorized by this  

Act) in— . . .

- “(A) public debt securities of the Un ited 

• States, • . :

■ l.' “(B) obligations of a Sta te or local govern­

ment which are  not in default as to princ ipal or 

interest,  or. ' •• • .
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3

1

2

3

4

5

“(C) lime or demand deposits in a bank (as 

defined in section 581 of the Inte rnal  Revenue 

Code of 1954) or an insured credit union (within 

the meaning of section 101(6) of the Federal 

Credit Union Act (12 U.S.C. 1752(6)) located in

6 the United State s.

7 “deferral of capital gains

8 “S ec . . For purposes of subtitle A of the Internal

9 Revenue Code of 1954, any sale or disposition of private

10 settlement lands pursuant  to the. terms and conditions of the

11 Settlement Agreement shall be treated as an involuntary

12 conversion within the meaning of section 1033 of the Inter-

13 nal Revenue Code of 1954.” .

69-801 0 -  81 (Vo l. 1) -  16
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EXHIB IT  H
UNIT ED STA TES

d ep ar tm e n t  o r  the in t e r io r
OF FIC E OF THE SO LICITO R 

WA SHING TON D C 20240

JAN 1 4 1977

H o n o ra b le  Joseph  
A t to r n e y  G e n e ra l 
S ta te  o f  M ai ne  
A u g u s ta , M ain e

E. B re nnan

04333

D ear Mr. B re n n a n :

As  p ro m is e d , I  am p r o v id in g  yo u w it h  c o p ie s  o f  th e  f i n a l  
d r a f t  l i t i g a t i o n  r e p o r t s  o f  th e  tw o In d ia n  la n d  c la im s  
e n t i t l e d  U n i t e d S t a t e s 'v .  M a in e . Su ch  c o p ie s  a re  
a ls o  b p in g  made a v a i la b le  to  M r.  Thom as T ure en  and 
M r.  S tu a r t  R oss,  c o u n s e l fo r  th e  Pass am aqu oddy T r ib e  
and th e  P e n o b sco t N a t io n .

As  e x p la in e d  in  my c o v e r  l e t t e r  to  th e  J u s t ic e  D e p a rtm e n t,  
w h ic h  is  a ls o  e n c lo s e d ,  th e s e  r e p o r ts  do  n o t  re p re s e n t  th e  
f i n a l  d e c is io n  o f  th e  I n t e r i o r  D e p o rt m e n t in  t h i s  m a t te r .  
Th e r e p o r ts  a re  b e in g  made a v a i la b le  to  you c o n t r a r y  to  
o u r  u s u a l p r a c t i c e ,  p r i m a r i l y  because o f  th e  e x tr e m e  
im p o r ta n c e  o f  th e  m a t te r  to  th e  S ta te  o f  M ain e  an d i t s  
n o n - In d ia n  c i t i z e n s .  As  th e  r e p o r t s  i n d ic a t e ,  I  have  
c o n c lu d e d  th a t  th e  T r ib e s '  c la im s  a re  s u b s t a n t ia l .  
T h e r e fo r e ,  in  th e  a bsence  o f  an y im m in e n t n o n - ju d ic ia l  
r e s o lu t io n ,  and in  V ie w  o f  th e  a p p ro a c h in g  e x p i r a t io n  
o f  th e  s t a t u te  o f  l i m i t a t i o n s  p e r io d ,  i t  s h o u ld  be 
u n d e rs to o d  t h a t  th e  G ove rn m ent is  re g a rd e d  as  h a v in g  
a le g a l  r e s p o n s i b i l i t y  to  p u rs u e  th o s e  c la im s  in  th e  
c o u r t s .
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P le a se  n o te  t h a t  re le a s e  o f  th e s e  r e p o r t s  to  you  end 
o th e r s  does n o t  c o n s t i t u t e  a w a iv e r  by  th e  U n it e d  S t r if e s  
o r  t h i s  D e p a rt m e n t o f  any p r i v i l e g e  o f  c o n f i d e n t i a l i t y  to  
w h ic h  i t  may be e n t i t l e d .  Beca use m os t o f  th e  d o c u m e n ts  
r e f e r r e d  to  in  th e  r e p o r t s  an d in c o rp o r a te d  t h e r e in  by 
r e fe r e n c e  a re  re g a rd e d  as  s u b je c t  to  th e  w o r k - p r o d u c t  
d o c t r in e ,  we have  n o t made them  a v a i la b le .  B u t ,  as  my c o v e r 
l e t t e r  to  th e  J u s t ic e  D e p a rt m e n t in d ic a t e s ,  we may make 
c e r t a in  m a t e r ia ls  a v a i la b le  to  yo u in  th e  f u t u r e ,  i f  t h e i r  
d is c lo s u r e  i s  n o t in  v i o l a t i o n  o f  c u r  t r u s t  r e s p o n s i b i l i t i e s  
to  th e  T r ib e s .

N o te  f u r t h e r  t h a t  we r e s e rv e  th e  r i g h t  to  a l t e r  any
o p in io n s  o r  c o n c lu s io n s  s ta te d  in  th e  tw o d r a f t  r e p o r t s .  
N o th in g  t h e r e in  s h o u ld  be ta k e n  as an a d m is s io n  o f  
th e  e x is te n c e  o r  n o n e x is te n c e  o f  an y f a c t  u n d e r ly in g  th e  
c la im s  w h ic h  a re  o r  may be  th e  s u b je c t  o f  Un i  t e d • S ta  te s  v .
Ma i n c . T h is  p ro c e d u re  i s  c o n s is t e n t  w it h  th e  te rm s  o f
th e  s u b m is s io n  o f  y o u r  le g a l  a rg u m e n ts  to  us  on  Dec em be r 9 ,
19 7 6 . (See  M r.  John  P a te r s o n 's  l e t t e r  o f  O c to b e r  2 1 , 1 9 7 6 .)

L e t me sa y t h a t  I  a p p r e c ia te  th e  p a t ie n t  c o o p e r a t io n  we ha ve  
re c e iv e d  fr o m  you in  t h i s  m os t d i f f i c u l t  m a t t e r .  I  -w ish  
to  e x p re s s  my s in c e r e  hope th a t  t h i s  c o n t r o v e r s y  w i l l  be 
r e s o lv e d  as e x p e d i t i o u s ly  as  p o s s ib le  w i t h  a m in im um  o f  
s u f f e r in g  f o r  th e  p e o p le  o f  M a in e .

S in c e r e ly  y o u rs ,

S o l ic  i  t o r
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U N IT i.D  STATES
DEPA RTM EN T OF THE IN TE RIO R 

OFFICE OF THE SOLICITOR 
W A S H IN G T O N . D C. 20210

J a n u a ry 1 0 , 19 77

The  H o n o rz ib le  P e t e r  P.. T a f t
A s s i s t a n t  A t to r n e y  G e n e ra l
La nd  and  N a tu r a l  R e s o u rc e s  D iv i s io n
D e p a r tm e n t o f  J u s t i c e  -
W a s h in g to n , D. C.

Re:  U n i te d  S t a t e s  v . Mai n e , C i v i l  No . 19 66  N .D .,  and  
U n it e d  " S t a t e s  v . M a in e , C i v i l  No . 19 69  N .D .,
UTs .D .C . ,  D. M a in e .

D ea r Mr. T a f t :

W ith t h i s  l e t t e r  we a r c  t r a n s m i t t i n g  to  yo u  f i n a l  d r a f t s  
o f  th e  l i t i g a t i o n  r e p o r t s  w i th  r e s p e c t  t o  t h e  tw o M ai ne 
c a s e s  c o n c e r n in g  t h e  P assam eeu o d d y  an d  P e n o b s c o t  T r i b e s .  
T h ese  d r a f t s  r e p r e s e n t  my f i n a l  th o u g h ts  on  t h i s  s u b j e c t .

In  p r e p a r in g  t h e s e  l i t i g a t i o n  r e p o r t s  my c o l l e a g u e s  an d  I  
h a v e  c a r e f u l l y  c o n s i d e r e d  th e  f a c t u a l  m a t e r i a l s  an d  l e g a l  
a rg u m e n ts  p r e s e n t e d  t o  us by  t h e  S t a t e  o f  M a in e , an d 
p a r t i c u l a r l y  t h e  mem or an du m a d d r e s s e d  to  G o v e rn o r  L o n g le y  
by  A t to r n e y ” G e n e r a l  B re n n a n  on  D ec em be r 7 , 1 9 7 6 , e n t i t l e d  
" I n d ia n  C la im  L i t i g a t i o n . "

B e cau se  o f  t h e  im p o r ta n c e  o f  t h e s e  c a s e s  an d  t h e  f a c t  
t h a t  my s u c c e s s o r  w i l l  h av e  r e s p o n s i b i l i t y ,  on  b e h a l f  
o f  th e  D e p a r tm e n t o f  th e  I n t e r i o r ,  f o r  c e r t a i n  p o l i c y  
a s p e c t s  o f  t h e  l i t i g a t i o n ,  I h a v e  f e l t  i t  a p p r o p r i a t e  
f o r  my s u c c e s s o r  t o  r e v ie w  th e s e  l i t i g a t i o n  r e p o r t s  b e f o r e  
th e y  a r e  s u b m i t t e d  t o  t h e  D e p a r tm e n t o f  J u s t i c e  i n  f i n a l  
fo rm . T he a t t a c h e d  f i n a l  d r a f t s  s h o u ld  b e  s u f f i c i e n t  
t o  a ll o w  y o u  t o  co m p ly  w i th  th e  o r d e r  o f  t h e  D i s t r i c t  
C o u r t r e q u i r i n g  y o u  to  a d v i s e  th e  c o u r t  on  o r  b e f o r e  
J a n u a ry  1 5 , 19 77  o f  th e  G o v e rn m e n t' s  i n t e n d e d  c o u r s e  o f  
a c t i o n  w i th  r e s p e c t  t o  th e  c a s e s .

,ovuno.v
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As we h a v e  d is c u s s e d , i t  i s  my in te n t io n  to  d e l i v e r  c o p ie s  
o f  th e s e  f i n a l  d r a f t  l i t i g a t i o n  r e p o r ts  to  th e  A tt o r n e y  
G en era l o f  Maine  and to  r e p r e s e n t a t i v e s  o f  th e  Pas sa m aquodcy  
and P e n o b s c o t T r ib e s , and to  make c o p ie s  o f  th e  d r a f t s  
a v a i l a b l e  to  o th e r s  who may r e q u e s t  the m.  Th e l i t i g a t i o n  
r e p o r t s  w i l l  be  r e le a s e d  im m e d ia te ly  a f t e r  yo u have  made 
yo u r r e p o r t  t o  th e  D i s t r i c t  C o u r t .

Many o f  th e  m a t e r ia ls  c o n ta in e d  in  th e  e x h i b i t s  to  th e  
l i t i g a t i o n  r e p o r t s  a re  a t t o r n e y s ' wo rk p r o d u c t , and ’. . i l l  
n e i t h e r  b e  s u b je c t  to  d is c o v e r y  in  th e  l i t i g a t i o n  un der 
th e  F e d e r a l  R u le s o f  C i v i l  P ro ced u re  no r s u b j e c t  to  
d i s c l o s u r e  under  th e  Fr ee do m  o f  In fo rm a ti o n  Zvc t. B e ca u se  
o f  o u r t r u s t  r e s p o n s i b i l i t i e s  to  th e  T r ib e s , we in te n d  to  
re v ie w  c a r e f u l l y  a l l  o f  th e  m a te r ia ls  c o n ta in e d  in  th e  
e x h ib i t s  to  d e te rm in e  w h ic h , i f  an y, o f  th o s e  m a t e r i a ls  
may be  o r  mus t be  d i s c l o s e d  to  o th e r  p a r t i e s  to  th e  l i t i ­
g a t io n .  Th e S e c r e t a r y  o f  th e  I n t e r i o r  w is h e s  t o  r e c i p r o c a t e  
't h e  d i r e c t n e s s  and ca n d o r o f  r e p r e s e n t a t i v e s  o f  th e  S t a t e  
o f  M ai ne  in  d e a l in g  w ith  t h i s  D ep ar tm en t w it h  r e s p e c t  to  
th e  s u b j e c t  m a tte r  o f  th e s e  s u i t s .  T h e r e fo r e , lie w an ts  
to  d i s c l o s e  as much in fo r m a t io n  as p o s s ib le  to  th e  S t a t e  
of-  M ain e, to  h e lp  i t  a s s e s s  i t s  p o s i t io n  an d t h a t  o f  i t s  
r e s i d e n t s ,  s o  lo n g  as su ch  d i s c lo s u r e  i s  n o t in  v i o l a t i o n  
o f  la w  o r  in  v i o l a t i o n  o f  th e  S e c r e t a r y 's  t r u s t
r e s p o n s i b i l i t i e s ;

E n c lo s u r e s

Hand•D e li v e re d
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UNIT ED STATES
DE PARTM ENT OE THE IN TERIO R 

OEEIC i: OE THE SO LIC ITOR  
WASHK.GTO'.’. D C. 20240

r i . j  iL ;»■?.Aj T
? /1 «»o.*V JiĈVvL Di)  - / - D ■ ,

H o n o ra b le  P e te r  R. T a f t  
A s s i s t a n t  /A tt o rn ey  G e n e ra l 
Land and M a tu fa l R e so u rc e s  D iv is io n  
U .S . D ep art m en t o f J u s t i c e  
W ash in g to n , D.C . 20 53 0 

A t t e n t io n :  Mr.  M yl es  E. F l i n t
A c ti n g  C h ie f ,
In d ia n  R e so u rc e s  D iv is io n

Dea r Mr . T a f t :

T h is  i s  th e  l i t i g a t i o n  r e p o r t  in  th e  c a s e  o f  U n it e d  S t a te s  v.  
Ma i n e , C iv i l  No . 1565  N .D .,  U .S .D .C .,  D. M ain e, th e  In d ia n  
N o n in tc -r co u rs e  Act  c la im  of  th e  P ass an aq u o d d y  T r ib e .  Our 
r e p o r t  on th e  s i m i l a r  c la im  of  th e  P e n o b sc o t N a ti o n  w i l l  
so on  fo l lo w .

In  ou r l e t t e r  o f  Ju n e  28, 1976  to  y o u 'i n  t h i s  m a t t e r ,  
we in d ic a te d  t h a t  i t  i s  new ou r vie w  t h a t  i t  i s  s e t t l e d  
t h a t  th e  I n d ia n  M o n in te rc o u rse  Ac t (25 U .S .C . § 17 7)  
e s t a b l i s h e d  a t r u s t  r e l a t i o n s h ip  be tw ee n  th e  f e d e r a l  
govern m ent and  th e  Pas sa m ac uo dd y T r ib e  w it h  r e g a r d  to  
t r i b a l  la n d s  u nder th e  cover age  o f th e  A c t.  T h is  p o s i t i o n  
was of  c o u rse  c o m p e ll e d  by th e  d e c i s io n  in  J o i n t  T r ib a l  
C o u n c il  o f t h e- Pa ssa m ac u oca v T r ibe  v. M o rt o n , 52 3 F . 2d 
370 , ( i s t .  C i r .  1 5 7 5 ) . We a ls o  o f f e r e d  th e  v ie w  t h a t  th e  
T r ib e  ca n p r e s e n t  s u b s t a n t i a l  e v id e n ce  t h a t  a l a r g e  p a r t  
o f i t s  a b o r ig in a l  t e r r i t o r y  was ta k e n  in  v i o l a t i o n  o f 
th e  H o n in te rc o u r s e  A c t.  Much of t h a t  e v id e n c e  i s  c o n ­
ta in e d  in  th e  e n c lo s e d  r e p o r t  [A pp en di x A) p r e p a r e d  by  a 
te am  o f e x p e r t s  who a r e  a v a i l a b le  to  t e s t i f y  in  s u p p o r t  
of th e  o p in io n s  and  c o n c lu s io n s  s t a t e d  t h e r e i n .  (P h o to ­
c o p ie s  of th e  s o u rc e  m a te r i a l s  fo r  th e  r e p o r t  a r c  
e n c lo s e d  a s  A ppen dix  B .)  O th er  e x p e r t s  in  th e  f i e l d  
hav e a l s o  bee n r e t a i n e d ,  and  th ey  a rc  c o n d u c t in g  f u r t h e r  
r e s e a r c h  in  p r e p a r a t i o n  fo r  a p o s s ib le  t r i a l  in  t h i s  c a s e .



D u rin g  th e  p re p a ra t io n  o f  t h i s  l i t i g a t i o n  r e p o r t  th e  A t to rn e y  
G enera l o f th e  S ta te  o f Maine  as ke d fo r  th e  o p p o r tu n i t y  to  
s u b m it  o memorandurn o f f e r in g  h is  v ie w  th a t  th e  c la im s  o f  bo th  
th e  Pas samaqucb'ciy  T r ib e  and th e  Pen obsc ot N a ti o n  a re  w i th o u t  
m e r i t .  He a ls o  re ques te d  from , us any m a te r ia ls  we m ig h t 
ha ve  in  s u p p o rt o f th e  T r ib e 's  c la im s . In  No vembe r a f t e r  
c o n s u l t in g  w it h  you and members  o f you r s t a f f ,  we ag re ed  to  
o f f e r  th e  Maine  A tt o rn e y  G en e ra l su mmar ies o f  th e  h i s t o r i c a l  
e v id e n c e  s u p p o rti n g  th e  c la im s . Ke have  s in c e  be en  p ro v id e d , 
w it h  memoranda p re s e n ti n g  th e  S ta te 's  p o s i t io n ,  an d th e y  a re  
e n c lo s e d  here  as A ppendix  C. I t  is  ou r v ie w  th a t  th e  S ta te 's  
a rg um en ts  do no t p ro v id e  us w it h  an y b a s is  to  re g a rd  th e  
T r ib e s ' c la im s  as w it h o u t  m e r i t .  E nclo sed is  a memorandum 
fr om  th e  A c ti n g  A s s o c ia te  S o l i c i t o r  fo r  In d ia n  A f f a i r s  
[A p p e n d ix  D] re v ie w in g  th e  m a te r ia ls  p ro v id e d  by  th e  S ta te .

As yo u kn ow , cop ie s  o f t h i s  re p o r t  and th e  P en ob sco t r e p o r t  
a re  b e in g  made a v a il a b le  to  th e  S ta te  in  th e  in t e r e s t  o f  a 
b e t te r  u n c e rs ta n d in g ° o f  th e  p o s it io n  o f th e  U n it e d  S ta te s  
in  t h is  c o n tro v e rs y .  The Maine  A t to rn e y  G e n e ra l has asked 
fo r  th e  o p p o r tu n it y  to  comment on ou r r e p o r t s ,  and be ca us e 
o f th e  s e r io u s  co nse quence s to  M aine  w h ic h  may r e s u l t  from  
p u r s u i t  o f t h is  l i t i g a t i o n ,  we recommend th a t  yo u p ro v id e  
su ch  an o p p o r tu n it y  w i th in  th e  l im i t a t io n s  o f  th e  c o u r t -  
o rd e re d  ar.d s ta tu to r y  d e a d li n e s  w h ic h  yo u fa c e .

ANA LYSIS

A.  E le m ents  o f  a Cause  o f A c ti o n  f o r  R ecove ry  o f  
In d ia n  La nd .

A p ri m a  fa c ie  ca se  f o r  re co ve ry  o f  In d ia n  la n d  ta k e n  in  
v io la t i o n  o f 't h e  N o n in te rc o u rs e  A c t is  e s ta b li s h e d  by a 
show in g th a t :

(1 )  th e  c la im a n t is  a " t r i b e  o f  In d ia n s "  
w i t h in  th e  me an ing  o f  th e  .A ct ;

(2 )  th e  la n d  c la im ed is  cove re d  by  th e  
A c t as  t r i b a l  la n d ;
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(3 ) th e  U n it e d  S t a t e s  has n e v e r c o n s e n te d  
to  i t s  a l i e n a t i o n ;  and

(4 ) th e  t r u s t  r e l a t i o n s h i p  b e tw e e n  th e  
U n it e d  S t a t e s  and th e  t r i b e ,  w hic h 
wa s e s t a b l i s h e d  by  th e  c o v e ra g e  of 
th e  A c t,  h as  n e v e r be en  t e r m in a te d .

N a r r a o a n s c t t  T r ib e  o f I n d ia n s  v._ H uro hv, C .A . Mo. 750005 ,
U .S .D .C .,  D .R . I . ,  o p in io n  e n te r e d  Ju ne 23 , 1 9 7 6 , a t  p .  9 
( e n c lo s e d  a s  A ppend ix  E ).

Two o f th e  e le m e n ts  o f su ch a c a u se  of  a c t i o n  r e q u i r e  l i t t l e  
d i s c u s s i o n .  Th e f o u r th  l i s t e d  e le m e n t p r e s e n t s  a s e t t l e d  
m a t te r  o f law  w it h  re g a rd  to  th e  P ass am aquocdy  T r ib e .  The  
F i r s t  C i r c u i t  C o u r t o f A p p ea ls  h as  a lr e a d y  d e te rm in e d  th a t  
C o n g re ss  h a s  n e v e r w it h d ra w n  M o n in te rc o u rs 'e  A c t p r o t e c t i o n .  
528  F .2 d  a t  380 . And th e  f i r s t  e le m e n t i s  a s im p le  m a t te r  
o f  p r o o f .  As m e n ti o n e d  in  ou r Ju n e  28 l e t t e r , . n o  p e r s u a s iv e  
e v id e n c e  c a n  be  o f f e r e d  to  d i s p u te  th e  f a c t  t h a t  th e  
P a ssa m a q u c d d ie s  c o n s t i t u t e  an  In d ia n  t r i b e  in  th e  r a c i a l  
and c u l t u r a l  . s e n s e , and t h a t  th e y  a re  t h e r e f o r e  a " t r i b e "  
w i th in  th e  m ea nin g o f  th e  A c t.  T h is  i s s u e  r e c e i v e s  com pre ­
h e n s iv e  t r e a tm e n t  in  S e c t io n  I I  o f A ppendix  A.  T h u s , ou r 
p r i n c i p a l  i n q u i r i e s  a re  w h e th e r th e  la n d  c la im  a re a  i s  
c o v e re d  by th e  A ct  an d w h e th e r th e  U n it ed  S t a t e s  c o n se n te d  
to  an y a l i e n a t i o n  o f  th e s e  l a n d s . ' The  C o u rt  o f  A p p ea ls  
s p e c i f i c a l l y  d e c l i n e d  to  r u l e  on  th e s e  i s s u e s . Id  ■ a t  376, 
380 .

B. P ass om acuoddy  Lan ds  C over ed  by  th e  N o n in te r c o u r s e  Ac

Th e p o l i c y  b e h in d  th e  M o n in te rc o u rse  A ct a p p l i e s  to  In d ia n  
la n d s  w h e th e r o r n o t  th e  In d ia n  t i t l e  t h e r e t o  i s  b ased  
up on  t r e a t y ,  s t a t u t e ,  or o th e r  fo rm al g o v e rn m e n t a c t i o n .
Un i. V_ed S t  a t  es  a s  C-ua r d i a n o f  _ t _he_ X v - S a n ta  Fq
l’n e i/ f i_E _li._ C o. , 314 u .S .  539, 3~i7 ( i' 3 4 .i ) , r e h e a r in g  d e n ie d  
314  U .S . 716  (1 9 4 2 ) ; J o i n t  T r ib a l  C o u n c il  c f  th e  Pas s a m ac nc s:  
T r i b o v .  M ort on , 528 F.  2d a t  '377 . The Pas sa m aquohey  c la im  
i s o n c  b a se d  on  a b o r i g i n a l  t i t l e  u n re c o g n iz e d  by any fo rm al
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a c t i o n .  Th e le g a l  n a tu r e  o f su ch  t i t l e  i s  th e  s u b j e c t  
o f num ero us Su prem e C o u rt  o p in i o n s ,  an a i t  i s  t r e a t e d  in  
th e  e n c lo s e d  mem oran dum  o f Tim Vol lm an n o f t h i s  o f f i c e .  
(A ppendix  F) I t  sh o u ld  be  n o te d  t h a t  th e  c o n c e p t o f a b o r i g ­
in a l  t i t l e  an d th e  p r i n c i p l e  o f i t s  i n a l i e n a b i l i t y  p r e d a t e  
th e  17 90  e n a c tm e n t o f th e  N o n in te r c o u r s e  A c t.  I n d e e d , th e  
Suo re m e C o u rt d e c i s io n s  o f th e  e a r ly  n in e t e e n th  c e n tu r y  
r a r e l y  c i t e  th e  A c t,  b u t i n s t e a d  re c o g n iz e  a b o r i g i n a l  t i t l e  
a s ' a  p r i n c i p l e  o f i n t e r n a t i o n a l  law  e a t in g  back  to  th e  
E u ro p ean  " d is c o v e ry "  o f th e  A m er ic an  c o n t i n e n t s .  r o r  f u r t h e r  
b a c k g ro u n d  we s u g g e s t r e f e r e n c e  to  th e  V ollm an n me moran du m.

P ro o f o f  a b o r i g i n a l  t i t l e  i s  e s t a b l i s h e d  by  a sh o w in g  of 
a c t u a l ,  e x c lu s iv e ,  an d c o n t in u o u s  u se  an d o c c u p a n c y  o f la n d s  
f o r  a lo n g  p e r io d  of ti m e . Sac  and Fox T r ib e  v^_U nit c-d _S t 
315 F .2 d  896 , 903 (C t.  C l.  1 9 6 3 ),  c e r t ,  d e n ie d  375 U .S . 92 
(1 9 6 3 ) . Us e and o ccupancy  i s  d e te rm in e d  by r e f e r e n c e  to  th e  
wav of l i f e ,  h a b i t s ,  c u s to m s , and  u sa g e s  of t h e  I n d i a n s .
Sac  an d Fox T r ib e  v . Un i t e d  S t a t e s , 3S3 F .2 d  9 9 1 , 983 (C t.  Cl 
1^ 67 77  An d- i t  li as  bee n h e ld  t h a t  " th e  'u s e  an a  o c c u p a n c y ' 
e s s e n t i a l  to  th e  r e c o g n i t i o n  o f In d ia n  t i t l e  d o e s  n o t dem and  
a c t u a l  p o s s e s s io n  o f th e  l a n d ,  b u t may d e r iv e  th ro u g h  in te rm i 
"t en t c o n t a c t s  • ( c i t a t i o n )  w h ic h  d e f in e  som e g e n e r a l  b o u n d a r ie s  
o f th e  o c c u p ie d  la n d  . . . . "  U n it e d  jS t a t e j ^ v  R e m i n d  e
I n d i a n s ,  130 C t.  C l.  375  , 33 5 (1 957) ( e m p s a s i s i n  o r i g i n a l ] .  
S e c t i o n ' I I I  A o f A ppendix  A p r e s e n t s  d e t a i l e d  d o c u m e n ta ry  
e v id e n c e  in  s u p p o r t o f an  a b o r i g i n a l  Pa^ sa .. .—cu od v.y c la im  
to  f i v e  w a te r s h e d s  in  e a s t e r n  M ai ne,  an a r e a  o f  o v e r two  
m i l l i o n  a c r e s .  Su ch  h i s t o r i c a l  e v id e n c e , i n d u c i n g  e x p e r t  
t e s t im o n y , i s  r e g u l a r ly -  r e l i e d  up on  in  In d ia n  c la im s  c a s e s  
to  e s t a b l i s h  a b o r i g in a l  t i t l e .  Se e e . g . , S n ak e o r P iu te  
I n d i a n s  v . U n i t  ec S t a t e s  , 11 2 F . 5 up p . 5 ■= 3 , 55 2 (C t . C l . 
l7TS3 77 —Co nf  ede  r a te d  T r ib e s  o f  th e  Karin S p r in g s  R e s e rv a t i o n 
v . U n it e d  S t a t e s , 177 C t . C l . 13-1 , 201 -0 2 (1 967 ) .

We h av e  e x p e r t s  p r e p a re d  to  t e s t i f y  t h a t  th e  a r e a  c o v e re d  
by th e  S t / c r o i x " ,  D ennys,  M a c h ia s , N a r ra g u a g u s , an d U ni on  
w a te r s h e d s , and th e  a d ja c e n t  c o a s t l i n e  an d i s l a n d s ,  w er e 
a l l  p a r t  o f  th e  e x c lu s iv e  a b o r i g in a l  t e r r i t o r y  of th e
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Pass am ag uoddy T r i b e .  H ow ev er , i t  has  bee n  s u g g e s t e d  t h a t  
Pas sa m ag uoddy a b o r ig in a l  use  o f  th e  w e s te rn  w a t e r s h e d s  was  
not  e x c l u s i v e ,  and th a t  th e  T r i b e 's  a b o r i g i n a l  t i t l e  t h e r e ­
fo r e  ca n n o t be e s t a b l i s h e d .  T h is  s u g g e s t io n  a r i s e s  o r i n c i -  
p a l l y 'f r o m  r e f e r e n c e s  in  th e  j o u r n a ls  o f  C o l . Jo hn  A l la n  
d u r in g  th e  R e v o lu t io n a r y  Wa r. A lla n  r e f e r s  t o  th e  p r e s e n c e  
o f  P e n o b s c o ts  and o th e r  In d ia n s  in  t h i s  a re a  a l o n g s i d e  th e 
P a ssa m a cu o a d ie s  in  t h e ir  ca m pai gn  a g a in s t  th e  B r i t i s h .
F . K id d e r , M il i t a r y  Ope r a t i on s in  E a ste rn  M ai ne  and No va  
S c o t i a  d u r in g  t n e Re vo l u t io n  (1 3 6 7 ) a t pp. 3 0 5 -3 1 3 . *OuT 
e x p e r t s  a re  of th e vie w  ch a t th e  p re se n ce  o f  th e s e  o t h e r  
In d ia n s  in  Pa ss ar r.c qu od dy  t e r r i t o r y  is  p r i m a r i l y  a t t r i ­
b u t a b le  to  A l l a n 's  e f f o r t s  t o . r e c r u i t  them  f o r t h e  d e fe n s e  
o f  e a s t e r n  M ain e,  and t h a t  th e y  re tu rn e d  to  t h e i r  own 
t e r r i t o r i e s  a f t e r  th e  w ar.  T h ere  may a ls o  h a v e  been  some 
in t e r m a r r ia g e  bet w ee n  th e  t r i b e s  d u rin g  th e  p e r io d  o f  th e 
a l l i a n c e .  T h at wou ld  a cco u n t fo r  some In d ia n s  re m a in in g  
beh in d  and  be co m in g mem bers  o f  th e  Pas sa m ag uo dd y T r ib e  by 
v i r t u e  o f  m a rr ia g e  or  o th e r  k in s h ip  t i c s .  B ut t h i s  w ou ld  
n ot d e f e a t  th e  e x c lu s iv e  o ccu p a n cy  o f th e  T r i b e .  1/

C. C o n sen t o f  th e  U n it ed  S t a t e s

The N o n in te r c o u r s e  A ct p r o v id e s  t h a t  once  th e  t r i b e  "m a k els ] 
o u t a p r e s u m p tio n •o f  [I n d ia n ] t i t l e  . . . fr om  th e  f a c t

1 /  I t  s h o u ld  be  n ote d  t h a t  even  i f  i t  w er e fo un d t h a t  
c e r t a i n  p o r t i o n s 'o f  t h i s  t e r r i t o r y  w er e u sed  and 
o c c u p ie d  j o i n t l y  by th e  P ass am agu o d d ie s and o t h e r  
I n d i a n s ,  t h i s  wo ul d r.o t n e c e s s a r i l y  d e f e a t  a b o r i g i n a l  
t i t l e .  The C ourt  o f  C la im s  has h e ld  on s e v e r a l  
o c c a s io n s  t h a t  two  or more c l o s e l y  r e l a t e d  In d ia n  
g ro u p s  m ig h t in h a b it  a r e g io n  in  j o i n t  and a m ic a b le  
p o s s e s s io n  and r e t a i n  j o i n t  a b o r ig in a l  t i t l e  t h e r e t o .  
Se e e . c . ,  U n it ed  S t a t e s  v . P ueb lo  o f  San  I l d e f o n s o ,  
51 3 F.2 G  13 U 3,  13 94-^ 6 (1 9 7 5 ) '.



247

o f  p r e v io u s  p o s s e s s i o n ,"  th e  burd en  i s  on th e  n o n -I n d ia n  
d e fe n d a n ts  to  sho w th a t  a b o r i g i n a l  t i t l e  wa s e x t i n g u i s h e d .  
25 U .S .C . 5 19 4 . An d,  o f  c o u r s e , un de r th e  .A ct  th e  c o n s e n t  
o f  th e  U n it ed  S t a t e s  i s  r e q u ir e d  to  p e r f e c t  su ch  e x t i n ­
g u is h m e n t. S e c t io n  I I I  D o f  A ppen dix  A docu m en ts  th e  
h i s t o r y  o f th e  Pa ss am aq uo dd y T r i b e 's  o u s t e r  fr o m  p o s s e s ­
s io n  o f t h e i r  a b o r i g i n a l  la n d s . In  s h o r t ,  m os t o f  t h a t  
t e r r i t o r y  was l o s t  as  a r e s u l t  o f a 17 94  t r e a t y  w it h  th e  
Co mmon we alt h o f  M a s s a c h u s e t ts . T hat t r e a t y  d id  s e t  a s id e  
r o u g h ly  23 ,000  a c r e s  in  p a r c e ls  as  r e s e r v a t i o n s  w it h in  th e  
T r i b e 's  t e r r i t o r y .  Ou t 8,1 00  a c r e s  o f  t h i s  la n d  wa s l a t e r  
co n veyed  away a s  w e l l .  I t  a p p ea rs  e v id e n t  t h a t  C o n g r e s s  
n e v e r  c o n se n te d  to  th e  a l ie n a t i o n  o f  an y Pas sa m aq uo dd y 
t e r r i t o r y  in  a c c o rd a n c e  w it h  th e N o n in te r c o u r s e  A c t , 
e i t h e r  by  r a t i f y i n g  th e  1794  t r e a t y  o r o t h e r w is e .

We a re  in  th e  p r o c e s s  o f  co m p il in g  a f i l e  o f  c o p ie s  o f  
th o s e  d e e d s , g r a n t s ,  and o th e r  co n veya n ce  in s tr u m e n ts  
( in c lu d in g  th e 17 94  t r e a t y )  w hic h p u rp o rte d  t o  t r a n s f e r  
Pa ss am aq uo dd y t e r r i t o r y  o ut o f  t r i b a l  h an d s,  an d w i l l  
fo rw a rd  t h i s  f i l e  to  yo u when i t  has  be en  c o m p le te d . We 
h ave  a lr e a d y  re v ie w e d  th e s e  docu m en ts , and i t  s u f f i c e s  
to  sa y  th a t  th e r e  i s  no in d ic a t io n  on t h e i r  f a c e  t h a t  
th e  f e d e r a l  go ver n m en t p a r t ic i p a t e d  in  any o f  th o s e  
t r a n s a c t i o n s .

N o n e t h e le s s , th e  S t a t e  o f  Ma ine  w i l l  u n d o u b te d ly  c la im  t h a t  
C o n g r e s s io n a l a p p r o v a l o f  th e 15 19  A r t i c l e s  o f  S e p a r a t io n  
e s t a b l i s h i n g  M ai ne  as a s t a t e  s e p a r a te  from  M a s s a c h u s e tts  
am ou nt ed  to  f e d e r a l  r a t i f i c a t i o n  o f a l l  e a r l i e r  c o n v e y ­
a n c e s . 3 S t a t .  544 (1 0 2 0 ).  (S ee pp. 2 1-3 7  o f  th e  memo­
rand um to  M aine  G o vern o r L on glc y  in  A ppendix  C . )  A s i m i la r  
c o n te n tio n  wa s made by  th e S t a t e  as  in te r v e n e r  d u r in g  th e  
T r i b e 's  s u i t  a g a i n s t  th e  D ep ar tm en t.  R e lia n c e  wa s p la c e d  
on th e f o l lo w in g  p r o v is io n  in  th e A r t i c l e s :

"( M a in e ) s h a l l  . . . assume  and p e rfo rm  
• a l l  th e  d u t i e s  and o b l i g a t i o n s  o f

(M a s s a c h u s e tts )  to w ard s .th e In d ia n s  
w it h in  s a id  D i s t r i c t  o f  M ai ne,  w h eth er 
th e  sam e a r i s e  fro m t r e a t i e s ,  or  
o t h e r w is e  . . . . "
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Main e C o n s t . ,  A r t .  X, s e c . 5.  T h u s, i t  was  a rg u ed  t h a t  
C o n g r e s s io n a l en d o rs em en t o f th e A r t i c l e s  am ou nt ed  to  
a te r m in a t io n  o f  a l l  f e d e r a l  r e s p o n s i b i l i t i e s  t o  th e  
Pa ss am ag uo dd  i e s . H ow ev er , th e F i r s t  C ir c u it -  r e j e c t e d  
t h i s  arg u m en t,  h o ld in g  C o n g r e s s ' a c t io n  wa s no more 
th an  a p p ro v a l o f  M a in e 's  v o lu n ta r y  a ss u m p ti o n  o f  c e r t a i n  
r e s p o n s i b i l i t i e s  to  th e  In d ia n s . 528 F .2 d a t  370 . An 
•ar gume nt t h a t  C o n g r e s s ' r a t i f i c a t i o n  o f  th e  A r t i c l e s  
e f f e c t i v e l y  e x t in g u is h e d  th e  T r i b e 's  a b o r i g i n a l  c la im s  i s ,  
i f  a n y th in g , s u b s t a n t i a l l y  w ea ke r th an  th e  p r o p o s i t io n  
a lr e a d y  p u t fo r w a r d . In d ia n  la n d s  a rc  n ot e ve n  m en ti oned  
in  th e / A r t ic le s . M o re o ver,  th e  c o u r ts  have  o f t e n  h e ld  
t h a t  C o n g r e s s io n a l e x tin g u is h m e n t o f  In d ia n  t i t l e  "ca n n o t 
be  l i g h t l y  im p li e d  in  vi ew  o f  th e avowed s o l i c i t u d e  o f  th e 
F e d e ra l G ov er nm en t fo r  th e w e lf a r e  o f i t s  I n d ia n  w a r d s ."  
K a la p a i T r i b e , s u o r a , 314 U .S . a t  35 4 . £ / For f u r t h e r  
d is c u s s io n  o f  t h i s  and r e la t e d  ar gu m en ts  made by th e  S t a t e ,  
p le a s e  r e f e r  to  A pp endix  D.

D. D e fe n s e s

Due to  th e a n t i q u i t y  o f th e T r i b e 's  c la im s , we may a n t i c i p a t e  
t h a t  th e  d e fe n d a n ts  w i l l  a tt em p t to  r a i s e  s t a t e  la w d e fe n s e s  
su ch  os  . l i m i t a t i o n s , la c h e s , ano e s t o p p e l . Th e U n it ed  S t a t e s  
i s  o f  c o u r s e  immune from  su ch  d e fe n s e s , w h e th e r  i t  i s  s u in g  
on b e h a lf  o f  i t s  In d ia n  war ds  or  on i t s  own b e h a l f .  U n it ed  
S t a t e s_ Immig r a t io n  and N a t u r a l iz a t io n  S e r v i c e  v .  H i b i , 414

2/ A tt o r n e y s  f o r  th e  S t a t e  o f  Ma ine  hav e c i t e d  S e n e c a 
N a t ion v . U n it e d  S t a t e s ,  17 3 C t . C l .  91 2 ( 1 9 6 5 ) , as  
a u t h o r i t y  fo r  th e  p r o p o s it io n  th a t  C o n g r e s s  ca n 
im p lie d ly  r a t i f y  a co n veyan ce  o f  In d ia n  la n d s . 
H ow ev er , t h a t  c a s e  in v o lv e d  an  a c t  o f  C o n g re s s  w hi ch  
s p e c i f i c a l l y  r e f e r r e d  to  th e t r a n s a c t io n  w h ic h  was 
c la im ed  to  have  v i o l a t e d  th e N o n in te r c o u r s e  A c t . I_d. 
a t  9 15 . V.'e a re  aw ar e o f no C o n g r e s s io n a l a c t  w hic h 
ev en  m en ti o n s th e  Pa ss am nn uo dd y T r ib e  by name , much 
l e s s  r e f e r s  to  th e  co n veya n ce  o f an y Pa ss a.m ag uo dd y 
la n d s .



U .S . 5,  8 ( 19 7 3 ) ; U n it e d  S ta t e s  v . M inne s o t a , 270 U .S . 181, 
196  (1 9 2 6 ) . And a f e d e r a l  d i s t r i c t  c o u r t  r e c e n t l y  g r a n te d  
a t r i b e ' s  .'n otion  to  s t r i k e  su ch  d e fe n s e s  to  i t s  a b o r i g i n a l  
la n d  c la im  even  th ough  th e  U n it ed  S t a t e s  war, n o t  a p a r t y  to  
th e  s u i t .  Na r r a c a n s e t t  T r ib e o f In d ia n s  v . M uro hv , s u n r a . 
H ow ev er , a fcoc Tca i s t a t u c e  of l i m i t a t i o n  w it h  r e g a r d  to  
a c t i o n s  to  re c o v e r  dam ag es Cor t r e s p a s s  on b e h a l f  o f an  
I n d ia n  t r i b e  i s  du e to  ru n  on J u ly  13 , .19 77 . 28 U .S .C .
S 2 4 1 5 (b ) . T h u s , i t  b ehooves th e  U n it e d  S t a t e s  t o  f i l e  
an y su ch  c la im s  on b e h a l f  of  th e  P a ssa m a q u o o d ie s  b e fo r e  
t h a t  d a t e .  Ou r re com m endati on  on th e  r e l i e f  t o  be so u g h t 
i n  t h i s  c a se  i s  d i s c u s s e d  bel ow .

I t  may a ls o  be  e x p e c te d  t h a t  M aine  w i l l  c o n te n d  t h a t  
P as sa m ag uoddy t i t l e  was  e x ti n g u is h e d  p r i o r  to  e n a c tm e n t 
o f th e  N o n in te r c o u r s e  A c t.  In  s u p p o r t o f t h a t  c o n te n t io n  
r e l i a n c e  wou ld  be  p la c e d  on s ta te m e n ts  made by Jo h n  A ll a n  
in  17 92  t h a t  th e  T r ib e  ha d g iv e n  up i t s  la n d  d u r in g  th e  
V?ar of  R e v o lu t io n . H ow ev er ,' a s th e  d i s c u s s i o n  in  A ppe ndix  
A i n d i c a t e s ,  th o s e  s t a te m e n ts  o re  i n c o n s i s t e n t  w it h  
c o n te m p o ra ry  d o c u m e n ta ti o n , in c lu d in g  th e  e a r l i e r  s t a t e ­
m en ts  o f A ll a n  h im s e l f .  In  a d d i t i o n ,  th e  c o n t e x t  of 
th e s e  s t a t e m e n ts  was  a p ro posed  t r e a t y  b e tw een  th e  T r ib e  
an d th e  C o n t i n e n ta l  C o n g re ss , and th e r e  i s  no  e v id e n c e  
t h a t  th e  C o n g re ss  e v e r  to ok an y a c t io n  on th e  p r o p o s a l .

B ecause  t h e r e  wa s some  n o n -In d ia n  s e t t l e m e n t  in  Pas sa m aq uood 
t e r r i t o r y  p r i o r  to  1790 , i t  may be  arg u ed  t h a t  th e  T r ib e  
v o l u n t a r i l y  aban d o n ed  c e r t a i n  p o r t io n s  o f th e  r e g io n  an d 
th u s  r e l i n q u i s h e d  i t s  c la im s  to  th o s e  p o r t i o n s .  T h is  
a rg um en t m ig h t be  ad v an ced  to g e th e r  w it h  th e  th e o r y ,  
d i s c u s s e d  in  th e  p re c e d in g  p a ra g ra p h , t h a t  th e  T r ib e  gave 
up  a l l  i t s  t e r r i t o r y  d u r in g  th e  War of R e v o lu t io n .  As a 
f a c t u a l  m a t t e r ,  th e  a r e a s  from  w hi ch  th e  P a ssa m a g u o d d ie s  
may hav e d e p a r t e d  p r i o r  to  1790 a re  r e l a t i v e l y  s m a l l .  
S e t t le m e n t  a p p e a r s  to  hav e bee n l im i te d  m a in ly  to  c o a s t a l  
o u t p o s t s .  (S ee  H ea ds  o f Sami 1 ie s -M a in c , U .S . C ensu s 
(1 790) a t  p . 9 . Th e to w n sn ip s  w it h  re c o rd e d  p o p u la t io n s  
may be  p l o t t e d  on  a -map in  J .  S u l l i v a n ,  Hi s t o r y  o f th e  
D i s t r i c t  o f M ai ne  (1 7 9 5 ) .)  Even so , i t  h as  oeen  n e ld  
t)u 7t~w n' iT c e n c ro a c h m e n t, by i t s e l f ,  d o cs n o t e f f e c t
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an abandonm ent o f  I n d ia n  t i t l e .  T u r t le  M o u n ta in  Ba nd  
o f  ..Ch* ? ? - '• 'a I n d ia n s  v . _ u n it e d  S ta le s  , 490 ~ F‘."2d ~ 935"
947. ( C t .  C l .  1 9 7 4 ) .  The- In d ia n s  m ust have  d e m o n s tra te d  
a " p la in  i n t e n t "  o r  a " c le a r  in t e n t i o n "  to  u n r e s e r v e d ly '  
g iv e  up  t h e i r  la n e s .  '£a_l road T r i_be , s u o ra , 31 4 U .S . a t  
354 ; H c a li n o  v .  J o n e s ,  2 iu ~ F . S up? . 125 , 1 3 4 . (D . A r i z .  
1 9 6 2 ) .  N e it h e r  n o n -u s e  a lo n e ,  n o r th e  la p s e  o f  t im e ,  
can  e x t in g u is h  an  a b o r ig in a l  c la im .  f o r t  B e r t h o ld I n d ia n s  
V r._U lli .tS .4 _S t a te s , 71 C t .  C l .  306 , 334 (1 930 ) ;  5ce ~aTs'o 
S t r o n g v . U n it e d  S ta t e s , 516 F. 2d 556 , 56 5 ( C t .  C l .  1 9 7 5 ) ,  
H e a li n g  v . J o n e s , s u o r a .

In  an O c to b e r  7 , 19 76  l e t t e r  to  y o u r  o f f i c e  M a in e  D e p u ty  
A t to r n e y  G e n e ra l Jo h n  P a te rs o n  a rg u e d  a lo n g  t h i s  same l i n e  
t h a t  th e  d e c is io n  in  W i l l i ams v .  C i t y  o f  Ch ic a g o ,  242  U .S . 
434 (1 9 1 7 ) ,  i s  a u t h o r i t y  f o r  th e  p r o n o s i t io n ~ t h a t  th e  
P acsam acuoddy T r ib e  has s in c e  abandoned i t s  la n d  c la im s .  
T h a t case  in v o lv e d  a t r e a t y  c e s s io n  to  th e  U n it e d  S ta te s .  
The  la n d s  ceded w ere  d e s c r ib e d  in  th e  t r e a t y  as b e in g  
bounded b y  th e  s h o re s  o f  Lake  M ic h ig a n .  Many y e a rs  l a t e r  
so ine o f  th e  la k c b e d  was  re c la im e d  and annexe d as  p a r t  o f  
dow nto w n C h ic a g o . T h is  s u i t  was an  e n t e r p r is in g  a t te m p t  
by  e ig h t  P o t ta w a to m ie  I n d ia n s ,  who th e n  l i v e d  in  th e  
S ta te  o f  M ic h ig a n ,  t o  q u ie t  t i t l e  t o  th e  re c la im e d  a re a .  
H o w eve r,  th e  Supre m e C o u r t  h e ld  t h a t  th e  P o t ta w a to m ie s  
ha d lo n g  b e fo r e  v o l u n t a r i l y  abandoned t h e i r  c la im  t o  th e  
la k c b e d .  .The . P assam acueddv c la im  d i f f e r s  fr o m  W i l l ia m s  
in  a t  l e a s t  on e s u b s t a n t ia l  r e s p e c t :  th e  Pass am aqu od d Fe s 
gave  up  p o s s e s s io n  o f  t h e i r  la n d s  by means o f  c o n v e y a n c e s  
in  v i o l a t i o n  o f  th e  N o n in te rc o u r s e  A c t .  To  h o ld  t h a t  su ch 
a c t io n  am ounte d t o  an  e f f e c t i v e  abandonm ent o f  t h e i r  la n e s  
w o u ld  re n d e r  th e  A c t  a n u l l i t y .  Su ch  lo g ic  w o u ld  v a l i d a t e  
any t r i b a l  co n v e y a n c e  made w i t h o u t  f e d e r a l  c o n s e n t .

I n  d e fe n s e  a g a in s t  th e  Pass am aqu oddy c la im  i t  may a ls o  be 
e x p e c te d  t h a t  c e r t a in  la n d  g r a n ts  made p r i o r  t o  e n a c tm e n t 
o f  th e  N o n in te r c o u r s e  .A ct w i l l  be  o f fe r e d  as  p r o o f  o f  th e  
e x t in g u is h m e n t  o f  P assam acuodzy t i t l e .  B e tw een  1762 and 
17 76 a nu mbe r o f  to w n s h ip s  a lo n g  th e  s o u th e a s te r n  M a in e  

.c o a s t  w ere  in c lu d e d  in  g r a n t s  made  by th e  M a s s a c h u s e tts  
Ba y C o lo n y .  H o w e ve r,  th o s e  g ra n ts  r e c i te d  t h a t  th e y  w ou ld  
"b e  v o id  an d o f  none e f f e c t ,  u n le s s  th e  G ra n te e s  do  o b ta in



h i s  M a j e s ty 's  C o n f ir m a t io n  o f th e  same in  e ig h t e e n  m onth s 
fr om  t h i s  T im e ,"  an d th e y  wer e n ev e r p e r f e c te d  by  ro y a l  
c o n f i r m a t io n .  In d e e d , i t  h as  been s u g g e s te d  t h a t  th e  
i n h a b i t a n t s  o f th e  u n s a n c t io n e d  s e t t l e m e n t s  in  P ass am aguoddy  
t e r r i t o r y  jo in e d  th e  p a t r i o t s '  c a u se  d u r in g  th e  wa r f o r  
th e  v e ry  re a s o n  t h a t  r o y a l  c o n f i rm a t io n  ha d n e v e r  b e e n  
fo r th c o m in g . N ote  f u r t h e r  t h a t ,  l i k e  th e  N o n in te r c o u  r s e  
A c t,  B r i t i s h  c o l o n i a l  la w  p ro v id e d  t h a t  I n d ia n  t i t l e  c o u ld  
n o t be  e x t i n g u is h e d  w i th o u t  th e  c o n s e n t o f th e  s o v e r e ig n .  
M it c h e l v . U n it e d  S t a t e s , 34 1).S . 711 (1 8 3 5 ) .

A f te r  in d e p e n d e n c e , b e g in n in g  in  1784 , th e  Co mm onwe alth*  
o f  M a s s a c h u s e t ts  p u r p o r te d  to  c o n fi rm  a few o f  th e  u n r a t i - .  
f i e d  g r a n t s  made d u r in g  th e  c o lo n i a l  p e r io d ,  p r i n c i p a l l y  
in  o r a d ja c e n t  to  th e  U ni on  and N a rr a g u a g u s  w a te r s h e d s .
Th e Co mmon we al th  a l s o  g ra n te d  a dozen  more to w n sh ip s  a lo n g  
th e  A t l a n t i c  C o a s t an d a d ja c e n t  to  Pas sa m ag uoddy Day .
In  a d d i t i o n ,  p u r s u a n t  to  a 1786  R e so lv e , M a s s a c h u s e t ts  
o f f e r e d  50 in la n d  to w n sh ip s  in  Pas sa m ag uodd y t e r r i t o r y  
f o r  s a l e  by l o t t e r y ,  an  a re a  o f a p p ro x im a te ly  1 .1  m i l l io n  
a c r e s .  H ow ev er , o n ly  a f r a c t i o n  o f t h i s  a r e a  was  d is p o s e d  
o f p r i o r  to  1790 . Th e bu ll : o f th e  l o t t e r y  o f f e r i n g  wa s 
d eed ed  to  on e W il li a m  Bi ng ha m in  1793. V.’e a re  in  th e  
p r o c e s s  o f c o m p il in g  a co m p re h en siv e  f i l e  on  t h e s e  e a r l y  
t r a n s a c t i o n s , and w i l l  p ro v id e  i t  when i t  i s  c o m p le te .

I t  i s  n o t c o m p le te ly  c l e a r  w ha t th e  in te n d e d  e f f e c t  o f  
th e  1784-1 790  c o n v e y a n c e s  was'. None o f th e  in s t r u m e n ts  
o f  co n v ey an ce  m e n ti o n  In d ia n  t i t l e  or r e c i t e ,  in  so  
many w o rd s , t h a t  a f e e  s im p le  a b s o lu te  t i t l e  i s  b e in g  
c o n v e y e d . In d e e d , a nu mbe r o f th e  g r a n t s  w ere  s u b j e c t  
to  c o n d i t io n s  s u b s e q u e n t r e g a rd in g  d i l i g e n t  s e t t l e m e n t .
The  P ass am ag uoddy T r ib e — or an y o th e r  In d ia n  o r  In d ia n  
t r i b e ,  fo r  t h a t  m a t te r - - w a s  n o t a p a r ty  to  an y o f th e s e  
c o n v e y a n c e s . T h u s , th e y  may have been m er e c o n v e y a n c e s  
o f M a s s a c h u s e t t s ' p re e m p ti v e  fe e  t i t l e ,  s u b j e c t  s t i l l  to  
t h e - I n d i a n s ' r i g h t  o f u se  an d o c c u p a n c y . Or M a s s a c h u s e t ts  

.may have in te n d e d  to  e x t i n g u is h  In d ia n  t i t l e .

I f  th e  l a t t e r  v ie w  in  d e te rm in e d  to  bo c o r r e c t ,  we a r e  o f 
th e  o p in io n  t h a t  M a s s a c h u s e t ts  n e v e r t h e l e s s  had  no a u t h o r i t y  
to  make g r a n t s  o f In d ia n  la n d s  b e fo r e  17 90  w i th o u t  th e
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c o n s e n t o f th e  U n it ed  S t a t e s .  P e r s u a s iv e  a rg u m e n ts  
can  be  made fo r th e  p r o p o s i t i o n  t h a t  th e  law  r e g a r d in g  
e x ti n g u is h m e n t of  a b o r i g in a l  t i t l e  was l i t t l e  o r  no 
d i f f e r e n t  d u r in g  th e  p e r io d  o f th e  C o n f e d e r a t io n  th a n  
i t  was  a f t e r  th e  e n a c tm e n t o f th e  N o n in te r c o u r s c  A c t.
As m e n ti o n e d  su n rn  a t  page  , e a r ly  p re c e d e n t r e l i e s  
n o t on th e  Act  b u t on u n iv e r s a l l y  u n d e rs to o d  p r i n c i p l e s  
o f  a b o r i g i n a l  t i t l e .  S t a t u to r y  law  d u r in g  t h a t  p e r io d  
was  a l s o  v e ry  s im i l a r  to  th e  N o n in te r c o u rs e  A c t . For  
f u r t h e r  d i s c u s s i o n  of t h i s  s u b j e c t ,  p le a s e  r e f e r  to  
A ppend ix  D. In  an y e v e n t ,  i t  sh o u ld  be  p o in te d  o u t  t l j a t  
th e  v a l i d i t y  o f p re -1 7 9 0  conveyances i s  im p o r ta n t  a t  
t h i s  ti m e o n ly  fo r  p u rp o s e s  o f d e te rm in in g  th e  s c one of 
th e  P ass am ag uoddy c la im . I t  i s  c l e a r  t h a t  h u n d re d s  o f 
th o u s a n d s  o f a c r e s  re m ain ed  in  Pas sa m ag uodd y h a n d s  as 
o f  th e  d a te  of  e n a c tm e n t of th e  N o n in te r c o u rs e  A c t.

RECOMMENDATION
E n c lo se d  i s  a p ro p o sed  am ende d com pla in t-  fo r  d i s c u s s i o n  
p u r p o s e s .  [A pp en di x G] I t  i s  in te n d e d  to  be  i l l u s t r a t i v e  
o n ly . As we in d i c a te d  in  c u r Ju ne 28 l e t t e r ,  th e  f o u r -  
p ag e  p r o t e c t i v e  c o m p la in t f i l e d  ov er fo u r  y e a r s  ago  i s  
o b v io u s ly  i n s u f f i c i e n t .  I t  does l i t t l e  mo re th a n  r e c i t e  
th e  N o n in te r c o u r s e  A c t,  a l l e g e  th e  i n v a l i d i t y  o f  th e  
c e s s io n  of t r i b a l  la n d s  made in  th e  1794 t r e a t y ,  an d p ra y  
f o r  da m ag es of  $150 m i l l i o n  fro m th e  S t a t e  o f M ain e . 3 /
In  a d d i t i o n ,  i t .  c o n ta in s  s u p e r f lu o u s  r e f e r e n c e s  to  v o ti n g  
r i g h t s  an d o th e r  m a t te r s  u n r e la te d  to  th e  P ass am aguoddy 
a b o r i g i n a l  c la im .

Th e .p ro posed  c o m p la in t s e e k s  e je c tm e n t o f a l l  p e r s o n s  in  
p o s s e s s io n  o f th e  T r i b e 's  a b o r ig in a l  la n d s  a s  d e f in e d  by 
th e  b o u n d a r ie s  of f i v e  -w ate rs heds i n - e a s t e r n  M ai ne (map

3 7 "  P a ra g ra p h  7 o f th e  p r o t e c t i v e  c o m p la in t d e s c r i b e s  
th e  T r i b e 's  a b o r i g in a l  t e r r i t o r y  a s  in c lu d in g  a l l  

. o f W ash in g to n  C ounty  and p a r t s  oC H an co ck  an d Wald o 
C o u n t ie s . H ow ev er , ou r r e s e a rc h  r e v e a l s  no  e v id e n c e  
t h a t  th e  P a ssa m a g u e d d ie s  h o ld  In d ia n  t i t l e  to  an y 
p o r t i o n  o f Wald o C oun ty .



e n c lo s e d  a s  A ppendix  II ).  I t  a l s o  p ra y s  f o r  m es ne p r o f i t s  
fo r  th e  p e r io d  o f th e  T r i b e 's  d i s p o s s e s s io n .  T h is  r e l i e f  
i s  fr am ed  a f t e r  t h a t  s o u g h t by  th e  U n it e d  S t a t e s  in  th e  
W ala p a i T r ib e  c la im , c i t e d  s u o r a . See  a l s o  U n it e d  S t a t e s  
v . B o y la n , 265 F . 165 (2d Cir".  1920 ) .

We a r e  n o t u n m in d fu l of th e  b re a d th  o r th e  p o t e n t i a l  im p ac t 
o f t h i s  c la im  on th e  p o p u la t io n  o f e a s t e r n  M ain e . S e v e ra l 
im p o r ta n t c o n s id e r a t i o n s  have  le d  us  to  seek  su c h  co m o re h en - 
s i v e  r e l i e f .  F i r s t ,  and m ost  im p o r ta n t ly ,  we h a v e  been  
o rd e r e d  to  acknow le dge th e  e x i s te n c e  o f a t r u s t  r e l a t i o p s h i o  
be tw een  th e  U n it e d  S t a t e s  an d th e  Pas sa m aq uod dy T r ib e .  And 
h a v in g  do ne  s o , we a r e  in  no  p o s i t i o n  to  v ie w  o u r r e s p o n s i ­
b i l i t i e s  th e r e u n d e r  in  a n ig g a r d ly  f a s h io n .  S e m in o le " N a ti o n  
v . U n it e d  S t a t e s ,  316 U .S . 286 , 297 (1 9 1 2 ) ; P y ra m id  La ke  
P a i u te  T r ib e  v . Mor to n , 354  F. Supp. 252, 256  (D .D .C . 1 9 7 3 ).  
in d e e d ,  f o r  th e  g o v e rn m en t to  f i l e  s u i t  f o r  l e s s  th a n  wha t 
th e  T r ib e  can  d e m o n s tr a te  i s  a l e g i t i m a t e  c la im  c o u ld  be 
se e n  a s  h a v in g  th e  p r a c t i c a l  e f f e c t  o f e x t i n g u i s h in g  In d ia n  
t i t l e .  S ee  Lan e v .  P ueb lo  o f S a n ta  R o sa , 249 U .S . 110 , 113  
(1 9 1 9 ) . Only C o n g re ss  h as  su ch  pow er.  T u r t l e  M o u n ta in Sand 
v . U n it e d  S t a t e s ,  s u p r a , 490  F .2 d  a t  945 ; U n it e d  S t a t e s  v . • 
P o r tn e u f - .' i a r s h - V a l l e y  I r r .  C o .,  213  F . 601 , 605 (9 th  C i r . "  
1914) . A /

In  a d d i t i o n ,  f i l i n g  s u i t  f o r  th e  maximum t r i b a l  c la im  has 
th e  m e r i t  o f s e t t l i n g  th e  m a t te r  once  and f o r  a l l .  I f  we

77 In  th e  r e c e n t  d e c i s io n  in  U n it e d  S ta t e s  v ._ So u th e r n
P a c i f i c  T ra n s p o r t a t i o n  Co . ,  9 th  C i r . ,  N os.  7 4 -3 3 3 3 , 7 5 - 
1080  (S e p t . 10 , 1976  ) ,  th e  U .S . C o u rt  o f Z io pea ls  no te d  
t h a t  th e  U n i t e d .S t a t e s  ha d amended i t s  c o m p la in t  on 
b e h a l f  o f  th e  W alk er R iv e r P a iu te  T r ib e  to  o m it  i t s  
p r a y e r  f o r  e je c tm e n t  o f th e  r a i l r o a d  fr om  th e  r i g h t -  

• o f- w ay  a c r o s s  I n d ia n  la n d s :  "T h is  ch ange  o f  p o s i t i o n  
c .o ncern s u s . We c a n n o t be  o b l iv io u s  to  th e  f a c t  t h a t  
t h i s  r a i l r o a d  s e r v i c e s  a U n it e d  S t a t e s  Na vy  m u n it io n s  
d e p o t . W h eth e r th e  J u s t i c e  D ep art m en t can  r e p r e s e n t  
th e  c la im s  o f  th e  T r ib e  an d a l l o t t e e s  w i th o u t  a c o n f l i c t  
o f i n t e r e s t  s h o u ld  be  ex am in ed  by th e  d i s t r i c t  c o u r t  
on re m a n d ."  S l i p  o p in io n , f o o tn o te  3 .

69-801 0 - 8 1  (Vo l. 1) -  17
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w ere  to  su e  fo r  l e s s ,  t h e r e  wou ld  be  no  j u r i s d i c t i o n a l  
b a r to  an e je c tm e n t a c t i o n  on th e  p a r t  o f th e  T r ib e  fo r  
th e  re m a in d e r o f th e  c la im — p e rh a p s  y e a r s  l a t e r .  O neid a
I n d i a n  N at i_o n v ._ C ount  v o f  O n e id a  , 41 4 U . S . 661 (1 9  7 4 )~
R ecen t p u b l i c i t y  has a l r e a d y  th ro w n a l l  l o c a l  t i t l e s  in  
d o u b t.  T hus,  a c o m p la in t w hi ch  e m it te d  a p o r t i o n  o f  th e  
c la im  a re a  wou ld  le a v e  t h a t  p o r t io n  in  a l e g a l  li m b o  lo ng 
a f t e r  r e s o l u t i o n  o f th e  s u i t .

/a n o th e r re a s o n  fo r  a s s e r t i n g  an  a l l - i n c l u s i v e  c la im  i s  
fo und in  y ou r l e t t e r  o f Ju n e  21 , 1976  to  t h i s  o f f i c e  , 
r e g a r d in g  th e  M o n in te rc o u rse  Act  c la im  o f th e  S t .  R e g is  
Mohawks o f u p s t a t e  Mew Y ork . T here  yo u o f f e r e d  th e  
v ie w  t h a t  w her e a la n d  c la im  i s  a l l e g e d ,  a l l  r e c o r d  
t i t l e h o l d e r s  w i th in  th e  c la im  a re a  sh o u ld  be  j o i n e d  as  
i n d i s p e n s a b l e  p a r t i e s  p u r s u a n t  to  R ul e 19 , F .R . C iv . P.  
W hil e  we a r e  n o t n e c e s s a r i l y  in  ag re em en t on t h i s  p o in t ,  
y o u r p o s i t i o n  c e r t a i n l y  d i c t a t e s  th e  f i l i n g  o f  a com ­
p r e h e n s iv e  c la im , a p a r t  fr om  th e  o th e r  c o n s i d e r a t i o n s  
d is c u s s e d  ab o v e .

Of c o u r s e , a s s e r t i o n  o f a c la im  o f t h i s  s i z e  c r e a t e s  
a nu m be r o f l o g i s t i c a l  p ro b le m s . We a re  s t i l l  i n  th e  
p r o c e s s  o f  d e f in in g  th e  p r e c i s e  g e o g ra p h ic a l b o u n d a r ie s  
o f th e  Pas sa m ag uod dy a b o r i g in a l  a r e a .  And we m ust  
i d e n t i f y  each  re c o rd  t i t l e h o l d e r  o r n o n - In d ia n  c la im a n t  
w i th in  th e  c la im  a re a  an d th e  r e a l  p ro p e r ty  in  th e  
p o s s e s s io n  o f eac h su ch in d i v id u a l .  T h is  i s  u n d o u b te d ly  
a ta s k  o f g r e a t  p r o p o r t io n ,  an d we as su m e t h a t  i t  m us t 
be  c o m p le te d  an d e v e ry  d e fe n d a n t jo in e d  by J u l y  1 8 , 197^.  
O th e rw is e  th e  T r i b e 's  m o n e ta ry  c la im s  m ig h t be b a r r e d  
by  th e  f e d e r a l  s t a t u t e  o f  l i m i t a t i o n s .  28 U .S .C .
§ 2 4 1 5 (b ) '.  We ha ve  a l r e a d y  d is c u s s e d  th e  d e f e n d a n t  
c l a s s  a c t i o n  c o n c e p t , an d u n d e rs ta n d  t h a t  yo u do n o t 
b e l i e v e  t h a t  i t  i s  an  a p p r o p r ia t e  p ro c e d u re  f o r  t h i s  
c a s e .  H ow ev er , we w ish to  n o te  th e  p o s s ib ly  p e r s u a s iv e  
a rg u m en t t h a t  th e  f i l i n g  o f a c l a s s  a c t i o n  t o l l s  th e  
ru n n in g  o f th e  l i m i t a t i o n  p e r io d  f o r  each  memb er o f th e  
p u t a t i v e  c l a s s .  Se e A m er ic an  P ip e  and  Co ns t r u c t i o n  
Co . v . U ta h , 414  U .S . 536 (1 9 7 4 ) . T hus,  i f  i t  a p p e a r s  
f a i r l y  c e r t a i n  t h a t  some p o t e n t i a l  p a r t i e s  may n o t be  
i d e n t i f e d  an d jo in e d  by J u l y  18, we s u g g e s t u se  o f  th e  
c l a s s  a c t i o n  d e v ic e  to  bu y a d d i t i o n a l  ti m e  f o r  j o i n d e r .
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I t  s h o u ld  be a p p a re n t t h a t  f u r t h e r  re s e a rc h  needs to  be  
done  b e fo re  th e  T r i b e 's  c la im  •. .• il l be re a d y  f c r  t r i a l .
In d e e d ,  i d e n t i f i c a t i o n  o f  d e fe n d a n ts  m ust be aeccT .c l i s hed 
p r i o r  to  th e  f i l i n n  o f  a f i n a l  am ended c o m c la in t .  How­
e v e r ,  v t  t h in k '  th e re  is  p r e s e n t ly  a s u f f i c i e n t  b a s is  f c r  
do t e r m i n i r. a th a t  th e  Pass e  maou od dy  T r ib e  nos a s u b s t a n t ia l  
c la im  to  h u n d re d s  o f  th o u s a n d s  o f  acre s, o f  la n d  in  e a s te r n  
K a in c .  T h e r e fo r e ,  we reco mmen d t h a t  you  in fo rm , th e  U .S . 
D i s t r i c t  C o u rt on J a n u a ry  15, 1977 t h a t  th e  U n it e d  S ta te s  
in te n d s  to  c r o s c c u tc  U n it e d  S ta te s  v .  .'- '.a ine,  ( C i v i l  t.' o.
19G 6).  ---------------- ---- --------------------

F o r f u r t h e r  in f o r m a t io n  o r  f c r  a s s is ta n c e  in  th e  p r o s e c u t io n  
o f  t h i s  c la im ,  we s u a o e s t yo u c o n ta c t  Law re nce  A . A s c h e n b re n .n e r 
A s s is t a n t  S o l i c i t o r  f o r  I n d ia n  A f f a i r s .

S in c e r e ly  y o u rs ,

E n c lo s u re s
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H o n o ra b le  P e t 
A s s 5. c V c. n t  / \ ’c -

UNIT ED STATES
DE PARTM ENT O r THE IN TERIO R 

OFFICE OF THE SOLICITOR 
W A S H IN G T O N  D C. 20240

FINAL DHAFT 
( PENOBSCOT)

e t  R. T a f t  -•  rx ; x'jkt .
orn ay  G e n e ra l

Le nd  and  N a tu ra l  R eso u rc es.  D iv is io n  
U .S . D epart m en t o f J u s t i c e  
W ash in g to n , D.C.  20530

A t te n t io n :  K t.  K y le s E.  F l i n t
A c ti n g  C h ie f ,
In d ia n  R e so u rc e s  D iv is io n

Dea r Mr. T a f t :

T h is  i s  ou r l i t i g a t i o n  r e p o r t  on th e  P e n o b sc o t I n d i a n  N a ti o n  
la n d  c la im , U n it ed  5 r a t e s ' v . Main e , C iv i l  Ho. 19 69  N .D .,  
U .S .D .C .,  D. Maine ." We ha ve  a ls o  s e n t  yon  o u r s e p a r a t e  
r e p o r t  on th e  v e ry  s i m i l a r  c la im  of th e  Pas sa m aguodcy  T r ib e . 
The  le g a l  p r i n c i p l e s  u n d e r ly in g  b o th  c a s e s  a r e  v i r t u a l l y  
i d e n t i c a l . '  T h e r e f o r e ,  to  th e  e x te n t  t h a t  t h i s  r e p o r t ' s  
d i s c u s s io n  of su ch p r i n c i p l e s  i s  in c o m p le te , p l e a s e  r e f e r  
to  th e  Pas sa m ag uo dd y r e p o r t .

U n li k e  th e  Pas sa m ag uoddy s i t u a t i o n ,  th e  q u e s t io n  o f  th e  
e x is te n c e  o f a t r u s t  r e l a t i o n s h ip  bet w en  th e  U n it e d  S ta g e s  
an d th e  P en o b sc o t In d ia n . N a ti o n  has  n o t bee n a d ju d i c a t e d .  

.N o n e th e le s s , a D r o te c t iv c  c o m p la in t in  th e  i n s t a n t  s u i t  _ 
was f i l e d  in  J u l y ,  19 72  p u rsu a n t to  a s t i p u l a t i o n  e n te re d  
i n to  bet w ee n r e p r e s e n t a t i v e s  of  y our D epart m en t an d th e  
N a t io n . T h is  was do ne  in  a p p a re n t ack now le dgm ent o f 
th e  s i m i l a r i t y  of  th e  P en o b sc o t c la im  to  t h a t  o f  th e  
P a ssa m a o u o d d ie s . By l e t t e r  of J u ly  6,  197 2 t h i s  o f f i c e  
ha d in d ic a te d  t h a t  i t  wo uld ha ve  no o b je c t io n  to  th e  
f i l i n g  of su ch a p r o t e c t i v e  c o m p la in t.

We m us t now d e te rm in e  t o  w hat  e x te n t  th e  d e c i s i o n  in  
J o i n t  T r ib a l  _C on r.c i’l _ o f . th e  _? as  s £?.a quodd v _Tr ib c _ v JL  _M or  to n , 
520  E?2d 370 ( i 's t  C i r .  1 9 7 5 ),  r e q u i r e s  th e  Unitc. -d S t a t e s

^o-uno ,,

• Oa* 7  \)
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t o  a s s i s t  th e  P c n o b s c o ts  in  th e  p u r s u i t  o f . t h e i r  c la im s  u n d e r 
th e  In d ia n  Non i n  to r c o u r s e  Act (25 U .S .C . 5 1 7 7 ) .  The C o u rt  
o f  /a p p e a ls  h e ld  t h a t  th e  Act  sh o u ld  be  re ad  t o  in c lu d e  
w i th in  i t s  c o v e ra g e  In d ia n  t r i b e s  o th e r  th a n  th o s e  w hi ch  
have be en  s p e c i f i c a l l y  re c o g n iz e d  by th e  f e d e r a l  g o v e rn m en t.  
In  o th e r  w o rd s , th e  A c t 's  r e s t r i c t i o n  a g a i n s t  t h e  a l i e n a t i o n  
o f t r i b a l  la n d s  i s  a p p l i c a b le  to  In d ia n  t r i b e s  i d e n t i f i a b l e  
a s  su ch  by r e f e r e n c e  to  r a c i a l  an d c u l t u r a l  f a c t o r s  r a t h e r  
th a n  to  a f f i r m a t i v e  g o v e rn m e n ta l a c t i o n .  Id  . a t  377 .-  
A c c o rd in g ly , as an  i n i t i a l  m a tt e r  we m us t a s c e r t a i n  w h e th e r 
th e  P e n o b sc o t I n d ia n  N a ti o n  i s  an  In d ia n  t r i b e  i n  tt ]c  r a c i a l  
and c u l t u r a l  s e n s e , an d th u s  e n t i t l e d  to  th e  p r o t e c t i o n  o f 
th e  Non in t e r  c o u rs e  A c t.

The C o u rt  a l s o  r u le d  t h a t  th e  A ct  e s t a b l i s h e s  a t r u s t  
r e l a t i o n s h i p  b e tw een  th e  U n it ed  S t a t e s  an d t h e  t r i b e s  
p r o t e c te d  by  i t s  p r o v i s io n s  w it h  r e s p e c t  to  t r i b a l  la n d s  
s u b j e c t  t h e r e t o .  T h u s , u n le s s  su ch  a t r u s t  r e l a t i o n s h i p  
h as  e v e r been  te r m in a te d ,  th e  T r i b e 's  la n d  c la im 's  m us t be  
ex am in ed  to  d e te r m in e  w h e th e r th e r e  li as been  c o m p li a n c e  
w it h  th e  A c t,  and th e  U n it e d  S t a t e s  m ust  th e n  t a k e  
a p p r o p r ia t e  a c t i o n  in  l i g h t  of i t s  s t a t u t o r y  t r u s t  
r e s p o n s i b i l i t i e s .  In  summary,  ou r in q u i r y  p r e l im in a r y  
to  th e  m ak in g o f a re com m endati on  i s :

1) w h e th e r th e  P e n o b sc o t In d ia n  N a t io n  
i s  an  In d ia n  t r i b e  in  th e  r a c i a l  
an d c u l t u r a l  s e n s e ;

2) w h e th e r  an y t r u s t  r e l a t i o n s h i p  
a r i s i n g  fr om  th e  N o n in te r c o u r s e  
A ct  h a s  e v e r bee n te r m in a te d ;

3)  w hat T e n o b sc o t t r i b a l  la n d s  a r c  
c o v e re d  by  th e  A c t;  ana

4)  w h e th e r  th e  U n it e d  S ta te 's  h a s , a s  
r e q u i r e d  by th e  A c t,  e v e r  c o n s e n te d  
to  th e  a l i e n a t i o n  o f an y su c h  l a n d s .



See  Nn r r a n g n n s e t t T r ib e  o f In d ia n s  v . Mu rphy ,. C .A . No . 7 5000  5,  
U .G .D .C .,  D .R .I . ,  o p in io n  e n te r e d  Ju ne  2 3 , 1976 , a t  p . 9 .

AN Za LYSIS

A. T r ib a l  E x is t e n c e .

E n c lo se d  yo u w i l l  f in d  a r e p o r t  on th e  h i s t o r y  o f  th e  P enobsc c  
N a ti o n  a s  i t  r e l a t e s  to  t h e i r  la n d  c la im . [A ppend ix  AA] T h is  
r e p o r t  was  p re p a re d  by e x p e r t s  a v a i l a b l e  to  t e s t i f y  ip  s u p p o r t 
o f th e  c o n c lu s io n s  s t a t e d  t h e r e i n .  A ls o  e n c lo s e d  a r e  c o p ie s  
o f th e  so u rc e  m a te r i a l s  c i t e d  in  th e  r e p o r t .  [A ppend ix  33] 
P a r t  I o f th e  r e p o r t  p ro v id e s  d e t a i l e d  e v id e n c e 'o f  c o n ti n u o u s  
P e n o b s c o t t r i b a l  e x i s t e n c e  s in c e  th e  s e v e n te e n th  c e n tu r y .
N ote  t h a t ,  l i k e  th e  P a ss a m a p u c d d ie s , th e  P e n o b s c o ts  a r e  to d ay  
re c o g n iz e d  as  an In d ia n  t r i b e  by  th e  S t a t e  o f M a in e . A ls o  
e n c lo s e d  i s  a co py  o f an  A ugust  6 , 1976  me mo ran dum  fr om  th e  
A c ti n g  D ep ut y C om m is si oner o f I n d ia n  A f f a i r s  w h ic h  o f f e r s  th e  
B ure au  o f  In d ia n  A f f a i r s ' c o n s id e re d  o p in io n  t h a t  th e  P enobsc  
N a ti o n  i s  an In d ia n  t r i b e  in  th e  r a c i a l  an d c u l t u r a l  s e n s e .  
[A ppend ix  CC]

B.  T ru s t R e la t io n s h i p .

H avin g  fo un d th a t  th e  P e n o b sc o t N a ti o n  i s  an  I n d i a n  t r i b e  
w i th in  th e  mea ni ng  o f th e  N o n in te r c o u r s e  A c t,  we m us t 
d e te r m in e  w heth er th e  t r u s t  r e l a t i o n s h i p  c r e a t e d  by  t h a t  
A ct h a s  e v e r been t e r m in a te d ,  V.'e ca n f in d  n o .b a s i s  f o r  
c o n c lu d in g  t h a t  su ch  a te r m in a t io n  has e v e r  o c c u r r e d .  No 
f e d e r a l  l e g i s l a t i o n  a p p e a rs  even  to  m e n ti o n  th e . P e n o b s c o ts  
by na m e,  much l e s s  s u g g e s t a t e r m in a t io n  o f an y t r u s t  
r e s p o n s i b i l i t i e s  fl o w in g  fr om  th e  N o n in te r c o u r s e  .A ct . Of 
c o u r s e ,  i t  was a s im i l a r  la c k  o f " r e c o g n i t io n "  w hic h  l e c  
th e  G ov er nm en t to  den y th e  e x i s t e n c e  of an y t r u s t  r e l a t i o n ­
s h ip  w it h  th e  Pas sa m ac uoddy T r ib e  d u r in g  th e  p e n d e n c y  of 
P ass am acuoddv  T r ib e  v L N s .' fp n . H ow ev er , th e  c o u r t s  have  
h e ' l d ' t h a t “ th e  N o n in re rc o u i’s c~ A ct i s  a s u f f i c i e n t  s o u r c e  
o f su ch  a r e l a t i o n s h i p .  And we can  f in d  no a f f i r m a t i v e  
e v id e n c e  t h a t  t h i s  h a s  e v e r been  l e g i s l a t i v e l y  u n d o n e .
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The S ta te  o f  M ain e  may n o n e th e le s s  c o n te n d ,  as  i t  d id  
b e fo r e  th e  U .S . C o u r t  o f  A p p e a ls , t h a t  th e  a b s e n c e  o f  
any a c t iv e  r e l a t i o n s h ip  be tw een  th e  U n it e d  S ta te s  and 
th e  P e n o b s c o t N a t io n  f o r  o v e r 180 y e a rs  has s e rv e d  to  
te r m in a te  th e  G o v e rn m e n t' s  t r u s t  o b l i g a t io n s .  n u t  in  
s p e c i f i c  answ er to  t h a t  c o n te n t io n  th e  c o u r t  h e ld :
" (O J n c e  C o n g re ss  has e s ta b l is h e d  a t r u s t  r e l a t i o n s h ip  
w i t h  an In d ia n  t r i b e C o n g r e s s  a lo n e  has th e  r i g h t  to  
d e te rm in e  when i t s  g u a r d ia n s h io  s h a l l  c e a s e ."  528  F .2 d  
a t  3 8 0 . • ■

C.  P e n o b sco t L a n ds  C overe d  by th e  N o n in te r c o u r s e  A c t .

The P e n o b s c o t c la im  i s  on e base d on b o th  a b o r ig in a l  t i t l e  
an d t i t l e  s e c u re d  by a nu mbe r o f  e ig h te e n th  c e n tu r y  
t r e a t i e s .  S e c t io n  I I  o f  th e  e n c lo s e d  r e p o r t  in d ic a t e s  
t h a t  th e  P e n o b s c o ts  o c c u p ie d  as t h e i r  a b o r ig in a l  t e r r i t o r y  
a l l  o f  th e  P e n o b s c o t R iv e r  w a te rs h e d  an d a ls o  a la r g e  
p o r t i o n  o f  th e  S t .  Jo h n  R iv e r  w a te rs h e d  in  n o r t h e r n  M a in e . 
S in c e  t h a t  r e p o r t  was  p re p a re d , a d d i t io n a l  re s e a rc h  has 
been c o n d u c te d  fo r  p u rp o s e s  o f  d e te r m in in g  w h a t p o r t io n  
o f  th e  l a t t e r  w a te rs h e d  was use d and o c c u p ie d  by th e  
P e n o b s c o t N a t io n .  We w i l l  p ro v id e  th e  d e t a i le d  r e s u l t s  
o f  t h a t  re s e a rc h  as  soon as i t  i s  a v a i l a b le .  A t p re s e n t ,  
i t  a p p e a rs  t h a t  th e re  i s  e v id e n c e  t h a t  th e  P e n o b s c o ts  
p o s s e s s e d  w hat i s  now th e  n o r th w e s te rn  c o rn e r  o f  M ain e  
in  a b o r ig in a l  t im e s ,  b u t t h a t  th e  H a l ic e t e s  used and 
o c c u p ie d  th e  n o r th e a s te r n  c o rn e r ;  A d d i t io n a l  re s e a rc h  
w i l l  e n a b le  us  to  d ra w  an a c c u ra te  b o u n d a ry  b e tw e e n  th e  
tw o  a b o r ig in a l  t e r r i t o r i e s .

S e c t io n  I I  o f  A p p e n d ix  AA r e la t e s  a s e r ie s  o f  c o m p li c a te d  
and c o n fu s in g  t r a n s a c t io n s  be tw e en  th e  P e n o b s c o t N a t io n  
and B r i t i s h  c o lo n ia l  a u t h o r i t i e s  p r i o r  t o  1 7 7 5 . W h il e  
th o s e  t r a n s a c t io n s  p ro v id e d  r e c o g n i t io n  f o r  th e  s o v e r e ig n ty  
o f  th e  T r ib e  and i t s  a b o r ig in a l  c la im s ,  th e y  a ls o  r e s u l t e d  
in  th e  c e s s io n  o f  som e P e n o b sco t t e r r i t o r y .  The  p r e c is e  
e x te n t  o f  th o s e  c e s s io n s  is  f a r  fr o m  c le a r ,  and t h i s  i s  
a s u b je c t  o f  o u r c o n t in u in g  re s e a rc h .
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N e v e r th e l e s s ,  as  th e  r e p o r t  sh ow s,  ou r e x p e r t s  a r c  p r e p a r e d  
to  t e s t i f y  t h a t  a t  th e  ti m e  of th e  A m er ic an  R e v o lu t io n ,  
an d u n t i l  17 96 , th e  P e n o h sc o ts  c o n ti n u e d  to  h o ld  do m in io n  
o v e r a l l  o f  t h a t  p o r t io n  o f t h e i r  a b o r i g in a l  t e r r i t o r y  
w hic h la y  ab ov e th e  hea d o f th e  t i d e  on th e  P e n o b s c o t 
R iv e r .  1 /  T h is  i s  e s t im a te d  to  be  6 to  8 m i l l i o n  a c r e s  
o f la n d .

D.  C onse n t of th e  U n it e d  S t a t e s .

Th e P e n o h s c o ts ' lo s s  o f th e  re m a in d e r o f t h e i r  t e r r i t o r y  
i s  a l s o  d e s c r ib e d  in  d e t a i l  in  A pp en di x AA. Th e f i r s t  
m ajo r t r a n s a c t i o n  was in  1 796  when th e  T r ib e  d e e d e d  to  th e  
Com mon wea lth  of  M a s s a c h u s e tt s  a l l  i t s  " r i g h t ,  I n t e r e s t ,  
an d c la im  to  a l l  th e  la n d s  on b o th  s i d e s  o f th e  R iv e r  
P e n o b s c o t , b e g in n in g  n e a r C o l.  J o n a th a n  E d d y 's  d w e l l i n g  
h o u s e , a t  N ic k e l s 's  ro c k , so  c a l l e d ,  and e x te n d in g  up 
th e  s a id  R iv e r t h i r t y  m i le s  on a d i r e c t  l i n e , "  e x c e o t in g  
O ld to w n i s l a n d  and a i l  th e  i s l a n d s  ab ove  i t .  Th e d w e l l in g  
h o u se  r e f e r r e d  to  a p p e a rs  t o  hav e bee n s i t u a t e d  n e a r  th e  
head  o f  th e  t i d e .  T here  i s  no e v id e n c e  t h a t  th e  U n it e d  
S t a t e s  wa s a p a r ty  to  th e  t r a n s a c t i o n  o r t h a t  th e  C o n g re ss  
ap p ro v e d  i t  in  a c c o rd a n c e  w it h  th e  N o n in te r c o u r s e  A c t.

O th e r la n d s  in  th e  P e n o b sc o t w a te rs h e d  w er e g r a n t e d  to  
i n d i v i d u a l s  a f t e r  1790 w it h o u t th e  c o n s e n t o f  e i t h e r  th e  
U n it e d  S t a t e s  or  th e  P e n o b sc o t N a ti o n . V.’e a r e  d e v e lo p in g  
a f i l e  of th e  conveyance  in s t r u m e n ts  u se d  in  t h e s e  t r a n s ­
a c t i o n s  a s  ev id en c e  of  v i o l a t i o n  of th e  N o n in te r c o u r s e

17  he  u n d e rs ta n d  th a t  th e  hea d o f th e  t i d e  la y  b e tw e e n  
O ld to w n and  wha t i s  now S ango r d u r in g  th e  e i g h t e e n th  
c e n tu r y .  How ev er , a mod er n dam h a s  p r e v e n te d  th e  
t i d e  fr om  re a c h in g  beyond  Dan go r in  r e c e n t  t im e s .
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A c t . I t  i s  i n t e r e s t i n g  to  not e t h a t ,  u n l ik e  th e  
P o ssa x e q u o d d y  s i t u a t i o n ,  v e ry  l i t t l e  n o n -In d ia n  s e t t l e ­
me nt hod  ta k en  p la c e  in  P en ob sco t t e r r i t o r y  a t  th e  ti m e  
o f  th e  en a ctm en t o f th e M o n in tc rc o u cse  A c t . In d e e d , 
th e  17 90  U .S . Cen su s p r o v id e s  no p o p u la t io n  f i g u r e s  
n o r th  o f th e  Edd y to w n sh ip  w hi ch  was a p p a r e n t ly  n ea r
th e  he ad  c f  th e t i d e .  Heads  of_ Fami 1 i  es -' -la i ne  , U .S .
C e n su s (1 79 0 ) a t  p . 9.

H ost  o f  th e  r e s t  o f  P en o b sco t t e r r i t o r y  wa s l o s t  as  a 
r e s u l t  o f th e t r e a t y  o f  Ju ne  29 , 18 18  b etw een  th e  
P e n o b s c o t N a ti o n  and M a s s a c h u s e tts . R e serv e d  fr om  an 
o t h e r w is e  co m p le te  c e s s io n  of a l l  t h e i r  la n d s  above th e  
t h i r t y - m i l e  t r a c t  l o s t  in  th e 17 96  t r a n s a c t i o n  w er e fo u r  
to w n s h ip s  now i d e n t i f i e d  as  llat ta m w am ke ag , W o o d v i l le , 
In d ia n  P u r c h a s e , and M i l l i n o c k e t .  Tho se  to w n s h ip s  w ere  
p u rc h a se d  by th e  S t a t e  o f  Maine  in  13 3 3 . No ne o f  t h e s e  
t r a n s a c t i o n s  appea r to  ha ve  be en  e x e c u te d  in  a c c o r d a n c e  
vz ith th e  N c n in te r c o u r s e  A c t. As a r e s u l t ,  th e  P e n o b sco t 
N a ti o n  to d a y  h o ld s  o n ly  th e is la n d s  in  th e  P e n o b s co t 
R iv e r  betw een  O ld to w n and N att aw am ke ag.

RECOMMENDATION
V.’e  p ro o o s c  t h a t  th e co m p la in t in  th e  P e n o b s c o t  N a ti o n  c la im  
a g a in s t  th e  S t a t e  o f  Ma ine  be  ame nded to  s e e k  e je c tm e n t  
o f  a l l  p e r s o n s  in. p o s s e s s io n  o f P e n o b sco t a b o r i g i n a l  la n d s  
n o rth  o f th e  he ad  o f  th e t id e  o f  th e  P e n o b s c o t  R iv e r , 
and a ls o  mesn e p r o f i t s  fo r  th e p e r io d  o f  th e  N a t i o n 's  
d i s p o s s e s s i o n .  A t th e same ti m e we w is h  t o  r e s e r v e  
ju dgm en t on th e  .P en o b sco t c la im  to  an y la n d s  b e lo w  th e  
he ad  o f th e  t i d e  u n t i l  fu r th e r  r e s e a r c h  h a s  been  p e rfo rm e d .
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E X H I B I T  I ♦
NARRAGANSETT TRIBE OF INDIANS v. SOUTHERN RHODE ISLAND 
DEVELOPMENT CORP,, ET AL., C.A. NO. 75-0006, UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF RHODE ISLAND 
IS RETAINED IN COMMITTEE FILES.
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EXHIBIT J

Act presented by Select Committee on the NarragniisHt Tribe of Indians.

JA N U A RY  SESSION, A. D. 1SSO.

AN AC T to  ab ol ish th e  tr ib a l au th o ri ty  a nd tr ib al re la ti ons of  the 
N a rr ag an se tt  T ribe  of  Ind ia ns .

I t  is enacted by the General Asse mbly as fol lo ws:

Section 1. A board of thr ee  commissioners shall be appointed  upon and afte r the

2 passage o f this act, as f o ll o w so D e  of said commissioners shall be appo inted by tne Govem-

3 or ; one by  the Governor, upon  the nomination of the Council of the Nar ragansett Tribe of

4 Indians ; and one by the Spe ake r of the House of  Rep resentat ives ; and should  any vacancy

5 occur in said board, by death, resignation or otherwise, such vacancy shall be C’lec as soon

6 as mav be by appointm ent in the same manner as the person previously occu pying the  po-

7 sition so vacated upon said board was origina lly appoin ted. - All said commissioners shall,

8 before entering upon the performance of their duties under the provisions ot t.'.is act, be

9 engaged to the faithfnl discharge of their dutic-s.

Sec. 2. Said commissioners are hereby author ized, empowered  and direc ted, for and in

2 behalf  of the State, to negotia te with, and purchase from the Narragan sett Tribe of Indians

3 all their common tribal lands, now contained within the Indian Reservation, so called, as

4 bounded A. D. 1709, and  all thei r other  tribal  righ ts and claims, of whatsoever name and

5 nature, for a sum not exceeding Five Thousand Dollars; and for and in behalf

6 of the State, to receive from the Council of said tribe a quit claim deed to the

7 State  of all said lands, rights  aud claims;  which deed, executed and delivered by the 

S Council of said tribe, or by a majority of them, to said commissioners, shall vest in the Sta te 

9 all the right, title, inte rest  and property of said tribe  in and to the premises so qu it claimed

10 as aforesa id; and said deed  shall be reco rded  in the Record of  Deeds in the office of  the

11 town clerk in the town of Charlestown, and immediately thereafter shall be dep osi ted  with

12 the Secretary of S ta te ; prov ided however, that the righ t to use and occupy, for purpos es of

13 religious worship, the Indian Meetiug House and the lot of land, contain ing abo ut two acres,

14 upon which the same now stands, together with a suitab le right of way, to be laid out,

15 bounded and defined by said commissioners, leading to and from said lot of land  and  the 

1C nearest highway, is hereby granted to the Religions Socie ty now occupying said Meet ing 

17 House, during such time as they shall use the same for the purposes of re ligiou s worship.

EXHIBIT

A ct  P re s e n te d  by  S e l e c t  C om m it te e on  th e  N a r r a g a n s e t t  T r ib e  o f  I n d i a n s ,  J a n . ,  1'
Pace
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Sec. 2. Said cotuiuissionets shall have full power and authority  to hear  and determine all

2 questions which mav arise in reference to said lands, righ ts and claims, qui t claimed to the

3 Sta te as provided in Section 2 of this act, and to all rights , titles, inte rests and claims, of

4 every  kind and nature and on the par t of  all persons whomsoever, in, to or concernin g the

5 sam e; aod shall also have full pow er and authority to ascertain and determine what persons,

G members of said Narraganse tt Tribe of Indians, are entit led to receive portions of said pur-

_ 7_chase money to be paid by the State, and to equitably apportion  said purchase  money

8 amongst those so entit led to the same ; they first appointing a time and place for hear ing

9 all persons interested therein, and "iv iug  at least thirty days previous notice of the time and

10 place by them appoin ted to the council of said tribe, to the town council of the town of

11 Charlestown, and by publish ing notice  ther eof  a like time previous thereto in at least two

12 newspapers published in the county of Washington, and two newspapers published in the

13 City of Prov idence, and one newspaper published iD the City of Newp ort, and by post ing

14 DOtice thereof for a like time previous thereto upon the door or other conspicuous par t of

15 the meeting house of said tribe in the town of Charlestown; and at the time aud place so

16 appo inted and notified by  them, said commissioners shall hear all persons intere sted who

17 shall appear and desire to be heard ; and may adjourn said hearing  from time to time, and 

13 to such place or places as they mav deem expedien t ; and may issue summons to witnesses,

19 and compel witnesses to appear before them and testify ; aud may severally  administer  oaths;

20 and shall have full power and authority  to do and perform all acts and things requisite for

21 the ample performance of their dut ies  under the provisions of this ac t

Sec. 4. Said commissioners, afte r hearing said parties, shall dete rmine the exten t and.

2 boundaries of all said lands quit-cla imed to the State, as provided in Section 2 of this act,

3 aud all questions of right, title, inte res t and property , of every kind and nature , in, to or

4 concerning the same ; and shall cause the same to be surveyed and pla tted in such manuer

5 as to definitely fix the locatiou,  ex ten t and boundaries of said land s; and shall make a list

6 of the names of all persons, members of said Narraga oset t Tribe of Indians,  who shall be

7 entit led to receive portio ns of said purchase money to be paid by the State, tog eth er with 

S the amount which they may dete rmine shall be paid to said persons respe ctively ; and shall 

9 make report of all said matte rs and  of their said determination, including said list, and file the

10 same, toge ther  with said plat, in the office of  the clerk  o f the Supreme Court within  and for

11 the county of Washington. The  clerk  of said Court shall give notice of the filing of said

12 report and plat, in at  least two news pape rs published in the county of Was hington and two

13 newspapers published iu the city  of Providence and one newspaper published in the city ol

14 Newport, to all persons inte res ted  therein , to appear at the next term of said cour t, to be

15 lioklen within said county  nex t afte r three weeks from the publication of said notice, and 

1G show cause, if any they have, why said court shall not confirm and establ ish said report.

EXHIBIT 668 c o n t.

Pa ge  2229
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Sec 5. The said Supreme Court shall, at  the term named in said notice, examine the said 

2 report and plat, and shall h ear  all persons inte rested the rein; and may recommit the same 

2 to said commissioners with such instructions as may be req uis ite ; and may amend the same

4 as larr or equity shall r equ ire ; or may confirm and establish the sam e; aud, in case of  such

5 re-coinmitmeut by said cour t, said commissioners shall proceed pur suant to the instruc tions 

C of said court, and as soon as may be after the completion of their duties  thereund er, return 

7 said rep ort /tn d plat  to said court  .amended or otherwise pursuant to said inst ruc tions;'. and 

S said ccurt tuay therea fter, in like manner and with like effect, re commit and amend, or 

9 confirm and establish the same ; and may a t all times, a fter the same shall have been first filed

10 in the office of the clerk of  said court and until the same shall have been finally confirmed

11 and established, in any coun ty, and either in term time or vacation , pass any ord er in or

12 concern ing the same to carry into effect the purpose aud intent of  this ac t; and when said

13 court shall be satisfied that all the foregoing provisions of this act and of law, requisite for

14 the proper carry ing out of the provisions hereof, have been complied with, said cou rt shall 

lfi pass an order confirming and establishing  such repo rt and pla t by them approved, and  order-

. 16 ing the same to be reco rded in the office of the town clerk in the town of Charlestown;  and 

17 thereafterwards said rep or t and plat shall be  conclusive evidence of the rights,  inte res t and

15 title of the State , and of the persons named therein, in and to the lauds and por tions_ofr said_

19 purchase money, therein  descr ibed and assigned to them respectively by said report,  at the

20 time said report  and pla t shall have been confirmed and established  by said Supreme Co urt ;

21 and thereupon .said commissioners shall draw thei r orders upon the General  Tre asu rer  in

22 favor of said persons, respective ly, for the amounts of money to them assigned by said re-

23 po rt;  and the General Treasurer shall pay the same .amounts to said persons  respe ctive ly,

24 open presentatio n to him of such orders.

Sec. 6. As soon as reasonably may be after said report and plat shall have been recorded

2 in the office of  the town clerk of the town of Charlestown,  pursuant  to the order of the

3 Supreme Court, said commissioners shall, after first giviug notice of the  same and of  the time

4 and place thereof, at leas t thirty  days prio r to the time thereof, by advertisement in at least

5 two newspaper's publ ished  in the county of Washingtou, two newspapers publiibcd-in- thc- 

G city of Providence,  and  one newspaper publ ished  in the city of Newpor t, for and in beha lf 

7 of the Slate, make sale of all said lands so assigned to the Skate, as provid ed in this act, at 

S public auction, to the highest bidd er therefor ; and for the purpose of such sale may divide 

9 said lands into such number of lots or parcels  and in such manner as they shall deem

10 likely to facilitate the advantageous sale thereof, and make sale of the same acc ord ing ly;

11 and said commissioners may, in thei r discret ion, adjourn said sale from tiuae to time, giving

• • • EX HI BI T 66 8  c o n t .

P a g e  2 230
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12 pu bl ic  ve rbal  notice  at  the  place wh ere such  sale had  been  last  prev iou sly  not ified to be

13 had , of the  time and  pl ace  to which the same is ad jou rne d. Th e p urc hase money  for  all such

14 sale s shall be rec eiv ed by said  comm issione rs, who  shall giv e thc-ir r ec eipt  ther ef or  to the  pur-

15 chase r or  purchas ers , and  shall  fo rthw ith  d uly acc ount for the  same to the  State Aud ito r and

IS  pa y ov er  th e same to the Ge neral Tre as ur er . Upon and  a fte r the rece ip t o f any  such  purcha se 

17 money , the  General Treasu rer for an d in be ha lf of  th e Sta te,  shall ex ec ut e an d de liv er  to the 

IS pu rcha se r an absolu te conveya nce in fee  o f the  lo t or par cels of  lan d by him purc hase r at said

19 sale — the  form of  the dee d be ing suc h as may be approv ed  by the  Atto rney-G eneral.

Sec. 7. Du rin g the  execu tion of  th e du tie s im pos ed upon them un de r the provisions of  this

2 act , said Bo ard  of Comm issioners sha ll annually make re po rt of  thei r do ings  he reun de r to

3 the  Ge ner al Assemb ly, at  its Ja nu ar y Sess ion;  and  upon the ir com pletion  of  said du tie s shall

4 make final  re po rt ther eo f to the  Ge ner al Ass embly . . 1 i

Sec. 8. Imme dia tely upon an d aft er the conf irmation and est ablishm ent of  said re po rt and

2 pl at  of sa id comm issioners by  the  Su prem e Court,  the trib al au thor ity  of  said  Na rra ga nset t

3 In di an s shall  cea se;  aud  all persons wh o may be members  of  said tr ib e sha ll cease to be

4 me mb ers  thereof, and  shall  thereupon an d the reaf ter be  en titl ed  to all the  righ ts  an d privi-

5 lege s, ao d be subje ct to all the  du tie s an d liab iliti es to which the y would  have  been  enti tled

6 o r su bj ec t bad they  ne ve r b een me mb ers  o f said tri be ; pro vided,  however, th at all mem- 

_7_tbeca-of .sa id .tr ibe  jvh o. shalL at .t ha t, tj_me.be jia uper s, . an d AlL.memfcers_.ofTsai d—tr ib e wh o.s ha ll.

8 therea fte r, and before  ga in ing se ttl em en t in any town, become paupers , sha ll be  he ld and

9 considered  State  paupers  to all in te nt s an d purp ose s;  t o i  prov ided  also, th at  se ttl em en t of

10 an y me mb er of said tri be  in any tow n, pri o r to  the  confirm ation an d es tabl ish men t of said

11 re po rt  and pla t, shall in no event  be  co ns tru ed  as a par t of  the time for ga in ing such  settl e-

12 me nt  in such  town. . . ? -T-‘ • - .

Sec.  9. No actio n shal l be  bro ught ag ains t the  said Ind ian  tri be , or  any mem be r the reo f

2 now reside nt  in the  town of C har les tow n, for the recovery  of  auy de bt  co nt ra ct ed  or  in curre d

3 pri or to  the  passage of  this  a c t ; bu t the co ur t or  jus tice before  who m suc h ac tio n shall be

4 br ou gh t, or  may be pe nding , shal l, in an y sta ge  the reof, dismiss the  sam e wi th do ub le  costs

5 ag ains t the  pla int iff ; and  any one  of th e Nar raga ns et t Tri be of  Ind ian s co mmitted  to ja il for

6 deb t co nt racted  or incu rre d pr io r to the passa ge of  th is act,  upon mesne proc ess o r execu-

7 lion , sha ll be considered ns a  po or  pr ison er , wi thin the  tru e in tent  an d mea ning  of  Chapt er
8 215 , ofT h e General Statutes,- no tw ith stan ding  such  pri son er may  have es tat e, rea l or  pe rson al,

9 in com mon with the said tribe  ; an d shall  be  en tit led to and may rec eiv e all th e benefit s and

10 ad va nt ag es  of  said  Cha pter  215 o f the  Ge neral  Sta tut es . . '.

S ec. 10. Sec tions 23,  24 and 25 o f C ha pt er  GC, C hapte rs 15G, 157, 153 an d 159,  Section  9 of

2 C ha pt er  193, and  Sec tion  31 of  C ha pt er  215 , of the  Genera l Statutes , an d C ha pt er  281 of

3 the  Pu bl ic  Law s, and  all ot he r ac ts an d pa rts  of  act s inc onsis ten t he rewith , ar e hereby

4 repe aled . • " • • • - - . < •  . • .. • • •• '• • • :

Sec. 11. This  ac t shall  take effe ct im med iate ly  upon and af ter its  passage.

EXHIBIT 668 c o n t.
Pace



EX HIBIT K

___l a n d .___  . .....
-17CS.C-19CZ  ____ j

I

'  3 e P a r ^ i n c n ^  ^ x r  n t c r i x r r , ^ #

O F F IC E  O F  IN D IA N  A F F A IR S .

W a s h in g t o n . A p r i l  4 , 1P G 1.

.’a r e s  77. A rn o ld , K s q .,

Se x 77c. 1 1 4 ,

P r o v id e n c e ,  R. I .

S i r : -

I  am in  r e c e i p t  o f  y o u r  l o t t o r  d a t e d  M ar ch  5 0 , 19C 1, v h o r e — 

in  yo u r e q u e s t  to  be in fo rm e d  i f  U r . ? •  U.  M o r r is o n , i i .t ln g ;  t a  

a t t o r n e y  f o r  th e  17arr agar. se  t t  • t r i b o °  o f  I n d i a n a ,  in  t h e i r  e l i - — 

a g a i n s t  th e  S t a t s  o f  Rho de I s l a n d ,  h a s  e n to r o d  t h e i r  c a s e  in  t h i s  

o f f i c e  ar .d  i f  s o ,  w h e th e r  i t  h as b een  d i s p o s e d  o f .

In  r e p l y  yo u a re  a d v is e d  t h a t  M r. M o rr is o n  n e v e r  f o r m a l l y  

p r e s e n te d  su ch  c la im  to  t h i 3  o f f i c e .  Tha a f f a i r s  o f  th e  l> a rm -  

g a n s e t t  I n d ia n s  a r e  n o t  u n d e r  f e d e r a l  c o n t r o l  an d t h i s  o f f i c e  

w ou ld  hav e  no  J u r i s d i c t i o n  o f  an y c la im  th e y  m ig h t h av e  a g a l n n t

s a id  S ta te *

Vo ry r e s p e c t f u l l y ,

/k ss is tf in t C o m m is sio n e r.
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‘ . EX HIBIT L
L -  C 

31 29 5- 27  
13 42 4- 27

2 r .  D anie l Sake  t e r ,
126 Hi^h S t r e e t ,

■ V aa te rl y , ah cd a I s la n d .

2 y  de«s* if r.  Sef cat erx

S& ce ip t i s  ackn ow ledg ed  o f  yo ur  l e t t e r  o f  J a r s  22 , 1927,  
in x * h ic h  y ro  re o u ss t in fo rm a ti o n  aa  to  what io  to  be  do ne  in  
re g a rd  to  th e  la r r a g a n s e t t  In d ia n s .

The D arr a^nnae tt  In d ia n a  ha ve  nev er  bo ea  un de r th e  j u r i s ­
d i c t i o n  e f t  th a  fe d e ra l Gov om ae nt  and  Co ng re ss  haa  n ever pro ­
v id ed  any  a u th o r i ty  f o r  th e  v a r io u s  dep ar tm en ts  to  e x e rc is e  th e 
J u r i s d ic t io n  vhi ch  i s  neceasn ry  to  rmn/72 th e i r  a f f a i r s ,  fhey  
a re  r a c e r  th a ju r i s d ic t io n  o f  d i f f e r e n t  S ta te s  o f Xev Eng land .

Ib e ro  ia  th e re fo re  no  p o s s ib le  va y In  n h ic h  t h i s  O ff ic e  ca n  
f u rn is h  th a 3 a rre g a n sc tt  t r i b e  w it h  an y n s- is ta n n a ,n ac A  a l l  
na.nte .r3  in  re gar d  to  you r a f f a i r s  shou ld  be  ta 'a n  up  w it h  th s 
p ro p e r  5 t a t  3 o f f i c i a l s .

Ver y t r u ly  ycu ra ,

' < r*« —"— A £5 ' C1
<* m • ./  *• <«“  '  t* : , 5 ^

6-2 7 Ja b A ss is ta nts  Ccard.3s io n o r .
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<£ongre£S of tfc  (Hniteb S ta te s  
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E 3 a£f) in s to n , 3 .< E .

B u r e a u  o f  I n d i a n  A f f a i r s  
D e o a r t a e n t  o f  t h e  I n t e r i o r  
F*-<ni ng to n , D.C .

G e n t l e n e n :  A

TH n  y o u  k i n d l y  i n f o r a  ™e w h a t  i s  b e i n g  d o n e  w i t h  
r e s p e c t  t o  t h e  c l a i a  o f  t h e  N a r r a g a r s e t t  T r ib e  o f  I n d i a n s ,  a n d  /
w h a t  h a s  b e e n  o r  i s  g o in g  t o  b e  a l l  o t e d  t o  t h e  N a r r a g a r s e t t  T r i b e  
o u t  o f  t h e  f u n d s  n a d e  a v a i l a b l e  a t  t h e  l a s t  s e s s i o n  o f  C o n g r e s s .

J a n u a r y  9 ,1 9 3 5 .

69-801 0 - 8 1  (V ol.  1) -  18
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Eo n.  Jo h n  'J„ O’C onne ll ,

Ho us e o f  d e p r s s e n tn t iv s a .

1 -̂ d a n r  '-' r.  O’C ounoll i

- i - ,

The r a c e lo t  l a  ac kn os lc dg ed . o f  yuu r l e t t e r  o f  Ja n u a ry  9 , 
a sk in g  ■shat l a  t a i n s  dona  w it h  r s s u e c t  to  th e  c la in j o f  th e  j n r r a -  
gunse tk  T ri b e  c f  In d ia n s , and. wh at  b ee  bee n o r  i s  goin g to  ba  
a l l o t t e d  to  t h i a  t r i b e  ou t o f fu n d s  roads a v a i la b le  a t  tb s  l s e t  
s e s s io n  o f C ongre ss .

The U a r ra g m s e tt  T ri b e  bug b ad  no  t r e a t y  r e l a t i o n s  w ith  th e  
U nit ed  S ta te s , an d t h i s  O ff ic e  i s  n o t aw are o f an y c la in j pen d in g  on  
b e h a lf  o f th e s e  In d ia na  a g a in s t  th e  U n it ed  S ta te s . T her a a r e  no 
la n d s  o r  fu n d s h e ld  in  t r u s t  f o r  th e n  by  th e  U n it ed  S ta te s .

51 th  r e s u e c t  to  fu nds rsade a v a i l a b le  a t  th e  l a s t  -s es si on  o f  
C ongre ss , i t  i s  as vu na d th a t  yo u h av e  re fe re n c e  to  an p ro v ri afc io na  
a u th o r is e d  by  th e  In d ia n  K e o rg a n ir a ti o n  a c t  ap uro vsd  Ju no  13 , 19 34  
(4 8  S t a t .  1 . .  9 8 4 ).  T h ia  a c t R e re ly  a u th o r is e d  a o u ro p r is t io n s  to  
be ced e  an d th u s  f a r  no  a p n ro p r la t io n a  ba vo  be en  read s th e re u n d e r ; 
h en ce , no fu n d s ha ve  be en  a l l o t t e d  to  an y t r ib e 3 .

S e c ti o n  19 d e f in e s  th e  te rm s " In d ie a "  an d " T ri b e 3 a s  unfed in  
th e  a c t .  I t  i s  no t h e li a -r sd  th a t  th e  E a r ra g n a s s tt  In d ia n s  co co  
■under th e  d e f in i t io n  o f “T ri b e * , so  in  o rd e r  f o r  th e n  to  ba  e n t i t l e d  
to  an y b e n e f i t s  under  th e  a c t  th e y  tr u st  q u a li fy  a s  in d iv id u a ls  u n d e r  
th e  t e r n  " In d ia n ” . T hia  to r n  i s  d e f in e d  as fo ll o w s:

(3 )  i l l  p e rr o n s o f  In d ia n  d e sc e n t who a.r» cen ­
t e r s  ox' a re co g n is ed  t r i b e ,  w h e th e r o r  no t ru f. il in .g - c a  an  
In d ia n  re s e rv a t io n  an d r c g a rd le s o  o f th e  deg re e o f  I n d ia n  

' b lo o d .

(b )  i l l  p e rs ons who a re  d escen d an ts  o f  an y ouch 
o w t » r s  o f  re co g n is ed  In d ia n  t r i b e s  and we re  r e s id in g  
w i th in  an  In d ia n  r e s e rv a t io n  on  Ju no  1 , 19 34 , re g a rd — 
le '- fl  o f  deg re e o f b lo o d .

( c )  I’arao ns o f  o s o -b a lf  o r  so ro  In d ia n  b lo o d , 
w heth er o r  no t a f f i l i a t e d  w it h  any re co g n is ed  t r i b e ,  
an d w h e th er o r  no t th ey  h a re  a v e r  re s id e d  on  an  In ­
d ia n  r e s e r v a t io n .
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A a th e  "o rT f- ca uae tt  T ri b e  i s  r o t  a  r e c c f ^ iz i r i  
now r- ader T odarn l J u r i s d i c t i o n .  th e  n e s te r s  do no t 
th e  f i r s t  o r  se co nd  su b d iv is io n #  ns  l i s t e d  ab ove,  
o f o n e -h a lf  o r  n s r a  in .’i a a  b lo o d , ho w ev er , co ne  w it  
r i o d iv i a io a .  I t  i e  b e li e v e d  t h a t  e v e n tu a l ly  i t  e i l  
to  o .- s o v s  a  caaa n s o f  th e s e  In d ia n s  f o r  t h e  -xi rpo s 
1=5 th e  in d iv id u a ls  who a re  o f  o re —h a l f  c r  =or o l a c

In d ia n  t r i b e  
co irs w i th in  
“b o ss  t s o  a m  
b ln  th e  t h i r d  
1 he  n e c e s s a ry  
e o f A s c e r ta in  
in n  b lo n d .

S in c e re ly  y o u rs ,

(Qignsd) John 'j
C cr r. i ss io ne ;

U 1 a- , ; v^

aiiisr

•X



272

21-576-27
13 43 4-27

i l r .  Jo hn  2ok 3,.

Sh au no ck , 2h od s. In la n d .

•X A - 5  i32?

Lea r S i r :

R e c e ip t i s  sc Jm ov le dg ad  o f  yo ur  l a t t e r  o f  A p r il  25 , 19 27 , 

in  whi ch  yo u re q u e s t th e  T a d e ra l G ov om ae at  to  ta k e  ch arg e  o f  th e  

a f f a i r s  o f  th e  H a r ra g a a s e tt  I n d ia n s .

2re>  l ie r ra g s a s e tt  In d ia n s  a ro  an d ha ve  te e n  u n d er th e  j u r i s ­

d ic ti o n . o f  i—- d i f f e r e n t  s t a t e s  o f  5ew m g irn d . 5h e f e d e r a l  

Go vernm ent has n ever had  a n y  j u r i s d i c t i o n  e v e r  th e s e  I n d ia n s  a n d  

Congre ss  hoc nev er p ro v id e d  any - a u th o r i ty  f o r  th e  v a r io u s  E e p a r i -  

ssentss o f  th e  f e d e ra l  Go vernm ent to  e x e rc is e  th s  j u r i s d i c t i o n  w hi ch

4

Jtc n e c e s s a ry  to  a h n a g a - .t h e iru a f f a i r s .

Gh are i a ,  th e r e fo r e ,  no p o s s ib le  xa y i n  which, th ia  O f f ic e  ca n

f u r n i s h  yo n w it h  an y  a s s in t& a c e , en d a l l  cam annic at io na i n  r e g a r d  

to  pour a f f a i r s  sh ou ld  ho  to ken  up  v i t h  th e  p ro p e r  s t a t e  o f f i c i a l s .  

. T ory  t r u ly  y o u rs .

r <  ’d T ' ^ - 3 .  £ £ &  '

A s s is ta n t  C o n n ia a io a o r.

5 — Iff— 3
c ;* K v s *
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l£ r.  E a a ie l S e k a ta r ,

55 P ie rc e  S t r o o t,
P e s to r ly ,  3 .  I . JAN l l  I23C

E e a r S i r :

H ae ei ut  l a  ac kn ow ledg ed  o f  y e a r  l e t t e r  o f  Ja n u a ry  2 , 19 30 , 
conce rn in g  th a  d a t a  o f  th e  K a rr s g a n s e tt  T ri b e  o f  In d ia n a .

Und er  d a te  o f  Pa ne  29 , 15 27 , ycu ne re  ad v is e d  t h a t  th e  
H a rr a g a n se tt  In d ia n a  h a re  n e v e r be en  under th e  J u r i s d i c t i o n  o f  
th e  f e d e ra l Go vernm ent an d Con gr es s h a s  n e v e r p ro v id ed  an y 
a u th o r i ty  f o r  th e  v a r io u s  E s p s r ts a a ts  to  e x e rc is e  th e  j u r i s d i c -  
t i c a  which  i s  s - c e s s a r y  to  manege t h o i r  a f f a i r s .  They a re  u n d e r 
t h s  J u r i s d ic t io n  o f  th e  d i f f e r e n t  s t a t e s  o f  Sew E ngla nd.

Ton i s r s  f u r t h e r  adv is ed  th a t  th e r e  ie  no  p o s s ib le  way in  
which  t h is  O ff ic e  co u ld  fu rn is h  th e  J fa rr s g u n se tt  T r ib e  w it h  an y 
c a s ts  ta n  co end  t h a t  a l l  m a tt e rs  in  re g a rd  to  t h e i r  a f f a i r s  sh onld  
ba  ta ken  up  w it h  th e  p ro p e r  s t a t e  o f f i c i a l s .

The re  h as  been  no  ch an ge  in  th e  s i t u a t i o n  s in c e  th e  l e t t e r  
was  w r i t t e n ,  and th e r e  i s  n o th in g  t h i s  O ff ic e  can  do  f o r  th e  
" a rm g a n s o t t T r ib e  o r  o f  an y in d iv id u a l member t h e r e o f .

S in c e re ly  y o u rs .

l- k S -9 C o m m is si o n e r. ^  -

'̂•LED BY •• n
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A X - z

3 o n . Ja h n  f .  O 'C onn el l

Z ca so  o f  P e o re s e n ta ti v e s
UAH IS  <537

t*y d e a r  h r .  O 'C o rn e ll ;

H ocaip t l a  ac frca wledg ed  o f  y o u r  l e t t e r  o f  'l a rc h  3 , w it h  r a f -  
e m a c e  to  se tt le m e n t o f  th e  p u rp o r te d  c l a i n  o f  th o  la r m g n n o a t t  »
T ri b e  o f In d ia n a  o f  fh oda I s l a n d .

'  Se  hav e had  co rr esp ondence  d i r e c t l y  w it h  d r . D an ie l S e k n te r  
r e l a t i v e  to  t h i s  n a t t e r .  Und er  d a ta  o f  Ju ne  23 , 1S 27 , U r.  S e k a tc r  
r a s  a d v is e d  t h a t  th a  U e r ra g s u s e tt  In d ia n a  h a re  never te e n  u n d e r  
ti n s  j u r i s d i c t i o n  o f  th e jo - io r a l  Gove m e a n t an d  C on gr es s h a s  n e v e r 
p ro v id e d  an y a u th o r i ty  f o r  th a  v a r io u s  D ep o rt ra n ta  o f  th e  Gover n— 
c e n t  to  e x a rc ic a  th e  j u r i s d i c t i o n  u h ic h  i s  n e c e ssa ry  to  r. or ag a 
t h e i r  a f f a i r s .  2 s  va a f u r th e r  a d v is e d  t h a t  th e re  m s  no p o s s ib le  
r a y  i n  m ie n  t h i s  O ff ic e  co u ld  f u r n i s h  th e  h a r ra g a n s a t t  T ri be  w it h  
an y a * s i s ta n c e .

The s i t u a t i o n  h as  n o t ch an ged  s in c e  th e  ab ov a n e a t l s n s d  
l a t t e r  vas  ■wri tten .

Tho y a r m g a r s e t t  In d ia n s  d e a l t  r i t h  th e  Crown o f  G re a t S r i t a i n  
th ro ugh. th e  C o lo n ia l C o m m e n t  an d  t h e i r  a f f a i r e  rv ra  p r a c t i c a l l y  
d is p o s e d  o f  a t  th a  t i n s  o f  th©  ^ e v o lu t io n a ry  f a r  an d b e f o re  th o  
o rg a n is a t io n  o f  th a  r e d e r a l  G ovorm en t u n d e r  th o  C o n s t i tu ti o n  o f  
th o  U n it e d  s t a t e s .  Shews In d ia n a  c o u ld , th e r e fo re , have  no  c l a i n  
a g a in s t  th e  j e d e r a l  Go v a r m e n t . I f  th e y  hav e ?. c l a in  f o r  tv o h i  I l i o n  
d o ll a rs )  i t  vou ld  be  a g a in s t  th a  S ta te  o f  3h od e I s la n d  and  n o t th e  
U n it e d  3 to t  so  o f  ix a r i c a .

S in c e re ly  y o u rs ,
'’ ’m m gP E 'ii X '.  

-----------*"

y.e ^Twa -^- '- C o v o is s ia n sr

3-1 1-j as b  '
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SEP 2 3  1*930
Mrs.  Addle  'Aoyni han ,

21 O rc ha rd  S t r e e t ,
" o rc s  s t a r ,  M a ssach u se tt s .

ly  d ea r H rs . Moynih an :

Ha ceipr t i s  ac kn ow le dg ed  o t  y o u r l e t t e r  o f  S e p te a b e r  10 , 
10 20 , r e q u e s t in g  in fo rm a ti o n  as to  w h e th er o r  n o t th e  o l a i r s  
o f  th e K a rra g a n sa tt ,3 ro th o rt o w n  o r  Montaukn  In d ia n a  se ra  
e 7 o r  s e t t l e d  by  th e  U n it ed  S ta te s .

Ms ha ve  no kn ow ledg e o f  an y c la im s th e In d ia n a  r e f e r r e d  
to  ha ve  ag a i n s t  th e  U n it ed  S ta te s .  The M a rr ag an se tt  and 
2ro  then-town  In d ia n s  a r e  New Zng la nd  In d ia n s , o v er which  th e  
U n it ed  S ta te s  ha ve  n e v e r  assu re d  an y c o n t r o l , an d we ha ve  
had  cu t l i t t l a  c o n t r o l  o v er th e  It on ta uks.  I t  may bo s a id  
f u r th e r  th a t  we a re  n o t i n  a  p o s i t io n  to  a s s e r t  any  j u r i s ­
d ic t io n  o v e r th e  In d ia n s  o f  h'ew Zng la nd  f o r  th e  r e a so n  t h a t  
th ey  ha ve  n e v e r  e n te re d  in to  t r e a t y  r e l a t i o n s  w it h  th e  F e d e ra l 
Go vernme nt.

S in c e re ly  y c u rs ,

Co mmissio ne r,

. 9-od-SO

initialing Copy - fo r Fife
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exhi b it  n 
U N IT E D  ST AT ES

DE= i= ?T V : ENT OF THE  IN TERIO R 
OFFI CE OF TH E S O LIC IT O R  

7. - 5H!'.'GTO\ SC £0-4?

Ju ne  23 , 1978

The H on or ab le  James  Ab ourez k 
Ch air ma n
S e le c t Co mmi tte e on In d ia n  A f fa ir s  
U nit ed  S ta te s  S en a te  
W as hi ng to n,  D.C . 20510

De ar Mr. Cha irm an :

Thi s re sp o n d s to  your re q u e s t  fo r  our vi ew s on S.  31 53 . a 
b i l l  "To s e t t l e  In d ia n  la nd  c la im s w it h in  th e  S ta te  of 
Rhode Is la n d  and P ro v id en ce  P l a n ta t io n s ,  and f o r  o th e r  
p u rp o se s ."  W hi le  we su p p o rt  mos t o f th e  aims o f  th a t  b i l l ,  
we recom mend  en ac tm en t o f th e  e n c lo se d  A d m in is tr a ti o n  
s u b s t i t u t e  d r a f t  b i l l  in  l i e u  o f  S. 31 53 .

S.  3153 i s  in te n d e d  to  re s o lv e  on ce  an d fo r  a l l  th e  c la im s 
b e in g  a s s e r t e d  by th e  N a rra g a n se tt  In d ia n s  to  la n d s  in  th e  
Town o f C harl est ow n  on th e  gr ou nd  th a t  p a s t t r a n s f e r s  o f  th o se  
la n d s  may ha ve  beer,  made in  v io la t io n  o f  th e  In d ia n  N o r. in te r-  
co u rs e  A ct . The b i .l l s  a re  dra wn a g a in s t  th e  ba ck gro und o f 
an ag re em en t re ach ed  among a l l  p a r t i e s  to  th e  In d ia n  c la im  
l i t i g a t i o n  or. F eb ru a ry  28 , 19 78 .

S.  3153 would  p ro v id e  fo r  th e  ex ti n g u is h m en t o f a l l  la n d  
c la im s o f th e  N a rra g a n se tt  In d ia n s  in  th e  S ta te  o f  Rhode I s l a n d .  
In  r e tu r n  fo r  t h e i r  c la im s , th e  N a r ra g a n s e tt s  wo uld  r e c e iv e  
a p p ro x im ate ly  1 ,0 0 0  a c re s  o f la n d  fro m th e  S ta te  and 3-5  m il l io n  
d o l la r s  fro m th e  F e d e ra l go ve rn m en t w it h  w hi ch  to  p u rc h ase  
an  a d d i t io n a l  900 a c r e s .  Th es e la n d s  wo uld be p u rc h ase d  and 
a d m in is te re d  by a S ta te  c o rp o ra t io n  s e t  up under th e  laws 
o f Rhode I s la n d  an d c o n tr o l l e d  by th e  N a r ra g a n s e tt  I n d ia n s .

The A d m in is tr a ti o n  s u p p o r ts  an d en co u ra g es j u s t  and am ic ab le  
s e t tl e m e n ts  o f  c r e d ib le  In d ia n  c la im s an d under c e r t a in  c i r ­
cu m st an ce s i s  w i l l i n g  to  make c o n tr ib u t io n s  to w ar d  su ch  
s e t t le m e n ts .  A lt hough th e r e  i s  no l i a b i l i t y  on th e  p a r t  o f 
th e  F e d e ra l go ver nm en t in v o lv ed  in  c a se s  su ch as t h a t  b ro ugh t 
by th e  N a rra g a n se tt  In d ia n s  in  Rhode I s l a n d ,  we r e a l i z e  th a t

< uh. * ’^5



the mere pendency of Indian claims has sometimes resulted 
in economic stagnation in the locales where they are asserted, 
and we believe that it is proper for the Administration in 
some instances to aid the States in settling those claims.

We are, however, unwilling to have the Federal government 
assume the entire burden of resolution of these Indian 
claims. We have insisted, for example, on State contributions 
to the settlement of legitimate Nonintercourse Act claims, 
since we see the State as bearing part of the responsibility 
for the problems arising from a failure to comply with the 
Nonintercourse Act. In the case of Rhode Island, we have 
determined that the State’s offer of public land —  land 
which will comprise over half of the total acreage in the 
settlement package —  is a valuable and significant contri­
bution to resolution of the dispute caused by the Indian 
claims. For that reason we support a Federal contribution 
of 3.5 million dollars to be used in purchasing the balance 
of the land contemplated by the settlement agreement.

S. 3153, however, presents some concerns which our substitute 
draft bill attempts to resolve. Many of those are minor 
technical changes apparent on the face of the draft. The 
major differences we would like to discuss herein.

It is the intention of the Administration and the parties 
to effect an approval of the conveyances in question as of 
the date of transfer, to extinguish Indian titles as of the 
date of transfer, and to extinguish all trespass, ejectment, 
or other claims based on Indian title or transfers that may 
have been subject to the Nonintercourse Act. To clarify this 
matter, the Administration believes strongly that the language 
of the bill itself should provide for both extinguishment 
and ratification as of the time that the original transfers 
occurred. This is an important point, since with the extin­
guishment language we need to provide as much assurance as 
possible to the United States that the bill —  or any future 
bill modeled on this one —  will not form the basis for a 
claim of a taking as of the date of enactment. Should there 
be any basis fcr such a claim, the potential liability of 
the United States might be measured by the present fair market 
value of the claims which have been eliminated —  in this 
case an amount substantially in excess of the settlement which 
has been agreed to.
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Because the language of S. 3153 is not as clear as it might 
be on this important point, Section 6 of our substitute draft 
bill provides for both extinguishment and ratification as 
of the date of the original transfers. We would like to 
emphasize that our use of the ratification approach in no 
way implies any moral judgment about the propriety of the 
original transfers of Indian lands. We have simply deter­
mined, following analysis by attorneys from both the Depart­
ments of the Interior and Justice, that the approach we have 
adopted is one which at once effectively clears all titles 
and minimizes the danger of exposing the Federal government 
to additional financial liability. For similar reasons, we 
have included a new Section 6(c) whose purpose is to eliminate 
any possible trespass or related claims. While it might 
ordinarily be assumed that extinguishment and ratification 
as of the date of the original transfers would necessarily 
preclude assertion of trespass claims, recent court decisions 
involving the Alaska Native Claims Settlement Act suggest 
that it is important for Congress to use the most explicit 
language possible when it deals with Indian claims.
We have certain ether changes to offer. Rather than providing, 
as in Section c(=) of S. 3153, that the Federal funds be paid 
to the Governor of Rhode Island for the purchase of options 
until the State corporation is created, we have provided in 
Section 5 of our proposed substitute that the Secretary would 
assume that responsibility and also the res pons ibility for 
acquiring the lands after the State corporation is formed. 
Acquisition would be made in full consultation with the 
Governor and the State corporation. Upon completion of the 
purchases, the excess funds would remain in the United States 
Treasury and the lands would be transferred to the State cor­
poration. This would avoid the complexities of transferring 
funds to the State- or the corporation.
S. 3153^is also vague with respect to the Secretary's later 
role. For example, in Section 9 the Secretary is given the 
responsibility, along with the Governor, of approving later 
conveyances of State corporation lands, but no standards 
are provided for that approval authority. Section 7 of our 
proposed substitute sets forth findings that the Secretary 
would have to make before the claims of the Narragansetts 
would be extinguished and the original transfers ratified.
Among those are findings that the State of Rhode Island has 
enacted legislation establishing the State-chartered corporation 
contemplated by the Act and authorizing the conveyance of 
the lands which it has agreed to contribute to the settlement.
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Or.ce the Secretary has purchased the option agreements, made 
the above-mentioned findings, published notice of those 
findings in the Federal Register, and assigned the properties 
purchased to the State corporation, under Section 8(d) of 
our draft bill the Secretary would have no further duties 
or liabilities with respect to the State corporation or the 
settlement lands. We feel the Secretary should have no 
further responsibilities in this regard because the State 
corporation will not be an "Indian tribe" to whom the 
Secretary will owe any trust responsibility.

We have also deleted the condition provided for in Section 8(c) 
of S. 3153 that the Secretary must, within sixty days of enact­
ment, determine that the plaintiff in the lawsuits has a credible 
claim —  and that a Federal contribution toward the settlement 
will be made contingent upon an affirmative finding by the 
Secretary. The Administration originally proposed this con­
dition, but we have now had an opportunity to examine the 
merits of the Narragansett claim, and we have determined that 
the claim is sufficiently plausible to justify the United 
States' contribution to settlement. Deletion of the provision 
for an administrative determination of the credibility of 
the claim greatly simplifies the legislation, and we expect 
that no one would be opposed to it.

In addition, deletion of the credible claim determination 
expedites the settlement process following enactment. After 
the Rhode Island legislature has provided (1) for the creation 
of the State corporation authorized to act for the benefit 
of the Narragars’ett Indians, and (2) for the State's contri­
bution to the settlement, the purchases of the private 
settlement lands could proceed.
We have also deleted reference to the condition in Section 8(b) 
that purchase of the private settlement lands be contingent 
upon acceptance cf a land use plan by the Charlestown Town 
Council. Reference to the land use plan could create uncer­
tainty, and we believe this is essentially a natter between 
the Indian and State corporations and the State.

We are unalterably opposed to the authorization of any expen­
diture for the payment of attorney and consultant fees to 
"the private defendants for the cost of defending the Indian 
claim lawsuits. Such an expenditure sets a dangerous precedent. 
We do not want to give anyone the impression that the Federal 
government is always ready to come to the rescue to pay for 
the costs of defense of an Indian claim.
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Our substitute bill also provides mechanisms for the timely 
resolution of all Indian claims within the State of Rhode Island 
which night be asserted by any Indians other than the
Narragansetts. First, the bill provides that any such claims 
within the town of Charlestown will be extinguished simul­
taneously with the extinguishment of the Narragansetts' claims. 
In substitution for those claims, we propose a provision 
similar to that contained in Section 4(d)(2) of S. 3153, whereby 
such claims could only be asserted against the State cor­
poration or the Indian corporation. The principal change we 
have made is to limit the remedy to land or damages not in 
excess of that conferred on the Narragansett Indians by this 
legislation.

With respect to Indian claims anywhere else within the State 
of Rhode Island, Section 15 provides that filing must occur 
within 180 days of the date of enactment. Any claims which 
have not been filed within that time will then be extinguished 
in the same manner as the Narragansett claims.
This Administration supports equitable resolution of legitimate 
Indian claims. Cur substitute bill is fair, and it also 
protects valid interests of the United States. We urge the 
Committee to adopt our substitute.
The Office of Management and Budget has advised that there 
is no objection to the presentation of this report from the 
standpoint of the Administration's program.

Sincerely,

SOLICITOR
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Mr. Perkins. The Maine case is even stronger in this regard, 
because it is the Federal Government which prosecutes these claims, 
and which has an action pending in the Federal dist rict court on 
behalf of each tribe, and which, by the Attorney General of the 
United States, has indicated its intention  to amend those suits to 
add landowners as defendants if the Congress indicates these suits 
should go forward.

In addition, we have these landowners coming forward at the 
urgent request of then Governor Longley to avoid the crisis for the 
State  of Maine, as to finance, the tying up of private and public lands, 
and avoidance of conflict between Indians and non-Indians, all of 
which are legitimate government purposes and responsibilities.

When a private landowner agrees to sell under such circumstances, 
the government which he has aided should not levy a tax upon him, 
tha t is, take away 28 cents of every dollar of the sales proceeds and 
thus reduce his capacity  to replace his land. The old tax basis carries 
forward and if he ultimately  sells tha t forest land, he will pay the 
tax. On the other hand, if the owner does not reinvest in like property 
in 3 years, he pays the tax.

There is no revenue loss in this situat ion, because tax is avoided 
only if the owner replaces his land. It  is fai r to assume tha t an owner 
who replaces his land would not otherwise have sold. In addit ion, 
these sales will only occur if the Congress author izes them to meet 
this Federal responsibility.

The tribes contend that  their negotiations  with the White House 
work group produced a commitment from this administration tha t 
they receive 300,000 acres of average quali ty Maine forest land. The 
landowners were not a par ty to those negotiations. Therefore, we 
cannot  pass any judgment upon them.

However, once it is determined tha t the  tribes are to receive 300,000 
acres of average qual ity Maine forest land, then the implementation 
is a question for forest land appriasers to determine  what is average 
qual ity forest land, and what  is fair market value.

I am not a forest land appraiser. I have carried prices back and 
forth between individual  landowners and Attorney Tureen. Mr. 
Tureen  has been assisted in his efforts by the James W. Sewall Co., 
which is generally recognized as one ot the most competent appraisal 
firms in the State. My perception is t ha t they have negotiated hard 
and capably.

Options have already been executed on the majority of the acreage, 
and I have letters  indicat ing the state of progress on the remaining 
acreage. Most of these options run through June  30, 1981. In three 
instances, they run through the end ol 1980. Thus, prompt action is 
necessary it these options are to solve the problem. If advan tage is 
not taken of these options, I would predict that  in light of curre nt 
trends,  land prices negotiated in the future  would run subs tanti ally 
higher.

At the same time, let me assure you that the landowners will 
exercise their best  efforts to work with you in resolving these problems.

We support the Main delegation and the Congress in its efforts to 
achieve a proper settlem ent of these claims instead  of years of devisive 
and burdensome litigation.

I will be happy to respond to your fu rther questions.
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Senator  Cohen. Mr. Perkins , do you plan on being at the hearing 
tomorrow?

Mr. Perkins. Yes, I do, Senator.
Senator Cohen. I have a few questions b ut I have to defer them. 

There  is business on the floor right now. I have a few questions I 
would like to address to you. If you are going to be here in the morning, 
I would s tar t with you.

I would like, in the meantime, for you to submit for the record a 
map of the State of Maine designating  the areas tha t are now under 
consideration for sale. It  does not have to be here for tommorrow, 
but it should become a pa rt of the record as far as what areas are 
being contemplated for sale and what range of parcels are being con­
sidered for purchase. I t is certa inly going to be an area of consideration 
by our colleagues.

If you could do that prior to the 30-day expiration when the record 
will be closed, I will appreciate it.

Mr. Perkins. Yes, I will consult with the attorney  general who 
made such a map for the State legislature’s consideration, and with 
Mr. Tureen, and we will try to give you whatever you want.

Senator  Cohen. Without objection, the record will remain open 
at this point for the purpose of inserting the additional material 
requested of Mr. Perkins.

[The material follows:!
P ie r c e , A tw ood , S c r ib n e r , A l l e n , Sm it h  & L a n c a ster ,

Portland, Ma ine , Ju ly  29, 1980.
T im othy  W oo dc oc k.
In  care of Hon. William S. Cohen,
Dirksen Senate Office Bui ldin g, Wash ington, D.C.

Dear T im : I enclose for incorportion in the Record of the Jul y 1-2, 1980 public  
hear ing of the Select Senate Com mittee on Indian Affairs, as requested  by Senator 
Cohen, the  map, prepared by the Maine Attorney General’s Office for the  Maine 
Legislature,  at  the  time the  Maine Indian Claims Legislat ion was before the 
Maine Legisla ture for consideration, reflecting the  Tenta tive Ind ian Settlement 
Lands.

I would fu rther report t ha t the  fou r township block in western Maine, consisting 
of Jim Pond, King and Bartlett , T05 R06 and T03 R05, owned by Raymidga 
Co., a subsid iary of ITT , have  reportedly been sold to ano ther party  who sub­
stantially outbid the Tribes’ offer of $181 per acre. Assuming th at  information 
to be correc t, those townsh ips will not  end up in the Ind ian Sett leme nt.

Very truly yours,
D onald  W. P e r k in s .
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Senator  Cohen. This hearing will stand in recess until tomorrow 
at 10 o’clock in room 318 of the Russell Senate Office Building.

[Whereupon, at  1:40 p .m., the hearing was adjourned to reconvene 
at 10 a.m., Wednesday, Ju ly 2, 1980.]





PROPOSED SETTLEMENT OF MAINE INDIAN LAND 
CLAIMS

TUESDA Y, JULY  2, 198 0

U.S. Senate,
Select C ommittee on Indian Affairs,

D.C.
The committee met, pursuant to recess, at 10:20 a.m., in room 318 

Russell Senate Office Building, Senator William S. Cohen (acting 
chairman of the committee) presiding.

Presen t: Senators Melcher, Cohen, and Mitchell.
Staff present: Max Richtman, staff director; Pete r Taylor, special 

counsel; Virginia Boylan, staff attorney; Tim Woodcock, minority 
staff attorney; and Jean Streeter, professional staff member.

Senator Cohen. The Select Committee on Indian  Affairs will now 
reconvene its hearing on the claim of the Penobscot and Passama- 
quoddy Tribes against the State of Maine.

Yesterday afternoon, we concluded the hearing with testimony 
from Don Perkins. At that  time, I requested Mr. Perkins to appear 
this morning for purposes of asking him questions.

Mr. Perkins, would you kindly reassume the witness table?
I would apologize to those of you who have been waiting so patien tly 

in the audience today. Senator  Xlitchell and I, and the other Members 
of the Senate, were in session until 2 o’clock this morning, so it  made 
for a very short evening for us.

Mr. Perkins, yeste rday we touched upon the issue of section 1033 
tax t reatment contained in this particular  package. You indicated th at 
it was essential to the Dead River Co.’s participa tion in this agreement. 
Would vou tell the committee exactly why this is so?

Mr. Perkins. Yes, Mr. Chairman.
Without the section 1033 treatm ent, a landowner who sells is left 

with approximately 72 cents on the dollar to replace his land if that is 
his wish.

The concept from the beginning here was t ha t land would be sold 
at fair market value, and the effect of section 1033 tax trea tmen t is 
simply to defer the capital gains tax of the p arty  who reinvests within 
3 years, until the point  at which he ultimately gets rid of his land. 
It  is the provision which applies in the case of Government condemna­
tions and threa ts of condemnation—very similar to this situation.

As I made the point yesterday, I have to take issue with the admin­
istration  contention that there is a $15 million revenue loss here. Th at 
figure is apparently  calculated by taking 28 percent of the $54.5 
million. I made the point tha t the only landowner here who gets his 
tax deferred is the one who reinvests in like property within 3 years. 
I think it is fair to assume that  the landowner who does that would 
not otherwise have sold. Therefore, I say there is no tax loss.

(285)
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I again repeat myself to say tha t tha t is an express condition of the 
options tha t have been granted. We were convinced from the outset 
tha t it was fair treatment. We advised counsel to the President , Robert 
Lipshultz, to that  effect at an early stage in these negotiations. We 
copied the members of the delegation. We discussed this with then- 
Solicitor Krulitz of the Interior Department, and no one has objected 
to tha t approach.

Senator Cohen. According to reports, the Dead River Co. has no 
intention  of reinvesting the proceeds from this sale into a similar like 
business. Is that correct?

Mr. Perkins. I do not know what their reinvestment plan is. I 
doubt very much that  they have one yet in any definitive detail be­
cause, of course, no one knows whether this legislation will be enacted 
or when. I think it is fair to say, however, as my testimony indicated 
yesterday, that I understand a substantial reason for their sale at this 
time was the effect of inflation on return from such timber land and 
competing opportunities. It  would not follow from tha t tha t they 
would turn  around and put  a large portion of those proceeds into like 
property , at least in name.

Senator Cohen. What is the impact of this  particu lar provision if 
there is a sale between a willing seller and willing buyer  in this case? 
The proceeds are not taxed under section 1033 for a period of 3 years?

Mr. Perkins. What happens is that  you note on your tax re turn an 
election to take th at treatm ent. If you reinvest in like property within 
the 3 years, there is no tax at this time. Your old basis carries forward. 
When and if you sell, you pay your tax. Tha t is the situation.

Senator Cohen. In essence, what I am saying is, do you not defer 
for 3 years the capital gains tax during tha t 3-year period?

Mr. Perkins. No; substan tially but not technically. If you do not 
reinvest within the 3 years, you go back and amend your re turn in year 
one and pay the tax on that basis.

Senator Cohen. But, in effect, it is deferred for a 3-year period?
Mr. P erkins. No; I think you have to pay the tax as of year one, 

but you have the 3 years in which to exercise one option or the other.
Senator Cohen. There has been some question raised about persons 

who hold leases—that some of the landowners involved have allowed 
the individuals who currently  hold the leases to purchase them. To 
your knowledge, has that been done in all cases?

Mr. P erkins. It has not yet  been done in all cases because it has not  
yet been finally resolved what  will be the composition of the land 
package.

As you will recall, the State legislation authorizes some 440,000 
acres to be within the Indian jurisdiction, of which, presumaably, 
300,000 acres will ultimately be designated.

Great Northern and Dead River have both indicated policies in 
which they either reserved the leasehold properties out and continued 
their lessor relationship or offered an alternative of purchase. Other 
companies have indicated similar programs, though not yet finalized 
because they do not know whether their land is going to be in yet.

This matter was discussed very thoroughly before the State legis­
lative committee. There was concern about it, and I believe we 
answered that  concern satisfactorily.
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Senator Cohen. I assume tha t out of the total amount of land 
that the landowners have agreed to make available for the selection 
of these 300,000 acres that  final determination will not be made 
until such time as Congress approves a specific amount of money. Is 
tha t correct?

In other words, you have 400,000-some-odd acres of land which 
potential ly could be used for selection of the 300,000 acres. Is that 
correct?

Mr. Perkins. That is correct.
Senator Cohen. Would not the amount of money tha t Congress 

will decide to make available be a determining factor in which parcels 
the tribes ultimately select—depending upon how much money is 
available? Is that  a factor,  or not?

Mr. Perkins. Yes, I guess tha t is true. That question may best 
be addressed to At torney  Tureen and the tribal negotiating  committee 
because, obviously, they have some selection amongst these options. 
On the other hand, all 440,000 acres is n ot definitely available. They 
are still negotiating for p art  of tha t land.

Senator Cohen. For example, some Members might raise a question 
as we look over the map of the individual parcels. We might say, 
for example, tha t there is an  island in the middle of Moose Head Lake, 
and why was tha t parti cular parcel selected either for sale or for 
purchase by the tribes? Wha t is the relative value of tha t particu lar 
piece of land? Is tha t something tha t Members of Congress are going 
to give the ir approval to purchase?

There may be questions raised about the selection of the parcels 
themselves and their comparative  value. And if, in fact. Congress 
should decide not to provide the $81.5 million, or something less, it 
seems to me that  would have an impact on which parcels would be 
selected.

Mr. Perkins. That is certainly correct. These lands are offered 
at fair market value. Whatever the money is, it goes just tha t far.

Senator Cohen. Mr. Perkins, if the present settlement were to 
fail and the case were to go to court, and the Federal Government 
and the tribes were to select out only the large landowners, what 
would you recommend to your clients?

Mr. Perkins. I would recommend tha t we defend the case vigor­
ously.

Senator Cohen. But, in addit ion to that , would you be cross-claim­
ing other parties into the suit?

Mr. Perkins. Yes. Of course, tha t approach was suggested at one 
point, and we prepared to defend on tha t basis and did a g reat deal 
of investigation of what tha t involved. The fact is t hat  a substantial 
portion of the land that  the major landowners hold came over on 
warranty deeds. There would be involvement of the State of Massa­
chuset ts; there would be involvement of the State of Maine; there 
would be issues about the Federal responsibility. It  does not work 
out to be the simple selecting of a few companies, as has at times 
been suggested.

Senator Cohen. What about the small, individual homeowners? 
Even though tribes—and I have no way of knowing this—but they 
might not be interested if this negotiated settlement were to either
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be reject ed  by  Congress or modified  in such  a way  th at it was no t 
acc ept able to all the  par ties . A sui t was filed and , let  us assume 
hypo the tic all y, only filed again st some of the  larg e land owners in 
isolated  areas of Maine or the  forested pa rts  of Maine,  no t the  set tled 
por tion s. In  th at  case would you feel compelled  to  reco mmend to 
your  clie nts  th at  they the n cross-cla im in the  hundred s of tho usa nds 
of acres  of pri va tel y owned lan d of small  homeowners?

Mr. P er kins . In  the ins tan ce of the  small hom eow ner  who does 
no t hav e a relationship to our  hold ings  by war ranty deed or othe r­
wise, I do no t believe  we would be cross-cla iming again st them.  Bu t 
if somebody has  given us a war ra nt y deed or som ebody has given a 
co nt ractua l obl igat ion  to us as to tit le,  we would have an obl iga tion  
to stockh old ers  to pro tec t our rig hts  to pull in all the  cent ra l partie s, 
as in any tit le  disp ute .

Sena tor  Coh en . In  a le tte r to the  Secre tary of the  In te rio r da ted  
Apri l 21 , 1980,  Mr. Leona rd Pie rce , who works for the  James  Sewall 
Co., said  th a t the  land was held in common and undiv ide d in its 
ownership . In  oth er words, it was  held by several dif ferent  entities 
in fractions. I th ink you hav e allu ded  to this you rsel f in yo ur  rem arks 
and  hav e somehow  ind ica ted  th a t this  lessens the value of the land 
itsel f bec ause it is held in com mon and undiv ided ownership , as 
opposed to being held by a single en tity.  Cou ld you  exp lain that?

Mr.  P er ki ns . Com mon and undiv ide d ownersh ip is a uniqu e type 
of land  own ersh ip, at  lea st in the exac t form th at  exis ts in Maine. 
The  hi sto ry  of it  is, in large  mea sure, family hold ings  th at have 
come dow n through, by inherit ance  or by will. So you hav e this 
common and  undivided ownership , which is a lot  like  a ten an cy  in 
comm on. It  is a lot like the  sit ua tio n where  five ch ild ren  inh eri t 
the  fam ily farm and  you have th is common ownersh ip. As a resu lt, 
claims  again st th at  land  affec t a lot  of people th at  you would not 
nor ma lly  th ink of who are heir s or beneficiari es of trus t. Th ey  ma y 
spread  aro und the  country , bu t they  come from thes e families.

There  are procedures for pe tit ioning  off intere sts  in these lands,  bu t 
they  a re cos tly and time  c onsuming . And , of cou rse, while Ma ine  ha s a 
his tory of these comm on in ter es ts bein g managed in a ve ry effective 
way, it is obviously  a con sidera tion in v alue  a nd in acq uis itio n because 
you  have some  pa rtn ers  when you buy some common and  und ivid ed 
lan d.

Se na tor  C oh en . Senator Mi tch ell?
Se na tor  M itc hell . Th an k you, Mr . Chairma n.
Mr . Pe rkins , are the re specific opt ion s—wr itt en  opt ion s—in 

exis tence now?
Mr . P er kin s. Yes, sir ; to the ex tent  of ab ou t half  the prop osed 

sellers or opt ionors . The others in the  ins tances  where tentat ive 
agreem ent  has been  reached are  in the  course  of preparati on . I will 
give you  a n exam ple. Thi s is one involv ing  th e Webber he irs,  which  is a 
fam ily group.  It  has  to be cir culated amo ng some 30 or 40 peop le for 
sig nature. Tha t is going aro und the co un try  now to  get signed, ^e s, 
the re are  some.

Senator  M itc hell . So, th ere  a re  iden tifiable  parce ls of l an d th at  are 
now u nder o ptio n?

Mr. P er kins . Th at  is cor rec t, bu t no t to the  ex tent  of the  full 
300,000 acres ye t.
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Senator Mitchell. If all of the options tha t are either already in 
existence or in the process of being executed were executed, would the 
total then be 300,000 acres of land, or would the options cover more 
than that?

Mr. Perkins. It  would be approximately 300,000 acres.
Senator Mitchell. So, in effect, the 300,000 acres to be acquired, if 

this legislation is enacted, have been identified?
Mr. P erkins. It  has been identified, except th at the tribal negotiat­

ing committee, unders tandably, continues its efforts to locate land 
contiguous to its reservations or near its other holdings, which would 
be much preferable to them than a parcel of land over in western 
Maine or farther  away.

Senator Mitchell. I understand that.  Obviously, an option does 
not commit a person who is intended to be the ultimate purchaser to 
buy the land, and, as the name of the document suggests, it gives him 
the option to do so. So, am I correct in suggesting t ha t this is a con­
tinuous process of negotiation and tha t you are gettin g options on 
some specific pieces of land but  negotiations continue and other land 
may be substituted for some land now under option as the process 
continues?

Mr. Perkins. That is correct, Senator.
Senator Mitchell. Are considerations being paid for these options?
Mr. Perkins. No, it  is not, and I would like to speak to th at. In the 

recent Rhode Island se ttlement, there was a payment, which I believe 
came from Federal funds, for the options. To my recollection, it  was 5 
percent,  but I am not positive on that.

It  became evident as we moved forward here that if we were to 
insist upon the same thing in the Maine situation that there would be 
delay, and I advised the participants  not to require tha t but  to help 
out in their way, and they have all done so.

Senator Mitchell. For what period of time do the documents give 
the prospective purchasers the option to purchase the land?

Mr. Perkins. The majo rity of them run through  the end of June 
1981. Three of them run through the end of this year. I spoke to this 
in my comments yesterday. In a period of inflation and rising stumpage 
prices, tying land up at a given price for an extended period involves 
substantia l sums of money. In fact, there is at  least one instance here 
of the  first price negotia ted that  is 1% years old.

The landowners have shown considerable cooperation here and a 
good faith effort to solve the problem in trying  to maintain  these 
options in price. My point  yesterday was th at it is necessary, though,  
tha t Congress and the Government move promptly to take advantage 
of this.

Senator Mitchell. Of course, what frequently happens in complex 
land transactions is th at the seller hires a very skillful attorney who, 
negotiating, builds in to the negotiated figure the anticipation of some 
delay in completing the transaction . Can we assume tha t you—in 
behalf of your clients, vigorously representing them, as we all know 
you skillfully did—took into account tha t it was not likely tha t the 
options would be exercised a few days after they were signed but 
tha t, in fact, you knew there was going to be some period of delay?

Mr. Perkins. Firs t of all, I hope tha t I have vigorously represented 
them. Second, the prices have not been escalated in tha t fashion to 
my knowledge.
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Let me tell you how the prices have been negotiated. The landowner 
would state  what he thought the price should be, anti that would be 
transmitted to Attorney Tureen and considered by him anti his ap­
praiser anti his negotiating committee. Then there would be a process 
of negotiation anti, typically, consultation between his appraiser and 
whomever the company had relied upon to see what their differences 
were as to stocking, values, and whatnot, anti, ultimately, a negotiated 
price.

I am unaware tha t there was any accepteil practice in that negotia­
tion of putting in some kind of writeup.

Senator Mitchell. You heard me yesterday ask Mr. Tureen the 
question about the criticism by some people th at this was an extraor­
dinary  transaction in tha t the purchaser and the seller of land were 
negotiat ing while the person who is paying for the land was not 
present during the negotiations, which, looked at purely in the ab­
stract, might leatl one to conclude th at there was no great incentive 
on the part of the purchaser to bargain very hard, particula rly when 
the person paying the bill is Uncle Sam.

My question to you is: What assurance can you give to the people 
ol Maine; can Senator Cohen and I give to the Members of Congress 
and to the people of this Nation,  that,  in fact, these values represent 
fair and reasonable values and were not inflated because the person 
paying the bill was not present during the negotiations?

Mr. Perkins. I heard y esterday Attorney Tureen’s answer to your 
question that they knew full well that  these transact ions would have 
full and thorough scrutiny by the Interio r Department and by this 
committee  and by the Congress and that he and the t ribal negotiating 
committee and the professional appraiser who was retained to consult 
with them in that  regard had done a thorough job and proceed on 
that basis.

I can only tell you—being on the o ther side from the  negotiations— 
tha t I find that a wholly credible sta tement.

Senator Mitchell. So, you are satisfied. Obviously, you are in an 
unusual position, representing the sellers. But taking that  position 
into account, you are satisfied that  the values here are fair and reason­
able values and this is not a “giveaway” as has been suggested by 
by some critics of this proposal?

Mr. Perkins. I have seen nothing to suggest that . I am not a land 
appraiser, and I have not tried to appraise this land. I participated in 
the process of negotiation on behalf of the sellers.

Senator  Mitchell. But you hired appraisers; did you not?
Mr. Perkins. No; I think you are talking about the Sewall Co. 

They are hired either by the tribes or the Interior Department; I 
do not know who is paying the bill.

Senator Mitchell. Did you not, representing the sellers, have an 
appraisal made?

Mr. P erkins. Yes. But in many instances tha t was in-house. At 
least in the case of a major landowning company, they are buying and 
selling land, so they can put  a value on in-house. In other  instances, 
sellers would consult with brokers or appraisers.

Senator Mitchell. Are those appraisals made by the sellers, or 
either their agents, or persons working for them, or independent 
appraisers, available?
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Mr. Perkins. I do not know what is available in that regard, 
Senator, because I have not partic ipated in their price determinations. 
In other words, in some instances I am sure that  woods people, familiar 
with the market,  exercised their own judgment and said, “That land 
out there is worth $160 an acre.”

Senator Mitchell. Was th at n ot writ ten down somewhere?
Mr. P erkins . In many instances, no. Most of these proposals would 

have been made orally from me to Mr. Tureen—back and forth. 
Once a price was found mutua lly acceptable, there was a letter  con­
firming that  fact.

Senator Mitchell. But you see, what we have here is the attorney 
for the buyers who provides us with an appraisal made by the ap­
praiser hired by the buyers. You are the attorney for the sellers. Since 
the Congress is being asked to enact  legislation providing for public 
funds to pay for this, it seems to me tha t we ought to be entitled to 
get the appraisals tha t were made by the sellers as well. Could you 
not reconstruct  those reappraisals, whether oral or written , and 
provide them to the committee, to give us some basis for evaluating 
or for confirming the fair and reasonable value of the land?

Mr. Perkins. I  would be willing to investigate what can be done in 
tha t regard, but  let me come to grips with your problem, Senator. 
Your problem, I think, is whether these are reasonable, fair market 
value prices.

Senator  Mitchell. Tha t is right.
Mr. Perkins. I understand th at  professional appraisal people from 

the Department of the Inter ior have been up to Maine and reviewed 
this appraisal process with the Sewall Co., and, as I understood the 
Secretary’s comments yesterday, they were satisfied with what they 
found.

I think the way to check out these prices—and I encourage this— 
is a thorough look a t them by professional appraisers; a process which 
I participa ted in, in my experience as a Maine lawyer, a normal 
negotia ting process. The seller proposes to sell something for a given 
price; the buyer says it is too high; he consults with his appraiser; 
offers go back and forth; ultimately, they come to some agreement; 
tha t has been the process.

Senator Mitchell. But in large transactions, Mr. Perkins, both 
sides have an appraisal made. What we have is the appraisal by one 
side bu t not the appraisal by the other. And, as you well know, I am 
certain, having dealt in many large transactions, appraisal of value 
of any item, including land in Maine, is a subjective determination. 
If you took seven qualified appraisers and asked them completely 
independently to go and appraise a parcel of land up in northern 
Maine, you might very well get seven different figures.

So it jus t strikes me tha t it would be very helpful to us to  have the 
benefit of the appraisals made by the sellers. I fully expect tha t your 
appraisals are not going to coincide with the appraisals made by Mr. 
Pierce on behalf of the buyers, and, in some cases, one of your ap­
praisers might have said this land is worth $120 per acre and you 
bargained hard and got $140 an acre. There is certainly noth ing wrong 
with tha t. But it seems to me th at  it would be very helpful to us in 
assessing this  question to have all re levant appraisals. The appraisals 
made in behalf of the sellers, by whomever made, are a relevant factor.
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Mr. P erkin s. As I  have  a nswered , I will invest iga te the  a va ilabil ity  
of such ma teri al. It  is my impress ion,  in some ins tan ces  c ertain ly, th at  
the  se ller ’s price came from his in formed judgme nt as a ma n who tra des 
in land. So the re is not an apprai sal  si tti ng  around such as I  would have  
to get  if I had  some land  and wanted to go about selling it. But  I will 
inv est iga te the  av ail ab ili ty of wh at is the re.

Sena tor  M itc hell . You see, thi s is a m at te r of sem ant ics . A ma n 
who owns land and  who is knowledgeable  in tra ns ac tin g land , form s 
an  op inio n as to the  value  of t hat  la nd.  Tha t is an appra isa l by ano the r 
name , and  t hat  is all I am ask ing  for. I would  be a stonis hed  if, in eve ry 
ins tan ce,  the  seller’s appra isa l happen ed to be the sale price. Tha t 
would ind ica te th at  we do n ot  ha ve the  ap pra isal s.

Mr. P erkins . You are absolute ly corr ect.  Each  offer ing ot a price  
wh ethe r done by  a man ’s ju dg men t in some othe r way , represented an 
appra isa l of wh at he should get  for his lan d. And you are also rig ht 
th a t the subs tan tia l diffe rence is between ask ing  pr ices  ami  n egoti ate d 
prices.

Se na tor  M itc hel l. T hat  is w ha t a negoti ati on  is all abou t.
Mr. P erkins . Yes. Tha t, in pa rti cu lar , would evidence th at  ta ct , 

and I cer tainly  will de termine  w ha t is av ailable .
Se na tor  Cohe n. W ith ou t object ion , th at  inf orma tio n will be in­

cluded  in  the record  a t t his  po int.
[In lieu of the  appra isa ls of ind ividual com pan ies  reques ted  the  

following  coi resp ondence was received.]
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P IE R C E , ATW O O D. S C R I B N E R . A LL E N , S M IT H  &  L A N C A S T E R  

ON E MO NUM ENT  SQUARE

P O R T L A N D . M A IN E  O 4 IO I

Timothy Woodcock, Esq.
c/o Hon. William S. Cohen
1251 Dirksen Senate Office Building
Washington, D.C. 20515

Dear Tim:
I enclose the Maine options of Dead River Company,

Ebthol Realty Trust, Diamond International, Prentiss and 
Carlisle, and Scott Paper Company.

I also enclose letters with respect to the options from 
Georgia Pacific Corporation, the Pingree Heirs, the Webber 
interests, and the Cassidy interests. I am advised by counsel 
for the Pingrees and Webbers that their options will be trans­
mitted by letter conditioned upon the Section 1033 treatment. 
They omitted that provision only because they understood that 
I was protecting their position in that regard otherwise.

v The options from Great Northern Nekoosa Corporation and
International Paper Company have been prepared, are awaiting 
signature, and should be received shortly.

I am in the process of preparing the Tackeff option.

The enclosed options are typical of the remaining options, 
as far as I know.

I have sent duplicates to Tira Vollman, Esq. of the 
Interior Department for the confidential use of that Department. 
This set is transmitted for the confidential use of you and 
the staff of the Select Senate Committee on Indian Affairs.
If Senator Mitchell persists in his request that the material 
be made a part of the public hearing record, I will gladly 
comply. However, as I have indicated, I have been concerned
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T im oth y  W oo dco ck , E sq . 
Page  2
J u ly  2 9 , 19 80

t h a t  p u b l i c a t i o n  o f  th e s e  p r i c e s  w ould  m o tiv a te  la n d o w n e rs  
w it h  whom Tom T ure en  i s  s t i l l  n e g o t i a t i n g  t o  se e k  h ig h e r  
p r i c e s .  T h a t i s  mo re a p u b l i c  c o n c e rn  th a n  i t  i s  o f  my 
c l i e n t s ,  b u t  we have b een  v e r y  c a r e f u l  in  th e  c o u rs e  o f  th e s e  
n e g o t i a t i o n s  to  k eep  i n d i v i d u a l  o f f e r s  an d n e g o t i a t i o n s  
c o n f i d e n t i a l  f o r  t h a t  r e a s o n .

I f  we can  a s s i s t  in  an y o t h e r  w ay, p le a s e  a d v i s e .

DW P:jm t 
E n c .

[ENCLOSURES REFERRED TO ARE RETAINED IN COM­
MITTEE f il e s]
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Senator Mitchell. I asked you earlier about options. Are there a 
large number of documents in existence, or are we talking about a 
relatively small number of people and therefore few documents?

Mr. Perkins. You are talking  about 11 identified parties  at this 
point, 5 of which are paper companies and 6 of which’are o ther types 
of animals, ranging from individual sellers to family in terests to land- 
ownership companies, which do not  have papermill facilities. So, I 
am both answering your question and making the point tha t, while 
people sometimes think of these sellers as “paper companies,” it is a 
far more diverse group.

Senator Mitchell. Would there  be any difficulty in providing the 
committee, Senator Cohen, and myself with copies of the options in 
existence? Are you recording those publicly as you gran t them?

Mr. Perkins. No, sir. In one way or another, I would expect tha t 
could be done, but let me explain to you several aspects of tha t 
mat ter. I have taken great care in the course of these negotiations not 
to disclose, as between one landowner and another, prices of land. 
I have done tha t for a nti tru st considerations, from the consideration 
of the  lawyer’s duty  to maintain the confidentiality of the  individual 
client’s affairs, and the basic problems of fairness in th at,  if sellers got 
together in some way, you would not have fair negotia tions. I therefore 
think it would not be productive , even at this point, with negotiations 
still going on, to render those prices public, but I am prepared to have 
those documents inspected by some source tha t does no t get us in to 
that problem.

Senator Mitchell. I think your attitude  is commendable, and, but 
for the fact that public funds are going to be used to pay  for this land, 
I would have no question about i t at all. But as this is a time of great 
difficulty in terms of fiscal rest rain t in this country  and we are going 
to have to persuade 535 Members of Congress to appropriate a sub­
stantial sum of money, it seems to me tha t we must have  in our posses­
sion all relevant information. I would ask tha t those be supplied in 
whatever form protects the confidentiality that you have alluded to.

Mr. Perkins. Might I suggest, Senator, that I might confer with 
your counsel subsequently to determine how that can be done and 
proceed? I certainly share the purpose of full and open information in 
a manner appropriate to this  committee.

Senator Mitchell. Everyone is going to find out someday, are they 
not? When the deeds are executed conveying the land, you have to 
put  a s tamp on it, and you have to fill out a document tha t you file 
with the registrar of deeds which says what the sale price is, do you 
not?

Mr. Perkins. Yes, sir.
Senator Mitchell. Are you going to go on vacation the day th at  

happens?
Air. Perkins. I hope so, but Senator, I think  you will agree wi th 

me that  until the triba l negotiating committee or the Interior De­
partmen t completes the negotiation of prices aimed at economy in 
Federa l dollars, i t is in the interests of the process not to have various

¥otential sellers knowing what the other fellow’s price is. T hat  is why 
suggest th at we address t ha t question—I w ant to handle this appro­

priately, but I see th at  there is a problem there.
Senator Mitchell. You indicated that the deferral of tax for a 

period of time permits the seller to exercise his judgment as to whether
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he wants to acquire like proper ty. I assume there have been court 
tests in defining “like property” ?

Mr. Perkins. Tha t is correct, Senator.
Senator Mitchell. You indica ted t hat  the proper procedure is that 

the seller who does not purchase like property  within the period of 
time allowed by statu te then must file an amended return for the 
first year and pay the tax tha t was then  due. Is tha t correct?

Mr. Perkins. That is correct.
Senator Mitchell. Does he pay tha t tax plus intere st in the 

intervening time?
Mr. Perkins. I believe tha t is correct.
Senator Mitchell. There was some discussion about current lease­

holders, and you indicated tha t allowances were being made for them 
by giving them, in some cases, the option to purchase the property ; 
tha t is, so tha t tha t property  would not be conveyed to the tribes. 
Did I unders tand tha t correctly?

Mr. Perkins. That  is correct.
Senator Mitchell. I s there some other  manner in which they are 

being taken care of?
Mr. Perkins. There are really two approaches, and you can have 

either or both. One is tha t you accept the leased property from the 
conveyance, so tha t the seller and lessee maintain their existing rela­
tionship. The other alternat ive is tha t the seller oilers the lessee the 
option to buy, and then his property goes out to him; or perhaps you 
combine them and give the lessee the choice: You may buy, or, if 
you don’t buy, we will accept, and you can maintain  existing relations 
with us.

Senator  Mitchell. So, each lessee will have an opportunity  to be 
protected  in tha t fashion?

Mr. Perkins. That  is the position that has already been publicly 
communicated, as I have said, by Great Northern, by Dead River— 
let me see if I can specify here because there is some difference among 
companies. I think Great Northern has accepted. I think Dead River 
has given them the choice. I think Diamond has accepted. I think 
Internat iona l Paper has accepted. As I said, this was not finalized, 
but it was made very clear before the State legislative committee 
concerned about this. I have heard of no landowner, either among 
those th at have committed to an option or who have been negotiating, 
but tha t has accepted th at natu re of approach.

Senator  Mitchell. I have one final question, Mr. Perkins. Since 
the options being executed by the sellers expire either at the end of 
this year—next June—what would be the effect upon these transac ­
tions if Congress decided to spread out the payments for the land 
over a period of years?

Mr. Perkins. I do not think tha t would work. You run into the 
problem of tying up land at a given price over time with the cost 
of money and prices moving. Let me relate these things together.

What the landowners were asked to do and what they propose 
to do is sell land at fair market value, and we encourage an open and 
thorough examination of what is fair market value. But  tha t cannot 
be eroded—cut into—in either of the two ways tha t have been sug­
gested by some. One is to take away the section 1033 trea tmen t so 
tha t you lose 28 cents out of a dollar in terms of reinvestment, and 
the other is to tie up land at today’s prices and get paid sometime off 
in the future  while prices move, while money is held up, and whatnot.
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The Maine landowners have executed several steps here in good 
faith. They have come forward as the Governor asked. They have 
decided not to ask for payments for their options, which is typical 
and which was done in Rhode Island; and they have tied up their  
land for the period of these options.

Senator Mitchell. You need the section 1033 trea tmen t because, 
in many cases, as you already indicated, these lands were acquired 
many, many years ago for very small amounts in terms of today’s 
prices; is tha t not true? And the cost implications would be very 
substan tial.

Mr. Perkins. Tha t is correct.
Senator Mitchell. You might have purchased some of this land 

> for $1 an acre, or 50 cents an acre, or 10 cents an acre, hundreds of
years ago.

Mr. Perkins. Th at is correct.
Senator Mitchell. Thank you, Senator Cohen.
Senator Cohen. I have a couple of final questions.
On the issue of inflation, Secretary Andrus testified; I asked him 

a question based upon a statement you had made on a public record 
that his sta tement that the land value as of 2 years ago was roughly 
$100 per acre to $112 per acre. You made the public statem ent that  
that had no basis in fact. When I asked the Secretary about that  
yesterday he said, ‘‘Well, inflation has changed those figures rather 
dramatically.” In your judgment, has inflation changed the figure 
from $100 per acre 2 years ago to an average of $181 per acre as of 
1980?

Mr. Perkins. No. It  has certainly been a fac tor, but  i t would not 
account for tha t exten t ol change.

Let me tell you my understanding of th at sequence of figures. The 
Secretary also said tha t they had obtained those figures back at tha t 
time via the tribal negotiating people. My understanding was tha t 
buyers would be th inking  in terms of low prices. When I heard those 
prices, being on the seller’s side, I went back and said:  “W hat are you 
talking about? You cannot buy average quality  forest land for this. 
You might be able to buy something th at was cut  over or something 
where the seller retained the right to cut and then deed it, but it you 
are talking average quali ty forest land 2 years ago, you are talking  
something in the $150 an acre ballpark.”

From $150 to $180, you are in the range of inflation, and you are in 
the range of the question of what the quality  of the lands are. The 
first lands put forward, as I have indicated, were remote; tha t affects 
value. They were hilly; that  affects value. The extent of stocking affects 
value. T hat is the sequence of value figures.

Senator Cohen. You say this is in the range of inflation. Are they 
also in the range of spruce budworm—any of these lands? That 
certainly would have an impact on the value of land to the extent 
tha t Maine is unable to control the spread of spruce budworm; with 
the fact that  the State has been cutting back on the spraying opera­
tions; and the fact tha t the Federal Government has announced that  
it does not intend to contribute to tha t spraying operation to any 
significant degree. Would that not have a deflationary impact on the 
value of land?

Mr. Perkins. It  certainly does, and tha t is in the market dete r­
mination of values today and for several years.
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Se na tor  Cohen. Tha t is one  of the  fac tor s th at appear and oth ers  
have inc luded?

Mr . P er kins . Certa inly.
In  the first  list of lands,  man y of which were rem ote  and up in 

no rth we ste rn  Maine where the bud worm has hi t hea vier, it would 
have  had more  imp act  the re th an  down in th e cent ral  are a. Fo r example, 
the  De ad  Riv er lands are lan ds  which have exercised the opt ion  to be 
exe mp t from the  spra y pro gra m,  bo th  fro m the  s tand ard of access and 
othe r thi ngs—they hav e no t fe lt th at  the y need it. So the Dead Riv er 
land is an  example of l and  where th at  negat ive  f ac tor is pro bably  no t 
the re to  any great extent .

Se na tor  Cohe n. Th an k you  very much, Mr.  Perkins.
We hop e we can feel free to call upo n you  in thi s int eri m period in 

the ne xt  30 day s to respond  to any questions th at  Sena tor  Mitche ll 
or I or Senator  M elch er mi gh t dir ect to you , especially in con jun ction 
wi th the questions posed by S enato r Mitc hell  pe rta ini ng  to the  seller’s 
appra isa l of land.

Mr. P er kins . You ce rta inly  may .
Th ere was  one  q ues tion  you asked me y es ter day where  a pa rt  of the  

answer , I think , got div ert ed  as we tur ned to oth er thin gs.  You a sked  
the questio n if the re were an y othe r agreem ents.

In  the case of the  seller, Ber tra nd  Tackeff , who propose s to opt ion 
the  b lue berry  farm th at  is involved,  the re will be a proposed a greement  
for ce rta in  str uc tures and  bluebe rry  opera tin g equip me nt analogous  
to agr eem ent s rel ating  to the sawm ills in the  Dead Rive r pro per ty.  
The se othe r opera ting assets  are things th at  will come from, as I 
un de rst an d it, either the In di an s’ tru st  fund, and  are  therefore  no t 
involve d in your  appro priat ion s, bu t I wante d to be sure th at  eve ry­
th ing in th at regard  was disc losed to you.

Se na tor  Cohen . Th an k you, Mr . Perkins .
Our next witnesses  will be the Honorab le Andrew Redmond  and 

his son,  Pier re.
Se na tor Red mond has  served  on the  jo in t comm itte e of the  Maine 

Legis lature  which conside red this legislat ion.  His  son,  Pierre , has  
play ed a key  role in org ani zing a pe titi on  driv e to pu t the  Maine 
Imple me nti ng  Act to a po pu lar  vote.

We welcome them and  look  forw ard to their  tes tim ony.
Gentlemen,  the  acoustic s in thi s room are very bad . So, if you could 

lean forw ard dur ing  the  course of your rem arks, eve ryone in the  room 
can  hea r. Tha t will be very help ful.

Se na tor  Red mo nd, would you care  to lead  off?

STA TEM ENT  OF HON. AN DR EW  REDMOND, STA TE SENATOR, 
MADISON, MAINE

Mr. A. R edmond. Mr . Ch airm an  and  mem bers  of the com mit tee,  
th an k you for pe rm itt ing  me to come here  and  express  my  tho ughts  
and those of my constituents . I am Andrew Re dm ond, St ate sen ato r 
from  Ma ine , dis trict 17, Fran kl in , Som erse t, and  Piscata qu is Counties. 
My hom e is in Madiso n, Som erset Co unty.

I am a mem ber of the  Jo in t Select Co mm itte e on Indian  Lan d 
Cla ims  Se ttle me nt.  I signed the Mino rity Ought  No t to  Pas s Report. 
Since age 19, I have lived  in the  area  affec ted by  the India n Lan d 
claims and  have becom e fam ilia r with the  feelings of the  people in
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these areas by working with them as a logger; by ownership and opera­
tions of a wood processing pla nt; by buying logs from loggers, paper 
companies, and independent operators throughout the entire State,  
as well as doing clerical and supervisory work.

Living in this area, I belong to various religious, socioeconomic, 
and fellowship organizations, and being a State  senator, I am in 
cons tant touch with the people and know their feelings very well. My 
distr ict is an area of approximate ly 130 miles long, up to 50 miles 
wide, with a population  of around 30,000 people. About one-half of the 
300,000 acres of the land is located in F ranklin  and Somerset Counties 
west of the Kennebec River.

The greatest resource tha t the State of Maine has is its people. 
Without the people, the forest industry,  the businesses, and banks 
are nothing. I feel that the people of Maine have been overlooked 
in this transaction.

Since the bill was passed on April 3, 1980, in the Maine Legisla­
ture, I have spent all my time listening to the people who surround 
me, talking with them, regarding this can of worms. The people of 
Maine want to be heard in settling this issue, as is evident by the 
results of a statewide survey and petition for a referendum.

In spite of the  use of scare tactics by some of our leaders and by 
some of the large landowners implanted by Indian representatives, 
the titles of some 12 million acres of land are clouded by the court.

The issue is more important than an amendment to our Constitu­
tion, but proposed amendments  are not rushed, and then they require 
the support of two-thirds of both Houses and ratification by the 
people.

This issue was brought  into the Maine Legislature at the 11th hour, 
with no chance for the people of Maine to be heard.

While I respect the opinion of the agency tha t made the land 
appraisal, I wonder if a second opinion with another agency has been 
made. Knowledgeable people in the area involved disagree with the 
appraisal being used for these large trac ts which include some waste 
swamps, mountains, and very heavy cutting over recent years. It  
should be taken into consideration tha t the spruce budworm is killing 
much of the softwood.

Moreover, in some of these areas west of the Kennebec River, 
many of the landowners have requested the legislature to be taken  
out of the spruce budworm spraying distric t because some of these 
areas are not even designed to be sprayed because the cost is too high, 
because of the mountainous area and the smaller volume of spruce 
and fir in those areas. Therefore, tha t should have an effect on some 
of these areas. Perhaps  the spruce and fir will never have a chance 
to get sprayed; $180 per acre is quite high.

While I am on the subject of the cost of land, I would wish to note 
tha t appraisals and investment counseling are two different things, 
as you all know. Obviously, the paper companies have no choice; it 
is just good management tha t dictates  to them tha t they look at 
least 50 years into the future to assure a constan t source of supply  
for their processing plants; but I know tha t the Indians cannot 
afford to own land at these same values because they have completely 
different conditions.

According to the newspapers and some of the testimony I have 
heard here, It  is my understanding tha t one of those nonprocessor 
landowners is selling much of this land, which is probably all the
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major part of their large holdings. The only reason they give is that 
it is hard to make money when you are not a processor.

According to the newspapers, this company will have a contract 
to manage this land for the Indians. It  seems tha t if they cannot 
make any money with it, I do not know how they can make much 
money for the Indians.

Ii the Indians want to buy land with money given by the Govern­
ment under the same conditions as everyone else in our State, with a 
deed, and complying with the same laws as everybody else, we would 
support this. A\ e have no problems with this, but  when we give 
special privileges to a group of people, we have created for all time a 
special class of citizen in the State of Maine. We shall have two types 
ol societies, two types of government, and a different set of privileges, 
and to the extent of one group of citizens having more privileges than 
another,  it naturally follows tha t another group will have fewer.

Have the people living in the affected areas been contacted to see 
how they leel and what  they think of the consequences of the enact­
ment of this Implementa tion Act? I, as well as many others, believe 
that the Implementation  Act does not settle the claims forever. On 
the contrary, there are problems. It  is a hodgepodge.

We are creating a divided sovereignty and compounding problems 
for future generations. Although Indians  are good citizens, I visualize 
the possibility of increased activism in the years ahead which might 
create more Indian aggression.

If some future Commissioner of Inland Fisheries and Wildlife op­
poses them in the course of action, they may feel tha t he is taking 
something away from them. I see real problems for law enforcement.

As State senator, one of my responsibilities is Chairman of Fisheries 
and AA ildlife. In  talking with the people in charge of enforcement and 
others in tha t depar tment, I know they are involved in the management 
of the resources. These individuals believe t hat  i t will cause hardships 
in many ways by having people with different and special privileges.

I would like to mention  tha t Somerset and Frankl in Counties are 
located in western Maine and are not in the same geographic areas as 
the Indians are now located. In addition, these counties are not  even 
in the  geographic area covered by the lawsuit in question. The Indians 
would have to be relocated from the eastern par t of the State over to 
the western par t, west of the Kennebec River, an area they never even 
cared about. They never existed there.

The Maine Legislature, under the pressure of the proponents and 
the scare tactics of the negotiating  committee, has done everything 
possible to increase the chance of error. They have rushed a committee 
hearing, rushed a bill through  the legislature, refused to let it go to 
referendum, reduced the safeguards, and have enacted this bill which, 
once ratified by Congress, becomes law—that only the Indians can 
initiate any change.

I am here to plead with you to slow this settlem ent down and make 
sure tha t the people of Maine, the taxpayers, and the people of this  
Nation be given their  constitutional rights in this dispute.

I would like to point out the areas on the map on the easel.
Senator Cohen. Why not move to the easel, b ut speak as loudly as 

you can so that  everyone can hear you.
Without objection, the map will be included in the record at this 

point.
[The  map follows;]
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Mr. A. R edmond. I j us t want to point out that this is an ordinary 
map of Maine. The yellow part is the land under  land use regulations— 
LURC . Predominantly,  it is unorganized terr itory  of the State, and 
all in large blocks.

The people I represen t live in this general area, at left, about 130 
miles by probably 50 miles at the widest. As it  is now, the Penobscots 
and the Passamaquoddys are over in these areas on the right. I  do not 
think you can see it, but  I have marked by a red cross the townships 
which are all specified in the Marine Implem entation Act as lands 
which are available for purchase by the Indians. There are some in the 
eastern part, and here are the ones in Somerset and Piscataquis 
Counties.

It  seems that tha t is quite an area to cross, to bring them over and 
transplant them. 1 ou will notice tha t there is route 27 here which goes 
up to Canada, and here there is U.S. 201 which goes to the Quebec 
Portland Highway.

Here is the Jackman area. I am employed here. My employer is a 
bank. I am the president of a small bank in Jackman , right near the 
Canadian border. We are constant ly doing business with large paper 
companies and the people of the area. We all have something in com­
mon. We live in harmony.

WThat  I would like to point out is that the residents of this area are 
people who have chosen to live there, and their income derives from, 
many of them, working for one of the paper companies, one of the 
landowners, and then, par t time, traditionally  they are trappers. They 
have had trap lines for three of four generations in the family. Some 
derive probably 10 or 15 percent of their income from trapping. Others 
are Maine guides. They work strictly on piecework; they are very 
independent; they are proud people. During hunting season, they lay 
off the wood cutting  and they guide tourists from all over the area. 
They guide them, and they derive quite an income from that.

We also have some resorts, where they  are also guides. The business 
is very diversified. There is bear hunting;  deer hunt ing, and this  year 
we are going to have some moose hunting in certain areas—an experi­
mental season. I think this is quite  a major part. It  is one of the parts 
of everyone’s income, including the banks—small and big.

I jus t wanted to point out that  some of these people live right in the 
middle of those areas tha t will be involved in this transaction, and 
none of them has ever been contacted, nor have the municipalities, 
nor the county government—no one. They are all surprised to see 
tha t we have enacted this in the legislature so quickly, without their 
knowing anything. The information they got was tha t these areas 
would be treated like municipalities. They say there is nothing wrong 
with municipalities “if we are treated like a municipal ity and there 
won’t be any change in the fish and game laws.”

I have been pointing out to them my interp retation of the act. 
There are, in fact, many changes in the fishing, trapp ing, and hunting 
laws in those areas inasmuch as, although fisheries and wildlife 
operate  out of dedicated revenue, the only revenue tha t comes in is 
from selling licenses to hunt, trap, and fish. In this, L.D. 2037, those 
who are going to own these lands have a r ight to charge for a license 
for exercising those privileges over and above the State of Maine 
license. I do not think tha t is very good.
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I do not have anything else to say. I just  want to express this to 
you; I have spent the last 3 months, since we adjourned on April 3, 
listening to those people. I had to have a couple more telephones 
installed so that I could keep up with what was going on, and I 
neglected a lot of my other jobs. So I thought it was worthwhile to 
come and express my feelings to the members of your committee here.

Thank you.
Senator  Cohex. Thank you very much, Senator Redmond. e are 

pleased to have you here. I think  you have done a great service to the  
people of Maine. The fact of the mat ter is tha t you do express the 
viewpoint of a considerable number of const ituents, not only in your 
district  but  throughout the State of Maine.

Because we may have votes on the floor coming up shortly, I think  
we should proceed to your son, Pierre, for his statement, and then ask 
questions at tha t point.

Pierre?

STATEMENT OF PIER RE  REDMOND, COMMITTEE FOR AN INDIAN
REFERENDUM, MADISON, MAINE, ACCOMPANIED BY GENE

GILFORD, AUBURN, MAINE

Mr. P. Redmond. Thank you, Mr. Chairman.
May I request tha t Mr. Gilford, who has been an associate and 

assisted me in research on the case, be present at the table?
Senator Mitchell. Would you state his name again?
Mr. P. Redmond. Mr . Gene Gilford of Auburn, Maine.
Senator Mitchell. Thank you.
Mr. P. Redmond. Senator Cohen and Senator Mitchell, to the 

extent tha t my prepared statement overlaps what my father has 
already stated , I will attempt to amend it and summarize it  as much 
as possible.

I am chairman of the Maine Citizens Committee for an Indian 
Referendum. The committee was officially registered with the Maine 
secretary of state  on June 6 of this year. Its treasurer is former Maine 
Senate majori ty leader Richard Berry. Other prominent members 
include former Maine attorney general James Erwin, attorney;  legis­
lator, and member of the Legislative Committee on the Judiciary, 
James Silsby; and my father; and also former Ambassador to the 
United Nations, J. Russell Wiggins of Ellsworth.

I will first briefly outline the position of the committee on the 
relevant issues involved with this bill and then address each one 
individually.

It  is the position of the members of our committee that  the proposal 
before you is not  in the best interests of the State of Maine or her 
people, and to the extent tha t i t will be held up as a model for dealing 
with claims in other Sta tes, it is not in the national interest.

Second, it is the position of the members of this committee tha t 
the very specific legal issue of who holds t itle to the lands in question 
and the complex legal and constitu tional issues arising out of this 
question can be adequately addressed and answered only by a court 
of law.

This specific question of ownership should be divorced from any 
possible moral questions concerning tr eatm ent of Indians in the past,
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in general , and this  quest ion  of titl e should be answered very  clearly 
and  def initi vely  by a court  of law.

Furtherm ore , we believe th at  our  jud icia l sys tem  was not designed 
so as to make  resolutio n of such im porta nt issues impossible  or un­
beara ble  and th at  these  issues  could be resolved expedit ious ly, and 
th at  adequate machinery exis ts to pro tec t the  lit iga nts from undue 
economic disr upt ion  pen ding reso lutio n of this case.

Th ird , it is the  position  of the  mem bers  of our  com mittee th at  the  
alleged tribes’ claim s—and I would poin t ou t th at  I use the  term 
“a lleg ed,” because the  q uestion  of whet her  or  not the  Passa ma quoddy 
and the  Penobsc ot are,  in fac t, legally cons tituted  trib es and dir ect 
lineal desc endents  of the pa rti es  involved in the alleged illegal tre ati es  
has  n ever been answered or  even  add ressed— are who lly inv alid , wi th­
out me rit,  and th at  the y would not  wi ths tan d any  one of a nu mb er of 
legal tes ts in a court of law.

Fo r these reasons and for oth ers , we oppose bo th the Maine Imple ­
me nting  Act  as passed by  the  State  legi slature las t April,  and we 
oppose the  bill th at  is before you now.

Oui' belief th at  this supposed set tle me nt is no t in the bes t int ere sts  
of the citizen ry is the  reason  th at  our com mittee was formed. We 
believe th at  a ma jor ity  of the people of Ma ine  were not made aware  
of the terms of the  proposa l and would not app rove of it once they  
were fam ilia r with it. So, at the  outse t, our concern  was essent ially a 
procedura l issue, th at  an op po rtu ni ty  for citiz en inpu t is an essentia l 
ing red ien t to the wo rka bil ity  of any  se ttlem ent and th at  any  se ttl e­
ment passed withou t this  op po rtu ni ty  and wi tho ut being fully and 
fair ly deb ated in public would never lead to long-term  peacefu l co­
exis tence betw een Ind ian s and  non -Indians.

As long as the  citizens fel t th at  this was being forced  upo n them 
aga ins t the ir will or ram med down our  throats, as I hav e so ofte n 
hea rd rece ntly , the y would fiercely and even  vio len tly  resis t it, as 
would their children.

Th is was our  basic concern , and if this prop osal con tinues  as it has  
thus  far , I can assure you th at  before  long we will all be calling thi s 
an ything  bu t a set tleme nt.

Ten sions alread y exist ne ar  the  exis ting  India n reservations, as 
prou d Maine  people who, for  t he  m ost pa rt,  are no t very wealth y, look 
at the  Fed era l housing and the  myriad  of St ate and Federal  programs 
servin g these trib es and at te m pt  to fathom the  equi tabi lit y of the ir 
diff erent sta nd ards  of liv ing.  Th is windfall will serve only  to  exacerba te 
exi stin g conflic ts, create  new ones, and con tinu e to widen the  alre ady  
wide chasm th at  e xists b etw een  the India n and n on -In dian  popu latio n.

Th is alleged settle me nt was  nego tia ted  s ecretly  beh ind  closed doors. 
To some  exte nt,  t his  is un de rst an dable;  however , I do  find it intere sting 
to no te th at  yeste rday Secre tar y And rus  expressed some dism ay at 
the  hi atus  of conta ct with  his De pa rtm en t during these negotia tion s, 
and  th at he learned of the  ter ms  of the  deal  by readin g it in the  news­
paper.

Af ter  this negotia tion  pha se was com pleted, the  proposal ente red 
wh at we have term ed pha se 2—what  was supp osed  to be a very 
tho rou gh  review by the  elec ted rep res entat ive s of the  Maine citizenry 
before ent ering  this  final pha se where we are now—cons ideration by 
Congress.
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However, the bill was presented to the State legislature at the end 
of their session. It  was introduced on the eve of adjournment and then 
enacted into law the following day, jus t moments before final adjourn­
ment, rather than  recessing to allow legislators an opportuni ty to read 
and understand the bill, then to go home and listen to what their con­
stituents  felt, and come back late r in a special session, bette r educated 
on the facts of the bill and with a sense of public sentiments, and 
therefore in a better position to make an intelligent decision on this 
most important  issue to confront the State since its inception.

During the course of the 2-day debate on the bill, the phrase was 
echoing in the State capitol, “Why should we trouble ourselves with 
this, since Uncle Sam is footing the bill anyway?” And i t was widely 
believed tha t Congress would not approve of it solely because of the 
magnitude of the appropriation involved.

In fact, one prominent senator told me point blank that he con­
sidered it a real bargain to have 230 million people pay for the problem 
facing 1 million people. I do not find this to be sound reasoning upon 
which this kind of bill should be passed.

Tha t the electorate was not made aware of a term of this deal was in 
evidence when I addressed the statewide meeting of the Maine Pro­
fessional Guides Association in Greenville on May 17. My presenta­
tion to them was the first they had heard of the jurisdictional arrange­
ment over the proposed Indian territories.

Of particular concern to them was the fact tha t the territories 
would be essentially exempt from State  regulations governing hunting, 
fishing, and trapping.

Here is a segment of the population who, to a very large extent, 
earn their living off the fish and wildlife resource in and near the 
proposed Indian territories and do so in accordance with State regu­
lations governing this activ ity, regulations which they have agreed 
to abide by and which were implemented in order to insure sound 
management of this valuable resource and whose enforcement and 
implementation are paid for with license fees and taxes that  they pay.

The creation of the territories and subsequent removal from fish 
and wildlife management could have a substantia l adverse impact 
on their  livelihoods, yet they were never consulted or even informed.

Another segment with similar concerns are the people who live 
and/or camp on lakes which would become surrounded by the newly 
created Indian territories.  The faces and the words of these people 
at a meeting I addressed in Lincoln, Maine, last month conveyed 
to me a feeling of disbelief, of betrayal by their own elected leaders, 
and of frustra tion tha t they had no apparent recourse, no chance 
to try  to stop or change or influence what was happening to them.

These and all the other  thousands of small- and medium-sized 
landowners whose property falls under the claim area have had no 
spokesman. With all due respect to Mr. Perkins, who has been regu­
larly referred to as the representat ive of the landowners, he represents 
only a small group of elite, very large landowners and processors, 
not the majori ty of smaller owners. These people should have had a 
spokesman and a say in the course of events.

The point is hopefully becoming clear tha t those who present this 
proposal as a settlement with no cost to the State are sorely mis­
directed and would find serious disagreement from the citizens of
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Stra tton , Eustis, Kingfield, and Jackman in the western part  of the 
State who have never before had to confront Indians or Indian terr i­
tories. They see their livelihood and lifestyles being very clearly 
affected, and they see a very real cost to themselves and to their 
posterity.

Former Senator and now Secretary of Sta te Muskie, in an address 
to the Joint Legislature, on February 16, 1978, called for an expression 
of public sentiment on the issue to direct him on the matter . On 
June 6 of this year, Congressman Emery, at a meet ing of the Penob­
scot Conservation Club in Brewer, reiterated the question, stating , 

e want to know what the people of Maine want, and we want 
this settled to their satisfaction .”

Proponents of this deal have argued tha t the people of Maine 
desired it, as they wished to avoid the risk of a courtroom. In the 
last  2 months, we have argued tha t this is not clear. In order to resolve 
that  issue, I present three pieces of evidence of public sentiment.

Fir st: I, personally, and circulators of our petition to suspend the 
Maine Act and call for a referendum vote on the matte r at  the Novem­
ber general election, have confronted face to face literally thousands 
of voters in Maine this month soliciting their signatures. In basically 
a 2-week-long effort from June  13 to the  deadline of June 27, we were 
able to collect approximately 12,000 signatures of voters in Maine. 
My best estimate of the rejection rate we faced is approximately 2 
percent of all those confronted.  Although I have no way of quantifying 
the response of the people, it was overwhelmingly in favor of a refer­
endum and overwhelmingly opposed to this deal.

Second: A viewer response survey by channel 13 of Portland resulted 
in over a 2-to-l approval of a referendum on the proposal, with 515 for 
and 235 against. This is in a viewing area in the southern part  of the 
Stat e, outside of the claim area, where people are supposedly in­
different and apathe tic on this issue.

Las t and most convincingly: I believe a highly scientifically 
conducted statewide poll by the Social Science Research Inst itute of 
the University of Maine, published in last Saturday’s Bangor Daily 
News, stated that , of those surveyed from a random sample of the 
entire State, 55.6 percent specifically disagreed with this settlement, 
while only 44.1 percent agreed.

Quoting the Daily News:
Even allowing for the plus or minus error factor of 4.5 percent in a survey of 

this size, the survey results show that nearly three-fourths of the respondents 
want  the claim resolved in some manner other than the one it  is following.

The breakdowns of this poll clearly indicate tha t the good people of 
this State  oppose this alleged sett lement and oppose it  on very basic 
grounds; not because of specific complaints, as was alluded to by 
Governor Brennan yes terday . They oppose the very concept of negoti­
ating to give away anything on the basis of what they have been told 
repeatedly are invalid claims.

I quote Governor Brennan who, as atto rney general, was quoted in 
the Congressional Record of March 1, 1977. His evaluation of the 
case:

We firmly believe that the Indians will not be successful in their claim; we assert 
tha t view after careful historical and legal analysis and without equivocation, and 
there are several reasons for our opinion.
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He then  goes forth with a very scholarly presentation of the research 
tha t was done by him and his staff on the claim.

I do not have to repeat the curren t at torney general’s assessment of 
the case ; it has become almost legendary in its simplicity—60/40, we 
win. The only outside atto rney and expert consulted on the case was 
James St. Clair who successfully defended a similar nonintercourse 
claim in Massachusetts. He s tate d tha t he felt the chances for Maine 
were even bette r than 60/40.

It  is not logical or reasonable for this body to pass legislation on 
behalf of a State and her people against its very wishes. Assuming the 
electorate of Maine is sane and competent—and no one has yet chal­
lenged this—we must  respect the wishes of the State  and her people.

If this bill is not in the best interests of Maine, then  whose interest 
does it serve? Clearly, it does not serve the taxpayers of the other 49 
States  who shall derive no benefit from money directed to Maine. It  is 
certainly  not Congress, for before this Congress appropriates one dime 
for this bill, each and every Member must take a look a t ju st what he 
or she is approving of and the precedent th at is being set.

If th is kind of money will be thrown a t an invalid claim, what do we 
propose to do with the other 9,500 cases identified by Secretary Andrus, 
some invalid and some, perhaps, more substantial. Some have been 
called frivolous, but  I would bring to the attention of the people 
here—for it certainly does not need to be brought to the atten tion of 
the citizens of Maine—that,  until recently, our case was considered 
frivolous.

One should also take  a look a t the manner in which the deal was 
negotiated. The t ribes and the representatives of the large landowners 
sat  down behind closed doors, and the tribes presented their shopping 
list to the land companies who, in turn, agreed to sell those parcels they 
desired to, knowing they would be very well compensated. Only after 
this process was completed were appraisals of the agreed-upon lands 
made, and only now is Congress being consulted.

So, we have a situa tion where the negotiations were carried on 
without a clear budget and without the par ty who must pay the bill 
being a part.  This  flies in the face of every standard of normal business 
transactions tha t are conducted every day. In effect, we turned a child 
loose in a toystore with no price tags and gave him a blank check. 
How can we ra tional ly approve of this kind of policy on the one hand 
while continuing to preach fiscal responsibility on the other?

Since I have dwelled on our committee’s first contention, I  will only 
briefly review the remaining two.

We believe the case should be settled in court, and we feel it is very  
clear that the interim  economic disruption alluded to by proponents 
would not be severe. We believe th at the so-called Settlement bill and 
the arguments which underlay the overhasty campaign to convince the 
legislature tha t it  should enact the bill are based upon a faulty premise.

The Nonintercourse Act of 1790, whatever it may have required,  
cannot  be inte rpreted or given the effect to overturn the due processes 
guaranteed by the Federal Constitution. Therefore, even if the Ind ians  
were found to have a legally sustainable claim to their land in M ain e, 
due process would require compensation of every owner for every fo ot 
of ground under consideration.
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Who would compensate the owners of approximately half of Maine 
for the taking of their property? Who will appraise those homes and 
farms and businesses and woodlands? Who will pay  for the cost of 
such appraisals in this horror story which the proponents of the 
settlement and spokesmen are relating? In whose name will an 
implementation be accomplished as a result of a court order? Will 
there be an army of United States marshals which will descend upon 
the homeowners, farmers, and woodsmen of eastern Maine? Will 
they be armed? Will people be injured and possibly killed if there is 
resistance to this court order? What machinery presently exists or 
could conceivably exist in the absence of an explicit act of Congress 
to create it and pay for it, which says how the titles to the property 
will be searched, the property  valued, the owners evicted and paid?

Does anyone in Maine seriously advance the argument that  the 
courts would do such a thing? Has anyone who has threatened the 
dire results because of an adverse court opinion on the merits of an 
Indian  claim attempted to explain how such a successful judgment 
would be implemented?

In short, we do not believe the horror story tha t is being told. We 
believe it has been determined by scholars and lawyers tha t no Indian 
claims existed in the Province of Maine after the French and Indian  
War. This would be approximately  1757. That was a formal war 
between the French and the British in which the colonies, including 
Massachuset ts and the Province of Maine, took part , as well as the 
various eastern Indian tribes. As every schoolboy knows, the Iroquois 
alone, because of an indiscretion on the part  of Champlaigne, 100 or 
more years before, sided with the British and the English colonies. 
All of the other Indian tribes of the so-called Algonquin stock, in­
cluding the Abanakis, whose claims are here before us, sided with 
the French.

That war was ended by the formal signing of a trea ty in Paris. 
Land on the North American continent was ceded, and boundaries 
were redefined as the final French stronghold, with the exception 
of the  area of Louisiana, was reduced and conquered by the English. 
These lands ceded were not ceded subject to Indian  claims. There 
were no reservations for Indians held out of the final trea ty terms; 
the British claimed sovereignty. What was left of the  Maine Indians 
and the Indians in the Canadian Maritime Provinces was totally 
surrounded by English and French settlements, running  all the way 
to the borders of the unoccupied Indian territories far to the west.

It  seems clear from an historical review that  the Nonintercourse 
Act of 1790 was directed westward and was dealing with westward 
expansion inasmuch as there was no eastward expansion in the already 
occupied and controlled land by the British and later by the new 
American Republic.

Even if, after 1790, a deliberate and coordinated attempt  was made 
and successfully carried out to drive the Indians off their claimed 
lands, can no conquest ever be consolidated? Are you and I to be 
punished by contemporary Indians for what our forebears or some­
body else’s forebears did to theirs?

The U.S. Constitution bars bills of attainder. These were a feudal 
concept, and they died with the last king who called himself a ruler
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by the divine right of God. A bill of attainder is one which punishes 
a son or a more distant lineal descendent for a father’s crimes and 
forfeits his lands, titles, and income to the sovereign.

No one seems to have addressed the question of whether the U.S. 
Supreme Court, which shall have the last word in this matte r, can 
presently impose by decree what would amount to an attainder. The 
idea of an attainder died total ly and irrevocably in this Nation with 
the adoption of the  U.S. Consti tution and the creation of our pres­
ent Federal Republic in 1789.

It  is our position, then, that  the proponents of this horror story 
concerning what would happen if the Indians were successful in their 
claim are the most simplistic and naive people in the United States 
today, cr they are something far more dangerous.

We do not believe tha t land titles and municipal bonds would be 
endangered by a suit, if brought, because there is court machinery 
to be utilized to hold the State and land owners harmless pending the 
outcome of such a suit. It would be the United States  of America which 
brings the suit on behalf of the Indians, not the tribes themselves. rI he 
United States of America can, if it wishes, provide whatever security 
is needed pending judgment.

Such a remedv to protect  the defendant is n ot unheard of in courts 
of equity  in this land, and this suit is so unprecedented, and the 
potential damages pending the outcome of litigation so great for the 
present innocent landowners, tha t such a remedy should not be 
considered either unreasonable or impossible of attainment.

We do not believe the tribes will win in court. We do not believe 
that the tribes have been properly consulted and canvassed or that 
the impetus for and design of this suit  comes from the  rank and file of 
Maine’s tribal  persons themselves.

We do not believe th at  the U.S. Supreme Court could or would 
order the movement of a whole population from millions of acres on 
a claim 191 years old and inactive until only recently.

We do believe that  it is passing st range that an agreement that 
took so long to negotiate  was presented to the Maine Sta te Legislature 
on the basis of take it  or leave it , and that it was also very strange  
th at  the legislature was told it had to be done immediately, even 
though they had not had time to read and thorougly digest all the 
ramifications of the act put before them. We believe the haste was 
caused by people who appear to have vested interes ts in promoting 
the settlement.

We ask if there might not be sweethear t deals among the land- 
owners and a handful of Indians who might benefit as individuals 
but  not as members of the tribe as a whole?

We also believe that  it is passing strange that  the Governor, who 
was once a ttorney general, and the incumbent attorney general, who 
are both on record as saying tha t Maine would not lose this lawsuit 
if it is brought, now say tha t dire things and great  troubles will occur 
in the State if the suit is brought.

We believe these troubles are scaremongered and specifically de­
signed to create a cl imate of fear for persons who have not had time 
to inform themselves about the actual truths, to make it easier to 
vote for the settlement  than against it.
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These are some of the arguments; there are more. We believe the  
people of Maine and this  Congress should hear them. If the legislatur 
was intimidated by the captains  of industry and the tribe’s lawyer, 
we were not. Let the people hear the whole story, and let them make 
the judgment.

I would be pleased to answer any questions you have.
Senator Cohen. Thank you very much, Mr. Redmond, for your 

very fine and eloquent st atem ent on this particular issue.
A couple of things come to mind quickly, and I would like to 

address them to you.
On the one hand, you express the view tha t you think ultimate ly 

the State  of Maine would prevail. This has been expressed by our 
former attorney general, now Governor; by the present attorney 
general; and even by counsel who has been secured, Mr. James St. 
Clair, tha t ultimate ly Maine would prevail. In addition to that , you 
indicated tha t even if Maine did not prevail, in your judgment, the 
court could not enforce such a legal decision, and tha t it would be 
hard pressed to do so.

This raises a question in my mind because, on the  one hand, as you 
pointed out, what would the Federal Government do to enforce a 
judgment if it ruled in favor of the tribes? You suggested tha t there 
would be a great conflict and potentially great harm to individual 
tribe  members or to non-Indian members of our society.

In your concluding remarks, you indicated tha t the United States 
can provide whatever protection is necessary for the benefit of its 
citizens.

I do not understand, on the one hand, how the Federal Government 
cannot provide protec tion for Indian tribes bu t can provide protection 
for non-Indians.

Mr. P. Redmond. I think  what is confusing is that  we are looking 
at two (lifferent kinds of harm tha t are being alluded to. No. 1, the
Potentia l economic disruption pending the outcome of court litigation, 

t is to this tha t I say the United States, if it  were bringing the full 
resources of the Federal Government, through the Justice Depa rt­
ment, to bear and causing these great hardships on the S tate of Maine; 
while, on the other hand, another arm of the Federal Government, 
namely the Congress, has full and plenary power a t any time to ex­
tinguish these claims, would be able to provide whatever  remedy or 
alleviate the problem.

I think you can see very clearly the political pressure that  would 
be brought to bear.

Senator C ohen. Let me stop you just  there for a moment.
On the one hand, you are suggesting tha t if the Just ice Department 

goes forward, which it has indicated tha t it will because it  has been 
ordered to do so by the court, unless a settlement can be achieved, 
they  have a trustee obligation to present the case against the State 
of Maine. So we have the full power of the Federal Government with 
the Justice Department bringing suit against the State  of Maine, and 
what  you are suggesting is tha t Congress would then intervene and 
somehow relieve the State.

How would you recommend th at it do that? Extinguish the claims? 
Mr. P. Redmond. This is my belief. I feel th at for a long time now, 

ever since the initial Marshall decisions in the Cherokee Georgia cases,
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where this  dependent domestic nation and ward of the nation status 
was granted to tribes, the courts have had great difficulty in acting 
consistently and potently  in dealing with these cases, mainly because 
there has been no clear indication of congressional inten t on which to 
base the ir judgment.

Another reason I did not bring up here tha t I feel these kind of 
settlements are bad is tha t this kind of consistent, clear indication of 
congressional intent and development of a coherent, consistent 
Federal Indian policy is sorely needed and has long been sorely 
needed. To the extent that  we continue to settle and quell individual 
claims in various States  at the State level, we are precluding and 
preempting the development of this sorely needed policy.

In this particula r case, I think the record shows what congressional 
inte nt was: tha t in grant ing Maine statehood, it clearly recognized 
the existing boundaries of the State, and that it could very clearly 
articulate  congressional inte nt by the passage of this simple act, as 
introduced by Senators Muskie and Hathaway and, I believe, sub­
sequently reintroduced by Congressman Emery, that  would ratify  the 
existing treaties if, for some reason, they have not been considered 
already ratified, either implicitly or explicitly, and would, at the 
same time, n ot preclude the Indians’ option ol going to court to seek 
redress for any potentia l harms th at were done in the past.

I think this is something tha t Congress should seriously consider.
Senator Cohen. Are you suggesting then tha t, as an alternative, 

Congress consider the extinguishment of the land claim itself bu t 
allow for the tribes to pursue their legal rights at this point for money 
damages?

Mr. P. Redmond. In the court of claims.
Senator Cohen. For money damages?
Mr. P. Redmond. Yes.
Senator Cohen. You are aware that  the Supreme Court jus t re­

cently ruled, in an 8-to-l  decision, that the Sioux Indians were en­
titled  to in terest payments, going back to a rat her  age-old claim itself. 
I think the original claim was for $17 million for the wrongful taking 
by the Federal Government, and they awarded $105  million interes t 
on tha t particula r claim. So, it  is not unheard of tha t the  court  would, 
nonetheless, rule or can rule in favor, involving significant amounts of 
money.

As recently as yesterday or the day before, they have come down 
in tha t regard.

But what you are suggesting is not a tota l extinguishment of a 
legal right which has not been judged to be frivolous by Judge Gignoux 
or the U.S. Court  of Appeals.

Mr. P. Redmond. I think it should be made very clear th at it is our 
interpretation that a careful reading of the  Coffin Circuit of Appeals 
affirmation of Gignoux’ district court holding very  clearly limited the 
scope and the exten t of tha t decision. He explicitly stated that  he 
was by no means attem pting to prejudge the merits of this case and 
tha t the States  should not be prevented from arguing even to the  
extent tha t they would overlap arguments th at were already p ut forth .

It  is my interp reta tion—and I do not have the benefit or the  burden  
of a law degree t ha t the two Senators do, and you may correct me if  
I am wrong—tha t all this decision granted was standing to sue.
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Senator Cohen. When you use the term “frivolous” tha t has a cer­
tain meaning as far as legal jurisprudence is concerned: Tha t it is 
totally without any merit and, on a motion by one of the parties, can 
be dismissed.

I think tha t what you have said is correct—that the court has not 
ruled on the merits of this particu lar claim whatsoever, but simply 
has established a certain tru st relationship between the Federal Gov­
ernment and the Maine tribes. But the implication cannot be drawn 
from that  t hat  the claim is totally frivolous because, if so, I am sure 
the attorney general for the State of Maine could file a motion to 
dismiss such a claim if it were filed on that  basis.

Mr. P. Redmond. I actual ly recommend that that  course of action 
be pursued. This might be the appropriate time to introduce—unless 
you have something to add?

Senator Cohen. I wanted to follow up just a little bit, Mr. Redmond. 
You are very knowledgeable in this field, and even though you do not 
have the burden of a legal education, I think I can see the budding of 
a legal career on your behalf.

You mentioned James St. Clair as counsel for the State of Maine or 
at leas t of counsel for the State of Maine. He did t ry  the case involving 
the Mashpee Indians, and tha t was a very small claim involving a 
small amount of real esta te affecting a relatively small number of 
people.

In addition to what you have quoted him as saying, he said the 
following about the Mashpee suit. He said : “There was no such thing 
as a sale of proper ty.” “I t could not be done.” “The banks would not 
give a mortgage.” “ The ti tle insurance companies would not insure the 
title .” He went on to say that:  “They could not collect all of the taxes;” 
“People who had the misfortune of becoming old could not sell their 
property:” “The estates could not be administered;” and, “On and 
on went the problems.”

I think what he has suggested in our particular case—at least I 
gather from his words that  he does feel confident the State of Maine 
ultimately could prevail if it  were allowed to go to trial. What he has 
raised, as far as the concerns go, assuming no Federal congressional 
intervention, is tha t you would have very severe economic dislocations 
inflicted upon the State of Maine—the clouding of the titles. I believe 
we are going to have some witnesses coming later this afternoon to 
talk about the difficulty in issuing bonds and so forth. People might not 
be able to buy or sell homes. I t would retard Commercial development. 
And, as he said, “the problems go on and on.”

Do you not think this was a legitimate consideration to be taken into 
account by the elected officials of the State of Maine—even though 
you disagree with the rapid ity with which they proceeded—that this 
was one of the factors: In their mind, they did not want to put the 
State to that kind of a burden?

Mr. P. Redmond. Absolutely. I feel this is a legitimate concern 
that should have been considered. It is a great distress that I do not 
feel this concern was carefully considered and weighed against the 
court litigation option.

I think Attorney St. Clair, although he is a great authority  on 
Indian  law—I believe his testimony should be interpreted  and ac­
cepted, as any attorney’s advice is, and taken into consideration, and
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the ultimate decision be left to the client of the attorney.  I may use 
the analogy that , if my atto rney  told me that I should plead guilty 
to a rape charge and go to jail for 1 year to avoid the risk of going to  
jail for 10 or 20 years, even though he knows I am innocent; although 
he m ay be right, and tha t court is t ricky business and his fees were 
really high, and there is always tha t risk; I would at least want to 
reserve the option of making tha t decision myself. T hat is the extent 
to which I would consider his judgment.

In the terms of this particular  information he has provided us, I 
feel tha t he has stated very clearly what his experience was with the 
town of Mashpee. I do not consider Mr. St. Clair an author ity on 
the economics of northern  Maine.

When you look a t the town of Mashpee or the town of Millinocket 
or Medway, you are looking at very small, isolated examples of what 
people are saying could be blown up into a fullscale economic catas­
trophe over half the State  of Maine.

Although the towns would be hard pressed to convince Congress to 
take remedial action in these cases, I believe you would probably 
have to agree tha t it would behoove Congress to take some sort of 
remedial action if this sort of disruption started to occur over a large 
and substantial area of the State.

Senator Cohen. Let me ask you this. Suppose that we agree with 
you in theory—Senator Mitchell, myself, and Congressman Emery 
and Congresswoman Snowe—that we are no t able to persuade 531 of 
the Members of Congress tha t they should intervene, saying: This is, 
after  all, Maine’s problem. If the people of Maine are as in e endent 
as their reputat ion says, then let the people of Maine with their Yankee 
hardihood endure th is particular suit in the  name of principle and try  
it in the courts. Let it go to court through its full appellate level to the 
Supreme Court, and we wiil stand by the judgm ent; but tha t is a 
Maine problem, and let the people of Maine handle it on their own. 
Why should we intervene?

At that  point in time, if tha t were the case, what would your 
recommendation be, assuming you could have no Federal interven­
tion, notwithstanding what our view might be?

Mr. P. Redmond. There was one other pomt ot Federal inte rvention 
tha t I do not think I brought up. In addition to extinguishing the 
claims, it would be to introduce legislation. It is not unheard of to 
require plaintiffs in civil suits to post bond to cover any potential  
damages that  would accrue to a defendant  as a result of an invalid 
claim. I feel this would be entirely reasonable and that this could 
be expected.

If we approach the situation  or scenario you have just raised, 
where we are going into court with guns blazing and suddenly land 
titles and bonds are locked up and Congress refuses to act, I do not 
think  this is the manner in which it has been presented. If tha t is the 
case, I think it should be made very clear t ha t tha t is the case—that  
Congress is the one who is causing these hardships and bringing 
this great grief upon the people of the Sta te of Maine, not the a ttorney 
for the Indians or the landowners or the attorney for the State of 
Maine.

Senator Cohen. Why would it not be open for members of this 
committee or o ther States  who do not have a similar problem to say
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that there is a law on the books—apparently, it appears to have 
been violated according to the tribes—tha t is disputed by the people 
of Maine? V hat obligation do the other Members have to intervene 
on behalf of the State of Maine? Why would not those particular 
members be justified in taking  tha t position?

Mr. P. Redmond. I have long ago given up attem pting to predict 
or understand the actions of Congressmen from our own State let 
alone other States. I leel tha t, in addition to the remedial action by 
Congress, other courses of ac tion could be taken.

One course of action we are actually considering, as a committee, 
separately and independent ly from the Maine Attorney General’s 
Office or the U.S. Justice Department’s, we would propose tha t a 
class action declaratory judgment complaint on behalf of the affected 
landowners be filed in Federal district court for the distric t of Maine 
under Rule 57 of the Federal Rules of Civil Procedure, and also 
under title XXVIII of the United States Code, section 2201, which 
specifically allows this action to go along, as we unders tand it, even 
though there is a pending lawsuit on the same subjec t matter in 
the courts.

But, more importantly  as far as we are concerned, the Federal rule 
specifically st ate s:

The p rocedure for ob taining a dec lara tory  judgmen t pur suant to titl e XXVII I, 
Uni ted Sta tes Code, section 1101, shall be in accordance with the rules and right  
to tria l by jury , may be demanded under the  circum stances  and the manner 
provided in Rule 38 and 39. The existence of ano ther  adequa te remedy does 
not  preclu de a judgment for dec lara tory  relief in cases where it is appropria te. 
Court may  order a speedy hear ing for declaratory judgment and may advance  
it on the  calendar.

I think  simultaneously, although I have not had the opportunity, 
nor have counsel for the committee, to thoroughly investigate the 
options, simultaneously with this complaint, we would file an injunc­
tion against the claims pending the outcome of the declaratory 
judgment. I think this would effectively clear the question of titles 
and bonds.

If you talk to any real e state  broker, or banker, or attorney in the 
affected areas, we are now living under these so-called clouds over the  
titles. The economic workings of the marketplace have not been severe­
ly disrupted. A simple disclaimer in deeds tha t specifically exclude 
Indian title when they make the transfer is all that  has been required, 
and tha t it is upon the judgment of those parties involved as to whether 
or no t they wish to continue and go forth with the transact ion.

Senator Cohen. Let me ask you a question about the issue of the 
public opinion polls. If a majority of the people in the State  of Maine 
were to oppose this—let us say 51 percent were to approve of the 
settlem ent—would you recommend at tha t point that we go forward 
in Congress?

Mr. P. Redmond. If, after  a full and thorough debate, thorough 
examination, and fair discussion of the merits of this proposed sett le­
ment, and a careful evaluation of the alternatives in court, the people 
of the State—the majori ty of them—approved of this particular 
settlement or of any particular settlement,  I would be hard  pressed to 
campaign against it. I have based our whole campaign on the premise 
tha t we are representing the people of the State as individuals and
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collectively as the electorate of the State, and at such time I would 
probably cease, although I would personally ma intain  my conviction 
tha t court action is the proper procedure.

Senator  Cohen. But how are we to determine tha t public opinion?
Mr. P. Redmond. That was my question. Why did they not allow 

the referendum? Then I think we could all proceed so much more 
intelligent ly on this case if we had a clear expression ol public opinion.

Senator Cohen. You cited the Bangor Dai ly News poll. As I recall, 
less tha n half of the people—some 45 percent—thought there should 
be a referendum.

Mr. P . Redmond. I do not have the breakdowns before me, but that  
was in a question with several choices. That was by far the leading 
choice. The alternatives were-----

Senator Cohen. By Congress; by the court-----
Mr. P. Redmond. Yes The question was, “Who do you feel should 

determine the fate of this ”-----
Senator  Cohen. I think it  was less than a majority; I may be wrong. 

But this is all going to be entered into the record—the poll taken by the 
Bangor Daily News will become a pa rt of the record. But, as I recall, 
there was a choice: by referendum, by court, by Congress, and I think 
less than a majority  said by referendum; they thought other options 
more suitable—either by court  or by Congress.

Mr. P. Redmond. The Congress was combined jointly with the 
Maine Legislative Act. In other  words, the curren t course tha t it is 
taking—approval by the State legislature and subsequently by the 
Congress—was one option. Tha t received, I  believe, less than half the 
approval of the referendum procedure, and it is not uncommon where 
four or five choices are given tha t the clearly favored option does not 
achieve a 51-percent major ity.

Senator Cohen. Without objection, the poll will be included in the 
record at this point.

[The material follows:]
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Senator Cohen. I would just  turn to your father  for a moment.
Senator Redmond, you raised the  question about a second opinion 

on the appraisal. I think that  was a line of questioning that Senator 
Mitchell was pursuing this morning.

Who would you recommend, in terms of ge tting a second opinion 
as far as the land value in question is concerned?

Mr. A. Redmond. I would think tha t if anyone were going to have 
serious surgery done to him, it is quite well understood that  he would 
want a second opinion. For a second opinion, I would not namely 
specify anyone. I would think tha t it would be one that  is at least as 
well qualified as the first opinion, one who specializes in that  field. 
And, on top of that, I think it is very important to mention tha t 
investments and evaluations are different.

For instance, I owned with my brother, a few years ago, about  
20,000 acres of land. In our opinion, the size of our portfolio and so 
forth—we felt tha t we could not afford to own land in the State of 
Maine. Tha t was our particu lar case.

Let us pick up one for instance which very often is very popular. 
Take Scott Paper Co. or the Great Northern  Paper Co.—they have 
to take a different view of these large blocks of land because the 
management of these paper companies is concerned about a continuous 
source of supply for their  mills where they have tremendous amounts 
of money invested. They have to th ink at least 50 years ahead. They 
do not really want to sell land.

I am sure that  if Scott Paper Co. and Great  Northern are selling 
land in this deal, it is not because they really want to sell land; it 
is just to accommodate this settlement, There is no question in my 
mind, because they do not want to sell any land; they need it for 
their mills.

The Dead River Co.—I understood from yesterday’s testimony 
and according to the press—are selling nearly all their lands in this 
deal. Dead River is not a processor. Dead River manages their own 
affairs obviously the way they feel is most profitable for Dead River. 
They chose the course which, in a much smaller way, my brother  
and I chose some 8 or 10 years ago, and probably they cannot make 
any money. If you have to hire managers for land, and then you have 
to hire operators, and then you have to cope with the trials and 
tribulations of the economic conditions which take place during the 
course of the operations—the ups and downs of the market, of the 
paper products, and so forth—it is very, very difficult to make money 
with land.

If land were given to me and I had no investment,  OK. I am sure 
the Indians, no m atte r what it costs, will derive something out  of it. 
However, from what I gather, if they had good investment counseling, 
the investment counsel would probably tell the Indians, “Don’t 
invest in land; you would be better off to invest in minerals or invest 
in oil or something else.”

This is all I can say. I would not want to specify. I have the greatest 
respect and admirat ion for the Sewall Agency. As wTe all know, we are 
all convinced that they know* what they are doing; it is a three- or 
four-generation business, and I do not question tha t at all. All I 
question is perhaps this. Perhaps an investment counsel would have 
to come into the picture. This is the most important—investment 
counseling.
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Senator Cohen. Ladies and gentlemen, we have a rollcall vote on, 
so we are going to suspend the hearings for a period of 15 minutes, and 
then we will reconvene.

[Recess taken.]
Senator Cohen. Ladies and gentlemen, we have another rollcall 

vote scheduled in about 10 minutes. So, in the interests of all of you, 
I think, 1 will now recess this meeting until 1:15 to give everyone a 
chance to grab a quick lunch. Then we will come back and continue 
the hearing.

The committee will stand in recess until 1:15.

A FTERN O O N  SESSIO N

Senator Cohen. The committee will now come to order.
At this time, I will call upon Senator Mitchell to ask whatever 

questions he may have of Mr. Redmond or Senator Redmond.
Senator Mitchell. Thank you, Mr. Chairman.
Good afternoon, Senator  Redmond and Mr. Redmond.
I would like to ask Senator Redmond a couple of questions first. 
Did I understand correctly tha t you said you would support this 

bill if it were simply enabling the tribes to buy land with money 
purchased by the Government, but tha t what you object to is the 
special treatment being given in the areas to be purchased?

Mr. A. Redmond. You are correct in the way you understood it. 
We would have no problem with this. We would not even be here; we 
would t rust tha t Congress and your committee would judge the whole 
thing according to its merits and do your job; we would not mind tha t. 
After all, this is what you are here for.

But I am here for this other part , really; this is what concerns us 
most.

Senator Mitchell. That is what I understood. So, you do not object 
to the concept of a negotiated sett lement under which the U.S. Govern­
ment provides funds to permit the purchase of lands for the benefit of 
the tribes. In fact, I think the words you used were tha t you would 
support that.  But from your standpoint, what you object to is the 
treatm ent to be accorded those lands tha t are going to be acquired. Is 
tha t correct?

Mr. A. Redmond. That is exactly correct. I am not speaking as a 
member of the same committee th at I am on with Pierre. I am speaking 
as Andrew Redmond, State senator, representing the people of this 
district.

Senator Mitchell. Fine. I understood tha t. And on that, I gather 
tha t there is some difference perhaps between you and Pierre. Bu t, I 
just  wanted to make certain. I was going to ask him the  same question.

Mr. A. Redmond. I do not support our committee’s position—there 
is no question about  it. However, as you know, with the situa tion I 
am in, I have to wear a half a dozen hats; I am in banking, and the  
banks support the settlement;  I am in lumbering; I am on this com­
mittee as a senator. So, some sort of compromise has to come out  in 
my talks.

I think the leadership has been pushing so ha rd for this settlement, 
and my thought , as Andrew Redmond, is to say, “What the heck? 
Why buck c ity hall?”
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The people who have been in touch with me ever since th at enact­
ment—this is what bothers them most; this is it.

Senator Mitchell. On that score, you referred to the enactment of 
the Maine Implementing Act by the State legislature, and I think the 
phrase you used was th at “no one knew about it. ”

Are you satisfied tha t the procedure being followed here with 
respect to this bill is satisfactory in terms of public notice and giving 
an opportunity  to be heard?

Mr. A. Redmond. I  th ink it went fast. I think it follows the pattern 
of the way i t was introduced into the Maine Legislature.

I was reading the Bangor Daily  News, and it stated that the final 
day to request to come and testify here was yeste rday and tha t the 
meetings were going to be held on a certain date. Tha t was not much •
advance notice. Tha t p art  I do no t approve of.

Senator Cohen. If the senator  would yield: You received notice 
quite well in advance th at we would be holding hearings. It  has been 
publicized for a month. In fact, the Interior Department  requested an 
extension of a week, and tha t was publicized.

You are not suggesting tha t you did not have adequate  time or 
notice to know tha t we were going to have hearings in Washington 
yesterday and today?

Mr. A. Redmond. We had adequate time because Pierre was 
involved so deeply, and I guess Pierre wrote a letter  to your office,
Senator Cohen.

Senator Mitchell. In tha t vein, senator, are there any questions 
tha t you feel have not been asked of the proponents of this legislation 
tha t you feel should be asked—tha t you would like to have Senator 
Cohen or I ask?

Mr. A. Redmond. I would have  to refresh my memory. There are 
so many implications in this, and I have heard so many complaints 
about the thing, tha t it would be irresponsible for me to suddenly 
pick the one tha t I would like most to  hear—the one I think the public 
would like to hear mostly—and throw it at you. I do not  think it 
would be responsible.

Senator M itchell. I know both Senator Cohen and I feel th at  every 
appropria te question that  could conceivably be raised about  this 
legislation should be raised, and an opportunity for all points of view 
to be heard must be made available. That is the purpose of this 
hearing.

I would ask you if you would submi t to me, and to Senator Cohen 
and the committee—and I ask Pierre Redmond the same thing—at 
your earliest opportuni ty, anyth ing you can think of that has not 
been raised, any part  of this subjec t mat ter tha t should be explored 
tha t has no t been explored. I think  there  has been substantial criticism 
by yourself and others about the haste  with which this went through 
the legislature. Wha t I am trying  to suggest is t ha t we do not want 
tha t feeling to exist.

If there is any question you think should be raised, I would ask you 
to submit it after you have had time to reflect and think about these 
hearings and perhaps have a transc ript of the  hearing to look at, if 
you would give it to us, we will do our best to see t ha t the question is 
raised. Would you do tha t, Senator Redmond, at your convenience? 1

1 Materia l not received a t time of printing.
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Mr. A. Redmond. Yes. I appreciate tha t, Senator  Mitchell.
I have other material here I could throw at you; but, as I said, I 

prefer doing it the other way because I have the feeling tha t the 
leadership of the State, and the legislature, and the negotiating com­
mittee,  have been all along ju st eating the peanuts and throwing the 
shells at me. And I could do the same here, b ut we would just  be losing 
our time.

Senator Mitchell. Well, we want you to have the peanuts too.
Mr. A. Redmond. Thank you. Senator.
Senator Mitchell. I would like to ask you one further question, 

Senator Redmond.
You referred several times in your testimony to the possible reloca­

tion of Indians to the area which you represent, where you indicate 
that no substantia l numbers of Indians had previously resided. Do 
you have any information to suggest tha t some substantial relocation 
by the tribes is intended or anticipated? Or are you just assuming th at 
because they are going to acquire land over there they are going to 
move over there?

Mr. A. Redmond. This opinion of mine comes from reading L.D. 
2037, the Maine Implementation Act; i t is in there. I understand this 
is what you are going by. There are provisions there, if they want  to 
move there—there  are some possibilities.

Senator Mitchell. Well, there is nothing to prevent Indians from 
moving to Jackman now, is there? I mean, anyone in this country can 
move anywhere they  want to already, can they not?

Mr. A. R edmond. Yes, but they  do not have the Maine Implementa ­
tion Act tha t makes them a special class of citizen, tha t gives them 
special rights in fishing, hunting, and so forth . They do not have tha t.

Senator Mitchell. So, if I unders tand what you are suggesting, it 
is the fact the Maine Implementation Act creates a certain type of 
treatment for the lands to be acquired, and, second, some of the lands 
to be acquired are in western Maine. From those two facts, you draw 
the conclusion tha t the Indians will move there.

Have you heard from any Indians tha t they  do, in fact, intend  to 
move there?

Mr. A. Redmond. Senator Mitchell, I am not a lawyer, but  I  have 
had quite a bit of experience. I have employed lawyers. As a ma tter 
of fact, I sold my business 8% years  ago, and I had some of the most 
competent lawyers, with all kinds of sheepskins hung on the wall. 
They said:

No, Andrew;  just  so long as you don’t compete , you are all right; you can 
star t a litt le sawmill, or you can st ar t ano the r lumber opera tion—ju st  so long 
as you don’t compete.

I learned the interpreta tion of the word “compete,” as not onlv 
with the product but  with the personnel, also with the raw m ateria l. 
In the S tate of Maine the raw materia l is wood. What  else would you 
be looking for if you were a guy like me?

What  I am saying is this. I do not want to sta rt discussing the 
interpreta tion of words. This is what brought me into the legislature 
and doing this type of work—I could not go back into business. So, 
interpreting  laws and lawyers’ language is difficult for me.

Senator Mitchell. I really do not mean to try  to pu t you in a 
position of having to interpret tha t. I was merely trying to find out
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what basis there was for your  statem ent which you made, I think,  
three or four times during your testimony, that Indians would be 
moving into western Maine, into the area t ha t you represent, an area 
where they had previous ly not resided.

Is there anything other  than the language of the act to which 
you have referred tha t has led you to tha t conclusion? That is what  
I am trying to find out.

Mr. A. Redmond. There are other people who interpre t it the way 
I do. Mr. Tureen did not come and tell me they  would move. The 
attorney general told me they would not move. But I go by the 
provisions of the act.

Senator Mitchell. Do you think it would be harmful for the area 
you represent if some Maine Indians moved there and lived there?

Mr. A. R edmond. I do not think it would be harmful if they moved 
there under the Star  Spangled Banner, under the laws of Maine and 
our national laws the way they are now. But if you ratify this docu­
ment tha t they brought to you, I think it will be harmful.

Senator Mitchell. I would like to ask Mr. Pierre Redmond a few 
questions. Thank you very much, Senator Redmond.

Mr. Redmond, have you been here through the course of the 2 
days of hearings?

Mr. A. Redmond. Yes, I have.
Senator Mitchell. And were you present when I asked each of 

the previous witnesses whether there were any separate agreements; 
anything other than what is contained in these documents before 
us regarding any of these transactions?

Mr. P. Redmond. Yes, I was.
Senator M itchell. And were you present when all of the witnesses 

responded tha t there was, except for Mr. Perkins’ making an addition 
late today on some blueberry property?

Mr. P. Redmond. Th at is correct.
Senator M itchell. In your prepared remarks, you made a reference 

to “sweetheart deals” and raised the question about private deals. 
Do you have any evidence to suggest that the testimony given by the 
witnesses on that  point is false and that  there are, in fact, sweetheart 
deals?

Mr. P. Redmond. I have none.
Senator Mitchell. You have none. So you merely raised tha t as a 

point of speculation; is t ha t correct?
Mr. P. Redmond. Just in the same manner tha t you did, in order 

tha t all these questions be raised. If the timing had been different, and 
I had testified first, I think  it would have. If I had not brought it up, 
then I would have hoped someone else would.

Senator Mitchell. Are you satisfied on tha t point? Is there some 
furth er line of inquiry you feel that either Senator Cohen or I should 
pursue in th at respect?

Mr. P. Redmond. I have no evidence or indication of any covert 
deals tha t have been made regarding the transfer of lands or subse­
quen t management of them. However, I think tha t somehow there 
should be some inquiry made as to the status  tha t will be accorded 
corporations operating these newly acquired timberlands and saw­
mills or any other processing plants tha t go along with it, their tax 
statu s, their eligibility for special privileges on the basis of federally
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mandated minority set-aside programs, or financing, or contracts 
tha t are intended to be as part of an affirmative action plan, and to 
what extent nonminority managers of these businesses and timber- 
lands, who are associated or in some way or another in partnersh ip 
with the minority citizens, would stand to benefit from such special 
status accorded to them. Again, I make no allusion to anything  covert. 
I think  this is something that is very above board and should be 
considered when weighing what benefits will accrue to the landowners 
who are selling the lands in this transaction, above and beyond the 
very explicit price tha t is being paid them for the lands and the tax 
treatment on the capital gains tha t have already been addressed.

Senator Mitchell. I extend to you the same invitation I extended 
to Senator Redmond, and tha t is, after the hearings, if there is any­
thing you feel should be asked, that has not been asked, I  would ap­
preciate it if you would submit that  in writing, and we will under take 
to get any question answered.

Mr. P. Redmond. Tha nk you.
Senator Mitchell. You also raised a question about the value of 

the land; the land being sold. You mentioned that in your testimony. 
You have heard the questioning by Senator Cohen and myself on 
that point. Let me ask you this question. Do you have any direct 
evidence, in the form of appraisals, or other  information, to suggest 
tha t the values being paid for this land are not  fair and reasonable 
values?

Mr. P. Redmond. I have no explicit evidence or appraisals by any 
expert witness or anyone on th at matt er. I do share some of the con­
cerns tha t my fathe r, Senator Redmond, has raised, tha t we are 
dealing in an area tha t does not conform to the  workings of a classical, 
purely competitive marketplace, but  that we are dealing in a com­
modity which an economist would say has a perfectly inelastic sup­
ply—“they just  ain’t making any more oi it .” Because of t ha t, the 
amount tha t is transacted from year to year is very low, especially 
when we are talking about the large, subs tantia l tracts that the 
paper companies and other large land companies hold.

Because of this tradit ional  economic theory, the microeconomic 
price theory tha t is typically applied to arriving at a fair evaluation 
or market value lor this particu lar commodity—land—is subject 
to interpre tation.

My father pointed out the fact that it is generally accepted among 
appraisers of timber land that timberland has a higher value to proc­
essors than it does to nonprocessors. These things should be con­
sidered. Whether, in the absence of this specific act, a transact ion 
would likely occur at those prices is something tha t should be con­
sidered.

Again, I have not prepared anything in this area.
Senator Mitchell. We have requested tha t the appraiser for 

the buyers will appear  here, and I understand tha t he will do so. 
We have asked for copies of all appraisals made by the sellers. The 
Interior Departmen t conducted an independent appraisal, about  
which Secretary Andrus testified yesterday.

Do you have any specific suggestions as to what Senator  Cohen 
and I might do to further establish, one way or the other, whether 
the values to be paid for the land in question here are, in fact,  fair 
and reasonable values?
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Mr. P. Redmond. I have not prepared for this, but I will take  
the liberty of going out on a limb here and suggesting tha t perhaps 
some alternative  methods ot evaluation be made outside of that of 
willing buyer and seller, since, obviously, tha t is not a situation 
tha t often occurs, and it has been indicated that this is not the case 
here; tha t they are less than willing sellers; and tha t they are doing 
it out of courtesy to  the State to resolve the claim.

Senator Mitchell. Of course, if tha t were the fact, it would have 
the tendency to drive up the price, would it  not?  I t would result  in an 
even higher price.

Mr. P. Redmond. I do not know.
What I was gett ing to is this. I am not a political science major—I 

am an economics major—so I  have another theory of evaluation th at  
I think might serve as a useful tool in arriving at a fair evaluation . It  
would be something akin to a discounted cash flow approach or similar 
to what is used in valuing lands under the Tree Growth Tax Law which 
is currently used to set values for land in Maine for purposes of prop­
erty taxation,  that the land companies pay.  If this sort of approach 
were used, I think  it is very probable tha t the land values achieved 
under this system of evaluation—which the land companies agree to 
now for the purposes of property taxation—might result in a different 
evaluation than the one presented here.

I would suggest that  proper experts be consulted on this mat ter.
Senator Mitchell. You stated in your prepared remarks that  

sometime in May you appeared before a group of leaseholders who 
expressed to you their frustra tion and dismay; I think they were two 
of the words you used; I do not recall the other words; tha t was after  
your presen tation to  them.

At the time you made tha t presentation, were you aware, and did 
you convey to them, the assurances tha t Mr. Perkins has given this 
morning tha t all leaseholders would be given the option of either 
purchasing the property or having their lease continued effective by 
the persons to be acquiring the land?

Mr. P. Redmond. Yes. They indicated to me tha t they had been 
made very much aware of that provision, bu t what I would bring out 
is tha t, although in theory  and in fact they coidd continue to lease the 
lands from their new landlords, as they have up until now, in practice 
and in actuali ty, many of these people would be very uncomfortable 
and have indicated tha t they would be more than  uncomfortable to 
continue to reside in, let us say, a camp on Nicatous Lake in the middle 
of a 200,000-acre Ind ian territory, and raise their children there, and 
have them around.

Senator Mitchell. You mean they indicated tha t the fact tha t the 
land woidd be owned by the tribes, as opposed to the paper companies, 
would make them feel uncomfortable about raising their children in 
the area?

Mr. P. Redmond. That hunting and fishing regulations would be 
different, that there could potent ially be active hunting of game on the 
lands in times of the year they were not used to. As you know, mothers 
worry for 3 weeks in November every year, and this could possibly be 
extended. Tha t is basically what they  conveyed to me.

Senator Mitchell. Would there be any change if they bought the 
property  outright?
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Mr. P. Redmond. If the tribes bought the property?
Senator Mitchell. No; the present leaseholder who has the option

of buying the property  to be leased outr ight.
Mr. P. Redmond. That their camp our house sits on?
Senator Mitchell. Right.
Mr. P. Redmond. We did not enter into a discussion of that. I 

could not pretend to speak for them on that.
Senator Cohen. Would you yield for just one question?
Senator Mitchell. Yes. . . .
Senator Cohen. Your father suggested tha t if the tribes simply 

purchased the land outright with money provided by the Federal 
Government you would have no objection to tha t. The question tha t 
would be raised, assuming the tribes purchased tha t land from the 
companies outright, is this: Would that present any difference in 
terms of the relationship between the non-Indian citizens and the 
Indian citizens?

Mr. P. Redmond. If the newly created Indian territories would be 
subject  to-----

Senator Cohen. If the tribes purchased the land outright, if there 
were no restrictions, they owned the land, I assume tha t they could 
exclude anybody they wanted—no trapping,  no fishing, no hunting.  
How would tha t be different? Your fa ther said tha t he thought tha t 
if the tribes just purchased the land outright and lived by the laws of 
the United States,  he would have no objection. I assume th at if they 
were private landowners they could then exclude non-Indian citizens 
from that  land.

Mr. P. Redmond. That is correct.
Senator Cohen. I do not understand the difference. In  other words, 

why would there be objection, on the one hand, if they were still 
subject to Federal tribal regulations, or if they were to own the land 
outright by purchase?

Mr. P. Redmond. Although there would not be any difference 
directly affecting the  non-Indians  in the area, the basic feeling is one 
of inequity in this other  class of citizens—the Indian population— 
would have certain rights and privileges th at they did not have.

Senator Mitchell. Is tha t not true now throughout the country? 
Do not the laws of this land, as interpreted by the U.S. Supreme 
Court, require that in many respects Indians be treated in a distinct 
manner?

Mr. P. Redmond. Yes, sir.
Senator Mitchell. Is your difference with this really tha t fund a­

mental philosophical point; tha t you do not think any Indians any ­
where in the country should be treated differently?

Mr. P. Redmond. It  is true tha t on existing reservations India ns 
in federally recognized tribes are afforded certain special status .

Senator Mitchell. Do you feel tha t should be discontinued?
Mr. P. Redmond. I have no feeling on tha t at this hearing. The 

point is that, although it has been argued tha t the new jurisdict ional 
arrangement of this act is actually more beneficial—I would not say 
beneficial—but bring them more in line with the non-Indian popula­
tion, and to the extent that  this is going to apply to a 30,000-acre 
parcel above and beyond the existing reservations, then it is still 
according new and distinct privileges, and these should be weighed.
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Whether they are reasonable or unreasonable may not be clear, but 
they should be considered as such and weighed.

Senator M itchell. Is it lair to say, then, that  the position you take 
and that your lather has taken is that you do not quarrel with the 
special status  accorded American Indians on the reservations, either 
in Maine or anywhere else? At least your lather does not quarrel with 
the fact that  this sett lement contemplates the  acquisition of additional 
land in Maine lor the benefit ol the tribes. Really, when you get right 
down to it, your quarrel is with the fact that  on the 300,000 acres to 
be acquired, there is, in some respects, special s tatus  accorded to the 
owners of those lands—the beneficial owners, or the tribes—that  is 
not available to the landowners of other property in Maine. Is t hat  a 
fair statement  to make?

Mr. P. Redmond. No, that  is not quite fair or accurate. •
Senator Mitchell. Let me ask it again. Let us take the first part.

Is it correct to say that you have no quarrel with the special status 
accorded the American Indians on the reservations in Maine or 
elsewhere throughout the United  States?

Mr. P. Redmond. I do not see this as being a relevant issue to this 
settlement. That is something I may have personal feelings on, but 
as far as the terms of this particular settlement are concerned, I have 
no position on that.

Senator Mitchell. So tha t does not bother you?
Mr. P. Redmond. That is right.
Senator Mitchell. Second: Do you agree with your father that  

you would support this legislation if all it provided were that  money 
would be paid to permit the purchase of 300,000 acres for the benefit 
ol the tribes with no o ther stat us accorded those lands?

Mr. P. Redmond. No.
Senator Mitchell. You disagree with that?
Mr. P. Redmond. That  is correct.
Senator Mitchell. Third : I assume you disagree with the special 

status accorded on those lands under this proposed legislation.
Mr. P. Redmond. That  is correct.
Until recently, the committee had taken, as a committee, no 

position on the merits of this particular settlement  or on the merits of 
court litigation on any type of settlement. Ours was solely a procedural 
issue in tha t we wanted to bring this to a vote before the people of 
Maine. There were many supporters and actual petition circulators 
who, in fact, felt the settlement was fair and a just resolution of the 
case, but they felt very strongly tha t these citizens should be accorded 
the same privilege that the members of the Indian tribes were.

So, consequently we were working in a delicate area of having 
support from a broad range of views on this case.

More recently, especially since this hearing was scheduled and it 
appeared tha t this particular  settlement was continuing along its 
course, we felt it was no longer a valid stand to take, tha t we did not 
oppose this particula r issue, and especially when it became apparent 
tha t we were not going to be successful in suspending the legislation 
by pet ition. It  was quite clear th at the opinions of the members of the 
committee were that  this claim was invalid and tha t any negotiated 
settlem ent of this claim tha t would grant them any substantial sum of
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preferred to see these issues, which are separate from any issues or 
whether we feel there is some deep-seated moral obligation to our 
native Americans, we wanted to see this very specific issue of who 
owns the State of Maine resolved. Is it the people who have a farm 
and have a deed that  they got after they had a title search done and 
believe they had a warranty  deed? Do they own it, or does this 
group—this purported tribe—due to some aboriginal rights tha t they 
may have had some time in the past?

This, we feel, is a very difficult issue which should be resolved by a 
court; a competent court of law.

Senator Mitchell. That leads me, I think, to what  I must say 
troubles me about your testimony, which I have found generally to be 
very well thought out and well presented.

On the one hand in your statement, you said, and you have just 
repeated, tha t this ought  to be decided in a court of law; th at it ought 
not to be the subject of a negotiated settlement. You are saying to the 
Indian tribes, “ You should go to a court of law and get this question 
resolved.” In the very same statement, you said tha t even if they win, 
no court could enforce this settlement, and you have directly raised 
the specter of violence in oposition to a court order.

My question to you is, what  does th at say to the Indians  in Maine, 
to the people in Maine, all of the people in this country, about the 
meaning of justice in America? If you say to a group, “ i ou ought to 
go to court to get your issue resolved, but even if you win, no court is 
going to be able to enforce your victory, and I tell you now”—and you 
raise this directly, you use the words, “the specter of violence in 
opposition to any court order .” What does tha t say to the people of 
this country about the meaning of justice in America?

Mr. P. Redmond. I am not saying th at they could not get a sett le­
ment. I am saying tha t the sta te of justice in America is still essentially 
good. I hold it up as a model to other countries to follow. I do not feel, 
however, that  justice would be served if, c ontra ry to my beliefs and 
the beliefs of the attorneys  I have consulted, if there is merit in the 
tribes ’ claim and a court found merit and found that some equitable 
relief should be given, justice would not be served by creating an even 
greate r injustice to the current residents who live on the claimed 
lands. Compensation could be made in the form of solely monetary 
compensation. If tha t was found—I have not thought  through exactly 
what types of compensation would be awarded.

Senator M itchell. What you are saying is, le t us le t a court decide 
it as long as the court agrees with you. But if they disagree with you, 
then it would not be enforced.

Mr. P. Redmond. That is not true. I am very interested in seeing 
the Indians being afforded the due process guaranteed by our Con­
stitu tion in tha t they  should have their claims evaluated. And, if 
merit is found, then some equitable relief should be given. One that is 
just  to them but, in doing so, does not create an even greater injustice.

Senator Mitchell. If your views prevailed and this case went to 
court, and a U.S. distr ict judge said the Indians should receive 12 
million acres of Maine land and $25 billion, which they are asking, 
would you raise your voice in favor of the law and tell the people of
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Maine, “You should accept this settlement because a court of law, in a 
proper proceeding, has said tha t?”

\\  ould you urge the people whom you now encourage to sign 
petitions  to stand in favor of the rule of law of this country ?

Mr. P. Redmond. Obviously not. If we are involved in court liti­
gation, I will stand with the non-Indian population. We will be con­
fronting the Indians who are seeking damages in this claim. We are 
obviously on opposite sides of tha t issue.

Senator  M itchell. I know, but the purpose of a court hearing is to 
decide by peaceful means who is right. What you are saying is that you 
want them to go to court, bu t if they win, they cannot  win anyway— 
you are not going to have the settlement enforced. Does not tha t 
fundamental contradiction bo ther you? •

Mr. P. Redmond. Ei ther I am not making myself clear or you did 
not understand what I am attem pting to put across. I feel a court of 
law could consider this very specific issue th at is before them, and if, 
contrary to what I believe, they  find merit in the claims, they could 
award reasonable compensation, tha t they could award them what­
ever they lelt, as in the Sioux case. There was $106 million out there.
They are not raising the specter  of violence. They are no t attempting 
to evict people from their homes. However, apparently  the Sioux
tribes—and I have not followed the case closely-----

Senator M itchell. B ut t ha t was not a suit for land; tha t was a suit 
for damages, and they got what they wanted. Here they are suing 
tor land. You cannot predict in advance what a court is going to do.
I can tell you tha t from personal experience. Nobody can predict in 
advance what a court is £oing to do.

So, what  I am suggesting to you is that  if this case goes to court, 
and one party specifically asks for land, the possibility exists tha t th at 
par ty might win the lan d; a 40-percent chance according to attorney 
general ol Maine Richard Cohen; a slightly lesser chance according 
to James St. Clair. Various lawyers will give you different estimates; 
nobody knows for sure. My point is tha t you cannot rule out in 
advance what the result may be.

I perceive a fundamenta l contradiction in saying to the Indians,
“Go to court; follow the legal processes; but if you win, you are not 
going to get what you won if a judge says you are entitled to land.”

Mr. P. Redmond. As I s tate d before, I feel the U.S. Congress should 
clear up this particula r issue by passing the legislation tha t was pro­
posed by Senators Hathaway and Muskie and Congressman Emery 
and, I think, Senator Cohen as well. Tha t would resolve this issue.
Tha t would still allow them the chance to have the merits of their case 
heard and just compensation made, and see tha t justice is done on 
their behalf, and, at the same time, not create an even greater injustice 
to those who live in the State of Maine now.

Senator  Mitchell. All right.
I think  we have to go vote; we are a little bit late now; we will be 

back shortly.
Senator  Cohen. The hearing will stand in recess for about 10 

minutes.
[Recess taken.]
Senator Cohen. The hearing will come to order.
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Se na tor Mit che ll is on his way back from the  floor, and  I will ju st  
make a few com ments pri or  to his arr iva l. I am no t sure wh eth er he 
has  an y more  que stio ns of yo u,  Senator Redmond  or Mr . Redm ond.

Le t me point ou t a couple of things. Fi rs t: I t has been  suggested 
th at th is is going to be a ru sh  process. I will tak e issue  th at  there has 
been  in ad eq ua te  no tice  a bo ut  th e da te set  for  th ese  p ar tic ul ar  hea rings. 
I t  has been  well pub licized  in the  Ban gor  Da ily  New s, the  Po rtl an d 
Pre ss Herald, and  on every  ma jor  sta tio n— rad io and televi sion— 
throug ho ut  the  St ate of Main e. I have done man y interv iew s myself 
leadin g up to this  pa rti cu la r set  of hea ring s, in ad di tio n to appearing  
on the follow-up pro gra m on channe l 5 which has  a wide di str ibu tio n,  
in addit ion  to going on at  lea st three rad io sta tio ns  last  week, aga in, 
publiciz ing these pa rti cu la r h earings . So I  th ink it is c lear th at  we h ave 
kno wn for some tim e we were  going  to have hearings in Wa shington , 
and I wante d to make it  ve ry clear  th at all sides to thi s pa rti cu lar 
issue  would be heard .

Fo r exam ple, you  me nti oned  mem bers of the com mittee. I have 
invi ted Mr.  Li bh ar t to come and tes tify. He will be subm itt ing a 
writ ten statem en t in opp osi tion to the  s et tle men t. Mr . Wiggins , whom 
I kno w very well, who is well versed in thi s pa rti cu la r mat ter, is su b­
m itt in g extensive wri tte n tes tim ony. I hav e ask ed At torney  Jim  
Er wi n;  my office has called to see if he could be here tod ay,  but he 
could no t be here .

So, we are taking  wh atev er  steps are nec essary  to make sure  th a t 
all sides of this pa rti cu la r issue are venti lat ed .

Now,  with  refe renc e to  its  being a rus h proceeding , first we have  to 
go through thi s process. Th e record will be held ope n lor  a period of 30 
days  following the  closing of these hea ring s for fu rth er  tes tim ony a nd  
wr itt en  sta temen ts.  If  necessa ry I will, schedule anoth er  day ol he ar ­
ings  if it becom es im po rta nt  to do so, to clarify  any  othe r questio ns  
th at  shou ld be ask ed,  in addit ion  to the quest ion s Senator  Mi tch ell  
has  inv ited you  to su bm it to us on areas th at you  would  like us to 
explore. W e have  a t l east a 30-day period on th at .

Assuming  t his  c om mi tte e were to ma ke a r eco mm end ation, it wou ld 
hav e to go to the Ap propria tio ns  Co mm ittee  of the Sen ate,  at  which 
tim e fu rth er  hearings would be held  before the Senate Ap propria tio ns  
Comm itte e.

Assuming the  Se na te Ap pro pri ations Co mmittee  were to make some  
kind of a rec om me ndation , wh eth er to ad op t in whole or in pa rt , or 
some modif ica tion  of wh ate ver comes from  th is com mittee , I would 
propose th at  we , a t th a t point, suspen d the  process  un til  a simi lar bill is 
int rod uced on the Ho use side.

I wa nt  to ma ke  i t qu ite  c lear, I see no po in t in havin g the Senate go 
through  thi s process if, in fact, no action will be tak en  by the House . 
I believe the counsel for the  trib es would be in agrem ent  wi th th at . 
Th ey  do n ot  w an t to  see us proceed and then  h ave it  sim ply  be passe d 
ove r by  the H ouse th is year .

So I th ink we h av e to be fo rthcoming with  all parti es concern ed. AA e 
are going to  p roceed  as expeditious ly as we can , tak ing  in to ac co un t all 
of th e views, all of the  issues; d eb ati ng  them , makin g suggestions, m ak ­
ing modifi cati ons  if  n ecess ary ; and then  we will f ind ou t wh eth er he ar ­
ings will be se t for  i t. So we can  at  lea st tr y  to move  along on paral lel
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tra ck s because, if not,  th is would  be an exercise in fu til ity  for us to  hold 
the se hearin gs a nd sim ply  have no  ac tion  ta ke n in  th e House.

Bu t the  point I wa nt to make is th at  this is n ot  any kind  of rush  to 
judg me nt  to anybody. All sides are going  to be heard . The m at te r is 
going to be full y de ba ted  in this com mittee , in the  appro pri ations 
com mit tee , pre sum ably on the  full Senate floor, and  a simi lar process 
will tak e place in the  House , before  any ul tim ate jud gm ent can be 
finalized.

I just wanted to ma ke  th at  clea r to yo u—th at we are going  to be 
fai r to all par ties con cerned . This is going to be a well venti lat ed  issue 
by  the  time  we are throug h and  certa inly is no t going to be reso lved  
immedia tely  b ut , ra th er , in a que stio n of weeks, and perhap s mon ths.

But  we are try ing to do our job to proceed as resp ons ibly  as we can .
I th ink this  is very pos itiv e, to bring this  issue before the  full Se na te.  ♦
We  are  rais ing issues th a t leg itim ate ly should  be debated  and are 
going to  be d eba ted .

I th ink  both of your  have  made a fine presen tatio n this  morning.
You have  raised issues which are on the  minds of a lot of people, 
and proper ly so, bu t th en  it is the  responsi bil ity  of this  pa rti cu lar 
comm itte e—S ena tor  Mitchell and  myself— to proce ed with th is 
prop osed  legis lation. Bu t, again, I wa nt to poi nt ou t th at  I am only 
going to propose, as chair ma n of the  delega tion , th at we proceed to 
the point  where we can  at  least be assured th at  the House will un de r­
tak e a similar con sidera tion. Th ey  ma y come to an  entire ly dif ferent  
conclusion, bu t we should hav e some ind ica tion th a t they  are going 
to proceed with  hea rings and deb ate . Otherwise,  wha t we are doing 
is simply  delaying  the  m at te r by going  through  th is process,  havin g 
no act ion  tak en by the  Hou se, hav ing  Congress ad jour n on Octob er 3, 
wi th no reso lution wh ats oever, and the n throw ing  it into the  nex t 
session with a bra nd  new Congress.

So, the re are time pressu res  plac ed upon us, cer tainly , bu t we are 
aware of the  real ities . We  wa nt  to see thi s move expedit ious ly bu t 
in a spiri t of fairness.

I hav e raised thi s to give  you  time to get  back, Senator  Mit che ll.
I shou ld point ou t th at we have thi s room only unt il 5 o’clock 

thi s afte rnoon,  so we are  going  to try to proceed with the  bal anc e 
of the witnesses th at  we h ave scheduled and  the  list is q uite  exte nsive.

Mr. P. R edmond. Se na tor Cohen, before  we proceed,  if I hav e 
the  permission of the  comm itte e, I would  like to com plete answer ing 
the  line of questions th a t Senator Mit che ll raised  ju st  prio r to the  
last recess.

Senator  Cohe n. Please  proceed.
Mr . P. R edmond. I am very concerned th at  the line of que stio ns 

and  the  exchange be tween  Senator Mit che ll and  me have  left an 
ina ccura te impression on the  record. I would  like to make it very 
clea r th at , in raising th is so-cal led spe cter of chaos and violence th at 
would  occur if an order was  att em pted  to be car ried  ou t to evict  
peop le from the ir hom es, and so on and so fo rth ; in sta tin g th at , I 
was  in no way  recom mending , enco urag ing,  or condon ing this kind  
of acti on.  I am merely here rep ortin g to you  wha t I, in my  tra vels 
and  conta cts  with people across the  State , hav e heard from these 
peop le. I am sta tin g no opin ion of my own as to wh at sort  of act ion
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would be forthcoming. I  am just conveying to you what I have heard. 
I feel that  is a very real concern. I think you should be made aware 
of what is being said up there.

You have said this speaks poorly cf the state  of our justice system; 
then so be it.

Senator Mitchell. I than k you, and I appreciate that.
Let me say tha t I served as U.S. attorney for Maine for several 

years, and I served as U.S. district judge. In both cases, I took an 
oath to uphold and enforce the law as it exists, not as I think it 
should be. I did not agree with every law tha t I upheld. In a society 
of laws, in a Nation of 230 million people it  is not possible to have a 
body of laws with which every person agrees.

But above all else, I believe that if we are to have  a tru ly democratic 
system of justice under law, each of us must subordinate some aspect 
of his or her wishes to the common good. And while we ought to be 
free to vigorously pursue by all appropriate means, in the form of 
public opinion or in the courts, the positions we stand for, once a law 
has been established, once a court has spoken in final form, then it is 
up to us who perceive ourselves to be leaders, who play an active role 
of leadership in our society, to actively encourage obedience to the 
law and to discourage acts of violence or other disrespect for the law.

You are as much a leader of Maine as Senator Cohen or I. A ou have 
chosen voluntarily, in the best traditions of a democracy, to come 
forward, to express an important point of view on a mat ter of over­
riding interest to the people of Maine, and for tha t I say to you I 
have nothing but admirat ion for you, and I commend you for your 
willingness to partic ipate .

But, having assumed that role, you also assume an obligation, and 
tha t obligation is to lead people in the right  direction once the decision 
has been made.

So, I commend you for your participation ; I think you obviously 
have a great career ahead of you, and I encourage your further public  
participa tion because you are obviously a thoughtfu l, eloquent young 
man.

But, at the same time, I suggest to you tha t coming forward, as 
you have, imposes upon you the same obligation tha t rests upon 
Senator Cohen and me, Senator Redmond, and others who participate 
in leadership roles in a democratic society. And tha t is to encourage 
equal justice for all, whether we happen to agree or disagree with the 
decision, once that  decision is finally made. Tha t is the only point  I 
want to make.

Thank you very much.
Mr. P. Redmond. Thank you.
I would state  t ha t I and the members of my committee and counsel 

for them also agree tha t it is imperative tha t we hold the utmost 
respect for the law and seeing to it tha t it is obeyed once it  has been 
interpreted.

Senator Cohen. Thank you, Mr. Redmond and Senator Redmond.
We will next hear from the Honorable Samuel Collins, Maine State 

senator from Rockland, and the Honorable Bonnie Post, Democratic 
representat ive to the S tate legislature from Owls Head.

Senator Collins?

69-801 0 -  81 (V o l.  1) -  22
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STATEM ENT OF HON. SAMUEL COLLINS, STA TE SENATOR,
ROCKLAND, MA INE  AND HON. BON NIE POST, STATE RE PR E­
SEN TAT IVE, OWLS HEA D, MAINE, ACCOM PANIED BY JONA­
TH AN  HULL, COUNSEL TO TH E JOINT SELE CT COMMITTEE
ON IND IAN  LAND CLAIMS, MAINE STATE LEG ISLATU RE

Mr. Collins. Thank you, Mr. Chairman.
I am Senator Samuel Collins, and with me is Representative  

Bonnie Post. We have served as cochairmen of the Joint  Select 
Committee on Indian Land Claims of the Maine Legislature. Our 
statement is a joint one. I will take the first portion and Mrs. Post 
the second portion.

For several years the Maine Legislature has been aware of, and ♦
involved in, the various attem pts to negotiate a settlement of this 
case. Legislators, including myself, were members of former Governor 
Longley’s advisory panel in 1976. In 1977, Maine legislative leader­
ship set up an informal committee to consider options and advise 
the attorney general. This committee discussed the case and the 
ongoing negotiations with the State negotiators and other interested 
parties.

On several occasions, the legislature was informed of the progress 
of the claims, including an address to a joint session by former Senator 
Edmund Muskie in 1978. Thus, the legislature was well informed on 
the progress and developments of the  claims case and the negotiations 
long before the Maine Act was presented to it.

Early this year our committee considered and favorably reported 
a bill tha t carried into Maine law the re levant part s of the negotiated 
settlement among the Penobscot Nation, Passamaquoddy Tribe, 
anti the Houlton Band of the  Maliseet Tribe and the State of Maine.
The agreement had been approved by the governing body of each 
Maine Indian tribe and also by an advisory referendum by the 
Penobscot Nation prior to its submission to the Maine Committee.
The committee and the legislature acted favorably on the bill, and 
it was signed into law by our Governor on April 3, 1980. It  will 
become effective when th is companion Federal bill is enacted.

As you all realize, the final part of tha t agreement in the form of 
S. 2829 is now before your committee for its consideration. We 
strongly urge you to favorably report S. 2829. The bill is vitally 
important to Maine and to the country  as a whole.

As you know, these two acts, the Maine Act and the companion 
Federal bill pending before this committee form the negotiated 
resolution of the Maine Indian Land Claims case. Tha t case rests 
on actions tha t occurred almost 200 years ago but  have had profound 
consequences in the past few years.

There is no need for us to repeat the details of the  legal a rguments 
on both sides of this case, nor  the difficulties in developing a negotiated 
settlement. It  is sufficient to note tha t the process has been long and 
arduous for all concerned. Both the State and the Indians feel tha t 
their  legal position is strong but  tha t the consequences of complete 
court determination of the issues would be too harmful when a 
reasonable settlement is possible.

The Maine Joint Select Committee considered in detail the legal 
arguments on both sides of this issue. It  considered the provisions of
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the Maine and proposed Federal acts. And i t considered the results of 
rejecting the settlement plan. The committee held an extended public 
hearing on the Maine Act and working sessions involving all parties. 
It  also held a closed session with the Maine attorney general and his 
advisers to discuss the Sta te’s legal position and the consequences of 
pursuing the  lawsuit to its conclusion.

The committee overwhelmingly approved the Maine Act and the 
terms of the negotiated sett lemen t; 11 members in favor and 2 opposed. 
The Maine Legislature agreed and enacted the bill, which the Governor 
then signed. The reasons for Maine’s endorsement of the Maine Act are 
simple: Complete l itigation would seriously injure the State and the 
settlement is an honest and fair compromise by  all parties.

» Maine has been litiga ting this issue with the Penobscot Nation and
Passamaquoddy Tribe since 1972. During this time the Sta te has spent 
a great deal of money and has suffered significant disruptions in its 
legal, social, and financial affairs. Federal expenses have also been 
substantial since the Justice  Departm ent has represented the Indians . 
However, these costs and disruptions will appear minor compared to 
those tha t would occur if the case goes to final litigation.

The Indians have laid claim to approximately 12.5 million acres, 
almost two-thirds of the State of Maine. This is a greater land area 
than tha t of any other New England State. If the settlement is not 
enacted, land titles in the entire claim area will be clouded. In 
Mashpee, Mass., a similar claim based on a much weaker case tota lly 
disrupted all titles  and land transactions in the claim area. These stil l 
have not been sorted out, even though the case has been decided.

The Mashpee case was finally decided when the U.S. Supreme Cour t 
denied certiorari on October 1, 1979, in Mashpee Tribe v. New Seabury 
Corporation, 592 F. 2d 575, First Circuit, 1979, cert iorari denied, 200 
Supreme Court, 138, 1979.

In Maine, the clouded tit les would affect 12.5 million acres, including 
the title  of thousands of small landowners and homeowners. This would 
also affect the bulk of the land that forms the basis of our vitally impor­
tan t forest products industry. Almost one-third of Maine’s population 
lives in the area claimed by the Indians.

Maine’s a ttorn ey general and the S tate ’s counsel on the case, Jam es 
St. Clair of the Boston firm of Hale and Dorr, estimate tha t the case 
could continue for 5 to 10 years. The effect of clouding real esta te 
titles for this long, as the case winds through  various courts, would 
have grave and permanent economic and social consequences for the 
State.

It would seriously harm State and local governments’ ability to raise 
funds. In 1976, the Boston law firm of Ropes and Gray refused to give 
a favorable unqualified opinion on the town of Millinocket’s $1 million 
bond issue for sewer construction. Millinocket is located within the 
claim area. Subsequently, the State  delayed and then canceled a $27 
million bond issue by the Maine Municipal Bond Bank for the same 
reason.

It would ham per or stop land transactions in the claim area. Pressing 
the suit will throw into question every land title in two-thirds of the  
State of Maine, anti title attorneys will be unable to certify clear title 
to the present owners.

It would jeopardize the stabi lity of present industries and is likely 
to entirely halt  economic development. Real estate sales, with their
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accompanying legal, business, and financial activities, would be slowed 
or halted. Construction and banking would be seriously affected. 
Businesses would be reluc tant to make plans to expand in or move to 
Maine.

The resulting disruption and uncerta inty would not only affect 
State government, but it would also involve Federal expenditures in 
those programs intended to meet economic difficulties. Quite probably, 
welfare and unemployment costs would increase while tax revenues 
decreased.

In addition to the severe and numerous indirect effects of litigation, 
the direct expense of litiga tion will be subs tantial. Maine’s attorney 
general estimates conservatively that  at least $1 million would be 
needed. This is a significant cost, particularly in these difficult eco- *
nomic times. The Federal Government will also have to bear direct 
litigation costs, as it has the obligation to litigate the claim in the 
India n’s behalf.

Aside from the economic effects of litigation, it is impor tant to note 
the severe social consequences of a long drawn out public battle.
Maine citizens, both Indian and non-Indian, have lived together in 
relative harmony for generations. However, the litigation has begun to 
foster some disturbing and ugly signs. Tension between Indian  and 
non-Indian citizens is growing. There is little doubt t ha t full litigation 
over a long period, coupled with its adverse economic consequences 
and the disruption of titles to land, would lead to increased friction.

It  seems doubtful tha t polarization, with its increased friction and 
tension could be avoided if this case is relegated to further litigation.
Not only would the economic life of the State be seriously hampered, 
its social fabric could also be severly damaged.

In considering the settlem ent, the Maine Legislature took account 
of all these consequences. Although the attorney general and others 
still feel strongly th at the S tate could win the case, the cost of winning 
would be too high. The cost of losing is almost unimaginable. That  risk 
is always present in litigation. An out-of-court settlement is an equitable 
solution, and it requires your support.

We are really asking you to consider a settlement at about one-third 
of 1 percent of the prospective provable damages.

Senator Cohen. Thank you, Senator Collins.
Mrs. Post?
Mrs. Post. The basic terms of the settlement, as embodied in both 

the State  and Federal bills, turn  on three points: A land base for the 
Indians, a trus t fund, and a continuation, in modified form, of the 
State-Indian  relationship.

The Federa l bill before you, S. 2829, responds to the first two points 
by providing a land base of 300,000 acres and a trust fund of $27 
million. Although the amounts involved appear to be high, they are 
very reasonable compared to the costs of litigation or the costs of a 
court decision in the Indians’ favor.

The claims are immense, while the settlement is reasonable. The 
300,000 acres represent a small percentage of Maine forest lands and 
represents only one-fortieth of 1 percent of the land claimed. In 
addition to the claim for land, the Indian suit asks for $25 billion in 
back rents and damages. Thus, the trust  fund equals only a l ittle bit 
above one-tenth of 1 percent of the claim amount.
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Even more important, the costs of settlement seem reasonable in 
terms of providing the nation and the tribes with a long-term economic 
base. The possibility of economic independence for the Indians of 
Maine is illusory without an economic base. The plans outlined by the 
Indian representatives during the Maine hearing and committee meet­
ings indicates their concern for self-improvement. The need for this 
base is self-evident.

As Penobscot Governor Pehrson wrote in his lett er to the n atio n:
The sett lem ent  will allow the nat ion  to work towards becoming economically 

self-sufficient and, not only will those alive today reap the  benefits, bu t so will our 
children  a nd theirs, and so on. The  Penobscot Nation will not  have  to look to  the 
future  by depending on governmen t cont racts  and gran ts. The settlement  will 
allow all of us to determine our own futu re and the  means and metho ds to reach 
our goals.

In approving the State act, the legislature is aware of the  Federal 
act and supported the necessary provisions to establish a secure eco­
nomic base for Maine’s Indians.

The Federal bill recognizes the terms of the Maine act and would 
incorporate those terms into Federal law. It  also allows the State 
and the Maine Indians to furth er define their relationship as condi­
tions change. The Maine Legislature based its approval of the  State 
bill on the assumption tha t the companion Federal bill, as it appears 
in S. 2829, would not be substantially changed. In particular, the 
Maine Legislature understood that  the terms of the relationship 
between the State and Maine Indians would be ratified and incor­
porated as they were negotiated and subsequently adopted in Maine.

Although we recognize the  au thority  of Congress, we would strongly 
oppose any attempt to alter the terms of tha t negotiated relation­
ship. We would have to even more vigorously oppose any unilateral 
change by Congress in State law or jurisdiction as embodied in S. 
2829 and the Maine Act.

Of course, during its deliberations, the Maine Legislature con­
centrated primarily on the terms of the State  act and the third point 
of the  agreement: The detailed plan for State  and Indian interaction. 
The premise of the Maine Act and its most important principle is 
tha t the traditional relationship between the State and the Indians 
will continue. Although the act, when read with the Federal act, 
implicitly accepts the concept tha t the Penobscot Nation and 
Passamaquoddy Tribe are Federal Indians, it also expressly continues 
the historical relationship between the State and the Indians.

Unlike the Western Indians, Maine Indians have historically 
been under the guardianship of the State. Until the filing of suit in 
1972, neither the Federal Government nor the Indians had ques­
tioned the S tate ’s guardianship  role. The State  took this role seriously 
and expended millions of dollars in providing services to the Indians. 
It even established tru st funds for the Indians  and provided advisory 
seats in the legislature for their spokesmen. Thus, for almost 200 
years Maine Indians have been distinguished from Western Indians 
in their  t reatment by the Federal and State Governments.

Now, apparent ly, the legal concepts have altered. But that does 
not preclude a continuing close relationship between the Indians  and 
the State. The relationship embodied in the Maine Act and Federal 
bill is consistent with Federal policy. In fact, this concept of a strong



338

State role in the context of th e Federal trust relationship to Western 
Indians, with the Indians’ agreement, is embodied in the Indian Civil 
Rights Act, 25 U.S.C. 1301, 1321, and 1322.

The Maine Act seeks to continue the significant role for the State 
while establishing a sound and undisputed legal basis for tha t role. 
Although i t is different from the typical trea tment of Western Indians, 
it is a difference tha t has existed since the nation was founded. It  is 
also a difference that both the  S tate and the Indians  have now volun­
tarily negotiated and agree to continue. Both parties  agree tha t the  
tradit ional  Western Indian Federal concept should not  be applied. 
This concept, most commonly characterized in political debate in 
Maine as a “nation within a nation,” would be divisive and de­
struc tive if applied in Maine. The resulting increased social friction 
and tension is unnecessary since both the State  and the Indians 
prefer the continuat ion of the  historical relationship.

We do not see this as establishing any basis for a redefinition of 
Federal policies toward othe r Indian tribes but rather  as a continua­
tion of a long accepted State and Indian relationship in a new legal 
framework.

The State  act embodies the particulars of the continu ing relation­
ship. Although in most  respects it continues full State jurisdiction  over 
the Indians and their land,  it also provides specific exceptions in 
recognition of t raditional Ind ian  practices and the Federal relation­
ship to Indian s..

In particular, it recognizes the rights of the nation and the tribe to 
exclusive control of the ir “internal tribal matters, including member­
ship in the respective tribe or nation, the right to reside within the 
respective Indian territor ies, triba l organization, triba l government, 
tribal  elections, and the  use of disposition of sett lement fund income.”

It  gran ts the nation and the tribe specific auth ority to regulate 
hunt ing and fishing within thei r territories and creates joint regula­
tory auth ority  with the Sta te in regulating fishing in grea t ponds and 
rivers within the terri tory . Under the Colonial Ordinances of this 
State and present statutes , a “great pond” is an inland body of water 
which in its n atura l s tate  has a surface area in excess of 10 acres.

It  exempts settlem ent fund income from S tate taxa tion although it 
continues payment in lieu of taxes on land in Indian terri tory.

It  gives the Indians limited jurisdiction  over enforcement and 
adjudication  of criminal laws for misdemeanors bu t continues State 
jurisdiction over non-Indian and over felonies.

It  gives the Indians some control over State eminent  domain 
powers tha t will prevent the erosion of their terr itory or reservation 
areas.

It  continues the Indians’ eligibility for and receipt of all programs 
and services tha t are provided to other Maine citizens. It  also makes 
the tribe and nation eligible for State funds and programs given to all 
municipalities, including revenue sharing and local road aid.

It  gives the Indian territories  the statu s ot municipalities within the  
Sta te; thus under Maine municipal law it authorizes the exercise of 
taxing, zoning, and other police powers.

I would like to depa rt from the written statement to elaborate on 
that particular subject. In Maine, article 8, p art  2, sections 1 and 2 of 
the Maine constitution provide the basis for municipal home rule.
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This basic and broad g ran t of author ity to  municipalities to undertake 
all activities  tha t are local and municipal in character that are not 
expressly prohibited will also apply to the tribe and nation.

This  concept of municipal home rule parallels the cons titutional 
relationship between the State and the Federal Government. It  is 
common in New England, where the town is the basic uni t of gove rn­
ment,  bu t it is not prominent  in other  par ts of the country where 
coun ty government is prim ary, at least outside  the  cities. This concept 
makes municipal sta tus  a very valuable governmental identification.

Senator Cohen. Excuse me for inte rrup ting  you, but it may make 
it  very expensive for the Federal Government as well.

Mrs. Post. Why is th at?
Senator Cohen. You did hear Secretary Andrus testimony yester­

day  tha t if the tribes  do, in fact, have a munic ipality statu s, this 
would affect the formulas  under which we operate  in terms of CETA 
gran ts and in terms of those programs such as revenue sharing. It  
could end up, according to Mr. Andrus, costing the Federal Govern­
ment, if you apply the same principle to other tribes across the lan d— 
he used the figure, $300 million.

Mrs. Post. We are recognizing them as municipalities as far as 
Sta te law is concerned. I am not sure that  that  also has to apply as 
far as Federal law and Federal programs are concerned.

Senator Cohen. I know. But if Mr. Andrus says we cannot accept 
that  in itiation of th at  principle because of the precedent it might se t, 
as far as Federal programs are concerned—I will not inte rrup t much 
more of your stat eme nt, but  the question we will have to ask is this. 
WThat if the Members of Congress do not  approve of such a new 
initia tion on the pa rt of the State of Maine? Would that alter, in you r 
judgment, the reaction of the State legislature, if it is sent back with 
a rejection of that  new, innovative concept?

Mrs. Post. I thin k it would. We can get into tha t.
Even though there are these specific provisions to safeguard the 

Indians’ interests, the Indians generally are trea ted as are all other 
citizens of Maine. They  are generally subject to the same duties and 
rights as any Maine citizen.

In approving this negotiated settlement , the committee listened 
to all sides. We spent many hours reviewing the specific provisions 
and listening to advocates of diverse views. We heard from Indians 
who felt that the bill was a “sell-out” as well as the tribal spokesmen 
who supported it. We listened to non-Indian citizens who believed 
tha t it was an unfair infringement of their  rights and a granting of 
special privileges to one group as well as to others who thou ght  it 
was an unfair  restriction of Indians’ rights. e heard from those 
who sought the same rights and auth ority of Western India ns for 
Maine’s Indians as well as those who argued the bill created  a “natio n 
within a nat ion” tha t was autonomous of State control. We heard 
from spokesmen for Indians and non-Indians who wanted the issue 
to be resolved in the courts. Every interested  party had a chance to 
speak. We are sure tha t you will hear many of the same arguments 
during these hearings.

In addition,  because this Maine committee was a select committee , 
it had been chosen to represent many different perspectives. It  was 
composed of prominent members from other joint standing committees
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including judiciary, education , fisheries and wildlife, taxation, local 
and county government, and appropriations. The individual expertise 
of committee members was applied in detailed explorations with 
executive branch personnel of particu lar problems and aspects of 
the bill.

An example of th at might  be an issue which has been raised many 
times during the day, and tha t is the fish and game law. I think you 
have been given earlier testimony tha t representatives of the fish 
and game department of the State had indicated that  because of some 
of the  provisions it would be impossible for Maine, in fact, to be able 
to enforce the fish and game laws.

We had a representative of fisheries and wildlife on the committee. 
We had asked him specifically to deal with the Depar tmen t of Fisheries 
and Wildlife. He reported  back to us, as is present in the legislative 
record:

Mr. Speaker, ladies and gentlemen  of the  house, in reference to the  fish and 
game mat ters , because I was on the  committee, and after I saw the bill, I went 
down to the dep artment and  asked  the ir opinions, asked them to get some ques­
tions toge ther . We had two meetings with the  attorn ey gen era l; the  questions 
were answered to the ir satisfac tion . And the  Deputy Commiss ioner of Fisheries 
and Wildlife, in fron t of our  committee, said th at  he was satisfied  with the  bill 
as it was.

Th at is an example of the process the Maine  Legislature went 
through  in ratifying the Maine act.

During the Maine committee  consideration, we requested the 
parties  to consider and negotia te on several issues tha t were unclear 
or unsatisfactorily  resolved. We submitted numerous questions to 
the Attorney General and the Indians for further clarification. And 
finally the committee took the very unusual step of publishing a 
formal written report  th at  was included in the legislative record. 
This report contained many  of the understandings  reached under 
this process.

As a result of this comprehensive review, the  committee made slight 
changes in the bill which had been agreed to by all parties. But, as a 
whole, the original bill was accepted and reported  favorably out of 
committee. Then there were several days of floor debate  tha t reviewed 
the arguments  and discussions an all sides. The committee report  was 
finally enacted by a vote of 84 in favor and 47 agains t in the Maine 
House of Representatives and 17 in favor and 10 against in the Maine 
Senate. The Governor signed the bill the same day, April 3, 1980.

We believe tha t the bill before you today, S. 2829, should be acted 
on favorably for the same reasons we enacted the Maine act.

The settlement was freely negotiated and agreed to by both the 
Sta te of Maine and the Maine Indians, and i t contains many compro­
mises. The consequences of not passing this bill and of continuing the 
litigation are unacceptable.  And, finally, the settlement provides a 
sound basis for the rela tionship among the Maine Indians, the State of 
Maine, and the Federal Government in the future.

We hope you will agree and act favorably on this bill soon.
Senator Cohen. Than k you very much, Mrs. Post.
It  was stated this morning or this afternoon by Mr. Pierre Redmond 

that  the State legislature gave very hasty consideration to this pro­
posal, that he had talked with many State  legislators who said:
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Why not approve it? After  all, it does not  require anyth ing  from the  Sta te of 
Maine. We have a new sta tus  t ha t we have  achieved: inno vation—as fa r as tri bes 
are concerned—to create a municipali ty inste ad of allowing this to be a normal , 
Federal  trus tee  relat ionsh ip wi th Federal juri sdic tion . And, after all, we are not 
pay ing the  bill.

I would ask you, if the legislature, in your  judgment, would have 
acted as quickly, if it were required to pay, let us say, $1 million 
toward  the settlement? Do you think  there would have been more 
extended debate on the issue?

Mr. Collins. Senator Cohen, it is qu ite possible there would have 
been more extended debate . I think the result would have been the 
same.

As I think this committee knows, i t is the Sta te of Maine’s feeling
* and historical judgment t ha t we have been contribu ting rather liberally 

to the support of our Maine Indians, getting virtually nothing from 
the Federal Government, which other States and other tribes in the 
Western part of the coun try are getting. We rath er feel tha t we are 
entitled to some respect and consideration for tha t.

I think tha t the suggestion tha t we had a rather  cavalier att itude 
about  this is absolutely  false. I found people scra tching their heads a 
grea t deal about the price tag of this bill in Maine and in the legis­
lature. But  the alternatives had to be weighed. And when you weigh 
the alternatives, the ratio  that I previously described, you have to 
think very seriously about this sort of approach.

We recognize th at  your committee and this Congress have very 
seriously looked in to the proprieties and fairness of the price ta^. We 
know you will. We do not know the ultimate answer to that ; th at  is 
in your hands. Bu t the important  thing is t ha t our legislature recog­
nized tha t the final responsibility in this ma tte r is in the Congress, 
not in the Maine legislature. We can only do our very small par t, and 
we want to subm it to you our very best judgment and ask you to 
give it  your best judgment.

Senator Cohen. D o you think  the Maine Act should be submitted  
to a popular  vote? That is one of the questions  raised by opponents 
of this par ticu lar ma tter —tha t i t has n ot been put  to popular vo te; it 
is not being put to  a majo rity consensus by the people who are affected. 
I think the suggestion was made this morning tha t the tribes had an 
oppor tunity to vote. Why have n ot the people had an opportun ity to 
vote in the State of Maine on this? W hat is your response to tha t?

Mr. Collins. Mr. Chairman, I believe in the Maine system of 
representative government and the American system of representative 
government. We have in our const itution, as many States do, a pro­
vision that permi ts the public to take  matters like this to public

* referendum. In  the State of Maine, a number of m atte rs have been 
taken to public referendum where there was a s trong feeling about it. 
In recent years, we have seen the  bott le bill and the slot machine bill 
and the truck weight bill and two or th ree others tha t I do not recall 
immediately. People were very concerned on those issues.

In this par ticu lar case, apparently  only 12,000 people were con­
cerned, which is less tha n one-third of the  legal requirement.  If there 
were p lenty  of time to debate this sort of th ing for years and years, 
and there were plen ty of time  to inform the people, that  would be one 
mat ter, and I would be happy to have the people vote on i t. Bu t the
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Department of Justice  has said—and it is on record in the Federal 
court in Por tland, Maine—th at  this  is probably the most complicated 
piece of litigation to ever come into the Federa l courts. That is a pre tty  big statem ent.

But if it  is tha t complicated, it obviously is going to take a great 
period of time to proper ly inform the Maine electorate. And if the 
Maine electorate is n ot properly informed, then I do not think that  
they should be the ones to  make the decision.

If  you would like to see my own interpretat ion of this matt er, you 
can read the edi torial in t oda y’s Bangor Daily News, where I have met 
head on, the content ion of t ha t newspaper, that  the matter  ought to go to the public referendum.

The public has apparently decided, in i ts own good judgment, tha t 
it does not wish to bring this ma tter  to  public referendum, and I am satisfied with th at verdict.

Senator Cohen. I have not read your op-ed piece in this Bangor 
Daily  News yet, b ut is it your position th at  you are elected to represent 
your  consti tuents in your sena torial d istrict, as are the other members 
of the Maine legislature, and that you are held accountable to them for 
your  votes. That you and all the other legislators have to return to 
your  hometowns and your senate d istrict s to explain and ju stify your 
vote as to why you approved  of this particular proposal, and that is 
the judgment under which you will have to be considered by your 
consti tuents? They are th e ones who put you there.

Mr. C ollins. That is, indeed, a fair statement.
Whatever you may th ink  about public opinion polls, such as the one 

that  has been referred to here today, you must look at the sources of 
information tha t the people had when they answered the poll, the 
natu re of the question, ana  the time frames involved. I t is pretty clear, 
if you analyze th at poll, tha t there were only 18 pe rcent of the people 
who thought tha t the court  ought to give us the answer.

W e know, al though the  public in Maine in general may n ot realize, 
that  there are only two places for the answer; one is from the courts, 
and the other is from the Congress. I think when the people clearly 
know tha t, they will support the judgm ent of thei r legislators ana 
hopefully of the Congress.

Mrs. Post. I think  there was one other  factor that  influenced the 
legislature in making a decision on whether or no t to send this out to 
referendum, because the legislature did deal with this issue. Th at is 
th at  we are dealing with a settlem ent that has been negotiated. The 
first decision that  the committee  has to deal with on this issue is 
whether or not we ought  to settle, and once we make tha t decision, is this a good settlement?

In reaching that  fi rst decision on whether or not we ought to se ttle, 
we did take the advice of our lawyers, and part of that was done in executive session.

It  would not be possible for the legal advice of th e S tate to be given 
in a referendum process—in a public process—because you are, in fact, 
telling your opposition wha t p art of your case may be. So tha t part ic­
ularly since this was a negotia ted settlement, it  seems a bit more 
inappropriate th at it  go out  to State referendum.

Senator Cohen. Senator Mitchell?
Senator Mitchell. I jus t have a couple of questions.



343

Senator Collins mentioned something  that has concerned me since 
I read this poll result in the Bangor Daily News. This poll asks the 
question, “Who should decide this issue?” And it placed in one cate­
gory Maine voters; in another category  Congress and the Legislature; 
in a third  category the courts ; and there has been much discussion 
about  the results of that.

Tha t question contains the assumption tha t those are three equally 
alternative methods of disposition in this case and tha t, somehow, il 
the voters of Maine say no, the tribes cannot go to the courts.

Do I understand what you are suggesting, Mr. Collins, t ha t tha t is 
a completely erroneous assumption and that the voters of Maine 
simply have no authority  to prevent the tribes from going to court, 
and that the only two true alternatives are, either it is going to be 
settled through  Congress and the legislature, or it is going to court? Is 
that a correct statement?

Mr. Collins. Senator Mitchell, you could not have said it bette r il 
you had spent  hours and hours writing tha t question.

The Consti tution  of the United States places in the Congress the 
responsibility over the Indian tribes. It is obvious that  the voters ol 
Maine do no t have that  responsibility. So I think the whole basis lor 
that questionnaire was conceived in ignorance, ignorance of the 
consti tution. I am sworn to uphold tha t consti tution , and I am going 
to keep talking about  it.

Senator  Mitchell. If every single citizen in Maine—1 million 
people—voted th at this case ought not to go to cour t, would tha t have 
any legal effect whatsoever?

Mr. Collins. Not  t ha t I can see.
Senator M itchell. While it might be an expression of opinion that  

all concerned would wan t to take into account, Senator  Collins, as 
chairman of the Jud iciary  Committee, when this m atter went to court, 
is it no t correct t ha t any Federal judge hearing this case would have to 
be guided by the requirements of the U.S. C onsti tution  and the laws 
of th is Nation  and not by the results of any opinion poll?

Mr. Collins. I agree.
Senator  M itchell. I just want to ask one more question.
On page 10 of your statement, in the second paragraph from the 

bottom, it says, in talking about the State act:
It  gives the Indians limited jurisdiction over enforcement and adjudication of 

criminal laws for misdemeanors, but continues State  jurisdiction over non-Indians 
and over felonies.

Although tha t was an accurate state men t as of a few months ago, 
is i t not correct that as of this moment the State of Maine has abso­
lutely  no jurisdiction over crimes committed on the Indian  reservations?

Mr. Collins. Th at is correct, as I unde rstand the law. I think  
that  when it says “continues,” it means before the State v. Dana. 
It  continues what apparently was the law, what  we thought was the 
law in Maine for 175 years, until the State Supreme Court, relying 
on various Federal decisions, overruled that  position and said, “No, 
the State  has no more jurisdiction.”

Senator Mitchell. So, while there has been considerable discus­
sion here about  the tribe s’ receiving special trea tment by virtue  of 
the legislation, it  is true, is it not, tha t insofar as criminal jurisdiction 
is concerned, the tribes  are not now subjec t to the jurisdiction of
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Supreme Court, but  by this legislation would retu rn tha t jurisdiction 
to the State? They would be ceding back to Maine jurisdiction which 
would place them in a category similar to that of Maine citizens 
with respect to felonies, a situat ion which they are not now in. In  
other words, they would be voluntarily surrendering, through this 
negotiation process, a special status which they now hold by virtue  
of law, which they would not otherwise have to give up. Is that not correct?

Mr. Collins. This is correct, and I think  it is completely within 
the spirit of Federal policy as expressed in such matte rs as the Indian 
Bill ol Rights and the Self-Determination laws. They have chosen 
this deliberately, and I think tha t is the way i t should go.

Senator Mitchell. So tha t insofar as receiving special stat us is 
concerned, dealing now with the criminal laws on the Indian reser­
vations, by virtue  of law unrelated to this lawsuit, the Indians have 
a special s tatus.

Mr. Collins. Th at is right.
Senator Mitchell. And they are, through this negotiated pro­

cedure, giving up that  special statu s to be accorded the same tre at­
ment with respect to certain  major crimes as other Maine citizens 
in the future. Is that correct?

Mr. Collins. That is correct.
Senator Mitchell. I have no fur ther questions.
Thank you, Senator  Collins and Representative Post.
Senator Cohen. We than k you for your testimony.
Without objection, we will insert in the record at this point the  

report of your committee  on the Indian  land claims.
[The report follows:!

Sta te  o f  M a in e  L e g is l a t u r e , J o in t  S e l e c t  C o m m it t e e  on  t h e  I n d ia n  L a nd  
C la im s

REP ORT  OF THE JOI NT SEL ECT COMMITTEE ON INDIAN  LAN D CLAIMS RELATING TO
LD 2037 “ AN ACT TO PRO VID E FOR IMP LEM ENTATIO N OF THE SETTLE MENT OF
CLAIMS BY IND IANS IN  THE STATE OF MAINE AND TO CREATE THE PASSAMAQ UODD Y
IND IAN  TERRITORY  AND PENOBSC OT IND IAN  TER RITORY”

Committee: Sen Samuel W. Collins, J r., Senate Chairman, Rep. Bonnie Post, House Chairman; Rep. Paul E. Violette, Rep. Michael D. Pearson, Rep. Elizabeth 
E. Mitchell, Rep. Barry J. Hobbins, Rep. Charles G. Dow, Sen. Gerard P. Conley, Sen. Andrew J. Redmond, Rep. Donald Strout, Rep. Darryl N. Brown, Rep. Rober t J. Gillis, Jr., and Rep. Charlotte Zahn Sewall.

The Join t Select Committee on Indian Land Claims would like to present for the record its findings and inten tions in voting on L.D. 2037, “ AN ACT to Provide 
For Implementat ion of the Settlement of Claims by Ind ians in the S tate of Maine and to Create the Passamaquoddy Indian Territory and Penobscot Indian Terri­tory.”  During the course of its  deliberation on this bill, the Committee received a great deal of information from the office of the Attorney General and repre­
sentat ives of the Passamaquoddy Tribe and Penobscot Nation, including their 
counsel. The information and interpretation developed during the committee de­liberations are an integral par t of the committee’s understanding of the bill and wTere included in the committee’s discussion and decision.

It  is the understanding of the Committee tha t L.D. 2037 is a basic document 
establishing the  principles of the relationship between the State  and Indians resid­
ing in the State. It  is more of an organic document than a specific bill, and thus it seeks to establish the broad and basic provisions of this relationship, rather  than  
the  intr icate details. Because of this nature of the bill, it was not drafted to refer 
to specific provisions of st ate  law, but to refer to the basic principles of state  law
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th at  have remain ed constan t. Thu s, it  is im portant th at the  Com mit tee sta te th at 
it was consider ing this  bill in the con text  of present sta te  law, and  in some in­
stances,  understood th at  ce rtain specific st atutory determ ina tions found  elsewhere 
in Sta te law applied  to  its  in tent  in  th e bill. Th e Com mit tee did not  amend the  bil l 
to reflec t the  specific sta tu tory  und ers tandin g because th at  would inter fere with 
the  bill ’s purpose of establishing basic principles.

It  is the underst and ing  and  in tent  of the  Com mit tee th at  thi s bill establishes 
the  basic princip le of full sta te  jurisdic tion over Ind ian  land s within the Sta te, 
including Ind ian Ter rito ry or Reserva tions. The  bill provides specific exceptions 
to thi s princip le in recognition of trad itio nal  Ind ian  prac tices and the  federal  
rela tionship  to Indians.  The  Com mit tee und ers tands th at  these exceptions are 
being granted to resolve th e long-stan ding  disputes between  the  St ate  and Indians, 
and  inte nds  t ha t this resolution will provide the  basis  for harmoniously developing 
the rela tionships between Ma ine’s residents. Except for the  specific provisions of 
thi s bill, Maine’s Indians are to  be full citizens of the Sta te with  all the rights and 
dut ies incumbent on th at  rela tionship .

♦ It  is the  understan ding a nd in tent  of the Committee th at  the  answers to specific 
ques tions posed by legislators  conta ined in the  mem orandum to the  Com mittee 
from Atto rney General Richa rd S. Cohen, dated April 2, 1980 applies to this  bill 
and  accurately  inte rprets  its  provisions.

It  is further  the und ers tandin g and intent of the Com mit tee th at  the following 
specific inte rpreta tions app ly to the  bill:

1. The  definitions  currently used in Title 12, section 7001 relat ing to inland 
fisheries and wildlife apply t o the  use of those term s in this  bill, unless the  context  
clearly indica tes otherwise.

2. The autho rity  of the  Passamaquo ddy Tribe, Penobscot Nation and Tribal- 
State  Commission under thi s bill are limited to regulat ing the  taking and posses­
sion of fish and wildlife. Th at  autho rity  does not  include any autho rity over 
stocking, propagat ion and  selling or disposit ion, which remain subject to general 
sta te  law.

3. The  provision on tra nspo rta tio n of fish and wildlife perm its transp ort ation  
within the  Sta te bu t outside  of Indian Territ ory  if the  fish or wildlife was legally 
tak en in Ind ian Terri tor y. This  provision does no t exem pt th at  transpo rta tio n 
from other legi timate state police power regulation , including require ments  
rela ting to public hea lth , san itat ion, registra tion, sale or disposit ion.

4. The provisions relatin g to Indian sustenanc e hunting and fishing apply only 
to hun ting  or fishing for personal or family  consumption. They do not app ly to  
hun ting or fishing to ma intain  a livelihood or other commercial purpose.

5. The juri sdic tional provisions rela ting to fish and wildlife use the term  “sides 
of a river or s tream ” which means the  m ainland shore and  n ot the shoreline of an  
island.

6. This bill continues withou t rest riction the  power of the  Sta te to determine 
the  assistance it will offer for roads or highways.

7. The exemption from Sta te taxatio n for the  income from the  se ttle ment fund 
is an  exemption from sta te  income taxes.

8. The provis ion for paymen t by the  Tribe or Nation of a fee in lieu of taxes 
on real proper ty will app ly only to the  real pro per ty in the  Territory  th at  is 
actually  located with in the  jurisdiction of the  tax ing  autho rity . Thus, pay ments  
to a county in lieu of c oun ty taxes would be based on the  valua tion of the  portion 
of Indian Territ ory  th a t is within that  cou nty ’s boundarie s.

9. The t ax exem ption grante d by th is bill to I ndian  prope rty is not a  new exemp­
tion under  the Maine Con stitu tion , Art. IV, Pt . 3, § 23. Because of t he “m unic ipal  
sta tus” granted to Ind ian  Ter rito ry by this  bill, the  existing exempt sta tus of 
“government  purpose” municipal proper ty applies .

* 10. The scope of the tax exemption for “governmental purposes” gra nte d to 
the Indians und er th is bill is to  be  governed by the  l imitation s established by the  
general sta tut es,  rules and case law govern ing those exemptions in all oth er 
municipal ities in the Sta te.

11. The defin ition  of “business cap aci ty” und er the  taxation provision of this  
bill means th at  cap aci ty and resul ting acts  which any resident of this  sta te  could 
take in a private or corporate  form witho ut being a governm ental  agent or agency .

12. The  require ment for munic ipal app roval .under section 6205, sub-§ 5, 
before proper ty with in the municipality may be added  to Ind ian Te rri tor y or 
Reserva tion appl ies to proper ty acquired in any  manner, including pro perty  
received in ret urn for prop erty  taken by eminent domain or proper ty purchased 
with the  proceeds of a takin g under eminent domain.
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13. The selection process and requirements for selecting a tribal school com­
mittee  are internal triba l matters governed solely by triba l law. The standards  
for operating the school and school committee, including teacher certification, 
curriculum, hours, records and other operational requirements are governed by 
State  law.

14. The boundaries of the  Reservations are limited to those areas described in 
the bill, but include any riparian  or littora l rights expressly reserved by the 
original treaties with Massachusetts  or by operation of State law. Any lands 
acquired by purchase or trad e may include riparian or littoral rights to the 
extent they are conveyed by the selling party or included by general principles 
of law. However, the Common Law of the State,  including* the Colonial Ordi­
nances, shall apply to this ownership. The jurisdictional rights granted by this 
bill are coextensive and coterminus with land ownership.

Finally, it is the understanding of the Committee that  Congress may provide 
that  certain  provisions of this bill may not be amended withou t the consent of the 
Indian  Tribe, Nation or Band that  will be affected by the amendment. However, 
it is also the understanding and intent of the Committee tha t the state  retains  <
exclusive and unlimited discretion  and authority  to amend or repeal any sta tute  
relating to Indians tha t is not  contained in this bill and to enact, amend or repeal 
general law even though it may have an effect on the powers or duties of the 
Tribe, Nation or Band as provided by this bill.

This Committee believes th at  subject to this interpreta tion,  this bill will pro­
vide a firm basis for a strong and sound relationship between Maine’s Indians and 
other citizens. It  is a major accomplishment of all partie s that this difficult, 
complex and possible devisive controversy can be resolved in such a reasonable 
and satisfactory manner.
Senate House—

S en a to r  S a m uel  C o l l in s , J r ., R e p r e s e n t a t iv e  B o n n ie  P ost ,
Chairman. Chairman.

Ap p e n d ix  to  t h e  C o m m it t ee  R e p o r t

Sta t e  o f  M a in e ,
D e p a r t m e n t  o f  t h e  At t o r n e y  G e n e r a l ,

Augusta, Maine, April 2, 1980.
Re Proposed Indian Land Claims Settlement.
To: Join t Select Committee on Indian  Land Claims.
From: Richard S. Cohen, Attorney General.

In response to questions posed to me by Senator Collins and Representative  
Post by the ir le tter of March 26, I am pleased to provide the following responses.
This memorandum supersedes my memorandum of March 28, 1980 and provides 
a more detailed response to several of the questions.

1. What are the major consequences of failing to enact this bill?
As I have said in my earlier statements, failure to enact the Maine Implement­

ing Act could have serious consequences for the State  and its citizens. In my 
opinion, if the matter is not settled, the claim will go to trial. The cost of a tr ial 
to the State alone, not including private  defendants, would probably exceed 
$1 million. It  would take  roughly 5 to 6 years to get a final decision from the 
United States Supreme Court . During that  time titles and mortgages in the 
claim area would be in turmoil, and municipal bonds would not be marketable.
If i t goes to trial there is a serious risk of the State  and priva te landowners losing 
a substan tial tract of land and being ordered to pay money damages.

In addition, if the ma tte r goes to trial and if land is awarded to either Indian 
Tribe, the State will in all probability be unable to enforce any of it s laws on *
those lands.

2. What special provisions exist for Indians attend ing the University of Maine, 
such as tuition arrangements, and will they continue after settlement of the claim?

As we understand it, under the current policy of the University  of Maine,
Indians pay no tuit ion or fees. This exemption is not required by law, however, 
and can be continued or term inated at the option of the trustees.

3. What  is the status of In dian Territo ry after settlement, either organized or 
unorganized, and what are th e tax consequences? Will it  result in any tax exemp­
tions? What will be the effect on the Forest District, the Spruce Budworm Distric t, 
and the Tree Growth Tax Law?
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The Indian Territories will be unique legal entities. Although they  will not be 
called municipalities they will, with a few exceptions, be the functional equivalents 
of municipalities. In effect the Territories will be organized areas of the State  and 
will no longer be considered unorganized territory of the State.

The Unorganized Territory Educa tional and Service Tax, Title 36 M.R.S.A., 
Sections 1601-1605, will not apply to the Indian Territory. Since the Indian 
Territories will be functional equivalent of organized areas, these  taxes will not 
apply to the Territory.  The purpose of the referenced tax is to provide sufficient 
monies to the  Unorganized Territory Educat ional and Service Fund. The Fund is 
annually  established by the Legislature at an amount sufficient to pay for the 
various municipal services provided to the unorganized terr itory by Sta te agencies 
or counties. After the Fund level is established the tax  is levied on the unorganized 
terri tory  at a rate sufficient to generate  revenues equal to the  legislatively es­
tablished level. Thus the rate of the  tax and tax revenues are directly related to 
services rendered by the State. Since the effect of L.D. 2037 will be to remove 
certain areas of the State from the unorganized territory it will automatical ly 
reduce State  costs to  the territory. Thus, removal of the Indian Terr itory  from 
unorganized territory will result in no loss of revenue to the State.

With respect to other taxes, the Tribes will pay all State, county and district 
taxes of any kind applicable to any municipality. These taxes will be called a fee 
but paid in the same amount as the usual tax. Income to the Tribes from the 
Federal Tribal Trust  Fund will be exempt from State  income taxes. Any land 
owned by a tribe in a town can be taxed by the town and taken for non-payment 
of taxes.

Any land acquired by the Tribes in an area currently  designated as within the 
Spruce Budworm District will remain within tha t Distric t and will pay a fee 
equal to the tax. With respect to th e Maine Forestry District, the Indian Territory  
will remain within the District. The definition of the District  is a geographical 
description encompassing organized and unorganized areas. In my judgment the 
incorporation or creation of Indian  Territory  in an area currently  designated as 
within the Maine Forestry Distric t does not change the boundaries of the District.

Finally, the Tree Growth Tax Law will apply to the Indian  Territory . We 
anticipate tha t the practical impact  of the application of th is law to the Indian 
Territory will be negligible. Current law requires that all forest parcels over 500 
acres in size be taxed under Tree Growth rates. Since we anticipate tha t the 
lands to be acquired by the Tribes in the Indian Territo ry are already classified 
as Tree Growth lands, the tax sta tus  of such parcels will not be altered. Thus, 
the Tribal payments in lieu of taxes will, as a practical matter, be unchanged 
from the taxes previously levied on these lands. Similarly s tate  funds to be pro­
vided to the Tribes will be computed in the same manner as it would to anv 
other municipality in which the bulk of the lands were designated as Tree Growth 
Tax Lands.

4. How was the price of land to be purchased under the settlement  negotiated, 
and who was involved?

Negotiations were conducted directly between landowners and the Tribes. 
Since all parties agreed th at any purchase of land would be funded by Congress, 
we did not believe it appropriate  to participa te in those negotiations. In addition,
I believe tha t former Governor Longley was of the view th at the State should not 
partic ipate in land acquisition negotiations. I agreed with Governor Longlev’s 
position and have acted consistent with it.  Only Congress has authori ty to decide 
how much money should be appropria ted for this purpose. I am confident that  
Congress will carefullv scrutinize the requested appropria tion.

5. What will the Sta te’s obligation for welfare, education, and other services 
be after  the settlement? Will the Federal Government assume any of these 
obligations?

The Department of Human Services is required to reimburse any municipality 
90% of the general assistance costs tha t exceed .0003 of tha t municipal ity’s 
state valuation. This same system will apply to the Tribes in their respective 
Territories. We believe the current  general welfare statutes  provide sufficient 
safeguards to prevent the tribes from abusing tha t system. If, however, abuses do 
occur, the Legislature is free to amend the general welfare laws to correct them. In 
this regard, however, it  should be noted tha t of the budget of the Maine Depar t­
ment of Indian Affairs for F .Y. 1979-80, an estimated $450,000 can be classed as 
general welfare assistance. I t is apparent therefore t hat  the  Sta te has traditionally 
spent substantial  sums for these programs on the reservations. Under the Imple­
menting Act these direct appropriations  will cease and the Tribes will work within  
the present system as any other  municipality does.
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For purposes of determining eligibility for Sta te financ ial assistance, including for example AFDC, any  Tr us t Fund income dis trib uted to individual members of the  Tribes will be tre ated  as ordinary income and  computed in determin ing such eligibility.
The  Sta te of Maine  cur ren tly  funds  near ly the  ent ire cost of education on the  existing Reservations. This cost for fiscal year 79-80 was approximately $770,000. After  the settlement, the  Federal  government will con trib ute  heavily to the cost o f education  on Penobscot Territ ory  and Passamaquo ddy Territory . For fiscal y ear  80-81 the  Federal governmen t is expected to con tribute  approximately  $1,126,000 to  the  cost of education  on the  two terr itories. We antic ipa te therefore th at  the Sta te will have litt le if any financial obligation for educatio n.
Another Sta te expense for municipal ities is in the  area of road maintenance. Again, however, we expec t th at  und er the proposed Implementing Act, the  Sta te will realize a net savings . Un der  p resen t law all roads on the  Passamaquoddy and Penobscot Reserva tions are  designated  as sta te highways, no ma tte r how small, and as a result  the  Sta te pays all costs of m aintenance. Under  the Impleme nting Act, this  provision will be repealed and the Sta te will have the  option of designated sta te  highways and sta te-aid  roads within Ind ian  Ter rito ry as i t does in any oth er mun icipa lity.  While we do no t have  cost estimates, it seems reasonable  to  assume th at  such a scheme will r esu lt in a cost savings to the  Sta te.
6. Will jurisdiction and ownership of any “ Great Ponds ’ be affected bv the  settl eme nt?
Ownership of and access to  Great Ponds will be completely unaffected. The  wate rs and subsurface land s will remain under Sta te ownersh ip. The general common law righ t of access to Great Ponds  will app ly to anv of these ponds.Fishing jurisd iction on Great Ponds, 50% or more which shoreline is within Ind ian  Terri tory,  will be vest ed in the Tribal -State  Commission with autho rity in the  Commission to adopt regula tions on season, bag limits, size limits and meth ods. This regu latory au thor ity  is subje ct to the  residual power of the Com­missioner of Inlan d Fisheries and Wildlife to supercede Tribal -State  Commission regulations if he determines th at  the  regulat ions are harm ing or there  is a reason­able likelihood th at  they will harm  fishing s tocks in oth er wate r.
7. May Congress alter the amount of money in the  sett lement,  and what is the  consequence if it is alte red?  What is the  consequences if Congress appropriates no money after the  Legislatu re has enacted the  claims bill?
Congress power in Ind ian  law is absolute and as a mat te r of constitu tional power Congress can extinguish the  claim on any term s th at  it wishes. Whether an alteration would affect the chances of enactment of the  bill is a matt er  of political judgmen t and would depend  upon the  magnitude of the  reduc tion.  I would, however, expect th at  the Tribes would oppose any  bill th at  appropriates less tha n that  to which the y agree. Congress could never theless provide less money  if it wished to do so, though  I would not expect Congress to go so far  as to extinguish the  claim witho ut any compensation .
With  respect to the  Sta te bill, altho ugh it comtemp lates  an appropr iation by Congress as a precondition to  its  t akin g effect, since Congress’ power is absolute,  Congress could rati fy or otherwise  implement the  Maine Act with out  regard to th at  limitation .
8. Wha t will be the effect of the sett lement on “camp lot s” leased on lands tran sfer red to the Indians? Wh at policies on future  leasing have been agreed to?
We do not  know the policy of all the landowners bu t we unde rstand th at  some have agreed not  to sell lands  which are leased for camp lots.  We also unders tand th at  Dead River and Great  Northe rn will give camp owners the opp ortu nity  to purchase the ir lots an d thu s except those properties  from the  Indian Terr itories. To the  extent such lands  are sold, the  Tribal Negotia ting  Committe e has repre­sented to us the Tribes’ intention to continue the  leasing policies previously employed by the  t imb er companies. This represen tation is n ot binding, however, and the  Tribes  could refuse to renew leases after the  termin atio n dates just  as any  o the r landowner can.
9. What are the  estimated expenses  of the Tribal -State  Commission and who will pa y them?
The Governor has suggested th at  the  Commission’s in itia l expenses not exceed $3,000.00 per year. These costs  a re proposed to be paid ou t of t he  adminis trat ive accoun t of the  Depar tment  of Inland  Fisheries  and  Wildlife. The amount and source of monies can be changed by the  Legislature if ci rcum stances require .
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10. (A) Will the fish and game provisions of the bill establish two independent  
licensing authorities in the Territory and Reservation areas?

Yes. The Tribe will have authority to regulate hunting and fishing in small 
ponds and may require a license. The Tribal-State Commission will have au thori ty 
in large ponds, rivers and streams and may require a license.

(B) Will Maine residents have to purchase two licenses?
The Tribe and Commission are authorized, but not required, to require licenses 

on lands or waters under their jurisdict ion. These licenses would be separate and 
distinct from State licenses. However, State  licenses are not required to hunt  or 
fish in Indian  Territory  or waters under Tribal-State Commission control.

(C) Will non-Indians be entirely barred?
Whether non-Indians are barred from the Territo ry depends on tribal  policy. 

As landowners the Tribes will have the  same power to open and close the ir lands 
as paper companies do. Since the Tribes may buy land anywhere in the State 
which will not be included in the Tribal  Territory, they will, like any other 
landowner, be able to use these lands in any legal manner.

(D) How will the licensing and regulatory authority  of the Commissioner of 
Inland Fisheries and Wildlife be affected?

As a general rule, state fish and game laws regarding hunting and fishing will not 
apply in Ind ian terr itory. Taking of game and fish is controlled in the  first instance 
exclusively by the Tribe or Tr ibal-State  Commission. However, the  Commissioner 
can do surveys, can check game registrations and can take remedial steps, including 
superceding those regulations, if he finds Tribal or Tribal -State  Commission 
regulations to be harming or that  there is a reasonable likelihood that they will 
harm other  fish or wildlife resources.

(E) May the Indians close the ir lands to hunting  and fishing?
Yes.
(F) How does this authority  compare to tha t of private landowners?
Like priva te landowners, the  Tribes can close the ir lands. Unlike pr ivate land- 

owners they can adopt separate hunt ing and fishing regulations as explained above.
(G) Who and how will Ind ian hunting and fishing regulations be enforced?
Tribal law enforcement officers will be equivalent to municipal police officers

and within the Indian Territory the Tribal police can enforce all laws including 
Tribal ordinances on hunting and fishing and regulations of the Tribal-State 
Commission. All other state law enforcement officers, including Fish and Game 
Wardens, can also enforce Triba l-State Commission regulations and othei laws 
of the State.

Indian violators of Tribal fish and game ordinances will go to Tribal Cour t. 
Non-Indian violators will go to  State  Court. All violators, Indian and non-Indian 
of Tribal-State Commission regulations go to  S tate Court.

Tribal law enforcement officers will also be subject to the mandatory training 
requirements applicable to other local police officers.

11. How will the Tribal School Committees be selected, what specific powers 
will they have and who will pay education expenses?

Tribal school committees are currently provided for by special laws. Those laws 
will be repealed and the Tribes will be authorized to create their  own school com­
mittees as any other municipality does. They will be subject to  general state educa­
tion laws, but as a transitional measure, and until those new committees are 
created, the current school committees will continue in operation.

Educationa l costs will be a shared Tribal-State expense using the same formulas 
and methods used in any othe r municipality. Current ly all Indian educational 
costs are borne by the State,  with the appropriation for the current fiscal year 
amounting to $770,000. We have been informed tha t the U.S. Bureau of Indian 
Affairs anticipates  expending more than $1,100,000 per year on Indian education 
beginning October 1, 1980. Upon inquiries to the Maine Department of Educa­
tional and Cultural Services, we have been advised tha t this federal payment  will 
more than exceed the anticipated state and local share of education for comparable 
municipalities.

12. If Indians purchase a business or building with stat e funds or guarantees 
and it fails, may the state  or other creditor take  it  to meet the outstanding loans? 
May lands in the Territories  or Reservations be attached by creditors? If not, 
what  remedies are available to enforce payment of debts?

The answer to these questions are not found in the Maine Implementing Act 
but are contained in the draf t of the Federal bill to be proposed to Congress. Lands 
of the Tribes within  the Indian Territories may not be ta ken or a ttached to pay
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creditors, regardless of whether the  creditor is the State  or other person. However’ 
creditors are entitled to be paid out of Tribal T rust  Fund income. Thus a creditor 
can sue the Tribe for a debt. If the Tribe fails to pay the judgment, the credi tor 
can request  thae Secretary of Interior to pay the judgment out of the Trust  Fund 
Income. If the Secretary refuses to pay, the creditor can sue the  Secretary. We 
would conservatively estimate the annual Trus t Fund income at $1,250,000 for  
each Tribe which should be ample to pay most debts.

Lands owned by the Tribe outside their Territo ry are not subject to the same 
protect ion and can be foreclosed against, attached or taken for non-payme nt of 
taxes or debts. Individual members of the Tribes will not own Tribal land but will 
occupy parcels assigned to them. Their s tatus  is in some respects similar to a per­
son who leases land. The land such individuals occupy cannot be taken or atta ched 
by creditors.

13. May Tribal author ities open and close roads through the Territory or 
Reservation lands, and may they  charge for road use?

Priva te roads owned by the  Tribe can be open or closed at will. County or 
State roads cannot be closed and the Tribe cannot charge fees. County or S tate 
roads, whether owned in fee or held under an easement, will not be t ransferred to 
the  Tribe but will remain under control of the State or County.

14. Are non-Indians residing on Territory  or Reservation lands liable for taxes 
imposed by Tribal authorit ies? Do they participate in selecting those Triba l 
authori ties or in determining the tax rates?

The real and person prope rty of non-Indians residing on the Territories is 
subject to taxes imposed by  the  Tribal Authorities within those territories. Non- 
Indians residing on the Territor ies do not have the right to vote in Tribal elections 
but  the Tribes could elect to extend tha t right to non-members. However, they 
are entitled to receive any municipal or governmental services provided by the 
Tribe or Nation or by the State , with minor exceptions, and are entitled to vote 
in National, State and County elections in the same manner as any tribal member.

15. What is the effect of the  settlement on state  and Federal authority over 
coastal or marine waters?

The only coastal land tha t will be owned by either Tribe is the current Pleasant 
Point  Reservation of the Passamaquoddy Tribe. By  virtue of this ownership, the 
Passamaquoddy Tribe will have authori ty to enact shellfish conservation ordi­
nances jus t as o ther municipalities do in the coastal lands immediately adjac ent 
to Pleasant Point. As in the case of municipalities generally, the enactment of 
such ordinances will be subject  to approval of the Commissioner of Marine 
Resources. The Tribes will have no other rights in coastal or marine resources 
other than  any other person or entity .

No other coastal lands will be included in the Indian Territo ry. To the  extent 
the  Tribes might buy other coastal land, they have no more rights in the  coastal 
lands or marine resources tha n any other person.

16. What specific municipal powers and duties are given to the Tribe and 
Nation under this bill?

The effect of the bill is to make the Indian Territories the functional equivalent 
of a municipality. The bill confers on the Tribes within their  Territories those 
powers and duties possessed by municipalities under “home rule.” Those powers 
and duties include but are not limi ted to  ordinance powers, taxation powers, home 
rule powers, the power to sue and be sued and the power to dispense and receive 
services.

17. What specific “rights incident to ownership of land” in Indian  Territory will 
the Indians gain under this bill?

The quoted provision, which is found in the last sentence of Section 6207(1), 
means that the Tribes have all the same rights in their property as any other  
landowner, including the righ t to  prevent hunting, trespassing or snowmobiling, to  
lease the land, sell stumpage off it , or develop it.

18. What provisions govern the  grounds and procedures for civil actions, or 
custody or domestic relations actions tha t are within the jurisdiction of the 
Tribes?

The Tribes are free to establish their own procedures without  State regulation 
but  subjec t to the Federal Indian Civil Rights Act. We assume the Tribes will 
adop t their  own laws regarding minor civil matter s and domestic relations as do 
other  Tribes in the country. We understand th at the Penobscot Nation now has an 
operational Tribal Court, employs a lawyer as Tribal judge and tha t the Court 
utilizes the Maine Rules of Civil Procedure.
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19. W hat will be the financial obligations of the s tate  af ter enactment but prior 
to the effective date of this Act? Will there be an appropriation for transi tion 
during fiscal year 1981 or 1982?

The existing State appropria tion for Indian  programs ends at the end of the 
curren t fiscal year. It  is unclear whether the State  has a legal obligation to fund 
some or all of the existing India n programs, until such t ime as the settlement is 
implemented and federal funds flow to  the Tribes. However, we understand that  
the Governor is preparing a trans itional appropriation for FY 1981 to continue 
Triba l assistance. Federal funding begins on October 1, 1980, the star t of the 
federal fiscal year.

I hope the answers provided herein are helpful. Please feel free to inquire 
further of this office.

Richard S. Cohen,
Attor ney General.

Senato r Cohen. Our next  witness is Mr. Leonard  Pierce, who is 
employed by the James Sewall Co. of Old Town, which is a well 
known management firm in Maine. Mr. Pierce is a land appraiser 
and has conducted estimates on the value of the land in question.

The Maine Indians retain ed Mr. Pierce to subm it estimates of the 
value of the land which was under consideration for sale to the tribes.

Mr. Pierce, we tha nk you for coming. We look forward to your  
testimony.

STATEMENT OF LEONARD PIERCE, LAND APP RAISER , JAMES 
SEWALL CO., OLD TOWN, MAIN E

Mr. Pierce . Sena tor Cohen and Senator  Mitchell, tha t is fine. 
I understand th at  you have this writt en document which is abou t 
10 pages, and I gather  from what you have jus t said tha t you prefer 
th at  I do not read it, in the interests of time. Th at is perfectly all 
right with me.

I understand th at  I should set the record stra ight  here. I work 
for the James W. Sewall Co., and th at  is the same company th at  I 
unders tand has been alluded to here during  the past couple of days 
as the “Joseph W. Sewall Co.,” they are not two companies.

Senator Cohen. Your state men t is six pages long only. If you feel 
more comfortable  in reading it, tha t is acc eptable to the committee— 
whatever  you are comfortable with.

Mr. Pierce . You are the boss down here, sir.
Senator Cohen. Why don’t you proceed?
Mr. P ierce . Mr. Chairman , my name is Leonard Pierce, and I am 

the vice p resident for real estate  at the Jame s W. Sewall Co. in Old 
Town, Maine. I appe ar at the request of the committee to summarize 
my involvement in the negotiations which led to the proposed sett le­
ment of these claims.

About 1 year  ago the Penobscot/Passamaquoddy Negotiating  
Committee employed me to assist in appraising lands offered in 
connection with the  proposed settlemen t of the Indian land claims. 
In the course of my employment, I have considered over 500,000 
acres of Maine land. The initial offering, which included over 300,00 0 
acres, ran the gam ut from virtually worthless swamp to real lush 
quality spruce land on the shore of the Matagammon Lake. A good 
deal of it was common and undivided, consisted of a fractional owner­
ship, and, furth er, a very subs tantia l fraction was encumbered with 
a r ight of first refusal on all timber forever.
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Considering all t he restric tions and encumbrances, as well as the 
qual ity of the land itself, including the location, I came up initially 
with a price of about $100 an acre.

I should parenthetically  remark here tha t, in my judgment, I did 
not consider that 1033 business. I considered it only on the basis of 
what I could sell these lands for.

My comments on the various trac ts were reported to the respective 
owners, and it was suggested that they contact me if they wished to 
discuss the problem further.

As a result of all this, we had  a good many logical and businesslike 
meetings in which we got a good deal resolved. They came armed with 
data on their lands, which I took into consideration, and I conceded 
in some cases th at my initial number or value was one with which I 
did not  feel entirely comfortable. Not in all cases, to be sure, bu t in 
many they  gave and I bent.

In  each case which was encumbered by the right of first refusal, the 
owners—Great Northern on 29,100 acres in Holeb and Lowelltown, 
and Internatio nal Pape r on all their 200,000 acres—backed off com­
pletely after they heard how adversely I felt that this restriction 
affected the value.

After  throwing out some of the impossible situat ions, the most 
notable of which was a piece of junk which St. Regis pu t in at $100— 
I figured i t a t $30, but  they would not budge—and with this dickering 
behind us, I would say that  we were up to about $135 an acre, and 
we st ill had a lot of common and undivided land in the package.

Now we must face up to the question: Was this “average Maine 
timberland?” The answer is no, it was not,  and for two reasons.

Fir st:  It  was not  average with regard to the amount of timber per 
acre. Generally, owners do not put  their prime lands on the market; 
they cut them first.

Second, and far more impor tant : It  was not average with regard to 
situat ion. Our forefathers used t ha t word 200 or fewer years ago, when 
discussing the setting  off of the public lots: “They  should be average 
with regard to quality  and situatio n.”

A brief look at  a map would show th at these lands were far too far 
north  and far too far west to be average as to situa tion for the  State 
of Maine. The bulk of the  acreage offered was in the northw est qu arter  
of our  Sta te where there were no roads, no people, and, most of all, 
no customers.

Timberland values are, of course, directly related to the value of 
the stumpage—the price one would pay for stand ing timber—in a 
given area. With trucking costs today at least $1.50 per loaded mile 
or about 15 cents per cord per mile, one can readily calculate 
tha t abou t 50 additional miles reduces the s tumpage value by a whop­
ping $7.50 per cord. Actually, it is worse than  tha t because you have 
to plow your own roads up in tha t portion of our State , run costly 
logging camps, and/or pay for traveltime for the crew, or combinations 
of both.

Without going into a long treati se on logging costs, suffice it to say 
that  hardwood of pulpwood qual ity is worth $10 per cord in small 
quan tities  to the firewood cu tter within 10 miles of, say, Bangor, and 
this same quality  tree has a stumpage value of $5 to $6 per cord in 
substan tial quantit ies to the hardwood pulpwood mill within 50 miles
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of his mill. B ut it is absolutely worthless up in the  northwest corner of 
our State.

What , then,  is the value of the average acre of Maine woodland? 
There is pine timberland  in the Bethel/Fryeburg area with 40,000 
hoard feet -per acre standing on it. To get this much volume per 
acre, you must have big trees, and big trees, pa rticularly in white pine, 
mean qual ity trees—lots of “c lears” worth about  $1,000 per  1,000, or, 
of course, $1 per square foot, one inch thick.

Beyond any shadow of a doub t, it is unusual, but our people have 
cruised land tha t had 40,000 feet of pine on it. Recently , good pine like 
that  was worth $200 delivered to a sawmill, and backing this figure 
back to stumpage, we have at least $130 per 1,000 board feet or a value 
nt standing timber of over $5,000 on a single acre.

As already mentioned, this is the exception; however, there are 
many acres in tha t area which will have well over 1,000 dollars’ 
worth of pine on them.

On a slightly different tack , one could focus on the Rumford area 
where it  is absolutely no secret at all th at the hierarchy of Boise have 
concluded tha t they need more timberland, and they know that  they 
will have to go high to get  it and are prepared to do ju st tha t. At lunch 
recently an executive from a nearby and competitive paper company 
told me of having missed two deals he wanted: One in the $225 per acre 
range and one at  a whopping $350 per acre figure.

Accordingly, if we seek average land in the  whole State as the norm, 
that first ba tch of land was neither average as to qua lity nor situation; 
in fact, it  was not even close.

Senator Cohen. Is t ha t the $100 per acre you were talking about— 
your initial calculation?

Mr. P ierce. Yes, Senator, tha t is right.
In my judgment, the average timbered acre in all of Maine will have 

abou t 16 cords of all species over 5 inches diameter breast high—D.B.H. 
If one limits his area to those lands no rth of Bangor , the average acre 
is worth $140, and if one considers only timber land south of Bangor , 
I would say the average acre is worth $230 per acre.

If we then reason that  of Maine’s 20 million tota l acres 18 million 
are timberland and that  two-thirds of these timbered  acres, or 12 
million acres, are nor th of Bangor, and that  one-third are south of 
Bangor, we have by very simple arithmetic  a number of $170 per acre 
for the value of the average Maine timberland.

I feel reasonably  confident tha t no knowledgeable person would 
seriously challenge $170 to $180 for the average price of timberland 
in Maine.

I would furth er believe tha t the price of $181.67—the average of 
the lands under option—is not unreasonable, considering tha t there is 
no common and undivided land in the mix and also because a very 
substantia l fraction is located almost ideally between the two tribes 
with a sawmill on eithe r end of the ownership.

In an appraisal of this magnitude, one mus t recognize that  a big 
parcel, particularly  one in the proper location, could very easily com­
mand a premium solely because of its size. If someone had asked me a 
year ago what 300,000 acres of other  than common and undivided  
pieces, in sufficiently substantial size as to be economically manageable  
and located in a p artic ular  pa rt of the S tate, would cost, I would have
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said that  i t would be over $200 per acre on the average before he got 
anywhere near his 300,000 acres.

I hope t ha t this information is useful, and I  will be happy to provide 
any further  information you m ay need.

Senator Cohen. Thank you, Mr. Pierce.
You have been employed by the tribes for little more than  a year 

now, and in April in a lette r to Secretary Andrus you said tha t you 
had evalua ted some 500,000 acres of land. In your judgment, is th at an 
adequate amount of time to have  conducted an analysis of th at size?

Mr. P ierc e. That is right; overall, I have looked at 500,000 acres 
for the tribe. Excuse me, I missed the last part.

Senator Cohen. And in your judgment, tha t 1-year period of time 
in which you have been secured to appraise the land by the tribes; is 
th at  an adequate amount of time  to have conducted that  evaluat ion?

Mr. Pierce. Senator, this is a real toughy. I am comfortable with 
the numbers I have presented, Senator, and I think they  are good, 
fair, square numbers.

As to how much time it  would take to evaluate that much acreage, 
it would depend on how intense a cruise one wanted on it and what one 
was going to do with it. Th at is a tough question to answer.

In my judgment, however, we have good, fair, square numbers out 
there th at  are numbers I could sell these lands for to somebody else 
if the  tribes and the taxpayers were no t involved in this thing.

We had 1975 photography of th e whole State of Maine; and we had 
it from way up high—18,000 feet. The Sewall Co. did not  do i t, but 
somebody else did. We blew it up; 20 chains to the inch was the 
standard  scale tha t most people appraising timberland use. I had 
the same type of photography to look at  all the lands, which gave me 
a big help. Above and beyond that,  I  think I personally saw 80 percent  
of this land, and I had  two good men who looked at  some of the others , 
and I am very comfortable with the numbers that  we have set forth.

Senator  Cohen. As I understand i t, in the evaluation of timberland, 
the buyer  and the seller trad itionally come up with evaluations that 
are roughly within 20 percent of each other. Is that correct?

Mr. P ierce. Tha t is a good number. I have never heard it before.
Senator C ohen. You have n ever heard it before?
Mr. P ierce. It  does not sound particularly unreasonable.
Senator C ohen. What has your  experience been?
Mr. P ierce. Tha t a man selling would normally be about 20 per­

cent above the first bid—is th at what you are saying?
Senator Cohen. In your experience in dealing with sellers and 

buyers of timberland in Maine, each one normally comes up with an 
evaluation in terms of what the  buyer wants to get and what the 
seller w ants to pay. How far apart, as a practical matter , are those 
evaluat ions between appraisers?

You said you would assume tha t any qualified appraiser  would 
come out jus t about where you  are on the average value of average 
land. Now, what happens in a normal, traditional buy and sell opera­
tion? How divergent are those evaluations?

Mr. Pierce . Senator, if you are dealing with two pros, I think 
your 20 percent would be good. If the Great Northern Paper  Co. is 
selling to I.P.,  or if I.P. has hired me to sell to somebody else, and I 
get one of the five or six jobbers, or three or four other than  wood-



355

using people who want land in Maine, it would be within  that order 
of magnitude.

Sometimes you get a wild sale where somebody who was not a 
professional appraiser put  an extremely high price on a piece of land 
and somebody from out-of-S tate liked something about it. This hap­
pened a few years ago at the peak of the land boom, where tha t 20 
percent  would not be adequate. It  would be a lo t fur ther  a part.

Senator Cohen. Is there such a term as a seller’s evaluation ami a 
buye r’s evaluation?

Mr. Pierce. Somebody may use it;  I  do not , Senator.
Senator Cohen. What do you use?
Mr. Pierce . I use jus t a dickering number , I guess. I guess I would 

say 30, if I had to pick a number .
Senator C ohen. There is usually a 30-percent difference?
Mr. P ierce. Yes.
Senator Cohen. In othe r words, the seller is looking for 30 percent 

higher and the buyer is looking for 30 percent lower; is tha t right?
Mr. P ierce . Yes.
Senator Cohen. The next  question is this. How would you char­

acterize this case? Would it be 30 percent buyer? In other  words, you 
are looking at  i t in terms of 30 percent less than  the seller wants, or 
is the  seller getting 30 percent higher?

Mr. P ierce. I am on the cozy side. I know who is paying me for 
sure, Senator. I put  num bers in, and I felt that if my people got them 
at that  number they had good buys, yes, sir.

Senator Cohen. I am not  sure I understand your  answer.
Mr. Pierce. I am somewhere between zero and 30.
Senator Cohen. Are you at 15? Are you split ting the difference?
Mr. Pierce. Well, if you are going to  grind a number out of me, I 

am going to say eight.
Senator Cohen. In yo ur let ter to Secretary Andrus, the piece of land 

offered by Prentiss and Carlisle at Donnell Pond was listed as contain­
ing some 2,866 acres of land. Tha t included an awful lot  of water. Is 
this t rue of the other parcels tha t are now listed as containing a certain  
amount of acreage?

Mr. P ierce. There  are a couple of bad ones in there, Senator. You 
have apparently flagged th at one. Th at one had 1,848 acres, and I did 
not think too much of it, as you may have read. The other one th at  is 
of more consequence, is the Dead River one which has 129,764 acres, 
but 20,000 acres of i t is water, and my numbers  reflect tha t aspect.

Senator Cohen. Do you usually pay for acreage under water?
Mr. Pierce . Senator, there is no easy answer to that question.
Senator Cohen. You have heard about  the sale of land in Miami?
Mr. Pierce . Yes, I have heard of some of those deals.
Senator, quite often whole towns change hands, and if a town has a 

normal amount of bogs, swamps, and water—say, 5 to 10 percent or 
less than  10 percent—the whole acreage goes without any embellish­
ment. In this case, however, I felt t ha t 20 percent was way to  much to 
include the water.  In other words, the little lakes, the bogs, and so 
forth go.

For instance, my own family’s land here has a township. It  has got 
Square Lake and Cross Lake in i t. Instead of 24,000 acres, it would be 
more like 8,000 or 9,000 acres. At that  poin t, you have to differentiate.
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Senator  Cohen. Let us go back to  the Dead River piece. Of 129,764 
acres, how much is water?

Mr. Pierce . In round figures, 20,000 acres.
Senator Cohen. Did you discount  the price on tha t?
Mr. Pierce. Yes, I did. In  my lette r to Secretary Andrus, I poin t 

that  out.
Senator Cohen. What about spruce budworm? On the lands that  

you have looked at in terms of evaluation, is the thr eat or existence 
of spruce budworm a factor  th at  you considered?

Mr. Pierce. Anybody talking about Maine lands cannot completely 
disregard the spruce budworm. This year, I made two big trips  for my 
clients, the Indians; one was a year ago in May and the other this 
year in May. The spruce budworm, I am pleased to say, was far less 
bad this time, and the bulk of the concentrat ion is in the far north­
western part of Maine. For instance, the Dead River lands that  lie 
jus t south of Route Six between Lincoln and Topsfield have very 
little. In part , tha t is because Dead River has cut the fir out pre tty  
well. Bu t the other lands down in this area—generally speaking, this 
batch of Indian lands tha t I wrote Secretary Andrus abou t lies south, 
up there at Mattagammon Lake, are excluded. The rest of them were 
south of the latitude  line about through Howland, sir.

Senator Cohen. I have jus t one last question.
It  was suggested earlier today that perhaps a bet ter  method of 

evalua tion would be to take  the tax value of the lands in question 
and use tha t, as opposed to a fair  market value standard. What would 
your response to tha t be?

Mr. P ierce . I  do not believe you would find too much difference.
Our company does tax evaluations now, as you know, and we are 

getting up, so I would say we are between 80 and 100 percent of real 
evalua tion on most things. It  is not tha t finite, perhaps, bu t I do not  
believe there would be much difference. The unorganized towns would 
be a little on the low side. Bu t that $16.5 million one I jus t did, I 
appraised it for the Indians  for $90, and it was my own family’s land, 
and I sold it for $90. I was proud of that one. It  might not have 
worked out tha t way, b ut it did, and I happened to do the tax thing 
on it just  2 or 3 days ago, and  it  was very close. They had some of it as 
cottage lots and soma of it as t imberlands, so there  would be a differ­
ence there sometimes.

Senator Cohen. Does your  company do evaluations for the State 
of Maine?

Mr. P ierce. You mean the Augusta level, as opposed to towns?
Senator Cohen. Yes.
Mr. P ierce. I should know the answer. Let me see; we used to, 

and then  it has changed—we do not do them any more, I think.
Senator Cohen. Do you know which company does? I can find it 

out for the record—it is not important .
Wi thout objection, it will be included in the record at this point.
[Subsequent to the hearing  the following correspondence was 

received.]
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July 31, 1980

Honorable William S. Cohen 
Select Committee on Indian Affairs 
United States Senate
Washington, D.C.
Re: Maine Indian Claims Settlement.
Dear Senator Cohen:

During the recent hearings before your Committee on 
the Maine Indian claims settlement, the question was asked 
of the name of the company that had been hired in the past 
by the State to assess land in the unorganized territory 
for the State. I have since checked with the office of 
the Bureau of Taxation of the State of Maine and have 
been advised that the State itself has done all assess­
ing since 1972. Prior thereto the James Sewall Company 
of Old Town, Maine, was hired to map, cruise and
recommend valuations on lands subject to State property 
taxation. However, the State has not engaged private 
companies to perform such work since enactment of the 
Tree Growth Tax Law in 1972.

I hope this answers your question.

JMRP/ec
JOHN M. R. PATERSON 
Deputy Attorney General
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Senator Cohen. Your company used to before?
Mr. Pierce. Yes, we certamly did.
Since the tree growth tax law, tha t has changed, Senator, and 

I am not completely sure whether we do now.
Senator Cohen. Senator Mitchell?
Senator Mitchell. Mr. Pierce, how long have you been involved 

personally in appraisal of woodlands in Maine?
Mr. Pierce. Senator, I am 63 years old, and I started work with 

the St. Regis Paper Co. jus t after I got out of college in 1940. So for 
some 40 years I have been directly or indirectly involved in cutting 
down trees and figuring values of land in the Sta te of Maine.

Senator Mitchell. Do you have any way of estimating how many 
appraisals you have conducted in those 40 years—how many different 
pieces of land in Maine you have looked at and evaluated over those 
40 years?

Mr. Pierce. No, sir. I have been directly employed by the Sewall 
Co. for 11 years, so I have been more active in it on a direct basis 
since tha t time. I sold 3 million acres of land in 1978 and a little  
less in 1979. In the last 11 years I have sold between 15 and 20 million 
dollars worth of land and appraised, above and beyond this Indian 
thing, several million dollars, Senator.

Senator Mitchell. Over the past several years?
Mr. Pierce. Yes, Senator.
Senator Mitchell. Based upon tha t experience, are you satisfied 

that  the values contained  in these appraisals, which form the basis 
for the request tha t Congress appropriate this much money from 
public funds, are fa ir and reasonable?

Mr. Pierce. Yes, sir, beyond any shadow of a doubt.
By the way, back there, I could hear you. I could not  hear Senator 

Cohen. I could hear Senator Redmond but  not Mr. Redmond. But 
I heard you say something to the effect that if it  were not tha t these 
companies had been kind of coerced in a pleasant way into put ting  
these lands in the pot, this price would be higher. And t ha t is a fact;  
some of these lands would never have been pu t on the market. I 
appraised them for more than the companies put them in at in some 
cases.

Senator Mitchell. Are there any parcels that  they  would not be 
able to sell on the open market?  You made the point tha t if they 
were on the open m arke t and were not  being forced to sell, the price 
would be much higher. I assume the converse argum ent also applies— 
tha t there are probab ly parcels included for which it would be very 
hard to find a ready, willing, and able buyer to purchase some of 
those parcels.

Mr. Pierce. We have thrown those out long ago, Senator. The 
ones we are going to press with here are all salable; some of them I 
did not like; I have said so.

Senator Cohen. Some of them are underwater.
Mr. Pierce. Yes. In the first batch, there were some of highly 

questionable value. I said so, and my people did not go any further 
with them.

Senator  Mitchell. The point I was try ing to make is, in addition 
to being an appraiser and having been hired by the tribes, you are 
a citizen of Maine. You are an American citizen. This is an impor tant 
public mat ter tha t involves expenditures of tax moneys.
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Mr. Pierce . I am a t axpayer too, Senator .
Senator  M itchell. Exactly.
There are some people who suggest that  this is a giveaway, tha t 

the price is too high, and tha t because the negotia tions were conducted 
between a buyer and a seller where the buyer  was not  paying for it— 
the person paying being Uncle Sam, who was not represented—the 
values involved are suspect. That there was not the normal incentive 
of a buyer, who was paying for it out of his own pocket, to bargain 
hard.  So we confront that  here. Senator Cohen and I have to talk  to 
98 other  Senators, and Congressman Emery and Congresswoman 
Snowe will have to talk  to the other Representatives,  presumably.

I would like to get your assurance. Can we do that  in good faith? 
Are these fair and reasonable values?

Mr. Pierce. Yes, Senator . If you had come to me at the time the 
Indians did and said you wanted 300,000 acres of land, I do not believe 
I would have had them for you at this price. And, to be more specific, 
a company did come to me between the time this star ted and now 
and wanted 200,000 acres of land. I hate  to be naming companies. 
We are a consulting firm; you can appreciate  this. But they are a 
good, big, reputable company, and they wanted land pre tty  near to 
where the Indians here do—a little further west. Ana if you asked 
me a couple of quest ions, you would know about whom I am talking.

I told them at the outset; I said:
Look, gentlemen, you are  looking at  $200 per acre, and I will have  for you a 

lot of litt le pieces, and  they  are going to be lousy to manage.  You jus t hav e to 
recognize that , or you are was ting  your money hiring me.

Senator Mitchell. So, one of the factors here is large, contiguous 
parcels of land that  are advantageous to the buyer?

Mr. P ierce. That is correct.
It  is almost murder for an absentee fellow to look after 100-acre 

pieces of land, Senator.  You send a man out there with a truck; he 
is gone all day; he comes back, and he has sold three cords of wood; 
you have lost money; you just cannot do it.

Senator Mitchell. Based on your experience and what  you have 
done in this case, you are satisfied th at  this is not  a case of a giveaway 
and tha t the taxpayers are not being ripped off, and tha t these are 
appropriate values lo r the lands in question?

Mr. P ierce. Th at is correct.
Senator Mitchell. Th ank  you, Mr. Pierce.
Senator Cohen. Th ank  you, Mr. Pierce.
Our next witness is Mr. Henry Bouchard,  president ol the Maine 

Municipal Bond Bank. He will speak to the problems that he per­
ceives will be raised if the claim goes unresolved.

Prior to your s tatemen t, Mr. Bouchard, I would like to express my 
thanks to the chairman of the Indian Affairs Committee, Chairman 
Melcher. He has  been most cooperative throughout.  He has even gone 
so far as to cancel his own scheduled hearings to accommodate me and 
Senator Mitchell on this matte r.

I also wish to thank Max Richtman, staff director. He has worked 
miracles in getting us these rooms for the past  2 days. Tim Woodcock, 
of my own staff; Jean Streeter, and Maureen Walsh have all worked 
very hard with all the parties to make these hearings possible.
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We are going to t ry to complete this this afternoon. I will continue 
the hearings, at least until 4 o’clock, and then turn the gavel over to 
Senator Mitchell to complete the afternoon’s hearings.

But again, I would like to remind the people in the audience today, 
that  during the next 2 or  3 weeks, while Congress is in recess, while 
the Secretary of the Inte rior  and his staff are working with members 
of the tribes, counsel, and attorney general’s office to resolve those 
issues tha t were raised yesterday as far as the problems they may have 
are concerned; and the interpre tation of various part s of the language, 
this committee will stand ready  to have another day  of hearing if it 
becomes necessaiy; to take  whatever testimony we need, to clarify 
any  remaining issues of ambiguity.

Mr. Bouchard, perhaps you could summarize your testimony.

STA TEMENT OF HE NR Y G. BOUCHARD, PR ES IDEN T, MA INE  
MU NIC IPA L BOND BANK , AUGUSTA, MA INE

Mr. Bouchard. Tha nk you, Mr. Chairman.
I think I can summarize my s tatem ent in abou t 5 minutes.
Senator Cohen. With out objection, the full text will be included in 

the record at the end of your testimony.
Mr. Bouchard. My interest in being here, of course, is, I guess, 

because we were part  of the problem when this thing originally started . 
We were not part of the problem, but we were the ones who brought it 
forward when the bond issue we tried to sell in 1976 finally met with 
some major  opposition.

We have done several things since then to expedite the solution to 
the problem because we wanted  to continue in the bond market. As 
you know, we have been able to do tha t. I feel, personally, that the 
reason we have been able to do tha t is tha t we have had so many 
people working in the right direction.

At this point in time, if Congress sees fit to turn it over to the 
courts, I think the forward progress wre have made is going to change 
direction. Tha t is what I am concerned about, and tha t is where I 
want  to address my few comments.

Senator  C ohen. I have noticed your presence here throughout the 
day. The statem ent was made tha t Maine has functioned rather well 
with this cloud hovering on the horizon for the past  3 or 4 years; tha t 
we continue to issue bonds;  tha t no real adversity has been suffered. 
Perhaps you could address yourself to  whether  there has, in fact, been 
advers ity, or whether you would anticipate adversity if, in fact, this 
is not resolved out of court and should go to court. What, in your 
judgment, would be the results of that?

Mr. Bouchard. Let me just give you a few’ numbers before we do 
that ; tha t is the point I want  to make.

There are about $127 million tha t municipalities have borrowed, 
eithe r through the Bond Bank or through other lenders out there. So 
I am talking about $127 million in the affected area; there is a lot 
more than that in the State . Of this $127 million, there are a lot of 
bondholders, and if this thing is not, in fact, resolved, or let us say, if 
the media makes some comments tha t this thing will not be resolved 
shortly , then the investor w’ill become more concerned, particularly 
with the markets we have had in the last 6 months . They would say,
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why buy Maine paper when you can buy other paper? That is what 
my concern is.

With $127 million out there, if the buyers all cf a sudden got 
nervous because this issue was not being resolved, all th is paper which 
Maine people do not hold but  bondholders all over the country, they 
would have a doubtful situa tion in trying  to remarket those bonds. 
Th at $127 million would be affected.

Beyond th at, the need out there seems to be about  $12 to $15 million 
a year of additional dollars. We have been lucky;  we sold just 1 mon th 
ago at  very reasonable rate s. If we continue with this process, and the 
delay gets to be more serious, then it would appear  to me tha t every 
year  we delay th is would compound the issue and would increase the  
rate  tha t municipalities would have to pay for their  bonds.

If this continues, and the situat ion appears to be favoring the  
Indians , whether it  is of a major nature or not, some communities will 
not  be able to go to market  at all. If that happens, then you can 
imagine the disruption in those towns. Most Maine towns borrow, n ot 
only on a long-term basis, but  on a short- term basis. In the area, they 
borrow something like $35, million annually jus t for an annual opera­
tion base. So if some of those communities—we are going to hear from 
Millinocket later. Millinocket  will talk about  thei r specific problems, 
and theirs are more real. If the issue continues, that will be a more 
general feeling in the Sta te of Maine.

Senator Cohen. You are saying, then, because there has been at 
least a perception that  this matter  was evolving into a negotia ted 
settlement  out of court,  there has been no real financial hardsh ip 
visited upon individua l townships at this point. To the extent that  
that  appears to be deterio rating; to the exten t it appears more likely 
that  this will not be resolved by Congress, bu t, rather, by the courts ; 
would tha t cause a much higher bond rating?

Mr. Bouchard. I thin k it would cause higher interest rates, and if 
the condition got to be so acute tha t there were some problems—really, 
we are talking about the tax base. If we lose the  tax base, in effect, we 
will not have any more security behind those bonds, so the bondholders 
will not invest in those bonds.

Senator Cohen. W hat  happens if a town cannot sell its bonds be­
cause of the doubt th at  has been cast? What options are available to 
that particular town? How does it finance its municipal or town 
operations?

Mr. Bouchard. Millinocket will address that  specifically. But, my 
contention would be th at  if a town cannot borrow on a temporary basis, 
it will delay the road construction or the fire s tation construction . If 
it cannot borrow on an annual basis to pay for the policemen, because, 
as you know, in Maine, you collect about  two-thirds of the year , 
operating the first two-thirds with borrowed money and collecting 
thereafter , some of those communities will have to go to the State for 
some kind of support  in the meantime.

Senator Cohen. Senator Mitchell?
Senator M itchell. I have no questions of Mr. Bouchard.
Mr. Bouchard. I can go on with this, unless you have some more 

questions.
Senator Cohen. The  State of Maine on October 1, 1976, canceled a 

large sale of municipal bonds for towns tha t were situated in the claims
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area. Can you tell us, for the record, what the c ircumstances were under 
which this cancellation occurred?

Mr. Bouchard. The Bond Bank was directly involved in tha t. The 
Bond Bank issue was the one tha t was delayed. In 1976, the Indian 
claim, accented by the Mashpee situation , came more to the front. 
Several bond attorneys decided to give only qualified opinions. I would 
relate that  to buying a new house and getting a title on it  t hat  is not 
clean. Who is going to invest in th at kind of situation? Because several 
attorneys  refused to give us opinions tha t were c lean because of the 
Indian litigation situat ion, we stopped the whole issue. Since then, 
as you know, we have gotten some opinions from our own attorney. We 
have seen the action of the Governor’s office, and we have been able to 
go back to the marketplace, and the market a t this  point in time seems 
to discount the Indian situat ion.

I think today, if we were marketing, that would be so, except for a 
couple or three Maine communities. But if we continue to go to the 
court process, with the media and the courts in favor of the Indians 
winning the case, then  I thin k our situation is going to be impossible.

Senator Cohen. Forget about the media reports as to  who is winning 
and who is winning during the course of negotiations. Wha t is the 
impact of filing a suit by the Justice Department against the State of 
Maine designating a por tion of th at 12.5 million acres of land? Wba t 
would the impact, be, in y our  professional judgment? Would there be 
an impact?

Mr. Bouchard. I think  there would be an impact.
Senator Cohen. What kind of an impact?
Mr. Bouchard. I think the impact would be in some communities 

that  are more directly affected—Millinocket, Medway, maybe some in 
the Old Town area. Going to  the market would be difficult for them.

Senator Cohen. Would i t affect generally the  bonds of other pa rts of 
Maine? In o ther words, there  is some sentiment in the southern par t of 
the State tha t this really does not affect them. They are no t in part  of 
the claims area, and therefore their bonds are sound. Is there any 
experience you have had where the marke tabili ty of those bonds on a 
statewide basis would be affected?

Mr. Bouchard. My personal comment  on th at is this. If the  magni­
tude of the claim stays at 12 million, or two-thirds of the State, how 
much can the  rest of the taxpayers absorb? At some point in time, the 
whole Sta te is going to be affected.

Senator Cohen. Wha t you are saying is t ha t those towns who are 
having trouble marketing their  bonds would have to turn to the State?

Mr. Bouchard. The State would have deadwood, and it would be 
subs tanti al because of the $127 million tha t is out there, plus thei r 
needs. Eventua lly, I think  it could affect the  whole State.

Senator Cohen. Thank you very much, Mr. Bouchard.
[The prepared statement follows:]

Prepared Statement of Henry G. Bouchard, Executive Director, Maine 
Munic ipal  Bond Bank

The  M aine Municipal Bond Bank was create d as an independent sta te agency in 
1972. Since its creation, it has  loaned funds  to 157 municipa lities  for capi tal 
improvements. The total  am ount of loans  the  Bond Bank  presently  holds amounts  
to $184,000,000. Of this $184,000,000, $54,000,000 represent ing 46 units of govern­
ment has been loaned to towns, cities and special dis tric ts in the  “so called”
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affected Indian  area. When the Bond Bank was created in 1972, the purpose was 
to enable communities to finance thei r capital projects at the lowest possible 
interest costs in order to reduce the ultimate taxpayer cost. The Bond Bank has 
been performing this function for several years. More recently the Bond Bank 
has worked to improve the financial management of cities and towns through 
educational programs and on-site assistance. The purpose in improving financial 
management is to maintain a very high investor confidence in all of the State of 
Maine and particularly in Maine municipal bonds.

I would like to take a few minutes and explain municipal bonds in general. 
Municipal bonds usually are sold in two basic forms; A general obligation bond 
or a revenue bond. General obligation bonds ultimately  depend on the taxing 
power of a municipality on the land and buildings that make up the community. 
Anything tha t would change the tax  base (taxing power) of those bonds would in 
fact change the  security and subsequently would change what the investor thou ght 
was his original investment. On the other hand, revenue bonds depend on a source 
of revenue similar to a sewer bond or water charge that also could be affected by a 
land claim because some of the p roperty involved in the  claim may change its use 
and later the income from those properties that would be available to pay the 
bonds would change.

When a community goes to the  Market place, its interest is set on the ir bonds 
by a number of factors including the municipal ity’s financial condition, the 
market’s acceptance, the m arketing of the bonds, the  general st ate  of the economy 
and, of course, the  Bond Counsel’s opinion on those bonds. These factors plus the  
normal process of having the bonds rated by investment houses such as Moody’s 
and Standard & Poor help determine the acceptability of those bonds in the 
marke t place. The Maine Bond Bank does an appreciable amount of bonds for 
small communities in Maine and in the past years has maintained a AA rating, 
which is very high quality,  and consequently passes a subs tantial amount of 
savings to the small issuers in the State.

Let ’s relate the Indian  Land Claim in the State  of Maine and what the potential  
effect of delay by Congress to approve the Maine Indian  Land Claims settlement 
would mean. Presently there is an overall to tal of $127,000,000 outstanding in the 
claims area by investors that  have bought bonds either through the Bond Bank 
or through commercial and savings banks, and loans made by  the Federal govern­
ment through its several agencies. The outstanding bonds and loans depend on 
land and building taxes for support. If any of the land were returned to the 
Indians  in the claim area, then  the security of the bonds and loans already out­
standing, the $127,000,000, would change. Whether the change is material or not 
would depend on the size of the land settlement, the amount of land, and the 
location if it has a mater ial effect on the individual community’s tax base. If the 
return of land was substantive,  then the investor in Maine bonds, particula rly 
those tha t are presently outstanding, would certainly be concerned and might at 
some future point attem pt to sell those bonds in the secondary market  at a dis­
counted price. On the other hand, if the town that lost some land and was going 
to try  to  sell some new bonds may have some difficulty and have to pay an extra 
dividend to the investor because the security for the bond has been reduced. If 
the tax base of some towns were substantially returned  to the  Indians, the problem 
of borrowing then becomes impossible.

In 1976, when the Indian Land Claim first affected the Bond Bank, everything 
in the marketing of bonds in the “so called” Indian Claims area stopped. The 
Bond Bank together with  the Governor’s office, the Attorney General’s office, and 
the committee set up to try  to resolve the  problem decided to hire a law firm to 
review the claims. The law firm of Hawkins, Delafield & Wood reviewed the Indian  
Land Claim to see what effect it could potential ly have on the future sales of 
municipal bonds. A copy of their opinion is enclosed in this testimony. There 
opinion basically s tates  tha t, in their opinion, no land would be returned to the 
Indians. The Bond Bank, the State  of Maine and other  agencies were then able to 
return to the market place and continue to sell bonds. With the Hawkins’ opinion 
and a continued effort on the part of all concerned to resolve the problem, we have 
arrived at a settlement that is now pending before you. If this settlement is not 
approved, the  m arketing might become more difficult.

Bond investors are very sensitive to any deviation from the normal market 
procedures and with the present guidelines as to w’hat  must be disclosed in the 
official sta temen t to the bond investor, it has become very impor tant to disclose 
every single fact abou t a unit of government. This  is the case with the Sta te of 
Maine and the Bond Bank’s disclosure of the Indian Land Claims. You will note in
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an enclosed document, an official s tatemen t of the Bond Bank discloses in quite a 
lot of detail the pending Indian Land Claim and its potential effect on the bonds. 
If Congress does not approve the settlement and litigation proceeds, it is my 
opinion that  because of disclosure requirements and investor sensitivities any 
delay in the final set tlement of this claim would end up costing the State  of Maine 
a substantial amount of dollars. The inves tor will be unsure of the final results and 
will require a higher interest rate to invest in Maine bonds in the affected area. 
The longer the  delay, the larger the doubt and the more the investor is going to ask 
in interest rates to make up for tha t d oubt and insecurity. Let’s assume there is a 
five year delay in the settlement and we assume that a delay would cost an issuer 
an additional 20 basis points or two tenths  of one per cent. This is based on our 
historical projections of bonds issued and additional needs in the affected area of 
approximately $12.7 million annually. The cost of just this doubt could be nearly 
$1 million add itional  costs to the municipalities in the affected area. If the delay 
continues and the Indians  gain a more favorable position either through the press 
or through the Courts, this cost would greatly increase. If the Indians position 
gains solidly in the Courts, then the borrowing by municipalities would probably 
cease because the investor would become more fearful and the basic investor theory 
is why buy bonds t ha t have a fear of not being paid out when you can buy other 
bonds t ha t have a good security. I would ask members of this committee to do 
some investor inquiries in their own sta tes as to what effect any litigation, whether 
this litigation or any other, might have  on municipal bonds whether it be the bonds 
they are presently holding and would like to sell on the secondary mark et on bonds 
they are contemplating buying. I am sure the answer tha t most of you will get is 
there are plenty  of bonds available, why invest in questionable quality bonds. 
Regardless if we talk  about the Indian  Land Claims in Maine or about Cleveland 
bonds or New York bonds, I am sure you will find the investors in your  own state 
will give you the very same answer.

I would strongly recommend that this committee give Senate bill 2829 their  
immediate and favorable support.

Senator Cohen. Our next witnesses will be Mr. William Ayoob, 
town manager of the town of Millinocket; and Mr. Dean Beaupain, 
chairman of the  Millinocket Town Council.

Both of these gentlemen will describe the difficulties that Millinocket 
has had as of la te because of this particular  claim.

We welcome your testimony, gentlemen. The same rule will apply— 
to the exten t tha t you can summarize, we would appreciate it. But 
your full statements will be made a par t of the  record at the end of 
your testimony.

STATEMENT OF WILL IAM AYOOB, TOWN MANAGER, MIL LI­
NOCKET, MAINE, AND DEAN BEAUPAIN, CHAIRMAN, MILLI­
NOCKET TOWN COUNCIL, MILLINOCKET, MAINE

Mr. Ayoob. Senator, I will st ar t off first with ju st an overview, and 
Mr. Beaupain will give you the particulars.

I have sent a le tter  to the committee, and i t is very brief for me to 
summarize. Our community is situated right in the middle of the entire 
claim land, and we have been very much affected by  it. Our ability 
to borrow money on a year-to-year basks has been seriously questioned. 
We have had the cooperation of financial institu tions of Maine, but 
it has been a constant battl e, and Mr. Beaupain will explain tha t to 
you.

At this point, I would just  like to address myself to some of the 
points tha t were raised this morning. I think it shows very poor tas te 
to talk abou t violence and tha t type  of th ing because, as concerned as 
I am about the social impacts that we will be facing if this thing is not 
settled and sett led quickly, the people of the S tate of Maine, generally,



are not violent people, and the Indians in the State  of Maine are not 
violent people. They have a history of being very, very peaceloving 
and generally get along with their  neighbors.

We are asking the Senate and the House—when it gets to the 
House—to support our request t ha t th is claim be settled. It  is making 
our financial lives very uncer tain, and, frankly, the re are a lo t of people 
who do have homes who are jus t quietly nursing some suspicions as 
to what is going to happen to them and their homes.

With tha t, I would like to turn  this section of our presen tation  over 
to Mr. Beaupain who is the  chairman of the town council.

[The mater ial follows:]
P r e p a r e d  Sta t e m e n t  o f  W il l ia m  A yoo b, T ow n  M a n a g er , M il l in o c k e t , 

M a in e

The Town of Millinocket respectfully requests your support  for the Indian 
Lands Claim settlement.

Our community is situated  in the  midst of the claim and is very much affected 
by the turmoil the claim has caused.

Our ability  to raise money to opera te our town and provide capital improve­
ments is constantly under the pressure of a “ cloudy” legal opinion. T hat “cloud” 
is the Indian Lands Claim which is written into financial legal opinions and 
restricts marketab ility of our securities and affects our ability  to get more favor­
able interest rates.

Court action could go on for years. Costs continue mounting. Litigation fees, 
interests on money, etc. will cut more and more into the final outcome.

Perhaps even more impo rtant  than money, is the social and morale factors. 
People, and their security of mind and body, are a t stake on both sides. A tension 
is present and will ultimately have to be dealt with. A peaceful and honorable 
settlem ent is in the best interes ts of all concerned.

Again, you are requested to  support  the proposed settlement and encourage the 
adoption so t ha t both sides can get back to productive living and concentrate 
more fully on improving the qual ity of lives of Maine’s people, rathe r than  liti­
gating for years to come.

Senator  Cohen. Mr. Beaupain?

STATEMENT OF DEAN A. BEAUPAIN, CHAIRMAN, MILLINOCKET 
TOWN COUNCIL

Mr. Beaupain. Tha nk you.
Senators, I would like to just summarize the testimony I have 

submitted.
Senator Cohen. Withou t objection, the full text  will be included 

in the record a t the end of your testimony.
Mr. Beaupain. Star ting  in 1976, the legal opinions required for 

the town of Millinocket, the issued tax anticipation notes, have been 
qualified because of the Indian land claims. The first time we noticed 
any problem was in 1978. In tha t year, a Boston bank purchased 
some of our notes for resale in their market . Eventually,  they resold 
$750,000 cf those notes to a Maine bank apparently  because there 
was no market in Boston for them.

In 1979, a different Boston bank purchased some of our notes— 
$2 million worth—and could not sell them. Eventually, they sold those 
notes to an affiliate of the  bank tha t bought our entire issue and then 
sold part to the Boston bank. . .

In 1980, we received only one bid for our tax anticipa tion notes, 
and tha t was from the same local banks tha t had received the bids
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in the prior 2 years. And that bank was unable to convince either 
of the two Boston banks to partic ipate. The reason was tha t each 
of those two banks had encountered difficulty in the past in selling 
our notes in the market because of the qualified legal opinion. As a 
result, we could borrow only $1.5 million rath er than $3 million in 
Jan uary of this year.

As a municipality, this posed a problem for us. We had been plan­
ning on $3 million to finance our operation through 1980, and we 
could raise only half of th at.

Senator  Cohen. Wh at are you doing to compensate? How are 
you handling tha t difficulty?

Mr. Beaupain. Well, we crossed our fingers. Our bank said to 
wait until June and see w hat  we could do at that time. In June, our 
bank did convince the Boston bank to come in and help us out , and 
they gave us the additional $1.5 million; so things worked out all 
right.

However, we paid 7.25-percent interest,  as opposed to a 6-percent 
interest rate for a municipality  with Millinocket’s rating, withou t 
a qualified legal opinion.

Senator Cohen. Wha t does tha t trans late into in terms of dollars 
and cents?

Mr. Beaupain. Th at trans lates  into about  $7,000 this year. The 
reason it is $7,000 is that  we are only borrowing tha t money from 
June  until November 4 o r 5. Normally, we would repay tha t money 
on December 3E So that  is another condition they  imposed on us; 
we had to pay tha t money back earlier.

Senator Cohen. How do you pay the money back?
Mr. Beaupain. Our tax receipts normally sta rt coming in in early 

October, and by the end of the year we have the majority  of it  back.
Senator Cohen. In other words, to pick up the $7,000 difference, 

you are going to have to increase your t ax base, are you not?
Mr. B eaupain. Certainly.
Senator Cohen. For the tax rate—the base tha t currently exists?
Mr. B eaupain. Yes, we will.
Senator Cohen. And if that  continues on a sustained basis—let us 

say this case does go to court, and assuming it  lasts for the 6- or 7-year 
period unt il it  is finally resolved, you would then find yourselves in the 
position of having to finance both  short-term and long-term bonds, to 
the exten t t ha t you could even find any investors for them, by raising 
your proper ty tax rates in the area.

Mr. Beaupain. The only practical  answer for the town of Milli­
nocket  is to raise its taxes to  the point where it collected enough money 
to finance its operations during the year until the  taxes came in.

Right now, Millinocket, as most towns in Maine, plays a year behind 
the game. We spend all the  money, and then  we collect it. And it  would 
be very  difficult for a town of our size to raise the  taxes for the number 
of years necessary to get $3 or $4 million cash on ha nd at the beginning 
of the year to finance us through the year until our tax collections come 
in.

Bu t if this case were to go to court and had the effect of drying up 
the tax anticipation market for us, tha t would be our only alterna­
tive—to raise taxes, to give us enough money to finance our town.

One thing we could do is bring our tax due date forward; some towns 
do tha t. We could also, I understand, take steps to  have taxes paid four
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times a year, or  something of th at  nature. I t is jus t th at  we do no t have 
very  much time to do that , and we do not really have the resources to 
face all tha t.

I th ink Millinocket is very fortunate in tha t we have a full-time town 
manager, and when Janu ary  came and we could not borrow all our 
money, we had a person who could go to work on this full time and t ry 
to straighten it out to the exte nt possible. Many  other  towns in the 
claims area are not tha t lucky. They are smaller towns, and they  do 
not  have those resources.

So we feel tha t if these claims are not resolved our problems can only 
increase, and those problems can only spread to other  towns in the 
claims area.

In Ja nua ry of this year, we also tried to raise $1 million in long-term 
financing. The Maine Municipal Bond Bank approved our appl ication, 
and our attorney once again qualified his legal opinion, and the att or­
ney for the Maine Municipal Bond Bank, for that reason, rejected the 
town, and we were not able to participate at that  time.

We have a note due wi th our local bank in the first week of August 
of this year for $775,000, and,  quite truthfully, we do not know how 
we are going to pay tha t. If we do nothing between now and the 
first week in August, our ban k will have to make a decision whether 
to defaul t us or to make some other arrangem ent. They have told 
us that  they will not default us; they will rewrite the note for at 
least a year to see if we can come up with some alternative form of 
financing, but if we do th at  we compound our local bank’s ability 
to lend us tax anticipation money. There are apparently sta tutory  
limits on how much a part icular bank can lend to a particular munici­
pality , and the more money we have with them the less tax anticipation 
money we can get, and it jus t compounds the prior problem.

Mr. Bouchard told me earlier today that we can forget about  
partic ipating through the Maine Municipal Bond Bank until this 
qualified legal opinion is taken care of. In the interim, we have been 
contacting some other  institutions to see if we cannot perhaps have 
a direct placement of funds. The one company that has responded 
to us so far tells us that  they probably could sell 10-year bonds at 
8.25 to 8.5 percent interest, which is almost a 40-percent increase in 
the intere st rate  over which the Maine Municipal Bond Bank was 
able to sell their bonds at  earlier in the year.

We are not tha t h appy about tha t high an in teres t rate, and we are 
waiting to hear from oth er companies to see if there is any al ternat ive. 
If we cannot come up with an alterna tive, our local bank will require  
us to  pay back the money we owe them over 5 years at the prevailing 
rate  of interest which, once again, would have  to come directly from 
the taxpayers each year.

So, it has been our experience that the Indian land claims have 
adversely affected our financial planning. They have thrown every­
thing up in the air; they  have definitely affected the cost of borrowing 
money; and they certain ly have the potential to affect the availab ility 
of money in the future . For t ha t reason, we would like to see the  Con­
gress resolve the situa tion now.

Senator Cohen. Th ank  you, Mr. Ayoob and Mr. Beaupain.
Senator Mitchell?
Senator Mitchell. I have no questions; t han k you both gentlemen.
[The prepared stateme nt follows:]
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Prepared Statement of Dean A. Beaupain

Mr. Chairman, members of the Committee, My name is Dean Beaupain and 
I am the Cha irman of th e Mill inocket Town Council.

I app rec iate  the opp ortuni ty to appea r before this Com mit tee and describe 
some of t he  problems experienced bv the  people of t he Town of Millinocket as a 
resu lt of the  so-called Ind ian  Land Claims  in Maine.

Millinocket is a town of approx ima tely  8,000 people, located in nor th-c ent ral 
Maine. The  land  comprising Millinocket was o rigina lly pa rt of Ind ian  Township 
No. 3 which was purchased by the Sta te of Maine  from the Peno bsco t Indians 
in 1833. Atto rney s who have  studied the  Ind ian  land claims tell  me th at  Milli­
nocket, along with  several oth er areas of the  Sta te, is in a unique ly precarious 
position because it was purchased direct ly from the  Indians  af ter  Maine  became 
a state.

Our difficulties, because of the Ind ian  land claims, have been in two areas, tax 
ant icip atio n borrowing, and long ter m borrowing.

In Millinocket, our budget is on  the calen dar year. However, proper ty taxes , 
our  princip al source of revenue, are tradit ion ally due and paid  in early  November 
of each year.  Therefore, Millinocket  generally borrows a sum of money  in Jan ua ry  
or Feb rua ry of each year in ant icipat ion  of its proper ty tax receipts in order to 
finance i ts operation s during the year . The  money is repaid  a t th e end of each year .

Local ban ks subm it bids to the Town  for our tax  ant icipat ion  needs. Corre­
spondent ban ks from Massachusetts  usual ly par tici pat e with  the  local banks in 
th at  the  ban k awarded  our bid sells a portion of the notes to the  correspondent 
bank and  the  correspondent bank resells the  notes  in its marke t. This  procedure 
is followed because our local bank cannot always  supp ly all of o ur capi tal needs.

In 1979, the  Town wished to borrow $3,000,000 in anti cipatio n of it s taxes. The 
bid was award ed. to the No rtheas t Bank of Millinocket which place d $1,000,000 
of our notes within the  Northe ast Bank Association, and $2,000,OdO of o ur notes 
were t aken  by a Boston bank .

The  Boston bank was unab le to resell the  notes  in its ma rke t because of the  
Ind ian  land  claims and eve ntually  sold the  notes to the  No rth east Bank of 
Lewiston, Maine, which is affiliated with  the  Northeas t Bank of Millinocket.

In 1980, the  Town once again solicited bids for $3,000,000 in anticipa tion  of 
our taxes . The  Northeast Bank of Millinocket,  the  only ban k to submit  a bid, 
was no t able to convince out-o f-state banks to par tici pate w ith the m in su bmittin g 
the ir bid because of the prio r yea r’s experience.

As a result, our local bank could lend us only one-ha lf—$1,500,000—of our  
required fund s through  its association.

In Jun e of th is year, we again  solicited bids for the  remaining $1,500,000 of tax 
ant icip atio n money. A Boston ban k did par tici pate with  the No rth east Bank of 
Millinocket in advancing us the  money. However,  we paid  a price. Our inte rest  
rat e was 7.25 percent as opposed to app roxima tely  6 pe rcen t for a  community such 
as Millinocket withou t the  Indian land claims problem.

In add ition, we are now in a posit ion where only one ban k submits bids for our 
tax  ant icip atio n needs. If th at  bank is unable to obtain  partic ipa tion of out-of-  
sta te ban ks in submittin g bids due to the Ind ian  land claims, our  problems in th is 
area  will continue.

As I have trie d to explain, the  people of Millinocket have  experienced diffi­
culties  in the  area of tax ant icip atio n borrowing. We feel th at  our  problems will 
persist.u nti l the  Indian land  claims are  resolved.

Mill inocket, during recen t years,  has  constructed  a recreation  complex and a 
wastewater  tre atm en t plan t. Cost overruns , and litigation conce rning the  two 
projects, have forced us to  borrow $775,000 on a sho rt-term  basis. Early  in 1980, 
we decided to raise $1,000,000 in long-term  funds  to  r etir e the  $775,000 note with 
our  local bank  and to finish our wastew ater tre atm en t plan t.

We applied  to the  Maine Municipa l Bond Bank in o rder  to particip ate  in th eir 
1980 Spring  issuance of bonds.  The Maine Municipal Bond Bank  is a s tat e enti ty 
crea ted to assis t Maine municipa lities  in issuing and selling long term obligat ions 
nationwide.

Our at torney  qualified his opinion by disclosing the existence of th e Indian land 
claims, iden tify ing Millinocket as being  within the  genera l area of the  claims and 
outl ining the possible adverse  consequences of the claims upon the  T own ’s ability 
to repa y the bonds  through pro per ty taxes  should the  Ind ian  land claims be 
successfully prosecuted by the  Indians.



Unfortunately, counsel for the Bond Bank rejected the qualified opinion of our 
attorney and we were not allowed to participate in the  spring issuance of bonds by 
the Bond Bank.

Those towns th at did part icipa te in the bond sale will pay 6.868 percent interes t 
on thei r twenty-year bonds. Ten-year bonds were sold a t 6.2 percent interest. But 
for the Indian  land claims, we feel we could have par ticipated in the sale and sold 
twenty -year bonds.

We are now in the process of attempting to raise the  money by direct placement 
of bonds through an investment company in Maine. If successful, we expect that 
our bonds will be sold enti rely within the State of Maine, rather than nationwide 
through the Bond Bank.

An investment firm, which has expressed an interest in working with us to  raise 
the needed funds, feels i t can sell ten-year bonds a t 8.25 percent to 8.50 percent  
interest.

It  appears tha t the people of Millinocket, because of the Indian land claims, will 
pay a stiff price to place their short-term obligations on a long-term basis. Firs t 
of all, the repayment period apparently will be ten years ra ther than  twenty which 
will double the amount of principa l to be repaid each year. In  addition, we will pay 
33 to 37 percent higher interest since the bond Ban k’s ten-year bonds were sold at 
6.2 percent  interest rather than 8.25 to 8.5 percent interest.

For example, ten-year bonds, at 6.2 percent interest, would require a first year 
payment of $162,000. Ten year Bonds, at 8.5 percent interes t, would require a 
first year payment of $185,000. Twenty year bonds, a t 6.86S percent interest, 
would require a first year payment of $118,680. As you can see, if we are successful 
in marketing our bonds, our people will pay a premium because of the Indian Land 
Claims.

If we cannot sell bonds, we must repay our local bank $775,000 over five years 
at the prevailing interest rate. This a lternative appears to be the most expensive 
for the taxpayers  of Millinocket.

Millinocket was incorporated in 1901, shortly  after it was carved out of the 
forest when the Great Northern Paper  Company mill was built. The basis for the 
Indian Land claims predates the creation of Millinocket by many years. For this 
reason, our people do not feel responsible for the Indian land claims. However, 
our people are paying a price because of the claims. We feel tha t the people of 
Millinocket, and the people of Maine, will suffer adverse financial consequences if 
the Indian  Land Claims are litigated no ma tter  what the  final result of the ca.se. 
Therefore, we ask you to end this problem now by approving the legislation 
submitted to you by our Senators.

Senator Cohen. This committee will stand in recess until 4 o’clock. 
But before we take  this brief recess, the las t panel of witnesses that has 
been scheduled will not  be appearing. We have one final panel of 
seven witnesses, including Mr. Robert Coulter, Mr. Dana Mitchell, 
Mr. John Sapiel, Mr. Neil Phillips, Ms. Eunice Crowley, and Ms. 
Renee McDougall.

We will stand in recess until 4 o’clock.
[Recess taken.]
Senator Mitchell (acting chairman). Senator  Cohen had to leave 

for some pressing Senate business.
Before we proceed to the next group of witnesses, I want to announce 

that three o ther scheduled witnesses, Ron Andrade, executive director 
of the National Congress of American Indians; Kenneth Black, execu­
tive director of the National Tribal Chairmen’s Association; and Rex 
Evans,1 executive director of the United South and Easte rn Tribes , 
who had been scheduled to testify, have elected not to do so, bu t, 
rathe r, will submit material which will be included as part  of the record, 
without objection, at this point.

[The material follows:]
1 N ot received a t tim e of  print in g.
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NATIONAL TRIBAL CHAIRMEN’S 
ASSOCIATION

Suite  207 1701 Pennsylvania Avenue, N.W. Washington, D.C. 20006
202 -  343 9484

The National Tribal Chairmen's Association is composed of the elected 

federally recognized Tribes of our country. Its membership is composed 

of Chairmen, Governors, Chiefs and Presidents of the federally recognized 

tribes.

We appreciate the opportunity to present testimony in support of S. 2829. 

These people, until they won their case in Court, suffered greatly and 

gave up much to be a part of our great country.

Restitution at this time is of prime importance for many of our people. 

Congress can do the state, its citizens and the tribes a great service 

by the enactment of this legislation.

The National Tribal Chairmen's Association respectfully request that 

Congress approve S.2829 without undue delay.

Thank you
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NATIONAL TRIBAL CHAIRMEN’S 
ASSOCIATION

Suite 207 1701 Pennsylvania Avenue, N.W. Wash ington, D.C. 20006
202 -  343  9484

RESOLUTION

No. 4/80/3

WHEREAS: The Passamaquoddy Tribe and the Penobscot Nation are seeking a nego­
tiated settlement in resolution of their land claims, and

WHEREAS: the settlement agreement, as proposed, has the endorsement of the
general members of the Passamaquoddy Tribe and the Penobscot Nation, 
and

WHEREAS: the State of Maine has enacted a jurisdictional agreement with the
Passamaquoddy Tribe and the Penobscot Nation, and

WHEREAS: such funds will be separately appropriated and will be distinct from 
any Bureau of Indian Affairs funds appropriated for other or general 
purposes.

NOW THEREFORE, BE IT RESOLVED, that the National Tribal Chairmen's Association 
hereby, and without reservation, recommends and urges the Congress 
of the United States to approve without change the Federal Legisla­
tion proposed by the Passamaquoddy Tribe and the Penobscot Nation, 
and appropriate the reqested funds without delay.

CERTIFICATION

The foregoing resolution was duly adopted by the Board of Directors of the 
National Tribal Chairmen's Association in a duly constituted meeting on the 
16th day of April, 1980, at which time a quorum tas/present.

ATTEST:

SECRETARY .
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Senator Mitchell. The nex t and final witnesses are Mr. Robert  
Coulter of the Indian  Law Resource Center  and several members of 
Maine tribes. Those members who are seated at the table with Mr. 
Coulter are Mr. Dana Mitchell, Mr. John Sapiel, Mr. Neil Phillips, 
Ms. Eunice Crowley, Ms. Renee McDougall, Ms. Julia Coti, and Ms. 
Lorraine Nelson. They are here to express their  views of the claim and 
what  they  believe its impac t will be on their tribes.

Mr. Coulter, please proceed.

STATEMENT OF ROBERT COULTER, IND IAN  LAW RESOURCE
CENTER, WASHINGTON, D.C., ACCOMPANIED BY DANA
MITCHELL, JOHN SAPIEL, NEIL PHILL IPS , EUNICE CROWLEY,

* re nee  McDougall, Lor ra in e nelso n, and  ju lia  coti,
PENOBSCOT TRIBE

Mr. Coulter. I am the attorney who is attempt ing to work with 
these people, and Mr. Mitchell will lead the panel, if that  is acceptable.

Senator M itchell. C ertainly;  you may proceed in any form you see 
fit.

Mr. Mitchell?
Mr. Mitchell. Mr. Chairman and members of the committee, I 

would like to thank you a t this time for allowing me to speak with you 
today. Today I come here to speak to you about my concerns about 
our struggle for our lands and  our rights.

Today, I come here to speak in opposition to this  Senate bill 2829, to 
address the reasons I feel should be considered before this bill can 
proceed, if it does.

I am concerned th at  my inherent rights and fundam ental rights will 
be given up, as well as my children’s and my children’s children’s. 
Where are my rights expressed in these bills where I have not accepted 
them? It  does not  make any provisions in the bill for people who do 
not  accept it or its conditions. These are our lands and our rights. 
They  cannot be removed without our consent.

The process in which these bills are today, in my opinion, is not 
legal. I  will explain this in the following s tatemen t. It  is un fortunate  
that  this whole process and the development of this bill has been 
conducted in secrecy from the Indian people, plus the fact that im­
portant information was n ot made available to them or explained to 
them.

There has been no impart ial interpre tation of these bills presented 
to the Passamaquoddy or Penobscot people. I t is the feeling of many 
of the people that  there  must be some hidden meanings about  the

« implementation of these  bills and the development of them.
ft  is shown by the record tha t there has been no clear agreement by

the Penobscot or Passamaquoddy or Maliseet peoples in approving 
these bills.

At this time, it is necessary to make clear to this committee th at  
the lands of the Penobscot Nation are individual ly owned lands and 
are deeded lands. This land belongs to those individual people. These 
people who own the land have not consented to this; they have not all 
agreed to this. How is i t tha t these lands can be taken by the Federal 
Government? I think this is an absolute illegality according to the 
principles by which th is Congress opera tes.
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Senator M itchell. Excuse me, Mr. Mitchell; I  am not sure I under­
stood you. What lands are being taken by the Federal Government?

Mr. Mitchell. The lands tha t are individual ly owned and deeded 
to individual landowners, because I believe it st ates  in the bill tha t all 
presen t reservation lands will be held in tru st by the Federa l 
Government.

Senator Mitchell. I see. You are talking abou t the land tha t is 
presently  on the reservation.

Mr. Mitchell. The lands tha t are presently within the lands  of the 
Penobscot Nation.

Senator Mitchell. Would you, Mr. Mitchell, and any other speak­
ers, identify whether you are with the  Penobscot Nation , the Passama- 
quoddy Tribe, or the Maliseet Band? That would probably be helpful 
for the record.

Mr. Mitchell. Myself, I speak as a member of the Penobscot 
Nation .

Senator Mitchell. Th ank  you.
Mr. Mitchell. I  think it is im portant tha t the committee under­

stand the principle by which our lands are owned, and they are not 
within the same conditions as the Passamaquoddy land is held. So 
the taking of their lands would be illegal, by placing them in trus t.

There is a question th at  I would like to ask of this committee. 
Where, in all of this process, does it say that the lands of the Penobscot 
Indian Nation were considered or why they were not considered 
in the process here? I feel tha t this is another point of confusion 
that  has been presented to the Indian people. The Penobscot and 
Passamaquoddy people have not seen this bill as it is presented 
here. They have not had the oppor tunity  to see this bill. I t is totally 
different from what has been presented to the Indian people. So far, 
from what we can count, since we have been here and since the bills 
have been given to the State legislature, there have been approxi­
mately 30 changes made.

They have indicated  in the voting process t ha t there were technical 
and minor changes, and they were to be allowed. I would like an 
interpreta tion of tha t. Wh at constitutes technical changes, and what 
const itutes  minor changes? I consider these 30 changes in the bills 
major changes. The people have been informed that  if this happens 
the whole process of these bills will be considered null and void to 
the Indian people.

There has been talk  of clarifications, as stated in several memos 
that  have come. Clarifications, as I understand it, the consideration 
of m ajor changes, as indicated by Interior, by Justice , and by other 
agencies of Congress and the Federal Government. Neither the 
negotia ting team, nor Tom Tureen, nor our tribal governor have 
ever brought back these clarifications to the people. They have not 
considered to bring them back to the people. I think this is very 
unfai r; they do not  have that  au thority .

The inten t for which these bills are here is with the condition 
that  no changes will be in them—major changes—and these changes 
so far  have indicated major  changes in the bills.

It  is my understanding that Tom Tureen sta ted  tha t Congress 
would recognize the Houlton Band of Maliseets for the purposes of
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clarifying and clearing all Indian land claims in Maine. From my 
understanding,  the Houlton Band  of Maliseets has no auth ority  
from the Maliseet chiefs or counsels to represent the Maliseets in 
the land claims in the State  of Maine.

The lands th at  are offered for the Maliseets are pa rt of the acreage 
that was requested for the Penobscot  and Passamaquoddy people. 
The Penobscot and Passamaquoddy  people have not given permission 
for this land tran sfer , nor have they  agreed to the Maliseets being 
part of the Peno bsco t and Passamaquoddy land claims.

Senator  M itchell. Excuse me, Mr. Mitchell. Was there not a 
vote among the  members of the various  tribes?

Mr. Mitchell. No, there was not. The records there indicated 
this has never been brough t to the  people.

Senator  Mitchell. There has never  been a vote among the Penob- 
scots and Passamaquoddies on this proposed settlement?

Mr. Mitchell. You are talk ing  about the referendum vote on the 
bills?

Senator Mitchell. T hat  is rig ht.
Mr. Mitchell. Yes.
Senator M itchell. Was there a vote by the members of the respec­

tive tri bes to either  support or oppose this proposed settlem ent anti the 
State  Implementing Act?

Mr. Mitchell. The bills, as they were presented to the people— 
there was no opportuni ty for any objections to this or to make any 
changes in these bills. I unde rstan d what you are saying; I am clarify­
ing to the point tha t, yes, there has been a vote on this, but  in my 
stat eme nt which I will make after  this, I will try  to firm up what you 
are trying to ask.

Senator  Mitchell. I  just wanted to get one point clear—the basis 
for yo ur opposition. Yesterday, one of the witnesses testified tha t the 
vote was about 2% to 1 in favor, tha t is, approving  the proposed 
settlement and the State Impleme nting Act. You have suggested here 
today  t ha t there have been some changes since th at time in the legisla­
tion—30 changes—and you question whether they  are, in fact, 
technical or major changes.

My question to you is, do you oppose the Maine Implementing Act 
as originally suggested, or is your opposition based solely upon the 
fact th at  there have been some changes in the legislation?

Mr. Mitchell. I have opposed the issue from the beginning.
Senator Mitchell. So, the fact that there may have been some 

changes, which you suggest may be major as opposed to minor, is 
not  the decisive factor m your opposition to this settlement. You 
were opposed to it at the outset . Is th at  correct.

Mr. Mitchell. I have been opposed to  this.
Senator Mitchell. And even if there  were no changes, tha t is, even 

if there had been not a single comma changed, you would still be 
opposed. Is tha t correct?

Mr. Mitchell. I think tha t the changes that are made are jus t 
continuing on the downslide.

Senator Mitchell. In other words, they  give you more reason to 
oppose it, but it is not the fa ct of the changes th at  causes you to oppose 
the legislation. Is th at  correct? I am j ust  trying  to get at the basis of 
your opposition.
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Mr. Mitchell. I think the basis of my opposition is that my right s 
are at stake here, and I think  tha t is very important to me. I think 
the proposed bills, as they were first implemented, and any subsequent 
changes tha t have materia lized since then are still another increasing 
factor to the deterioration of my rights.

Senator Mitchell. All right. Tha t is what I wanted to clarify. 
Please proceed.

Mr. Mitchell. The Indian people were always informed that  the 
Native American Rights  Fund was funded by priva te grants. The 
India n people were never told that  NARF was paid by the Federa l 
Government and that  80 percent  of Tom Tureen’s salary and expenses 
are paid by the Federal Government.

The lawyer, as I have to view i t, hired to protect  our lands and 
rights  is being paid by the  people who are taking these lands and rights 
from us. And they may succeed. This, to me, would show who Tom 
Tureen  is actua lly working for as well as the  law firm he represents.

Senator Mitchell. You feel that because, as you allege, part of 
Mr. Tureen’s salary is paid by the Federal Government, tha t he has 
not  adequa tely represented the tribes?

Mr. Mitchell. Yes, I feel so. T hat is my opinion and feeling.
I also feel th at he should not be working on Indian land claims or 

dealing with Indian rights, or protecting the rights of individual  
Indians. It  should be told to the Indian world what kind of inte nt 
they  represent because it  is certainly not  the inte nt of the Indian 
people. I feel this is a direct conflict of interest in principle, as an 
attorney.

I would also question w hat  tr ibal governments would support such 
a law firm as this.

The Federal and State bills that were presented to the Indian 
people were never approved at a general meeting of the people. The 
people of the Penobscot Nation petitioned the Governor to bring these 
bills to a general meeting of the people where we conduct all the pro­
ceedings th at deal with  any material or any legislative material. This 
was never done.

The Governor, out of a workshop of counsel, had called for a 
referendum vote. He tota lly ignored the  people’s request through this 
petition to bring this  issue to a general meetmg.

There was also a petition received from people who are off-reserva­
tion, who live and reside outside of the State of Maine. They voted 
on the  issue without full understanding, without any legal or impartial 
interpretation  given to them. They did not  have time to consider th is ; 
the time element was very shor t for them.

Most  of the people who voted on it  voted on it  based on the notice 
that  was supplied to  them.

The committee that  I am a chairperson of, the Penobscot Indian 
Nation Judicial Advisory Committee, is a committee, a standing com­
mittee , to review and evaluate all interim laws and ordinances as well 
as to  recommend to the people any proposed laws or ordinances.

Senator  M itchell. Could I ask you, Mr. Mitchell, w hat would you 
and the other members here like to see happen?

Mr. Mitchell. I would like to see several things happen. I feel 
that  the most important thing at this time—and I would make this 
recommendation to this committee—is to hold field hearings on
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these proposed bills. We have an excellent facility at home where 
the committee could have some impar tial committee  come and 
evalua te it. The committee  could also get impartial evaluations 
of these bills set up; get this presented to inform the people what  
these bills imply; what  the legal meanings mean to them and to their  
rights ; hold the field hearings.

We have come here at our own expense and on our own time. 
We have not had the opportunity, as some people here who have come 
here to support this bill, to be paid by either the State government 
or th e Federal Government or some corporate enti ty. We have taken 
our own expense and time to come here because we feel that our 
rights are being done away with.

Senator  Mitchell. So, you want field hearings. Would you like 
to see Congress not pass th is legislation? Is that  what you want done?

Mr. Mitchell. My feeling on it is, yes, because I feel tha t my 
rights are being violated here.

Senator  Mitchell. So, you do not wan t this legislation enacted?
Mr. Mitchell. I do not want this legislation enacted.
Senator  Mitchell. Then,  what would you like to see happen?
Mr. Mitchell. Prim arily,  I would like to see field hearings held. 

I also think tha t, in conclusion of th at,  I would like to see these land 
claims go to court. I think it is important that they  be treated  fairly. 
It  is obvious tha t this whole process has been conducted in secrecy, 
basically, from the  Indian people.

Senator Mitchell. Bu t this is not a secret proceeding.
Mr. Mitchell. I understand tha t, but this is not part of the 

negotiations.
Senator Mitchell. N o; I understand tha t.
So, really, what you wan t— I am t rying to get to the crux of your 

argument—you want  this legislation no t enacted; you want this case 
not  s ettl ed; you want  to go to court and have a trial  in court?

Mr. Mitchell. I think it would be fair to the Indian  people in 
all areas if this issue goes to court.

Senator Mitchell. Would you be prepared to accept the conse­
quences if the co urt decided tha t the  Ind ians were entitled to nothing?

Mr. Mitchell. I thin k tha t is premature  in conception at this 
time—to unders tand tha t.

Senator Mitchell. Bu t you understand —just  as I said to Mr. 
Redmond—when you go to court, you do not  know what the outcome 
is going to  be.

Mr. Mitchell. I t does not mean tha t, because I  go to court, and I 
lose, I agree with the court.

Senator Mitchell. No; I am not asking you to agree with it. I 
know ; I have lost many cases, and I have ye t to  agree with one I have 
lost. But I accepted the results.

My question of you is this : Not that you agree with the court, but 
if you went to court and had a trial, and the court ruled that  the 
Passamaquoddy, the Maliseet, and the Penobscot were entitled  to 
nothing—no lands, no money, their claims were over—would you be 
prepared to accept th at  and say, “We had our day in court; that  is 
what we wanted”?

Mr. Mitchell. At least I would have my day in court.
Senator Mitchell. And would you be prepared to accept that?
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Mr. Mitchell. I would take it under advisement, certainly.
Senator  M itchell. You are sounding a lot like Mr. Redmond. You 

wan t to go to court, and you would obviously be prepared to accept it  
if you won, but you seem unprepared to accept a resu lt adverse to you.

I am not asking you to agree with it; I understand tha t perfectly. 
Bu t I am saying “accept it .”

Mr. M itchell. Yes; we would probably accept it. But tha t does 
not  mean we will agree with it.

Senator Mitchell. I understand  that . On tha t, Mr. Mitchell, we 
have no disagreement.

And you understand th at  that is a real possibility?
Mr. Mitchell. There is a possibility in anything. We understand 

tha t. The committee of which I am chairperson has had no input into 
these bills.

Senator Mitchell. Well, you have a chance today.
Mr. Mitchell. Nor has this committee had thie opportuni ty to 

seek an impartia l legal opinion of these bills. We were allowed to  ask 
any questions on these bills only the day before the people were asked 
to vote on approval of these. We could not give the people of the 
Penobscot Nation any evaluation of these bills or make any recom­
mendat ion to them as to wha t this might imply to them.

Senator  Mitchell. Mr. Coulter is your attorney? Are you an 
attorney,  Mr. Coulter?

Mr. Coulter. Yes.
Senator  M itchell. You are representing this group of people?
Mr. Coulter. Yes.
Senator  Mitchell. You have had an opportuni ty to look at this 

legislation, have you not?
Mr. Coulter. Yes.
Senator Mitchell. You have had an opportuni ty to advise Mr. 

Mitchell and the other members of the group here wh at you think the 
legislation does or does no t do, have you not? I jus t want to get this 
straight. He just  said that  he has not had an opportuni ty to look at 
this legislation and advise people about it.

My question to you is th is : This has been in the works for m onths; 
the legislation and the hearings  have been published. Have you had an 
opportuni ty, Mr. Coulter, to look this legislation over, to talk with 
your clients, to ta lk with anybody you wanted to about this legislation?

Mr. Coulter. No.
Senator Mitchell. Wh at has prevented you from doing tha t?
Mr. Coulter. It  is a new bill; it is not the same bill that  was 

submitted  to the referendum. We did discuss the old bill. We had about 
5 days to do th at.

Senator Mitchell. This was dated June  13—that  is 3 weeks ago. 
Have you had an opportun ity to look at this since then?

Mr. Coulter. Yes, of course. But there has been no referendum; 
no meeting. I had not met  with these people until about 9 :30 this 
morning.

Sena tor M itchell. You understand, Mr. Mitchell and Mr. Coulter, 
th at  as Senator Cohen set for the schedule, the  hearing record will be 
open for 30 days; then there must be action by this committee; then 
it mus t go to the Appropriations Committee. You now have the 
opportuni ty, tha t has existed for several weeks, to look at this, review
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it, make any analysis you want , make any comment you want to this 
committee  or to anyone else you want. You unders tand tha t, do you 
not?

Mr. Mitchell. Yes; I understand.  B ut I was saying to you tha t we 
did not see this bill, and neith er had the people seen this bill, until we 
arrived here. This has never been made available to the people as it is 
writt en here. This is a  to tally different bill t han  what the people were 
presented.

Senator M itchell. I am not going to argue about tha t. Whethe r it 
is to tally  different or no t is a m atte r of some interpreta tion.

In any event, you now have 30 days in which to make any analysis 
you want and submit any comments you want to this committee and 
make those views known to anyone you want.

Mr. Coulter. Let  me be clear; there is no question about whether 
or not we can make our views known here; the question is whether the  
people of the Passamaquoddy Tribe and the Penobscot Nation have 
ever had a chance to fairly evaluate the legislation and fairly speak 
their  minds about it, to fairly consent to it or re ject it.  We say we have 
not had that opportuni ty, and there is nothing that  we can do here; 
there is nothing that we can submit to you that  will change tha t.

Senator Mitchell. And there is noth ing that  I can do about that 
either, is there?

Mr. Coulter. Yes; you can refuse to pass it or support i t until such 
consent is manifested fairly and openly.

Senator Mitchell. And if another election were held, and you lost 
again, would you then support the bill?

Mr. Coulter. We m ight  not support it, bu t we would not  object on 
the grounds of fairness.

Senator Mitchell. All right.
Please continue, Mr.  Mitchell .
Mr. Mitchell. I feel that  this is a g reat  misrepresentation to the 

Indian people. The final bills only have to do with our rights. There is 
no guarantee of lands; there  is no guarantee of moneys. We are forced 
to give up everything th at  we have always had.

Senator  M itchell. Wait a minute. You unders tand this bill to say 
that  you would give up all your lands and rights, and you would ge t 
nothing in exchange—you would get no land or money? Is that your 
understanding of this bill?

Mr. Mitchell. I  am not gettin g any money; the Federal Govern­
ment is getting  the money.

Senator M itchell. A $27 million trust fund.
Mr. M itchell. That is going to the Federal Government.
Senator  Mitchell. Right—for whose benefit?
Mr. Mitchell. Tha t might  be for some of th e people’s benefit, but 

basically I see it as the Government’s benefit.
Senator  M itchell. You think  the creation of a trust fund, as con­

templa ted by this legislature, would be for the benefit of the Govern­
ment  and not for the benefit of the members of the tribes involved?

Mr. Mitchell. They ge t to control the land ; plus, they get to con­
trol and invest the money.

Senator Mitchell. And for whose benefit will the money be in­
vested?

Mr. M itchell. More likely the Secre tary of the Interior  or whoever 
they invest it through.
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Senator M itchell. Y ou think the Secretary of the Inter ior is going 
to keep the income from this trust fund?

Mr. Mitchell. I think  he will use the biggest percentage of it.
Senator M itchell. For himself?
Mr. Mitchell. Well, I th ink for Inte rior or for whatever  purpose the 

Government might deem necessary.
Senator Mitchell. And you think  it will not be used for the benef it 

of the tribes—is that what you are saying here today?
Have you advised them in th at respect, Mr. Coulter?
Mr. Coulter. Yes; and I agree with him.
Senator Mitchell. You are an attorney and you are telling me, in  

your judgment, you have advised these people th at  the Secretary of the 
Inte l ior would keep this money for himself?

Mr. Coulter. No; I did not say tha t. I said there are inadequate 
controls there. I said the  Secretary of the Inte rior  will invest money as 
he sees fit in the best interes ts of the United States . There is nothing in 
the bill th at will protect the interests of the Indian people, particularly 
not in light of the Mitchell case.

Mr. M itchell. For  whose benefit will the money be invested, 
Mr. Coulter?

Mr. Coulter. We all recognize that the bill is supposedly in the 
interes ts of the Passamaquoddy and the Penobscot. What we are 
saying is tha t the bill does not  achieve that end. We are not quarreling  
about technical ph raseo logy; we are quarreling about the substantive 
results. And the view he is expressing, and the view I support, is tha t 
the substant ive resul t will not be to the subs tantia l benefit of the 
Penobscot Nation and the Passamaquoddy Tribe.

Senator Mitchell. Let me just read you sect ion 5(b)(3) beginning 
on page 11 of the bi ll:

The Secretary, on a quarte rly basis, shall make available to the Passamaquoddy 
Tribe and the  Penobscot Nation , without liability to or on the part  of the United 
States and without any deductions, any income derived from that portion of the 
settlement fund allocated to the respective tribe or nation,  the use of which shall 
be free from regulation by the  Secretary.

Mr. Coulter. We unders tand those words.
Senator Mitchell. If you unders tand those words, how is that  

consistent with what  you have jus t said and what Mr. Mitchell said 
you advised him?

Mr. Coulter. The question is what is done with the trust fund. 
The question is: How is it invested? Who invests it? Who controls 
it? There is no question that  there will be some cash flow; there is 
cash flow now. The cash flow is not the crucial point. We know that  
there will be some cash flow from the income of tne trus t to  somebody 
who will govern the Penobscots and Passamaquoddies.

What we are trying to do is get at the underlying problem, and the 
underlying problem is th at  the Secretary  of the Interior will control 
the corpus of the trust, not  the Indian people. You see, we are trying  
to get at the substance of it, not at the details.

Senator Mitchell. I unders tand what you are saying.
But,  Mr. Mitchell, do you understand now—and do the other 

members of the panel unde rstand—the distinction tha t is being made 
here? All ol the money that  is owned by this tru st fund must, by 
law—by this  law—be pa id over to the tribes for th eir use and benefit.
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There is no suggestion th at the Secretary of the Inte rior  can keep any 
of this money or use it for other purposes. W hat Mr. Coulte r quarrels 
with is who controls the inves tment of the principal that  earns the 
income.

So there  can be no misunderstanding, obviously, the proceeds—the 
income—received is for the benefit of the  tribes, not for the benefit of 
the Secre tary of the Interior or anybody el se; that  should be made clear.

Please proceed with your next point, Mr. Mitchell.
Mr. Mitchell. I testified at the public hearings in Maine on the  

Maine Implementing Act. I presented testimony as well as evidence 
which was excluded from the final report. I would like to ask this 
committee the reasons why. We felt that the evidence presented was 
very important for the consideration of tha t State bill which caused 
the Federal bill to be where i t is today; yet  this informat ion was left 
out of the report. The reason I understand was the cost of reproducing 
it. Yet, when I wanted a copy of the report, I was told I would have 
to buy it.

I have a s tatem ent from the Penobscot Indian Judic iary Advisory 
Commit tee to present here to the Select Committee  on Indian Affairs.

The Penobscot Indian Judiciary Advisory Commit tee is a duly 
elected body of the Penobscot Indian Nation.  It  is the official opinion 
of this committee that  Senate bill 2829 should not  be here as it is 
today with the official sanction  of the Penobscot Nation.

The PINJAC Committee—the abbreviation for our committee— 
has determined that  the procedure for the referendum vote was not in 
accordance with established law of the Penobscot Nation. Precedence 
for the procedure for a referendum has always been established by a 
mand ate at a general meeting of the people.

I will submit this with evidence before the time allowed for closing 
of this.

Senator  Mitchell. Without objection, it will be included in the 
record at this point.

[The mater ial follows. Testimony  resumes on p. 411.]

69-801  0 - 8 1  (V o l.  1) -  25
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STATEMENT OF THE PENOBSCOT INDIAN JUDICIARY ADVISORY COMMITTEE 
BEFORE THE HEARING OF THE SELECT COMMITTEE ON INDIAN AFFAIRS, 
UNITED STATES SENATE, ON S. 2829, THE MAINE INDIAN CLAIMS 

SETTLEMENT ACT OF 1980

The Penobscot Indian Judiciary Advisory Committee PINJAC is a duly 
elected body of the Penobscot Indian Nation.
It is the official opinion of this committee that Senate Bill S.
2829 should not be here as it is today with the official sanction 
of the Penobscot Nation.
The PINJAC has determined that the procedure for the referendum vote 
was not in accordance with established law of the Penobscot Nation. ♦
Precedence for the procedure for a referendum has always been 
established by a mandate at a general meeting of the Penobscot 
Nation, (attached #1) (At the general meeting held on March 17,
1980, on Indian Island, those tribal members attending voted to have 
the Negotiating Committee recommended settlement package placed 
on a ballot for a referendum vote). This process was not followed.
Wherein the Go vernor and Council had brought these Bills to a 
referendum vote, overiding the procedure of a general meeting of 
the Penobscot Nation. (attached 1A) (A motion was made by Clara 
Jennings to bring the Land Claims Settlement Package to a referendum 
vote for tribal members on Saturday, March 15, 1980. Seconded by 
Francis Sapiel).
Under Title 22S 4793 (State of Maine a Compilation of Laws pertaining 
to Indians). Par. 5 1st. and 2nd sentences. (The tribal governor 
shall call a general meeting of the tribe for the purpose of affirming 
or rejecting legislative proposals prepared by the tribal governor and 
council for submission to the State Legislature).
A member of the Penobscot Nation attempted to stop this referendum 
vote in a hearing on our tribal court on March 14, 1980, (Attean 
vs. Gov. Pehrson & Governing Council. Docket NO. 80-03) At that 
time the motion was denied on the grounds that this was an Advisory 
referendum only, and that the negotiating committee was a civic group.
However, under the same provision, it states that (pg. 8) (What your 
telling me is, that the referendum is merely an advisory referendum).
In testimony given at this hearing, Mr. Thomas Tureen stated that it 
was taken to the Tribal Governor and Council the previous night,
March 13, 1980. The only meeting on record for March 13, 1980, 
was a tri-council special meeting of the Penobscot and Passamaguoddy 
Councils. In this meeting, the only motions made was to support 
the settlement package and the negotiating committee. At no time, 
was a motion made to approve the specific Legislative Bills, (attached 
#4) (Motion made by Joseph Francis to support the settlement packages 
(state and federal) and give support to the Negotiating Committee and 
the Tribal Attorney. Seconded by Beth Sockbeson).
The PINJAC also feels that the introduction of L.D. 2037 by Senators 
Collins and Conley was in violation of Title 22 Sec. 4793 Par. 5, (No 
private organization, church organization. State department, civil
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Tribe of Indians to the State Legislature without first bringing it 
before the Penobscot governor and council for approval.) due to the 
fact that they did not bring this Bill L.D. 2037 to the Penobscot 
tribal governor and council for approval.

It is also the opinion of PINJAC that at the very best this referendum 
was an advisory vote of the Penobscot Nation, not an affirmative 
vote of the Legislative Bills L.D. 2037 and Senate Bill S. 2829.

Wherein the ballots of that referendum vote (This is a final vote by 
members of the Penobscot Nation on accepting settlement terms, 
prescribed in the federal and state agreements). is arbitary and 
ambiguous. According to testimony given in Attean vs. Governor 
Wilfred Pehrson and Governing Council, Penobscot Nation. Civil Action 
Docket No. 80-30 and at the-public hearings held in the main 
auditorium of the Augusta Civic Center, Augusta, Maine on March 28, 
1980, on the Maine Indian Land Claims Settlement. On page 177 and 178, 
Tom Tureen again stated that this was an advisory vote (attached #6)
(Mr. Tureen: The answer to the question is that I did state that 
the vote as a technical matter was an advisory vote).

The PINJAC has also received numerous complaints from nefcers of the 
Penobscot Nation as follows:

A. Did not receive ballot or details of settlement package 
and Legislative Bills.

B. Did not receive ballots or settlement package in time 
enough to vote.

C. Did not have sufficient time to evaluate the Legislative 
Bills.

D. Did not have knowledge of the actual settlement agreement.

E. Did not have an impartial evaluation of the settlement package

In conclusion, it is the opinion of the PINJAC that the people of the 
Penobscot Nation have not received due process in consideration of 
these Legislative Bills.. L.D. 2037 S. Senate Bill S. 2829. The 
PINJAC recommends that this Senate Select Committee should take under 
advisement the objections of this testimony as presented here 
today before allowing these Bills to procede any further.

The PINJAC Committee Chairperson
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guishing marks on the ba llot or i f  the ba llo t is marked in such a way 
as to make the vo te r’s choice impossible to dete rmine. In no case 
shall a ba llo t be disputed solely because o f the type o f mark used to 
indicate the vo ter’s choice, and all votes shall be counted where the 
voter ’s in tent ion can be clearly seen and no oth er reason for  chal­
lenging the ba llo t bu t its type o f marking exists. I f  any mistake was 
made in counting the ballot  on the election day, the commissioner 
shall cor rec t his tabula tion . If  the corrected tab ula tion  changes the 
result declared on election day. the commissioner shall declare the 
winner  as determ ined by the recount. The commiss ioner shall issue 
his certif ica te o f elec tion  to the winner  o f a recount,  unless w ith in 4 
days o f the said recount,  the loser appeals its resu lt in wr itin g to the 
Governor, addressed to the Secretary o f State. In all cases the deter- 
urination o f the winner by the Governor  shall be final .

Sec.
4793.  Governor and c ouncil

The governor,  lieutenant governor and representative at  the Legis­
lature o f the Penobscot Tribe of Indians shall hold off ice  for  2 years 
commencing on the first  day of Octobe r on the even-numbered 
years beginning October 1, 1968. or un til  their  successors are elec­
ted.

The council o f the Penobscot Tribe of  Indians shall consist  o f 12 
members elected for  4 years, chosen in the fo llowing  manner: At  the 
election o f September 8. 1970. 12 members shall be elected to said 
trib al counci l. The 6 members receiv ing the highest number o f votes 
in the 1970 election shall ho ld off ice  fo r 4 years and the remaining 6 
members shall hold off ice for  2 years, commencing on Octo ber 1. 
1970, unless removed as provided,  or resigned. In each subsequent 
election thereafter . 6 members o f said tribe shall be elected to said 
tribal cou nci l and shall hold  of fice for  4 years, commencing on the 
firs t day of Octobe r in the even-numbered years, or un til the ir suc­
cessors are elected. Bienn ially on the firs t day of October in the 
even-numbered years, all correspondence, records, files and other 
materials pertaining to Penobscot triba l government and tribal activ i­
ties shall be turned over to the new ly elected triba l governor by the 
former triba l off icials .

The governor shall preside over all meetings o f the counc il and be 
a member ex of fic io . In the absence o f the governor, the lieutenant 
governor shall preside. Seven members o f said c ouncil shall constitute  
a quoru m thereo f fo r the purpose o f conducting  the affairs o f the 
tribe and exercising its powers and for all oth er purposes, notw ith ­
standing the existance o f any vacancies. Tr iba l cou nci l members who 
are not in attendance at 3 successive triba l council meetings, or  at 5 
triba l council meetings dur ing a 12- inonth per iod,  shall be removed 
from said council  by the governor,  w ith  the advice and consent of 
the counci l. Each council member must be given at least 24 hours 
advance notice  o f said meeting by the governor.  The governor may 

* excuse triba l cou nci l members from attendance at tribal cou nci l
meetings in advance o f such meetings fo r health  or other personal 
reasons. No member o f the council shall be liable to answer for 
any thin g spoken in debate at any cou nci l meeting .

Whenever any vacancy occurs in the of fice o f governor, lieutenant  
governor, coun cil  and representative at the Legislature, there shall be 
a special electio n called by the commissioner with in  60 days to fi ll  
such vacancy. The governor, lieu tenant governor , cou nci l and repre-

18
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sentative at the Legislature may be removed from office by a peti­
tion showing charges and signed by a number of  registered voters 
equal to at least a majority  of the number of  votes cast for tribal 
governor at the nex t preceding tribal election,  and the petition is 
presented in writing to the governor, lieutenant  governor, council 
and representative at the Legislature in a formal hearing called by 
the commissioner, and thereupon such petition shall be acted upon, 
provided that a major ity of the persons legally registered to vote at 
the next preceding tribal election are present. Tribal members who 
have been convic ted of a felony shall not be permitted  to hold any 
tribal office, either elective or appointive.

The tribal governor shall call a general meeting o f the tribe for the, 
purpose of  af firming or rejecting legislative proposals prepared by 
the tribal governor and council for submission to the State Legisla- t
turc. Notice of  the time and place of the general meeting shall be 
posted 7 or more daysTefore  said meeting day at the office of the 
tribal governor and one conspicuous place on Old Town Island.
Legislative proposals that have received an affirmative vote of a 
majority of those present and voting at the general meeting of  the 
tribe shall be given to the tribal representative of the State Legisla­
ture for submission to the State legislature. No private organization, 
c h u re h organization. State depart me nt , civil group or individualsKaTI 
submit legislation affecting  the Penobscot Tribe of  Indians to the 
State Legislature without first~brmgmg it~before the PenobscoC 
governor and council for approval.

Chapter 1355

EASS/XMAQU OD DV  T RIBE

Sec.
4831. Biennial elections.
4832. Census and membership.
4833. Applicability o f provisions.
4834. Indian Township forest resources; Passamaquoddy trust funds.
4835. No sale or permits for foreigners.
4836. Certification to controller ; warrants for payment.
4837. Removal of  poor to reservation; reimbursement to towns.
4838. Schools (Repealed—see Sec. 4719).
4839. Indian Township Passamaquoddy School Committee (Repealed—see 

Sec. 4719).
4840. Pleasant Point Passamaquoddy School Committee (Repealed—see 

Sec. 4719).

Sec.
4831. Passamaquoddy tribal elections (Chapter 740 P.L. 1973, as amended 

by Sec. 3, Chap. 97 of P.L. 1975 and Sec. 230 of  Chap. 771 of P.L. 
1975)

Biennially on the even-numbered years, on the Tuesday following 
Labor Day in September, the Passamaquoddy Tribe of Indians shall

19
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Office o f the Governor and Council 
yyiifikU Pchrson, 

Governor  
Edwin Mitchell,
I f .  Governor 

Tim oth y Love, 
Rcpreicntativ e

Com munity Pu ilc hr j 

Indian Island 
Old  t o w n . Maine C44C3 

(20 7) 827-777G

March 2P , 1979

t

TO:
FROM:

SUBJECT:

Pen obso ct  T r ib a l Mem bers  
G ov er no r W il fr ed  P ch rs on  
Re fe rend um  Vote

I A t  th e  g e n e ra l m e e ti ng  h e ld  o f March 17 , 1979 on In d ia n  
I s la n d ,  th o se  t r i b a l  Mem bers  a t te n d in g  vo te d  to  ha ve  th e  
N e g o ti a ti n g  Com m itt ee s recommende d s e t t le m e n t pac ka ge  p la c ed 
on  a b a l l o t  f o r  a re fe re ndum  v o te . |  Keep  in  m in d,  th a t  th e  en ­
c lo se d  reco mmended s e t t le m e n t  pn tf ja ge,  la b e le d  E x h ib it  C l,  
has be en  ap pr ov ed  by th e  G over nor,  T r ib a l C ouncil  and  th e  
Pas sa m aq uod dy /P en ob sc ot N e g o ti a ti n g  Com m itt ee .

A s e r i e s  o f  sem in a rs  a re  to  be h e ld , to  an sw er  an y q u e s ti o n s  
on  th e  p ro pose d  package .

The se  sem in ars  w i l l  be  h e ld  a t  th e  Community B u il d in g  on 
In d ia n  Is la n d  o n  th e  fo ll o w in g  d 3 tc s :

Wednesday , Marc h 21 , 1979 a t  7 :0 0  p.m.
T hurs day , Ma rch  22 , 1979 a t  7 :0 0  p.m .
S a tu rd a y , Marc h 24 , 1979 a t  1: 00  p.m .
Su nd ay , Marc h 25 , 1979  a t  11 :0 0 a .i a .

A ls o f in d  e n c lo s e d , a b a l l o t ,  fo r  th o se  n o t a b le  to  come to  
In d ia n  I s la n d  to  v o te  on  th e  pac kag e.  Ch eck  c i t h e r  Yes  o r  No, and  
th e se  mus t be r e tu r n e d  to  th e  P en obsc ot T r ib a l  C le rk  by  March  30 , 1979 . 
For  th o se  a b le  to  come to  In d ia n  Is la n d  to  v o te , th e  p o l l s  w i l l  be  
op en  from  10:0 0  a. ra . to  5 :0 0  p.m . on  Marc h 31 , 1979 a t  th e  Communi ty 
B u il d in g .
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Office of the Chief and Council 
Indian Island

Community Building 
Indian Island 

Old Town. Maine 044 68

IN COUNCIL/SPECIAL MEETING(EXECUTIVE) ) V 10:20 A.M.
MARCH 9, 1980

PRESENT: Governor Wilfred Pehrson, Lt. Governor Edwin Mitchell,
Beth Sockbeson, Clara Jennings, Nick Sapiel, Fred Becker,
Joseph Francis, Francis Sapiel, Nicholas Dow, Ernest Goslin,
Donald Nelson

ABSENT: Miles Francis, Irving Ranco

Negotiating Committee Members: Tim Love, Reuben Phillips, James Sappier 
Stanley Neptune (Alternate), Attorney 
Tom Tureen

Governor Pehrson opened the session at 10:20 a.m.

This session is for council members to ask any questions they might have 
regarding the Land Claims Settlement Package.

Tom explained that the Federal-Indian status provides protection for 
1. land, and 2. internal affairs. Beyond these two other important areas 
are 1. hunting & fishing, 2. Tribal Courts, 3. Taxation, and 4. regulatory 
laws.

Tim Love doesn't support package. Feels we haven’t gone far enough. We 
compromised at mercy of the State. We should try to exhaust every avenue.
He thought Committee had leverage and should use it. We negotiated our 
rights away. Settlement is best interest of Tribe but does not agree with 
jurisdictional section.

The Tribe does have inherent rights but can you get State and Federal Courts 
to enforce inherent sovereignty?

Separate enforceable sovereignty from inherent sovereignty.

There was much concern over Land Commission - 4 Indian, 4 non-Indian,
1 non-Indian judge. This Cimmission can only recommend to Legislature.
Fear of Governor and Council losing authority.

Anything Commission recommends to change settlement has to be consented to by 
Tribe.

In the past Land Claims was a joke (several attempts), now it's a reality.



IN COUNCIL/SPECIAL MEETING(EXECUTIVE) 
MARCH 9, 1980

Council has to set time limit - referendum - when the people will vote on it.

Convened for lunch - 12:00 P.M. - Reconvened 1:00 P.M.

Tom Tureen urged the importance of a decision of the- council as to when the 
Tribe will vote on this settlement package. Congress will not vote on this 
until the Tribes and State have agreed.

Tribal business exempt as any other Corporation . Privately owned (individual) 
are not exempt.

Property taxex - fees for services - County, such as plowing, road maintenance, 
it would be a very small tax in lieu of property tax.

MOTION
Clara Jennings made a motion 
a Referendum Vote for tribal 
by Francis Saplel.

to bring the Land Claims Settlement Package to 
members on Saturday, March 15, 1980. Seconded ,

VOTE - 8 in favor 2 opposed* Motion Passed
*Fred Becker, Nicholas Dow
Nicholas Dow would like to go on record the reason for his opposition was 
not giving enough time.

Workshops will be held every night of the upcoming week. It was suggested that 
Tom and Butch could go to Massachusetts, Connecticut and Portland, Maine fqr 
Workshops.

MOTION

Ernest Goslim made a motion that polls be open from 9 a.m. to 8 p.m.
Seconded by Francis Sapiel.

VOTE - 8 in favor 2 opposed* Motion Passed
*Fred Becker, Nick Dow

Absentee ballots received Monday, March 17, 1980 will be counted.

Ernest Goslin nominated Deanna LeBretton, Edwina Saplel, and Martha Loring 
as Ballot Box Tenders. Seconded by Miles Francis.

VOTE - Unanimous
ADJOURNED: 4:00 p.m. 
Blanche Corbett 
Tribal Clerk
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PENOBSCOT NATION 
C i v i l  A c t i o n  
D o c k e t N o.  8 0 -0 3

TR IBAL  COURT

GARY ATTEAN

v s .

GOVERNOR WILFR ED PEHRSON a n d  

GOVERNING COUNCIL , PENOBSCOT NATION

BEFORE : H on. A ndre w  M. M ea d , J u d g e  o f  t h e  T r i b a l  C o u r t  
i n  I n d i a n  I s l a n d ,  M a in e  on  M arc h  1 4 , 1980

APP EARANCES:

G a ry  A t t e a n ,  P r o  s e  
P l a i n t i f f

Thom as  T u r e e n ,  E s q . 
A t t o r n e y  f o r  t h e  D e f e n d a n t
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-8 -

m en t agre em en t r e f e r r e d  to  in  th e  p ro pose d  b i l l s  h as n o t 

b een  made p u b l ic ,  t h e r e f o r  no  in fo rm ed d e c is io n  on  th e  p ro ­

p o s a l ca n be  ma de . W hile I may be  in  sy m pa thy w it h  th o se  

p o in ts  an d b e li e v e  t h a t  th e y  may ha ve  le g i ta m a te  g r ie v a n c e , 

t h e r e ,  i t ' s  q u i te  c l e a r  t h a t  th o se  f a c to r s  a r e  i n s u f f i c i e n t  

to  b r in g  th e  m a t te r  b e f o re  th e  c o u r t .  My d e c is io n  w i l l  on ly  

be  on  th e  n arr ow , th e  n a rr o w  n o t ic e  i s s u e .  T h a ts  a l l  I' m  

c o n s id e r in g . I do have  on e q u e s ti o n  fo r  Mr. T ure en  to  

make su re  th .a t w er e n o t  d e a li n g  w it h  a m oo te  p o in t  h e re .

I f  in  f a c t  th e  re fe re n d u m  p ro d u ces a m a jo r i ty  v o te ,  whi ch  

I  as sume i t  w i l l ,  w i l l  t h a t  p ro p o sa l o r  th e  s u b je c t  o f  th e  

p ro p o sa l be  su b m it te d  to  th e  T r ib a l  R e p re s e n ta t iv e  to  su bm it  

to  th e  S ta te  L e g is la tu r e ?

MR. TUREEN: No y our Hon or . The  pu rp o se  o f  t h a t ,  o f 

t h a t  l e g i s l a t i o n  o f  th e  re fe re n d u m , i s  to  al ^o w  th e  p eo p le  

an  o p p o r tu n it y  to  sp e a k . Tha t w i l l  d i r e c t l y ,  an d i s  a v e ry  

p r a c t i c a l  m a t t e r ,  have no e f f e c t  on wh at  th e  Maine  L e g is la tu r e  

d o es.  1 th in k  i t ' s  a p r a c t i c a l  m a t te r ,  an d i f  i t ' s  ru le d  

n e g a t iv e ly  i t  w i l l  n o t  p ro ceed  to  th e  Ma ine  L e g i s l a tu r e ,  th e  

T r ib a l  C ouncil  may ch an ge  t h e i r  mind  a f t e r  t h a t ,  b u t , i t ' s  

a l e g a l  m a t te r ,  a s  a p ro c e d u ra l m a t te r  th e  b i l l  w i l l  n o t 

th en  be  su b m it te d  to  th e  r e p r e s e n t a t i v e ,  i t  w i l l  si m ply  be  

in tr o d u c e d  a s th e  G over nor o f  th e  S ta te  an d A tt o rn e y  G ener al 

o f  th e  S ta te  a re  now w a it in g  to  do .

COURT: I' m  w onderi ng  i f  we may be  d e a l in g  w it h  a moo te

p o in t  h e re . What your t e l l i n g  me i s ,  t h a t  th e  re fe re ndum  i s

ire nd um jand  has no b in d in g  r e s u l t  uponm ere ly  an  irendum

th e  C o u n c il , i s  t h a t  c o r re c t?
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Office of the Chief and Council 
Indian Island

Community Building 
Indian Island 

Old Town. Maine 04468

IN COUNCIL/TRI-COUNCIL/SPECIAL
MARCH 13, 1980.

5:30 P.M,

Discussion on Robert (Time) Coulter. He's being invited by a 
dissident group of Penobscots t talk about the federal and state 
agreements for settlement of the land claims.

MOTION

Motion by Joseph Francis to support the settlement packages (state 
and federal) and give support to the Negotiating Committee and the 
Tribal Attorney. Seconded by Beth Sockbeson

VOTE - 9 in favor 1 opposed

MOTION

Joint motion by Clara Jennings to support the settlement package 
(state and federal) and to give support to the Negotiating Committee 
and Tribal Attorney. Seconded by Mary Yarmal.

VOTE - 17 in favor 1 opposed
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B A L L O T
Pen obsc ot In d ia n  N at io n

The q u e s ti o n , i s  w heth er  to  a cc e p t th e  fe d e ra l an d s t a t e  ag re em en ts  fo r  s e t t ’le nu  

o f th e  Passa ma quoddy  T ri b e  an d Pe nob sc ot  N a ti o n 's  la n d  c la im s , a g a in s t th e  S ta te  

o f Main e an d la rg e  and  sm all  la n d h o ld e rs  w it h in  our c la im  a re a  in  Main e.

j T h is  i s  a f i n a l  "v ot e by  membe rs o f th e  Pen obsc ot N ation  on a cc e p ti n g  s e tt le m e n t 

2_ Xerms, p re s c r ib e d  in  th e  f e d e ra l and s t a t e  ag re em en ts . ^ 1 ac kn ow ledg e th a t  f in a l

ap pro val o f th e  f e d e ra l l e g i s l a t i o n  i s  c o n ti n g e n t on r a t i f i c a t i o n  by th e  U nited  

S ta te s  C ongr es s,  an d t h a t  th e  Maine l e g i s l a t i o n  ap p ro v a l i s  co n ti n g e n t upo n r a t i ­

f ic a t io n  by th e  Ma ine  L e g i s l a t u r e .^ !  f u r th e r  ac kn ow ledg e th a t  th e  Ne go ?la tin g~ ~^  

Comm itt ee  is  g ive n ap p ro v a l to  make te c h n ic a l an d m in or  ch an ges,  and  w i l l  n o t 

ch an ge  th e  i n te n t  o f th e  l e g i s l a t i o n .  In  a d d it io n , s a feg u a rd s  w i l l  be  ta ken  to  

ensu re  th a t th e  C ongre ss ~or th e  L e g is la tu re  do es  n o t ch an ge  th e  in te n t  o f th e

ag re em en ts .

QUESTION: Do you ap pro ve of th e  recommended f e d e ra l an d s t a t e  ag re em en ts  to  s e t t l e  

th e  la n d  c la im s  o f th e  Passa ma quoddy T ri b e  an d th e  Pe no bs co t N at io n?

NO

To b ex o f f i cj& l,  an d f o r  v e r i f i c a t io n  p u rp ose s yo u a re  re q u ir e d  t o  si gn  

an d to  g iv e  your d a te  o f b i r t h  and  c u r re n t a d d re ss .

SIGNATURE:

DATE OF BIRTH:

ADDRESS ( in c lu d e  Z ip 'c o d e ) :

B a ll o ts  mu st be po st m ar ked  no l a t e r  th an  m id n ig h t,  F r id a y , March 14 , 198 0.

69-801 0 - 8 1  (V o l.  1) -  26
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STATE OF MAINE

MAINE LEGISLATURE 
Joint Select Committee

MAINE INDIAN CLAIMS SETTLEMENT

Public Hearing Held in th e Main Auditorium of th e Augusta Civic 
Center, Augu sta, Maine, at 10:00 A.M., on M arch 28, 1980.

PRESENT

Sen. Samuel W. Collins, Jr.
Senate Chairman 

Rep. Bonnie Post
House Chairman

Rep. Paul E. Violette Sen., Redmond
Rep. Michael D. Pearson Rep., Donald A. Strout
Rep. Elizabeth E. Mitchell Rep.. Darryl N. Brown
Rep. Barry J. Hobbins Rep,. Robert J. Gillis, Jr.
Rep. Charles G. Dow Rep., Charlotte Zahn Sewall
Sen. Gerard P. Conley

Joanne M. Peasley 
Hearings Reporter 
Public Utilities Commission
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177.

I will report on it to you just as quickly as I can.

REPRESENTATIVE POST: Thank you.

SENATOR COLLINS: Any other questions for Mr. Pearson— excuse me,

Mr. Perkins? The Committee has scheduled a work session for Monday and 

at that time we will be deliberating on all that we've heard today. The 

Committee Members are advised that if they have any specific issues on 

which they would like to meet with Commissioners or other members of the 

< State Government on Monday, they will make it known to David Flanagan

of the Governor's Staff. He will try to arrange those matters.

MR. PHILLIPS: Excuse me, Senator.

SENATOR COLLINS: Sir.

MR. PHILLIPS: I submitted two questions to the Board and I 

would like to have those two questions asked to Mr. Tureen and I'd 

like to have his answer please. I'd like to have that answer on record.

Two questions on a yellow piece of paper, torn in half, from Neil Phillips. 

It's on a legal sheet of paper, torn in half. Would you allow me to ask 

him, please, if you can't find them? I submitted them right after lunch.

SENATOR COLLINS: Could you restate the questions to us?

MR. PHILLIPS: Alright, I direct this question to Mr. Tureen.

In the lawsuit, Gary Akins vs. the Penobscot Governor and Council, is it

not true that you stated that the vote on March 15th would only be an

advisory vote?

SENATOR COLLINS: Would you state the other question too, please,

and then we'll have him answer both.

MR. PHILLIPS: And the second question is that if this is an 

advisory vote, will this question be brought back to the people so that
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178.

people can either affirm it or throw the thing out?

SENATOR COLLINS: Mr. Tureen.

1 MR. TUREEN: The answer to the question is that I did state that 

the vote as a technical matter was an advisory vote. There is no specific 

procedure layed out in the Penobscot Nation for dealing with this kind of 

issue. The Tribal Council speaks for the Tribe and it decided that before 

it would move forward with this Settlement Proposal, that it wanted to allow

the people of the Tribe to speak in a referendum, which it did. It was not %

legally advised to do that. I will say at the last general meeting that was

held in the Tribe to consider a settlement question, that was a year ago

when the Tribes voted on the amount of land that would be acceptable in

the Settlement and the amount of money that would be acceptable. That was—

the decision at a general meeting was made to conduct that vote by referendum.

It's not for me to answer the second question. That's up to the Governor 

and Council— to the Penobscot Nation itself.

SENATOR COLLINS: Thank you, Mr. Tureen. I believe this concludes 

our hearing. I know that our stenographer is about out of material and 

energy. I thank all of you for coming today, for your patience and your 

contributions and the Committee will be meeting on Monday to give this 

matter further work. This hearing is now adjourned!

* * * * * * * * * * * * * * * * * * * * * * * *
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We the undersigned, respectfully request the Senate Select 
Committee on Indian Affairs to hold public hearings on the 
Senate Bill S. 2829, Maine Indian Land Claims. We request 
that these hearings be held at the Penobscot Indian Nation 
Community Building, Indian Island, Maine for the express 
purpose of presenting evidence for and against this negot­
iated settlement, as presented to Congress, so that we may 
make an informed decision on all aspects of Senate Bill 
S. 2829.

»

Thank you for your consideration in this matter.
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We the undersigned, respectfully request the Senate Select 
Committee on Indian Affairs to hold public hearings on the 
Senate Bill S. 2829, Maine Indian Land Claims. We request 
that these hearings be held at the Penobscot Indian Nation 
Community Building, Indian Island, Maine for the express 
purpose of presenting evidence for and against this negot­
iated settlement, as presented to Congress, so that we may 
make an informed decision on all aspects of Senate Bill 
S. 2829.

Thank you for your consideration in this matter.

Respectfully,
Penobscot Indian Nation Members

l
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i

We the undersigned, respectfully request the Senate Select 
Committee on Indian Affairs to hold public hearings on the 
Senate Bill S. 2829, Maine Indian Land Claims. We request 
that these hearings be held at the Penobscot Indian Nation 
Community Building, Indian Island, Maine for the express 
purpose of presenting evidence for and against this negot­
iated settlement, as presented to Congress, so that we may 
make an informed decision on all aspects of Senate Bill 
S. 2829.

Thank you for your consideration in this matter.

Respectfully,
Penobscot Indian Nation Members

6 .________________________  18.______________________

7 ._____________________  1 9 ._______________________

8.____________________  2 0.__________________ _

9 .________________________  21.________________________

10._______________________  2 2 ._________________________

11.________________________ 2 3._______________________________ _

12 ._________________________  2 4 .____ _____________________
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We t h e  u n d e r s i g n e d ,  r e s p e c t f u l l y  r e q u e s t  t h e  S e n a t e  S e l e c t  

C o m m it te e  on  I n d i a n  A f f a i r s  t o  h o ld  p u b l i c  h e a r i n g s  on  th e  
S e n a te  B i l l  S . 2 8 2 9 , M a in e  I n d i a n  L an d C la im s .  We r e q u e s t  

t h a t  t h e s e  h e a r i n g s  be  h e l d  a t  t h e  P e n o b s c o t  I n d i a n  N a t io n  

C om m unity  B u i l d i n g ,  I n d i a n  I s l a n d ,  M ain e  f o r  t h e  e x p r e s s  
p u r p o s e  o f  p r e s e n t i n g  e v i d e n c e  f o r  an d  a g a i n s t  t h i s  n e g o t ­

i a t e d  s e t t l e m e n t ,  a s  p r e s e n t e d  to  C o n g r e s s ,  so  t h a t  we may 

m ak e an  in fo r m e d  d e c i s i o n  on  a l l  a s p e c t s  o f  S e n a t e  B i l l  
S . 2 8 2 9 .

T h a n k  yo u  f o r  y o u r  c o n s i d e r a t i o n  i n  t h i s  m a t t e r .

R e s p e c t f u l l y ,

P e n o b s c o t  I n d i a n  N a t io n  M em be rs

i
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3

We' the undersigned, respectfully request the Senate Select 
Committee on Indian Affairs to hold public hearings on the 
Senate Bill S. 2829, Maine Indian Land Claims. We request 
that these hearings be held at the Penobscot Indian Nation 
Community Building, Indian Island, Maine for the express 
purpose of presenting evidence for and against this negot­
iated settlement, as presented to Congress, so that we may 
make an informed decision on all aspects of Senate Bill 
S. 2829.

Thank you for your consideration in this matter.

Respectfully,
Penobscot Indian Nation Members

♦
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We th e  u n d e r s i g n e d ,  r e s p e c t f u l l y  r e q u e s t  th e  S e n a t e  S e l e c t  
C o m m it te e  on  I n d i a n  A f f a i r s  to  h o ld  p u b l i c  h e a r i n g s  on  th e  
S e n a te  B i l l  S . 2 8 2 9 , M ain e  I n d i a n  Lan d C la im s .  We r e q u e s t  

t h a t  th e s e  h e a r i n g s  b e  h e l d  a t  th e  P e n o b s c o t  I n d i a n  N a t io n  
C om m unity B u i l d i n g ,  I n d i a n  I s l a n d ,  M ain e  f o r  t h e  e x p r e s s  

p u r p o s e  o f  p r e s e n t i n g  e v id e n c e  f o r  a n d  a g a i n s t  t h i s  n e g o t ­
i a t e d  s e t t l e m e n t ,  a s  p r e s e n t e d  to  C o n g r e s s ,  so  t h a t  we may 

m ak e an  in f o r m e d  d e c i s i o n  on  a l l  a s p e c t s  o f  S e n a t e  B i l l  
S . 2 8 2 9 .

T hank  yo u  f o r  y o u r  c o n s i d e r a t i o n  i n  t h i s  m a t t e r .

R e s p e c t f u l l y ,

P e n o b s c o t  I n d i a n  N a t io n  M em be rs

1

t
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We the undersigned, respectfully request the Senate Select 
Committee on Indian Affairs to hold public hearings on the 
Senate Bill S. 2829, Maine Indian Land Claims. We request 
that these hearings be held at the Penobscot Indian Nation 
Community Building, Indian Island, Maine for the express 
purpose of presenting evidence for and against this negot­
iated settlement, as presented to Congress, so that we may 
make an informed decision on all aspects of Senate Bill 
S. 2829.

5
Thank you for your consideration in this matter

Respectfully,
Penobscot Indian Nation Members
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We, th e  u n d e rs ig n e d , r e s p e c t f u l l y  r e q u e s t  th e  S e n a te  S e le c t  

Com mitt ee  on  In d ia n  A f f a i r s  to  h o ld  p u b l ic  h e a r in g s  on  th e  

S en a te  B i l l  S.  28 29 , Main e I n d ia n  La nd  C la im s.  We re q u e s t  

t h a t  th e s e  h e a r in g s  be  h e ld  a t  th e  P e n o b sco t In d ia n  N a ti o n  

Comm uni ty B u il d in g , In d ia n  I s l a n d ,  Main e f o r  th e  ex p p ess  

p u rp o se  o f  p r e s e n t in g  e v id e n ce  f o r  an d a g a in s t  t h i s  n e g o t­

i a t e d  s e t t le m e n t ,  a s  p r e s e n te d  to  C o n g re ss , so  t h a t  we may 

make  an  in fo rm ed d e c is io n  on a l l  a s p e c ts  o f  S e n a te  B i l l  S.  28 29 .

1
Th an k you f o r  your c o n s id e r a t io n  i n  t h i s  m a t te r .

R e s p e c t f u l ly .

P en o b sc o t I n d ia n  N a ti o n  Members

1.
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5

We the undersigned, respectfully request the Senate Select 
Committee on Indian Affairs to hold public hearings on the 
Senate Bill S. 2829, Maine Indian Land Claims. We request 
that these hearings be held at the Penobscot Indian Nation 
Community Building, Indian Island, Maine for the express 
purpose of presenting evidence for and against this negot­
iated settlement, as presented to Congress, so that we may 
make an informed decision on all aspects of Senate Bill 
S. 2829.

Thank you for your consideration in this matter.

Respectfully,
Penobscot Indian Nation Members

4
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We the undersigned, respectfully request the Senate Select 
Committee on Indian Affairs to hold public hearings on the 
Senate Bill S. 2829, Maine Indian Land Claims. We request 
that these hearings be held at the Penobscot Indian Nation 
Community Building, Indian Island, Maine for the express 
purpose of presenting evidence for and against this negot­
iated settlement, as presented to Congress, so that we may 
make an informed decision on all aspects of Senate Bill 
S. 2829.

Thank you for your consideration in this matter.

Respectfully,
Penobscot Indian Nation Members

I
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We the undersigned, respectfully request the Senate Select 
Committee on Indian Affairs to hold public hearings on the 
Senate Bill S. 2829, Maine Indian Land Claims. We request 
that these hearings be held at the Penobscot Indian Nation 
Community Building, Indian Island, Maine for the express 
purpose of presenting evidence for and against this negot­
iated settlement, as presented to Congress, so that we may 
make an informed decision on all aspects of Senate Bill 
S. 2829.

Thank you for your consideration in this matter.

Respectfully,
Penobscot Indian Nation Members
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We the undersigned, respectfully request the Senate Select 
Committee on Indian Affairs to hold public hearings on the 
Senate Bill S. 2829, Maine Indian Land Claims. We request 
that these hearings be held at the Penobscot Indian Nation 
Community Building, Indian Island, Maine for the express 
purpose of presenting evidence for and against this negot­
iated settlement, as presented to Congress, so that we may 
make an informed decision on all aspects of Senate Bill 
S. 2829.

Thank you for your consideration in thi6 matter.

1 •—QaxAh, (yXvkza

Respectfully,
Penobscot Indian Nation Members
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We, th e  un d ers ig n ed , r e s p e c t f u l ly  re q u e s t th e  S en at e S e le c t 

Co mm itte e on In d ia n  A ff a i r s  to  ho ld  p u b li c  h e a r in g s  on th e  

S en at e B i l l  S.  2829 , Maine In d ia n  Land C la im s.  We re q u e s t 

t h a t  th e se  h e a ri n g s  be  h e ld , a t  th e  Pen obsc ot In d ia n  N ati on  

Community B u il d in g , In d ia n  I s la n d , Maine f o r  th e  ex p re ss  

purp ose  o f p re se n ti n g  ev id ence fo r  and  a g a in s t t h i s  n eg o t­

ia te d  s e tt le m e n t,  as  p re se n te d  to  C on gr es s,  so  t h a t  we may 

make an  in fo rm ed  d e c is io n  on  a l l  a sp e c ts  o f Sen at e B i l l  S.  2829 .

Thank you  f o r  yo ur  c o n s id e ra ti o n  in  t h i s  m a tt e r .

R e sp e c tf u ll y ,

Pen ob sc ot  In d ia n  N ati on  Members

2.

Ia) 2.
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Ppn ob sc ot  In d ia n  N ati on  Members
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Ju ly  7,  1980

Dea r Pen ob sc ot  N ati on  Member(s )

Can you h o n e s tl y  sa y  th e  p re se n t t r i b a l  a d m in is tr a ti o n  ha s 
k ep t you  in fo rm ed  re g a rd in g  th e Maine In d ia n  Lan d Cla im s?

Has th e a d m in is t ra ti o n  in fo rm ed  you th a t  on Ju ly  1, 2,  1980, 
you  had th e o p p o r tu n it y  to  a tt e n d  and  t e s t i f y  b e fo re  th e  Sen at e 
S e le c t Co mm itte e on  In d ia n  A ffa ir s  on th e P ro pos ed  Maine 
In d ia n  Land  Cla im s?

T his  hea ri n g  g e n e ra te d  is s u e s  o f co ncer ns as fo llow s*

1. T o ta l d e s t r u c t io n  of S over ei gn R ig h ts .

2.  Lo ss  o f  in d iv id u a l la nd  ow ner sh ip .

3.  T ax a ti o n  o f  a l l  b e n e f it s  and la n d s .

4 . A bso lu te  c o n tro l o f  a l l  la n d s  and  mon ies by  D ep t.
Of I n t e r i o r .

5 . Em ine nt Dom ain Tak in gs  und er  S ta te  and F ed era l la w s.

6;  Lo ss  o f  T r ib a l  J u r i s d ic t io n .

7.  Waiv er o f S overe ig n  Im mun ity .

8.  No p r o te c t io n  th a t  o th e r f e d e ra l ly  re co g n iz ed  In d ia n  
t r i b e s  have .

9.  I n i t i a t i o n  o f  m u n ic ip a li ti e s  ( te rm in a ti o n  o f Pen obsc ot 
N a ti o n .)

10. N on -I nd ia n m a jo r it y  of T r ib a l - S ta te  Comm issi on Cc niu trb l 
of  h u n ti n g , f i s h in g ,  n a tu ra l re so u rc e s  and  la n d  u s e .)

11 . Th ere i s  no g u ara n te e  o f la n d s  o r m on ie s.

Members, o ft h e  P enobsc o t In d ia n  N ati on , we a f fo rd  you  yo ur  
r ig h t  to  re sp ond in  w r i ti n g  to  th e se  i s s u e s . No t a l l  is s u e s  
a re  s ta te d  a t  t h i s  ti m e!

P le ase  be ad v is ed  t h a t  we w i l l  in fo rm  you  o f th e  d a te  and  tim e 
o f pe nd in g h e a r in g .

P le ase  Note*  Re spon d as  so on  as  p o s s ib le , a s  we have ob ta in ed  
183 s ig n a tu re s . I f  you  know o f any P en obsc ot member who ha s 
n o t rec e iv e d  t h i s  p e t i t i o n ,  p le a se  ph ot oc op y so  t h a t  th ey  ca n ' 
re sp on d to  t h i s  p e t i t i o n .  We ha ve  l e s s  th an  30* d ay s to  e n te r  
th e se  to  th e  re c o rd  o f  t h i s  h e a ri n g .

I f  th e re  a re  any f u r th e r  q u e s ti o n s , p le a se  ad d re ss  th e se  to i

Co ncern ed  C i ti z e n s  Gr nup o f The Pen obsc ot In d ia n  N at io n
% D. M it ch e ll
P .0 . Box 80
Old  Town, Ma ine 04468

Alo ng w it h  your p e t i t i o n ,  r e tu r n  ad d re ss  and  th e  p re s e n t add re ss es 
o f members o f th e  t r i b e  f o r  ou r m a il in g  l i s t .

Than k you

Concern ed  C i ti z e n s  o f  th e  Pen obs co t In d ia n  N ati on
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Mr. Mitchell. Under title XXII,  section 4793, S tate of Maine, a 
compilation of laws pertaining to  Indians , paragraph 5, it indicates-----

Senator Mitchell. Mr. Mitchell, we are going to be able to have 
this room for only a few more minutes; there is another function tha t 
is going to be held. Could I ask you to summarize, and we will print, 
in its entire ty, your sta tement and see if any of the o ther gentlemen or 
ladies wan t to add anything briefly to what you have said? We are 
going to have to conclude the hearing very shortly.

Mr. M itchell. In conclusion, it is the opinion of this committee 
that the people of the Penobscot Nation have not received due process, 
that the approval of this referendum, where it was stated  as an advisory 
referendum, at best, was an advisory and not an affirmative vote of 
the people.

It  is the recommendation of this committee tha t the Senate Select 
Committee should take under  advisement the objections of this 
testimony as presented here today before allowing these bills to pro­
ceed any further.

Thank you.
Senator  M itchell. Thank you very much, Mr. Mitchell.
If you will submit the material, we will see th at it is printed in i ts 

enti rety  a t this point.
P r e p a r e d  S t a te m e n t  o f  D a na  M it c h e l l , B ea r  C la n , P en o b sc o t  N a tio n

Tod ay our  people are struggling to maintain  our lands  and  our  r ights. Today I 
am here  in opposition to the  Sena te Bill S. 2829. To address t he  reasons I feel th at  
should  be considered before thi s bill can proceed if in fac t it does. I am concerned 
th at  my inhe rent  rights and  fundam ental righ ts will be given up (as well as ray 
children ’s and the ir children ’s). Where are my righ ts expressed in these  bills. 
Where I have  n ot accepted the condit ions as defined. It  does not  make provision 
for the people who do not  accept  these  condi tions . These are our  lands  and our 
righ ts. It  cann ot be removed wi tho ut our consent.

The  process where these bills are today is in my opinion not  legal—I t is un­
fortu na te th at  this whole process in development  of the bills has been conducted  in 
secrecy—plus, important info rmation  has not  been suppl ied to the Indian people, 
or explained to them. There has  been no imp art ial  int erp retation  of these  bills 
presented to the  Penobscot or Passamaquo ddy people.

It  is the  feeling of many people  th at  there must be some hidden  agend a going 
on th at  is surrounding these bills with the  governm ent.  There has been no clear 
agreement by  the Penobscot and  Passamaquoddy or Maliseet peoples in a pproving 
these bills.

At this  time it  is necessary to make clear to  th is Com mittee th at  the  lands  of th e 
Penobscot Nation are individually  owned lands,  by deeds . The rights  of these  
individual landowners are being violated by the  Federal government, by tak ing  
these lands and pu tting  them in tr us t. Where is it  th at  the Fede ral government can 
tak e these  lands withou t these peoples’ pe rmission. These are direct viola tions of 
you r principles on which you base all right s. You can not  force rights upon these  
lands unless these people agree.  Nowhere in all of this  process was it sta ted  th at  
Penobscot lands are owned individually.  Why was it not mentioned or considered?

The Penobscot & Passamaquoddy people have not seen this  bill as i t is writt en.  
This  Senate  bill is not the  same in content  as was p rese nted  to the  Ind ian  people. 
I t should also be noted th at there have been many changes made in the  first 
writ ing and there have  alre ady  been 22 ame ndm ents  proposed to this bill. The 
Penobscot people were informed that  if any  major changes were made to these 
bills they would be considered null and void. There have been many clarifications 
made to this bill, which indicate  major changes. These  have  been agreed to by 
Tom Tureen  and the  negotia ting  members only. The  people were not  inform ed 
or asked if t hey  approved. The nego tiatin g teams or Tom Tureen have  no au­
thor ity  to make these  ma jor  changes. As I view these  bills, they are being con­
sidered illegally—as it was sta ted  to the  Ind ian  people.
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It  is my understanding th at  Tom Tureen sta ted  th at  Congress  would recognize 
the  Houlton Band of Maliseets for the  purpose of clearing all Indian Land claim’s 
to Maine . The Houl ton Bands of Maliseets have  no au thor ity  from the Maliseet 
chiefs or thei r councils, to represent  the  Malisee t land claim. The lands th at  are 
offered for the  Maliseets are  pa rt of the acreage requ ested by the Penobscot & 
Passamaquoddy.  The Peno bsco t and Passamaquoddy people have not  given 
permission for this land transfer or agreed to the Maliseet being part of the  
Penobscot Passamaquodd y lan d claim. I ask who has given the  Penobscot Passa­
maquoddy Negotiat ing team and  Tom Tureen the  au thor ity  to nego tiate  for 
the  Maliseet people.

I have also understood th at  the  Passamaquo ddy people who have  a very  har d 
time  in reading or und ers tanding English bu t und ers tand things when spoken 
in the ir own language,  were no t given the  opp ortuni ty to underst and  all these  
issues in the ir own language.

The  Ind ian  people were alwa ys informed th at  Native  American Rights Fund 
was funded by private gra nts . The  Indian people were never told th at  NA RF  <
was paid by the  Federal government and th at  80 pe rcen t of Tom Tureen’s salary J
and expenses are paid by the Federal government. The lawyer hired to pro tec t '
our lands and rights is being paid  by the  people who are tak ing  these lands  and 
righ ts from us. This would show who Tom Tureen is actual ly working for, as 
well as the  law firm he represe nts.  I feel th at  the y should no t be working on 
Ind ian  land  claims or pro tec ting Ind ian rights. It  should be told to the  Ind ian  
world what kind of int ent they  represent.  A direct conflict of inte rest . I would 
also question wha t trib al governm ents  th at  suppor t this law firm.

The Federal and Sta te bills th at  were presented to the  Ind ian  people of the  
Penobscot Nat ion were neve r approved at  a general meeting of the people. The 
people of the Penobscot Na tion peti tioned the  Governor to bring these bills to a 
general meeting, before the  people had  voted at  a  r eferendum. He tota lly ignored 
the  peoples’ request. A petit ion  of people who are pa rt of the  off-reservation  
people have also sent me a pe tition  where th ey have  indica ted th at  due to the  fact 
th at  they  did not fully u nders tan d these  bills t hey  wanted the ir vote to show the y 
are chang ing thei r vote  to ind icate “N o” .

The Committee  th at  I am chairperson of, the  Penobscot Ind ian  Ju dic iary  Ad­
visory Committee, is a Committee to review and  evaluate all inte rim laws as  well 
as to recommend and propose laws to the  people of th e Penobscot Ind ian Nation.
This comm ittee has not  had  any inp ut to these  bills. Nor has this Committee  
had  an opp ortunity  to seek an imp arti al legal opinion of these bills. We were 
only  afforded to ask Tom Turee n quest ions on these  Bill’s the  day before the  
people  were to vote at  a Referen dum. We could not  give the  people of the Peno b­
scot Na tion any evalua tion  of these Bill’s as they have  empowered th is comm ittee 
to do.

I recommend to this  Senate Select Committe e th at  hearings by this comm ittee  
should  be held at  the Penobscot Nation  as well as th e Passamaquoddy tr ibes. The 
reason: I feel the  Senate Select Committee would be able to  hear from other I ndian  
people who are also opposed to thi s issue who could not afford to be here. Myself as 
well as other people who are here in opposi tion to this  issue, have had  to take time 
from work, as well as to pay  our own expenses to be here toda y. Our expenses were 
not  pa id by the Sta te or Federal  Governm ent as those people who have come here 
to s upp ort  the Bill.

I feel th at  this  is a great mis- represen tation to the  India n people. The final 
Bill’s have only to do with  our  righ ts. There  is no guaran tee of lands or proposed 
am ount of money. We are forced to give everything tha t we have always had . This 
Bill indicates term inat ion, genocide. The public  hearings on the  Maine Ind ian  
Lan d claims Bill, in Maine, hav e not  included evidence th at  was presented in f
test imony. It  shows that  bias is being created also by the  Sta te to mis-represen t 
the  Ind ian  people.

The  negotiatin g team s and Tom Tureen  were only given the  autho rity  to 
negotia te a land claim set tleme nt offer, they were never given the  author ity  to 
give up o ur rights.

The concerns of the  Carter Administ ration, Jus tice  Dep t., Interior as well as 
oth er agencies th at  were presente d by Cecil Andrus sta tem en t to the  hearings of 
July 1, 1980. The concerns reflect major  changes, why h asn ’t the  negotiat ing teams  
and  Tom Tureen  brought these facts to the people where these represent major 
changes.
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Why does the Government and the people who are involved in its process, work 
with jus t the people who agree with their views? They are supposed to look at  both 
sides and to hear both sides. Yet when i t come to Indian people all they look at is 
the non-Indian side. We are continually restr icted in all our land’s or r ight’s.

They say today tha t we are dependent people. The people who are dependent 
are the non-Indian people. They are doing everything they can to destroy our 
remaining cultures and people, everything tha t we represent. Their greed and 
corruption to our people and their  l and’s will become answerable to all principles 
of human rights under International law. The Traditional people of the Indian 
world know tha t the Creator will see the wrong th at is being done to the Indian  
people. He will protect our land  and the people he had originally entrusted the  land 
to be kept and protected, t ha t is the Indian people.

Senator Mitchell. Do any of the other gentlemen or ladies wish to 
add anything briefly?

Ms. Crowley?
Ms. Crowley. Mr. Chairman, my name is Eunice Crowley, and I 

am a member of the Penobscot Indian Nation,  and I am a full-blooded 
American Indian.

Senator  Mitchell and members of the committee, as a member of 
the Penobscot Ind ian Nation, I  hereby state my reasons for opposition 
to the passing of the bill, S. 2829, Maine Indian land claims.

First and foremost, the way it was presented and rushed through  
went against my constitutiona l rights of due process. My rights are 
being violated. Should S. 2829 be passed, the Indians of Maine are in 
the position of being first-class wards of the State of Maine and the 
U.S. Federal Government.

How many of the citizens of the United State s of America have 
money and land held in trust which cannot be used except with the 
consent of the U.S. Federal  Government or the State  of Maine?

You speak of self-determination . To me, self-determinat ion is not 
through  the doling o ut of Federal funds and gran ts because they are 
not solving the problems of the indigent of the  United States, nor do 
they help the American Indians to be an exception to the fact .

I feel the Penobscot Indian  Nation did not  have ample time to 
analyze the proposed package in the referendum of March 15, 1980, 
and vote on such an important issue which will not only affect the 
Maine tribes but also have a disast rous impac t on other Indian tribes 
and nations within the United States of America.

I want to go on record as being against S. 2829 and not being a 
sellout of my India n rights and my Indian people for the reasons of 
expediency and monetary  gain this bill will bring if passed.

I did not get the advice of Mr. Tim Coulter nor the advice of 
Mr. Tom Tureen ; these are my own personal feelings about the bill.

Senator Mitchell. Thank you very much, Ms. Crowley.
Mr. Phillips, do you wish to say something?
Mr. Phillips. Yes. My name is Neil Phillips, and I am a member 

of the  Penobscot Tribe  of Indians. I am here opposed to this Senate  
bill for the following reason.

I believe the  Penobscot Nation was not informed nor given the time 
to fully understand. And I  have been wi th this bill for a long time— 
since I spoke in Augusta—and I still do not  understand all of it.

I am not an educated person. I am an average Indian  person. I do 
not know the ways or the procedures of this;  this is a new learning 
experience for me.
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My people are like me; we are not highly educated people; we do 
have some education now. We are very poor people, and that  is what  
most of the people are. We have not  had the opportunity of counsel, 
supposedly counsel for the  Penobscot Nation, to answer our questions. 
When we had them to ask; they  were not answered. We were never 
given the opportunity to question  Mr. Tom Tureen or our leaders 
about this.

We had one member of the negotiat ing committee, Mr. Reuben 
Phillips—my brother—who was duly elected in an election a t a general 
meeting to be the information officer for the off-reservation Indians 
in Fe bruary 1978.

The only time tha t tha t person went before any off-reservation 
people was during the 5 days prior  to the referendum vote on March 
15, 1978.

Senator M itchell. Is tha t the fellow they call “Butch?” Is tha t 
your brother?

Mr. P hillips . Tha t is him.
In this meeting I will call him Reuben. When he is home, he is my 

brothe r, and he is “Butch.”
Senator Mitchell. I just  wanted to make sure. I have met him a 

couple of times, and everyone called him “Butch.” I did not know if 
it was the  same fellow.

Mr. P hillips . Yes, i t is.
Senator Mitchell. That is fine.
Mr. P hillips . Getting back to why I feel this is illegal and why I 

think this bill should not be passed; our people have not  been in­
formed. They were given 5 days in which to read a legislative docu­
ment. I would like to ask anyone in  here, who has, like myself, a ninth 
grade education, if they can fully understand a legislative document 
when th ey have not been given the opportunity to ask a  question.

We have asked questions perta ining to these bills from February  
1978, and when we started  asking questions we became dissidents; we 
became “troublemakers.”

Is the Secretary of the Inte rior  labeled a “dissident” because he is 
questioned on this bill right here today? No, he is the  Secretary of the 
Inter ior; he has the right to ask these questions. Do I not have the 
same rights?

Senator  M itchell. As far  as I am concerned, you certainly do, and 
that is wh at we are doing here right now.

Mr. P hillips . I know that , and I am very thankful that  I can be 
here and speak as I do, as a free American.

I was n ot given t ha t right by my people. We have asked for tha t 
right. I have asked for delays on the votes of these bills since 1978. A t 
one time, I asked for 14 days.

They immediately held a general meeting in the following month 
and reduced it to 5 days. Nowhere in this country  can a le tter  be sent  
to our people, who are all over this country, working, as good American 
citizens, and return  a ballot that was mailed on M onday morning and 
be postmarked by Friday of t ha t same week—it is an impossibility 
with the U.S. Postal Service.

Senator Mitchell. That is a separate  problem Congress faces.
Mr. P hillips. That  is righ t. And I feel tha t this committee, right 

here, should go to the Penobscot Nation and explain th is bill.



415

I am no t against a negotiated settlem ent. When we had the vote in 
March 1978, I said to my brother, “OK; you won; let’s join  forces.” 
But then i t became secret again. When I got word, I was in Albuquer­
que on the night of this vote. This was the first I had heard  t ha t there 
was a referendum vote; that  was on March 15, 1980. I returned home 
that  following week. I never got a ballo t; I was told they did  not know 
where I was. The governor of our tribe was signing a check every 
single week and sending it  to the  school I was at tending. If they did 
not know where I was to send me a ballot, how did I get my checks 
every week? Somebody must have known where I Was and where the 
other people were at school. None of our people at school got those 
ballots. I believe there were a lot of people wno did not get those ballots

I did some figuring last nigh t, and I  would just  like to give you these 
few figures. The Penobscot Nation, by the census of 1980, has 1,449 
people in total. Out of that total population, we have 927 people of 
voting age as of March 15, 1980. Of tna t total  of 927, only 355 people 
cast a vote. That is only 26 percent of our tota l voting population.

I have asked—and have been refused—for the mailing list of the 
people who were supposedly s ent ballots. We do not know how many 
ballots were printed; we do n ot know how many ballots were sent out. 
We have documentation th at  a lot of the people never received a 
ballot, who are on the mailing list, nor were they gotten in touch with. 
In a 5-day notice, it  would be impossible anyway.

Senator Mitchell. Unfortunately, your voting  record puts you 
right in the mainstream of the res t of the country in its record of voting.

Mr. Phillips. T hat is true , but  in the mainstream of this country, 
when you have a referendum or a general election, it is known for a 
very long period of time, and you know what  the issues are. We have 
been denied the r ight to know what the issues are.

Senator Mitchell. All I  mean t to say was that  the record of the 
rest of the country in voting  on such ma tters  as Pres idential elections 
and other  things is, sadly, a low one as well.

Mr. Phillips. Th at is t rue.
Senator Mitchell. I know Ms. McDougall wanted to say some­

thing, Mr. Phillips, and also I  think Mr. Sapiel wanted to say some­
thing. So that everyone gets an opportuni ty to say something, would 
you mind if we gave them  a chance? We really do have only a few 
minutes before we have to  be out of the room.

Ms. McDougall?
Ms. McDougall. Mr. Chairman, I am a member of the Penobscot 

Tribe. I am here today in opposition to  the proposed Senate bill 2829.
The enactment of this bill will rati fy and approve the Maine Im­

plementing Act, known as LD 2037, of which I have numerous mis­
givings. I will s tate  a few here.

One is the taxation known as payment in lieu of taxes on the Indian 
lands. As I understand it, these taxes will come out of the interest 
money from the  tru st funds  at an assessment rate determined by the 
Sta te of Maine, but i t does no t stop there.

As a municipality , we will also be subject to taxes levied by counties  
on tha t portion of land that  lies within a par ticu lar county, of which 
there  will probably  be several, due to the distr ibution of the lands 
under  consideration.
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After all this, we still have to consider the taxes on real and personal 
proper ty. It  appears to me t ha t the interest moneys of the trust fund 
will be for the main purpose of inflating the Sta te’s coffers at the 
expense of the Federal Government and Maine’s Indians.

To expand upon this, the State  of Maine will no longer bear the 
burden of Indian  education. Conversely, it appears  tha t Indian tax 
dollars will be supplementing the cost of education for non-Indians.

Another concern I  have is this. In reviewing appraisals done by the 
James  W. Sewall Co., on the timber lands under  consideration for 
purchase by the tribes—I believe tha t was a let ter  that he read here 
today—I cannot seem to  get above an average figure of $160 to $170 
per acre, ye t the appra isal of these lands, on the average, is $181.67. 
Is this a realistic appraisal, as stated, or is it  an atte mpt to inflate 
the value of the lands for the purpose of a higher tax assessment?

A third area of concern is that which deals with eminent domain in 
that  it  does not require a public e ntity  to make a finding of no reason­
ably feasible a lternative . By implication, it  only requires the public 
ent ity  to pay  for the land  taken  in Indian terri tory . I feel that this 
is a provision that  can be abused without concern for the Indian 
people and should have more clearly defined restrictions .

Next, another important  question is, W hat and where is the sett le­
ment agreement? Ever since March 1980, the Indian people have been 
told that an agreement has been reached, bu t nowhere do we see the 
agreement itself. Why all the secrecy about this  settlement agreement?

Last , why all this rush  to enact this  Senate bill 2829? I do not foresee 
a great economic decline or financial hardship in the State  of Maine by 
giving the parties concerned, namely, the general members of the 
Penobscot Nation and Passamaquoddy Tribe more time to consider 
the consequences of these bills.

I have children and grandchild ren presently growing up on Indian 
Island , and I  have instilled  in them pr ide in being a Penobscot Indian. 
I want to be assured th at  my great-grandchildren and future genera­
tions will take pride in the same cultural  heritage tha t we have 
nurtured . I am apprehens ive that if there would be enactment of S. 
2829, the Penobscot people would rapidly become acculturated to the 
poin t of nonexistence.

Tha nk you, Senator  Mitchell, for your  time.
Senator Mitchell. Th ank  you, Ms. McDougall.
Mr. Sapiel?
Mr. Sapiel. I would like to say t ha t there are a lot of things t ha t are 

involved in this whole land claim thing, and a lot of the points have 
not  been brought out to the  people, such as the tru st fund on Mount  
Kath adin  and all the  land we are giving up for money.

My people do not understand  tha t the land is sacred to them and is 
not  up for sale. And this is what we are doing toda y: We are selling 
this land in order to reap the benefits, acting like white people. To my 
knowledge and my Indian ways, this is not  the way of the Indian 
people. This is because of the education and the churches that  have 
programed my people to  the white m an’s way and have taken away a 
lot of things th at belonged to the Indian  people, such as the language, 
the culture, the hunt ing, fishing, ceremonies, religion—all of these 
things combined.
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I feel that  if this land claim goes through  we will lose Mount 
Kathadin, one of our most sacred mountains  for the Indian people of 
the Wabanaki Nation. This means a lot to Indian people, not only in 
Maine but other Indian  people across the country .

This is the way the Government has done things—to hurry , and 
get things done, throwing money to the  people, letting them scramble 
and fight over it,  as they do today.

We are getting  a lot of money on the reservation, but the people 
are n ot benefiting by it, at least  not all the  people; ce rtain people are 
doing it .

A lot of the money is for winterizing homes. I t helps the old people 
to fix their  homes up, and so on; and this is not  being done.

, I fought 4 years in the service in the Korean war. I wanted to
2 protect this country. But afte r I  came back from the war and s tarted 

to understand what things were happening here in the United States, 
I saw tha t my people were being pushed around, their lands were 
being taken away from them, and a lot of other  things  were happening 
through the Congress, through the States, and through  the U.S. 
Government . This still continues today; this still continues today 
because my people do not  understand their culture, their heritage. 
The culture today is money; tha t is their culture;  and the more money 
they get, the bigger they feel. They rate  themselves as white people: 
first class, second class, third class.

I do not rate people in classes; I rate  them as all equal. We should 
understand one another.

My ancestors left us this land so t ha t we could protect it and live 
off the land. But all these things have been taken away from us, and 
today  my people are doing the same thing. We could live off the 
landj  we could do a lo t of things. We can live by the law of the land; 
this is our way of living. Bu t the Government does not let us do this 
because of “progress.” This is why the world today is in such a problem.

I can see all of this, and I can understand it, and I know why. I 
am no educated person. I did not go to school, or I went to school 
and I would go out the back way because I wanted  to  be in the woods 
and understand n atu re’s way so that I could live a decent and respect­
ful life without trying  to call my people down or call the white people 
down.

My people have shared this land with all of the people, not only 
in Maine but al1 across the United States. I canno t see why we hove 
to suffer because of “progress” and things that  have to go on and 
go forward.

I think we should be all equal. There are guys making $300 or 
$400 a week. V hen I  used to work on the reservation —I cannot  even 

7 work at the reserva tion today because they have this thing called 
“nepotism.” When I worked there, I made $77 a week. Then one 
day they came up and said, “We’re going to give you a ra ise.” They  
gave me a raise—$1. Then I  was a recrea tion director.

With $50, I used to have to pay to get these kids to go different 
places and try to understand other people’s ways of doing things.

I think this has a lot to do with the land claim thing because i t is 
a money thing; there is no land involved. We have to buy back the 
land if we want.
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When I was first introduced to this land claim thing, it was $12.5 
million; then it went down to $8 million, then $5 million; and that  
is the last I heard of the whole thing. I never heard anything else.

Senator  Mitchell. Could you sum up very briefly, Mr. Sapiel? 
I know tha t both Ms. Coti and Ms. Nelson want  to speak, and we 
have about 4 more minutes.

Mr. Sapiel. So, what I  would like to say is to have the Congressmen 
and Senators come to these reservations and see how this money is 
being spent, and see how the India n people are being trea ted. If you do 
not go along with what  they  say , you are left  out. And this money is 
supposed to be for all In dian  people—all In dian people. They use me 
as a number; they  get money for me, but  I do not get a chance to work 
for it or do anything for i t. Th at is the way it is all across the country . 
The United  States pushes th at  so that  they can have Indian  people 
fighting one another. Then  they  just  come in and say, “We are the 
guard ians,” and we have to do what the Governor and council say.

Senator M itchell. Yes; bu t you are not suggesting th at the answer 
to th at  is not to give the Ind ians anything here?

Mr. Sapiel. I cannot understand you.
Senator Mitchell. You said that  one of the problems is t ha t the 

Government pushes money on the Indians and then  tries to control 
their  lives. Would you rather see the Penobscot and the Passama- 
quoddy get nothing here?

Mr. Sapiel. I would rather see the Congress, or the Senate, or 
whoever is in charge of the State of Maine see tha t this is implemented 
in the right way and tha t everybody is getting thei r fair share.

Senator Mitchell. Your objection is not that you are getting 
something; your objection is that  you are not getting enough. Is tha t 
not  true? You think you should get more land?

Mr. Sapiel. I think we should get more land.
Senator Mitchell. Thank  you very much, Mr. Sapiel.
Ms. Coti and Ms. Nelson, would you each like to say something, 

briefly?
Ms. Nelson?
Ms. N elson. Yes; I would. Thank you, Senator Mitchell, for allow­

ing me to speak ; I will be very brief.
My name is Lorraine Nelson, and I am a member of the Penobscot 

Nation. I came here in opposition to the proposed Indian settlement 
claims.

My concerns are many, as those of these people before you. But  I 
would like to elaborate on my greatest fear that  has haunted me ever 
since I  saw the proposed settlement in March 1980. This is, prior  to 
the beginning of the Indian land claims, I brought suit against the 
Bangor Hydroelectric Co. for illegally trespassing on two of my large 
islands, on which they erected util ity poles to service the town of 
Chester. This happened about 40 years ago.

No easement was obta ined, nor was any permission ratified by the 
Governor of Indian Affairs. This suit has been held up  largely because 
of the jurisdictional issue concerning Indian lands.

If these bills pass in Congress, our lands will be owned in trust  by the 
Federal Government and will be considered Federal Indian land for 
purposes of Federal taxation . This will be done without my consent. 
This is a violation of my rights.
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Gentlemen, if this should happen, I will lose my lands either to the 
Federal  Government or to the tribes who are supposed to be repre­
senting me. No, gentlemen, these people are not concerned with my 
rights.

The majo rity of the Penobscot Indian  Council and the negotiating 
committee does not own a vast  amount of land, if any , and therefore 
cannot  feel my concern.

My son hunts and fishes my islands to help provide for our family, 
and if we are to abide by State laws, as this bill intends us to, my family 
will endure hardship because of the control of the taking of (leer and 
fish. You know as well as I, inflation has taken its toll, and at the pres­
ent time I am unemployed and have a family of five to support. Two 
of these children are going to college. I have brought them up by 
myself.

If I  should lose my lands because of inability  to pay taxes , what will 
I have to offer my children and their children therea fter? It  will be 
history  repeating itself—the taking  of Indian  lands.

Getting back to my pending suit, if this bill should pass, my suit  
could be extinguished. The bill extinguishes any tribal claim by 
deeming any transfer as following Federal law. This will ratify  any 
triba l transfer, including taking by the State or any of i ts agencies. 
This pertains  to the Bangor Hydro, which has to have approval from 
a S tate  agency, which is the Public Utilities Commission.

This bill could deny my right  to recover my land and pursue my 
claim against the Bangor Hydro. This requires clarification.

In closing, I must express my concern for all Indian people whose 
individual rights will be extinguished. I fear the taking  of my lands  
under this bill will be a violation of my constitutional  and basic 
inherent rights.

Thank you for your time.
Senator Mitchell. Tha nk you, Ms. Nelson.
Ms. Coti, do you wish to say something?
Ms. Coti. My name is Ju lia Coti. I am a full Penobscot off-reserva­

tion Indian residing in Bristol, Conn.
I oppose this bill very much for the mere fact that  I do not thin k 

all our people were given the  legal right to  vote. I went to the hear ings 
in March in Augusta, Maine, and I was very much bothered by the way 
it was presented. I got all the information I could, and when I went  
back to Bristol, I contacted as many Penobscot people tha t were 
residing in Connecticut as I  could reach, and I held a meeting at my 
home.

I contacted, I would estimate, approximately one hundred people 
who reside, th at I know of, in Bristol, Conn. When I had the meeting 

T and also when I spoke to the people on the phone, I informed them
of how the bill was presented in Augusta, Maine. I would say the 
major ity of the people I spoke to said they did not even receive a 
package about what  it was all about; they did not even know. They  
said tha t had they been informed and informed right, the ones who 
did vote yes, had they  been properly informed, would never have 
given a yes vote.

I think tha t if the people had been properly informed, they would 
not have got what  they called the majo rity of the vote. They  certainly 
did not have the majo rity of the vote to approve this.
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Senator Mitchell. Wh at do those people want, Ms. Coti? Do they 
want this case to go to court?

Ms. Coti. I would think so. I cannot speak for them; I can only 
speak for myself.

Senator Mitchell. You have reported to us the views of several 
people. Let me ask you this, from this standpoin t. Do you think there 
should be more money, more land, or bo th?

Ms. Coti. As far as monetary issues are concerned, they are not  
my main concern. My main concern is my people’s sovereign rights. 
I do not want to see my people lose their  sovereign rights. I do not  
want to see my people become a municipality. If we become a munici­
pality , we will not even be an Indian nation . I do not want to see 
this happen to my people.

Senator Mitchell. Would you prefer to see this  resolved with the 
Penobscot and Passamaquoddy receiving no money and no land bu t 
keeping their status the way it is, without becoming municipalities?

Ms. Coti. I am not  a judge; I canno t judge and say what  will 
happen.

Senator Mitchell. No; I know you are not. I am asking what you 
would like to see. What result would you like to see?

Ms. Coti. I would like to see it  be trea ted more fairly than it has 
been in the past,  and I am not speaking for anyone else; I am speaking 
for myself as a person.

Senator Mitchell. All right. Tha nk you very much.
Thank you all very  much.
Mr. Mitchell. Senato r Mitchell, in closing, I would like to make 

a comment.
Senator Mitchell. All right.
These Mitchells always have a way of getting in the las t word. 

Whichever one of us finishes, it is going to be a Mitchell who has the 
last  word.

Mr. Mitchell. It  is apparen t in this hearing, as i t was in Maine , 
th at  we, as the people who are opposed to this in principle, are not  
afforded the time to be heard properly. We are restricted. You have 
not  even had the time to listen to some of our legal counsel here in 
testimony.

Senator Mitchell. Ju st a minu te, Mr. Mitchell. You have testified 
here for over an hour.

Mr. Mitchell. Yes; there have been seven of us here.
I think there have been individuals  who have tied up quite a bi t 

of time.
But,  in closing, again, we are restric ted in time, and I jus t wanted 

that  to be indicated.
Senator Mitchell. Ju st a minute. I think that  is an unfair sta te­

men t to make. You have  had an opportuni ty to say anything you 
wanted. I have asked you all this, ana you can submi t anything you 
wan t afterward.

Mr. Coulter, I will ask you this: Is there any point tha t has not 
been made tha t you want to make?

I jus t do not think  it is righ t for you, Mr. Mitchell, to sit there 
and say you have not had an oppor tunity to make your point of 
view. Seven people have spoken.
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I am not asking you to repeat  what  has been said. Is there a point 
which is impo rtant to you and y our clients which has not been made?  
If so, you go ahead and make it.

Mr. Coulter. Well, there are many more points than I can make 
under these circumstances. I do not thin k th at  is a proper challenge. 
You have already said th at  it  is time for the hearings to come to a 
close.

Senator Mitchell. Also, frankly, Mr. Mitchell, I do not thin k 
th at  is a fair comment—t ha t you have not had an opportu nity  to 
be heard. I really do n ot.

If you have anything you want to say th at  has not been said, you 
say i t, and you submit a let ter, in writing, and I give you my assurance 
I will read  every word of i t, and I will ask the other members of the 
committee to read every word of it .

Mr. Coulter. I thin k, under the circumstances, th at  would be 
the proper thing to do. There are a number of remarks th at  I would 
have liked to have made, but I think th at  if th at  would be inte r­
preted as taking  up the  committee’s time, I would prefer to defer 
th at  and jus t submit a statem ent.

Senator Mitchell. I jus t do not want the suggestion left th at  
anybody has not had an oppor tunity to get thei r p oint of view across. 
As fa r as I  am concerned, you have had an oppor tunity .

Mr. Mitchell, I will say to you, if you have sometning more you 
want said, you get it  down in writing, get it to me, and I give you 
my word, I will read every word of it. And I will atte mpt to get the 
other  members of the committee to read it.

And I will say the same to all of the other people here, if they  
feel the y have not had an oppo rtuni ty to be he ard. There is no inten­
tion on anyone’s pa rt—I cannot speak for anyone else—to cut  off 
anybody  or tell anybo dy tha t they do not have an opportunity to be 
heard.

There are limits. Th at is, if everyone wanted to take an unlimited 
amou nt of time, we would be here forever. Bu t you have had an 
oppor tunity , I think,  to ge t your  poin t across—1 hour and 10 minutes, 
which is, I think, more than  many of the other witnesses. I  un derstand 
there have been seven of you. So I will conclude with tha t.

Mr. Coulter, I invite  you to make, in writing, any comment you 
want. I give you my assurance I will read it personally, and I am sure 
Senator Cohen will too because he is every  b it as interested in th is as I 
am, if not  more so. In  fact, he has a much broader background in it 
than  I, as you all know.

Mr. Coulter. Perhaps Senator Cohen’s mention of further hearings 
r is a suggestion th at  we can agree is a good one. At least on my own

r behalf, I would urge this committee to conduct those hearings so th at
additional views could be addressed at that time, particularly on any  
changes.

Senator Mitchell. You can make that as a suggestion in one of 
your sta tements.

Thank you all, very much. Th at does conclude this aspect of the 
hearings. Any decision on furth er hearings will be made by the comm it­
tee. Senator Melcher is the chairman, and Senator  Cohen is the ranking  
minority  member. As you know, I am not  a member of that commit-
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tee, and so any decisions on hearings will be made by the committee 
and not by myself.

I thank  you, ladies and gentlemen, for your participation, and I 
thank  all of the othe r persons who had the interest to come here and 
testify.

The record will remain open for 30 days for the receipt of any 
additional information that anyone has.

The hearing will now be adjourned.
[Whereupon, at 5:10 p.m., the hearing was adjourned.]
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