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NONDISCRIMINATION IN INSURANCE ACT, S. 2477

WEDNESDAY, APRIL 30, 1980

U.S. SENATE,
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY,

COMMITTEE ON THE JUDICIARY,
ashington, D.C.

The subcommittee met, pursuant to notice, at 10 a.m., in room 6226,
Dirksen Senate Office Building, Senator Howard M. Metzenbaum,
chairman of the subcommittee, presiding.

Present: Senator Metzenbaum.
Also present: Stewart Kemp, special counsel; Marilyn Falksen,

chief clerk; Peter Chumbris, minority chief counsel; Nick Chumbris,
special assistant; and Joseph Lanham, chief minority economist.

OPENING STATEMENT OF SENATOR METZENBAUM

Senator METZENBAUM. The committee will come to order.
Today the Subcommittee on Antitrust, Monopoly and Business

Rights begins hearings to consider S. 2477, the Nondiscrimination in
Insurance Act. This bill would prohibit discrimination on the basis
of race, color, religion, sex, or national origin in the sale or under-
writing or rating of any kind of insurance.
Enactment of S. 2477 would be a major step forward toward the

fair treatment of insurance policyholders. There is no good reason
why the fundamental civil rights of American citizens should not be
protected by Federal law in insurance as they are already in other
spheres of life.
I am very pleased to join with my distinguished colleague from

Oregon, Senator Hatfield, in sponsoring this legislation.
In the House of Representatives, Congressman John Dingell intro-

duced similar legislation last year. That bill now has 80 cosponsors.
This legislation addresses issues of fundamental fairness. Increas-

ingly, American society has disfavored stereotyping individuals on
the basis of broad group characteristics. Categorization on the basis
of race, color, religion, and national origin is already illegal for most
purposes.
The courts have scrutinized the use of sex-based distinctions more

and more closely. Increasingly, a heavy burden has been placed on the
use of sex as a permissible classification in numerous contexts.
The Chair notes rather proudly the fact that 27 years ago I intro-

duced a bill having to do with discrimination on the basis of race,
color, creed or national origin, the first FEPC bill introduced into
the Ohio General Assembly. That was considered very radical legisla-
tion at the time.
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Of course, that law and so many others have passed since that time,
that to those who are opponents and adversaries, let me point out that
what might appear to be a little bit difficult or a concept not readily
acceptable, that too will pass and legislation of this kind will become
law whether it be today, this month, next year or the year after.
Many persons in the insurance industry claim that the use of sex as

a classification is just an actuarial question. If statistics show an aggre-
gate difference by sex, they say, leave it to the actuaries to set the
prices.
I disagree. To disadvantage an entire class of persons as a result of

an immutable characteristic over which they have no control raises
fundamental questions of public policy. Issues of such magnitude
should be decided by the public's elected representatives, not left to
technical experts employed by insurance companies.
It is essential in a society premised on the principle of individual

liberty that persons be treated on the basis of their individual conduct
and characteristics.
Some concern has been voiced about the impact of this legislation

on State insurance regulation. As I have said on other occasions, I
favor State insurance regulation. This bill would support, not under-
mine, effective regulation by the States.
It creates no Federal agency or enforcement mechanism. Not a single

bureaucrat would spring into being as a result of this bill.
In any State which enacts a nondiscrimination law paralleling the

Federal standards, there would be no Federal involvement.
In other States a private right of action in Federal court would be

established, subject to exhaustion of State administrative remedies.
The U.S. Attorney General would be authorized to file a civil action

in a Federal court if a pattern or practice of discrimination is found.
But the underlying principle is that discrimination on the basis of

race, color, religion, national origin, and sex be effectively prohibited.
I am very pleased this morning that we have witnesses representing

major constitutencies affected by this bill. I am particularly pleased to
welcome first my distinguished colleague, Senator Mark Hatfield. He
has provided such able leadership in so many areas in the U.S. Senate.
He appears before us today as the principal author of this legislation,
legislation which I am very proud to cosponsor.
I am happy to welcome you, Senator Hatfield.

STATEMENT OF SENATOR HATFIELD

Senator HATFIELD. Thank you very much, Mr. Chairman.
Senator Metzenbaum, it is a great honor to be before your subcom-

mittee, and especially in a cosponsorship role on this particular bill.
Mr. Chairman, it is clear that much progress has been made in the

past few decades in combating sex discrimination in American
society.
Laws such as the Civil Rights Act of 1964, the Equal Employment

Opportunity Act, and the Equal Pay Act have helped promote the
concept of equal rights and opportunities in law, as well as in attitude.
Despite this progress, however, significant gaps remain. Perhaps

none is so large and pervasive as that discrimination which occurs in
the insurance marketplace.
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It is not difficult to determine why this industry is one of the last
bastions of an increasingly unacceptable policy. For insurance cover-
age, to the average consumer, has traditionally been a complicated, if
not tedious, topic.
Insurance policies have often been unreadable, promoting still

further the concept that insurance-making must be left to the experts.
As it well should, I am not questioning the need for the expertise of-

fered by the professionals in this field. I personally depend upon them
myself. I am merely pointing out an atmosphere which has encouraged
the consumer to place his faith and trust in the hands of the insurance
professional, allowing him or her to determine the risks, establish and
interpret the policies.
This atmosphere has enabled the insurance industry to capitalize

on the ignorance of the public in one area particularly—that of fair-
ness in classifying its policyholders.
I regret that the trust placed in the industry has not been justified

here. For over the past generation, insurance companies have increas-
ingly relied on gender to impose higher rates or lower benefits on
women.
I would like to re-emphasize the importance of a national policy

which Senator Metzenbaum has so well pointed out in his opening
statement.

This concept has been appropriately reaffirmed over the past 20
years: That discrimination on the basis of race, color, religion, sex or
national origin is unfair and unlawful.
Again, in the proposed Nondiscrimination in Insurance Act which

we discuss this morning, that policy is stated. As it should be; for it is 
fundamentally unfair to stereotype individuals on these bases.

Different and unequal treatment of like individuals cannot be toler-
ated in the employment sector. Neither can it be tolerated in the insur-
ance marketplace.
In the abstract, continuation of discriminatory policies in insurance

is discouraging. But in its practical ramifications, it is even more dis-
tressing. For in an era in which over 40 percent of the work force are
women—and some 60 percent of those women work out of economic
need—denial of access to insurance at fair rates can have severe eco-
nomic consequences.
For example, today there are reported to be 7.7 million single-parent

families headed by women. These families are wholly dependent on
females for financial support.

Yet, the availability and scope of insurance for them are minimized
and the rates often maximized because of their sex. This policy can
effectively prohibit women from achieving the basic insulation from
financal loss which is the benefit of insurance.
This is only one example of the effects of a sex-based classification

in insurance. I would like to briefly cite a few others as they occur in
various types of insurance.
In disability, many types of insurance benefits available to men are

not available to women. While coverage has improved over the past
few years, in some States, disability coverage is not available to women
on any terms, at any price.
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In other States where it is available, its cost is significantly greater.
In health, waiting periods are usually much longer for women, and

benefit periods shorter.
According to a report on sex discrimination in insurance prepared

by the Women's Equity Action League, it is not uncommon to find
that, despite higher premiums paid by women, the benefits they re-
ceive are much lower. Pregnancy coverage, despite its centrality to
women's insurance needs, is often unavailable.
In life insurance, coverage for women is often limited in scope and

availability. Certain options, commonly available to men, have been
restricted to women. The insurance industry argues that sex discrimi-
nation in life insurance is justified because "women as a group have
longer life expectancy than men as a group."
Mr. Chairman, this argument is perhaps the most commonly used

as an argument against S. 2477. I believe it is worth discussing here.
First of all, let's take that statistic. I think when we talk about aver-

ages, we have to recognize how these can be distorted.
For instance, the idea that on the average women live longer than

men is in the aggregate correct. But let me remind the committee this
morning, that 84 percent of the women live as long as the men in indi-
vidual cases, and therefore the distortion occurs really among 16 per-
cent and not amongst the majority.

It must be understood that there is no objection to basing a life
insurance policy on longevity. However, if sex is the only criterion
used to determine longevity, it is clearly unfair and relatively unre-
liable.

Instead of merging sex with all the other criteria affecting life ex-
pectancy, the industry has chosen to concentrate exclusively on it. The
industry has virtually ignored other, more accurate classification cri-
teria, such as smoking habits, family health history, physical condi-
tion, recreational, and occupational activities.
I am sure that others testifying today will elaborate on recent court

decisions which bolster the argument against such discrimination.
Last year, the Supreme Court, in the so-called Manhart decision.,

ruled it unlawful to treat "individuals as simply components of a ra-
cial, religious, sexual, or national class."
While this ruling applies only to employer-operated insurance

plans, S. 2477 expands the prohibition to private and individual plans,
as well.
The insurance industry has claimed that some 19 States have al-

ready adopted a model regulation of the National Association of
Insurance Commissioners which supposedly accomplished the same
objective as S. 2477.
Thus, the need for Federal legislation is eliminated, according to

the industry. I do wish this were the case.
However, it is my clear understanding that this model regulation

does not touch on the aspects of disparate rates and benefits—merely
availability and scope.
Even this incomplete regulation was watered down further by sev-

eral of the 19 States which eventually adopted it.
I hope this subcommittee would further investigate this issue, Mr.

Chairman. For if it is discovered that the States are indeed doing their
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job with respect to offering fair and just insurance policies and rates,
and enforcing such, I would have no hesitancy to withdraw my support
for this legislation.
S. 2477 is designed to encourage the States to adopt nondiscrimi-

natory policies. I believe it is important to stress here that the Non-
discrimination in Insurance Act will in no way remove authority from
the States to regulate the insurance industry.
No Federal mechanism for administration or enforcement is es-

tablished, as you already stated, and no bureaucracy will spring forth
as a result of this bill.

Classification by sex is clearly not a business necessity, as some parts
of the insurance industry would have us believe. It was adopted by the
industry only 30 years ago as a convenient, though incomplete, method
of classifying risks.
While it may require minor cost adjustments in some policies and

practices, such an argument cannot be used as a defense for
discrimination.
I am hopeful that it will not require the pressure of the courts, of

civil rights and women's groups, and of public opinion to convince the
industry to treat its policyholders without discrimination on the basis
of sex.
As evidenced by your witness list today, Mr. Chairman, we have

the support of a significant number and type of groups representing
the public, including the American Association of University Women,
the AFL—CIO, the National Federation of Business and Professional
Women, as well as the Leadership Conference on Civil Rights, com-
posed of some 150 civil rights organizations.
We will use that support to help assure that a policy adopted by

Congress some 16 years ago will also be applied in the insurance
marketplace.
Senator METZENBATTNI. Thank you very much, Senator Hatfield, for

a very clear and strong statement in support of your legislative
proposal.
With respect to the matter of effective State enforcement, a question

that concerns you as well as me, it is my understanding and we will
see to it that CRS makes some study in that area in order to have some
relevant and up-to-date data available.
But let me ask you this question. If the States are doing an ade-

quate job and if there are effective nondiscriminatory procedures
coming about by reason of insurance industry actions and effective
State regulation in this area, then isn't it the fact that by the passage
of your bill, no harm would be done because there would be no viola-
tions to be concerned about?

Senator HATFIELD. That is correct.
I suppose it becomes really a philosophical question more than a

pragmatic one. I would personally like the idea that the industry itself
as a private organization would correct this problem, not requiring
either State or Federal action.
Mv second preference would be that the States would undertake to

do this rather than waiting for the Federal Government to fill the
vacuum.
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So, I come from that philosophical commitment. But having seen
this failure on the part of the industry to move with any solidarity on
this problem, and to see the States likewise exercise rather dilatory
caution, I feel that it is an important action for the Federal Govern-
ment to take, not as a club so much as a tutoring tool to encourage the
action by the States.
As you point out, if the States or the industry, out of the kind of

pressure that this might bring to bear, should accelerate their action
and take the necessary steps, then of course, this would have no mean-
ing, either in terms of its enactment, or frankly, other than just an
encouragement tool, in terms of its introduction.

Senator METZENBAUM. Why do you think sex discrimination is a
greater problem today than it was 10 or 20 years ago?

Senator HATFIELD. Do I believe it is?
Senator METZENBAUM. Yes.
Senator HATFIELD. Well, I think we have addressed the more pub-

lic areas of discrimination, the more obvious areas in enactment of
civil rights legislation, beginning with the act of 1964, as I have
indicated.
But I think what we are doing now or what we see now are some

of the subtleties that have almost become inculturated in our country
that need a focus.
As I indicated in my testimony, this discrimination is relatively

new in the industry. Yet, and it is there, very realistically it is there.
So, there are still these pockets or these areas, very subtle areas in

some cases, very highly camouflaged areas where this discrimination
still is maintained.
Mr. Chairman, I feel that discrimination and civil rights is not a

one-act of the Congress. I think it is a continuing role that must be
played by Government to monitor and to ferret out those areas which
continue to be characterized by discrimination.
I feel that is why it is important to have civil rights groups alert-

ing the public and ever being vigilant to these more subtle types of
discrimination that do not surface as easily as some of the ones we
have fought over the years like areas of public accommodation or
voting rights, in those areas which had become so historically high
profile.
But I think discrimination still exists, yes, to answer your question.

I don't know how to make a quantitative analysis of it, but I do know
it still exists.
Senator METZENBAUM. Are you familiar with any major insurance

plans that presently provide sex-neutral benefits in rates?
Senator HATFIELD. Yes. Mr. Chairman, I am happy to say that the

Federal Government has led the way in removing these areas of dis-
crimination in insurance or these practices.
I am also happy to say that one of the largest groups, TIAA CREF,

beginning this year will remove such past discriminatory practices
that they have had in their insurance.
Three States have removed such discrimination on the basis of sex in

the area of auto insurance. In that experience, we have found that the
insurance rates for young men have slightly decreased. The insurance
rates for young women have slightly increased.
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There will be modification in rates, I am sure, but I don't think they
will be of any great proportion.
So, there are these trends. I think the M anhart case of course, was

a narrowly based case the Supreme Court ruled on about employer-
provided insurance. But again, it pointed the way.
I am not speaking as a lawyer. I would be presumptuous to do that,

but according to the legal counsel that I have had in reading that
Supreme Court case, the logic they based their decision on would have
to be applied to other areas of insurance if cases came to the court
challenging the discriminatory practices.
That is why I feel that these are inevitable trends. I would be hope-

ful that the insurance industry would see the handwriting on the wall
and give leadership rather than trying to stop the inevitable direction
and change that is coming about.
Senator METZENBAUM. I have one last question. Some insurers say

that there is no need for Federal legislation prohibiting discrimina-
tion as a basis of race, color, religion, or national origin.
They say that these criteria are not used and therefore not needed

in this bill. How do you respond to that?
Senator HATFIELD. Who says this, did you say?
Senator METZENBAUM. The insurers. The industry. They claim that

we don't need Federal legislation in that area because they don't use
those criteria. Therefore, we need not legislate in that area.
Senator HATFIELD. It seems to me that they are trying to camouflage

the sex discrimination against women that is widely practiced in the
whole list of these other segments of our society.
I am not here this morning suggesting that the insurance industry is

discriminating on the basis of race, color or creed. I am here this
morning to say that the insurance industry is discriminating in its
rate policy as it relates to sex.
As you know, in the civil rights movement, sex was one of the last of

the segments of our population to be included. We had been battling the
cause of civil rights primarily on the basis of race, color or creed. In
more recent times, we have added sex as a further evidence or further
need to remove such practices of discrimination. Age has also become a
more recent addition to that list.
There are others who would like to add further to that list, but this

morning, I would like to keep the focus on the purpose of your and my
bill, and the evidence that we I believe have been able to produce and
will be able to continue to produce throughout this and other hearings
as it relates to sex discrimination.
I am not charging the industry with any other discrimination. You

know, I have talked to individual members of the industry. I don't
really sense that there is a hardline attitude.
The industry that I have dealt with over the years has been, I think,

a very progressive industry. I think this is again one of those things
that probably happened when 30 years ago, they were sitting around
in a boardroom of some kind and they were trying to brainstorm out
some way to classify to get better understanding of the information
they were getting from their actuaries and they came up with this idea.
I don't frankly feel that there is a mentality of discrimination. I

don't think there is a cultural or industrial kind of attitude of discrimi-
nation. I have not sensed that in the industry.
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I think they have been led by their own in-house experts, the
actuaries, who I don't think give a full and a clear picture.
But, second, if they did give a complete picture, that is still no basis

nor does it give the industry a right to discriminate when we have so
clearly stated public policy as we have in many instances about dis-
crimination and the cause of civil rights.
I think this is the trend of the Nation. I think the industry is will-

ing to move along with it, but I think they need a little encouragement.
I hope this bill is that encouragement.

Senator METZENBAUM. Thank you very much, Senator Hatfield. We
hope to be able to move this bill with some dispatch.
Senator HATFIELD. Thank you, Mr. Chairman.

PREPARED STATEMENT OF SENATOR MARK HATFIELD

It is clear that much progress has been made in the past few decades in com-
batting sex disrirnination in American society. Laws such as the Civil Rights
Act of 1964, the Equal Employment Opportunity Act and the Equal Pay Act have
helped promote the concept of equal rights and opportunities in law, as well as
in attitude. Despite this progress, however, significant gaps remain. Perhaps
none is SO large and pervasive as that discrimination which occurs in the in-
surance marketplace.
It is not difficult to determine why this industry is one of the last bastions of

an increasingly unacceptable policy. For insurance coverage, to the average con-
sumer, has traditionally been a complicated, if not tedious, topic. Insurance pol-
icies have often been unreadable, promoting still further the concept that
insurance-making must be left to the experts. As it well should. I am not ques-
tioning the need for the expertise offered by the professionals in this field. I am
merely pointing out an atmosphere which has encouraged the consumer to place
his faith and trust in the hands of the insurance professional, allowing him or
her to determine the risks, establish and interpret the policies. This atmosphere
has enabled the insurance industry to capitalize on the ignorance of the public
in one area particularly—that of fairness in classifying its policyholders. I re-
gret that the trust placed in the industry has not been justified here. For over
the past generation, insurance companies have increasingly relied on gender to
impose higher rates or lower benefits on women.
I would like to re-emphasize the importance of national policy which Senator

Metzenbaum has so well pointed out in his opening statement. This concept has
been appropriately reaffirmed over the past 20 years: that discrimination on the
basis of race, color, religion, sex or national origin is unfair and unlawful. Again,
in the proposed Nondiscrimination in Insurance Act which we discuss this
morning, that policy is stated. As it should be for it is fundamentally unfair to
stereotype individuals on these bases. Different and unequal treatment of like
individuals cannot be tolerated in the employment sector. Neither can it be
tolerated in the insurance marketplace.
In the abstract, continuation of discriminatory policies in insurance is dis-

couraging. But in its practical ramifications, it is even more distressing. For in
an era in which over 90 percent of the workforce is women—and some 60 percent
of those women work out of economic need—denial of access to insurance at fair
rates can have severe economic consequences.
For example, today there are reported to be 7.7 million single-parent families

headed by women. These families are wholly dependent on females for financial
support. Yet, the availability and scope of insurance for them are minimized and
the rates often maximized because of their sex. This policy can effectively pro-
hibit women from achieving the basic insulation from financial loss which is the
benefit of insurance.
This is only one example of the effects of a sex-based classification in insurance.

I would like to briefly cite a few others as they occur in various types of
Insurance:
In disability, many types of insurance benefits available to men are not avail-

able to women. While coverage has improved over the past few years, in some

•
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states, disability coverage is not available to women on any terms, at any price.
In other states where it is available, its cost is significantly greater.
In health, waiting periods are usually much longer for women, and benefit

periods shorter. According to a report on sex discrimination in insurance pre-
pared by the Women's Equity Action League, it is not uncommon to find that,
despite higher premiums paid by women, the benefits they receive are much lower.
Pregnancy coverage, despite its centrality to women's insurance needs, is often
unavailable.
In life insurance, coverage for women is often limited in scope and availability.

Certain options, commonly available to men, have been restricted to women. The
insurance industry argues that sex discrimination in life insurance is justified
because "women as a group have longer life expectancy than men as a group."
Mr. Chairman, this argument is perhaps the most commonly used as an argument
against S. Z177. I believe it is worth discussing here.
The same justification for differential rates can be made for discrimination

against blacks because white persons as a group have a longer life expectancy
than black persons as a group. However, such discrimination is now, and should
be, totally rejected.
It must be understood that there is no objection to basing a life insurance

policy on longevity. However, if sex is the only criterion used to determine
longevity, it is clearly unfair and relatively unreliable. Instead of merging sex
with all the other criteria effecting life expectancy, the industry has chosen to
concentrate exclusively on it. The industry has virtually ignored other, more
accurate classification criteria, such as smoking habits, family health history,
physical condition, recreational and occupational activities.
I am sure that others testifying today will elaborate on recent court decisions

which bolster the argument against such discrimination. Last year, the Supreme
Court, in the so-called Manhart decision, ruled it unlawful to treat "individuals as
simply components of a racial, religious, sexual or national class". While this
ruling applies only to employer-operated insurance plans, S. 2477 expands the pro-
hibition to private and individual plans, as well.
The insurance industry has claimed that some 19 states have already adopted a

model regulation of the National Association of Insurance Commissioners which
supposedly accomplished the same objective as S. 2477. Thus, the need for Federal
legislation is eliminated, according to the industry. I do wish this was the case.
However, it is my clear understanding that this model regulation does not touch

on the aspects of disparate rates and benefits—merely availability and scope. Even
this incomplete regulation was watered-down further by several of the 19 States
which eventually adopted it. I hope this subcommittee would further investigate
this issue, Mr. Chairman. For if it is discovered that the states are indeed doing
their job with respect to offering fair and just insurance policies and rates, and
enforcing such, I would have no hesitancy to withdraw my support for this
legislation.

S. 2477 is designed to encourage the states to adopt nondiscriminatory policies.
I believe it is important to stress here that the Nondiscrimination in Insurance
Act will in no way remove authority from the states to regulate the insurance
industry. No federal mechanism for administration or enforcement is established.
and not one bureaucrat would spring into being as a result of this bill.

Classification by sex is clearly not a business necessity, as some parts of the
insurance industry would have us believe. It was adopted by the industry only 30
years ago as a convenient, though incomplete, method of classifying risks. While
it may require minor cost adjustments in some policies and practices, such an
argument cannot be used as a defense for discrimination.
I am hopeful that it will not require the pressure of the Courts, of civil rights

and women's groups, and of public opinion to convince the insurance industry to
treat its policyholders without discrimination on the basis of sex. As evidenced by
your witness list today, Mr. Chairman, we have the support of a significant num-
ber and type of groups representing the public, including the American Associa-
tion of University Women, the AFL-CIO, the National Federation of Business and
Professional Women, as well as the Leadership Conference on Civil Rights, com-
posed of some 150 civil rights organizations.
We will use that support to help assure that a policy adopted by Congress some

16 years ago will also be applied in the insurance marketplace.
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Senator METZENBAUM. Our next witness is Dr. Quincalee Brown,
executive director, American Association of University Women.

STATEMENT OF DR. QUINCALEE BROWN, EXECUTIVE DIRECTOR,
AMERICAN ASSOCIATION OF UNIVERSITY WOMEN

Senator METZENBAUM. Dr. Brown, I want to apologize to you. I
have just been summoned to another hearing. If you don't feel
offense if you do, I will change the procedure—I would like to ask
you to go forward with your statement. The staff will continue the
hearing. We do have some questions for you. I hope to be back in
about 10 or 15 minutes.
We are delighted to have you with us this morning. Please do not

feel in any way offended. I will certainly study your statement
carefully.
Dr. BROWN. I understand.
Senator METZENBAUM. Thank you.
Mr. KEMP. Dr. Brown, you may proceed with your statement.
Dr. BROWN. The American Association of University Women, a

national organization with over 190,000 members, is proud of its
99-year commitment to equality and human rights.
In this spirit, we strongly urge passage of the Nondiscrimination

in Insurance Act, S. 2477.
Members of the business community are rallying against what they

casually term "unisex insurance." Evoking the absurd images of
unisex washrooms and other alleged byproducts of equality, the
phrase "unisex insurance" belies the soundness of the proposed
legislation.

Senate Bill 2477 is designed to prohibit insurance companies from
discriminating against customers on the basis of race, color, religion,
sex, or national origin.

Quite simply, it represents another step toward economic and
social justice.
Time and time again, this Legislature has felt compelled to address

the fundamental question of fairness to individuals affected by dis-
criminatory classifications.
In passing the Civil Rights Act of 1964, Congress affirmed the

importance of individual rights. That act precludes treating people
as if they are mere components of a racial, religious, sexual, or
national grouping.
For example, a tall woman applying for a police officer's job which

has a strict height requirement may not be refused employment
simply because women, on the average, are too short for such posi-
tions—just one example of the breadth of protection afforded by the
act.
This basic principle, that individuals deserve fair, unbiased treat-

ment, is the cornerstone of our democracy and the essence of our
freedom.
The same thoughtful scrutiny that you have given to employment,

housing. and credit laws must be given to the. insurance practices of
today. This you can do through the Nondiscrimination in Insurance
Act of 1980.

4
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Today, women are entering the work force at a rate of almost 2
million each year. Over 50 percent of all women are employed or are
currently seeking jobs. Who are these working women?

Fifty-three percent are mothers with children of school age or
younger.

Fifty-six percent are married with husbands present.
Twenty-seven percent of those have husbands who earn less than

$13,000 a year.
Twenty-five percent are never married.
Another 20 percent are widowed, separated, or divorced.
Fourteen percent of all families, or one in every seven, is headed

by a woman.
The economic realities of today demand that women work, not for

pin money, but to support their families; not for surplus second
incomes, but to help break even in the race against inflation. These
women, like men, are dependent on fringe benefits to buffer their
paychecks against rising costs.
Insurance is an absolute necessity to help workers hedge against

troubled times and to see their families through loss of income due
to accident, illness, and death.
Yet women, who are already confronted with such financial barriers

as earning 59 cents for every dollar earned by men, are further
penalized because of their sex and are continuously denied the right
to a, secure and insured tomorrow.
The business of insurance is, in part, the business of classification.

Inherent in the process of spreading losses is the practice of grouping
individuals according to the risk they pose. The coverage you can
get, the types of benefits you are offered, and the rates you are charged
will depend on how the insurance company chooses to categorize you.
Unfortunately, women, as a group, are routinely and systematically

denied coverage, offered few benefits and charged excessive rates for
the policies they receive.
For example, women who work at home are unable to purchase

disability insurance, while such insurance is available to men with
identical jobs and risk factors.
The prevalence of such discrimination is not denied by the indus-

try; rather, it is justified as a time-honored practice.
In fact, one insurance company advertises its product by asking the

reader to pick the $25,000-a-year executive with inadequate insurance
from a crowd waiting for a commuter train. The one woman in the
picture is the obvious answer. The company, of course, is suggesting
that women need only wake up to the attractiveness of insurance to
avail themselves of its benefits.
I suggest that women are waking up, but we are awakening to the

need for change in an industry which, for too long, has denied us
equal protection.

According to Kenneth Viet, vice president for life products of Aetna
Life and Casualty Co., insurance companies try to price their prod-
ucts "to make each group pay its own way."
Women, however, consistently find themselves paying in more ways

than one: companies not only refuse to make insurance available to
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women with the same provisions as they offer men—they often with-
hold the product from women altogether.
When purchasing coverage, men and women may be charged dif-

ferent rates based on statistical experience, or women may be charged
higher rates based on no experience at all. Such practices do not occur
in isolation, but are pervasive throughout the industry and in all forms
of insurance. Let me cite some specifics.

HEALTH INSURANCE

In purchasing health insurance, women, like most customers, seek
protection against the high cost of medical care. Unlike most cus-
tomers, however, insurance coverage is unavailable or inadequate for
one of our most basic medical needs: motherhood.
For example, a study by the Health Insurance Institute discovered

that 56.4 percent of all new health insurance group policies excluded
any coverage for maternity.
A Michigan survey revealed that commercial health insurance

plans offering coverage provided only 38 to 44 percent of medical costs
for maternity.
A Pennsylvania study reported that some insurance companies

were using 16-year-old hospital rates to set the maximum limit for
current maternity coverage.
If over half of the new health policies exclude maternity altogether

if the minority of plans that do provide coverage meet less than half
the actual costs, and if the insurance rates applied by companies are
both obsolete and blind to inflation, what price is motherhood today?
As a result of discriminatory practices, women find themselves bear-

ing the full costs of reproduction for society, curious treatment by an
industry whose primary function is to spread costs fairly.

DISABILITY INSURANCE

Under disability insurance, as with health insurance, working
women are unable to purchase adequate protection against the dis-
abling effects of maternity.
Pointing to the so-called voluntary and predictable nature of preg-

nancy (and related conditions such as miscarriage) , insurance com-
panies rationalize such discriminatory treatment of women.
These same companies, however, routinely provide coverage for

male-specific risks, such as vasectomies and prostatectomies, as well as
other voluntary conditions, including sports injuries, cosmetic sur-
gery, and hair transplants.
These inequities are not confined to maternity benefits indeed, they

pose an all-too-familiar barrier against women seeking income secu-
rity in all forms of disability coverage.
For example, in 10 out of 13 companies surveyed in Pennsylvania,

premium rates were found to be consistently higher for women than
for men who carried identical or better coverage.
In New York, a study reported that women were charged as much

as 150 percent higher rates than men in the same job classification.
In Colorado, a 45- to 115-percent rate differential between the sexes

was discovered, as well as the practice of singling out professional
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women and classifying them in lower job categories with higher in-

surance rates.
But, for some women, rate discrimination is a remote problem; these

women face the more fundamental obstacle of total exclusion from

disability coverage. They are the part-time employees working with-

out the fringe benefits and protections attached to full-time salaried

positions.
They are the waitresses and the domestic aides, whose male coun-

terparts often enjoy disability coverage while they do not.
Most importantly, they are the homemakers, working without wages,

yet providing valuable services of child care, housecleaning, and cook-

ing—services which would cost more than $17,000 a year to replace.

LIFE INSURANCE AND PENSION BENEFITS

In purchasing life insurance and pension benefits, women face the

most explicit form of discrimination. On the grounds that women as a

group live longer than men, insurance companies compute rates and

benefits almost exclusively on the basis of sex, overlooking other more

relevant criteria such as smoking and occupation and drinking habits.

For example, under defined contribution pension plans, sex-based

tables are often used to compute the amount of monthly annuity.

Even though a man and a woman are the same age and have the

same amount of money in their pension accounts, the woman will re-

ceive a smaller monthly annuity because, theoretically, her total

amount will have to be spread over a longer period of time.
Thus penalized for their longevity, all women receive lesser monthly

benefits than men regardless of their individual life expectancies.
In recent court decisions, such generalizations have been persua-

sively challenged, in terms of both statistical and legal merit.
A 1978 Supreme Court decision, citing title VII, squarely rejected

differential treatment under employer-operated pension plans.
Private insurers offering other policies, however, remain outside the

scope of the decision and can freely rely on classifications based on
sex.

Ironically, where sex-based ratings might cut in their favor, women
are victims of a "cach-22," paying life insurance premiums based on
a limited 3-year setback, despite the fact that statistically they out-
live their male counterparts by 6 to 9 years.
Furthermore, women are often denied equal access to equal bene-

fits. For example, under some life insurance policies:
A married woman can purchase coverage up to, but not exceeding

the amount of coverage held by her husband, a limit rarely applied
in reverse, despite the size of each spouse's income.
A disabled woman, seeking the customary waiver of premium op-

tion, bears the burden of proving a "definite need" for the waiver, un-
like other classes of insureds.
A working woman, in a high-risk classification, may be denied the

waiver of premium option altogether or may pay higher prices than
men in the same high-risk grouping.
Few satisfactory explanations are offered for these inherently un-

fair practices—the singling out of pregnancy as an uninsurable con-

69-789 0 - 81 - 2
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dition, the arbitrary classification of women as higher disability risks,and the disproportionate and discriminatory emphasis on sex as thesole determinant of life expectancy.
The pattern that emerges is not one of equity for customers, butof convenience for insurers, who find it easier and cheaper to apply

broad sex-based standards.
Such standards, however, are often based on outmoded assump-tions and inappropriate generalizations about the value of a woman's

work and her need for financial security.
To sanction the inequities of current insurance practices is to rele-

gate women to inferior economic and legal status. For you to over-
look the changing demographics in the home and on the job is to per-
petuate the myth of the dependent female.
For you to continue to allow the exclusion of women from a grow-ing industry is, quite frankly, to ignore good business sense.
For today, women represent a great potential market for smart com-

panies looking to the future: in life insurance coverage alone growth
is up 90 percent from $200 billion in 1970 to $380 billion in 1976, due
largely to the increased numbers of female buyers. And that is with
only half of all women in the labor force.
The Labor Department now estimates that by 1990, 95 percent of

America's women will be in the paid labor market. Surely our in9ur-
ance companies are aware of the great potential that offers them.
To date, ,piecemeal efforts have been made to eliminate discrimina-

tion in insurance practices. Model regulations, proposed by the Na-
tional Association of Insurance Commissioners, have been adopted in
whole or in part by several States.
Unfortunately, these bandaid solutions have done little to alleviate

what remains a glaring gap in our record of civil rights achievements.
Now the 1980's are upon us; legislation enacted today will set the

tone for a new and promising decade. In considering passage of the
proposed Nondiscrimination in Insurance Act, this distinguished com-
mittee is showing the leadership and foresight that represents our hope
for tomorrow.
This bill has no price tag; it forms no new agency; it promulgates

no new rule. Rather, it incorporates and adapts a piece of our con-
stitutional wisdom that says each individual deserves fair and equal
treatment.
Women—working, mothering, saving, and investing—have a right

and a responsibility to secure their financial futures through the pur-
chase of insurance, fairly and equitably offered.
Thank you.
Senator METZENBAUM. Thank you very much, Dr. Brown. I am glad

I am able to return in time to inquire of you concerning some of the
points you make.
If my question has already been covered by your statement, it will

be for obvious reasons, because I wasn't here to hear it.
Dr. Brown, how has the role of women in the economy changed in

the past decade?
Dr. BROWN. Well, economists have said that the greatest phenome-

non of our times, including all of them, is the return of women to the
paid labor market.
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As I stated, we have seen women returning to the labor market at

the rate of almost 2 million per year. It is at a point now where over

one-half of all women are working.
It is interesting to note that in the mid 1970's, the Labor Depart-

ment estimated that by the early 1980's, 1982, about one-half of all

women would be in the labor market. They were very conservative.

That happened in 1978.
They are now estimating that 95 percent of all women of working

age, between 60 and 64, will be in the paid labor market within 10

years, by 1990.
Senator METZENBAUM. Between 60 and 64?
Dr. BROWN. Between 16 and 64. I am sorry. The working age of

women, 95 percent would be in the paid labor market in 10 years. You

see the significant change in the role of women as workers in our

economy.
When Senator Hatfield was talking about the 1950's being the time

that the insurance industry decided to base their classifications on

sex, it was certainly a time when few women were in the labor force,

a very small percentage.
In the interceding years, we have seen that role change so dramati-

cally because of economic reasons, economic pressures, and just the

changing role of women in general, and the awareness of the advan-

tages of having security and income and insurance and financial se-

curity on their own.
So, it is an irrevocable change. You will never see women going back

home in the same way we knew that in the fifty's and prior to that
point in time. Our economy will not allow it.
I have heard economists say that the seventy's was the decade that

we sent women to work in order to maintain family income, and the
eighty's may well be the decade that you have to send your teenagers
to work in order to maintain family income.
So, I think the changes are obvious. Women as increasingly respon-

sible workers and as people who, as has been pointed out by both
Senator Hatfield and me, are responsible for families, since one out
of every seven families in America is headed by a women, have got to
have insurance to protect them in the same way that men have insur-
ance to protect them.
Senator METZENBAUM. What are the consequences of a woman not

having comprehensive disability insurance?
Dr. BROWN. Well, the assumption has been that women who are

working for pin money, if they would be disabled, would rely on their

husband's income to take care of them. Statistics that I went through
pointed out that there are vast percentages of women who do not have
husbands to take care of them.

Twenty-five percent of all women in this country right now have
never married. The other 40-some percent that are separated, divorced
or have husbands who are not present, so that is just no longer true.
A woman who is disabled is going to have to depend on herself, large
numbers of women are going to have to depend on themselves for
disability coverage to protect themselves and their families.
So that the assumption that might have been true 30 years ago, that

a husband's income could take care of a disabled wife, simply is no
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longer true, plus the fact—and it is interesting to note, that current
economists estimate that to replace the value of the woman who is Et
homemaker, the woman who is now in the home, caring for two chil-
dren, if you had to purchase her services on the open market would
cost the average family about $17,000 a year.
For many men who are working at full-time jobs, to have to put

out that kind of money for child care, for housekeeping and for all the
other kinds of services that women in the home provide is a great ex-
pectation.
So that to not insure the homemaker for disability can work great

hardships on the family and to not insure the woman who is on her own
for disability can be absolutely devastating to her and her family.
Senator METZENBAITM. Insurers point to actuarial tables showing

greater longevity for females than males. Why don't you agree that
such differences justify rate differentials by sex?
Dr. BROWN. Well, that would be fine, if it were true. Unfortunately,

as Senator Hatfield pointed out, if you take the population as a whole,
it is really only about—I heard specifics that said 14 percent, he said
16 percent. I will compromise and say even 15-15 percent of all
women actually do live longer than males.
Other studies have shown though, in fact, even more recent studies,

for example, show that occupation is more likely to be a significant
factor.
Let me cite some specifics. For example, the Metropolitan Life In-

surance Co., in comparing longevity based on sex and occupation re-
vealed that the longevity of a female attorney corresponded more
closely to the longevity of a male attorney than it did with other
women.
So that in this case, occupation was more a factor of longevity than

was sex.
In another study that was done by cancer experts, they found out

in comparing the mortality rate of smokers and nonsmokers that smok-
ing males and smoking females had a much closer life expectancy
than did nonsmoking males and females.
So in that case, your health habits, smoking habits, were more

closely linked to your longevity than were sex based statistics.
So that while 14 percent of all women do live longer than men, and

if you generalize those statistics, you can say women live longer than
men.
I think there are other criteria that we have discovered, such as

occupation, family health history, smoking and drinking habits, that
are more accurate than sex.
Senator METZENBAUM. Do you have any thoughts as to how preg-

nancy should be treated in a health disability plan?
Dr. BROWN. Well, it strikes me that if we say that motherhood is

one of the important functions that women fulAll in this society, we
should allow women the opportunity to have motherhood counted as
a physical ailment and a physical disability just exactly like any other
physical ailment or disability.
In passing the Pregnancy Disability Act the Congress recognized

the fact that in employment women should not be discriminated
against because they become mothers.
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If you assume this is a role that society wishes women to continue
to play, and since we really can't do away with the fact that women
are going to bear children, and it is probably to our society's advan-
tage that women spend some time caring for those children, the fact
that you discriminate against women on the basis of maternity and
pregnancy strikes me as blatantly unfair.
If we say that is a need that our entire society has, then it strikes

me that that is a kind of coverage that could be borne by all of society.
Senator MurzENBAum. Do you have any views with respect to the

adequacy of State regulation in this area of discrimination?
Dr. I3RowN. I am not very good on State regulation in this area, but

from what I have read, very few States have been willing to enact
regulations that would take care of discrimination on the basis of sex.
Senator METZENBAUM. Let me ask you, do you have a large

membership?
Dr. BROWN. Yes.
Senator METZENBAUM. I am not sure that I have received any mail

on the subject from the professorial grouping, university women, col-
lege women. You would include all women graduates; is that it?
Dr. BROWN. Yes; women who have graduated from a university.
Senator METZENBAUM. Does your membership really have an inter-

est and concern on this subject or do you think it is just something that
the executive board decided they ought to support?
Dr. BROWN. Oh, no. I think women all across the country have an

interest in this, not only university women. If you like, I will try to
make certain that you do receive some mail. [Laughter.]
Senator METZENBAUM. No. The thrust of my question was not that

I receive the mail, but that the other members of the subcommittee and
the overall committee receive it. I think it would be helpful to
support it.
Dr. BROWN. It certainly is not an issue that relates only to women

who are members of our association. Certainly, we are across the coun-
try interested in issues of insurance and fairness and equality. This
effects all women.
Senator METZENBAUM. I think Members of Congress do like to know

how their constituents feel. I would urge upon you that if it is truly
a feeling of the membership, certainly no group or constituency would
be better able to sit down and address a communication. I think it
would be helpful and important.
Dr. BROWN. Thank you.
Senator METZENBAUM. Thank you.
Mr. CHUMBRIS. Mr. Chairman, may we reserve the right to submit

questions.
Senator METZENBAUM. With respect to all of the witnesses, there

may be questions from other members of the subcommittee today. If
so, they will be submitted in writing, and the questions, as well as the
answers, will be included in the record.
Mr. CHUMBRIS. Thank you.
Senator METZENBAITM. Thank you.
Dr. BROWN. Thank you.
[See appendix for additional material submitted by Dr. Brown.]
[The prepared statement of Dr. Brown follows:]
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PREPARED STATEMENT OF DR. QUINCALEE BROWN

The American Association of University Women, a national organization with
over 190,000 members is proud of its 99-year commitment to equality and human
rights. In this spirit, we strongly urge passage of the Nondiscrimination in Insur-
ance Act, S. 2477.

An issue of fairness
Members of the business community are rallying against what they casually

term "unisex insurance." Evoking the absurd images of unisex washrooms and
other alleged by-products of equality, the phrase "unisex insurance" belies the
soundness of the proposed legislation. Senate Bill 2477 is designed to prohibit
insurance companies from discriminating against customers on the basis of race,
color, religion, sex, or national origin. Quite simply it represents another step
towards economic and social justice.
Time and again, this legislature has felt compelled to address the fundamental

question of fairness to individuals affected by discriminatory classifications. In
passing the Civil Rights Act of 1964, Congress affirmed the importance of indi-
vidual rights. That Act precludes treating people as if they are mere compo-
nents of a racial, religious, sexual, or national grouping. For example, a tall
woman applying for a police officer's job which has a strict height requirement
may not be refused employment simply because women, on the average, are too
short for such positions—just one example of the breadth of protection afforded
by the Act.
This basic principle, that individuals deserve fair, unbiased treatment, is the

cornerstone of our democracy and the essence of our freedom. The same thought-
ful scrutiny that you have given to employment, housing, and credit laws must
be given to the insurance practices of today. This you can do through the Non-
discrimination in Insurance Act of 1980.

Women working for security
Today, women are entering the work force at a rate of almost 2 million each

year. Over 50 percent of all women are employed or are currently seeking jobs.
Who are these working women?
53 percent are mothers with children of school age or younger; 56 percent are

married with husbands present; 27 percent of those have husbands who earn
less than $13,000 a year; 25 percent are never married; and another 20 percent
are widowed, separated or divorced; 14 percent of all families, or one in every 7,
is headed by a woman.
The economic realities of today demand that women work, not for pin money,

but to support their families; not for surplus second incomes, but to help break
even in the race against inflation. These women, like men, are dependent on
fringe benefits to buffer their paychecks against rising costs. Insurance is an
absolute necessity to help workers hedge against troubled times and to see their
families through loss of income due to accident, illness, and death. Yet women,
who are already confronted with such financial barriers as earning 59 cents for
every dollar earned by men, are further penalized of their sex and are continu-
ously denied the right to a secure and insured tomorrow.

Denial of equal protection
The business of insurance is, in part, the business of classification. Inherent in

the process of spreading losses is the practice of grouping individuals according
to the risk they pose. The coverage you can get, the types of benefits you are
offered, and rates you are charged will depend on how the insurance company
chooses to categorize you.

Unfortunately, women, as a group, are routinely and systematically denied
coverage, offered few benefits and charged excessive rates for the policies they
receive. For example, women who work at home are unable to purchase dis-
ability insurance, while such insurance is available to men with identical jobs
and risk factors. The prevalence of such discrimination is not denied by the
industry; rather, it is justified as a time-honored practice. In fact, one insurance
company advertises its product by asking the reader to pick the $25,000-a-year
executive with inadequate insurance from a crowd waiting for a commuter train.

The one woman in the picture is the obvious answer. The company, of course,
is suggesting that women need only wake up to the attractiveness of insurance to

avail themselves of its benefits. I suggest that women are waking up, but we are
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awakening to the need for change in an industry which, for too long, has denied
us equal protection.

An industrywide problem

According to Kenneth Viet, Vice President for Life Products of Aetna Life
and Casualty Co., insurance companies try to price their products "to make
each group pay its own way." Women, however, consistently find themselves
paying in more ways than one: companies not only refuse to make insurance
available to women with the same provisions as they offer men—they often

withhold the product from women altogether. When purchasing coverage, men

and women may be charged a different rate based on statistical experience, or

women may be charged higher rates based on no experience at all. Such prac-

tices do not occur in isolation, but are pervasive throughout the industry and in

all forms of insurance. Let me cite some specifics:

Health insurance
In purchasing health insurance, women, like most customers, seek protection

against the high cost of medical care. Unlike most customers, however, insur-

ance coverage is unavailable or inadequate for one of our most basic medical

needs: motherhood.
For example: a study by the Health Insurance Institute discovered that

56.4 percent of all new health insurance group policies excluded any coverage

for maternity; a Michigan survey revealed that commercial health insurance

plans offering coverage provided only 39-44 percent of medical costs for ma-

ternity; and a Pennsylvania study reported that some insurance companies

were using 16-year-old hospital rates to set the maximum limit for current

maternity coverage.
If over half of the new health policies exclude maternity altogether, if the

minority of plans that do provide coverage meet less than half the actual costs,

and if the insurance rates applied by companies are both obsolete and blind

to inflation, what price is motherhood today? As a result of discriminatory

practices, women find themselves bearing the full costs of reproduction for

society, curious treatment by an industry whose primary function is to spread

costs fairly.

Disability insurance
Under disability insurance, as with health insurance, working women are

unable to purchase adequate protection against the disabling effects of maternity.

Pointing to the so-called voluntary and predictable nature of pregnancy (and

related conditions such as miscarriage), insurance companies rationalize such

discriminatory treatment of women. These same companies, however, routinely

provide coverage for male-specific risks, such as vasectomies and prostatectomies,

as well as other voluntary conditions, including sports injuries, cosmetic surgery,

and hair transplants.
These inequities are not confined to maternity benefits: indeed, they pose an

all-too-familiar barrier against women seeking income security in all forms of

disability coverage.
For example: in 10 out of 13 companies surveyed in Pennsylvania, premium

rates were found to be consistently higher for women than for men who carried

identical or better coverage; in New York, a study reported that women

were charged as much as 150 percent higher rates than men in the same job

classification; and in Colorado, a 45 percent to 115 percent rate differential be-

tween the sexes was discovered, as well as the practice of singling out profes-

sional women and classifying them in lower job categories with higher insurance

rates.
But, for some women, rate discrimination is a remote problem: these women

face the more fundamental obstacle of total exclusion from disability coverage.

They are the part-time employees working without the fringe benefits and pro-

tections attached to full-time salaried positions. They are the waitresses and the

domestic aides, whose male counterparts often enjoy disability coverage while

they do not. Most importantly, they are the homemakers, working without wages,

yet providing the valuable services of child care, housecleaning, and cooking—

services which would cost more than $17,000 to replace.

Life insurance and pension benefits

In purchasing life insurance and pension benefits, women face the most explicit

form of discrimination. On the grounds that women as a group live longer than
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men, insurance companies compute rates and benefits almost exclusively on the
basis of sex, overlooking other relevant criteria such as smoking and drinking
habits. For example, under defined contribution pension plans, sex-based tables
are often used to compute the amount of monthly annuity. Even though a man
and a woman are the same age and have the same amount of money in their
pension accounts, the woman will receive a smaller monthly annuity because,
theoretically, her total amount will have to be spread over a longer period of
time. Thus penalized for their longevity, all women receive lesser monthly retire-
ment benefits than men regardless of their individual life expectancies. In recent
court decisions, such generalizations have been persuasively challenged, in terms
of both statistical and legal merit: a 1978 Supreme Court decision, citing Title
VII, squarely rejected differential treatment under employer-operated pension
plans. Private insurers offering other policies, however, remain outside the scope
of the decision and can freely rely on classifications based on sex.

Ironically, where sex-based ratings might cut in their favor, women are vic-
tims of a "Catch 22," paying life insurance premiums based on a limited three-
year setback, despite the fact that statistically they outlive their male counter-
parts by six to nine years. Furthermore, women are often denied equal access
to equal benefits. For example, under some life insurance policies: a married
woman can purchase coverage up to, but not exceeding the amount of coverage
held by her husband, a limit rarely applied in reverse, despite the size of each
spouse's income; a disabled woman, seeking the customary waiver of premium
option, bears the burden of proving a "definite need" for the waiver, unlike any
other class of insureds and a working women, in a high-risk classification, may
be denied the waiver of premium option altogether or may pay higher prices
than men in the same high-risk grouping.
Few satisfactory explanations are offered for these inherently unfair prac-

tices—the singling out of pregnancy as an uninsurable condition, the arbitrary
classification of women as higher disability risks, and the disproportionate and
discriminatory emphasis on sex as the sole determinant of life expectancy. The
pattern that emerges is not one of equity for customers, but of convenience for
insurers, who find it easier and cheaper to apply broad sex-based standards.
Such standards, however, are often based on outmoded assumptions and inap-
propriate generalizations about the value of a woman's work and her need for
financial security.

A time for change
To sanction the inequities of current insurance practices is to relegate women

to inferior economic and legal status. For you to overlook the changing demo-
graphics in the home and on the job is to perpetuate the myth of the dependent
female. For you to continue to allow the exclusion of women from a growing in-
dustry is, quite frankly, to ignore good business sense. For today, women repre-
sent a great potential market for smart companies looking to the future: in life
insurance coverage alone, growth is up 90 percent from $200 billion in 1970 to
$380 billion in 1976, due to the increased numbers of female buyers. And that is
with only half of all women in the labor force. The Labor Department now esti-
mates that by 1990, 95 percent of America's women will be in the paid labor
market. Surely our insurance companies are aware of the great potential that
offers them.
To date, piecemeal efforts have been made to eliminate discrimination in in-

surance practices. Model regulations, proposed by the National Association of
Insurance Commissioners, have been adopted in whole or in part by several
states. Unfortunately, these bandaid solutions have done little to alleviate what
remains a glaring gap in our record of civil rights achievements.
Now, the '80s are upon us; legislation enacted today will set the tone for a new

and promising decade. In considering passage of the proposed Nondiscrimination
In Insurance Act, this distinguished Committee is showing the leadership and
foresight that represents our hope for tomorrow. This bill has no price tag; it
forms no new agency; it promulgates no new rule. Rather, it incorporates and
adapts a piece of our Constitutional wisdom that says each individual deserves
fair and equal treatment. Women—working, mothering, saving, and investing—
have a right and a responsibility to secure their financial futures through the
purchase of insurance, fairly and equitably offered.

Senator METZENBA1731. Now my old friend, Joe Rauh, speaking for
the Leadership Conference on Civil Rights.
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We are happy to have you with us this morning. You have been a
leader over a period of many years in speaking out for nondiscrimina-
tory practices, for civil rights, for civil liberties. It is only logical that
you should be here this morning.
I am happy to welcome you. I hope that you will be as successful in

your support of this 'legislation as you have been in connection with
many other pieces of legislation having to do with civil rights in
this country.

STATEMENT OF JOSEPH L. RAUH, JR., LEADERSHIP CONFER-
ENCE ON CIVIL RIGHTS

Mr. RAUH. Thank you, Mr. Chairman. You certainly have been a
wonderful supporter of civil rights throughout your whole life. Every-
one who is familiar with this field recognizes your preeminence in it.
My name is Joseph L. Rauh, Jr. I am counsel to the Leadership

Conference on Civil Rights, a coalition of 145 national organizations,
representing blacks, Hispanics, and Asian-Americans, labor, major
religious groups, women, the handicapped, minority businesses, and
professions, established over 30 years ago, the conference speaks for a
substantial majority of our population, and comprises the most broad-
ly based coalition in the Nation committed to the goal of equality in a
free plural democratic society.
I guess I should start with an apology.
Senator METZENBAUM. Just before that, could you be good enough

to submit for the record, the total list of the organizations who are
part of the Leadership Conference?
Mr. RAux. I probably might have it here, because it is on the back

of our stationery. Possibly Mr. Marvin Kaplan, who is the director
of the Leadership Conference and is sitting over there, may have a
piece of stationery with it, Mr. Chairman.
[Material referred to above appears in the appendix.]
Senator METZENBAUM. Thank you.
Mr. RAUH. We had a little mix-up in preparing our testimony and

I don't have it in writing. I hope I may be permitted, as the Judiciary
Committee has often permitted me, to speak from notes.

Senator METZENBAUM. I think it violates the rules, but by unanimous
consent of all my fellow members, we will permit you to proceed,
provided you are not too long.
Mr. RAUH. It will not be, sir. It will be short.
The Leadership Conference on Civil Rights backs the thrust of this

bill with great vigor and support. We have worked for the civil rights
bills since 1957, 1960, 1964, 1965, and 1968.
We have created a climate in this country, a policy of this country

against discrimination. We would have hoped that this policy would
have been accepted by all industries. We don't like statutes for stat-
utes sake. We like statutes for what they can accomplish.
What we have here is in perfect line with the previous statutes that

have been adopted. We urge its enactment.
I would hope that the insurance industry would stop the practices

without more. There is no reason why an industry now, understanding
the national policy, shouldn't work to end discriminatory practices.
I have noticed in many industries, in employment, some of the worst

discriminators 20 years ago, are now the best on affirmative action.

(
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In other words, what has happened is, there is a new climate in this
country. I would hope that the insurance industry would want to join
with that climate. If they don't, there is no choice but this statute.
Coming to the statute itself, Mr. Chairman, we have no problems

whatever with the first seven sections. Our problem lies with the
remedies and enforcement, and it is not in any sense of a criticism
that I say this. It is in the sense of wanting to be helpful.
We have found in the Leadership Conference that some administra-

tive remedy is necessary for enforcement of civil rights. You have
that, for example, with employment, with the Equal Employment
Opportunity Commission.
Now contrast that to the 1968 statute on housing. We had no enforce-

ment mechanism, no administrative mechanism, and as a result, we are
back in front of Congress.
Right now the House Judiciary Committee has reported out a bill

to create some administrative mechanism for housing discrimination.
This is before the Senate Subcommittee of the Senate Judiciary Com-
mittee on which the chairman serves.
So that what we have is an understanding that when you create a

bill with no administrative remedies
' 
enforcement is more difficult.

Indeed, the housing bill is now a bipartisan bill in the House. We
have obtained an agreement by the Democratic Members and the Re-
publican Members, Congressman McClory and Congressman Rails-
back as the leaders, to have an administrative remedy put into that bill,
even though we didn't get that in 1968, when it was first enacted.
The way I would put it is this: We would be anxious for a bill that

states principles. We are just suggesting to you that it would be ad-
visable to consider administrative alternatives to what we have here.
Our experience with States' enforcement has not been as good as

with Federal enforcement.
Our experience with judicial enforcement has not been as good as

with administrative enforcement.
This is not to say we are not 100 percent behind getting a bill. If we

were sitting in a room and we were told that this bill is the bill or else,
I think some of us would probably be pushovers.
But the fact is, we are here giving testimony and advice. Our feel-

ing is that we should try to find some more, somewhat I would say
stronger enforcement through both Federal participation and through
Federal administrative participation.
I recognize, Mr. Chairman, the climate. I recognize the advantage of

being able to say there is not one more bureaucrat going on to the Fed-
eral payroll.

Senator METZENBATIM. It is so comforting to say.
Mr. RA1711. I recognize it and I am not at all unsympathetic to it

in the climate. I guess I have to state our experience in the Leadership
Conference as one that prefers and believes Federal action and admin-
istrative action does work better.
I don't want to end on that note. I want to end on the positive note

which is that we deeply appreciate the actions of Senator Hatfield and
the chairman here in trying to get us a bill to stop the discrimination.
There is the discrimination against women which is clear and which

has been so well-presented by Dr. Brown, and so well presented by the



28

Senators themselves. But I wouldn't say there is no race discrimina-
tion. There appears still to be some racial discrimination in housing,
auto insurance, health insurance, and also some in the underwriting of
other forms.
So, while I want to say to the insurance industry that I believe the

racial discrimination has lessened, I certainly couldn't subscribe to the
proposition that there is no racial discrimination at this time.
On that note, that there is discriminaion on sex and race bases, we

strongly support the bill and hope we can work with the committee in
getting a bill that can be enacted.
Thank you, sir.
Senator METZENBAUM. We appreciate the support of the Leadership

Conference on Civil Rights. The point that you make with reference to
enforcement is a point that is not an unfamiliar one.
In 1949, I had the privilege of putting through the Ohio General

Assembly, as a State senator, a, bill that again was in the whole at-
mosphere about bureaucrats, too many bureaucrats, too much regula-
tion. It is not a new thought to America. We have been hollering about
bureaucrats since the first one was ever created.
In that legislation, we made it illegal to overcharge with respect to

retail installment sales, a question of too high finance charges, no
limit, kickbacks to dealers, padded insurance bills as a part of the
package of the financing of the automobile or appliances and the
insurance.
At that time, I too had that problem and did provide a piece of leg-

islation that added no bureaucrats and provided for individual action
as the sole remedy.
I am happy to say to you that absent some changes that we have been

able to effect in the legislature, that achieved the objective that was
sought.
I believe that is the ultimate question. That is, can you achieve the

objective sought ? Here we are dealing with responsible members of
the economic world, insurance companies. It is my feeling that if we
can enact a piece of legislation without any regulatory procedures,
without any bureaucracy, and yet provide that there is a remedy if
there is a violation, and that is the right of the individual to go into
court or the right of the Attorney General to go into court, that the
insurance industry is so responsible that that segment of it that con-
tinues to discriminate would immediately change those policies.
So, I feel very comfortable with that aspect of it. If we are able to

pick up some support in the Halls of Congress by not having any new
bureaucracy or administrative procedures, then I think the objective
we have sought will have been successfully achieved.
I think there are other problems with respect to passing the bill,

but I think we have eliminated one of the major ones. I hope we have.
Mr. RAUH. I certainly understand and respect that position. Indeed,

I do agree that the mere passage of the bill that makes these practices
unlawful will get the cooperation of a majority. One always get the
acquiescence in the law of the majority. The problem is going to be
with those who don't.
On that point, I would like to say, Mr. Chairman, that the 1978 case,

the city of Los Angeles Department of Water against Manhart, lays



24

the basis for the insurance industry doing away with its major viola-
tions which we have heard this morning.
That case says as flatly as any case could, that you can't make female

employees make larger contributions to a pension fund than male em-
ployees, that you can't discriminate, that you can't use statistical
tables, that you can't have it by class, and you have to have it by
individual.
I would have hoped after reading that case that the industry would

have stopped classifying by sex. There was nothing left of the right
to classify by sex after the Supreme Court got done by that case.
Of course it didn't apply to everything. No one case can apply to the
whole field. That is the importance of legislation because legislation
can apply to a whole field. The Supreme Court case applies to one.
But the principle of that case, that we deal in this country with

individuals and not with classes, was so clearly enunciated that I
would have thought the industry would have accepted that. I still
hope they will accept it. But I would say that I have a great deal of
sympathy for what the chairman said. I would prefer the other, but
I certainly don't want to get where we are going to oppose this bill
if it could be passed tomorrow. We would support it tomorrow, and
we might try to get some administrative remedies, but we certainly
wouldn't let it slow down this bill one bit.
Senator METZENBAUM. Thank you very much. I don't really have

any additional questions. If we do, I, as well as the other members of
the subcommittee will feel free to submit them in writing.
Mr. RAUH. Certainly, sir.
Senator METZENBAUM. Thank you.
Now we were to hear from Althea Simmon, director, Washington

Bureau, NAACP. We are advised that she, as well as Stephen Koplan,
legislative representative of the AFL—CIO, will both, on behalf of
their respective organizations, submit written statements for the rec-
ord and they will be included in the record.
[Statement referred to above appears in the appendix.]
Senator METZENBAUM. Our last witness is Barbara J. Lautzenheiser,

representing the American Council of Life Insurance and the Health
Insurance Association of America.
Ms. Lautzenheiser, I am very happy to have you with us this morn-

ing. I am particularly pleased to have you with us this morning because
very few people have more letters in their name than I do. You do, and
that pleases me to no end.
Will you please introduce those who are accompanying you as well.
MS. LAUTZENHEISER. Yes, sir I will.
It is unusual to find people with long last names. I have you by quite

a ways, haven't I?
I congratulate you for pronouncing my last name correctly. That is

quite an accomplishment.
Senator METZENBAUM. Well, when you have Metzenbaum, you can

deal with Lautzenheiser.
MS. LAUTZENHEISER. That is true.
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MS. LAUTZENHEISER. My name is Barbara Lautzenheiser. I am a fel-
low of the Society of Actuaries, a member of the American Academy
of Actuaries, and senior vice president of the Phoenix Mutual Life
Insurance Co.
I have worked in an actuarial capacity for 20 years, and have been

heavily involved in sex discrimination issues in insurance in the last 8
of those 20 years.
I am appearing on behalf of the American Council of Life Insurance

and the Health Insurance Association of America.
The ACLI consists of 506 insurance companies which have 95 per-

cent of the life insurance in force in legal reserve life insurance com-
panies in the United States.
The HIAA's 325 members write over 85 percent of the health insur-

ance written by insurance companies in the United States.
With me are Thomas Gillooly, associate general counsel of the

HIAA, and Richard Minck, executive vice president of the ACLI.
I would like to state that I aim going to summarize the written testi-

mony that I have previously submitted to this committee.
First, I would like to begin with stating that we do not differentiate

in rates or in the availability of coverage on the basis of race, color,
religion, or national origin.

Therefore, we see no reason to enact a Federal statute to prohibit
what no one does, has any reason to do or wants to do.
In any event, such practices are already prohibited as unfair dis-

crimination by existing State Unfair Trade Practices Act.
I believe Senator Hatfield, this morning, agreed that race, color,

religion, or national origin are not major issues in this bill.
In contrast, we do charge different rates for women and men, just

as we do for people of different ages. The reason is the same in both
cases, different costs.
We are not prejudiced against men or older people, As the Supreme

Court observed in the Manhart case, "As a class, women live longer
than men."
Therefore, because of costs that are higher, we charge men higher

rates for life insurance to cover the larger number of claims, just as
we charge older people higher premiums than younger people.
These distinctions are a sound basis for conducting our busi-

ness. They are in compliance with State laws prohibiting unfair
discrimination.
Enacting a statute to prohibit them would have serious adverse

effects on life and health insurance companies and, more importantly,
on their customers.
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Some of the statements given as reasons to support the enactment of
S. 2477 show a serious misunderstanding of how companies actually
conduct their business.
For this reason, we thought it might be helpful to the subcommittee

if we attempted to correct some of these misstatements.
In introducing the bill, it was stated that:
"Sex discrimination in availability, conditions, and benefits offered

to customers is widespread."
That "life insurance for women is often limited in scope and avail-

ability."
And, "in disability, many types of insurance benefits available to

men are not available to women. In only a few States is disability
coverage available to women on any terms at any price."
All these statements are untrue. Life insurance is equally available

to women and men.
In health and disability insurance, the model regulation to eliminate

unfair sex discrimination, adopted by the National Association of
Insurance Commissioners, in 1975, prohibits these practices.
This regulation, or a comparable one, has been adopted in 19 States

and, in addition, 14 States have statutes which prohibit unfair dis-
crimination because of sex.
This means that insurers are specifically prohibited from discrimi-

nation in conditions, availability, and benefits of policies in these
States.
In any event. every State has an Unfair Trade Practices Act which

prohibits unfair discrimination.
A second area of misstatement made in introducing the bill is "in-

dustry has chosen to ignore other more accurate classification criteria,
such as smoking habits, family health history, physical condition, rec-
reational occupational activities."
This statement is simply wrong. Anyone who has ever applied for

a policy is well aware that insurers do use precisely these criteria in
classifying persons for purposes of determining life and health insur-
ance rates.
It was also stated that sex-based rating is clearly not a business

necessity and that prohibiting such practices would require only minor
adjustments in rates.
In a voluntary insurance market, as in any other voluntary market,

prices must be based on costs. Any requirement that rates not be based
on cost, that is. that equal rates be charged for unequal risks, is unfair
to existing and to future insureds, and would substantially distort
market relationships.
If made applicable to existing policies and contracts involving ob-

ligations extending over several decades, it would require extensive,
complex and costly adjustments to all in-force policies.
Senator METZENBAITM. MS. Lautzenheiser.
MS. LAITTZENHEISF.R. Yes.
Senator METZENBAIIM. Let me ask you a few questions. Do you want

to read your entire statement or do you want to summarize part of it?
Do you mind if I interrupt you for questions? Or do you want me

to wait until the conclusion?
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MS. LAUTZENHEISER. I am summarizing the statement rather than
reading the entire statement.

Senator METZENBAUM. Oh. Very well. I thought I was following the
verbiage of the statement.
MS. LAUTZENHEISER. Well, some of it is summary and some of it is

verbiage.
Senator METZENBAUM. Very well. Proceed as it is convenient for you.
MS. LAUTZENHEISER. Thank you.
Senator METZENBAUM. What about my interrupting you for

questions?
Ms. LAUTZENHEISER. Certainly. That is fine.
Senator METZENBAUM. Then I want to ask you a question. You

talked of a number of States that had adopted the model regulation. I
want to ask you whether it isn't a fact that a large number of States
eliminated the operative words with respect to discrimination and
changed the model regulation to accommodate to their own situation
as they felt it ought to be.
The model regulatton itself has not actually been enacted in that

many States, except as modified.
Ms. LAUTZENHEISER. The model regulation and the substance of the

model regulation has been adopted in all States, or in those States I
have indicated. There are specific words sometimes changed.
Senator METZENBAUM. Yes.
Ms. LAUTZENHEISER. I would like to get back to the basic-
Senator METZENBAUM. Yes.
Mr. MINCK. Senator, just to amplify on that. The text of the state-

ment I think pointed out that this regulation is something that supple-
ments the Unfair Trade Practices Act. There is clarifying language as
to what the Unfair Trade Practices Act specifically requires in this
area. That law is on the books in 50 States.
We believe it applies regardless of the particular wording of the

regulation adopted. We don't think it is vitiated by any changes made
to the wording of the model regulation.

Senator METZENBAUM. The Unfair Trade Practices Act provides
adequate protection and nothing more is needed; is that your point?
Mr. MINCK. I think the point is that if you change a few words in

writing a regulation interpreting the Unfair Trade Practices Act, you
haven't really changed the Unfair Trade Practices Act and its effect.
Mr. GILLOOLY. I think that the Unfair Trade Practices Act, Senator,

provides a statutory basis for the prohibition is a model regulation
that specifically implements this statute with respect to sex
discrimination.
It is also important to bear in mind that once a few of the bellwether

States, it doesn't really have to be 19, adopt these regulations, they
have a pervasive effect upon the industry, because the industry really
can't live by doing business on one basis, in a few States, and on
another basis in other States.
So, with respect to the great bulk of insurers, once the bellwether

States of New York, Ohio, Pennsylvania, California, States such as
this, adopted the Unfair Trade Practices Act, and the model regula-
tion, they considered at that time this issue of rating with respect to
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sex, and decided that availability of coverage with respect to sex would
be mandated, this substantially concluded the question, in our opinion.

Nevertheless, the NAIC still has this issue under consideration
that has been raised here this morning, by Senator Hatfield and
others, and that is with respect to rating based on sex.
Senator METZENBAUM. Let me just ask you a question on that point.

Doesn't the Unfair Trade Practices Act prohibit unfair discrimina-
tion, which includes sex discrimination, but that really does not cover
adequately the question of sex discrimination, because the insurance
industry argues that the discrimination is fair.
Mr. GILLOOLY. In this respect, we supported the adoption of specific

regulations prohibiting sex discrimination under the Unfair Trade
Practices Act.
I think any commissioner, even without this regulation if he saw

any of the several forms of discrimination that are specified in the
bill, could have a company into his office and could order them to dis-
continue such practices and take appropriate action.
I think the presence of the Unfair Trade Practices Act has elimi-

nated, as Senator Hatfield said, all these other forms of discrimi-
nation.
Senator METZENBAUM. If there is no discrimination because these

State regulations and the Unfair Trade Practices Act prohibit dis-
crimination, then what is the problem with enacting this?
That is like saying I would be willing to vote for a bill to prohibit

any Member of the Senate over 100 or under 20. You know, it won't
make any difference.
Mr. GILLOOLY. Well, as Barbara Lautzenheiser is explaining, Sen-

ator, there is a major problem with respect to saying that sex-based
rating distinctions are unfair discrimination.
We do not concede this single point.
Ms. LAUTZENHEISER. The difficulty, again to repeat Mr. Gillooly's

remarks, it is a practical matter that most companies are licensed
in many of the States. Once these States in which they write most
of the business do pass the laws, it is prohibitive costwise, to develop
any kind of contract for different States.
So, it does become uniform.
Also, the difficulty here in sex discrimination is not in the avail-

ability of coverage. Coverage is available to either sex, as well as all
as to people meeting the other prohibited criteria. It is in the area
of rates because of the impact of costs, in a voluntary market system.
Moreover we are talking about products that have unlimited amounts.
You can buy insurance for unlimited amount if you can show insur-
able interest. In these circumstances, a cost that is not accurate
creates unsoundness over the many years.
Yet another misstatement is that insurance companies have relied

on gender to impose higher rates for lower benefits on certain persons
"even though the majority of individuals affected may be no different
in terms of potential for loss than their counterparts of the opposite
sex."

This statement is contrary to fact. Differences in mortality and
morbidity between the sexes occur in all statistics available—for the
general population, insured population, for all cultures and all ages.
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Mortality statistics have been kept over 200 years and consistently
show female mortality substantially below male mortality. Appendix
II covers this in more detail.
Yet another area of misstatement, appearing in the questions and

answers, was in regard to the U.S. Supreme Court decision in the
M anh,art case. The questions and answers state "The Court squarely
rejected the insurance industry's argument that group discriminatory
treatment as to insurance rates and pension benefits can be justified on
the basis of actuarial tables."
Instead the Supreme Court clearly limited its decision to employee

contributions to an employed-operated pension fund and not to insur-
ance contracts.
I believe Senator Hatfield also pointed that out this morning. The

Court said:
Although we conclude that the Department's practice violated Title VII, we

do not suggest that the statute was intended to revolutionize the insurance and

pension industries.
All that is at issue today is a requirement that men and women make unequal

contributions to an employer-operated pension fund.

Senator METZENBAUM. Let me just followup on that statement a
little bit.
MS. LAUTZENHEISER. Yes.
Senator METZENBAUM. We know that the Court rejected unequal

contributions to an employer-operated pension.
Now, tell me how you distinguish that from an unequal rate being

charged to men and women for insurance. I have difficulty with this
rationale.
Ms. LAUTZENHEISER. The Court, again, had a very narrow construc-

tion. It was talking about the self-insured, employer-operated plan.
It is not talking about a voluntary market system.
It was also talking in regard to a pension plan where the amount

of the benefit or a function of salary or function of years of service
with a limited amount, and again, this is why they stressed, they did
not intend to revolutionize the insurance industry's practices with re-
gard to rates; a very different thing.
Senator METZENBAUM. I understand that, but I don't understand

the distinction. I have difficulty in getting over that gap where 10 men
and 10 women work for an employer that has an employer-operated
Pension fund and the women pay something different than the men.
The Court says that is discriminatory and violates title VII.
Now, how do you distinguish that from those same 20 people par-

ticipating in a nonemployer insurance program for the same company,
and paying different rates for men and women?
MS. LAUTZENHEISER. First of all, it would not be 10, it would be

many people.
Senator METZENBAUM. I don't care about the numbers, Ms.

Lautzenheiser.
MS. LAUTZENHEISER. Well, but that is the difficult thing. We are

talking about-
Senator METZENBAUM. Well, make it 1,000 men and 1,000 women, if

you are more comfortable with that. I used that only as an example. I

don't think that is important at all.

69-789 0 - 81 - 3
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Ms. LAUTZENHEISER. The employer-related plan, again is a much
more stable group. We do not know what the U.S. Supreme Court
would have said had they been coming out with a decision based on
the industry, as opposed to this particular case. It was a very nar-
rowly constructed case.
Mr. MINCK. Senator, I spent some time working on the M anhart

case. The Court specifically looked at the question of would it be fair
to have a plan whereby the employer put in equal contributions for
men and women employees that accumulated to whatever amount it
accumulated to, and then the employees went out in the open market
and bought whatever annuities they could buy with that same lump
sum.
They specifically said that would be fair; that that was not being

prohibited by their case.
Senator METZENBAUM. If they had each put in equal amounts?
Mr. MINCK. If they and the employer had each put in equal amounts,

the money had accumulated and at the time they had hit retirement,
they each had equal lump sums.
They then went out into the open market and bought annuities

at the going rates and got different amounts of monthly payment, the
Court said that would be perfectly fair. They distinguished between
that situation and the employees having different take-home pay be-
cause of unequal employee contributions.

Senator METZENBAUM. Well, what you are saying is that if it hap-
pens at the time the employee leaves the company and they buy the
annuity, you are saying the decision said that buying something that
didn't give equal rights or equal value for the same dollars, that that,
would be fair, but that participating in the employer-operated pen-
sion funds was a discriminatory practice under title VII of the law.
I am still having great difficulty in following your argument that

that case is not applicable, at least by implication—I don't think it
does directly. If it totally solved the problem, there wouldn't be the
Hatfield-Metzenbaum bill before the Senate committee at the moment.
But, I don't think it does totally solve it. But we certainly think

the bill stands for the proposition that the Court looked favorably
upon the concept of nondiscriminatory practices, vis-a-vis women, in
connection with pension plans and their benefits.
Mr. MINCK. I think that again, the problem is if you look at what

is happening in the situation where the Court specifically could bless
the action, the employees, when they reach retirement, would have
lump sums of exactly equal value.
The annuities they would purchase with it would also be of exactly

equal economic value. The monthly payment might differ.
Just as for example, if you look at two groups of employees, one of

whom retired at age 60 and one retired at age 65 with equal lump sums.
They might buy annuities that would provide different monthly pay-
ments, but they would be of equal value in that they were of equal cost.
Senator METZENBAUM. I understand that.
Ms. LAUTZENHEISER. The Supreme Court recognized that.
Senator METZENBAUM. Well, why don't you proceed. If you can't

shorten your 17 pages, I am afraid we will be here until 3 o'clock
this afternoon.
MS. LAUTZENHEISER. I will.
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In introducing the bill, the sponsor states that its passage would be

a significant step forward toward greater equity in the pricing of
insurance protection.
Presumably, greater equity means insurance would be available at

fair rates, which the bill seeks to bring about by requiring rates iden-
tical for women and men.
It is important to understand that unless all people applying for

insurance have about the same cost of risk, a single set of rates cannot

be fair.
Fairness requires that each class of risk be charged rates appropriate

to the costs arising from the risks.
It is no accident that the State Unfair Trade Practices Acts pro-

hibit rating practices that are unfairly discriminatory.
Discrimination in insurance ratemaking is essential if rates are to be

equitable to reflect fairly an insured's probable future loss that it cost.
Competitive pressures in the private voluntary insurance market

oblige insurers to distinguish higher and lower risks and lead to fair

pricing.
For insurers to be able to set fair prices, they must be permitted to

classify insureds for rating purposes according to the cost, based upon

relevant information, including mortality and morbidity experience

by sex.
We do not oppose State legislation or regulation prohibiting arbi-

trary and unfair discrimination among members of the same class who

share an equal expectation of loss or an equal cost.
Nor do we oppose the adoption of legislation or regulation prohibit-

ing sex discrimination based solely on sex with respect to availability
of coverage.
What is of concern is the fact that S. 2477 would declare several on-

going and essential insurance practices to be unlawful, including sex-
distinct mortality and morbidity actuarial tables.
In essence, the bill would remove one of the primary pricing tools

used by insurance companies, that is, pricing based on cost.
A basic premise underlying the bill seems to be that sex-based dis-

tinctions in insurance are not equitable and are contrary to public

policy.
There are two possible kinds of sex-based distinctions in insurance.

One kind is availability. We have already agreed that insurance should
be made available to persons of either sex.
Hence, there is no need for the legislation in that regard.
The second is distinction in rates. Insurers must be able to make

such distinctions if they are to treat policyholders fairly.
In determining equitable life insurance rates, an insurance com-

pany should treat each individual applicant not according to how
long all people expect to live on the average, but rather according to
the cost determined from a group of people sharing that person's
characteristics which indicate probable expected mortality of that
individual.
That is what insurance companies currently do. A similar principle

is followed in health insurance.
There is a line of argument advanced by some who accept the mor-

tality rates experienced by men and women, but who maintain that it
is nevertheless unfair to charge different premium rates for women

who buy annuities from those charged for men.
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They argue that despite the fact that women live longer, on the
average, than do men, that fact can be viewed in terms of only a rela-
tively small portion, about 16 percent, of the women living for a
good deal longer than some of their male counterparts, with the rest
of the women living for about the same length of time as the rest of
the men.
This view of the overall picture is then used to argue that women

should not be penalized because a few of them will live longer than
a few of the men.
This argument, known as the "overlap theory," overlooks the fact

that premium rates for annuities, as for life or health insurance, must
be adequate to pay the benefits promised to a group each representing
the same general risk characteristics.
The fact is simply that more money is required to pay a group of

women aged 65 a specific number of dollars each month as long as they
live than is required to pay the same monthly amount to a corre-
sponding group of men aged 65.
The same is true for a group of women aged 60 as compared to a

corresponding group of women aged 65.
There, rates and costs vary by age and by sex.
Overlap theorists tell us nothing new about mortality rates experi-

enced by women that is not already known and used by insurance com-
panies. It is just that what they tell us is not relevant.
The actual future lifetime of an annuitant cannot be known when

an annuity is purchased. It is not possible to match a particular man
with a particular woman and charge them the same rate because they
will both die in the same year.
We do not know when a particular person will die. Thus, the "over-

lap theory" cannot lead to a sound basis for pricing.
If S. 2477 were enacted, it would prevent life and health insurers

from establishing rates based on costs. It would have significant un-
desirable effects. It would prevent life and health insurers from estab-
lishing rates based on costs.
Insurance would become disproportionately cheap for some and

expensive for others. Since life insurance rates for women based on
costs are cheaper than rates for men of the same age, the bill would
require an increase in life rates for women, and a decrease of life ratesfor men.
For the typical women buying life insurance this would result in

a premium increase of 10 percent or more. The, increased rate might
reduce the amount of life insurance purchased by women, at least inthe United States.
Since foreign or offshore or Canadian insnrance companies couldcontinue to price risks according to costs, and would conceivably ad-vertise that fact, American women might find it attractive to buylife insurance outside the United States.
The result would be hardships of various kinds: For women whobought from a foreign insurer, the inconveniences of negotiating aninsurance purchase outside the United States; for women who boughtin the United States, the necessity of paying a higher rate than wasjustified by their expected mortality costs: and for women who, be-cause of the higher price, did not buy at all, or who bought less lifeinsurance than they otherwise would purchase, the lack of adequateinsurance coverage.
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We would anticipate similar effects with regard to other kinds of
insurance.
The effects of the retroactivity feature of S. 2477 could be even

more severe. Life and health insurers would be forced to equalize the
rates and benefits of existing policies and contracts which involve
obligations stretching over many decades.
Again, let us look at individual life insurance for an example of

what we would anticipate would happen.
While it is difficult to determine exactly what would be permitted

if S. 2477 were enacted. let us assume that it would permit insurers
to reset premium rates at levels somewhere between the rates for men
and the rates for women.
This would mean an increase for women who had purchased life

insurance contracts with guaranteed rates.
A rate increase of the magnitude that would be necessary to produce

the average rate for policies on the lives of women and men will be
sure to produce complaints from the affected policyholders, who had
every right to assume that insurance companies would carry out their
contracts. Legal proceedings could be initiated, and numerous policies
canceled.
Although the bill as introduced appears to permit the increasing of

premium rates on existing policies, it permits that only "if clearly
necessary to comply with the nondiscrimination requirements of this
act."
The threat of litigation over this condition might effectively prevent

companies from trying to adjust the rates upward on their women
insureds' policies.
If women's rates were not adjusted upward, the men's rates on exist-

ing policies would have to be adjusted downward to the level of wom-
en's rates.
Again, since life policies on men constitute over 80 percent of the

business in force, such a large reduction in present and future income
of life insurance companies would substantially impair their financial
strength and the ability to carry out long-term obligations.
Thus far we have considered only the insurance company losses

which would be incurred in the form of lower premium receipts.
Added to these losses would be the increased administrative expense

arising from the changes. Countless records would have to be changed,
and computer programs would have to be changed.
A changeover process of this complexity and magnitude would in-

volve substantial time and costs. These costs would have to be passed
on to the policyholders. The result would be to magnify the impact on
women and men owning existing policies.
There is also a serious constitutional defect inherent in the retroac-

tive features of S. 2477. This is discussed in appendix IV of our
statement.
The bill also requires that any insurance policy which provides bene-

fits for disability or medical expense include benefits for disability or
medical expense arising from normal pregnancies. Such a requirement
would be highly inappropriate.

First, health insurance is designed to protect against unforeseen
illness or accident since such events can lead to financial losses that
cannot be budgeted for or predicted.
Health policies currently pay for expenses connected with illness

arising from complications of pregnancy, that is, unforeseen expenses.
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The point is that families can anticipate the expenses of normal
pregnancies, and it is cheaper for them to provide for these expenses
directly rather than to pay a premium to a company which must cover
not only these medical expenses, but also the insurer's operating
expenses.
A requirement that all health insurance policies include coverage for

normal maternity would discriminate unfairly against persons of
either sex who did not need or want to buy the coverage.
We see no reason why anyone should have to pay for coverage which

they do not need or want.
In summary, the life and health insurance business is a progressive

one. Nearly all applications for insurance are acceptable, at standard
rates.
Life and health insurers constantly make changes to promote and

to improve their products and services and to refine rating classes
to achieve fair and equitable rates.
The business is comprehensively regulated by the respective States

to insure that its rates are not unfairly discriminatory.
The National Association of Insurance Commissioners' model reg-

ulation to eliminate unfair sex discrimination is a tool which States
regulators can and do use to prohibit insurers from discriminating
against women in conditions, availability of coverage and benefits of
policies.
In addition, the characteristics of race, color, religion, and national

origin are not used by life and health insurers in determining avail-
ability of coverage or premium rates.
Therefore, there is no reason for enactment of legislation in these

areas.
The one area where S. 2477 would make a difference is in its prohibi-

tion against the use of sex as a characteristic in determining premium
rates.

Differences between the sexes in mortality and morbidity are real
and substantial and must be taken into account if life and health in-
surance rates are to be fair and equitable.
Combining data for the sexes will not change the fact that the

mortality differences exist, hence the cost differences exist.
The enactment of S. 2477 would prevent us from setting fair and

competitive rates based on costs.
In a voluntary market system, both the seller and the buyer, that is,

both the insurer and the insured, must agree to the transaction. .
If pricing based on costs is prohibited, the result could be elimina-

tion of the availability of coverage for all markets at the appropriate
cost.
Thus, it could lead to substantial disruption of insurance markets

and to increased costs and complexities to the detriment of both com-
panies and the insuring public, that is, enactment of S. 2477 could
be counterproductive.
For these reasons, we are strongly opposed to the enactment of S.

2177. We would be happly to try to answer any questions you may
have.

Senator METZENBAUM. Thank you very much, Ms. Lautzenheiser.
May I ask, what are the most recent mortality tables that you have

available with reference to the question of mortality for females and
males?
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Ms. LAUTZENHEISER. The mortality tables that are used in the pric-
ing of insurance contracts and annuity contracts are based upon the
actual mortality experience, in most instances, of the company that is
doing the pricing.
There are legal requirements to provide guaranteed benefits at a

minimum that are based on statutory law, but the actual pricing is
done according to most current data generally of insurance companies,
if they have it available.
Senator METZENBAUM. My question to you is, what are the overall

general statistics that are available to you that we may have available
to this subcommittee, concerning life expectancy of women as com-
pared to men? How recent are they?
Ms. LAUTZENHEISER. The ones that are based upon the actual law,

and actually are combined data for all companies, are the 1958 tables,
Commissioner Standard Ordinary.
However, there are new tables being proposed. We do have new

tables based on that data.
Mr. MINCK. Yes. Each year, the Society of Actuaries publishes mor-

tality experience, separate, by sex, based on industry studies.
So, the most recent data we would have is a year or so old.
Senator METZENBAUM. What do they show?
Mr. MINCK. They show that the differences in mortality between

sexes have been increasing. Since, I guess, 1900.
Senator METZENBAUM. iXTliat do the 1979 statistics show?
Mr. MINCK. They show that for most ages, the mortality experience

for women is about 60 percent of what men experience. At some ages,
the spread is greater. It varies by age. It is not a single uniform rela-
tionship at all ages.

Senator METZENBAUM. Is there an overall comparison statistic
available?
Ms. LAITMENHEISER. That is the 60 percent.
Mr. MINCK. The 60 percent is a good approximation.
Senator METZENBAUM. Will you submit that data for the record

please?
MS. LAUTZENHEISER. Yes.
Mr. MINCK. Yes.
Senator METZENBAUM. Isn't it a fact that many of the statistics

that you presently use are based upon a world that has totally changed
since those statistics came into being, that change being that more and
more women are now in the workplace, that the number of industrial
accidents has declined as well as industrial stress, and human stress—
is there not some indication that that has had some impact?
Ms. LAUTZENHEISER. The impact that has happened on the socio-

economic conditions have been equalizing between the sexes is that the
mortality differentials have in fact been widening.
I think you will find in my testimony, that it is indicated there that

the life expectancy for males at age 65, in 1900, was 11.5, and for
females, was 12.2, where there was only about a 6-percent difference.
By 1976, that difference had increased to 31 percent, and the sta-

tistics since then are even more.
Now this is even general population data. This is not insured pop-

ulation data.
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Senator METZENBAUM. We would like you to provide us for the rec-
ord, information on that subject that is as recent as possible. I think
it would be helpful.
MS. LAUTZENHEISER. Yes.
[Material requested above appears in the appendix.]
Senator METZENBAUM. You have stated that because mortality fig-

ures for males and females differ, it is unfair to charge them the same
rate for life insurance and annuities.
Do you have any assurances that all individual members of each sex

conform with a generalization about the sex?
Ms. LAUTZENHEISER. The point again is, that you attempt in an in-

surance area, where you are talking about finding a way to pay a very
large benefit for a small premium, and basing these on groupings, your
intent is to place that individual person in the particular mortality
rate that best fits the individual characteristics of that person.
Combining tables between males and females actually takes the per-

son further from the cost of the individual rather than making it clear.
The sex-distinct tables actually make a person's mortality rate

charged closer to their individual mortality.
Senator METZENBAUM. Yes. I understand that point. That is the

thrust of your testimony. What I am saying is, what assurance do you
have that all individual members of each sex conform to the general-
ization, all males in one category, all females in another?

Isn't that an unfair and inappropriate categorization?
Ms. LAUTZENHEISER. How do you determine when a person, an indi-

vidual person is going to die. If in fact you could in any way determine
when individuals whether males or females, 20 years old, or 65 years
old, we would not need insurance. We could merely fund to that point
in time.
Senator METZENBAUM. I understand that. The question is whether

or not the categorization, males, females, total ratings for one group,
a different rating for another, whether that is fair to all of the mem-
bers of that particular category, whether it is an inappropriate cate-
gorization?
Mr. MINCK. Senator, I think you have to measure fairness from

what you can know at the time you underwrite the individual when the
male or female applies for coverage.
I don't think you can test fairness by observing when the partic-

ular individual in fact happens to die, say 10 or 20 years from the time
of application for coverage.
Ms. Lautzenheiser pointed out that you have the same problem with

age.
If you take a group of people who are 25 years old and a group who

are 40, some of the people who are 40 will live longer than some of the
people who are 25. You can't be sure that you will not have charged
a lower premium for the individual, who was age 25, and lived a short
period of time than you charged an individual aged 40, who, in fact,
lived a longer period.
But when you started, from all you know about the risk character-

istics of the individual, you were treating him or her as fairly as
possible.
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Mr. GILLOOLY. Senator, I think it is important for you to know that
this precise question that you are asking about now is under study by
the National Association of Insurance Commissioners at this time.
Both you and Senator Hatfield have made it clear that you don't

intend to supersede State regulation of insurance or you would do so
only with extreme reluctance.
It seems to us that it would be inappropriate for the Congress to

anticipate the result of that study which is currently underway.
If our actuaries can't be relied on exclusively by the public, the

insurance departments have technicians and actuaries of their own.
These people and a committee called the Technical Advisory Com-

mittee, chaired by Mr. Becker of the State of Texas, and consistency of
a wide variety of the best technical experts in the State insurance
departments, have this issue under study.
Senator METZENBAUM. Since when?
Mr. GILLOOLY. It was referred to them in December.
Senator METZENBAUM. What is your guess as to their timetable?
Mr. GILLOOLY. I really don't know. I know there will be a report on

it at the June meeting.
Senator METZENBAUM. From your experience with the National As-

sociation of Insurance Commissioners and the committees that they
appoint, have you not found that they move in elephantine procedures,
that they are slower than the proverbial molasses, and that they don't
really have much time to give to these very weighty questions?
I have heard a lot of things that the NATO is doing. I hope I live

long enough for all of them to be concluded, because they certainly
don't move very rapidly.
Mr. GILLOOLY. As a former West Virginia insurance commissioner,

I think at times the system bears watching. I believe that is the basis
upon which the McCarran Act is set up. I understand that you are
doing part of that right now.
However, I do think this is a sincere effort on their part and that it

would be instructive to all of us to have their opinion.
Senator METZENBAUM. My staff tells me that the NATO has actu-

ally refused to implement the recommendations of its own task force to
end sex discrimination in automobile insurance; is that correct?
Mr. GILLOOLY. Well, I assume you will hear from the casualty in-

surance people. We work the other side of the house. I would really
rather that they speak for themselves.
Senator METZENBAUM. Let me ask you, you were going to submit

some tables, do you use the same mortality tables for annuities as
those that you use for life insurance?
Mr. MINCK. No, sir.
Senator METZENBAUM. Isn't that unbelievably unfair? How can you

justify that? I didn't even know that was the case until my staff just

told me that. I must say that that, to me, is shocking. How can you
possibly justify that? People die differently if they have life insur-
ance policies or annuities?
Mr. MiNcx. No the point is that mortality tables are used for many

different purposes, one of which is to establish minimum liabilities to

be held by insurance companies in order to insure solvency.
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You have different reasons for selecting a mortality table for that
purpose from the reasons for selecting a mortality table to set pre-
mium rates.
We also base each mortality table on experience of a group of peo-

ple insured on a common basis. The mortality rates you see for annui-
ties are based on experience of annuitants.
The mortality rates you see used for life insurance are based on the

mortality experience of people insured for life.
Most of the important mortality rates for life insurance are in the

ages from about 25 to 60. That is where most of the insurance protection
is concentrated.
Most of the important mortality rates for annuities are from ages 65

to 100.
You have very different groups of people involved, and as I say,

there are at least four different reasons for using mortality tables, each
of which would suggest a different basis for establishing the level of
mortality rates.
You have different mortality tables for pricing than you do for de-

termining liabilities, for example.
Senator METZENBAUM. Mr. Minck, I am not really an expert on in-

surance, hut I am as much an expert on dying as you are. In any par-
ticular group of people, the mortality rate ought to be the same no
matter how you slice it.
Now you are saying to me that you pull out the annuitants. When

do you pull them out? At the time they buy the policy or when they go
on the annuity?
Mr. MINCK. The mortality studies will include people who are re-

ceiving annuity payments.
Senator METZENBAUM. So that therefore, you are only taking those

who are now at the annuity age in order to determine the life
expectancy?
You start with those who will go on annuity; is that what you are

saying? That that is the mortality table you use as compared to people
who buy life insurance policies?
I must confess, I am just shocked.
Ms. LAUTZENHEISER. Senator, I think the difference has to do with

the way people buy the coverage. As Mr. Minck has pointed out, the
statistics are based on the actual contracts that are issued.
People who buy annuities do not do so to guarantee payments for

the rest of their life if they feel ill. If there is in any way that they
feel they are in poor health, they will not buy an annuity.
So that group of people purchasing annuities actually do have long-

er life expectancy than people who buy insurance.
People who buy insurance are anticipating a possible death, and some

even anticipate possible early death. That is the kind of selection that
is done by the applicant and the reason criteria on physical health,
occupation, and so forth are taken.
They are purchased by different people with different purposes. It

does actually affect the mortality of the group of people who choose
annuities or life insurance because they have made the selection. They
have done that.
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Senator METZENBAUM. What is the difference in the mortality rate
say at 60, and pick any other age comparable, for those who buy an-
nuities, compared to those who buy life insurance policies?
Ms. LAUTZENHEISER. I would have to go back to the tables.
Mr. MINCK. I think we would have to look at that, Senator. There

is not a great deal of life insurance purchased at age 60. That is where
the great bulk of the annuity purchases occur. But we can provide cur-
rent rates, if there is a sufficient volume of business.
Senator METZENBAUM. Are there three different mortality tables

used, one, those set by law; two, those set by insurance companies to
protect life insurance procurement; three; those set by life insurance
companies with respect to annuity procurement, or are there more than
those three that are used?
Mr. MINCK. There are the mortality tables kept by the Federal Gov-

ernment and the Bureau of Census for various purposes, and the mor-
tality tables produced by the Social Security Administration.
Senator METZENBAUM. Are those generally higher than yours or

lower?
Mr. MINCK. In some cases, one way; in some cases, or the other. Gen-

eral population statistics will show higher mortality rates generally
than insured population statistics—the general population includes
people on their death bed and in all sorts of health situations.
Senator METZENBAUM. I would like the record to have in full, as

much as you may make available to us in connection with annuities,
actuarial tables.
I will instruct the staff to obtain such other data as is available for

that purpose so that a comparison can be made for one and all to see.
I will further instruct the staff that, if it is possible to make com-

parisons in the record, then you will do that in order to indicate the
differences that exist in providing such explanation as possible.
Mr. CHUMBRIS. Mr. Chairman.
Senator METZENBAITM. Mr. Chumbris.
Mr. CHUMBRIS. Thank you, Mr. Chairman.
Dr. Brown and Mrs. Lautzenheiser both have made excellent state-

ments on their point of view. I believe that neither one of them had the
benefit of the other statement.
May I suggest that after reading the statements their respective

statements, we give each of them the privilege of rebutting any par-
ticular point that the other witness may have made?
In that way, we will have a complete record and give the Senators

the opportunity to judge their testimony in full.
It would seem to me that their positions are at variance. We don't

usually make this request. I think it is the first time we have ever made
it. I think it may be helpful.
Senator METZENBAUM. I have no objection to Ms. Lautzenheiser's

providing some commentary with respect to Dr. Brown's testimony
and vice versa.

Isn't it true that women are penalized much more in annuity prices
than they are benefited with respect to life insurance procurement?
[See appendix for material referred to above.]
Mr. MINCK. I think the general differences are between 10 and 20

percent, Senator.
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Senator METZENBAUM. Could you provide us with some specific data
on those comparisons?
Mr. MINCK. Yes, sir.
Senator METZENBAUM. Thank you.
Has the life insurance industry constructed a complete female mor-

tality table based entirely on female lives?
MS. LAUTZENHEISER. Yes; they have.
Senator METZENBAUM. Are women's rates determined from setbacks

applied to the male tables?
Ms. LAUTZENHEISER. This is again one of the difficulties in the differ-

ent uses that Richard Minck was speaking of. There are legal require-
ments that the setbacks used to establish minimum reserves on nonfor-
feiture benefits be no more currently than 3 years, although proposed
legislation would change that to 6.
But those are for setting of minimum values in a contract. An insur-

ance company pricing their product actually uses the distinct mortal-
ity tables between the sexes and those kind of distinct mortality tables
are also going to be proposed for the States to use in setting the mini-
mum values.
Mr. MINCK. Senator, to amplify, minimum values are benefits pay-

able in the event that a policy lapses, that is either cash or paid up
insurance.
Each State has a law setting minimum figures for any policy. Those

minimums are defined by using an interest rate and a mortality table.
It is a convenient way of defining it. Otherwise you would have to

put something like 125 pages of values in the statute. But it doesn't
have any significance beyond that.
Senator METZENBAUM. I am not sure I am particularly addressing

my concerns to the question of lapsed values, cash values.
Mr. MINCK. But that is where the 3-year-age setback is used. If you

could use a larger age setback you would have a lower set of minimum
cash values that you could pay.
Senator METZENBAUM. But my question really was are women's

rates determined from setbacks applied to the male tables. That is
either a yes or no answer.
MS. LAUTZENHEISER. In most major insurance companies, that an-

swer is no. They use the separate distinct mortality tables between
males and females for both the pricing of the product and in dividends.
Senator METZENBAUM. What percentage of the companies would you

say just use a relative figure, a figure related to the male table and
don't use separate female figures?
MS. LAUTZENHEISER. I am sorry. I could not tell you that.
Senator METZENBAUM. But there are some?
MS. LAUTZENHEISER. There are limited numbers.
Senator METZENBAUM. In those cases there could be a considerable

inequity in rates?
MS. LAUTZENHEISER. It depends upon the dividend structure for

that contract as well.
Senator METZENBAUM. I think that is a tangential point you are

raising. I think it has no relevance. I really say to you that is one you
reached up into the air and pulled out.
MS. LAUTZENHEISER. No, sir.
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Senator METZENBAUM. Because all you are saying there is, "Well,
we try to give some special dividend consideration." As a matter of
fact, it is almost impossible for anybody, any policyholder to find out
what the actual dividend policy of the company is.
If we are going to get into the subject of your dividend policy, I

would be very happy to have an entire day of hearing on that subject.

I think if there is any place in the entire insurance industry where
people have an inability to find out what their company is doing,
whether it is a stock company with a participating right or whether
it is a mutual company, you just can't find the answer.
It is a mysterious kind of operation. So when you tell me that we

take that into consideration in making the dividend policy, I say, I
don't buy that at all.

Furthermore, I am not at all convinced that I have that kind of
confidence in the executives of the companies to give fair treatment
to the women, because probably you are one of the exceptions in a high
position with insurance companies.
Ms. LAUTZENHEISER. All I was saying, sir, was that the price of a

life insurance contract in a mutual life insurance company is a func-
tion of both the premium and the dividend.
Senator METZENBAUM. Well, I understand that. But that isn't what

your answer was. Your answer is, we take that into consideration in
the dividend policy.
I say, nobody knows what the dividend policy is. Maybe you do, but

if you do you are one of a select few in the entire United States. There
aren't many who can find out what the real dividend policy is of
mutual companies or of participating stock insurance companies.
[Pause.]
Senator METZENBAITM. You made the point in your testimony, and

I underlined it, if the bill were to pass, women would wind up paying
more for insurance.
Since women have a longer life expectancy, would you please give

me the rationale for that?
Ms. LAUTZENHEISER. With women having a longer life expectancy,

their insurance costs are in fact now below the insurance costs for
males.
If a combined mortality table were to be used, the women would have

to subsidize the higher mortality rate for the males. Hence, their life
insurance costs would be higher.
Senator METZENBAUM. But their rates would go down in health and

accident insurance. It would go down in disability insurance and would
go down-
Ms. LAtrrzENHEisER. They would go down in health and accident

insurance and disability insurance at ages below 50. They would go
higher at ages above 50. There are actually lower morbidity statistics
for women on both health and disability above age 50 or 60, some-
where in that age range.
Senator METZENBAIIM. Do you believe that discrimination by sex

as to availability of coverage is appropriate?
Ms. LAITTZENHEISER. We do not currently discriminate by sex in

availability of coverage and do not believe it is appropriate to do so;
that is correct.
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Senator METZENBAUM. The subcommittee members, as well as I,
may have some additional questions. I appreciate your testimony
and appreciate Mr. Minck's and Mr. Gillooly's testimony as well. It
is nice having all three of you before us.
How many of you represent the revolving door principle ? I gather

you do, Mr. Gillooly. Were you with one of the insurance departments
before, Ms. Lautzenheiser?
Ms. LAITTZENHEISER. No, I have not been. I have been in an insur-

ance company throughout my career.
Senator METZENBAUM. HOW about you, Mr. Minck ?
Mr. MINCH. I worked only for the Prudential Insurance Co., out-

side of the U.S. Army.
Senator METZENBAUM. I was just curious. It has no special relevance

to this hearing.
Thank you very much. The hearing stands adjourned.
[The prepared statement of Ms. Lautzenheiser follows:]

PREPARED STATEMENT OF BARBARA J. LAUTZENHEISIER

My name is Barbara Lautzenheiser. I am a Fellow of the Society of Actuaries,
a member of the American Academy of Actuaries, and senior vice president of
the Phoenix Mutual Life Insurance Company. I have worked in an actuarial
capacity for 20 years and have been heavily involved in sex discrimination
issues in insurance for the last eight of those 20 years.
I am appearing on behalf of the member companies of the American Council

of Life Insurance and the Health Insurance Association of America. The ACLI
consists of 506 insurance companies which have 95 percent of the life insurance
in force in legal reserve life insurance companies in the United States. The
HIAA's 325 members write over 85 percent of the health insurance written by
Insurance companies in the United States. With me are Thomas Gillooly, Asso-
ciate General Counsel of the HIAA, and Richard Minck, Executive Vice President
of ACLI.

First, we do not differenitiate in premium rates or in availability of coverage
on the basis of race, color, or religion or national origin. To do so would be
contrary to both public policy and to general ethics. Moreover, there would be
no sound way to distinguish people on the basis of any of these factors in such
fashion as to constitute a reliable predictor of mortality or morbidity results.
Therefore, we see no reason to enact a Federal statute to prohibit an activity
that on one does or has any reason to want to do; in any event, existing state
laws would prohibit such activity.
In contrast, we do charge different premium rates for women and men, just as

we do for people of different ages. The reason is the same in both instances. We
are not prejudiced against men or older people. As the Supreme Court observed
in the first sentence of its decision in the Manhart case, "As a class, women live
longer than men." Therefore, we charge men higher premium rates for life in-
surance to cover the larger number of claims they produce as a class, just as we
charge older people higher premiums than younger people. These distinctions are
a sound basis for conducting our business; they are in compliance with state laws
prohibiting unfair discrimination. Enacting a statute to prohibit them would
have very seriously adverse effects on life and health insurance companies and,
most importantly, on their customers.

MISSTATEMENTS OF FACT MADE WITH THE INTRODUCTION OF S. 2477

Some of the statements given as reasons to support the enactment of S. 2477
show a serious misunderstanding of how our companies actually conduct their
business currently. For this reason, we think it might help the Subcommittee in
its deliberations if we attempt to correct some of these misstatements.
In introducing the bill, it was stated that:

(1) "sex discrimination in availability, conditions, and benefits offered to
customers is widespread,"
(2) "life insurance coverage for women is often limited in scope and

availability," and

1
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(3) "in disability, many types of insurance benefits available to men are

not available to women. In only a few states is disability coverage available

to women on any terms at any price."
All are untrue. Life insurance is equally available to women and men. In

health and disability insurance, the Model Regulation To Eliminate Unfair Sex

Discrimination, adopted by the National Association of Insurance Commissioners

(NAIC) in 1975 specifically prohibits these practices. ( See Appendix I.) This

regulation, or comparable regulations, have been adopted in nineteen states and

in addition fourteen states have statutes which prohibit unfair discrimination

because of sex. This means that insurers are specifically prohibited from dis-

criminating against women or men in conditions, availability and benefits 
of

policies in these states. In any event, every state has an Unfair Trade Practices

Act which prohibits unfair discrimination.
A second area of misstatement made in introducing the bill is "industry has

chosen to ignore other more accurate classification criteria, such as smoking

habits, family health history, physical condition, recreational and occupatio
nal

activities." This statement is simply wrong. Anyone who has ever applied for a

policy is well aware that insurers do use precisely these criteria in classifying

persons for purposes of determining life and health insurance premium rates.

It was stated in the questions and answers accompanying the introduction of

5.2477 that sex-based rating is clearly not a business necessity and that pro-

hibiting such practices would require only minor adjustments in rates. In a

voluntary insurance market, as in any other voluntary market, prices must be

based on costs. Any requirements that rates not be based on cost (i.e., equal rates

be charged for unequal risks) is inherently unfair to existing and future in-

sureds, and in addition would substantially distort market relationships. If made

applicable to existing policies and contracts which involve obligations ext
ending

over several decades, it would require extensive, unimaginably complex and

costly adjustments to all in-force policies, i.e., millions of policies.

Yet another misstatement is that insurance companies have relied on gender

to impose higher rates or lower benefits on certain persons "even though the

majority of individuals affected may be no different in terms of potential for

loss than their counterparts of the opposite sex". This statement is completely

contrary to fact. Differences in mortality and morbidity between the sexes occur

in all statistics available—for the general population, for the insured popula-

tion, for all cultures, and all ages. Mortality statistics have been kept for over

200 years and consistently show female mortality substantially below male mor-

tality. Appendix II covers this point in more detail.

Yet another area of misstatement, appearing in the questions and answers,

was in regard to the United States Supreme Court decision in the Manhart case.

The questions and answers state "The Court squarely rejected the insurance in-

dustry's argument that group discriminatory treatment as to insurance rates and

pension benefits can be justified on the basis of actuarial tables ..."

Instead the Supreme Court clearly limited its decision to employee contribu-

tions to an employer-operated pension plan and not to insurance contracts. In

fact, the Court said
"Although we conclude that the Department's practice violated Title VII, we

do not suggest that the statute was intended to revolutionize the insurance and

pension industries. All that is at issue today is a requirement that men and

women make unequal contributions to an employer-operated pension fund."

In introducing the bill, the sponsor states that its passage would be a signifi-

cant step forward toward greater equity in the pricing of insurance protection.

Presumably, greater equity means that insurance will be available at fair rates,

which S. 2477 seeks to bring about by requiring that rates be identical for women

and men. It is important to understand that unless all people applying for

insurance have about the same cost of risk (i.e., probability of loss), a single

set of premium rates cannot be fair. Fairness requires that each class of risk

be charged rates appropriate to the costs arising from the class.

POSITION OF ASSOCIATIONS ON INSURANCE RATEMAKING AND
 AVAILABILITY

It is no accident that the state Unfair Trade Practices Acts prohibit insur
-

ance rating practices that are unfairly discriminatory. Discrimination in 
insur-

ance ratemaking is essential if rates are to be equitable so as to reflect fairly

an insured's probable future loss (i.e., cost). Competitive pressures in the p
ri-

vate voluntary insurance market oblige insurers to distinguish between better
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and poorer risks and lead to fair pricing. For insurers to be able to set fairprices, they must be permitted to classify insureds for rating purposes accord-ing to expected risk of loss (i.e., cost) based upon relevant information, includingmortality and morbidity experience by sex.
S. 2477 would prohibit any differentiation on the basis of race, color, religion,sex, or national origin in the sale, issuance, underwriting or rating of any in-surance policy or contract. Race, color, religion, and national origin arenot among the classification criteria used by life and health insurers in deter-mining the availability of coverage or the level of premium rates. There is noneed for federal legislation prohibiting classification on the basis of these criteriaespecially since they are already prohibited as unfair discrimination by thestate Unfair Trade Practices Acts.
We do not oppose state legislation or regulation prohibiting arbitrary andunfair discrimination among members of the same class of risk who share anequal expectation of loss (i.e., an equal cost). Nor do we oppose the adoption oflegislation or regulation prohibiting discrimination based solely on sex withrespect to availability of coverage.
What is of concern is the fact that S. 2477 would declare several ongoing andessential insurance practices to be unlawful, including using sex-distinct mortalityand morbidity actuarial tables, life expectancy charts, disability or loss statisticsor any other sex-distinct table as a basis for any discriminatory action. In es-sence, the bill would remove one of the primary pricing tools used by insurancecompanies (i.e., pricing based on cost).

WHY SEX IS A CHARACTERISTIC USED IN DETERMINING LIFE AND HEALTH INSURANCE
PREMIUM RATES

A basic premise underlying S. 2477 seems to be that sex-based distinctions ininsurance are not equitable and are contrary to social policy. There are two pos-sible kinds of sex-based distinctions in insurance. One kind would involve theavailability of coverages. We have already agreed that insurance coveragesshould be made available without regard to sex (or to race, color, religion ornational origin). Moreover, as we have previously pointed out, state laws andregulations prohibit such practices. Since distinctions with regard to the avail-ability of insurance are not now being made on the basis of these factors, thereis no need for new legislation with regard to distinctions in availability. Ourtestimony will concentrate on the other type of distinction: distinction in pre-mium rates. Insurers must be able to make such distinction if they are to treatpolicyholders fairly.
In determining equitable life insurance premium rates, an insurance companyshould treat each individual applicant not according to how long all people ex-pect to live on the average but rather according to the cost determined from agroup of people sharing that person's characteristics which indicate probable ex-pected mortality of that individual. That, in fact, is what life insurance com-panies currently do. A similar principle is followed in health insurance.In making an estimate of the cost of risk for a particular individual, an in-surance company must take many characteristics into account. Typically, thosecharacteristics include age, sex, state of health, occupation, avocations, eco-nomic situation, and certain aspects of life style such as use of alcohol, tobaccoor drugs. All these characteristics may have an impact on mortality rates. Theiruse in setting premium rates for life insurance is for that reason and for noother reason.
A reasonable question to ask is how we know that sex is a characteristic whichcorrelates with life expectancy. Dvidence may be found in the differences inmortality rates between women and men in all cultures, at all ages, in both thegeneral population and among insureds. There is a scientific basis for the dif-ferences. Appendix II to our testimony presents the observed data and thescientific basis in some detail.
Insurance costs, unlike any other industry's costs, are based on the physicalattributes of the item insured. Fire insurance costs are based on the physicalcharacteristics of the building, i.e., whether it is wooden or brick, not who ownsthe building, female or male. Similarly, life and health insurance costs are basedon the physical characteristics of the body insured. Females and males have dif-ferent physical characteristics, different biochemistry and consequently differentmortality and morbidity. It is what the sexes own, not who owns it, nor the
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stereotype of female and male, that determines the different costs between the

sexes.
The questions and answers relating to S. 2477 state that other characteristics

are "more directly related, on a causal basis, to life expectancy than sex."

Causality is not a prerequisite to a valid classification system, but there is

evidence of causality based on sex. Perinatal mortality rates (i.e., stillbirths oc-

curring beyond the 20th week after conception and deaths in the first week of in-

fancy) show a 20 percent higher mortality rate for males than for females. Such

differences cannot be explained by other than biological differences. Geneticists

too feel these differences are biological, stemming from different chromosome

structures of the two sexes. Recent medical research has found some of the

mortality differences between the sexes to be due to the different levels of pro-

duction of prostaglandins between the sexes. All of these point to a biological

basis for mortality differences between the sexes.
And the differences in mortality between the sexes are widening as the so-

cioeconomic differences are narrowing. In 1900, life expectancy for males at 65

was 11.5 years and for females it was 12.2, or about a 6 percent difference. By

1976, the male life expectancy at age 65 had increased to 13.7 years while the

female life expectancy had increased to 18.0-31 percent greater.

Both the introductory comments and the questions and answers relating to

S. 2477 referred to the differences in mortality between blacks and whites and

the rejection of the use of those differences. Those differences coincide with so-

cioeconomic conditions. As the socioeconomic gap between the races has re-

duced, the differences in mortality have narrowed—not widened as they have

in the case of the sexes. In fact, tables from the National Center for Health

Statistics indicate the life expectancy of a white male age 65 and a nonwhite

male age 65 are exactly equal. However, the difference between a male age 65

and a female age 65 is four years if white and three years if nonwhite. The

financial impact of a decision to ignore the difference by race, even before

socioeconomic equalization eliminated it, was relatively slight since blacks

constitute only 13 percent of the population. Females are over 50 percent of

the population.
With regard to health insurance, the New York Insurance Department's

Study, "Disability Income Insurance Cost Differentials Between Men and

Women," referred to in the introductory comments as revealing that "women

were charged as much as 150 percent higher rates than men in the same

job classifications" also stated that "sex is a major additional factor af-

fecting the cost of disability income insurance" and no surrogate for sex as a

rating characteristic was tounsi. erences in other criteria such as oc-

cupation were eliminated, sex was still found to be a valid characteristic leading

to different costs between the sexes.
Most of the characteristi .s used in determining premium rates for life in-

surance are also used in determining premium rates for health insurance. In

the case of annuities, on the other hand, the characteristics which are typically

used are limited to age and sex. The reason for this is that most persons who

buy annuities are in relatively good health. There is very little demand for

annuities from persons in ill health. As for occupation, the annuitant is typical-

ly retired, and any accident hazard associated with former occupation is no

longer present.
There is a line of argument which has been advanced by some who accept that

mortality rates experienced by women do differ from those experienced by men,

but who maintain that it is nevertheless unfair to charge different premium

rates for women who buy annuities from those charged for men. The argument

points out that despite the fact that women live longer, on the average, than do

men, that fact can be viewed in terms of only a relatively small portion (about

16 percent) of the women living for a good deal longer than some of their male

counterparts, with the rest of the women living for about the same length of time

as the rest of the men. This view of the overall picture is then used to argue that

women should not be penalized because a few of them will live longer than a few

of the men.
This argument, which is known as the "overlap theory", overlooks the fact that

premium rates for annuities, as for life or health insurance, must be adequate to

pay the benefits promised to a group each representing the same general risk

characteristics. The fact is simply that more money is required to pay a group of

women aged 65 a specific number of dollars each month as long as they live than

69-789 0 - 81 - 4
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is required to pay the same monthly amount to a corresponding group of menaged 65. The same is true for a group of women aged GO as compared to a cor-responding group of women aged 65. Therefore, rates vary by age and by sex.Overlap theorists tell us nothing new about mortality rates experienced by womenthat is not already known and used by insurance companies. It is just that whatthey tell us is not relevant. The actual future lifetime of an annuitant cannot beknown when an annuity is purchased. It is not possible to match a particularman with a particular woman and charge them the same rate because they willboth die in the same year. Thus, the "overlap theory" cannot lead to a soundbasis for pricing insurance. We explain this in detail in Appendix III of ourtestimony.
In this regard, we note that the manner in which question 5 of the Questionsand Answers Relating to the Hatfield-Metzenbaum Proposal is answered mayimply that the Teachers Insurance and Annuity Association and College Retire-ment Equities Fund supported the "overlap theory" in their brief filed before theSupreme Court in Los Angeles Department of Water and Power v. Manhart.This is definitely not the case as is indicated by TIAA—CREF's argument onpage 25 of their brief as follows:
"Some proponents of 'unisex' have suggested that such a scheme should bemandated because the ages of death of men and women aged 65 may be matchedand an 'overlap' of approximately 80 percent will arise. Not only is any suchcomparison a misleading use of statistics because (a) it fails to match all of themembers of the two groups in the order in which they die (and retirement bene-fits cease) and (b) it ignores the cumulative payments made to all the membersof each group to that point, but it really establishes nothing more than any twogroups in different risk classifications may be 'overlapped.'"

UNDESIRABLE EFFECTS OF ENACTING S. 2477

If S. 2477 were enacted, it would prevent life and health insurers from estab-lishing rates based on costs. Instead, insurance would become disproportionatelycheap for some and disproportionately expensive for others. Since life insurancepremium rates for women based on cost are cheaper than the premium rates formen of the same age and underwriting class, the bill would require an increasein life insurance premium rates for women and a decrease in the life insurancepremium rates for men to enable life insurers to collect the same total premiumincome to cover their claims and expenses. Since about 80 percent of new lifeinsurance sales are to men, women's premium rates would have to be increasedby 80 percent of the difference between premium rates for women and men. Forthe typical woman buying life insurance, this would result in a premium increaseof 10 percent or more. The increased premium rates might reduce the amount oflife insurance purchased by women—at least from U.S. companies. Since foreign(e.g., Canadian or "offshore") insurance companies could continue to price risksaccording to expected loss (i.e., costs), and would conceivably advertise thatfact, American women might find it attractive to buy life insurance outside theU.S. life insurance market.
The result would be hardships of various kinds: for women who bought from

a foreign insurer, the inconvenience of negotiating an insurance purchase outside
the United States; for women who bought in the United States, the necessity of
paying a premium rate higher than was justified by their expected mortality
costs; and for women who, because of the higher price, did not buy at all, or who
bought less life insurance than they otherwise would purchase, the lack of ade-
quate insurance coverage. We would anticipate similar effects with regard to
other products sold by life and health insurers, depending upon the degree and
the direction in which the expected risk of loss, and hence cost, varies by sex.

ADVERSE EFFECTS OF APPLYING S. 2477 TO EXISTING POLICIES

Thus far we have not discussed the retroactive feature of S. 2477. The effects
of the retroactivity could be even more severe than the effects of prospective
application.

Life and health insurers would be forced to equalize the premium rates and
benefits of existing policies and contracts which involve obligations stretching
over many decades. Here again, let us look at individual life insurance for an
example of what we anticipate would happen.
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While it is difficult to determine exactly what would be permitted if S. 2
477

were enacted, let us assume that it would permit insurers to reset premium 
rates

at levels somewhere between the rates for men and the rates for w
omen. This

would mean an increase for women who had purchased life insurance c
ontracts

with guaranteed rates. A premium rate increase of the magnitude that 
would be

necessary to produce the average rate for policies on the lives of women 
and men

will be sure to produce complaints from the affected policyholders, who h
ad every

right to assume that insurance companies would carry out their cont
racts. Legal

proceedings might be initiated, and numerous policies cancelled.

Although the bill as introduced appears to permit the increasing of pr
emium

rates on existing policies, it permits it only "if clearly necessary to comp
ly with

the nondiscrimination requirements of this Act". The threat of litigat
ion over

this condition might effectively prevent companies from trying to adjus
t the

premium rates upward on their women insured's policies.

If women's life insurance rates were not adjusted upward, then men's life
 in-

surance rates on existing policies would have to be adjusted downwar
d to the

level of women's rates. Since life insurance policies on men constitute over 
80

percent of the business in force, such a large reduction in present and futu
re

premium income would substantially impair life insurers' financial strength an
d

their ability to carry out their long-term obligations.

Thus far we have considered only the insurance company losses which would

be incurred in the form of lower premium receipts. Added to those losses woul
d

be the increased administrative expense arising from the changes. Countle
ss

records would have to be changed, and computer programs would have to 
be

altered, to switch over to the new premium rates, cash and other nonforfeitu
re

values, life income settlement factors and dividend scales. A changeover process

of this complexity and magnitude would involve substantial time and costs.

These costs would have to be passed on to the policyholders. The result would be

to magnify the impact on women and men owning existing policies.

The serious constitutional defent inherent in the retroactive features of S. 2477

is discussed in Appendix IV.

S. 2477 WOULD REQUIRE SOME PERSONS TO PURCHASE COVERAGE 
THEY DO NOT NEED

OR WANT

Sections 6(2) and 7(a) of S. 2477 would require that any insurance policy

which provides benefits for disability or for medical expense include benefits for

disabilities or medical expense arising from normal pregnancies. Such a require-

ment would be highly inappropriate.
First, we observe that health insurance is designed to protect against unfore-

seen illness or accident since such events can lead to financial losses that cannot

be budgeted for or predicted. Health insurance policies currently pay for e
x-

penses connected with illness arising from complications of pregnancy (i.e., un-

foreseen expenses). The point is that families can anticipate the expenses of

normal pregnancies, and it is cheaper for them to provide for these expenses di-

rectly rather than to pay a premium to an insurance company which must cover

not only these medical expenses but also the insurer's operating expenses.

A requirement that all health insurance policies include coverage for normal

maternity would discriminate unfairly against persons of either sex who do not

need or want the coverage. We see no reason why anyone should have to pay for

coverage which they do not need or want.
We do not oppose requirements that complications of pregnancy (as distin-

guished from normal pregnancy) be covered on the same basis as other illness.

Such a requirement is included in the NAIC Model Regulation to Eliminate

Unfair Sex Discrimination, which to our knowledge is being complied wi
th

in all states. The NAIC Model Regulation, on the other hand, explicitly does not

require coverage of normal maternity.

CONCLUSION

The life and health insurance business is a progressive one. Close to 100 per-

cent of applications for insurance are acceptable, characteristically at stand-

ard rates. Life and health insurers constantly make changes to promote and 
to

improve their products and services and to refine rating classes to achieve 
fair

and equitable rates. The business is comprehensively regulated by the respe
ctive
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states to assure that its rates are not unfairly discriminatory. The National
Association of Insurance Commissioners' Model Regulation To Eliminate Un-
fair Sex Discrimination is a tool which state regulators can and do use to pro-
hibit insurers from discriminating against women in conditions, availability of
coverage and benefits of policies. In addition, the characteristics of race, color,
religion and national origin are not used by life and health insurers in deter-
mining availability of coverage or premium rates. Therefore, there is no reason
for enactment of legislation in these areas.
The one area where S. 2477 would make a difference is in its prohibition

against the use of sex as a characteristic in determining premium rates. Dif-
ferences between the sexes in mortality and morbidity are real and substantial
and must be taken into account if life and health insurance rates are to be fair
and equitable. Combining data for the sexes will not change the fact that the
mortality differences exist, hence the cost differences exists. The enactment of
S. 2477 would prevent ii surers from setting fair and competitive rates based
on costs. In a voluntary market system, both the seller and the buyer, i.e., both
the insurer and the insurt d, must agree to the transaction. If pricing based on
costs is prohibited, the result could be elimination of the availability of cov-
erage for all markets at the appropriate cost. Thus, it could lead to substantial
disruption of insurance markets and to increased costs and complexities to the
detriment of both companies and the insurance public (i.e., enactment of S.
2477 could be counterproductive). For these reasons, we are strongly opposed
to the enactment of S. 2477. We would be happy to try to answer any questions
you may have.
Attachments.
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NAIC MODEL REGULATION '1'0 ELIMINATE

UNFAIR SEX DISCRIMINATION

(As Amended and Adopted by the NAIC)

Preamble:

Appendix I

This model regulation responds to conditions within the insurance industry and among regulatory 
authorities which have

allowed the development of unequal treatment (if males and females and treatment which varies accordin
g to marital s.atus

in the sale of insurance. Reasonably exhaustive research has been conducted by several states i
n an effort to identify the

nature of such unequal treatment. These studies have disclosed a pattern of activities which ca
n conveniently be divided

into two categories. The first relates to the availability of equal coverage and the second is the 
comparability of the rates

charged for that coverage.

The primary area of difficulty arises in the health and disability lines of insurance where the m
orbidity tables which are

currently in use and current company experience reflect a higher utilization of benefits by fe
male insureds. As a result,

many companies restrict the types and amounts of coverage which are available to C,rtriales an
d charge rates for females

which exceed male rates for identical coverage. Life insurance and annuity rates re flet
 lower mortality rates for females

although the adequacy of the rate differentials are subject to question since general population
 mortality studies produce

larger differences in male and female mortality than is generally auumed by either the life insura
nce industry or regulatory

authorities in their development of reserves, cash values and premium rates. Many life insurance 
companies have also been

found to apply restrictions to the availability of coverage to females which do not apply to males
.

The automobile insurance business is characterized by a rating system which produces hig
her rates for males and unmarried

individuals. Higher rates for these classes of insureds result from higher claim levels. Availabilit
y of automobile insurance

with some companies is also affected by marital status. The premium rates charged for ho
meowner and property insurance

do not vary by sex although a single or divorced female may encounter more difficulty in
 obtaining coverage than a male in

similar circumstances.

Although discriminatory practices have been identified in both the premium rates and availability of insurance, an

appropriate objective is to determine which of these practices constitute an unfair discrimination and to
 adopt regulations

which prohibit those practices. Since there is apparently no segment of the public or the in
surance industry which is

prepared to dispute the right of females to have equal access to insurance, it is desirable to adopt a regulation which

enforces this standard of equality. This model regulation is designed to accomplish that purpose 
as it relates to contract

language and underwriting practices.

On the other hand however, since the business of insurance is built upon the ability of the insur
ance company to evaluate

risk and ustio a price tag to that risk, any attempt to tamper with the pricing mechanism 
of the insurance business must be

approae-h—e-cl with great care. The subjects of premium rates and availability of coverage ha
ve been determined to be separate

issues which can be dealt with more effectively if handled separately. As a result, the
 NAIC Task Force on Unfair Sex

Discrimination has chosen to propose this model regulation for adoption as the first step in 
a two stage program. The

second stage still involve the review of rating systems which are currently inane in an at
tempt to determine the validity of

assumptions, statistics and actuarial methods which have been routinely accepted in the p
ast.

Several states, including Pennsylvania, New York, New Jersey and Oregon, have adopted 
regulations similar to this model

with little or no opposition. The major insurance industry trade associations have actually ta
ken a public position of not

opposing adoption of such regulations and many insurance companies are presently in th
e process of voluntarily removing

all sex related restrictions in their contract language and underwriting rules. This model re
gulation, however, is necessary to

assure that this standard is adhered to by the entire industry.

One subject which is a recurring topic of interest in the research which has been conducted is 
that of pregnancy related

covering in health insurance contracts. Since normal pregnancy is not a sickness or injury
 .is a result of an accident and can

generally be planned or avoided, the NAIC Task Force has not subscribed to the theory 
that such coverage should be

niandated in all health insurance. contracts in the name of equal availability of coverage. Such act
ion is beyond the scope of

the authority of this regulation and if the subject is to be addressed, it should be included 
in the NAIC Ilcalth Insurance

Minimum Standards Regulation. This model regulation does. however, contain language 
which 'nay either be retained in

this regulation or transferred to the Minimum Standards Regulatiori. whichever is most convenient in a particular

jurisdiction. That language relates to mandatory coverage of pregnancy complica
tions and the restriction of coverage for
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the genital organs of one sex only. Restrictions on these areas of coverage have been deemed to be tantamount to unfair
sex discrimination since they apply to sickness or injury which affects only one sex.

This regulation may appropriately be promulgated pursuant to the authority of the Insurance Trade Practices Act either
under the unfair discrimination section or as a regulation identifying a previously undefined unfair trade practice.

1. Purpose:

The purpose of this regulation is to climin^te the act of denying benefits or coverage on the basis of sex or marital

status in the terms and conditions of insuralice contracts and in the underwriting criteria of insurance carriers.

2. Authority:

This regulation is issued pursuant to (variable authority of each state — promulgation of this regulation under the

State's Unfair Trade Practices Act is considered to be the most viable source of authority).

3. Definition:

Contracts — any insurance policy, plan, or binder, including any rider or endorsement thereto offered by an insurer.

Insurer — any insurance company, association, reciprocal or inter-insurance exchange, nonprofit hospital plan,

nonprofit professional health service plan, health maintenance organization, fraternal benefit society or beneficial

association.

4. Applicability and Scope:

This regulation shall apply to all contracts delivered or issued for delivery in this state by an insurer on or after the
effective date of this regulation and to all existing group contracts which are amended on or after the effective date

of this regulation.

5. Effective Date:

This regulation shall be effective on (insert the date of adoption or promulgation).

6. Availability Requirements:

Availability of any insurance contract shall not be denied to an insured or prospective insured on the basis of sex or

marital status of the insured or prospective insured. The amount of benefits payable, or any term, conditions or

type of coverage shall not be restricted, modified, excluded, or reduced on the basis of the sex or marital status of

the insured or prospective insured except to the extent the amount of benefits, term, conditions or type of coverage

vary as a result of the application of rate differentials permitted under the (insert name of state) Insurance Code.

However, nothing in this regulation shall prohibit an insurer front taking marital status into account for the purpose

of defining persons eligible for dependents benefits.• Specific examples of practices prohibited by this regulation

include but are not limited to the following:

a. Denying coverage to females gainfully employed at home, employed part-time or employed by relatives when

coverage is offered to males similarly employed.

b. Denying policy riders to females when the riders are available to males.

c. Denying maternity benefits to insureds or prospective insureds purchasing an individual contract when

comparable family coverage contracts offer maternity benefits.

d. Denying, under group contracts, dependent coverage to husbands of female employees, when dependent

coverage is available to wives of male employees.

Sentenie as amg,hied by the ((:1) Subcommittee.
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e. Denying disability income contracts to employed women when coverage is offered to mcn similarly

employed.

1. Treating complications of pregnancy differently from any other illness or sickness under the contract.

g. Restricting, reducing, modifying, or excluding benefits relating to coverage involving thc genital organs 
of

only one sex.

h. Offering lower maximum monthly benefits to women than to men who are in the same classification under a

disability income contract.

i. Offering more restrictive benefit periods and more restrictive definitions of disability to women than to men

in the same classifications under a disability income contract.

Establishing different conditions by sex under which the policyholder may exercise benefit options contained

in the contract.

k. Limiting the amount of coverage an insured or prospective insured may purchase based upon the insured's or

prospective insurcd's marital status unless such limitation is for the purpose of defining persons eligible for

dependents benefits.

Note: Although the above examples are oriented toward unfairly discriminatory practices in the accident and 
sickness

disability incomes and life insurance lines, this model regulation is appropriate for use in prohibiting the use of sex

or marital status as the sole base either to deny coverage or to offer differential coverage in all lines of insurance.
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Appendix II

THE VALIDITY OF SEX AS A CLASSIFIER

As we stated in the main body of our testimony, women

live longer than men in virtually every part of the world,

under a wide variety of economic and social conditions.

Mortality rates are lower among women than men in most age

groups in most countries. In the United States and all other

economically advanced nations, women's mortality rates are

lower in all age groups. Even before birth, more male fetuses

than female fetuses fail to survive.

Biological and hereditary research demonstrates that there

is a substantial scientific explanation for the differences

between female and male life expectancy and morbidity. The

existence of two x chromosomes in the females, as opposed to

one in the males, results in the female being able to compensate

for any wayward recessive genes in one of her x chromosomes,

which the males' y chromosome cannot do. Also, the much greater

rate of production of prostaglandins in males than in females

can explain the greater mortality and morbidity of males due

to heart disease, stroke, and the like.

Most significant for life and health insurance purposes

is the fact that women's mortality is lower than men's in all

age groups among persons insured for life insurance and annuities,

and that women's morbidity rates are higher than men's

at ages up to around age 50 and lower than men's at older ages,

among persons insured for disability or medical expense benefits.

1
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Among individuals insured in the standard class for

individual life insurance, overall female mortality has

consistently been very close to 60 percent of male mortality.

That means that among the female insureds there have been

only 60 percent as many deaths each year as would have

occurred if they had died at the rates which have been observed

among male insureds. It is important to note that these

standard-class insureds are persons in whom the insurance

companies did not find, at time of issue, characteristics such

as poor health or hazardous occupation which made them

relatively higher risks in the insurers' judgment. Accordingly,

the 60 percent ratio is reasonably free of extraneous influences.

Among annuitants under both individual and group annuity

contracts the female mortality has been equivalent to that of

males approximately five years younger.

In health insurance there is more variation by age in the

difference between female and male claim costs. For all the

important coverages the female claim costs have been higher

than the male costs at ages below about 50. At the higher

ages, under some coverages, the direction of higher claim costs

reverses. The most exhaustive recent study of morbidity

experience by sex was done by the New York Insurance Department,

which published its findings in 1976. The Department found

that sex is a significant factor influencing disability

insurance claim costs. The Department subsequently issued

guidelines for reflecting the sex differential equitably in

determining premium rates for individual disability income

insurance.
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It has been pointed out, correctly, that insurers did

not differentiate life insurance premium rates by sex during

a period of a few decades ending in the 1950's. The reasons

why it was possible not to use sex differentials dliring

those years were: (1) the mortality differential was

significantly smaller then than it is now; (2) premium rates

were not differentiated by policy size in those years, and

the smaller policies bought by women were costing the companies

more administrative expense per $1,000 of insurance, which

offset the mortality advantage for women; and (3) fewer

women bought life insurance then than now, and there was less

justification, in terms of administrative cost, to have

separate premium rates. The situation is quite different

today with respect to all these factors. Companies have been

able to establish a more refined rate structure which has

been in effect for the last quarter century and has enabled

women to pay appropriately lower premium rates for life

insurance than men have paid.

1
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OVERLAP THEORY

In the main body of our testimony we mentioned a line

of argument which has become known as the overlap theory.

This argument has been advanced by some proponents of legislation

requiring unisex actuarial tables, such as Professor Barbara

Bergmann. The argument begins by pointing out that it is

possible to match approximately 83 percent of males and females

as to the years of age in which they die; that is, if a group

of 100,000 males, age 65, and a group of 100,000 females, age 65,

were used as a test sample, when all of the members of the two

groups had died, it would be found that approximately 83,000

of the females had died at the same ages as approximately 83,000

of the males. Thus, because 17 percent of the females live

longer than a corresponding percentage of the males, it is

supposedly unfair to penalize the other 83 percent of the

females, who can be paired with males as to age at death, by

charging females higher annuity premiums.

It should be noted at the outset that the Bergmann study

arbitrarily selected the year of death as the basis for pairing

males and females. This is no more appropriate than pairing

by one of the many other possible methods, such as by order of

death. Thus, if the first woman who dies is paired against the

first man who dies, and this process of consecutive pairing is

followed, by the end of the third year no male will be matched

against a female who died at the same age. In fact, continuing
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this process to age 110 for males and age 115 for females

leads to pairings over most of the period with the male age

at death being five years lower than the age at death of the

correspondina female.

The logical fallacy and economic irrelevance of the year

of death pairing approach is obvious when this is viewed in

terms of actual dollars. If a company (or a government) were

to issue annuities of $1,000 per year to each of 100,000 men

and 100,000 women experiencing the mortality rates referrred

to inthe Bergmann study, it would have to make payments of

$100,000,000 in the first year to each group. In the fifth

year the payments to the male annuitants would have dropped

to $90,329,000, while those to the female annuitants would

amount to $94,053,000, and in the tenth year annuity payments

would have been $73,657,000 to males, and $83,328,000 to females.

Over the course of fifty years, an aggregate of $1.561 billion

would have been paid to male annuitants and $1.926 billion to

females. The females, as a group, would have received $365 million

-- 23 percent -- more than the males.

Looked at from another perspective, if benefits of $1,000

per year were to be paid to each of 100,000 males beginning at

age 65 from a fund earning 5 percernt, after taxes and all expenses,

such a fund would have to be $1,040,000,000. The corresponding

fund needed for female annuitants would amount to $1,194,000,000.
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Alternatively, a fund equal to that used to provide

$1,000 a month to male annuitants could provide $870 per

month to female annuitants. If female annuitants were to

draw $1,000 per month from this last fund rather than $870 per

month, it would be exhausted after 18 years. For those females

surviving beyond that period and receiving no further payments,

the overlap theory would provide cold comfort.

Professor Robert J. Myers, formerly Chief Actuary

for the Social Security Administration for 23 years, and

Professor Emeritus of Actuarial Science at Temple University,

criticized the overlap theory in a 1977 article in Civil 

Rights Digest, a publication of the U. S. Commission on Civil

Rights.

He noted that, while the years of death of 84 percent

of men and women coincide, the 16 percent of unmatched men

would have an average age at death of approximately 70 years,

and the average age at death of the unmatched women would be

approximately 88. He then illustrated the absurdity of the

overlap analysis by observing that if the years of death of

members of a group of 1,000 men at age 65 are matched with the

years of death of a group of men aged 60, there will be an

overlap of approximately 85 percent. Thus, under that theory,

it presumably would be improper or unfair to utilize mortality

tables based on age in setting insurance premiums. Of course,

the logical result of following this mode of analysis is to

dispense with any actuarial analysis at all; a result which

would be at odds with a voluntary private insurance business.
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Aside from actuarial and other considerations, S. 2477

raises a serious constitutional question.

Article 1, Section 10 of the U.S. Constitution denies to the

states the power to pass any "law impairing the obligation of

contracts." This prohibition has been found to apply equally

to the Congress through operation of the due process clause

contained in the 5th Amendment to the Constitution. See Kogan 

v. Schulte,61 F.Supp.604 (1945): Continental Illinois Nat'l

Bank v. Chicago, Rock Island & Pacific Ry. Co., 294 U.S. 648

(1934); Union Pacific Ry. Co. v. U.S., 99 U.S. 700 (1878);

U.S. Trust Co. of N.Y. v. New Jersey, 431 U.S.1.

The power of the Government to promote the general welfare

or some important social purpose has sometimes been determined

to be more important than individual contract rights. The

factors which support the exercise of this power, such as emergencies

or where contract rights are impaired collaterally or incidentally

to the enactment of a statute, are not present here, however.

The United States Supreme Court gave a clear reaffirmation

of the original intent of the "impairment of contracts clause"

recently in Allied Structural Steel Company v. Spannaus (438 U.S.

234; 98 S.Ct.2716) (1978). A state statute changing the state's

pension law was held to be void because it nullified the express

terms of preexisting pension contract obligations and imposed a

completely unexpected liability on the plaintiff corporation (the

plan contributor for its employees) in potentially disabling
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amounts, without any showing that such a severe disruption of

contract obligations was necessary to meet an important social

purpose.

The holding in Allied and other cited cases gives strong

reason to believe that S. 2477 is fatally flawed because it

disrupts millions of insurance contracts currently in force

without demonstrating that such disruption itself would cure any

social ill.

0

is
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[Whereupon, at 11:59 a.m., the hearing was adjourned, subject to
the call of the Chair.]



APPENDIX

PREPARED STATEMENT SUBMITTED BY THE AMERICAN FEDERATION OF LABOR AND
CONGRESS OF INDUSTRIAL ORGANIZATIONS

The AFL—CIO is pleased to support S. 2477, the Nondiscrimination in Insur-

ance Act.
The insurance industry is one of the largest and most important parts of the

financial sector. In 1976, it collected $130 billion in premiums and controlled
$434 billion in assets. In 1978, it was reported that the industry was made up of
about 4,700 companies. Historically, it has been divided into two segments. One is

a group of companies writing life, health, disability, and annuity (pensions)
insurance. Generally, this is referred to as the life and health insurance side of

the business. The other side, so-called property and liability companies, writes

such lines as auto, homeowners, workers' compensation, and marine insurance.
In a functional sense, the industry has come together. Today, there are multi-

ple line companies and groups of companies which together write all lines of

Insurance.
S. 2477 is designed to eliminate the invidious concept of stereotyping people

for insurance purposes on the basis of race, color, religion, sex or national origin.

Its prohibitions are patterned after existing civil rights laws relating to dis-

crimination in the areas of employment, housing and credit. We are encouraged

that the Chairman of this Subcommittee, an original sponsor of this proposal,

has seen fit to schedule prompt hearings. Similar legislation, H.R. 100, is pend-

ing in the House and has already attracted about 80 cosponsors. Clearly, these

are proposals whose time has come. It is our hope that these bills will move

quickly and successfully through the legislative process before Congress adjourns.

S. 2477 prohibits discrimination by insurance companies in connection with

the terms, conditions, rates, benefits or requirements of the insurance policies

which they offer for sale. It would specifically prohibit the use of statistical

tables of mortality, life expectancy, morbidity, disability, or disability termina-

tion as a basis for discrimination by insurers. For example, it would end the cur-

rently prevalent practice among insurance companies of using separate mortality

tables for men and women. Insurance companies using such separate mortality

tables charge different amounts for men and women for providing the same

levels of benefits, or provide different levels of benefits to men and women for

the same charge, in connection with those types of insurance where mortality

rates are a significant factor (for example, life insurance and annuities).

The industry would be well-advised to applaud and support this legislative

effort. In this way, it could make a positive contribution toward reforms that

are long overdue and are soon to be effected.
By judicial process, discrimination in the industry has already been success-

fully attacked. For example, in 1978 the Supreme Court squarely rejected the

argument that group discriminatory treatment can be justified on the basis of

actuarial tables supposedly evidencing that women as a group live longer than

men. The case involved an employer-operated pension plan that required women

to make greater payments than men to the pension fund. The U.S. Supreme

Court found that the prohibitions against employment discrimination (Title

VII of the 1964 Civil Rights Act) "precludes treatment of individuals as simply

components of a racial, religious, sexual, or national class." The Court pointed

out that "there is no assurance that any individual woman (or man) will ac-

tually fit the generalization."
Discriminatory practices exist also in disability, health, and life insurance

contracts. The problems are well documented in a 1978 publication issued by

the United States Commission on Civil Rights entitled. Consultation on Dis-

crimination Against Minorities and Women in Pensions and Health, Life, and

Disability Insurance.
(61)

69-789 0 - 81 - 5
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S. 2477 provides the Attorney General of the United States with authority
to bring a civil action in any United States district court whenever he has rea-
son to believe that a pattern or practice of discrimination exists. However,
primary responsibility for individual cases of discrimination rests with the
States. Since the Department of Justice already has pattern or practice juris-
diction under other civil rights laws, the present bill will not require significant
additional federal resource commitments.

S. 2477 represents a significant positive step toward ending the long-continued
and grevious practice by insurers of discriminating against insured persons, or
other beneficiaries, or against applicants for insurance, on the basis of race,
color, religion, sex, or national origin. The AFL—CIO is pleased to add its sup-
port for the passage of this important legislation.
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STATEMENT

OF THE

NATIONAL ASSOCIATION OF INDEPENDENT INSURERS

BEFORE THE

SUBCOMMITTEE ON ANTITRUST AND MONOPOLY

IN RE S-2477

NONDISCRIMINATION IN INSURANCE COST

The National Association of Independent Insurers is a voluntary trade

association of over 450 property/casualty insurance companies of all

sizes and all types -- stock and non-stock, agency and non-agency.

Since its founding in 1945, NALI has been dedicated to fostering healthy

competiti,in in rates, coverages and services under sound state

regulation.

The record of more than thirty years of healthy competition and con-

tinued growth by our industry under state regulation dictates that we

must oppose any unwarranted federal intervention in the regulation of

insurance, such as that proposed by S-2477.

Our principal reasons for that position are:

1) Enactment of S-2477 is unneeded and unwarranted because

the state insurance regulatory systems have proven fully
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responsive to the public needs. The property/casualty

industry has been meeting its responsibilities in the market-

place by expanding overall capacity, affording a broad choice

of prices, products and services for the consumer, main-

taining adequate financial stability and jointly guaranteeing

availability of insurance to all consumers who cannot readily

obtain it in the voluntary market.

2) S-2477, if enacted, will result in erosion of the competitive

environment in the insurance industry and an unwanted levy

of additional costs on the more responsible segment of the

:nsurance buying public.

Our remarks, of necessity, must be confined to an overview rather than

specific responses, but we believe such will be sufficient to include

commentary on all of the issues raised.

The insurance laws of the various states generally prohibit the use of

race, color, religion or national origin as a criteria for classification.

Further, the rating laws prohibit  unfair discrimination. Therefore,

our opposition to S-2477 is essentially to the elimination of sex as a

rating criteria for classification purposes.
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The insurance industry is unique in American business today because it

is not only closely regulated like public utilities, but it is highly compe-

titive -- not a legal monopoly. Insurers must price their product within

the confines of a rigorous competitive market and, unlike a public utility,

are not guaranteed a return on their investment. In addition, insurers do

not price their product like other businesses with full knowledge of its

cost. This factor is unknown at the time the product is sold and, there-

fore, must be predicted as accurately as possible, but always subject to

the competitive environment in which the business lives. If this "sooth-

saying" is inaccurate, a company could fail.

In today's economy with inflation running rampant, the pricing of auto

insurance is made twice as difficult due to the services provided --

legal defenses, medical and wage loss benefits, auto repairs -- all

subject to the problems of the economy and, in many instances, even

more so because the rate of inflation in hospital and medical costs and

auto repair parts has been subjected to pressures far in excess of the

normal rate of inflation.

Thus, accuracy in pricing the insurance product today is two times as

difficult as it was in the past, but it is twice as important to the public
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in view of the cost spiral. Yet pricing techniques today, in spite of the

wealth of experience underlying them, are under constant political attack

because of so-called discriminatory pricing practices.

Let us look briefly at those techniques, particularly in the area of classi-

fications. Classifitation criteria in use today were not chose arbitrarily.

About thirty years ago, when modern rating principles were being developed,

insurers used their experience and educated judgment to pick out factors

which they believed would identify differences in risk. Age, sex and

marital status were among them. These dividing lines are no more

arbitrary than any of the boundary lines used every day in society. For

instance, no one can vote, drink, drive or serve in the armed forces

until he or she reaches a certain age. Congressional districts, city

limits and sewer districts are marked out by rigid lines on a map.

Income tax brackets depend on a difference of a few dollars. The only

justification for any of these dividing lines is that we apply our best

judgment, make our choices as experiments and wait for the results to

see if we chose well.

Insurance classifications have stood the test of time exceedingly well.

Down through the years, statistics have been compiled for these classi-
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fications that have proven their accuracy. Today, the classifications

based on age, sex and marital status overwhelmingly support the differ-

ences in premiums which are currently being charged for these

classifications.

NALI has developed nationwide loss statistics on age, sex and marital

status. These statistics show that drivers under age 25 produce more

than twice as many losses as adult drivers. In fact, single male drivers

under age 25 who either own or are principal operators of a car produce

almost three times as many losses as adult drivers. The data regarding

loss differences between the sexes shows that losses for females (under

age 25) are 29% less than losses for male drivers. (Rate differentials

on sex disappear as age increases because differences in losses dis-

appear. ) Statistics regarding marital status show that losses for

average young married male drivers are only 30% more than those of an

adult driver. However, losses for the average young single male driver

are 145% more than those of an adult driver. Similarly, statistics show

that the losses of the average young married male driver are 16% less

than those of a young unmarried female motorist.
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Insurance companies continue to experiment with classifications. Some

companies have selected different ages to group youthful and adult drivers,

or have grouped youthful drivers in various age brackets. At one time a

major rating organization actually varied its youthful driver rates by the

year.

It's interesting to note that critics of risk classification never or rarely

attack the statistical foundation of classifying drivers. Their point of

attack is the social philosophy that underlies classification. They say it

is socially unacceptable and wrong to discriminate by price between high-

risk and ordinary policyholders. Insurers respond that to do otherwise

would subsidize a minority at the expense of the majority, which, in a

democrary, is socially unacceptable and wrong.

If sex and marital status were eliminated as classification crIteria,

rates for young female drivers would have to increase 29% in order to

subsidize the losses Of young males. Similarly, rates for young married

males would have to increase 68% in order to subsidize the losses of

young single males.

What is really at stake then is not the classification system, which is

accurate and supported by years of data, but who is truly representing
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the will of the majority. Classification critics maintain that despite proof

that a minority of insureds are high risk and should pay more, they should

be given a break as a noble social gesture; and if everyone else has to pay

a little more, that is acceptable. But insurers believe that those who have

to do the paying have not been told clearly what the price is and, when they

find out, they will not go along.

By using classifications, the insurance industry has been allowed to

equitably distribute costs among insureds so that those with the greatest

potential of loss are paying their fair share and those with the less likeli-

hood of loss are paying less. The elimination of age, sex and marital

status would force insurers to disregard a large body of established

factual knowledge about loss costs and would result in gross discrimination

against the vast majority of automobile insurance buyers. It would also

make it much more difficult for certain categories of motorists to obtain

auto insurance in the voluntary insurance market.

Automobile insurance is a highly competitive product. As and when

different criteria for classifications become justified, companies will

use their initiative to develop better criteria and introduce improved

systems which will benefit the insurance buying public.

This voluntary competitive system is far better, more flexible 
and fairer

than one that is bottomed on socio-political schemes that ignore eco
nomic

realities.



70

Submission of Joseph L. Rauh

- Leadership Conference on Civil Rights

PARTICIPATING ORGANIZATIONS
Actors Equity
African Methodist Episcopal Church
African Methodist Episcopal Zion Chuii.d,
Alpha Mapes* Alpha Sorority, Inc. .
Alpha Phi Alpha Fraternity, Inc,
Amalgamated Clothing and Textile Workers Union of America
American Baptist Churches. U.S.A.—National Ministries
American Civil Liberties Union
American Coalition of Citizens with Disabilities, Inc
American Council of the Blind
American Ethical Union
American Federation of Government Employees
American Federation of.Labor—Congress of Industrial

Organizations
American Federation of State, County & Municipal Employees
American Federation of Teachers
American Jewish Committee
American Jewish Congress
American Postal Workers Union
American Veterans Committee
Americans for Democratic Action
Anti-Defamation League of B'nai B'rith
A. Philip Randolph Institute
Asociacion Nacional Pro Personas Mayores
B'nai B'rith Women
Building & Construction Trades Department—AFL-CIO
Center for Community Change
Center for National Policy Review
Church of the Brethren—World Ministries.Commission
Church Women United
Citizens Lobby for Freedom & Fair Play
Communication Workers of America
Congress of Italian-American Organizations, inc.
Delta Sigma Theta Sorority
Division of Homeland Ministries—Christian Church (Disciples

of Christ)
Episcopal Churcht,—Public Affairs Office
Federation of Organizations for Professional Women
Friends Committee on National Legislation
Frontiers International, Inc.
Frontlash
Hadassah
Hotel and Restaurant Employees and Bartenders International

Union
Improved Benevolent & Protective Order of Elks of the World
Industrial Union Department—AFL-CIO
loternational Association of Machinists and Aerospace Workers
Internaiional Ladies' Garment Workers' Union of America
International Molders & Allied Workers Union
International Union of Electrical, Radio & Machine Workers
International Union of Operating Engineers
, Iota Phi Lambda Sorority, Inc.
Japanese American Citizens League
Jewish tabor Committee
Jewish War Veterans
Kappa Alpha Psi Fraternity
Labor Council for Latin American Advancement
Labor Zionist Alliance
League for Industrial Democracy
League of Women Voters of the United States
Lutheran Church in America—Division for Mission in North

America
NAACP Legal Defense and Education Fund, Inc.
National Alliance of Postal & Federal Employees
National Alliance of Postal & Federal Employees—National

Women's Auxiliary
National Association for the Advancement of Colored People
National Association of Colored Women's Clubs, Inc.
National Association of Community Health Centers
National Association of Human Rights Workers
National Association of Market Developers
National Association of Negro Business & Professional

Women's Clubs, Inc.
National Association of Real Estate Brokers, Inc.
National Association of Social Workers
National Association of University Women
National Baptist Convention, U.S.A.
National Bar Association
National Beauty Culturists' League, Inc.

aka. kvaqtys Cerro Ph "'fee 4r Cr

;bat dna. Ccarhon o• •  
rsc'ralC',iei.a,rlr,u'l.r.,''

National Conference 01 tjainciic i.e ri•
National Confcrence or Christians and Jews, Inc
National Council cf Catholic Woren
National Council of Churches—Di,sion of Church & Society
National Council of Jewish Women
National Council of La Ran
National Council of Negro Women
National C.:nod ot Senior Citizens, Inc.
National Dental A ,,, lat,on
National Educaticn Assoniatici
National Farmers Union
National Federation of Settlements & Neighborhood Centers
National Federation of Temple Sisterhoods
National Funeral Directors and Morticians Association
National Hispanic Housing Coalition, Inc.
National Jewish Community Relations Advisory Council
,National Jewish Welfare Board
National Legal Aid & Defender Association
National Low Income Housing Coalition
National Neighbors
National Newspaper Publishers AssOCiation
National Olfice for Black Catholics
National Organization for Women
National Post Office Mail Handlers, Watchmen, Messengers

& Group Leaders
National Rural Housing Coalition
National Sorority of Phi Delta Kappa, Inc. •
National Urban League
National Women's Political Caucus
Newspaper Guild
Cri, Chemical & Atomic Workers International Union
Omega Psi Phi Fraternity, Inc.
Opportunities Industrialization Center—Government Relations

Services (Old)
Organization of Chinese Americans, Inc.
PacificlAsian Coalition
Phi Beta Sigma Fraternity, Inc.
Pioneer Women—American Affairs
Potomac Institute
Presbyterian Interracial Council
Project Equality, Inc.
Recruitment and Training Program
Retail, Wholesale & Department Store Union
Rural America
Sigma Gamma Rho Sorority, Inc.
Southern Christian Leadership Conference
Synagogue Council of America
Transport Workers Union of America
Union of American Hebrew Congregations
Unitarian Universalist Association
Unitarian Universalists for Black and White Action
United Automobile, Aerospace & Agricultural Implement

Workers of America
United Church of Christ—Committee for Racial Justice Now
United Church of Christ-9Ifice for Church in Society
United Farm Workers of America
United Food and Commercial Workers International Union
United Hebrew Trades
United Methodist Church—Board of Church and Society
United Methodist Church—Board of Global Ministries

Women's Division
United Mine Workers of America
United Presbyterian Church—Unit on Church & Race
United Rubber, Cork. Linoleum & Plastic Workers of America
U.S. Catholic Conference—Division of Urban Affairs
United States Youth Council
United Steelworkers of America
United Synagogue of America
Voter Education Project, Inc.
Washington Research Project
Women's Equity Action League
Workmen's Circle
Young Men's Christian Association of the USA, National Board
Young Women's Christian Association of the USA, National Board
Zeta Phi Beta Sorority, Inc.

v,/ 816A am du- A a iv



71

ADDITIONAL SUBMISSIONS OF DR. QUINCALEE BROWN

APPENDIX TO:

STATEMENT IN SUPPORT OF

THE NONDISCRIMINATION IN INSURANCE ACT

S.2477

Submitted to the

Senate Subcommittee on Antitrust,

Monopoly, and Business Rights

April 30, 1980

by

Dr. Quincalee Brown, Executive Director

American Association of University Women

on behalf of

AMERICAN ASSOCIATION OF UNIVERSITY WOMEN

WOMEN'S EQUITY ACTION LEAGUE



72

APPENDIX

Articles and Cases 

City of Los Angeles, Department of Water and Power v. Marie Manhart,
435 U.S. 702, 55 L Ed 2nd 657, 98 S Ct 1370 (April 25, 1978)

"Economic Responsibilities of Working Women", U.S. Department of
Labor Publication, September 1979

"Ending Insurance Discrimination" by Representative John Dingell,
Focus, July 1979

"Insurance Fact Sheet", National Women's Conference Official Briefing 
Book

"Insuring Women: Separate and Unequal Policies" by Ann O'Shea, Working 
Women, October 1979

"Working Women: Joys and Sorrows", U.S. News and World Report Special,
January 15, 1970

"Working Women Hotline", Working Women, May 1980,

Papers 

"An Overview Report: Discrimination in the Insurance Marketplace, et al",
by Dr. Herbert S. Denenberg, Former Pennsylvania Insurance Commissioner,
prepared for the U.S. Commission on Civil Rights

"Discrimination in Insurance" by Lois G. Williams, Acting Counsel for
Appellate Litigation, Office of the Solicitor, U.S. Department of Labor,
prepared for the U.S. Commission on Civil Rights

"Sex Discrimination in Insurance: A Guide for Women" by Naomi Naierman,
Ruth Brannon, and Beverly Wahl, a publication of Women's Equity Action
League



73

[435 US 7021

CITY OF LOS ANGELES, DEPARTMENT OF WATER AND POWER, et
al., Petitioners,

V

MARIE MANHART et al.

435 US 702, 55 L Ed 2d 657, 98 S Ct 1370

(No. 76-1810]

Argued January 18, 1978. Decided April 25, 1978.

sugiviARY

ilti8ed on a study or mortality tables and its own experience, the Los

Angeles Department of Water and Power determined that its female em
-

ployees would, as a class, outlive its Male employees. Accordingly, the

Department required its female employees to nut 1w significantly lorger

pension fund contributions then lite males, with the result that each female

employee look home less pity than II nude earning the same salary. A class

action ma witti brought I,, tint United 8111lett Diatrict Cowl for the Central

District of CitlifornIn on behalf of till women employed or formerly employed

by the Department, Hepidtig tin injunction and 1(411111111(m of excena contribu-

tions to the plan. While lite tiction WIIH pending, l'alifurnin enacted a law
agenclei-4 from requiring higher pentlion fund coal Film,

Ilona from female employees, mid the Department untended its plot( to draw

nu distinction in contributions or benefits on I III' or Dio
court hold (ha the prior coitli;ibui hitu dillervitind violated §70:11:1(11) of

Title VII of the Civil Rights Act of 1964 (42 INC'S § 20000-2(ttX i)), which

prohibits titt employer from diticrimitinting tigninst "tiny individual" on the

basis of Hex with respect to compensation, terms, conditions, or privileges of

employment. The 1)istrict Court further ordered it refund of till excess

contributions made by the females before the plan's amendment. The

United States Court of Appeals for the Ninth Circuit affirmed (553 1,'2,1 580.

On certiorari, the United States Supreme Court vacated the Court of

Appeals' judgment and remanded the case. In an opinion by STEVENS, J.,

joined by STEWART, WHITE, and Powell., JJ., joined in part (as to holding (1)

below) by MARSHALL, J., and joined in part (us to holding 2), by 13ueotrat, Ch
.

J., and BLACKMUN and Raftriqvisr, JJ., it was held that (1) even though
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U.S. SUPREME COURT REPORTS 55 L Ed 2d

W01111'11 11S 11 ellISS lived longer than men, the Department's practice ofrequiring female employees to make larger contributions to its pension planthan its male employees violated §703(10(1), since (a) the salary differentialcould not be justified on the ground that larger pension benefits were
provided to women as a class, fairness to particular individuals rather thanfairness to cies:44'8 boing_the 1W1K9Priatu_foctis when applying §703(aX1), (b)the differential was not Eiised on a factor "other than sex" so as to come
within the statutory exception for such differential in the Equal Puy Act (29
USCS § 206(d)), and therefore was not protected under § 703(h) of Title VII
(42 USCS §2000e-2(h)), which permits compensation differentials based on
sex authorized under the Equal Pay Act, (c) the differential represented
treatment of fl person in a manner which, but rp-i--..1,Thk.--,rocm..0 ,30,, would be
clifrjent,_. and (2) tho class of female employees was not entitled to retroac-
tive relic? under § 706(g) of Title VII (42 USCS § 2000e-5(g)), which permits a
Federal District Court to grant retroactive relief if "appropriate," the
presumption in favor of such relief having been overcome since (a) until the
decision in the case at bar, the administrators of the pension fund could
have justifiably assumed that the program was lawful, (b) there was no
reason to believe that the threat of backpay award wdi hooded W coo@other administrators to amend like practices, (c) changes In rule. affecting
insurance and pension plans could have a drastic impact on the economy,
and (d) retroactive liability could devastate a pension fund, forcing adMittl*
trators to meet unchanged obligations with diminished assets.

BLACKMUN, J., concurring in part and concurring in the judgment, ex-
pressed the view that the decision in the case at bar could not be reconciled
with the court's earlier decisions in General Electric Co. v Gilbert (1976) 429
US 125, 50 L Ed 2d 343, 97 S Ct 401, and Geduldig v Aiello (1974) 417 US
484, 41 L Ed 2d 256, 94 S Ct 2485, thus making the recognition of those
cases as continuing precedent somewhat questionable.

BURGER, Ch. J., joined by REHNQUIST, J., concurring in part and dissenting
in part, expressed the view that (1) it was only rational to permit employers
to rely on statistically sound and proven disparities in longevity between
men and women if they were to operate economically workable group
pension programs, and (2) the Department's practice fell squarely under the
exemption for compensation differentials based on a factor other than sex
provided by the Equal Pay Act, and incorporated into Title VII of the Civil
Rights Act of 1964 by § 703(h) of that Act.

MARSHALL, J., concurring in part and dissenting in part, expressed the
view that Title VII of the Civil Rights Act prohibited the employer's
practice of requiring female employees to make larger contributions to the
pension fund than male employees, and retroactive relief should have been
awarded to the female employees In order that they be "made whole"
through a refund of money illegally withheld from their paychecks.
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Civil Rights §7.5 — pension plan —
unequal contributions — sex-
based difformittill

lu--IttEvett (bough women tut it chins
llvo longer thou men, n public employ-
sr's proctico of requiring its fenuilo em-
ployees to make larger contributions to
its pension plan than its nude ent-

ployees, remitting in a differential in
lnke-home 'my between men mid 1,v0men,
violates §7(13tnR1) of Title VII of the
Civil Rights Act or (964 (42 uses
2000e-2(nX1)), which prohibits an em-

ployer from discriminating against "any
Individtml" on the basis or Sex with ro•
spe"t to compensntion, terms, conditions,
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or privileges of employment, since (1) the
salary differential cannot be justified on
the ground that larger pension benefits
are provided to women att Ii elass, fair-
ness as to parlicular individuals radio!.
limn fairness to elastics being the appro-
priate focus when applying §703
(2) the differential is not hnuwd on a
factor "other 111/111 sex" HO SH to come
within the statutory except km for such
differentials in the Equal Pay Act (29
USCS §§206(d)), and therefore is not
protected under §703(h) of Title VII (42
USCS § 20)0e-2(h)), which permits com-
pensation differentials based on Hex au-
thorized under the Equal Pay Act, and
(3) the differential represents treatment
of a person in a manner, which, but for
the person's sex, would be different.
(Burger and Rehnquist, JJ., dissented
from this holding.)

Civil Rights § 7.5 — employment decl-

miens 'thou) the chnracteristies milks
or females; myths mid purely habitual
assumptions shout it woman's ittaltilily
to perle'rin certain kinds of work are not
acceplablo I'Votions kir refushig it, ent,

or fur PaYhot
them less,

( It ig his § 7.5 — employ men t deci-
sions genernilinlions

3. Under §70:1(itx11 of dm Civil Itighln
Act of 1964 (42 IISCS § 2(XX)e.201)( II),
which (secludes employers 1.111111 treating
individuals out simply components of a
racial, religious, semi!, or notional
class, even u true generalization about
the class is an insufficient reason for
disqualifying on individual to whom the
generalization does not apply.

Civil Rights § 7.5 — sex discrimina-
tion — height requirement

4. Under 1703(a)(1) of the Civil Rights
Act of 1964 (42 USCS § 2000e-2faX10,

criminating against any individual on
the basis of sox with respect to compen-
sation, terms, conditions, or privileges of
employment., a tall woman may not be
refused employmeta If height Is rew.iired
lot it Jolt meretyllinaiter ytanle,
women are Lou short.

Civil Rights 17.5 — employment dlr.
crimination — group Insurance
coverage

6. With regard to Title VII of the Civil
Rights Act of 1964 (92 USCS §§ 2000e et
seq.), which requires equal employment
opportunities, there is no special defini-
tion of discrimination in the context of
employee group insurance coverage.

Civil Rights 1 7.5 — gender-neutral
pension plan dispropeetianate
Impact male employee

6a, 6b. Even though women as a class
live longer than men, a gender-neutral

si ons 7s ex discrimination pension   plan requiring  equal c O hqibu -2
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uad-oTit_iu—ovauof
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atrmbth 
male and em-
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Equal
which resjrestuLtunvIov op=I iy Act (29 USESf206(d)),wlict pr
(unities. 0ittloyin:ntdec8ionscanno: ibitswage discrimination

baaedoabg 

predicated on mere stereotyped imprem- or Title VII of the Civil Rights Act of
196,1, (12 USCS §§2(X)Oe el seq.), which
'requires equid employment opportuni-
ties, despite Its disproportiomitely heavy
billow( on nude employees, since Ili each
11,1111,1,'S (HIM pOltH1011 bt,111,1161ate ulti-
faultily determined by itd ituti Ille spins,
iiiiy differential lit benefits pald to mei)
mid women In the itggregoir thus being
boned on tt factor "Mier !holt sex," ha-
mune from ciiiillenge under the Eqititi
Poy Act, mai (2) with regtird to Title VII,
even ii completely neutral practice will
inevitably have name disproportiminte
impact en one group or another, assum-
ing that disparate impact analysis up-
plies to fringe benefits.

Civil Rights 17.5 — pension benefits
— compensation

7a, 7b. For the purposes of Title VII of
the Civil Rights Act of 1964 (42 USCS
11 2000e ot seq.), which requires equal
employment opportunities, benefits paid
under a public employer's pension plan.
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maintoin I hem, are "compensation" as
that term is used in the Act.

Civil Rights § 7.5 — pension plan —
stot-based differentials

Ha, til). A politic entplo,ver's 'smile(' or
rotiooiog iiN female employees to moke
larger contributions to ib4 pension Irlim
dam Us mule employees violides
11703(11K1) of Ilie Civil Rights Act of 1961

(43 DAIS §21XX10-2111X 10, which prohib-
its an employer from discriminating
against any individual on the blisis of
SOX with respect to compensation, terms,
conditions, or privileges of employment,
regnrclIess of whether the contribution
differential is based on a sound and well
recognized business practice.

Civil Rights § 7.5 — Civil Rights Act
Pitt A€i !woo@

9a, Ob. Title VU of the Civil Rights Act
of 1964 (42 USCS § 2000e et seq.), which
requires equal employment opportuni-
ties, and the Equal Pay Act (29 USCS
I 206(d)), which prohibits wage discrinii!
nation bused oil sex, govern relutions
between employees and their employer,
not between employees iind third pa'rties.

Civil Rights § 7.5 — benefit plan —
funding

10n, MIL Funding requireinenis fin' MI
110110iii pion limy IM' 110-

thy comportilim
of the vidire work force without violat-
ing either § 70:10i)( It ()I' 'Ill Ii' VII ()I' Ihe
Civil Rights Act or 11104 (42 Ils('s
20000 III5 II), wIttelt bons employment

discrimination tignItint tin indlviduill
einem of Hoch itillividnitru mint, or the
blind Pity Act 129 lISC,4 §;!1/61(111, Avhich
Mend (lily prohibits discrimina(iol) within

entoblinliment by pitying wilw,ri to
employees of one sex et ii rote less than

SYLLABUS BY REPO

This suit was tiled us ii doss ncl ion on
behalf' or present or former female em-
ployees of petitioner Los Angeles Depart-
ment of Water and Power, alleging that
the Department's requirement that fe-
male employees make larger contribu-
tions to its pension fund than male em-

69-789 0 - 81 - 6

that at which employees of the opposite
SIX are paid for equal work.

Civil nights § 12.5 — pension plan —
unequal contributions — retroac-
tive liability

11. A chuis of female employees and
female retirees who wore required by
their pohlic employer to make larger

contrihuliono than male employees to a

pension plan, resulting in a differential

in take-home pay between men and
women—such practice being in violation
of §703(n)(1) or Title VII of the Civil
Rights Act of 1964 (42 USCS § 2000°-
2(01 )), which prohibits an employer
from discriminating against any individ-
ual on the basis of sex with respect to
compensation, terms, conditions, or privi-
leges of employment—is not entitled to
f#eto@f @oo§§ FEttiffibtititin.s lar fetreite:
tive relief under 706(g) of the Act (42
tJSCS § 2000e-5(g)), which permits a Fed-
eral District Court to grant such relief if
"appropriate," the presumption in favor
of such relief being overcome since (I)
Until the decision in the case at bar, the
administrotors of the pension fund could
justifinbly have assumed that the pro-
rain was lawful, (2) there was no reason

to believe (lei) lw Olivia of it backpay
award was needed to COUSO Oilier (O1111111-
64111110M to iimend like practices, CI)
eloinges lit rules effecting instiritiice or
pension plans could have II (1111/41 It' 1111-

IWO 1111 1111, tn.11111,111Y. 111111 141 1141.11110 Ivo

liability could devitstiite it pension fund,
luiiiiig ielininistriitoes meet int•
elianged obligations Mill
POS. 1 MO1011111, dimootod rrom hili.
holdiov.)

Equity § M7 — — Ilex Ibi lit-y
1 -21). Equitable remedies may Is,

flexible bin I hey 14111 must In founded on
principle.

LITER OF DECISIONS .

ployees violated §70:1(iiX 1) of Title VII of

the Civil Rights Act of 1964, which, inter

alia, makes it unlawful for an employer

to discriminate against any individual

because of such individual's sex. The

Department's pension plan was based on



78

-itll'ItEME 10;1'010'8 ht)i, Ed 2II

mortality tohles mid its IPWI1 experience
that remote employees hod

grenter longevity (lion mule employees
nod that the cost of ii pension for the
iiverage ftotiole retiree was smiler than
for the average male retiree because
inure monthly poyments hod to be ninth,
to the female. The District Court held
that the contribution differential vio-
lated §703(aX1), and ordered a refund of
oil excess contributions untedating an
amendment to the Department's pension
plan, made while this suit was pending,
thud eliminnINI sexual distinctions in
the plan's contributions and benefits.
The Court of Appeals affirmed. IleId:

1. The challenged differential in the
Department's former pension plan via-
toted § 703(ii )( I ).
(a) 'the differential was discriminatory

In its "treatment of a person in a man-
ner which but for that porson's roe
would be different." The statute, which
focuses on fairness to individuals rather
than fairness to classes, precludes treat-
ing individuals us simply components of

group such as the sexual class hero.
Even though it is true thut women as a
chiss outlive men, that generalization
cannot justify disqualifying an individual
to whom it does not apply. There is no
reason, moreover, to believe that Con-
gress intended II spechil definition of
dlacriminntion hi the context of: tine
pltrym, itifitittits(ii, mince iii Iliuti.
context 11 111 Cl/1111111M 11 1111 11111 considered
unfair to 111,1,1 ilillerent climes of Halo
us thong!, they WIWI. t11, 14111111'.

II,) Though the Depnrlinent contends
Ilya the different cuntt finalists exuded
hem men end woolen were !soled 1111
rItelOr of longevity rittlier thou Hex 111111
huts constituted II stiitidory exemption
million/01 for 11 lowed en
any other rector other than sex," there
js 110 uvidilice that any fiictor other than
the employee's Hex accounted for the
differential here.

(c) This ctise Is retell!), illotingulshohle
from Iletierisl Electric Co. v tillbert, 429
118 125, L Ed 2,1 343, 97 8 .101, for
here the pension plan discriminates on
the Isails of sex, whereas the plum In
Gilbert discriminnted on the basis of a
special physical disability.

2. It was inappropriuto for the District
Court to ullow a retroactive monetary
recovery in this case.
(a) Though a presumption favors retro-

active relief where a Title VII violation
has been committed, Albemarle Paper
Co. v Moody, 422 US 406, 45 L Ed 2d
280, 95 S Ct 2362, the appropriuteness of
such relief in an individual case must be
assessed. Here the District Court gave
insufficient attention to the equitable
nature of Title VII remedies. This was
the first litigation challenging pension
fund contribution differences based on
valid actuarial tables, which thy fund
ndministrators may woll have assumed
justified the differentiul, and the result-
ing prohibition against sox-differentiated
employee contributions constituted
marked &porton.) from past practice.
(b) In view of the grave consequences

that drastic changes in legal rules can
have on pension funds, such rules should
not be given retroactive effect unless
plainly commanded by legislative action.
553 1,2d 581, viicated mid remonded.

Sli'volts, 41., delivered (ho opinion of
the which Stewart, White, mid
Powell, .1.1., Jollied, ill till hut l'art IV of
which ltvluiiiuhuuifl, J., Joined, miti 111 Part
IV of which Burger, C. J., mill Illiickintin
111111 lielinquIst, JJ., Joined, 11Ineltimin, J.,
filed mi opinion concurring iii part amid
conew.i.h44 in ow judgioont. Burger, C.
J., Med un opinion concurring in part
111111 din/witting in purl, In which Rehn-
quist., J., Joined. Mnreilmil, J., hied an
opinion concurring in part and dissent-
ing in part. Brennan, J., took no part in
the consideration or docision of the case.

APPEAKANCES OV COUNSEL

David J. Oliphant argued the cause for petitioners.
Robert M. Dolirniann argued the MHO for roepondonts.
Briefs of Counsel, p 962, infra.
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14111 UN 7041
Mr. J 051 ice Slovens delivered the

opinion of the Court.

(is] As a class, women live longer
than men. Vor this reason, the Is
Angeles Department of Water and
Power required its female employees
to make larger contributions to its
pension fund than its male em-
ployees. We granted certiorari to
decide whether this practice discrim-
inated against individual female em-
ployees because of their sex in viola-
tion of §703(aX1) of the Civil Rights
Act of 1964, as amended)

For mno, yPnrs tha Powirtmi@nti
tias administered retirement,

(435 US 7051
d isabil-

ity, and death-benefit programs foro
its employees. Upon retirement each
employee is eligible for a monthly
retirement benefit computed Us a
fraction of his or her salary multi-
plied by years or service."rhe
monthly benefits for men and
women of the same age, seniority,
and isibiry sire email. Benefits tire
funded entirely by contributions
from the employees nod
went, augmented by the income
earned on I !MHO ions. No

- -
I. 'rile riection provides:
"If shall 114, lin employment .in

tire for on employer --
'(I) Ito loll 11r 11'11041 to lure or to diacharge

soy Ohne wise
aigiiiiist tiny individuiti with respect to his
t•umpuntail ion, terms, conditions, or privileges
of employment, because of such individtail's
race, color, religion, sex, or national origin
. . ." 78 Slat 255, 42 USC § 2000e-2(10111 142
USLS LlIKX/e-2(itit

L In addition to the 1)epartment itself, the
petitioners hiclutto members or the Ward or
Comminahmers of the Department mid mem.
hero of the plan's Board or Administration.

3. Thu iint.tr in not In Illo record. In Its
lodur it.. 11.  . ..o .1...a it...

private insurance cowpony is in-
volved iii the administration or pity-
Went of benefits.

Based on a study of mortality ta-
bles and its own experience, the De-
partment determined that its 2,000
female employees, on the average,
will live a few years longer than its
10,000 male employees. The cost of a
pension for the average retired k-
male is greliter than for the average
male retire because more monthly
payments Must be made to the aver-
age woman. The Department there-
fore required female employees to
make monthly contributions to the
fund which were 14.84% higher
than the contributions required of
comparable male employees.' Bo-
pause employee contributions were
withheld from paychecks, it female
eniployee took home less pay than a
male employee earning the same

• Since the effective date of the
Equal Employment Opportunity

14:15 US 7001
Act of 1972,' the Depart.

inent 1111H been an employer ‘vithin
the nitiaolog or VII of the
Civil Itightft Act or 1964. See .12 11SC
§ 2001h. 01170 NI Sam V11.12 11W8

provides for severed kinds of pension benefits
Om employee's epl Ion, find that moot

common Is ii Its inolo pension equal to of
II.,. live, age monthly solor,v paid liii log II,.'
Iiin1 yea, oil emplinqueitt limes the number of
yeato ol employment. The benellt is guaran-
teed for lilt'.
4. The Department contributes an amount

mini to 110% of all employee coot rilitii ions.

5. The significance of the disparity is illus.
trilled by Ilie reeord of one vitamin Mutsu
contributions to the fund lincluding
ou the enema withlald each month)
amounted to $15,171.40; ii similarly shunted
mole would have contributed only *I:1..114;1N1
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* 2000e j. In 1973, respondents'
brought this suit iii the Veiled
States District ('mint for the Central
District of California on behalf of a
(less of women employed or for-
merly employed by the Department,.
They prayed for en hijunctimi mut
restitution of excess contributions.

While this action was pending, the
California Legislature enacted a law
prohibiting certain municipal agen-
cies from requiring female em-
ployees to mike higher pension fund
contributions than males." The De-
partment therefore amended its
plan, effective January 1, 1975. The
current plan draws no distinction,
either in contributions or in benefits,
on the basis of sex. On a motion for
summary judgment, the District
Court held that the contribution dif-
ferential violated §703(aX1) and or-
dered a refund of all excess contribu-
tions made before the aniendment of
the plan." The United States Court
of Appeals for the Ninth Circuit
!Armed.'"

1)iipnrt meta mid vitrinum um-
Id curiae contend that; Ill tlw differ-
entail al toke-lionie pity between
men mid woneni wee not diticriminii-
Lion within the metinitig of
§'/0:10iX I) limners. it wits offset. by a
thlference in the yoke) of the pen-

sion benefits provided to the two
Clatitieti of employees; (2) the differen-
tin! Was based on a factor "other
limn sex"

Fels UN 71171
Within the moaning of the

Equal Pay Act of 1963 and was
therefore protected by the so-celled
Bennett, Amendment;" (3) the ratio-
nale of General Electric Co. v Gil-
bert, 429 US 126, 60 L Ed 2d 343, 97
S Ct 401, requires reversal; and (4)
in any event, the retroactive mone-
tary recovery is unjustified. We con-
sider these contentions in turn.

There are both real and  fiCtiranal
diTttrences between women and
men, ItliTirtiFth4 thO'liVerageTinad
ii_taller.than the average-wet-nail; it
is not true that tile illierage-Wempa
driver is more accident prone than
the tiverlige num." Before ..the Civil
4.i.gli1s.Act of 1964 was einieted,-tin

PlOYar iioiilt! fashion hiliT0erson del
on the basisof, time inetiehs

idiot it differenees .betwotal mull
and woiiitiii, w hailer ,er_ net. the .1111-
muniptions

tb, 21 It is now well recognized
t lint employment decisions cfnitiot bu
predicated on mere "stereotyped"
linpronitionts ',bout the ellitriieteritst Ica

7. In addition to flvo indIvItImil plaintiffs,
respondents includu the individultbe
thu hi(ertiatioinfl Ilroillerhood of Electrical
Workers, I Awal Union No. IS.

8. See Cul Govt Codo Ann § 7500 (West
Supp 1978).

O. Thu court had earlier grunted a prelimi-
nary injunction. 387 Supp 98011975),

10. 553 F24 681 (1976). Two weeks after the
Ninth Circuit decision, this Court decided
General Electric Co. v Gilbert, 1129 US 125, 50

1.41 241 343, 97 5 CL 401. In reaponso to a
'petition for rolienring, a majority of thu Ninth
Circuit pattyl concluded that Its original decl-
aim did not conflict with Gilbert. 553 F2d, at
692 (1977). Judge Kilkenny dissented. Id., at
694.

IL Soo nn 22 and 23, Infra.

12. Sue Dovelopmonta In the Low, Employ-
ment Discrimination and Title VII of the Civil
Rights Act of 1964, 84 Harv L Rev 1109, 1174
(1971).
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of males or females." Myths and
purely habitual assumptions about a
woniiiit's to perform certain
k kith( ()I' work nro 101(gm• itect,pla.
1,10 romioliu fOr refusing to employ
qualified individuals, or for paying
them '('It ht elm does not. bow-
over,_112.2111LA  fictional ,litror.unco
13teti men ii w'ttnJUn.thw.
titioicerairiation_ thilLthe
COT tralul.W,emen,
Ths' a eliii4s; de lkio.,- forigier  than men. 
ThO—Dviiiififiiiiiit treated' its women
employees differently from its men
employees because the two

[435 Uli 7081
classes

are in fact different. It is equally
true, however, that all individuals in
the respective classes do not share
the characteristic that differentiates
the average class representatives.
Many women do not live as long ac
the average man and many men
outlive the average woman. no
question, therefore, is whether  the
existence or nonexistence of ‘rdis-
criniii; to be ji-lertained by

._clutructurutics
ndividttal cliiillicitaiHt-iru A

"stereotyped" 1111t1WP1' (0 (hill 1111(.8.
t1011 may not be the stilitu itS lilt)

111114W1,1' 1.1111f, the language and pur-
pose of the statute command.

13, 4J The statute milked it thihiw•
ful "to cliHcriminolo against any hull-
Wind with rovect to his compensa•
Lion, terms, conditions, or privfleges
of employment, because or Hoch indi-
vidual's race, color, religion, sex, or
national origin." 42 USC § 2000e-

2(a)(1) 142 USCS §2000e-2(8)(1)1 (em-
phasis added). The statute's focus en
the individmil is unambiguous.
prechides treatment of halivaluajs
as MiuliplY coniponapt.s....y ii ititiul,

relittluiiR-sjx—tiiir, or ittitioAtul class. It'
height - is l.l'(jiiiI't,j[jtil' lull
Iveman may m.4 be_relqsed empluy-
liietic,,--niert, I y
age„..wonyn arc _shigt. gyvn. a
true gyner4r!..atiorj 49.44..1-11C.diviais

rvason_for disqualify-
ing an inthyjdual to whom the gen-
0_111Latiouslees ant apply.

That proposition is of critical im-
portance in this case because there
is no assurance that any individual
woman working for the Department
will actually fit the generalization
on which the Department's policy is

wbased. Many of those individuals will
,not live as long as the average man.
While they were working, those indi-
viduals received smaller paychecks
because or their sex, but they will
re6vive no compensating advantage
when they retire.

It is true, of' course, that while
emit Film, ions tiro being collected
from the employees, the Department
cannot know which Individuals will
I redecease the average woman.
Therefore, militia', women as ii chuo
tire tissessi,d an extra charge, they
swill ruilwi(lizt,(1, to Home extant., by
the class of male

1435 US 7091
employees." It fol-

lows, according to the Department,
that fairness to its class of male,

13. "In farbidding employers lo discriminate
against individuals because of their sex, Con-
gress intended to strike at the entire spec-
trum of disparate treatment of men and
women resulting from sex stereotypes. Section
703(aX1) subjects to scrutiny and eliminates
such irrational impediments to job opportuni-
ties and enjoyment which have plagued
women in the past." Sprogis v United Air-

14. The ?die of the subsidy involved in this
case is upen to doubt, because the Depart-
ment's plan provides for survivors' benefits.
Since female spouses of male employees are
likely to have greater life expectancies than
the male spouses of female employees, what-
ever benefits men lose in "primary" coverage
for themselves, they may regain in "second-
ary" coverage for their wives.
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employees justifies the extra assess-
ment against all of its female em-
ployee:4.

But  the question of  fairness to
various classes affected 17777stat-
Infris7ssentially a matter of_p_olicy

'Tar the tegisEitirre iUss.

Bastytt-titi gex, rifcirihose 12asecl_Qn
"Ttrttaharlfi'liii-iii:- 1.1 iqL_llrmlasv-

Actilitrii71 s(talies could amities-
'IttiTrably identify differences in life
expectancy based on race or national
origin, as well as sex." But a statute
that was designed to make race ir-
relevant in the employment market,
see Griggs v Duke Power Co. 401 US
424, 436, 28 L Ed 2d 158, 91 8 Ct
849, could not reasonably be con-
strued to permit a take-home-pay
differential based on a racial classifi-
cation,'

Even if the statutory language
were less clear, the basic policy of
the statute requires that we focus on,
fairness to individuals rather than
lairliess (hilt

employeet4 Iii 11,1111H

111,11, I1ITT—trilTrIt7 prpnvi'vt,
11144411 Iota

froiips

Tin (7 t .(14414111. gviit,m117.71-
hint Involvol ill liS ClIllO illustrates
the point. Separate mortality lablvs
are easily interprete-X as reflecting
iimato ifitterences rkilgtrtm-thIrtMs;

bta tr_AlaillsailLum_21 Lguilunguu.

. (435 US 710)
differential mu. bo euliiinglby

tin) Mell...1111).1Wavier
smi4kers_tjugi_waingn.17

[5, sa] Finally, there is no reason
to believe that Congress intended a
special definition of discrimination
in the context of employee group
insurance coverage. It is true that
insurance is concerned with events
that are individually unpredictable,
but that is characteristic of many
employment decisions. Individual
risks, like individual performance,
may not be predicted by resort to
classifications prosoribod by Title
VII. Indeed, the fact that this case
involves a group insurance program
highlights a basic flaw in"thoDc
partment's fairness argument: For
when insurance risks are  groupgd,
the bettor risks a vetF-1- 1--4-i-m' bsidive he
foorer ri8ks7IIMItlirfrortions s si-
di-z=a1 benefits for the less
healthy; unmarried workers subsi-
dize pensions of married work-
ers;" persoils who eat, drink, or
muolto I,, excess may stilaildize pen-
slim benefits for persons whose hub-

lilt, more temperate. Treating
ferent classes of risks 08 though they
were the wino for purposes of group
insurance is u common practice
which has never boon considered

15. For example, the life expectancy or a
white baby in 1973 was 72.2 years; a non-
white baby could expect to live 65.9 yearn, a
difference of 6.3 years. See Public health
Service, HA Vital Statistics of the United
States 1973, Table 5-3.

18. Fortifying this conclusion is the fact
that some States have banned higher life
insurance rates for blacks since the 19th cen-
tury. See generally M. James, The Metropoll-

- 7 ;r., A CII.Jar in Rimini... nrnwth 338-

17. Seo R. Rutherford, The Changing Sex
Differential In Mortality 71-82 (1§75). Other
social causes, such as drinking or eating hab-
its—perhaps oven the lingering effects of past
employment discrimination—may also affect
the mortality differential.

18. A study of life expectancy in the United
States for 1949-1951 showed that 20-year-old
men could expect to live to 60.8 years of age if
they were divorced. If married, they could
expect to reach 70.9 years of age, a difference
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inherently To insure the
flabby and the lit as though they
were equivident risks may be more
common than treating men and
women alike;" but nt.2.thiu_Lua,re
than habit makes oneubsidy"
so-erinTs-TOT•than the other."

[4:15 US 711]
(1c] An employment practice that

requires 2,000 individuals to contrib-
ute more tnoney into a fund than
10,000 other employees simply be-
cause each of them is a woman,
rather than u man, is in direct con-
flict with both the language and the
policy of the Act. Such a practice
does not pass the simple test of
whether the evidence shows "treat-
ment of a pereon in a manner which
but for that person's sex would be
different."' It constitutes discrimi-

nation and is unlawful unless ex-
empted by the Equal Pay Act of
1963 or some other affirmative justi-
lice( ion.

(Id, 7a] Shortly before the enact-
ment of Title VII in 1964, Senator
Bennett proposed an amendment
providing t hat a compensation differ-
ential based on Sex would not be
on if it was authorized by the
Equal Pay Act, which had been
passed a year earlier." The Equal
Pay Act requires employers to pay

[435 US 712]

members of both sexes the same
wages for equivalent work, Oteept
when the differential is pursuant to
one of four specified exceptions."

19. Tho record indicates, however, thiltntife'
Department has funded i LH ileatiebenelit plot'
by equal contributions from male mid lomat)
otnployees. A (loath benefit—unlike a pension
benefit—has loss vidue for iiersons, with
longer life exp4,10111Cilli. Under the Deptirt-
nwitt's concept of fairness, this neutral
funding of death benefits is tinfliir to women.
1114 11 class.

20. [lab] A MI It,,, I )1`11111 1110111'S
r1111.111,4/ Is 1110 suggestion thill ti
deritentral pension plan wiluld ttsIl yllIll,'
Title VII berms., id Its illopisirollomitely
heavy impact oil mak, employees. IT. Grigg"; v
Duke Power Co. 401 US 424, 214 I II 2,1
UI 14 CI 14.19. Tlits suggestion 111144 III l'orce III
the MA 1144011111111d kit, Ctillil'It bOl'Illititt each
retiree's (Mid pension benefits lire III)
determined by his neftful NO spun; tiny (Idler-
antis) in benefits imid to men mid ;minim in

siggrtlotto is thus "hosed on fill Ender
other than sex," and consequently immune
from challenge under the Equal Puy Act, 29
USC f 206(d) 129 USCS 1.206k111; cf. ii 24,
Infra. Even under Title VII itself—assuming
disparate impact entity:Us npplies to fringe
benefits, cf. Nashville Gas Co. v Satty, 434 US
136, 144-145, 54 L Ed 2d 356, 98 S Ct 347—
the male employees would not prevail. Even a
completely neutral practice will inevitably
have some disproportionate impact on one
group or another. Griggs does not imply, and
this Court has never held, that discrimination
must always be inferred from such cons&
f1111/11,14,0411

21. Developments in the Law, supra, n 12,
at 1170; see also Sprogim v United Air Lines,
Inc. 444 F2d, id 1205 (Stevens, J., dissenting).

22. The Bennett Amendment became part
of *70300, which provides in part:
'It shall not is. an unlawful employment
practice tinder this title for any employer to
ilitlerentiate upon the basis of sex in deter-

el the wages or ditopensie
I 1,11 imidor Is, Is, paid In employed; el such
employer if moult Iliffell.111 1111ii, Is MO ISS'ItISI
It 1,11 IS riis thin 61511 i ti 1).• lair
1.1114411 tifiiitilindS Ad el 10:1M, 11111PISIVII 429
I ISC l'.414 I IS( V,04.0,1111" 79
V.h7, 42 IISC. *115115'2h4 142 lISCS §200(k-
2001.

23. (7b] The Equill Pay Act provides, in

"Nu employer having employees subject to
any provisions .of this beCt1011 shall discrimi-
nate, within any establishment in which such
employees are employed, between employees.
on the basis of sex by paying wages to em-
ployees in such establishment sit a rate less
than the rate at which he pays wages to
employees of the opposite sex in such estab-
lishment for equal work on jobs the perform-
ance of which requires equal skill, effort, and
responsibility, and which are performed un-
der similar working conditions, except where
such payment is made pursuant to (i) a se-
niority. system; (H) a merit system; (iii) a
•.retdam whink woo00.1rne Oforti;.ma hst nrif isv
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The Department contends that the
fourth exception applies here. That
exception authorizes a "differential
based on any other factor other thnn
80X."

The Deportment argues that the
different contributions exacted from
men and women were based oh t the
factor of longevity rather than sex.
It is plain, however, that any indi-
vidual's life expectancy is based on a
number of factors, of which sex is
only one. The record contains no
evidence that any factor other than
the employee's sex was taken into
account in calculating the 14.84%
differential between the respective
contributions by men and women.
We agree with Judge Duniway's ob-
servation that one cannot "say that_
an

[435 US 713]
actuarial distinction bas

tirely sex Is ased guAny_s the r
factor other than sex,' Sc uctly
vAlt TC s basuir—o7" 63 F2d 581,
588711r7/IT."---

Wu aro also unpurstualud by the
Deptirtment's roliancu on a colloquy
between Senator Randolph and Sen-
ator Humphrey during the debate on
the Civil Rights Act of 1964. Com-
menting on the Bennett Amend-
ment, Senator Humphrey expressed
his understanding that It would al-
low many differences in the treat-
ment of men and women under in-
dustrial benefit plans, including ear-
lier retirement options for women,"

(435 US 7141
Though he did not address differen-

or quality of production; or (iv) a differential
hamedcmi nty other hider other than Hoe:

.111111 nit employer who iN pitying n
wino, rule iliffervill oil Iii viointion t,r 1111. Hill,
*wool' shill, not, in order to comply with the
provimiotet thin subsection, reduce the wilgo
rale ti any employee." 77 81nt 5(1, 214 118e
I 21)(S ti I 129 tltieS 1 206(till.
We tiol &cid° whyl littr
Ills hr coillribulimin to benefit plints itre
"wages" 'under Illy Ail, 1144111°w the Bennett

1,411,1oln Arra hair mit...1111111m
la MI 111 1)15 iit roveipil liy
Title VII See n 22, Immo. The DeptitimetieN

hoityllIn, 1,1111111ffillionq Ilittl
Illihllllihlli Own', III"tirtupoilmilinti" WHIM'
Tilly VII. (1. l'il'ts v R. Co.
.111:1 l211 490, 41)2 it 3 It 10731, coil denied,
4 1 4 US 1002, 38 I. NI 241 2314. 94 8 et 31'44

24. Tho Department's CI rgttiliviit is specious
because contribtiie
_g_t_Lished only imp—TFRT—Ict y I.etween long-livcd

fi1lort14vtqi emproyees, while di-stinguitib•
an( precisely between_ quiF.-72a7mInio em•
1310yETT—T11 contritst, on entirely gcntri.:r-neu-
Thirltystem of contributions and benefits
would result in differing retirement benefits
precisely "bused on" longevity, for retirees
with long lives would always receive more
money than comparable employees with short
lives. Such a plan would also distinguish in a
crude way between male and female pension-

ers, because of the difference in their average
life spells. It is this sort of disparity—iind not

explicitly gender.liiimed differentlid—that
Ito' Pay Act Intended tu

25. "MIL RANDOM)! I. Mr. President,' I
.wish to itsk or the &motor front Minnesota
. 1Mr, Humphrey', who is the effective manager
Ill ow poitiling hill, a clarifying question on
the previalens of title VII.
'I have iii whet that the medal security

myelvin, III certnlit respects, treats men and
women petty, loer example, wlitiiwns ben.
Oita tire field nutimmtictilly; but tt widower
quitIllies only ir ht. Is disabled or if he was
nellially summit led by illS tleetsints1 Also,
the wire et it retired employe° entitled W
siwItil security 'twelve.' ill) taillitional old ago
benefit; but hosIsind of such on employee
does not. These differences In trentinent its I
recall, tire of long stmaling.
"Am I correct, I usk the Senutor from Min-

nesota, in assuming that similar differences of
treatment in industrial benefit plans, includ-
ing earlier retirement options for women,
muy continuo in operution undor this bill, Wit
becomes law?
"MR. HUMPHREY. Yes. That point was

made unmistakably clear earlier today by the
adoption of the Bennett amendment; ad there
can be no doubt about it." 110 Cons Bee
13863-13684 (1984).
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ces in employee contributions based
on sex, Senator Humphrey appar-
ently assumed that the 1961 Act
would have little, ii any, impact on
existing pension plans. Ii is state-
ment cannot, however, litirly be
made the Halo guide to interpreting
the EquiII Pity Act, which had been
adoiwted a year earlier; and it is the
1963 statute, with its exceptions, on
which the Department ultimately
relies. We conclude that Senator
Humphrey's isolated comment on
the Senate Ilocr cannot change tho
°Get of the plain language of the
statute itself."

III

The Department argues that re-
versal is required by General EleA- •
tric Co. v Gilbert, 429 US 125, 50 L '
Ed 2d 343, 07 S Cl, 401. We are
satisfied,

1435 US 7151

however, that neither the
holding nor the reasoning of Gilbert
is controlling.

In Gilbert the Court held that the
exclusion 01 wetoli1ii7LI1''III iiii eili-
iTryei777:14ply_Icilelit_flan did
not constitute sex discripiiiintion
within the meaning or-ii,a7—sm.
ITZIFTirtIrr-t+rerTrirsoliti17,7=t3l-
dig v Aiello, 417 US 484, 41 L Ed 2d
256, 94 S Ct 2485, the Court first

-held that. the Clral Electric plan
Ma not involve i,

based upon gender as stich."17- The
two groups 0r potentiar recipients
which that case concerned were
pregnant women and nonpregnant
persons. "'While the first group is
exclusively female, the second in-
cludes members of both sexes.'" 429
US, at 135, 50 L Ed 2d 343, 97 S Ct
461. In contrast, each of the two
groups or tqiiployees involved in this
case is composed entirely and exclu-

1.1s, comarliclitain a 1 11111
1/111V1/01111 111111l 111 1,W11 11111'd 101111. T1111 Wage
loaf floor Aihii,ii,Isl rotor, W 110 IN charged with
1111f111111114 II,,1 ropial Pay Act, lists 1111,111.
111'1111111 V 1111111111/1`11 111111'1 mil empioyos

roles, hut lie hiiis Bahl 111111 ellher
sulpha,' Issiellla islil
satisfy Ilie Ad. 211CFR 01100 111101 (19171. Al
i110 11111/111 1 111111, he 111111 N1111141 11,111 11 W111411
11111.piltgi 1 III) ',anvil 1111 3111eimicen lii Ilie aver-
age cools of employing men mai women nol
hatted mi II " Taylor oilier Ilion sex ' " 211 tilt
11800.101 119714 'lie. rigasolis
for llie second ruling tire Intuition' lag:
'"I'o group employees solely on the basis of sex
for purposes or comparison of costs necessar-
ily rests on the assumption that the sex factor
alone may Justify the wage differential—an
assumption plainly contrary to the terms and
purpose of the Equal Pay Act. Wage differen-
tials so based would serve only to perpetuate
and promote the very discrimination at which
the Act is directed, because in any grouping
by sex of the employees to which the cost data
relates, the group cost experience is necessar-
ily assessed against en individual of one sex
without regard to whether it coats an em-
ployer more or lees to employ such individual
than 0 nartimils. nr ---:.-

requiring equal skill, effort, 'nal responsibil.
Ity." ibid.
To Ihe esteld that they v0111110, wo 10111 1 1,,,t
Ili,' 1(411.'16,1g of 01100.1M has mete "power to

11.111 lhe ipao tlixit of 0 500 110 cr
:;,in 1.10, :121 OH 1:14, 140,119

1.41 124, tit, 8 ('1 161.

27. t/)iiiling f'uoitt the opinion, tho
t'utit I Waled.

view h4 1111411 II far cry Rom (115141 like
Reed v Reed, 111.1 US 71, I:10 I, Ed 23 225, 92 S
Cl 251( (11171), mid Frontiers) v Richardson,
411 US 677, I:10 I, 1,,d 23 583, 9:1 S Ct 1704)
(197:), involving discrimination based upon
gentler as such. The California insurance pro-
gram does not exclude anyone from benefit
eligibility because of gender but merely re-
moves one physical condition—pregnancy—
from the list of compensable disabilities.' "
429 US, at 134, 50 L Ed 2d 343, 97 S Ct 401.
After further quotation, the Court added:
"The quoted language from Geduldig leaves
no doubt that our reason for rejecting appel-
lee's equal protection claim in that case was
that the exclusion of pregnancy from coverage
under Califoi niter disability-benefits plan was

1
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sively of members of the same sex.
On its face, this plan discriminates
on the basis of sex whereas the Gen-
eral Electric plan discriminated on
the basis of a special physical dis-
ability.

In Gilbert the Court did note that
the plan as actually administered
had provided more favorable benefits
to women as a class than to men as
a class. "This evidence supported the
conclusion that not only had plain-
tiffs failed to establish a prima facie
case by proving that the plan was
discriminatory

(435 US 7101
on its face, but they

had also failed to prove any diecrimi-
natory effect."

In this case, however, the Depart-
ment argues that the absence of a
discriminatory efl'ect. on women as II
CII11.18 justifies an employment prac-
tice which, on its face, discriminated
against individual employees be-
cause of their Hoc But 'two, ir Ilttj

IN, , iii 1:10 131, n 11,1511, Mil 2,1 :143,
CI 401.

'All A* Ile. ram! tailisl in Nash-
ville hi* v 131 10, 1-14, a I. Ka
kl ;1611, 111114 11 :141, lite 1111beit holding "dill
mil &petal im eviileacii" 'tallier, the

14,51,41 lip
prove tallier lacial (1114C11111101111L111 Or thilC111111.

30, Siftillt 1111110 stiggent that the Ihpart-
iiimil'n discrimination is hy hushes*,
ileivanity They mina, 11 tills•
Iiitetion 115 iii uwti, many male employees will
withdraw from the plan, or even the Depart.
meat, because they can get a better pension
plan in the private market. But the Depart-
ment has long required equal contributions to
its death-benefit plan, see n 19, supra, and
since 1975 it has required equal contributions
to its pension plan. Yet the Deportment
points to no "adverse selection" by the af-
fected employees, presumably became 101 eM•
ployev who winds Si, leave the plsmo mum igloo
leave Ns job, and few workers will quit bes

Department's actuarial evidence is
sufficient to prevent plaintiffs from
establishing a prima facie case on
the theory that the effect of the
practice on women as a class was
discriminatory, that evidence do.-.)s
not defeat the claim that the prac-
tice, on its face, discriminated
against every individual woman em-
ployed by the Department."

[ea] In OntielICO, the Department is
arguing that the prima facie show-
ing of discrimination based on evi-
dence of different contributions for
the respective sexes is rebutted by
its demonstration that there is a like
difference in the coat of providing
benefits for the respective domes.
That argumont might prevail If Tills
VII contained a cost-justification de-
fense comparable to the aflir,mutivo
defense available in u price dWrimi-
maim,

(435 Uld 7171
suit." Ihit neither Congress

nor the courts have recognized ,such
it defense under Title V11."

prier ini the upon merket. In shod, there Imi
!wen ne showing Slod sex illstlisetlisna ors
iesinessithly tiertssassiy Isi the opesidleil
of Ilse I )rpm Wien( 'a ret (anent plan.

31, OW Hee lh UM! #1:lial 110111 116
U8C8 1) 13101. Under the Robinson-Patinae
AO, woof of reel 11111eiellePM j1114101141 oilier-
wlu*ti illegal price dlacrlininelion; it does not
negale tlio existence of the dincrimination
liself. See 1.11: V Morton Halt Co, 334 118 31,
44-45, 02 I. lul 111411, 118 H Ct 822, I ALIt2d
2G0, So here, even if the contribution differen-
tial wins based on ii waned mei well 'poll.
'died busineas practice, It would nevertheless
be discriminatory, and tile defendant would
be forced to assert an ellirmative defense to
escape liability.

32. Defenses under Title VII and the Equal
Pay Act are considerably narrower. See, el.,
n 30, supra. A broad cest-dilfurontial defense
was proposed and rejected when the Equal
Pay Act became law. Representative Findley
Worts, an amendment to the Equal Pay Act
that would have expressly authorized a wage
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pa, 10a] Although we conclude
that the jDe Nirtivenrs

e
 practice vio-

ld'rit1yTLe_i1t-not—suggest
Tr-4741-6 s 1tute..au.Linkn.04-10
revolutionize the insurance and pen-

laries. II that Lsnflsue
toda.Lis a requirement. t Int pion And
women make tzinequa..contrjbqion.s.
lb-' an iiinP.16YeL-.QPC.ff1ie4 pn4on
E.....74:Nothing in our holding implies
that it would be unlawful for an
employer to set aside equal retire-
ment contributions for each em-
ployee and let each retiree purchase
the largest benefit which his or her
accumulated contributions could
command

(435 US 718]
In thp op@ti miir14ot..*4 Nor

does it call into question the insur-
lune() Industry predict! or considering
the composition or on employer's
wing( force in determining thelmoba-
hie cost of retirement or (lend%
benefit pion." 141111111y, we recognize
that in n case of this kind it limy Ile

--
ul I lu iippoolle slot" 1011 Omit Hoc 0217
1100:11. Iii' pointed mil (hot the employment of
women might lie more costly lpecalise of mall
 110111 101 114111P1. 11111111V01 111111 1111110 laws
won kilos wommi'm limns Iii, The
Equill Pity Acrs suppoi responded Ilmi
ptoy 1111UPiPtivvo liP Ii
t'llnIng tat the iii lit',' thins P11,1 W111111

nil tinily volumed the ditterenci.s, such on obsea-
1."icon nr untidier or Iwo.q wit' lost Tho
titinsidinent was rejected 1111 hugely iedinalmil
1.111' 111111, rontion. lit,, 11( 9217,

1110 S0111110 1111/011, 1111 1110 ollivs• hiutuil, does
seem to assume that the Wilhite may recog-
IOW 11 very limited cold defense, based on "all
111 elements a (hie employment c000s or
both man nod woman." s lig, No. 176, With
Cong, 1st Sess, 4 (1963) It is dillicult to find
language in the statute supporting even this
limited defense; in any event, no defense
bussed on the total cost of employing men and
women was attempted in this case.

:13. 19bj Title VII and the I:quill Pay Act
primarily govern relations between employees
nnfl their eniployer, not between employees
and third parties. We do nut suggest, of
mum.. ilmt nn nmnInver _ran sivnirl hi. rn.

necessary to take special care in
fashioning appropriate relief.

IV

The Department challenges the
District. Court's award of retroactive
relief to the entire class of female
employees and retirees. Title VII
does not require a district court to
grant any retroactive relief. A court
that finds unlawful discrimination
"may enjoin (the discrimination] . .
and order such affirmative action as
may be appropriate, which may in-
clude, but is not limited to, rein-
statement . . . with or without back
pay . . . or any other equitnble relief
414 tho flottrt deems qppropriate." 42
USC § 2000e-5(g) (1970 ed Supp
(42 USC'S 2000e-5(g)I.

1.135 US 7191
To the 'mint of redundancy, the stat-
ute stresses dint retroactive relief
"may" be awarded if it. is "appropri-
ate."

piiimitiniti to corpounte shells. Title VII iippliom
"nny 'igen!" of n ettvututl employi,r, 42 IISC

11'...000nilo 111170 od Sopp V) 14".!
2001.'001. tutu the Equal Pay Al opplieo la
"sissy is.isiott fluting !Inertly

hiloiest lit mi is (141(11..ii (ii

1,1111,1.9,0 " litt ;Th:11111 !VI( (I:;) It

11 20301. Iti thin lei' exaimile, the 13e-
pm linen( oatlil iii iletiv
Me !wind W1111 1151.111

argued that the two were ma int.i.naratile that
rdsitreil the immunity hum still

wider 42 1.181: 1111.44:1 (42 LISCS §111)1:11.

:14, [101)1 Title VII ban.
against itti "individual" Iwolum, "midi Mill-
vidual's" sex. 42 USC 200(e-21uX1)142 USCS
§2000e-2(aX1)]. The Equal Pay Act prohibits •
discrimination "within any establishment,"
and discrimination is defined as "paying
wages to employees . . . at a rate less than
the rate id which (the employer' pays wages
to employees or the opposite sex" for equal
work. 29 11SC ft 2otkdl(11129 USCS I 20tird5 1)1.
Neil her a ti.e pniviminns
lii itornniiic the routliiig requirements fur an

hy rtuamirliwinir

SI
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In Albemarle Paper Co. v Moody,
422 US 405, 45 1, Ed 2d 280, 95 S Ct
2362, the Court reviewed the scope
of a district court's discretion to
fashion appropriate remedies for a
Title VII violation and concluded
that "back pay should he denied only
for reasons which, if applied gener-
ally, would not frustrate the central
statutory purposes of eradicating dis-
crimination throughout the economy
and making persons whole for inju-
ries suffered through past discrimi-
nation." Id., at. 421, 45 I. Ed 2d 280,
95 S Ct 2362. Applying that stan-
dard, the Court ruled that an award of
backpay should not be conditioned on
a showing of bad faith. Id., at 422-423,
45 L Ed 2d 280,95 S Ct 2362. But the
Albemarle Court also held that back-
pay was not to be awarded automati-
cally in every case.i6
WI The Albemarle presumption

in favor of retroactive liability can
seldom be overcome, but it does not
make meaningless the district
courts' duty to determine that such
relief is approprinte. For several ma-
MK we conclude that the District
Court gave insufficient attention• to
the equitable nature of Two VII
remedies." Although we now have
no doubt about

[435 US 720]
the application of the

statute in this case, we must recog-
nize that conscientious and intelli-
gent administrators of pension
funds, who did not have the benefit
of the extensive briefs and argu-
ments presented to us, may well
have assumed that a program like
the Department's was entirely law-
ful. The courts had been anent on
the question, and the administrative
agencies had conflicting views. The
Department's failure to act More

:la. Specifically, the Court hold that de-
fending prejudiced by his reliance on a pluiti-
I ir till iii wniver of any hackney claims
could Ix. absolved of harkpoy liability by ii
district court. 424 U.S. at 424, 45 I, FAI 2d 2140,
115 5 Ct 2:1112 The Court reserved the question
whether reliance or it different kite! -on elide
"pietectIve" laws requiring 111.31

wiailil i,tno Ility1, it 111,11,11i11111( 1.111111 littltlltly
Id., 111 423 II 16, 45 I, Ed 21 2110, 05 8 CI, 2:102.

1/0/. Ati Ii, It, COWL lin
111.11.iiiillit1.g 111,16111V fill itnit I ilottioi,u did nal
Isglti until April 5, 1)172, the day the Equel

Oppai Iiiiiity issued
liii interpi Mid ion cast big 111)11111 till 114)1111'

It IS of ',ensue' hind discrimination. See :17
Foil keg 14135 00:17. Even assuming thu the
EKOC's derision shauld bevy, put the iieb,ad..
II ils on suffice that they were acting
the date chosen by the District Court was tts)
early. The court should have taken Into uc-
count the difficulty of amending a major pen-
sion plan, a task that cannot be accomplished
overnight. Moreover, it should not have given
conclusive weight to the EEOC guideline. See
General Electric Co. v Gilbert: 429 US, at 141,
50 L Ed 2d 343, 97 S Ct 401. The Wage and
Hour Administrator, whose rulings also pro-
vide a defense in sex discrimination cases, 29
USC 4 259 129 USCS 42591, refused to follow

Further doubt about the District Court's
equitable sensitivity to the Impact of a refikild
order is raised by the court's decision to

the full difference between the contri-
butions timile by male employees and those
miele by female employeue. 'ride may give the
victims of the illacrlinhuillen 1111111) 1111111 (1144

ir 1111 11111111k1VIIIIiited ectiiiiriel table hod
liven employed in 1972, women employees
would no doubt hove been lower Dion they
were, but they would nut have bevii es low as
the ciaitribidluna actually 'mule by men lii
I hal pet lad. The District Court should Ill leant
hove considered ordering a relktiai or only the
dill,,, liee between vontrIblitioem mode by
women end thu contributions they would hey°

under on actuerially sound find timid's-
erliiiiiintory plan,

37. As noted earlier, n 20, supra, the peel-
lion of the Wage and !lour Administrator has
been somewhat confusing. ilia general rule
rejected differences in average cost as a de-
fense, but his more specific rule lent some
support to the Department's view by simply
requiring an employer to equalize either his
contributions or employee benefits. Compare
29 CFR 4 800.151 (1977) with 4 800.116(d). The
EEOC requires equal benefits. See 29 CFR
if 1604.9(e) and (f) (1977). Two other agencies
with responsibility for equal opportunity in
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swiftly is a sign, not of its recalci-
triince, but of the problem's com-
plexity. As commentators have
noted, pension mlministrotors could
reasonably have thought it unfitir —
or uven illegal—to make male em-
ployees shoulder more limn their
"nctunriul slmre" of tile pension bur-
den." There is no

1,435 US 7211

reason to believe
that the threat of a backpay award
is needed to cause other administra-
tors to amend their practices to con-
form to this decision.

Nor can we ignore the potential
impact which changes in rules affect-

ingtimfirm and pension plans
may have on the economy. Fifty
million Americans participate in re-
tirement plans other than Social Se-
curity. The assets held in truse for
these employees are vast -and grow-
ing—more than $400 billion was re-
served for retirement benefits Lit the
end of 1976 and reserves are increas-
ing by almost $50 billion a year."

These plans, like other forms of in-
surance, depend on the accumula-
tion of large sums to cover contin-
gencies. Tile amounts set aside ore
determined by a pninstaking assess-
ment of the insurer's likely liability.
Risks that the insurer foresees will
be included in the calculation of
liability, mid the rates or contribu-
tions charged will reflect that calcu-
lation. The occurrence of major un-
foreseen contingencies, however,
jeopardizes the insurer's solvency
and, ultimutely, the insureds' bene-
fits. Drastic changes in the legal
rules governing pension and insur-
ance funds, like other unforeseen
events, can hove thie offset. eaneo.
quently, the rules that apply to
these funds should not be applied
retroactively unless the legislature
has plainly commanded that result."
The EEOC

(435 US 7221
itself Ims recognized that

the administrators of retirement
plans must be given time to adjust
gradually to Title Vll's

pomil Ion. See 41 Olt
119771 (Office of ('mitriwt

Complitince); 46 CFR 90.6600421 (1916) (1)e.
1.41tienlien, 'mil Welline,

Hee ohm 40 Fed Iteg 24135 (1976)

38, "If an rinplovpr n
Wino. (he elitirgelf dinerlinintillon will be
tovet meth If he choonen n iiiirelinne
fits  111, W11111011 1'1111 14,11111111111 111111 1111'y 111
el'IVS' 11,1111 1111' 1111111111. Whitt! 1111, employer tind
the comptiny 19 'whit lint
MO W/11111'11 lin fl gronp ineeiyo mina
when ownl cionribulions itt intide—becouse
oil110 long-term eiroct or compound inierent —
women employees still compliiill of discrimi-
nation. If the employer chooses the defined
benefit formula, his male employees can al-
lege discrimination because lie contributes
more for women QB a group than for men as a
group. The employer is in a dilemma: ho is
damned in the discrimination context no mat-
ter what he does." Note, Sex Discrimination
and Sex-Based Mortality Tables, 63 BU L Rev
624, 633-634 (1973) (footnotes omitted).

39. Aini.rleion entinr11 nr 1.1Q4 Ineurnn.n

49 lii 19/4, l'ongrintri innletlined Ilie
lime', of iuuik tug only gt mlnol tutul pt,Fpeclive

tidy!' inntnimi
pliumn. lit yenr, 0./40 1,114,191 ii bill
Engtilnling vmployet, 111,1:1;111111.

HO 61'1111,111 1111,1,143 :4,1110 A,1
1974, 191 Slid 1129. The hill void cot eta! 'Men-
thol lo the priibleni relroodivity, II n,(
with, it,, ielv iii rIfoolvn don,s lor
provinionn lin, Hew low; gimio iml (lit. itult'u
will not ito fully efleclivi, wild 1954, a
nlier 111,, low wits mauled, e.g., in 1919
(41 Stipp V ml 29 1.1S4, 10611.11.tivpi. 2, 191.1)
129 11SCS §11silual; §10:11(10(1) (...12m. 1, 1075);
§ !OKA)) Ohm:. 31, 1975); Illtch4) (June 30,
1977); §1381(cX1) (Jun. 1, 1978; § 1061(c) (Dec.
31, 1980); $ 1114(c) (June 30, 1981).

41. In February 1968, the El.:0C issued
guidelines disapproving differences in male
and female retirement ages. In September of
the same year, EEOC's general counsel gave
an opinion that retirement plans could set
gradual schedule .for complying with the
'  olinow rind thrif ,r
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. Courts have also shown sensitivity to
the special dangers of retroactive
Title VII awards in this field. See

- Rosen v Public Serv. Elec. & this Co.
328 F Supp 154, 466-468 (NJ 1971).

(12a] There can be no doubt that
the prohibition against sex-differenti-
Atted employee contributions repre-
sents a marked departure from past
Practice. Although Title VII was en-
acted in 1964, this is apparently the
first litigation challenging contribu-
tion difkrences based on valid actu-
arial tables. Retroactive liability
could be devastating for a pension
fund." The

[435 US 723]
harm would fall in large

part on innocent third parties. If, as
the courts below apparently contem-
plated, the plaintiffs' contributions
are recovered from the pension
fund," the administrators of the
fund will be forced to meet un-

changed obligations with diminished
assets." If the reserve proves blade-
gloat), either the expectations of all
retired employees will be disap-
pointed or current employees will be
forced to pay not only for their own
future security but also for the un-
anticipated reduction in the contri-
butions of past employees.

Without qualifying the force of the
Albemarle presumption in favor of
retroactive relief, we conclude that
it was error to grunt such relief in
this case. Accordingly, although we
agree with the Court of Appeals'
analysis of the statute, we vacate its
judgment and remand the case for
further proceedings consistent with
this opinion.

It is so ordered.

Mr. Justice Brennan took.no:part
in the consideration or decision of
this case.

carry considerable weight." See Chamtimg v
Flynn & Emrich Co. 541 F2d 1040, 1045 ICA4
1976).

42. (12131 The iifisert 'lint, the
iiwilud in this clew 'would not be crippling to
II,,,,. defelifimits, hOCIlt010 11 Is tittlittYl to coo-
Intuitions between 0)72 tint 1975. nut we
ciiiiiiet bust. ii ruling on the finis of this case
!none. As this Court noted in Albeinifile Pa-
per Co. v Mcssfy, .122 US 405, 45 1, Ed 2f1 280,
95 S Ct 2362, equitlible reffiedies unity be
flexible but they still must be founded on
principle. "lintx)rtant national goals would be
frustrated by a regime of discretion dint 'pro-
duce(d) different results for breaches of duty
in situations that cannot be differentiated in
policy.'" Id, tit 417, 45 L Ed 2d 280, 95 S Ct
2362. Employers are not liable for improper
contributions made more than two years be-
fore u charge wits filed with the EEOC. 42
USC 2000e-5(g) (1970 ed Supp V) [42 USCS
2000e-5(g11. But it is not unusual for cases to

'remain within the EEOC for years after a
charge is filed, see, e.g., Occidental Life Ins.
Co. v EEOC, 432 US 355, 51 L Ed 2d 402, 97 S
Ct 2447 (3 years, 2 months), and that delay is

but a prelude to the time inevitably consymed
in civil litigation.

43. The Court of Appoint' plainly expected
the pistil to pay the award, for it noted that,
imposing retronctivu nubility "might !env°
the plan soniewlint unner-lunded." 553 F2d,
at 592. After 'linking this obeerviitIon, the
Court of Appeuld suggested a series of poeeible
solutions to the probleni—the benefits of all
retired workers could be lowered, the burden
on current employees could be increased, or
the Department could decide to contribute
enough to offset the plan's unexpected loss.
Ibid.

44. Two commentators urging the illegality
of gender-based pension plans noted the dan-
ger of "staggering damage awards," and they
proposed as one cure the exercise of judicial
"discretion (to) refuse a back-pay award be-
cause of the hardship it would work on an
employer who had acted in good faith . . . ."
Bernstein & Williams, Title VII and the Prob-
lem of Sex Classifications in Pension Pro-
grams, 74 Colurn L Rev 1209, 1226,1737
(1974).
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SEPARATE OPINIONS

Mr. Justice Blackmun, concur-
ring in part und concurring in the
judgment.

Mr. Justice Stewart wrote the
opinion for the Court in Geduldig v
Aiello, 417 US 484, 41 L Ed 2d 256,
94 S Ct 2485 (1974), and joined the
Court's opinion in General Electric

v Gilbert, 429 US 125, 50 L Ed
2d 343, 97 S Ct 401

FM US 7211
(1976). Mr. Jus-

tice White and Mr. Justice Powell
joined both Geduldig and General
Electric. Mr. Justice Stevens, who
writes the opinion for the Court in
the present case, dissented in Gen-
eral Electric. 429 US, at 160, 50 L
Ed 2d 343, 97 S Ct 401. Mr. Justice
Marshall, who joins the Court's ?pin-
ion in large part here, joitrod, the
dissent in both Geduldig and Gen-
eral Electric. 417 US, at 497, 41 L
Ed 2d 256, 94 S Ct 2485; 429 US, at
146, 50 L Ed 2d 343, 97 S Ct 401. My
own discomfort with the latter ease
was apparent, I believe, from my
separate concurrence there. Ibid.

These "lineups" surely are not
without significance. The participa-
tion of my Brothers Stewart, White,
and Powell in today's majority opin-
ion should be a sign that the deci-
sion in this case is not in tension
with Geduldig and Generpl Electric
and, indeed, is wholly consistent
with them. I am not at all sure that
this is so; the votes of Mr. Justice
Marshall and Mr. Justice Stevens
would indicate quite the contrary.

Given the decisions in Geduldig
and General Electric—the one con-
stitutional, the other statutory—the
present case just cannot be an easy
one for the Court. I might have
thought that those decisions would
have reouired the Court to conclude

that the critical difference in the
Department's pension paynients was
based on RIC expectancy, a nonstig-
matizing factor that demonstrably
differentiates females frem males
and that is not measurable on an
individual basis. I might have
thought, too, that there is nothing
arbitrary, irrational, or "discrimina-
tory" about recognizing the objective
and accepted (see ante, at 704, 707,
and 722, 55 L Ed 2d, at 663, 665,
674) disparity in female-male life
expectancies in computing rates for
retirement plans. Moreover, it is un-
realistic to attempt to force, as the
Court does, an individualized analy-
sis upon what is basically an insur-
ance context. Unlike the possibility,
for example, job
applicants for ualificilliensilefore

oymen , lere is simply no vyLly
d tel.-111111717r— adva a

The Court's rationale, of course, is
that Congress, by Title VII of the
Civil Rights Act of 1904, as
amended, intended to

L.136 US 7251
eliminate,

with certain exceptions, "race, color,
religion, sex, or national origin." 42
UST § 2000e-2(a)(1) 142 USCS
§2000e-2(a)(1)1, as factors upon
which employers may act. A pro-
gram such as the one challenged
here does exacerbate gender con-
sciousness. But the program under
consideration in General Electric did
exactly the same thing and yet was
upheld against challenge.

The Court's distinction benygga
the  preserlt  case_ancl_Genezal—Lkwa..--
tLic—jhat the  --perraitted—oiar.ses—
there wersameant women and
non  regnant Per ono,EparC
a male ante, at 715, 55 I_ Ed 2d,
at 069—seems to me to be just too
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It is probably the only distinc-
tion that can be drawn. For me, it
does not serve to distinguish the
case on any principled basis. I there-
fore must conclude that. today's deci-
sion cuts back on General Electric,
and inferentially on Geduldig, the
reasoning of which wns adopted
there, 429 US, tit l:13-1:JG, 50 I, Ed
2d 343, 97 8 Ct. 401, and, indeed,
makes the recognition of those cases
us continuing precedent somewhat
questionable. I do not say that this is
necessarily bad. If that is what Con-
gress has chosen to do by Title \til—
es the Court today with such assur-
ance asserts—so be it. I feel, how-
ever, that we should meet the pos-
ture of the earlier cases head on and
not by thin rationalization that
seeks to distinguish but fails in its
quest.

I therefore join only Part IV of the
Court's opinion, and concur in its
judgment.

Mr. Chief Justice Burger, with
whom Mr. Justice Rehnquist joins,
concurring in part and dissenting in
part.

I join l'ati IV ()I the Court's opin-
ion; as to Purls I, II, and III, I dis-
sent,

Gender-based actuarial tables
have been in use since al least

1.1:15 US 726J
1843,,

and their statistical validity has
been repeatedly verified.' rhe vast
life insurance, annuity, and pension

plan industry is based on these ta-
bles. As the Court recognizes, ante,
at 707, 65 L Ed 2d, at 665, it is a
fact that "women, as a class, do live
longer than men." It is equally true
that employers cannot know In ad-
vance when individual members of
(he classes will die. Ante, at 708, 55
I, Ed 2d, at 665. Yet, if they are to
operate economically workable
group pension programs, it is only
rational to permit them to rely on
statistically sound and proven dis-
parities in longevity between men
and women. Indeed, it seems to me
irrational to assume Congress in-
tended to outlaw use of the fact that,
for whatever reasons or combination
of reasons, women as a class outlive
men.

The Court's conclusion that :the
language of the civil rights statute is
clear, admitting of no advertence to
the legislative history, such as there
was, is not soundly based. An effect
upon pension plans so revolutionary
and discriminatory—this time favor-
able to women at the expense of
mem-should not be read into the
statute without either a elem. state-
ment of that Intent In the statute, or
11111110 11111101(11)11 111 legln-
halve 1118Lory that this was Con-
gress' purpose, The Court's rinititil
dismissal of Senator Humplirey's up-
parent, assumption that the "Act
would have little, if any, impact on
existing pension plans," ante, at 714,
55 L Ed 2d, at 669, is to dismiss a
significant manifestation of what im-
pact on industrial benefit plans was

• It is of interest that Mr. Justice Stevens,
In his dissent in General Electric, strongly
protested the very distinction he now must
make for the Court.
"It is not accurate to describe the program

as dividing '"potential recipients into two
groups—pregnant women and nonpregnant
persons." ' . . . The classification is between

es f viol, nf :1 In A

those who do not." 429 US, at 161-162, n 5,
50 L Ed 2d 343, 97 S Ct 401.

1. See H. Moir, Sources and Characteristics
of the Principal Mortality Tables 10, 14
(1919). '

2. See, a. g.. United Nations, 1970 Demo-
•••••••61,;/• Akrgeblr 7111-794 110711
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contemplated. It is reasonably clear
there was no intention to abrogate
an employer's right, in this narrow
and limited context, to treat women
diffi-rently Irma men in the face of
historicel reliance on mortality expe-
rience StiltititiCS. Cr. Mao, at 713 n
25, 55 I. Ed 2d, at 668.

The reality of differences in hu-
man mortality is what mortality ex-
perience tables reflect. The differ-
ence is the added

[435 US 7271
longevity of

women. All the reasons why women
statistically outlive men are not
clear. But categorizing people on the
basis of sex, the one acknowledged
immutable difference between men
and women, Is to take into account
all of the unknown reasons, whetper
biologically or culturally based, dr
both, which give women a signifi-
cantly grouter life expectancy than
men. It is therefore true aS the
Court says, "that any individuars
life expectancy is bused on a number
of factors, of which sex is only one."
Ante, et 712, 56 la Ed 2d, at 668. Ilut
It ill lint Irne 1Ind by seizing upon
Lime only contitant, "tiwileurable" fac-
tor, no others were taken into lie-
count. All other factors, whether
known but variable--or unknown —
are the elements which nutomati-
telly eccount for the netiiiirial
perity. And all ere ticcousited for
when the constant factor is ir73ed as
basis for determining the costs and
benefits of a group pension plan.

here, of course, petitioners are
discriminating in take-home pay be-
tween men and women. Cf. General
Electric Co. v Gilbert, 429 US 125,
60 L Ed 2d 343, 97 S Ct 401 (1976);
Nashville Gas Co. v Satty, 434 US
136, 54 L Ed 2d 356, 98 S Ct 347
(1977). The practice of petitioners,
however, falls squarely under the

69-789 0 - 81 - 7

Pay Act of 1963, 29 USC § 206(d) [29
USCS §206(d)], incorporated into Ti-
tle VII by the so-called Bennett
Amendment, 78 Stat 257, now 1JSC
§2000e-2(11) 1,12 USCS §2000e-2(h)1.
That exemption tells us that an em-
ployer may not discriminate between
employees on the basis of sex by
paying one sex lesser compensation
than the other "except where such
payment is made pursuant to . . . a
differential based on any other fac-
tor other than sex . . . ." The "other
lector other than sex" is longevity;
sex is the umbrella-constant under
which all of the elements leading to
differences in longevity are grouped
and assimilated, and the only objec-
tive feature upon which an employer
—or anyone else, including insur-
ance companies—may reliably base
a cost differential for the "risk" be-
ing insured.

This is in no sense a failure to
treat women as "individuals" in vio-
lation of the statute, as the Court
holds. It is to treat

14:15 US 72A1
Iht`111 its illtliVidu-

it is possible to do in tlw face
of each

individual life. Individually, every
woman ham the mune statistical

of outliving men. This is the
essence of basing decisions oil relia-
ble statistics when individimil deter-
minations are infeasible or, as here,
impossible.

Of course, women cannot be dis-
qualified from, for example, heavy
labor just because the generality of
women are thought not as stroi.g as
men—a proposition which perhaps
may sometime be statistically de-
monstrable, but will remain individ-
ually refutable. When, however, it is
impossible to tailor a program such
as a pension plan to the individual,
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of reliable statistical facts to the
individual, for whom the fncts can-
not be disproved until long after
planning, funding. and operating the
program have been undertaken.

I find it anomalous, if not contra-
dictory, that the Court's opinion tells
us, in effect, ante, at 717-718, and n
33, 65 L Ed 2d, at 671, that the
holding is ,not really a barrier to
responding to the complaints of men
employees, as a group. Tho Court
states that employers may give their
employees precisely the same dollar
amount and require them to secure
their own annuities directly from an
insurer, who, of course, is under no
compulsion to ignore 135 years of
accumulated, recorded longevity ex-
perience.'

Mr. Justice Marshall, concurring
in part mid dissenting in pert.

I agree that Title VII of the Civil
Rights Act of 1961,,  us amended, for-
bids pet it loners' Print icy of requiring
female employees to make 'urger
emit rand ions In it peasina land Ilata

194 1291
do ititule entidayoaa. I IlativIllue Juin
till the Coturri trIdahat except
l'at I. IV,

Ala ar,i eft %villt flat l'ata.l'a Onto-
meal iii Part IV that, once a Title
VII violation is found, Albeiiiiirlo
Paper Co. v Moody, ,122 US /105, ,15
L I.:(1 2d 280, 95 S CL 2362 (1976),
eatablishes a "premanp:iatt in Envoi.
of retroactive liability" and chat this
presumption "can seldom be over-
come." Ante, at 719, 55 L Ed 2d, at
672. But I do not agree that the
presumption should be deemed over-
come in this case, especially since

the relief wits granted by the Dis-
trict Court in the exercise of its
discretion and W118 upheld by the
Court or Appeals. I would affirm the
decision below and therefore cannot
Join Part IV of the Court's opinion
or the Court's judgment,

In Albemarle Paper Co. v Moody,
supra, this Court mudo clear that,
subject to the presumption in favor
of retroactive relief, the District
Court retains its "traditional" equi-
table discretion "to locate 'a just
result," with appellate review lim-
ited to determining "whether the
District Court was 'clearly erro-
neous' in its factual findings and
whether it 'abused' its . , discre-
tion." 422 US, at 424, 45 L Ed 2d
280, 95 S Ct 2362, Sae also Fed Hutu
Civ Proc 52(a) (district court Ilnqings
"shall not be set aside unless clearlY
erruiwous"); Zenith Iladio Corp. v
liazeitino Research, Inc. 395 US 100,
123, 23 L 2d 129, 89 S CL 1562
(1969). The Court here does not as=
HVI1 Dint tiny findings el* the District
Court were clearly erroneous, nor
(Iwo II conclude Dint tiwre Witt4 any
ohms, ditierption, Itmlenti, It 'lintel;
merely that the District Court gave

iillention',1 to vortulti
factors In striking the equitable bal-
imi.o, Ante, lit Ill), 55 11 P:11 :441, at
672.

The first such factor mentioned by
the Court relates to the "complex-
ity" of the Wine presented Imre,
which may have led some pension
fund administrators to assume that
"a program like the Department's
was entirely lawful," and that the
alternative of equal contributions
was perhaps unlawful because of a

3. Thin C11.41.1, of course, hits nothing to do qualification the Bennett Amendment permit-
with discrimination because of race, color, led by its incorporation of the Equal Pay Act
religion, or ' national origin, cf. ante at 709 pertained only to claims of discrimination. . 1
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ikireeived "unfairinessl" to men.
Aldo, ut 720, 511 L Ed 2d, at 672. Tho
District Court found, however, that
petitioners "should have been placed
on notice" of the illegality of requir-
ing larger

[.1:15 US 7:10]

contributions from women
on April 5, 1972, when the Equal
Employment Opportunity Commis-
sion amended its regulations to
make this illegality clear.' The retro-
active relief ordered by the District
Court ran frum April 5, 1972,
through December 31, 1974, after
which date petitioners changed to an
equal contribution program. See
unto, ut 706, 65 L Ed 2d, at 664.
Even if the April 1972 beginning
dale wore too early, us the Court

mac, at 710 n 36, 65 L Ed
2d, at 672,1 during the nearly three-
year period involved there surtlY
watt mama point at which "cunt-Kivu-
lions and intelligent administra-
tom" ante, at 720, 55 l, Ed 2d, at
672, should Imve responded to the

- HE( )C 'H guidelines. Yet the Cowl

I. The IhnIrlet t1ottorl optiolinl Ihe fallawlag
ft  vie,1)( limo,

It hv it tIvlinisii wide, Tills 11'111
to iv rIttirge uf nett lit botellIn
Ilitti oho 1.1/611 or mat, 10,„,1„,

'vac,. I one art thr stlipt... 211 till
f 111114 1/10." 3117 I, Stipp 10(41, loll (Il) I'm

'lbw 21/ (111 D 100,1.011)) (1)1111 (employer
limy not "ollscrInolmite helWl`i'll 1111111 111111

W1/1111`11 1411 11 111111111 lo (tinge lieitypiii")
tidiipiet1 Apr. 5, 10721; 1604.9(1) temployer's
(1t1111111111 1/11111 limy root hen,
Ills on the [nods of ties") tiiilopted Apr. 5,
1972).

2. The Court also contends that respondents
were not entitled to a refund of the full
difference between the contributions that they
made and the contributions made by similarly
situated men, but rather only to the differ-
ence between their contributions "and the
contributions they would have made under an
actunrinlly sound nnd nondiscriminatory
plan." Ants, at 720, n 36, 65 L Fd 2d, at 672.
This point, like the question of the appropri-
.too 'Into Aluosiennel in Mort not retion44 by

today denies all retroactive relief.

without even knowing xvliet her pe-

titioners made any efforts to ascer-

tain their particular plan's lcitlit y.

The other major factor relied on
by the Court in "the potential
impact . . . on the economy" that
might result from

[435 US 731]
retroactive

changes in "the rules" applying to
pension and insurance lu ads. Ac-
cording to the Court, such changes
could "jeopardiviej [an] insurer's sol-
vency and, ultimately, the insureds'
benefits." Ante, at 721, 55 L Ed 2d,
at 673. As with the first factor, how-
ever, little reference is made by the
Court to the situation in this viow.
No claim IS made by either petition-
ers or the Court that the relief
granted here would in any way have
threatened the plan's solvency, or

• indeed that risks of this nature were
not "foresetinj" and thus "included

in the calculation of liability" and
reflected in "the rates or contribu-

tions charged," ibid.' No one has

pellitonma rond woad., Ito 'Inv mtott i.ti.
pomp 'P111101.1,1 In II,.. t tI o om live teller

nol lot comploto R. 1,
teller On lin merlin. ittoto-ot,o.to, It,,, I tilt I'
1 "tin 1:n din laiiin lu rm.

illayeea tai nit mount footing t,tolo Ilmir 111711/,

1'11 ,4,,, I,,',,. amok, waa
attriiiiillve m4;10.11141 hy ihii wo‘11,1 poll
have lull Ilie women with inmsion
pnyintotos nlitilloirly ntiontoo.ol num for Ihe
relevonot periotl.

3. When reiipooliolo,ifitt Olen. clittrro• %volt
the EVAR' in Juno 1971, mitts 'tars wet,. put
on notice of the possibility of retroactive relief
being awarded. At that point they could have
-and, for all we know, may have-acted to
ensure that the outcome of the litigation did
not affect the viability of the plan by. for
example, escrowing amounts to cover the con-
tingency of losing to respondents. A prudent
pension plan administrator, however,t-rtain
of his legal posito,,n, could not reasonably
have ignored such ,4 contingency.

Thus,'while the court is correct that years
of 14h-ration ntnv MIAS 1 P after 8 chiorre in filed
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suggested, moreover, that the rela-
tively modest award at issue—in-
volving a small percentage of the
amounts withheld train respondents'
paychecks It,, pension purposes over
33-month period, see 553 F2d 58I,

692 (CA9 I976) • could in any way he
considered "devastating," mite, at
722, 55 L Ed 2d, at 674. And if' a
"devastating" award were made

[435 US 7321

in
some future case, this Court would
have ample opportunity to strike it
down at that time.

The necessarily speculative char-
acter of the Court's analysis in Part
IV is underscored by its suggestion
that the retroactive relief in this
case would have led to a reduction
in the benefits paid to retirees or an
increase in the contributions paid by
current employees. Ante, at 722-723,
55 I, Ed 2d, at 674. It states that
taking the award out of the pension
fund was "apparently contemplated"
by the courts below, ante, at 723, 55
L Ed 2d, at 674, but the District
Court gave no indication of where it
thought the recovery would comeThp cowl (.1. App,,ds listed iinumwr or totinint,4 th,,
motley here involved, including in-
creased employer contributions to
the fund or one lump sum payment
from the Department. 553 F2d, itt
692. Indeed, the Departteent itself
contemplated that the money for the
award would come from city reve-
nues, Pet for Cert 30-31, with the

Department thereby paying for this
Title VII award in the same way
that it would have to pay any ordi-
nary back pay award arising from its
discriminatory practices. Hence the
possibility of "harm" falling on "In-
nocent" retirees or employees, ante,
at 723, 55 L Ed 2d, at 074, Is here
largely chimerical.

There are thus several factors
mentioned by the Court that might
be important in some other case but
that appear to provide little cause
for concern in, the case presently
before us. To the extent that the
Court believes that these factors
were not adequately considered
when the award of retroactive relief
was made, moreover, surely the
proper course would be a remand to
the District Court for further-find
ings and a new equitable assessmentor the appropriate remedy. When
the District Court was found to have
abused its discretion by denying
buck pay in Albemarle, this Court
did not take it upon itself to formu-
late an award; it remanded to the
District Court for this purpose. 422
US, at 424, 436, 45 L Ed 2d 280, 96 S
Cl 2362. There is no more reason for
the Court here to deny all retroac-
tive relief on its own; once the rele-
vant legal considernti011ti aro estab-
lished, the

[435 US 7331
task of finding the facts

and applying the law to those facts
is best left to the District Court,
particularly when an equitable

with the EEOC, this fact is largely irrelevant
to the Court's concern about "major unfore-
seen contingencies," such as an award of
retroactive relief adversely affecting the finan-
cial integrity of the pension plan. Ante, at
721, 722, n 42, 55 L Ed 2d, at 673, 674. And it
is hardly likely that a retroactive award for
the period prior to the filing of the EEOC
charge would be "devastating" for the plan,

years. Ante, at 722, and n 42, 55 L Ed 2d, at
674; see 42 USC 2000o-5(g) (1970 ed Supp V)
142 USCS 2000e-5401. In the instant case the
period from when the award began to run
until the charge was tiled with the EEOC was
Just over one year, from April 1972 to June
1973. Even the liability for this period, more-
over, at most would have involved only a
small percentage of the contributions made by

t... infra
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435 US 702, 55 1, Ed 2d 657, as S l't 1370

search for a "'just result.'" is in-
volved, id., at 424, 45 L Ed 2d 280,
96 S Ct 2362.

in this ease, however, I do not
believe that a remand is necessary.
The District Court considered the
question of when pelitionm could
be charged with knowledge or the
state of the law, see supra, at 729-
730, 65 L Ed 2d, at 679, and petition-
ers do not challenge the particular
date selected or claim that they
needed time to adjust their plan. As
discussed above, moreover, no claim
is made that the Department's or
the plan's solvency would have been
threatened, and it appears unlikely
that either retirees or employees
would have paid any part of the
award. There is every indication, in
short, that the factors which ttie
Court thinks might be importait in
some hypothetical case are of no
concern to the petitioners who would
have had to pay the award in this
case.

The Court today reaffirms "the
force of the Albemarle presumption
in favor of retroactive relief," nate,
at 723, 65 Ii Ed 2d, at 674, yet fails

to give effect to the principal reason
why the presumption exists. In Albe-
marle we emphasized that a "cen-
tral" purpose of Title VII is "malting
itersona whole for injuries sidkred
through past discrimination." 422
US, al 421, 45 I. Ed 2,1 200, 05 S
2:162; see id., at 418, 422, 45 I, Ed 2d
280, 95 S CL 2362. Respondents in
this case cannot be "mad... whole"
unless they receive a refund of the
money that was illegally withheld
from their paychecks by petitioners.
Their el:tint to these funds is more
compelling than is the claim in
many backpay situations, where the
person discriminated against re-
ceives payment for a period when he
or she was not working. Hero, hi the
Court of Appeals observed, respon-
dents "actually earned the amount
in question, but then had it taken
from them in violation or Title VII."
553 102d, at 592. In view of the
strength of respondents' "restit a.
tion"-like claim, ibid., and in view or
the statute's "central" make-whole
purpose, Albemarle, 422 US, at 421,
45 L Ed 2d 280, 95 S Ct 2:162, I
would affirm the judgment or the
Court or Appeals.

(
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U.S. Department of Labor Office of the Secretary
Women's Bureau
Washington, D C. 20210

ECONOMIC RESPONSIBILITIES OF WORKING WOMEN

In 1978, while the Nation was still emerging from the 1974-75 economic
recession, women continued to join the work force in increasing numbers. An
average of some 42 million women were in the labor force (working or looking for
work) during the year. Of this number, almost 39.9 million were employed either
part- or full-time. During the decade 1968 to1978, some 18 million additional jobs
were created in new or expanded industries. These new jobs provided employment
opportunities for more than 11 million women - and more than 7 million men.

Women work for the same reasons men do—most importantly, to provide for
the welfare of themselves, their families, or others. Over 40 percent of the women
in the labor force in 1978 had never married, or were widowed, divorced, or
separated. Most of the 10.2 million women workers who were never married were
working to support themselves, and some had to support others as well. Nearly all
of the 8.0 million women workers who were widowed, divorced, or separated from
their husbands—particularly the women with children—were working for compelling
economic reasons. In addition, the 4.1 million married women workers whose
husbands had incomes below $7,000 in 1977 almost certainly worked because of
economic need. Finally, about 3.1 million women would be added if we take into
account those women whose husbands had incomes between $7,000 and $10,000.1/
In all, nearly two-thirds of the women in the labor force in 1978 worked to support
themselves and their families, or to supplement low family incomes. Of course, all
working women contribute to the well-being of themselves and their families.

Among the 5.6 million wo.nen of minority races 2/ who were in the labor
force in March 1978, more than half (58 percent) had never married, or were
widowed, divorced, or separated from their husbands. About 1 out of 8 (12 percent)
was a wife whose husband's 1977 income was below $7,000. About four-fifths of
the minority women workers had never married, or were widowed, divorced, or
separated, or had husbands earning $10,000 os less.

1/ The Bureau of Labor Statistics estimate for a low standard of living for an
urban family of four was $10,481 in autumn 1977.

2/ The term minority races refers to all races other than white. Blacks
constitute about 90 percent of persons other than white in the United States.
Spanish-origin persons are generally included in the white population—about 93
percent of the Spanish-origin population is white.
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The marital status of women workers in March 1978 was as follows:

Marital status

All women
Women of

minority races

Number

Percent
distri-
bution Number

Percent
distri-
bution

Total 40,971,000 100.0 5,556,000 100.0

Never married 10,222,000 24.9 1,610,000 29.0

Married (husband present) 22,789,000 55.6 2,357,000 42.4

Husband's 1977 income:
Under $7,000 4,082,000 10.0 691,000 12.4

$7,000 to $9,999 3,088,000 7.5 446,000 8.0

$10,000 to $12,999 3,904,000 9.5 429,000 7.7

$13,000 to $14,999 2,213,000 5.4 184,000 3.3

$15,000 to $19,999 4,872,000 11.9 375,000 6.7

$20,000 and over 4,630,000 11.3 232,000 4.2

Other marital status 7,960,000 19.4 1,589,000 28.6

Married (husband absent) 1,802,000
T---4.4 635,000 11.4

Widowed 2,269;000 5.5 357,000 6.4

Divorced . 3,888,000 9.5 597,000 10.7

Women heads of families.-Of the 57.2 million families in March 1978, women

headed 8.2 million of them. About 4.9 million, or 59 percent, of the women family

heads were in the labor force, and more than three-fourths of these workers were

the only earners in their families. More than 1 out of 10 women in the labor force

was head of a family. Among the 2.4 million minority women heading families in

March 1978, 56 percent were in the labor force. More than 2 out of 5 minority

women workers headed a family.

About one-third of the families headed by women had incomes below the
poverty level in 1977.3/ This was true for about half of all minority families
headed by women. Female-headed poor families represented 49 percent of all poor
families. For those families headed by women who worked during 1977, however,
about 1 out of 5 (1 out of 3 minority families) had an income below the poverty

level. Among families headed by women who worked year-round in full-time jobs, 5
percent (11 percent of minority families) were poor.

3/ The low-income or poverty level is based on the Bureau of the Census
definition of poverty, adjusted annually in accordance with changes in the Depart-
ment of Labor's Consumer Price Index. Classified as poor in 1977 were those

nonfarm households where total money ilipme was less than $3,075 for an

unrelated individual; $3,951 for a couple; and $6,191 for a family of four. (The
poverty level for farm families is set at 85 percent of the corresponding level for
nonf arm f amil ies.)
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Mothers with husband present.—Of the 22.8 million married women (husband
present) who were in the labor force in March 1978, 12.5 million had children under
18 years of age. About 5.5 million mothers were working to supplement low family
incomes. Included were 1.7 million mothers whose spouses had 1977 incomes below
$7,000 and 1.6 million whose spouses had incomes between $7,000 and $10,000.

Among the 1.6 million minority women who were working wives and mothers
in March 1978, about 45 percent had husbands whose 1977 incomes were below
$10,000. Of these mothers, 383,000 had spouses with incomes below $7,000 and
318,000 had spouses with incomes from $7,000 to $10,000.

Wives whose husbands are unemployed or unable to work.--In the 47.4 million
husband-wife families, there were 1.3 million husbands (some 163,000 minority
husbands) who were unemployed in March 1978, although they were in the labor
force and actively looking for work, and 8.6 million husbands (nearly 708,000 minor-
ity husbands) who were not in the labor force. Some 729,000 wives of unemployed
husbands and 1.8 million wives whose husbands were not in the labor force were
working or seeking work. Many of these women were the sole support of their
families.

Women whose husbands are employed in low-wage occupations.--In March
1978 there were 570,000 married working women whose husbands were farm
workers; another 929,000 had husbands who were nonfarm laborers; and 1.2 million
had husbands employed in service occupations. The median wage or salary income
of men in these occupations was low in 1977—$7,002 for farm laborers and super-
visors; $2,829 for farmers and farm managers; $10,826 for nonfarm laborers; and
$10,354 for service workers (except private household).

Many wives were employed in the same low-wage occupations. There were
195,000 wives employed as nonfarm laborers, with a median wage or salary income
of $7,433 in 1977, and 3.4 million employed as service workers (except private
household), with a median wage or salary which was much less than that of men, at
$6,431.

Working wives' contribution to family income.--The money contribution of
working wives is of crucial importance when it raises family income above the low-
income level. About 5 percent of all husband-wife families had incomes below
$7,000 in 1977 when the wife was a worker; 18 percent, when she was not. There is
a similar impact of wives' earnings among families with incomes below $10,000.
When the wife was in the labor force, about 11 percent of all husband-wife families
had incomes below $10,000, but when she was not, nearly 3 times as many families
(30 percent) had incomes below this amount.

Among all wives who worked during 1978, the median contribution was more
than one-fourth of the total family income; among those who worked year round
full time, it was nearly two-fifths. About 2.9 million wives, or 12 percent of all
wives who worked, contributed half or more Of the family income.

- •



101

Wives' Contribution to Family Income,
by Work Experience, March 1978

Work experience Number

Median
percent
contri-
bution

Number
contrib-
uting half
or more

Percent
contrib-
uting half
or more

Total wives

Worked full time:

24,839,000 26.1 2,935,000 11.8

50 to 52 weeks 20,039,000 38.2 2,274,000 11.3

27 to 49 weeks
1 to 26 weeks or

1 to 52 weeks part time

3,290,000

10,924,000

29.8

11.1

387,000

274,000

11.8

2.5

Source: U.S. Department of Commerce, Bureau of the Census, and U.S.
Department of Labor, Bureau of Labor Statistics.

September 1979
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"ENDING INSURANCE DISc_RImiNATTnne

.•,,hn Dingell (D Mich.)

is author of a bill ic,lreducrrd lo
Sion of Congress to G.,r, idco arid or

• —Ltiort in irr.usanco.

of insurance is rife with discrirnina-

-7--a•zzeinst blacks in almost every policy cute-
against both men and women in dillerent

▪ 3• ....3 irr life insurance, annuities, and health and
insurance.

resurarice industry, in fact, has in the past
• enly discriminated against btacks on the

▪ !hat they had higher mortality rates, were
—zee ,r -esponsible or neglieent, or .'ere otherwise

;catty burdensome to insure. The industry no
• 'rakes such arguments, but nevertheless,

• us to discriminate against blacks in more

▪ 7r:stance, a report given to the U.S. Commis-
• or Civil Rights in February, 1979, from seven
r.- 7::fwes1ern stale advisory committees, examined

policies as they affect property insurance.
77-s- re=.prt documented the fact that insurance for

in inner cities is increasingly difficult to
et-eir._ Minorities are most affected by this, the re-
-▪ ' _, because of their concentration within the
r,- ,an centers of the nation's large metropolitan
a -evs. "The study pointed out that the urban riots- of
t'e affected insurance companies' deciS'ions

es' "tor withdraw coverage for property in inner
c': es, 1-...ut it noted, too, that "insurance unavailabil-
piaed several cities for many years even before

t'7e 195.-Ys."

The study cited 1967 data from the National Ad-
r.Thory Panel on Insurance which showed that 30
percent  of residents and 40 percent of businessmen
in the poverty areas of six cities had serious prob-
lems in obtaining insurance. Among those who were
uninsured, over 50 percent of the homeowners and
35 percent of the businessmen said insurance was
unavailable.

The Civil Rights Commission study described
practices which make it difficult for inhabitants of
certain areas of cities to get insurance while resi-
dents of other areas have no such problems as
"geographical discrimination" or "redlining." The
latter phrase refers to a company's allegedly mark-
ing in red pencil areas on city maps where they will
not write insurance.

The Commission report cited a number of "red-
lining" activities currently practiced by some insur-
ance companies. These include:

• Locating agents only in certain areas of cities;

• Refusing, limiting, or varying insurance avail-
ability solely because of age of a building, or
due to subjective judgments that certain areas
are "deteriorating" or channing";

• Rnfusing, limiting. or varying insurance availa-
bility due to ,..ittijec.tive perceptions of "ad-
verse factors" such as the race or r.ex of an
applicant or the racial composition of the geo-
graphic area in which the risk is located;

•

-•...

• 110quiiing ira,limctrUrts In cert;,in Icit'aticns
v.ithin a stale but not within other IcicatirAis;

• Informally instructing or formally requiring
agents to avoid certain areas; and

Varying onderwritiog practices solely by ZIP
code.

The report went on to note that "redlining" prac-
tices contribute to the decline of neighborhoods.
"Once an area starts to deteriorate, or is perceived
as deteriorating, a prophecy occurs. A
healthy community begins to deteriorate arid one
which :nay have had only marginal problems soon
finds it has major ones. ‘Vhellier the initial with-
drawal or limitation of insurance is based Or:
business practices' or amounts to blatant arbitrary
discrimination and redlining matters little after a
trend is established."

Sex Discrimination • - '••
Sex discrimination in the industry is still blatant

and widespread.
The industry argues that sex discrimination is

justified because "women as a group have longer
life expectancy than men as a group." The same
justification can be made for discrimination against
blacks because white persons as a group have a
1,;nger life expectancy than black persons as a
".group. Such discrimination on the basis of race has

been outlawed by many stales, and so should such
discrimination on the basis of sex.
The industry's argument is based on a distortion

of the "average" man.
The fact is that most men and women can be

paired at death. For example, the Teachers Insur-
ance and Annuity Association and College Retire-
ment Equities Fund (TIAACREF) filed figures in a
recent case before the Supreme Court (Los Angeles
Dept. of Water and Power v. Manhart) concerning
the survival experience of 100,000 males and
100,000 females retiring at age 65. TIAACREF's fig-
ures showed that 85,193 women had the same death
age as 86,193 men; 13,807 more males than females
died at ages 66-80; and 13,807 more females than
males died at ages 81-100.
Thus, because less than 14 percent of the ,,omen

did not match the death aces of the men, all wo,nen
receive lesser monthly retirement benefits than all
the men, and all men receive more monthly retire-
ment benefits than all the women.

A reverse type of discrimination occurs in life in-
surance lump-sum payments. Because less than 14
percent of the men did not match the death ages of

.3 the women, all men pay higher piemiums for life
_ ansurance than women and in those cases where the
'men elected joint and survivor benefit plans, the
men suffered a greater reduction in their annuities
than all women who elected the same plan.

The insurance industry computes life insurance
and annuity rates and benefits almost excheavely on
the basis of sex arid disregards other more ai curate
classification criteria, such as smoking habits, phys-
ical condition, geographic location, family In alth
history, and recreational arid occupational ac.tivities
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P.esent Court Cases

.7:recent court a:7 :asr,, n; suits by employees

ie•rd seti.evs agai-at • a-s, have ruled that Title

VII Sit the Civil R'a`ts Aa-a zit 19G4, which prohibits

sex discrimination ;n prevents the use

of sex based diffa ,entiaia .- the rates and bandits

•.:rider annuity ant peraaa- plans, including those

cperated or s.upparted ▪ sarance companies for

employers. On April 25. 1;78, the US. Suprerne

.Court in the Manhart Ci5. S zuately rejected the in-

surance Industry's arguraieat that group discrimina-

tory treatment as to ina...,a-ze rates and pension

er aids can be justifiect a.- the basis of actuarial

tatiles indicating :riper : ̀ a•a rpectancy for a group
tranales, or ....trite e•s than for another

group (all rr.r.rles, or blas'a p.a•sorts).

The case invol, ed anre -aa-ayer operated pension

plan which required wc —en to make greater pay-

ments than men to the pe-sian fund: The Court said

that the Title VII prohibi:•:an against sex discrimina-

tion focuses on "the i-s.95-dual," and, therefore,
"precludes treatment of :aidividuals as simply com-

ponents of a racial, rerzicus, sexual, or national

class ..." . • _ • •
The court said that even a true generalization

about the class • of an indiVidual would be insulfi-

cient reason for treating the person differently be-

cause "there is no assurance that any individual

woman [or man) will actually fit the generalization."

In other words, the justices said, even if women as

a group do live longer than men as a group, many

women do not outlive men and many men actually

do outlive women.
Other decisions in lower federal courts have lot-

lowed the Supreme Court's position on this subject.

Al the state level, the Indiana Supreme Court has

ruled that the state agency which administers the
teachers' retirement fund violated both federal and

stale constitutional guarantees of equal protection

when it used a male mortality table to calculate
larger monthly annuity payments for male retirees

and the same table, with a five year setback, to cal-

culate smaller monthly annuity payments for female
retirees.
These judicial decisions which are beginning to

crack the barriers of discrimination based on race,
color, religion, or national origin are important and
praiseworthy. But, they cannot effectively treat the
prablem uniformly or comprehensively. This can be
done only through national legislation and by
changes in slate laws and regulations.

Federal and State Action

In the present session of Congress, I introduced
H.R. 100 to prohibit race and sex discrimination in
insurance. My bill would not prevent state law from
doing the job. Indeed, my bill recognizes the pri-

macy of state law by providing that any complaints
that an insurer has committed an unlawful discrim-
inatory act based on race, color, religion, sex or
national origin must first be filed with the appro-
priate state agency, if the slate has an anti-discrim-

ination law arid an agency to enforce it. Only if the
state does not have such a law or agency, or fails to
res01,0 the complaint, will any Federal agency or
court rve any role in resolving the matter. But the

presence of a Federal law will rnean that n slate
agency can proceed to Cl  ' rate such t inds ol dis-
crimination without any tear that Its astion May re-
sult in ilea,' ;MCP companies moving to another slate
which allows such discrimination. That is hecause
the Federal law will make the principle of rrondis-
criminalion uniform for insurers in all the states.

Slates, II must be noted, have already made some
commendable efforts toward ending discrirniriatiort
in insurance. The National Association of Insurance
Commissioners (NAIC), made up of heads of state
and territorial insurance commissions, last Novem-
ber issued a comprehensive report recommending
enactment of legislation to ban the use of sex arid
marital status as classification factors in auto In-
surance. . .
The report said that recent studies raise serious

questions about the validity of such factors. It cited
the following reasons for such questions:
• They fail the important test of controtlabilityi

that is, sex and marital status classifications
present almost no practical opportunities for
control of auto accidents. - : . .

• They have very little relationship to the test of
causality; that is, the connection between the
rating factor and the loss potential—since the
implied behavioral relationships "rely on ques-
tionable social stereotypes." _ ••.: •;

• Third, they substantially fail the lest of social
acceptability, as shown by a recent opinion
survey conducted for the Aetna Life and Cas-
ualty Insurance Company, which revealed that
"fewer than 14 percent of the people surveyed
believed that sex or marital status were accept-
able rating criteria."

Only in one test --What of stability and ease of
verification—did sex arid marital status receive high
marks as rating factors..
Therefore, the NAIC Import says "as rating char-

acteristics, sex and medial status are seriously lack-
ing in justification and are subject to strong public
opposition and should therefore be prohibited as
classification factors" in automobile insurance.

It is significant that two major government agen-
cies interpret existing flaws and executive orders
which prohibit race and sex discrimination in em-
ployment as also puteribiting sex differentiation
among employees in connection with pensions, and
insurance which are enployment fringe benefits.
This has been the clear-cut position of the Equal
Employment Opportunity Commission (EEOC) since
at least 1972 in its administration of Title VII provi-
sions of the Civil Rights Act. Moreover, the Depart-
ment of Labor last year aronounced that it intends to
adopt the same position.

Waking the nondiscrimination rule applicable to
all ipsurance, whether or riot employment related,
would not harm the insurairee industry. It can easily
develop non-sex based altos and payments by ad-
justments to reflect the mortality and disability ex-
perience of the total postulation rather than separ-
ately for men arid women. Indeed, the very purpose
of insurance is to spread risks, not to impose dis-
criminations not warranteli by the individual's own
circumstances.
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INSURANCE

FACT SHEET

Group Coverage

Insurance which is provided through employers is commonly group coverage and is part of an
employee benefits or "fringe" benefits package. Health, disability, life insurance and pensions are
typical kinds of employee benefits purchased from insurance companies. Discrimination against
women in employer provided insurance is found in coverage and benefits. For example, health and
disability insurance often excludes or restricts maternity and gynecological treatment by refusing to
cover single women or by limiting the maximum benefits. Coverage for abortion services is also often
excluded. Women workers may also lack access to group life insurance options, while men workers
do not.

Worker's compensation, unemployment compensation and social security are also employee
benefits, but they are required by law (worker's compensation is not required in some States); and are
government regulated. Thus, these employee benefits will not be discussed in the context of this
Fact Sheet.

Discrimination can be erased in employee benefits through enforcement of Federal and State
employment discrimination laws. Title VII of the Civil Rights Act of 1964, enforced by the Equal
Employment Opportunity Commission, has the most beneficial requirements in terms of employee
benefit discrimination. Guidelines on sex discrimination published by the Equal Employment Oppor-
tunity Commission specifically prohibit diffenent treatment and unequal benefits. The coverage of
maternity in health and disability plans has beeif a principal concern under Title VII. EEOC guidelines
require coverage of maternity as other temporary disabilities. The exclusion of maternity was held to
be permissible by the Supreme Court in General Electric Co. v. Gilbert, 97 S. Ct. 401 (1976), where
the Court overruled six courts of appeals decisions, giving no deference to EEOC guidelines.

Bills have been filed in Congress to amend Title VII to prohibit discrimination on the basis of
pregnancy in temporary disability plans, hospitalization benefits, and leave programs available through
employment. Hearings have been held in the House on H.R. 5055 and in the Senate on S. 995.
Favorable action has been taken in the Senate.

Other Federal guidelines are also applicable to employee benefits, as in those under the Equal
Pay Act (affecting all employers in commerce) and Executive Order 11246 (affecting Federal con-
tractors), but they permit unequal benefits and do not require that pregnancy-related disabilities be
treated like all other disabilities.

Cost is a very important factor in providing employee benefits and in fact some employers
and insurance companies argue that it is a key factor in addressing discrimination against women.
Employers and insurance companies assume that the costs of health insurance, pensions and tempo-
rary disability insurance are greater for women employees than for men employees, although we have
been unable to locate any data on actual costs for anything except temporary disability insurance.

It is very likely that the actual average cost of a typical package of employee benefits for
female employees is less than the actual average cost for male employees because of the following
factors: _

• health insurance typically includs provision for family coverage and employed women
have fewer children than women not in the labor force. [II Employed women also have
fewer health problems than women not in the labor force.

• actual costs of worker's compensation by sex of employees must he much less for women
than men as women have many fewer accidents, on the job, as well as off the job. 131
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• pension costs for women must be less than costs for men in many plans in tha
t the more

rapid rate of turnover of women and their shorter job tenure141 
cause the pension plan

contributions made on women's behalf to be returned to the "fu
nd." Additionally, any

pension formula that includes as a factor the employee's salary 
during the last years of

employment or the average salary for a short number of highest 
paid years compensates

disproportionately employees who have a wide difference betwe
en entering and leaving

salaries (a male pattern of employment). In many companies th
e clerical, custodial and

middle management employees are contributing disproportionately 
to executives' pensions.

Pensions

A special note is needed on pension schemes as both women work
ers and homemakers suffer

from discrimination. That is, women are less likely to earn pe
nsion rights because women may not

work continuously throughout their lives, and breaks in employ
ment typically cancel pension credits.

In addition, the industries employing large numbers of women 
do not tend to provide pensions.

Women who do work all their lives draw much smaller pensions th
an men because benefits are

payable on the basis of salary earned. The latest figures which comp
are yearly median income for men

and women show women with $970, men with $2,080 from private
 pension plans. 151

Although the working woman suffers in the pension system, t
he woman at home lives in an

even more precarious position with respect to pension benefits. 
Workers who wish to divest spouses of

any survivor benefits may do so without the participation of the 
spouse. A homemaker who assumes

that benefits will continue after her husband's death may be shocked to 
realize he didn't make

arrangements for her. Even more shocking is the dilemma of the
 homemaker whose husband agreed to

a survivor benefit but who passed away prior.to retirement. The 
homemaker in this situation is likely

to have no rights to earned pension benefits.

Aside from the systemic discrimination noted above, women ar
e treated differently than men

when they ire eligible to receive benefits under certain pension
 plans. In defined contribution plans,

women are paid lower periodic benefits based on a 5-9 year longe
r life expectancy than men are paid

even if they have paid equal amounts into the plan. The justification
 offered by the industry for this

practice is that women live longer than men and therefore total benefit
s, projected over their expected

lifetimes, will equal men's total benefits.*

Women argue that an individual woman should not be penalized b
y 'receiving lower monthly

benefits because her class (women) has a longer life expectancy.

Individual Coverage

Individual (non-group) insurance, privately purchased, is subjec
t to discriminatory practices in

availability, benefits and rates. That is, women do not have e
qual opportunity to buy insurance, to

receive comparable benefits and coverage, and their sex is com
monly used for purposes of assessing

them as a risk and determining the premium (the fee for the
 insurance). Common practices which

women face are:

• the refusal to insure homemakers for disability insurance

• the assignment of high risk, and thus high premiums, for 
individually purchased health

insurance -

• life insurance premiums Tor women which do not fully tak
e into account her longer life

expectancy 161

• restricted access to automobile and property and casu.ilty insulance lor divorced and

separated women
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Insurance discrimination in individual coverage is very difficult to erase for at least two
reasons:

1) insurance is essentially a state-regulated industry, and actions taken to eliminate sex dis-
crimination must take place on a state by state basis. 171 This is a painfully slow process
for those who seek industry-wide change.

2) insurance companies' policies and practices are based on discrimination between risks. In
order to cover the losses of the few. many ioust purchase insurance and pay premiums.
Companies insure "good" risks easily, and charge extra to insure "bad" risks or avoid them
altogether. Sex is one of the factors that insurance companies currently use to classify risk.
Far too often women have been considered "bad" risks, and have access to coverage and
rates accordingly. Although insurance companies have ceased treating blacks as a class,
they are not willing to cease treating women as a class.

Women's groups in some States have formed coalitions and task forces to confront insurance
discrimination. In some States, too, commissioners of insurance have joined in and even taken the. lead
in efforts to eliminate discriminatory practices. Reports which have been published as a result of such
efforts are a valuable resource in understanding insurance industry discrimination, whether it be group
or non-group.

Sex-Based Distinctions in Group and Individual Insurance

Underlying much of the discrimination that women face in insurance is the issue of whether
or not insurance companies should be allowed to. use sex as a classification factor in assigning risk
categories, in determining premiums and benefits -and in collecting data on the insured population.

State reports mentioned earlier, which delve deeply into all types of insurance stop just short
of advocating classification systems that do not separate by sex. For the most part, it is alternatively
recommended that recent, actuarially sound, data be used to justify premiums and rates, rather than
the decades-old, notoriously outmoded data that companies now use.IBI

Some investigators, as evidenced in the Michigan Insurance Commissioners Task Force Report,
decline to define as discriminatory "neutral practices which had a heavier impact on women" I? I andcontinued to describe this with examples:

of Law:

I) where differential rates apply to men and women based on actual experiences and

2) where differential annuity and pension benefits are paid based on actuanal data justifying
the differential. 1101

But others do not equivocate and state as has Professor Carol Goldberg of the UCLA School

-Sex discrimination involves a characteristic_ to which people are born and over which they have no ctintrol
I would argue_ that so long as there is sonic alternative method for establishing rates that reasonably reflect

the risk there is no compelling interest for classifying on the basis of sex." 1111

Insurance companies actively work to inathlain their prerogative of classifying by sex, however.
arguing that:

"There's a positive value in maintaining private insurance as an integral part of the nation's private economic
system on a reasonably flexible basis without forcing it artificially to meet every social goal of the moment.
This is particularly so until the evidence is stronger iliat such goals have bees articulated 111,110 duly enacted
laws:1121
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Insurance companies argue that sex-segregated classifications are required because otherwise

men would "subsidize" women in health, disability and pension lines of insurance while women's

experience would show they "subsidize" men in life insurance.

Whether or not one agrees with the data upon which insurance companies base opinions, it is

certainly true that insurers have always allowed one segment of the population to "subsidize" another.

Indeed, factors other than sex education, occupation, and environment, for example show equally

promising "subsidizing" capability.

Race has also been used as a factor to classify risks. although State law, regulation and custom

now forbids this. It is interesting to note that the industry justified race as a classification factor on

the same grounds that it presently defends sex: that is, that race as a factor was not discrimination

because it was "dictated entirely by actuarial findings."113 1

Women argue that it is no longer acceptable to classify risk on the basis of sex and that no

justification, be it economic or otherwise, is reason to treat women as a class rather than as individuals.

The Equal Employment Opportunity Commission Guidelines on Discrimination Beca.use of

Sex, 29 CFR Sec. 1604.9, require that equal benefits be provided without regard to sex. Courts have

addressed the issue in recent years and either upheld the EEOC position or held unequal pension

benefits violative of the equal protection clause of the Fourteenth Amendment. 1141

Resolution of sex based distinctions in insurance will depend upon further court action,

however, unless Congress chooses to legislate against sex based tables.

FOOTNOTES

( It might also be noted that there are no data on comparative life expectancies of men and women who have been

employed outside the home most of their lives.

[ 1] U.S. Department of Labor, Working Women: ,4 Chart book (Washington, D.C., 1975), p. 30.

[ 2] U.S. Department of Health. Education and Welfare, National Center for Health Statistics, "Days of Bed Disability

Per Person Per Year, 1975" shows 10.4 days for women in the home, 5.2 for women employed.

[ 31 U.S. Department of Health, Education and Welfare, National Center for Health Statistics, "Days 
Lost from Work

Due to Job Injury. 1971-72," shows an overall comparison of 126.5 days per year for men, 103.6 for women.

[ 4] U.S. Department of Labor, op. cit.

51 W. W. Kolodrubetz, "Private Retirement Benefits and Relationship to Earnings: Survey of New Beneficiaries,"

Social Security Bulletin (May 1975).

1 6] It is noted that in pension plans which pay benefits based on sex that women's full 6-9 year difference will be

used to her disadvantage in adjusting benefit levels.

[ 7] The McCairan-Ferguson Act (S. 340 (1945), 15 U.S.C., Section 1012) specifically exempts insurance from federal

law and leaves regulation to the states.

8)

91

Insurance companies presently use the 1958 Commissioner's Standard Ordinary (CSO) Mortality Table. Daniel

Case, of Ore American Council of Life Insurance, in ID stimony before the Honda Stale Council of Life Insurance

Commissioner's Task Force on Insurance Practices as-They Affect Women, August 9, 1976.

"Women's Task Force Report to the Michigan Commissioner of Insurance on Sex Discrimination in Insurance"

(Michigan Department of Commerce, Lansing, June 2.1975), p. 2.

1101 'hid

69-789 0 - 81 - 8
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(III Professor Carol Goldberg, UCLA School of Law, in testimony before the California Assembly Committee on
Finance, Insurance, and Commerce at a Public Dearing on "Discrimination in Insurance," October 13 & 14, 1976.

[121 Thomas J. Gillooly, "The Developing Issue of Sex Discrimination in Insurance-An Overview." paper presented
to the Association of Life Insurance Counsel, May 6, 1974.

[13J James Marquis, The Metropolitan Life - ,4 Study in Business Growth (New York: Viking Press, 1947), pp. 338-39.

1141 Please see, e.g., Robertson v. Indiana, supra, off sub nom. Reilly v. Robertson (Sup. (t. Ind. No. 376 592,
February 22, 1977); Ilenderson v. State of Oregon, 11 HP Cases 1218 (Ore. 1975); Manhart v. CYty of Los
Angeles. 387 F. Supp. 980 (C.D. Cal., 1975), aff (9th ('ir., Nov. 23, 1976).
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SPECIAL SECTION

MrEaling _
t-23 man
JOYS AND SORROWS

They have left the home and taken jobs

In numbers once unimagined. In the process,

females have shattered traditional barriers
against them in many occupations. But

the road to full acceptance remains a long one.

Women are swelling the work force at a rate of almost 2
million every year—a phenomenon that is beginning to
transform everyday life in the United States.
From astronaut to zoologist, nearly every occupation has

been invaded by women, who are pouring into the. job
market almost twice as fast as men. More than half the
country's 84 million women, including a majority of moth-
ers with school-age children, now work or seek jobs.
So dramatic is the shift front homemaking to careers that

Eli Ginsberg, head of the National Commission for Man-
power Policy, describes it as "bigger than the atomic bomb
or nuclear power."
Ginsberg predicts that the desire of women for jobs

-ultimately may alter the lives of every -Americair -It
changes the relationship of men to women; it changes the
relationship of mothers to children. And the future of the
suburbs may also be in doubt.-
The working woman appears to be playing a key role in a

wave of social change that includes return of middle-class
families to the cities, fewer children, later marriage, snore
divorces and longer life expectancy.
For the stocking woman herself, a job means indepen-

dence, a sense of accomplishment and--rnost important—
money. Economists say that married wornen are working
primarily to keep families from falling behind in the race
with inflation. In 1977, the median yearly income for fam-
ilies with a working wife was 922,128—or $3,061 more than
families with only a male wage earner.

Yet amid this prosperity, many women are unhappy
about the pace of their economic progress. Evidence  is
plentiful that the average working woman does not hold an
equal place with men in the American economy. Women
still earn less than men. At the latest count, male high-
school dropouts earned, on the average, $1,604 more a year
than women college graduates.
Stereotype still there. What's more, a woman sit the

work force is more likely to be unemployed and less likely
to qualify for a pension than a man. Nor have women
escaped the stereotype of "women's work.- Nearly 80 per-
cent of all working women still are employed in the tradi-
tional clerical, sales, service or light factory jobs.
These statistics suggest that many women continue lobe

victims of job discrimination. The first big legal break-
through toward enforcing sexual equality in the workplace
occurred only six years ago, when American Telephone &
Telegraph settled a government complaint by agreeing to
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promote more women within its ranks. -It's still more ac-
ceptable for an employer to say, 'We don't want her be-
cause she is female' than it is to say, 'We don't want him or
her because they are black,— says Ruth B. Ekstrom, a
research scientist at Educational Testing Service.
More than just job discrirnination is involved. Many

working women simply lack the education, training or de-
sire to qualify for higher-paying jobs. The lack of prepara-
tion is sometimes ascribed to the "Cinderella syndrome"—
the belief by women that they always will be supported by
men. "Somehow it seems almost subversive to educate girls

.for financial independence," says employment counselor
-Mary Ellen Verheyden-Hilliard. "We often actively encour-
age them to plan foes hle of dependency, which will have
disastrous resulti.-
Surveys show that young women generally underesti-

mate how much their future livelihoods will depend upon
jobs of their own. Yet tat 7 families is headed by a woman,

• often living below the poverty: level. As many as 3 million
employed women are described as "displaced homentak-
ers--persons who found themselves unprepared to earn a
living after a divorce or the death of their husbands.
Since the AT&T settlement, government, industry and

unions have given more attention to the problems of wom-
en workers. President Carter, who campaigned actively for
women's rights, has chosen women for 38 percent of his
appointments to federal jobs paying $26,222 or more. He
also has backed a crackdown on job discrimination against
women and has enema-aged the government to develop
new programs to prepare women for high-paying jobs nor-
mally held by men.
In 1963, Betty Friedan, author of The Feminine Mys-

tique, sounded a call for women's equality in the workplace
when she wrote: "The only way for a woman, as for a man,
to find herself, to know herself as a person, is by creative
work of her own.- Few then expected that by 1979 women
would be serving routinely in the cabinet, attending the
military academies, sailing with the Navy, managing corpo-
rations or climbing telephone poles for AT&T.

--Women's Work: the Traditional Jobe
The earnings of worste workers in the 20th century still

seem to be determined by the Old Testament rule, as
outlined in Leviticus 27,2.4-A male between 20 and 60
years old shall be valued at 50 silver shekels.... If it is a
female, she shall be valued at 30 shekels."

In 1977 among full-tinte workers, median earnings for
women totaled $8,618. ant 58.9 percent of the $14,626
median earned by men. This spread has not improved since
enactment of a 1963 law that guanuneed women "equal
pay for equal work...
The basic reason for the gap is occupational segregation.

Most men are employed in higher-paying occupations;

•Copyright @ 1979, U.S.News S World Report Inc.





115

U.S.News 6 World Report

occupations somMimes are formidable. Work clothes are
too big. Toilets are scarce. Pregnancy usually means a loss
of earnings. Moreover, the women complain of harassment
by men on the job. Barbara Ann Spears, 24, a carpenter's
apprentice earning $7.83 an hour in San Francisco, says
that most of the mate workers ask why: she is not at home.
In the past year, the government has started to require

affirmative action for women on federally assisted construc-
tion projects. By 1981, the work force on such construction
jobs must be 7 percent female. Many local programs now
use federal funds to train women for the skilled trades.
Ernployers' attitudes are changing, too. Their new mood

was reflected in the recent advice of the Associated Build-
ers and Contractors to its member companies: "Contractors
may think that there aren't many women who want jobs in

66

the construction industry, but they're wrong. And only lq
giving them a chance will anyone Find out what their true
potential in construction will be

At the Top: Professionals and Managers

• A few working women have made it to the top. They are
an elite group—owners of businesses, members of corpo-
rate boards of directors, managers of large firms, heads of
government agencies, doctors, lawyers and dentists.
Their numbers are expanding. The management-consult-

ing firm of Ileidrick & Struggles, Inc., says the number of
women corporate officers in the 1,300 largest companies
rose to 416 in 1978—a one-year increase of 28 percent. All
told, 6 percent of the nation's working women are manag-
ers and administrators. Ten percent are professionals.

7".

Portrait of Women's New Role in Employment

More and More

11111111111
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All told, 41,802,000 women—the most ever—are now in the laOo
market, a total that is for.ast to top 54 million in 1990

',January-November avers,

A Growing Share

30
mita.

Wornen's share o
100 workers in the

"MIA

Of All Workers

1950 1955 1960 1965 1970 1978 1985 1990
Thus,lhe nation s work. ce which was two-th. ds male less than 20
years ago, is fast approaching the day when tsaIl be 50-50 halt
male a. halt female

N. 1578. Januery-Novienak aserep

Who the Working Women Are
Among the approximately 38 million 0001011 11? nonfarm lobs—

Race
White   87.3%
Black  12.7%

Marital status'
Single   19.0%
Married   56.4%
Divorced, separated,
widowed   24.6%

Mothers
'fl'so;awn'curl :no of

Nfo —
Mothers at or
.NNUN lobs 53%

MOt fleffll not in
labor force ..,,,

In addition,
millions of other
women work at home
or In volunteer task*
each year.

Where Women Are Employed
Share of all wotiong women—

ma,,,7,7.7:tors
Fenn workers IS

Other
professlortels

Blue-collar WOCIIIII7

tit
Clerkal workers

Sales workers

Air
Schoolteachers

Service workers

Occupation Women employes
Accountants  239,000
Computer specialties  86,000
Engineers  34,000
Lawyers. Judges  44,000
Ubranans  186,000
Life, physfcal scientists 43,000
Personnel, labcc-relations workers  161,000
Phys+cians, dentists, related practibonars 77,000
Nurses, dietitians. therapists  1,192,000
Health technoiogists, technicians 330,000
Relic.. workers  45,000
Social, recreational workers  270.000
Teachers  2,323.000
T.hracians  
Writers,

170,000
405,000artists. entertainers  

Other professioniis  
Managers.

249,000
2,151,000adralsalralas  

Retattisales ends  1,630,000
Other sales works.  848,000
Bookkeepers. congers  2,707,000
Secretaries 3,390,000
Typists  969.000
Other clencO wartime  
Machine operators  

5.849,000
4,096,000

Transport operanre  238,000
Other blue-col...Mem  1,021,000
Farmers, farm workers • 474,000
Food-service meta. 2.806,000
health-sottce markers  1,558.000
Household domestics 1,123.000
Other senoce rankers  2,191,000

Total  36,685,000

Note 1977 awn.. Dm. may MN IN WA because of rounding,
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Women are entering professional schools in record nurn-
bers. The Labor Department predicts that they vrill corn-
prise 18 percent of all professionals by 1985. About 10,000
are studying engineering-10 tunes as many as in 1970.
As women move into top-echelon jobs, they open the

way for others. About 400 of the nation's leading career
women met in New York City last October to establish an

network--a buddy system to help each other get
ahead as men have done in some fields for decades.
The National Federation of Business and Professional

Wornen's Clubs reports a drarnatic increase in groups
formed by career women. A Los Angeles group, Women in
Business, got so many applicants that it now restricts mem-
bership to women with "a high level of achievement."
Career wornen feel more comfortable in their roles, too.

.4,252
'2,719

.1.000

0

Madan
annual
paylor

full-time.
ymr-round
waters—

.8,618

•

1955 1960 1965 1970 1975 1977
.1.90

TM typical woman empmm, therelore. was
paid 56 9,cent ot what the typical 01010 *01501
gamed 0, 1977, down Nom 63.9 percent n1955.

?t(a-lipA !,4 irift 4 ?1,

-It's always been very easy for a man to sit down and have.
drink with an officer," says Mary A. Wrenn, managing
director of Merrill Lynch White Weld Capital Miukets
Group on Wall Street. "Women are now able to do it, too.-
Women in this category generally have fewer profession-

al complaints than those in the stenographic pool. Some are
downright ebullient—like Rebecca A. Doyle, president of
the title-insurance agency she founded in 1972 in Clearwa-
teT, Plo. "I'm working for myself," she says. "It's not really a
job; it's a way of life.- Adds Dodi Jones, a district manager
for installation and repair at Southwestern Bell Telephone
Company in Houston: "Some men m upper management
say they would rather have a woman working for them. I
think we're treated fairly."
Not everyone agrees with Jones. Ekstrom, of the Educa-

Occupation for Occupation,
Women Earn Less...
Though laws requve equal pay tor equal work by men and women.

average pay tor women $till runs tar below 1168 04 men in most fields.
largely because clock 01 001110019 by women and 9.611 concentration in
lower-paying tasks. What Inc latest othdal &gores show tor median
annual earnings by full-time, year-round workers.

Women Men

Professional. technical workers  '11.072 816,939
Managers and administrators  • 9.804 _ 1'16,674
Sales workers    • 6,272 ....•14,586

Retail-sales workers  • 5.584 .....10265
Clerical workers   • 8.128 ....•12.843
Graft workers    • 7,765 .... *13,638
Operatives    • 6,649 . . *11,688
Service workers    • 5,840 ....'10,036
Nonfarm 050,0,3  • 7,613 .....10,104
Household domesMS • 2.570 .... NA,
N A—not avow.

...But in Many Fields, They're Catching Up
These average salanes were offered to careadates tor bachelors'

degrees in 1976, according 10 158 Nabonal Sammie Foundation.

Momen Men
BusIness

ACCounting  ...°52.252 ..12,204
General business  , ,.,'1O,320 .•10.512
Marketing  - • 9,768 ..10,236

Humanities and 500101 sciences
Humanities   • 

tr460 :12:MSoaal sciences  

Engineering
Aeronautical  •14,136 . ..13.824
Chemical  615,396 ------5,336
Ccl    .13,836 ------3,248
Electncal  614,100 .. *11848
Industrial   .13,968 .. .1'13,644
Mechanical  .14.712 .. *14,340
Metallurgical   .14,520 *14,544

Sciences
Agncultural  • 9,912 .. *10272
Biological  * 9.540 .. • 9,840
Chernmai  ,'12.624 .. .612.132
Computer saenoe   .12,540 .. *12,420
Health professions  -• • 9,900 • • ..10.596
Mathematics   *11,784 .. .11,904
Other physical and earth
sciencss   -M2,516 ....•12.638
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Homemaking vs. Employment—
How 3 Made Their Choices

BALTIMORE
Unlike their mothers, homemakers today cannot

escape the pressures that are driving .so many, women
into the work force.
Ann Harkness of Oxon Hill, Md., encounters the

social pressure at parties when people remark "Oh,
you stay home. What do you do all day?"
Jody Tadder of Towson, Md., discovers that her

friends have been dropping out of the League of
Women Voters to go to work. And Sondra Levy of
Baltimore found a job out of necessity when her 21-
year marriage ended at separation.
Just a few years ago, all three of these Maryland

women were homemakers, Today, only one remains
at home full time. Their stories are typical of the
reasons why some homemakers go to work while
others spurn outside jobs.
A good living. Harkness, a homemaker with two

children, feels privileged that she does not have to
work. Her husband Elmer makes a good living as a
printing salesman. She estimates that 90 percent of
her women neighbors are working.
"I always knew I wanted to get married and not

work." says Harkness, who wed at age 18. "I grew up
with a mother who had to work. I missed the security
of a family unit. I have a much better rel....ship
with my children."
Divorce or widowhood is a big fear for hoinemak•

en such as Harkness. "I've thought about it many
times," she says. "I don't lmoss' what I would do. I'm
not a skilled worker."
Like Harkness, Levy married young and never

worked. Thus she was unprepared to support herself
when her marriage broke up three years ago. She left
the three children with their father, sold her engage-
ment ring for cash and took a retail-sales job for $2.90
an hour.
"Marriage and family still are the basis of my value

system," says Levy, who now counsels other displaced
homemakers. "Looking
back, I wish I had done
something to train myself
for working."
Tadder recognized this

problem in 1974, when
her husband was wound-
ed by an intruder. "I real-
ised that someday I might
need to be the breadwin-
ner," she says. -It could
happen as fast as that."
Thus Tadder, a League

of Women Voters officer,
enrolled in a Coacher
College program to con-
vert her volunteer experi-
ence into management
training. She notes "I
wanted the challenge. I
w. depressed. There is a
level in volunteer work
where the satisfaction
stops.-

As a toll-time homemaker,
Ann Harkness Is a natty
CM her block.

IP
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tional Testing Service, says discrimiruition against career
women has simply become "covert, not overt." She offers
the following examples of how men and women are evalu-
ated differently in managerial positions: "He is aggressive;
she is pushy. He is careful about details; she is picky. He
follows through; she doesn't know when to quit. He isn't
afraid to say what he thinks; she is opinionated. He exe,
cases authority; she is tyrannical...
And career women still face peculiar difficulties. Tram-

fers often must be declined because the husband cannot
move. Some men resent having a woman boss. Women
professionals often are expected to double us secretaries.
Mary E. Berkley, an administrative officer for the Nation-

al Labor Relations Board in Wwhington, D.C., says she is
still haunted by her First position with the NLRB as a

..- secretary. "In a pinch," she says, "I am often expected to
type and take shorthand."
Some competent worrien also shy away from jobs, such as

sales executive, that would put them on the corporate
-ladder. Others encounter hostility from an older woman in
the firm—a -queen bee" is what they're called—who re-
sents competition from other women.

But women appear to be as reliable and productive as
men. Government research reflects little difference in ab-
sentee or turnover rates of men and women, and a study by
the Survey Research Center of Ann Arbor, Mich., finds that
women take fewer coffee breaks.

Big Market for Businesses
Money talks, and the 254 billion dollars that women earn

from jobs each year es attracting the attention of adver-
tisers. Many who onoe directed their messages at the busi-
-nessman are taking aim at the businesswoman.

United Airlines figures women comprise 18 percent of its
business passengers, compared with 4 percent in 1974 and
a fraction too tiny to measure in 1970. "Because she's our
fastest-growing market segment, it's important for us to
appeal to her directly; says Fred Heckel, United's vice
president of advertising and promotion. That's why televi-
sion ads show a fashionably dressed woman with to briefcase
checking in and boarding a United flight.

Hotels direct both ads and sersiem toward the woman
business traveler. Such arnenities as shower caps, skirt
hangers and clotheslines can often be found. Western Inter-
national Hotels began offering 24-hour room service after
Finding that businesswomen in particular did not like eating
alone in hotel restaurants late at night.
Working women also are sought as clients by financial

firms. Equitable Life Assurance Society of the US, asks the
reader to pick the $25,000'a-year executive with inade-
quate life insurance from a crowd waiting for a commuter
train. The one woman in the picture is the obvious answer.
For all this attention, however, society remains ambiva-

lent about its working women. Although half of the nation's
women are empaoyed. the typical American woman is not
perceived as a wage earner. -Society n not overly tolerant

'D of the working winnan's demand for full equality," notes C.
Glyn Williams, economics professor at the University of
South Carolina.
By 1990, the Labor Department estimates, there could

be as many as 54.3 million women workers in the United
States—or 12.5 minima more than today. "I don't think
there is a ghost of a chance of reversing the influx," says
economist Ginzherg.
Most experts are reluctant to forecast the progress of

women workers over the next decade. But Alexis Herman,
director of the Womesis Bureau at the Labor Department,
predicts working women ultimately will achieve full equali-
ty. She says: realize it in our generation." 0
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I was
refused car
•

insurance.
Is this
legal?
I recently called a local insurance
company and asked to Insure my car. I
am 39 years old, live in Alabama, have
been married for five years, always
worked, have owned a home and al-
ways Insured my own car in my name.
The agent told me that he could not
Insure me because (1) I was a woman,
and (2) my husband was overseas in
the service. I tried to inform the agent
that I did not think It was legal to re-
fuse me Insurance because I wan.
woman, but he said, "In Alabama, that
law does not apply." I went elsewhere
In the area and got insurance in my
name without any problem. I reported
my experience to the state insurance
commission but was told the first com-
pany could refuse to insure me. I'm
stunned, Is this legal?

Yes, I'm afraid it is legal!
"An insurance policy protects its

holder in case of financial loss due to
death, accident, disability or theft. The
holder pays prenuums and is promised
that • predetermined stun will be
forthcoming should misfortune occur.
Women, like men, want easily obtain-
able, affordable, comprehensive cover-
age. Unlike men, many women have
found that this has been denied them.
Reports made between 1974 and 1976
by state commissions in Pennsylvania.
New York, Iowa, Michigan, Califor-
nia, North Carolina and Arkansas
shared the conclusion that unfair sex
discrimination does exist among insur-
ance companies.... The McCarran-
VI MAY 1984.1

w„ ni...44 eo

Ferguson Act of 1945 specifically ex-
empted the insurance industry from
federal law—thus leaving regulations
up to the states. In other words, the
federal laws which prohibit or control
classification by sex do not pertain to
the insurance industry."

CONSUMER CLOUT
This information, from Women's Ac-
tion Almanac gives you an idea of just
what women are up against when ob-
taining insurance—whether it is for
health, life or property. Since we often
are without legal clout we must use
our consumer clout. We can start by
shopping around, for companies that
have developed more equitable poli-
cies. As you discovered, there was an-
other company in your area that pro-
vided cove-rage in your own name as
you had requested.
Even more important, you should

check to find out if your air-insurance
costs are the same as for a man with a
similar driving record, car, age, etc. In
addition, you may want to write to
those insurance companies you found
to be fair and equitable, applauding
their efforts. Also, write to those com-
panies you found to be discriminatory,
pointing out that not only are their
policies unfair but, more important to
them, this bad business practice is
causing them to lose customers.
For further information on ins.-

&DOC practices in your state, contact
the Alabama Women's Commission,
No. 9 Office Park Circle, Room 106,
Birmingham, AL 35223, or the Ala-
bama Attorney General's Office, Con-
sumer Protection, 138 Adams Avenue.
Montgomery, AL 36104.

3
LEGAL RECOURSE
On a national level, efforts to change
insurance-industry practices through
legislation or court suits have met with
little success. Legal recourse to dn.
crunination in insurance policies can
be achieved through ratification of the
Equal Rights Amendmau. The ERA
would end sex-based classification ex-
cept in cases of unique physical differ-
ence causing higher risk (such as preg-

HOTLINE

=icy). For more detailed informa-
tion, Sex Discrimination in ',durance.
by Naomi Naierman, Ruth Brannon
and Beverly Wahl, provides an excel-
best overview of insurance-company
discrimination and of the federal legis-
lation, judicial reviews and state regu-
lations that have challenged the indus-
try. (Available from Women's Equity
Action League, 805 15 Street NW,
Washington, DC 20005.)

FOR MORE INFORMATION
Readers who would like more infor-
mation about their state insurance
laws should contact their state corn-
mtssion on the status of women. You
can find a list of the commissions
along with other local resources, such
in women's centers and career coun-
seling centers. in Women's Action Al-
manac a new publication by the
Women's Action Alliance (William
Morrow and Co., 57.95). The almanac
is designed to do in print and in one
place what the Women's Action Alli-
ance does every day: provide answers
to questions on women's issues and
programs as well as providing back-
ground information on such issues as
affirmative action, child care, flexible
work schedules, health and sex roles.
It also includes a directory of national
MOOICTI's organtratums.
You can order the Women's Action

Almanac from the WorlICII's Action
Alliance, 370 Lexington Avenue, New
York, NY 10017. Send $7.95 plus 80
cents posiagehandling.

BY WANDA WOOTEN
WOMEN'S ACTION ALLIANCE

Lees hear from you! In our HOT-
LINE column. the Women's Action
Alliance, the national center on wom-
en's issues and programn, will advise
you on your work-related problems.
Send questions to: Women's Action
Alliance HOTLINE. do Working
Woman, WO Madison Avenue. New
York NY 10022.
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A conference to discuss ethnic, racial and sex discrimination in the

insurance marketplace and in the insurance business is bound to have direct,

immediate and beneficial impact.

This is so because of the nature of the insurance business and its

characteristic response to change, pressure for change and need for change.

This nature is not readily apparent from an examination of the cold

statistics, numbers and indexes of the business. It is a matter of character

and personality, not physical measurements or quantitative test results; it

is a qualitative matter, not the height, weight, or red blood count of the

business.

But this qualitative analysis is central to both the definition of

discrimination and the prescriptions for its solution.

Some Characteristics of the Insurance Business

Ultra-Conservative and Slow to Respond. 

Both those in and out of the business concede its response to changing

conditions and emerging problems is incredibly slow. Those who know the business

and those who even love it are content to smile when the question of the insurance

industry's speed of response to any kind of problem is broached.

Perhaps this is explained in part by the very nature of the business.

Insurance must be certain, and solvency is the first obligation of the insurer.

Insurance that is not certain is not insurance at all. Insurance, both

in conception and psychology, is the opposite of gambling, and those who run

the business are conservative and slow to move, even to a fault.

As a result, the industry often finds itself resisting change and ignoring

opportunity, even when in its clear best interests.



122

Its attitude toward the insurance of women is an obvious example. Women

represent one of the great growth prospects for the life insurance industry,

combining the enormous need for protection with financial wherewithal and

willingness to buy. But women, the emerging majority, were long neglected and

openly discriminated against, in an obvious, outrageous and unconscionable

fashion. This has only recently begun to be reversed in dramatic fashion.

Now, more and more insurance companies are eyeing the women's market with

the covetous eye it has long deserved. Yet, the insurance industry response

came only after pressure was exerted by women's groups, by government agencies

and by oublic opinion.

The insurance industry had to be pressured into taking a position that

could only bring it profit.

Other such examples could be cited at great length and in embarrassing

detail to the industry. My favorite involves the insurance industry attitude

toward readability of insurance policies.

I know from first hand negotiations with major segments of the industry

that they found the idea of a readable insurance policy abhorrent, revolutionary

and impractical. In the early 1970's, while Insurance Commissioner of

Pennsylvania, I told the industry it would have to write policies that were

readable. The idea was resisted and initially rejected and opposed by the

industry.

In the years since then, the insurance industry has discovered both

operational and public relations advantages to having insurance policies which

both its officers, agents and the public can understand.

Now, at long last, it accepts that grand idea that insurance policies need

not be less readable than Einstein's "Theory of Relativity."

4
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So those who would bring change to the industry should be prepared to

be patient and persistent. It is no exaggeration to say that thirty-three

angels accompanied by a brass band and reforms straight from the divinity,

would have a long slow sale with the insurance industry as the recipient.

The industry seems to firmly believe that, except in the most unusual

circumstances, nothing should be done for the first time.

Conservativeness Permits the Continuation of the Illogical and Inhumane. 

This ultra-conservativeness is perhaps one reason that the insurance

industry, in many ways a remarkably enlightened and public-spirited group,

has permitted practices and various kinds of discrimination to persist that

would be abhorrent to almost any civilized man.

A good example of such a practice is the newborn infant exclusion which

until recently was commonly found in family health insurance policies. This

exclusion denied coverage to the newborn infant for medical expenses for a

specified period of time, usually 7 to 30 days, immediately after birth.

This is a time when the newborn infant may be in need of medical care,

and was hardly in a position to assert that right on his awn. Yet the existence

of this exclusion was commonplace, and it has mainly been eradicated by

legislation only in the past several years.

The American Academy of Pediatrics, which led the battle against this

especially inexcusable barbarism, now reports that 48 states have now adopted

legislation providing health insurance coverage for newborns from the moment

of birth in family policies.

Some policies with this exclusion are still in force, and it is not hard

to find exclusions and other practices which seem equally indefensible.
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Some of these inappropriate and even inhumane insurance practices are

likely to persist unless there is organized and disciplined pressure applied

to change them.

A Responder and Not an Initiator. 

The insurance industry typically responds to problems rather than initiates

changes on its own. This tendency was summarized well by Mr. John C. Maynard,

an actuary, during a 1976 panel of the Society of Actuaries on the subject,

"Consumer/Consumerist Trends and Their Actuarial Implications."

He said: The whole subject has so many implications for actuaries that

it is hard to know where to stop. I only hope that as time goes on, actuaries

will not only react to questions in the consumer field, but they will be

initiators."

The same might be said for the main employers of actuaries, the insurance

industry. On questions, such as those before this conference, the insurance

industry is not likely to initiate all the measures that are in order, and

unless some other group formulates comprehensive solutions, they are not likely

to be forthcoming with reasonable speed.

In some of my preparation for this meeting, it became obvious to me that

the insurance industry could not he relied on to provide long overdue answers

to some of the problems of ethnic, racial, and sex discrimination we now face.

This attitude was exemplified by a letter to me dated April 8, 1978 from

one of the largest life insurers in the United States. It states: "I can

assure you that this company took appropriate action when the concerns of ethnic,

racial and sex discrimination were first expressed years ago. All policies,

rates, advertising and promotional material as well as marketing and under—

writing practices were reviewed. When there were questions, changes were made

to eliminate the potential for such discrimination."
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Two points of interest. The company did nothing on its own until outsiders

expressed concern. Second, a quick review of the published material of this

company indicates it has not yet corrected the obvious problems of sex

discrimination.

An Industry Overweighted With the Technical, Complex and Abstruse. 

The insurance industry is often not able to initiate responses to the

legitimate demands of its policyholders and the larger public. Even its attempts

to do so are severely handicapped by its tendency to make the simple complex and

the complex hopelessly indecipherable.

Ralph Nader, in testimony before Congress, has explained part of this

complexity as an attempt to hide facts from the public. He said: "The industry's

contrived complexity, secrecy and public relations have fulfilled a s
trongly

supplementary and camouflage function."

I would be somewhat more sympathetic to the motive of the 
industry,

being convinced that it does not have the mental prowess to so br
illiantly

befuddle and confuse the situation out of deliberate intent. Much of the

industry is hypnotized by its awn jargon and retarded by its 
own gobbledygook.

So serious is its communications problems that it is sometimes even 
unable

to get out its own sales message. One of its problems in selling cash value

life insurance is its awn inability, and the inability of its age
nts and

brokers, to properly explain the product to the consumer.

As a result, dialogue with the industry is difficult and communication

of insurance information to the public is likewise handicappe
d. Even when

it is in the best interests of the insurance industry, it is 
often unable

to get its message home.

Consequently, it takesaome third parties, consumer groups and government

agencies, to initiate meaningful dialogue and to get a ssage through to the

public.

\r"
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The Organization Man and the Establishment Personified. 

Digby Baltzell, a University of Pennsylvania sociologist, wrote a book

called The Protestant Establishment (Vintage, 1963). Mr. Baltzell, who himself

started out as an insurance man, is now considered an expert on class and

authority, told me he has always viewed the home offices of the indua try as the

perfect picture of what he calls "The Protestant Establishment." Needless to

say that Establishment is also white.

Although that picture may be changing rapidly, anyone who attempts to

understand the composition and conduct of this industry would do well to heed

Mr. Baltzell's description. Major segments of the industry have historically

not been welcome havens for minorities of all sorts -- racial and religious --

and that historical reality still leaves a significant imprint on statistics

and attitudes.

The industry, dominated by organization and establishment types, has not

always welcomed those whose race, religion or ideas differed, and this may

further explain its inflexibility in responding to change.

The composition of the industry's agents and brokers has been more

heterogeneous than that of the home office. Mr. Baltzell has likened the

agents and brokers to a sort of House of Representatives of the insurance

industry.

Both government statistics and other sources of information suggest that

the insurance industry still has a long way to go in hiring minorities of all

kinds and in hiring women.

Anyone with any familiarity with the business knows that blacks are not

often found at important meetings and conventions. And a statistic which I

chanced upon suggests women are rarely used in top slots by the industry.
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I counted the number of women appearing in Who's Who in Insurance for 1978.

I could only find about 33 women out of a total of close to 5000 names. Thus

less than one percent of the top people in the insurance industry were women,

according to that measure from Who's Who in Insurance. my hunch is that a

similar analysis would also produce about the same type of results for other

minorities, to the extent it could be done by name and biographical background.

An Industry That Doesn't Know as Much as You Think It Does. 

There's a tendency to believe that the insurance industry can produce any

kind of statistic requested and that it has an actuarial snapshot of every

imaginable number and statistic.

Experience shows quite the opposite is sometimes true. Problem after

problem involving the insurance industry suggests that it often does not have

the facts on which it is freely making its judgments. Two recent examples are

the controversies involving products liability and malpractice, but examples

are legion from all aspects of the business.

Perhaps one incident will make the point as well as anything. I calico

the Society of Actuaries to find out how many women and how many blacks were

members. The actuaries are, of course, the mathematicians and statisticians

of the insurance industry. They are the very symbol of statistical omniscience.

Yet, the Society was unable to tell me how many women or blacks were among i
ts

membership. I was told to ask my question six months hence when work on their

computer is completed.

Many of the questions this conference is concerned with turn on conclusi
ons

that are not always convincingly supported by insurance company sta
tistics.

Usually it takes prodding from the outside to make the insurance industr
y

critically revise its statistical base of operations. Some of that revision

is already underway in response to pressure from women's groups and 
others.

4
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What They Don't Know, You Pay For. 

You've heard the old saying, "What you don't know won't hurt you." Well,

what the insurance industry doesn't know does hurt you. The reason is that

insurance companies cover their lack of knowledge of future loss experience

with an extra cushion of premium to make sure they come out all right.

A good example of this is the case of coverage on women. Some companies

say they haven't sold enough insurance to women to get a reliable book of

business and a dependable set of their awn actuarial statistics. So they load

on extra charges to cover their risk.

So women are subject to .a double whammy. First, they are discriminated

against in the sale and pricing of life insurance. And then, because they

are neglected and unsold, they pay an extra premium to boot. The women of

America are financing the life insurance industry's self-imposed ignorance.

An Inherently Discriminatory Business With the Courage of Its Prejudices. 

The insurance industry must operate by separating policyholders into

various risk classifications. The object is to group those with similar loss

potential into the same risk classification. Each policyholder is thus

required to pay his own way in terms of the loss potential of his classification.

These risk classifications have to be broad enough to be workable, and

to establish a reasonable premium. This is essential if the losses of the

few are to be spread among the entire group that pays premiums.

Risk classifications cannot be too narrow. If they are, they become

impractical to administer from an accounting viewpoint, and the narrow

classification may lack the experience to be stable over time. Furthermore,

there is usually no reliable and workable method to refine classifications to

measure the precise potential risk of each policyholder.
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This means that for better or worse each policyholder becomes a member

of a larger class. The necessity of the insurance process requires that he

be averaged into a larger group.

So insurance, by definition and by compelling necessity, must do justice

on a class basis, not an individual basis. That means it cannot do what some

might consider perfect justice, and in the process it can and often does make

almost everyone unhappy.

One half of the insureds may want broader classifications to lower their

premiums further by averaging them in with those with lower loss potential;

the other half may want narrower classifications, to prevent them from being

averaged in with those with higher loss potentials.

In this sense, insurance is inherently discriminatory. It is justice

and loss spreading by averaging, by grouping, and by class; not by individual

determination or merits.

Perhaps this is the explanation of Charles Dickene' antipathy to statistics,

which has been described by June Goodfield (Science, November 11, 1977) as being

based on the belief that they regard humans "solely as numbers in a statistical

equation." By necessity, the insurer must regard the policyholder not only

as a number, but as a mere average.

On top of justice by averaging, the insurer has almost unbounded discretion

in his classification of insureds as acceptable or unacceptable risks. 
The

underwriter decides who is eligible for insurance and at what premiums, 
in

accordance to the approved rate tables of the company. But he has a great deal

of discretion in making that decision, and sometimes it's based
 on whim rather

than fact, surmise rather than statistics.
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Some legislation, especially in recent years, has placed limitations on

the underwriting process, but there is still great discretion, often unchecked

and uncontrolled.

But some of this risk classification and underwriting discretion is essential

to the business of insurance. Insurance is many things, but it is first and

foremost a business.

To the extent we want insurers to compete in a free market, much of this

classification and underwriting must be allowed. Only government, writing

social insurance, such as Social Security, can largely eliminate risk classi-

fications, underwriting discretion, and premium differentials. It does so aided

by the force of compulsion and the taxing power of the state,

Unless we want government to be the sole insurer, we must content ourselves

with the basic mode of operation of the insurance business, and attempt to

rationalize and justify its operations and its classifications and decisions,

rather than to eradicate them altogether.

There is a limit as to how much we can control and limit this discretion,

and therefore the system will always have ample room for both legitimate and

illegitimate discrimination in its acceptance and treatment of policyholders.

Insurers in Fish-Bowl Subject to Game Warden Called Commissioner. 

Despite the ability to hide behind technical jargon and gobbledygook, the

insurance industry must operate in the open due to regulatory requirements.

For example, its policies and its rates are on file with government regulatory

agencies, namely, the office of insurance commissioner in each state. It is

subject to sweeping reporting and disclosure requirements under the insurance

•
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Furthermore, its policies and rates are compiled and published
 in a

series of trade publications that makes for easy monitoring of it
s activities,

including its discrimination against various groups in our 
society.

So, for example, it is quite easy to document what almost a
ll would agree

is sex discrimination in the insurance business by simply i
nspecting its filings

with insurance departments.

Even easier, it is quite easy to check the status of 
discrimination based

on sex by consulting various publications of rates, poli
cies, and underwriting

rules. For example, you can consult Who Writes What for 1978 pu
blished by the

National Underwriter Company. This is a listing of hard-to-place, substandard,

or unusual coverages. There is a section listing occupations on the prohibi
ted

list of many life insurance companies.

There you will find domestics sandwiched in between 
deep sea divers involved

in underwater demolition and those persons, who in
 training guard dogs play the

villain, that is, the persons whom the dog atta
cks. In the same list are bomb

search police officers, private contractors 
going to war zones, horse race

jockeys, and mosquito researchers.

That example is perhaps richest in flavor, b
ut other examples can be found

in profusion in any of these books on the in
surance marketplace. Best's 

Flitcraft Compend of 1977 (published by the A.M
. Best Co.) lists life rates

and underwriting rules for acceptance and rejec
tion of risks. Most companies

include a special section on "Women" and such 
phrases as this abound:

"Considered on same basis as men except as f
ollows: Series Select Disability

granted to women regularly employed outside of 
their home or attending school,

at same rate as men." This indicates only women are subject to th
ese special

rules.
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Or you can check the 1977 Time Saver For Health Insurance published by

the National Underwriter. You will find hospital expense policies which

exclude only the following: injuries and expenses resulting from war, riot,

military service, illegal occupations, attempts to commit a felony, and

pregnancy. Philosophers might be able to explain the organizing principle of

those exclusions better than insurance experts.

Insurers must not only operate in the fish-bowl of regulation, but they

are also subject to the pressure from insurance commissioners. Much of the

research documenting sex discrimination in insurance came out of reports

prepared by or for insurance departments. The first such completed investigation

was issued by the Pennsylvania Insurance Department as a result of a project

initiated in 1973. Other states which have produced valuable reports documenting

sex discrinination in insurance include Michigan, North Carolina, and New York.

(Other valuable reports came from Commissions on the Status of Women in Iowa

and California and some private groups such as the Women's Equity Action League

and Lawyers for Colorado Women.)

A Well-Intentioned Industry Easily Subject to Strong Market Pressures. 

Despite sample exceptions, as a general rule the insurance industry is an

honest and well-intentioned industry. Having observed the insurance industry

for many years, and then having the opportunity to observe many other industries

as a consumer reporter, the insurance business looks better and better. After

reporting on such industries as the food, drug and cosmetic industry, the

chemical industry, the automobile industry, and the utilities, after all that,

the insurance industry starts to look like a group of selfless humanitarians

by comparison.
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Consumer problems with the insurance industry are based more on inefficiency,

lack of competition and inertia than on outright rip-offs or dishonesty. The

public is victimized more by the stupidity of the insurance industry than its

ethics.

The industry itself is not likely to generate change, but it can be pushed

into change and competition by market forces.

Consumers, informed about products and prices, can stimulate companies

to new levels of competition and market innovation. For example, the "Shopper's

Guides", published by more and more insurance departments and by the media and

other consumer groups, have had profound impact on the industry.

Consumer education can probably improve the market and bring about needed

change faster than any other single force. As Insurance Commissioner of

Pennsylvania, I found that the "Shopper's Guides" that we pioneered in 1971

had more impact on the companies and the market than much of the more conventional

regulatory action. High-cost companies took measures to improve their ranking,

while low cost companies immediately capitalized on the results.

Like the Insurance Departments of each state, consumer educational efforts

are one of the key pressure points in moving the industry toward lower and 
more

equitable prices, better service, and better products.

More improvements can probably be brought about by consumer education and

more discrimination can probably be eliminated by the dissemination of
 information,

than more conventional regulatory and legal procedures.

The insurance market is remarkably opaque, when it should be tran
sparent.

Consumers often don't understand what to look for, how to compare prod
ucts and

premiums, and where to turn to for help.
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The quality of products and companies and the magnitude of prices and

rates is so diverse that improved information could bring about improvements

for virtually all consumers.

A Money Shovelling Industry That Makes Its Problems Your Problems. 

The insurance industry is content to shovel money back and forth between

policyholders and claimants with little attention to the environment of the

insuring process. For example, over the years it did little to improve health

care delivery. It was largely content to shovel money back and forth between

policyholders and health care providers.

Thus, the insurance industry seems to behave as if it is a pure abstraction

from its environment. This often translates into treating policyholder

problems as though they were purely that, problems of the policyholders and

not of the companies.

This attitude often leads the industry to ignore problems too long and

to let them be resolved by forces over which they have no control.

This attitude seems apparent in the area of ethnic, race and sex discrimi-

nation. And this trend apparently lead one insurance man, David M. Holland

of Munich American Reinsurance Company to comment as follows: "The insurance

industry must address itself to charges of inequitable treatment; otherwise

the remedies will be determined primarily by the courts, legislators and

regulatory authorities."

The Nature and Extent of Insurance Discrimination

On July 12, 1973, I told the Joint Economic Committee of Congress that

"the problem of sex discrimination in insurance has been serious, widespread,

and up to now largely ignored."

4



135

At this time, the good news is that the problem of se
x discrimination is

no longer ignored. The good news is that dramatic progress has been made in

fighting sex discrimination in insurance.

But the bad news is that the problem of sex discrimination is s
till

serious and widespread. It is still often blatant, outrageous, inexcusable
,

and barbaric. Despite dramatic progress, we still have a long wa
y to go.

The problem of racial and ethnic discrimination presen
ts a different picture.

There is little of the open and obvious discrimina
tion that can be documented

by a casual scanning of reference books on insuran
ce policies and premiums,

such as referred to earlier. Unlike the case of sex discrimination, there are

no discriminatory rate tables for blacks or Puerto Ricans, 
there are no policy

coverages written exclusively and openly only for 
whites. But there are the

old and persistent problems of providing equal 
opportunities to blacks and

other minorities in employment. And there is the basic problem of providing

blacks and other minorities with the kind of sa
les attention, communication

and advertising that has always been visited 
on more advantaged groups.

In the insurance business, the problem of lack 
of employment opportunity

presents special problems which are more signif
icant than in other industries.

When a group is on the outside looking in, its 
special insurance problems and

its insurance market opportunities may not 
be understood. So lack of jobs may

also mean lack of sales effort directed to it.

This is of critical importance in insurance 
because it is a product which

is sold, not bought. Without the sales effort, the need for insurance is not

likely to be perceived or satisfied. This is especially true of the areas of

insurance singled out for this conference -- life, disability, health
, annuities

and pensions. A basic part of that product is not only the policy, but the

sales effort, advice and service that goes with it.
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So a group that is not adequately employed may be subjected to a double

whammy of neglect -- ignored or neglected in employment and ignored or neglected

in sales effort.

This has a further indirect effect. A group on the outside looking in may

also be misunderstood in all other processes of the insurer -- underwriting

(acceptance and classification of risks), claims and servicing. These all

depend on communication and understanding, and those groups not understood or

otherwise neglected, are likely to get short-changed in all aspects of the

insurance process.

There are still many different types of discrimination that can be readily

found in the insurance marketplace. They are separated for purposes of

discussion, but in practice they are overlapping and reinforcing.

Refusal to Make the Product Available Altogether. 

Many companies still refuse to make essential coverages available to women.

ftor example, it is still commonplace to refuse to sell women disability incomei

insurance that covers pregnancy or its complications. There are some weak

arguments for refusing to cover routine pregnancy (it is predictable, budgetable,

voluntary, etc., arguments which could be made for many other covered items),

but it is a gross barbarism to refuse to provide disability coverage for the

complications of pregnancy.

There is no, absolutely no, justification for failing to provide economic

security against the potentially catastrophic economic loss of pregnancy

complications. The insurance industry, at least a segment of it, has managed

to turn our proverbial reverence for god, motherhood and country on its head,

leaving only god and country in tact, and visiting the most foolish and heart-

less discrimination on motherhood.
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And you will find no special exclusion for an
y of the ailments to which

the male reproductive system is heir to.

There are also many companies that do no
t cover pregnancy expenses under

their health (medical-surgical-hospital) ex
pense policies, another insurance

quirk that sometimes borders on the insane. 
Among the exclusions that can be

found are those barring payment for pregnan
cy, childbirth, miscarriage, and

abortion; abortion, unless medically necess
ary to save insured's life; and

pregnancy, childbirth, miscarriage or complic
ations thereof.

One of the nation's largest insurers covers
 pregnancy only if it terminates

when the wife is over 25 years of age. This is part of its "Tower" series,

and what towers is the irrationality of suc
h an exclusion.

Still other companies deny life insurance t
o the wife, unless the husband

at least has an equal amount of covera
ge.

So diverse, so irrational and so unjusti
fied is the discrimination against

women, that one can only wonder about the 
less subtle and more devious forms

of unfairness and discrimination which
 cannot always be easily documented by

reference to policy language or numbers 
in rate tables.

A special form of this refusal to make
 coverage available occurs in center

city areas. There auto and homeowners coverage may b
e virtually unobtainable

through the regular market channels. 
The residents may be forced to go thro

ugh

specially created facilities to make 
coverage available (assigned risk plan

s

and FAIR plans to provide fire in
surance) often at higher cost and less

favorable terms.

This phenomenon was documented over ten years ag
o in the Report by The

President's National Advisory Panel on Insura
nce in Riot-Affected Areas, and

it is a problem that has persisted since.
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Center city areas are still often an insurance no-man's land. Although

the problems of auto and homeowner's insurance do not restrict life, health,

disability and pension marketing in the same way, they do have some carry-over

effect. Auto and homeowners agents usually- sell other kinds of coverage, too,

but such agents are often not available to center city populations, especially

the low-income and minority groups.

And many of the same factors that make center city areas undesirable fof

marketing auto and homeowners also make them undesirable for marketing life,

health, disability and annuity (pension) coverage.

Refusal to Make Product Available With Same Provisions. 

Instead of barring women altogether from certain coverage, the companies

may simply restrict its liberality or other terms when the applicant is a woman.

Some companies, for example, still limit the amount of coverage a housewife

can buy. This may extend to Accident Death and Dismemberment coverage, where,

for example, one insurer will write $100,000 on preferred risks; $50,000 on

standard risks; and only $25,000 on housewives. There appears no similar limit

on males who may also be maintaining a home as a "house-husband."

Another major company refuses to issue term life insurance to dependent

women. Another major insurer will issue women waiver of premium on life insurance

(a provision eliminating the need for premium payment during disability) only

"if definite need exists." No other class of insureds is called on to demonstrate

this "definite need." Such need would appear obvious for almost anyone who

has life insurance, regardless of sex.

Another company will only issue waiver of premium for females of up to

S50,000; but a male may get waiver of premium with life insurance of up to

$150.000.
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Another practice that was commonplace only a few years ago was to refus
e

to issue long-term disability to women, while freely granting it to men. This

practice has been dramatically reduced in the last few years. But there are

still some companies that adhere to this discredited form of sex discrimin
ation.

Charging an Excessive Rate to Women Not Based on Their Actua
l Experience. 

The insurance industry has a habit of sometimes making their premiu
ms

reflect their prejudices rather than their statistics. A classic example of

this was the long-standing belief that senior citizens as a clas
s were bad

auto insurance risks. Then when studies were done it was discovered that they

were better than average, and now they often get rate reduct
ions on auto

insurance.

Much of this same mythology still exists in the insura
nce companies

approach to insuring women.

There is now general agreement that women have oft
en been over-charged

for life insurance. Many companies use the three-year set back, which mean
s

a woman is charged the same premium and gets the same 
policy as a man three

Years her junior.

Yore and more companies have seen fit to increa
se this adjustment.

Teachers Insurance and Annuity Association, for exampl
e, now grants women a

five year set-back on most of its insurance plans.

Other companies have recently revised their rates for 
women downward.

One of the largest of companies to do so recently 
is The New York Life Insurance

Company. They report a surprising amount of their new business 
is coming from

women, and have tailored a major national advertis
ing campaign to focus on the

women's market.
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Other companies to recently reduce their rates on women include INA Life

and Provident Mutual.

Another company to recently grant lower rates for women is the state run

Wisconsin State Life Insurance Fund for women. Until 1977, it used unisex

;rates (identical rates for men and women of the same age); but then it adopted

la new rate schedule which grants women rate reductions far in excess of any

jthree-year set-back.
At some ages for some types of insurance, the new rates are the equivalent

of a set-back of over eleven years.

In a letter to me dated April 4, 1978, Richard J. Keintz, Deputy

Commissioner of Insurance for Wisconsin said: "We feel that the three-year

rate-back produces premiums too high in relation to those for males (it also

provides females surrender value and often dividends that are artificially

inflated)."

/n a letter to me dated March 30, 1978, Angele Khachadour,Chief Attorney of the

California Insurance Department said: "A couple of years ago, Commissioner

Kinder declared that the three-year set back on life insurance does not fairly

reflect the actual life expectancy of females."

The three-year set-back involves age discrimination as well as sex

discrimination. As a three-year set-back arbitrarily relates female rates to

male rates, by a fixed three-year set-back relationship at every age, it is

bound to be improper at some ages even if it were proper at some other ages.

For that reason, it would be preferable to have companies make their

rates depend on inbles of female mortality, rather than attempt to find some

relationship between male and female mortality, which is not likely to be

constant at every age. This approach, of separate male and female premiums,

surrender value and dividends has been adopted by some companies, including

the Wisconsin State Fund, mentioned above.
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The same kind of arbitrary and discriminatory rate-making exists in th
e

disability field. For example, many companies arbitrarily charge women an

extra fifty percent for disability income coverage. Yet, the statistics show

that at some ages women have lower disability costs than men, and a
t all ages

the relationship between male and female disability costs is not consta
nt.

In July of 1976, the New York Insurance Department completed a s
tudy

entitled "Disability Income Insurance Cost Differentials Bet
ween Men and Women,"

which demonstrated that the relationship between male and
 female disability

income is not constant over the ages 20 to 69, and that fema
le disability is

actually less costly than male disability at ages 60 to 69.

The Ohio Insurance Department and the Wisconsin Depart
ment, in correspondence

to me, indicated that company disability income insurance
 rates had not always

followed the reasonable statistical evidence that was 
available.

There is also some evidence that health insurance cove
rage (such as

hospital-medical-surgical expense coverage) is often 
loaded with excessive

premium charges for women not based on statistical
 information. They are

almost always charged more for medical expense cov
erage. Yet Metropolitan

Life Insurance Company itself recently reported on the
 hospitalization of its

sales personnel, and found that females had fewer 
hospitalizations and shorter

hospital stays than males. This was based on experience from 1965 to 1974.

Yet the authoritative voice of the insurance industry 
admits that "Premium

rates are generally higher for females over the gr
eat range of ages where

hospital expenses are covered." That according to the American Academy of

Actuaries in a "Report on Academy Task Force on
 Risk Classification," dated

August 1977.
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Charging Different Rates to men and Women Even Though Justified By Experience. 

Perhaps the most controversial issue in the whole area of sex discrimination

is whether women should be charged different rates than men, even though such

differentials can be statistically justified.

Women live longer than men. Hence, they should pay less for life insurance

and more for annuities and other pension benefits, if rates are to be based on

experience.

This view has been challenged in many contexts, and it is not yet resolved

administratively by insurance departments, judicially or legislatively.

Some advocate abolishing sex-based rates in insurance altogether. Others

would awaitany final decisions until more statistics accumulate, and until

alternatives are found that would be workable. Still others would permit

sex-based differentials when based on sound statistics.

The mortality differences between men and women are not likely to go away.

They are in fact substantial, enduring and widening, not receding or even

stabilizing.

The problems raised by unisex rating in life, disability, and health

insurance are more difficult than those raised in other lines. In my 1973

testimony before the Joint Economic Committee of Congress I pointed out that

auto insurance has traditionally used different rates for men and women in

the younger age categories. Men are charged more because as a class they

produce higher losses.

The National Safety Council suggests the differences are due not to

biological factors but to "the amount of driving done by members of each sex,

and to differences in the time, place, and circumstances of driving."
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I said, then, that the factors which real
ly cause the difference in auto

losses can probably be sorted out, and 
can then be used to replace sex as

classification factors. My 1973 conclusion was that unisex rati
ng in automobile

insurance would, therefore, be an attai
nable goal in the near future. It is a

goal that has in fact since been atta
ined in some places. But the mortality

and perhaps even the morbidity (illne
sses and disability) statistics may b

e

more firmly based on actual sex diffe
rences rather than other extraneous f

actors.

It still may be that society may de
cide that for insurance purposes se

x

should be treated as race is now, a
nd any distinctions based on either

 sex or

race would then be unacceptable.

But there is even a dispute abo
ut how this change should be brought 

about.

Some say it is so fundamental
 and far reaching a measure as to be

 appropriate

only by legislation. Others say that it should be done adm
inistratively and

judicially, in view of statutes a
nd the constitution.

11 
In some kinds of insurance unisex r

ating has already been attained by

statute. Section 294-33, Hawaii Revised Statut
es, requires unisex rates for

no-fault auto coverage: 'No insu
rer shall base any standard or rati

ng plan,

in whole or in part, directly or 
indirectly, upon race, creed, ethni

c extraction,

age, sex, length of driving exper
ience, credit bureau rating, or mar

ital status."

North Carolina has also abolished
 age and sex discrimination in au

to insurance

by statute. Massachusetts has done so by admi
nistrative action.

But there seems to be much less s
entiment for unisex rating in lif

e,

disability, health and annuities 
amoung insurance departments. 

By and large,

they oppose unisex rating, and in
 any event, would prefer the de

velopment of

further statistics before any act
ion toward unisex rates.
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Unisex rating would create many practical problems in marketing. If rates

were the same for life insurance, it would amount to a subsidy paid by women

to men. Companies would find it more desirable to write women than men (due to

their lower loss expectancy), and would have to manipulate their pricing and

marketing to take that loss expectancy into account.

Providing Disparate Benefits to Men and Women. 

Another kind of discrimination that can be considered separately is the

pension plan, for example, which provides higher benefits to male than female

workers. This is based on underlying costs and different life expectancies.

The same problem can arise if the same pension benefits are provided, but

larger contributions are required from women.

Various agencies of the federal government have reached different results

on the issue of whether men and women must be provided the same benefits at

the same costs, and the issue is likely to continue in litigation for some time.

The issue here is whether unisex rating should be required for purposes

of employee benefits and charges to employees for those benefits. It involves

some of the same issues raised by insurer pricing, but it also involves

provisions of the law dealing with equal pay for both sexes.

Neglect in Sales and Advertising. 

Various studies have documented the neglect of the women's market in

sales and advertising of insurance companies. The June 2, 1975 Report to the

Michigan Commissioner of Insurance, for example, analyzed ads in an insurance

trade publication, Best's Review (life and health edition), and found that ads

tended to feature men, and that the few time women were featured they were

"pictured predominantly in traditional roles as back-up wife, secretary or nurse."



145

I quickly reviewed later editions of the same publication, and
 found that

women are now featured in ads more often, and are more often f
eatured in the

non-traditional role. However, the ads are still loaded in favor of the male.

For example, in the magazines I looked at, whenever rates w
ere quoted, they

were male rates, with no reference at all to female rate
s. And, after all,

the rate is the punchline and guts of the ad, and this m
ay all suggest that

many of the pictorial changes are superficial, representing 
little change in

attitude.

In this context, one picture is not worth a thousand wor
ds. In fact, a

female rate of premium might be worth a thousand pictures. 
Yet both ads

featuring rates showed only the male rate, and other life i
nsurance material

in the editorial section of the magazine also showed the
 male rates only.

A check of Best's Flitcraft Compend for 1977, which list
s the life

insurance rates for about 250 of the nation's leading 
companies, showed many

cases in which insurers did not even bother to list thei
r female rates. Those

that don't even bother to publicize female premiums can'
t be very interested

in female policyholders.

Here again, the evidence suggests that companies h
ave thrown the movement

for fair treatment of females a few pictures of women
, in their ads, but when

it comes to serious presentation of materials, suc
h as rates and premiums, they

are still thinking in terms of men.

There are of course, exceptions, including the 
impressive female-directed

advertising campaign of the New York Life Insuranc
e Company.

So here again, despite improvements, the women
 find themselves still

treated as second-class citizens. However, they fared much better than blacks.

At least the three issues of Best's e-lecked (the first three of 1978), only the

ads of a single company had a black face. 
The rest of the magazines were

lily-white.
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Neglecting Minorities and Women on Payrolls and in Boardrooms. 

All of the studies and evidence I've seen suggests that women and minorities

are still vastly underrepresented on payrolls and in board rooms.

The latest Equal Employment Opportunity Commission statistics for 1975,

which has nationwide statistics on insurance carriers, found women made up 57.5

percent of the work force, but only 17.3 percent of officials and managers.

Blacks made up 9.4 percent of the total work force and 2.8 percent of

officials and managers. Black women made up 7.0 percent of the work force and

1.1 percent of officials and managers.

There are also separate tabulations for insurance agents, brokers and

servicing agencies. The representation is even less. Here females make up only

12.7 percent of the work force and blacks, 0.8 percent. Black women make up 0.4

percent of the total.

Other statistics suggest that this representation is even thinner at the

very top of the industry. As indicated, my check of Who's Who In Insurance 

found less than one percent women represented. A check of Who's Who L.maa
Professional Insurance Agents for 1978 found about 2 percent of the listings

were women. And a further check of Who's Who In Risk Management for 1976 found

less than one percent were women. (Risk Managers are insurance buyers for

large corporations, but they frequently come out of the insurance industry and

there is a great deal of cross—over).

Women as officers and directors of major insurance carriers are also a

rare variety. In 1973, fifteen major companies were checked, representing the

major divisions of the insurance industry.. Men outnumbered women by 592 to 15.
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A recent survey by Korn/Ferry International, an execu
tive research firm,

found that only 40 percent of the 35 major insurers
 surveyed had women on the

board at all. In other words, 60 percent of the insurers surveyed d
on't even

have token women board members. Only 22.9 percent of insurance companies had

what the survey called "ethnic minorities" on their b
oards.

Attorneys had representation on over 60 percent of al
l boards as did

bankers and academicians.

There are less than 400,000 lawyers in the Unite
d States. There are over

107 million women. But lawyers are found on many more insurance compan
y boards

than women.

Women and minorities are deprived of payroll 
and power, and this all has

implications as to how well they will be serv
ed. This lack of women and

minority representation probably accounts 
in part for the failure of the

industry to adequately serve and sell m
inorities.

This deficiency, as suggested earlier, 
is especially significant when

dealing with insurance as a product, as it 
is one that must be sold, and it

is one that must be serviced, underwritten, a
nd delivered with special regard

to the needs and circumstances of the custome
r.

Neglect in Education of Women and Minorities. 

Top level work in the insurance field require
s a good deal of technical

training and expertise. So ongoing education and training for wome
n and

minorities is a good way to test the preparat
ion being made for their future

utilization and advancement.

To test activity in educational work, I checked 
with several groups most

actively involved in training for the industr
y.
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First, I checked with the Life Underwriter Training Council (LUTC). This

group provides educational and training activity for the life insurance industry

and serves as a clearing house for information on life underwriter training and

activity.

LUTC said that they could not even tell me how many women were participating

in their activities by taking courses. To come up with this number would take

a tremendous amount of work, I was told. Nor could LUTC give me any information

about race.

Then I checked with the American College of Life Underwriters which grants

the designation CLU (Chartered Life Underwriter). Since 1929, 35,816 men have

received the CLU designation while only 893 women have. Since 1973, the number

of men earning the designation has been fairly constant (between 2256 and 2353

each year). During that time, the number of women earning the designation has

gone from 50 to 113 per year. Minority statistics were not available.

I was told that the American College has no special drive underway to

bring women or minorities into the program. One of its professed aims is to

conduct research aimed at manpower development. But the development of women

power or minorities is apparently not within the purview of its aims.

I also checked with the American Institute for Property and Casualty

Underwriters, which grants the CPCU designation (Chartered Property and

Casualty Underwriters). This is the equivalent of the CLU on the property-

liability side of the business. In 1973, 31 women were awarded the CPCU

designation; in 1977, 98 received the designation. This compares, for the

same years, to 645 and 1091 for men respectively. So progress has been faster

on the property-liability side of the business, where in 1977 about 9 percent

of those awarded the CPCU were women, compared to less than 5 percent for the CLU.
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The CPCU group even had more impressive statistics in its so—called f
eeder

program for the CPCU, which consists of a lower level group of courses
 in

general insurance principles. In 1973, 26.3 percent of those who completed

this course were women; in 1977, that figure was up to 55 percent.
 This is

certainly an impressive piece of progress by any standard.

The CPCU's have a candidate development committee, but have no f
ormal

program to seek out women or minorities. They seem to be far more successful

in doing so than their CLU counterparts in the life insurance indu
stry.

The CLU people could give me no estimate of black involvemen
t in their

programs. The CPCU people said it was "almost negligible."

The Society of Actuaries, as already indicated, the all know
ing all

computing source of wisdom of the insurance industry, cou
ld give me no

information about sex or race composition of their member
ship.

Overall, this brief check suggests that the traini
ng and education of

women and minorities is not a high priority of the li
fe insurance industry.

Employment Status as a Bar to Adequate Insurance Prot
ection. 

This is a somewhat different kind of insurance 
problem, but its consequences

are just as serious as the direct discriminatory activ
ity of insurers. More

and more, insurance is provided through unions and 
employers on a group basis.

But many simply do not get needed coverage beca
use of the kind of employment

they have.

Such fringe benefits as pensions and group life
, health and disability

are more likely to be available for those in stable a
nd well paid employment

than those at the margin.

Smaller, marginal employers often do not buy
 group insurance and pensions

for their employees. Even if such coverage is available, the more
 unstable the

employment, the less likely the employee is to 
have sufficient time in service

to become eligible for benefits.
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Some employee benefits are not even available until a specified period of

service is completed, and pensions benefits do not become fully vested until a

fairly lengthy period of service has elapsed.

The classic case is the domestic who is usually cut off from most social

insurance programs (such as workmen's compensation) and is not likely to have

any other kind of fringe benefits from an employer.

One part of this problem, relating to pensions, was explained in detail

by Merton C. Bernstein, Professor of Law at Ohio State University, in his

testimony before the Joint Economic Committee of Congress, when it held hearings

in 1973 on the economic problems of women.

He pointed out that as one moves up the economic ladder, you are more

likely to find pension coverage and better pension coverage. Women and

minorities, who are often low—cage earners, are either left out of the private

pension system altogether or tend to get inadequate benefits. What goes for

pensions also goes for many other fringe benefits including insurance.

And of course, housewives ordinarily get no pensions or other fringe

benefits at all.

Various recent studies have supported these conclusions about the pension

and fringe benefit problems of women and minorities. A study published in the

February 1978 Social Security Bulletin, concluded: "Women, particularly those

employed in the private sector, were less likely than men to have been covered

by a pension on their longest job. In general, they were more likely than

men to have had those job characteristics associated with low coverage rates

and, in addition, they had lower coverage rates when equated with men on

individual job characteristics." The general picture, for 1972 benefits, painted

by the study was quite pessimistic: "In sum, adequate retirement incomes are
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heavily dependent on income from employee pension 
plans particularly among

nonmarried persons. Unfortunately, most retired persons do not have ac
cess to

such income and must rely on their social securi
ty benefits alone"

Blacks and other minorities tend to have the sam
e problems as women for

many of the same reasons. Even under Social Security, which has capabilities

of coverage for better than the typical group insu
rance plan, blacks do not

fare as well as whites. Blacks tend to get lower benefits and this is relat
ed

to lower earnings and fewer years of employme
nt. But the same factors may

shut them out altogether from many other frin
ge benefits.

The Conventional Problem of the Poor Who Pay 
More. 

As in all other areas, the poor end up pay
ing more. In insurance, it may

be more expensive to market small amounts 
of coverage to low-income minorities

than large blocs of coverage to the affluen
t.

For that reason, the small policies sold t
hrough so-called industrial life

insurance may be more than seven times more e
xpensive, dollar for dollar, than

the same coverage marketed to the affluent
 in larger amounts.

This "poor-pay-more" problem is compounded
 in the insurance market for

several other reasons.

The information and sales needs in insurance 
are higher than with many

other kinds of products to be marketed. Because low-income consuMers,

especially minorities, and women are neglecte
d by the sales efforts of insurers,

they tend to end up uninsured or insured
 with the wrong policies in the wrong

companies.

In all areas, the poor pay more, the 
disadvantaged pay more, and the

minorities pay more. But in insurance, a bad situation is 
compounded many times.

Here the poor pay with a vengeance
, with virtually every market imperfecti

on

working against them.
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Lack of Information as a Cause and Possible Camouflage of Discrimination. 

There are several different kinds of lack of information that result in

insurance discrimination. The most disadvantaged do not have access to information

and advice and therefore tend to end-up with substandard policies, substandard

advice, and substandard companies.

Experts, for example, would probably avoid about 80 percent of the insurance

companies in the marketplace. Experts would sharply limit their selection not

only of companies but policies to a fairly narrow focus.

But the typical buyer often does not get the basic advice he needs. This

problem, serious enough even for many better situated consumers, is especially

severe for women and minorities for all of the reasons already described.

There is still another kind of lack of information that can result in

discrimination. When an insurer does not have adequate information about

insurance for a particular group, it tends to over-charge to provide a cushion

against any contingencies. Such insurers will frankly admit that this has been

the case with women.

Then too, when there is a lack of information about a particular group

they may simply be avoided. This explains, in part, some of the problems of

women and minorities in buying insurance.

And there is still another kind of lack of information that may result

in the initiation or perpetuation of discrimination in insurance.

To the extent that insurers really do not know what markets they are

reaching and which ones they are not, they are not likely to be able to change

their marketing strategy to remedy the situation.

There is certainly a lack of information available about how well the

industry serves certain racial and ethnic groups, and adequate i.,formation has

not always been available even about the women's market.
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There are some restrictions on what kind of statistics insurers can

keep based on prohibitions against racial and ethnic discrimination. But this

should not prevent other attempts to obtain needed marketing information.

Insurers will concede that there is ethnic and racial discrimination. For

example, the American Academy of Actuaries in its August 1977 publication

entitled "Report on the Academy Task Force on Risk Classification" states:

"Companies with predominantly white markets have tended to avoid non—white

markets." Yet, it would be impossible to precisely measure this kind of

discrimination. It is commonplace but as yet unmeasured.

The Products of the Life Insurance Industry

The life insurance industry writes a portfolio that includes life, health

(medical expense), and disability insurance and annuities and other pension

products.

The contracts have long been viewed as necessities, and the lack of fair

access to them makes it impossible for the typical consumer to achieve a

reasonable measure of economic security. Government programs by themselves

are inadequate, so the uninsured or underinsured court economic disaster.

The life insurance industry stands between the consumer and the poor

house. The life insurance industry must perform, or the widow and orphans

will be left unprotected. The life insurance industry must perform, or the

consumer will not have access to the medical care he needs.

In a security conscious society, the life insurance industry offers one

of the critically important necessities for that security.

Life Insurance. 

The key product of the life insurance industry is life insurance. Life

insurance is actually insurance against death, and provides a specifie
d payment

to a specified beneficiary upon the death of the insured policyho
lder.
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Life insurance may provide protection and nothing else. That kind of

protection is term insurance.

Life insurance may provide a mixture of protection along with an investment

(what is called the cash value of the life insurance policy). The most common

kind of insurance-investment policy is so-called straight life, which provides

protection not limited by a,specified time period, and also provides that premiums

are to be paid for the whole of life.

Then there is endowment, which is the richest mixture of insurance and

investment. An endowment policy provides that the face amount of the policy will

be paid at a specified time (say, endowment at age 65).

There are all kinds of combinations of insurance and investment, with

increasing and decreasing amounts (for example, decreasing term); various

periods during which premiums must be paid (for example, 20-pay life); and

various combinations of kinds of insurance (for example, straight life with

the addition of a term rider) and various combinations of insureds to be

covered (for example, a family policy that covers the entire family, not just

one policyholder).

Then there are various additions to the policy, many of which are subject

to discrimination discussed before and after in this report.

The waiver of premium provision provides that premiums need not be paid

and will in effect be paid by the company during periods of disability of

the insured.

The double indemnity rider provides for .double payment in the event of

accidental death.

The guaranteed insurability option gives the right of the insured to buy

additional amounts of coverage at specified future intervals, without the need

to prove insurability.

There is also a so-called payor benefit or agreement. This is usually
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written on juvenile insurance, where the child is insured, and the pare
nt

wants to assure premium payments in the event of his own death or disability.

In the event of such death or disability, under the payor benefit, the ins
urance

company has to pay the premiums instead of the parent.

There are also disability income riders, which are agreements to pay th
e

insuranced a specified amount of cash monthly in the event of his t
otal disability.

Disability is considered a separate kind of insurance, and is here 
written as

an addition to a life insurance policy.

Health Insurance. 

Health insurance is a kind of protection used to pay the exp
enses of

medical care of all kinds -- medical bills, surgical bills, 
hospital bills,

dental bills. (Sometimes the term is used also to include disability incom
e

insurance; but here we use the other more limited meaning).

Among the common types of health insurance are hospital e
xpense coverage;

surgical expense coverage; regular medical expense covera
ge; and major medical

expense coverage. The latter is a kind of insurance used to finance major

expenses of illness so it may be written with a large deduct
ible, paying all

or a specified percentage of covered expenses over that d
eductible.

Other terms are also used to describe more specialized he
alth insurance

policies -- dental expense insurance; dread disease in
surance; cancer insurance, etc.

There are endless variations on these policies, with v
aried provisions

for premium payments, with varied provisions relating 
to cancellations and

non-renewal, and other features.

There are various exclusions in health insurance po
licies of special

significance for women. Pregnancy is a common exclusion. Care for newborn

infants may be excluded for a specified period, su
ch as 14 days. There may be

special exclusions relating to abortion, miscar
riage, routine pregnancy, or

pregnancy and its complications.
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Pregnancy benefits may not be granted at all, or they may be extended only

in limited fashion; or they may not be granted to single women, and they may not

be granted to dependents of the insured (such as a minor child who might become

pregnant).

Disability Income Insurance.

Disability income insurance provides cash payments in the event of total

or partial disability.

Such coverage may be long-term (say, paying benefits until age 65) or

short-term (perhaps paying benefits only for 13 weeks or one or two years).

The better coverage is non-cancellable and guaranteed renewable which

means the premiums cannot change and the coverage cannot be increased until the

insured reaches 65.

There are various exclusions in the policy, some of which have obvious

significance for women. Disability due to pregnancy is often excluded.

Sometimes the definition of disability is such as to exclude housewives.

For example, the policy may define disability in relation to earned income

before and after disability with no provision for someone who works but is not

paid a wage.

Pension and Annuity Products. 

An annuity typically provides for a specified periodic payment for life.

It is the common method of providing pension and other retirement benefits.

Annuities may be purchased in all forms. They may provide monthly,

quarterly, semi-annual, or yearly payments for life.
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Annuities may provide payments to only one person or more than one person.

For example, the loint and survivor annuity provides payment during the lifetime

of two persons (such as a husband and wife, so when one dies the other continues

to receive payments).

There are also fixed-dollar and variable annuities. The fixed-dollar annuity

is a specified unchanging amount, say $100 a month. The variable annuity has a

payment which changes, in accordance with the investment experience of a special

fund held by the insurance company.

Most life insurance policies contain settlement options, one of which is

the provision of an annuity to a beneficiary.

(More)

69-789 0 - 81 - 11
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The Insurance Industry

The insurance industry is one of our largest and most important parts of

the financial sector. In 1975, it collected $110 billion in premiums and

controlled $385 billion in assets. In 1976, those figures were up to $130

billion and $434 billion, respectively.

But its impact far outruns the magnitude of those figures. Its operations

and loss payments influence many other vital institutions. For example, health

insurance payments are of critical importance to the way hospitals and other

health delivery institutions plan and grow. Auto insurance influences how the

legal system operates and has enormous impact on the way it evolves.

But the insurance industry does more than make loss payments. It is an

important device for individual savings and investments. In 1976, the life

insurance industry acquired $174 billion in assets, much of this representing

savings of policyholders in the form of cash-value in life insurance policies.

In 1977, that figure was $197 billion.

The insurance industry is also an important source of capital and

investment for the American economy, by virtue of its purchases of government

securities, corporate securities, mortgages, real estate, and other financial

instruments.

The industry is made up of about 4,700 companies and provides about

1,675,000 jobs.

It has historically been divided into two segments. One is a group of

companies writing life, health, disability, and annuity insurance. This is

usually referred to as the life and health insurance side of the business.

The other side, so-called property and liability companies, write such lines as

auto, homeowners, workers' compensation and marine insurance.
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This separation between the two segments of the business came about due to

historical and regulatory accident. Some of the separation still persists.

For example, a property and liability company ordinarily cannot write life

insurance.

But in a functional, rather than a regulatory sense, the industry has

come together. There are multiple-line companies and groups of companies which

together write all lines of insurance.

And more and more, the sales force of one kind of insurer sells the

products of others. For example, in recent years some of the major life

insurance companies have acquired property and liability insurance companies,

and their agents now sell all major types of insurance.

Nevertheless, the two segments of the business are still largely separate

in corporate structure, in regulatory treatment, and in many phases of

operation. The main emphasis of this report is on the life, health, disability,

annuity side of the business, but it should be noted there is one segment of

the business that overlaps the usual distinctions between the two sides of the

busiress. Both sides of the business can write health and disability insurance,

but the bulk of it is written by the life and health insurance side of the

business. For most purposes, however, health and disability can be considered

almost an exclusive product of the life and health insurance business.

Often insurance-type products are provided directly by employers, unions

or other groups. This is sometimes described as self-insurance. Sometimes the

insurance industry helps in the administration only of such plans but does not

participate as a risk bearer. Other institutions may be involved in the

administration of such plans, such as banks.

At the end of 1976, about 17 million Americans were covered by pension plans

in which the life insurance industry was involved. Over twice as many were
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involved in self-insured private plans.

But whether the plan is insured, or self-insured, it often involves many

of the same issues discussed in this paper under the rubric of insurance

discrimination. The same problems involved in insurance are involved in any

employee benefit program regardless of insurer participation.

Legal Structure. 

Over 90 percent of the life and health insurance companies are stock

companies, owned and controlled by their stockholders. These companies control

only about one-third of the assets of the industry.

The other two-thirds are controlled by so-called mutual companies, which

make up fewer than ten percent of all life and health insurance companies.

The mutual company is controlled by its policyholders, in theory. In practice,

the mutual is controlled by a self-perpetuating management.

One of the unsolved problems of insurance regulation is how to make mutual

companies directly accountable to control by policyholders. If that problem

could be solved, it might be an important technique for assuring fairer

treatment to all policyholders.

There is one other major factor in the market that does not fit into the

usual categories discussed above. That is the Blue Cross and Blue Shield

organization. These are separate entities, about 143 different plans,

operating throughout the United States. Some are controlled by doctors, others

by policyholders, and they have diverse organizations. For example, in

Pennsylvania, there is a single Blue Shield plan, providing medical and surgical

benefits, which is controlled by doctors'. There are also five Blue Cross plans

operating in Pennsylvania, largely controlled by policyholders, but in different

ways, through different structures.

4
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In addition, there are the so-called HMO's (Health Maintenance Organizations)

which are designed to provide comprehensiye health insurance protection
. They

may be sponsored by employers, labor unions, consumer groups, insurance
 companies,

and are subject to various kinds of governance and control.

There is one incidental characteristic of the legal form of orga
nization

of special interest to the issues addressed in this report. Mutual companies

typically write participating policies which pay dividends (as o
pposed to stock

companies which write non-participating or so-called guaranteed 
cost policies).

The participating policy involves an over-charge with refunds ba
sed on

the mortality, interest and expense experience of the company
. Some life

insurance companies have made special dividend allowances
 for women, due to

their unusually low mortality rates. But whether these dividends have been

adequate is a largely unexplored issue.

Competition, Concentration, and Entry. 

The life insurance industry has been subjected to grow
ing criticism for

failing to competitively market its products, e
specially its life insurance

products sold to individuals (rather than groups).
 These products have not

been subject to vigorous price competition, bec
ause of the confusion in

determining the true cost of a policy, which requi
res the consideration not

only of premiums, but also of dividends and cash v
alues.

Some view the industry's efforts as competi
tion by confusion and cover-up

and see the haze beyond premiums and price stru
cture. This matter is now subject

to an investigation by the Federal Trade Com
mission and has been investigated

by Congress over the years.

There is also little competition in the area
 of individual health

insurance contracts. Many companies concede they are simply n
ot interested in
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the business. The American Academy of Actuaries "Report of the Academy Task

Force on Risk Classification," dated August 1977, states: "Many private insurance

carriers have, however, ceased to write individual medical expense insurance

coverage because of their inability to keep up with increasing medical costs

within the current economic and regulatory environment."

The marketing of disability income insurance and annuities (pensions)

hasn't been visited with these just described problems peculiar to health and

life insurance, but there is some reason to believe that competition there too

is not as vigorous as it might be.

One indirect index of that competition is the amount of concentration in

the business -- how many companies control a major block of the assets or

premiums being written. The higher the level of concentration, the less the

competition, according to the usual presumptions.

The U.S. Justice Department recently had occasion to look at the level of

concentration in the life and health insurance industry in the course of

preparing a document called: "The Pricing and Marketing of Insurance: A Report

of the Department of Justice to the Task Group on Antitrust Immunities," dated

January 1977.

That report states: "The life insurance industry is much more concentrated

than the property-liability industry, with approximately seven companies

accounting for 50 percent of total assets. However, the entry of new companies

into the field, even though usually limited in both product and geographic

market, has been 'slowly eroding the high degree of concentration found in the

industry.'"

The Department of Justice cited 1969 figures in reaching its conclusion,

although later figures do seem to support its conclusion, if its assumptions

are accepted.
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However, a closer look at life and health insurance industry figures

indicates that concentration is much higher than appears from the broade
st

aggregate of figures apparently considered by the Department of Just
ice.

What determines competition is not so much what percentage of the
 market

each company has on a national basis, but what percentage each compa
ny has of

the market for a particular product in a particular area.

When this is done, an entirely different picture emerges. For example,

Best's Executive Data Service which reports on market shares, sho
ws that in

Pennsylvania only three companies control over half the m
arket for group

annuities and for certain kinds of health insurance. Even on a national basis,

when a single product is considered, as few as three comp
anies may have about

half the market.

And when less competitive states than Pennsylvania are consid
ered, the

concentration figures are even more ominous. When group annuities are

considered, in four different states, a single company has ov
er 60 percent of

the market. In three other states, a single company has over 50 percent o
f

the market. Andin 16 additional states, a single company has
 between 30 and

50 nercent of the market.

This all suggests that the degree of concentration in the
 life and health

insurance irdustry has been consistently understated, and 
the amount of

competition may have been overstated.

The degree of competition can also depend on the entry
 into the business

and the ease of entry. In many states, life insurance is a remarkably easy

business to enter. For example, last year companies were still being 
formed

in Arizona with as little as $25,000 in capital 
and $12,500 in surplus.

In 1977, 92 new life and health companies were 
formed and 60 were retired.



164

Almost all of the new companies came in with rather modest capital and surplus,

and many are related to existing companies.

Hence, despite relative ease of entry, there are still substantial barriers

for any company to have any real impact on the competitive balance. It must

have massive capital and surplus and a sales force able to produce.

This ease of entry, however, could be of great significance when attempts

are made to set up women or minority-controlled insurers.

Marketing Systems of Insurers. 

Insurance sales can be made by mail, and some companies have been successful

with such methods. However, the great bulk of life and health insurance is sold

by agents of various kinds, again reflecting the fundamental fact that insurance

must be sold, it is not bought.

Agents may be tied to a single company, and are then called captive agents.

Others may represent many companies, and are sometimes referred to as independent

agents.

There is also what is called a broker, who usually represents the policy-

holder rather than the company, and takes business to many different companies.

In the life insurance business, most companies organize their agents

according to one of two systems. The branch-office system involves the direct

management control of field offices, which operate under a manager who recruits

and controls the agents on behalf of the company.

The other system, called the general-agency system, involves a contract

with a general agent, who is assigned a specific territory, and who then proceeds

to develop that territory on his awn, With the recruitment of agents.

There are various combinations of the two systems, with the trend being

for companies to exert more and more control over the field force of agents,

and a trend toward a branch-office type of system.
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But another aspect of the marketing approach involves the kind of insurance

being sold. There Is individual insurance as opposed to group insurance.

Grout, insurance can be thought of as coverage on a wholesale basis, with

the agent selling, for example, an entire group of employees through a contract

with a single employer. Group coverage may also be sold to unions, professional

associations, fraternal organizations, and other types of groups.

Sometimes the employer pays for the entire cost of the group policy.

Sometimes each employee pays part of the premium.

Group insurance is usually underwritten and rated on a group basis. That

is, a rate is set for the entire group, not on an individual basis, and the

entire group is accepted or rejected depending on the general situation of the

group, regardless of the insurability of some individual members.

Group insurance is often experience-rated, with the group premium be
ing

determined from time to time with due regard to the actual loss experienc
e of

the group.

There are two marketing methods involved in the sale of individual life

Insurance. One is referred to as the debit system of marketing, which involves

the collection of premiums at the home of the policyholder. This system is

associated with industrial life insurance, a kind of coverage sold in small

amounts, usually about $500, with premiums payable on a weekly or monthly bas
is.

Larger policies are now also being sold more often on the debit basis,

and health insurance in small amounts, called industrial health is 
also sold

on that basis.

The term used to define all life insurance -- other than group or

industrial -- is ordinary life insurance.. It is another kind of 
individual

coverage (larger in amount than industrial) and sold in the conventi
onal way.
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About 90 percent of all health and disability insurance is sold on a

group basis.

About 50 percent of life insurance is now sold on a group basis. Relatively

little is sold on the debit basis with industrial life insurance making up less

than 2 percent of the total.

Life Insurance Investments. 

Life insurance, which involves the provision of protection and savings as

well (cash-value in life insurance and other money ear-marked for future payment

under annuities and other policies) produces huge sums for investments each year.

Among the investments made by life insurance companies during 1977,

according to estimated figures released by the American Council of Life Insurance,

are $31 billion into government securities; $146 billion into corporate securities

including stocks and bonds; $13 billion into mortgages; $2 billion into real

estate and $5 billion into policy loans, for a total of $197 billion.

At the end of 1977, the industry held $23 billion in government securities;

$172 billion in corporate securities; $96 billion in mortgages; $11 billion in

real estate: $213 billion in policy loans and about $20 billion in cash and

other assets. That is for a total of $350 billion dollars.

The property and liability business also made substantial investments in

the American economy, but on a smaller scale than the life insurance business.

The Regulation of the Insurance Industry. 

The insurance industry is subject to comprehensive regulation at the state

level. Most states have an Insurance Commissioner, heading a state insurance

department, assigned the responsibility of regulating the companies under

detailed provisions of the state insurance laws.

4,
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Commissioners have power over the companies and their agents and brokers in

all phases of operations. From birth to death, the companies are regulated.

They must be admitted to do business in the state, and they are liquidated or

dissolved only under the commissioner's supervision.

The commissioner has jurisdiction over such diverse matters as investment,

sales and underwriting practices, policy forms, premiums, and the like.

Some state insurance departments are larger, better staffed and more

influential than others. Among the traditional leaders in insurance regulation

are New York, California, Pennsylvania and Wisconsin.

The regulatory action of some of these larger departments has a carry-over

effect nationally. For example, when these larger states take action against

certain policies because they discriminate against women, this is likely to

have an effect across the land. Even though policy forms are approved by each

state, many companies attempt to maintain uniformity nationwide. So when one

state forces achange, it may go nationwide.

The insurance commissioner has great power over the companies based not

only on specific legal authority, but also based on the moral suasion he

typically commands over them. An early commentator described the insurance

commissioner as a combination judge, jury and hangman over the industry. That

may be an overstatement, but the commissioner does have great authority to bring

about change in the insurance industry.

The commissioner's authority over the industry is not total, howev
er, and

many use their authority in an ultra-conservative manner. For example, some

of the commissioners that responded to my survey to gather information 
for this

report indicated that they do not have authority over life insurance 
rates,

including the question of the fairness of the three-year set-back for women.
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For example, W. W. Fritz, Insurance Commissioner of Oregon, in a letter to me

dated April 4, 1578, stated: "The three-year set-back on life insurance is

moot with us inasmuch as the Division has no authority over life insurance."

John H. Allen, Staff Attorney for the Department of Insurance of the State

of Tennessee also said his department has no "rate-making authority" over life

insurance rates.

However, even in such cases a Commissioner who senses unfairness in the

insurance process can seek voluntary change by the companies, and can use

publicity and proposed legislation to attempt to correct the problem.

The federal government, by virtue of the McCarran Act, has left insurance

regulation to the states, except for certain areas in which indirect or back-up

regulation exists.

The federal anti-trust laws apply to the insurance business only "to the

extent that such business is not regulated by State law."

The tax laws, securities laws, labor laws, civil rights laws, and other

general federal laws are also applicable to the insurance industry. For

example, the Equal Employment Opportunity Commission has had great impact on

the insurance industry.

Furthermore, the performance of state regulation has been under the

surveillance of Congress, and its hearings and reports have had a profound

impact on state regulation.

There are also some voluntary organizations that have a great deal of

influence on state regulation. One of the most important is the National

Association of Insurance Commissioners which sponsors meetings and develops

legislative and regulatory proposals often acted on by the states.
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For example, the NAIC developed a model regulation to eli
minate unfair

sex discrimination. As of December 1977, ten states had adopted the regulati
on

and others had adopted parts of it. The purpose of the statute, as described

by its awn language, is "to eliminate the act of denyi
ng benefits or coverage

on the basis of sex or marital status in the terms 
and conditions of insurance

contracts and in the underwriting criteria of insuranc
e carriers."

Questions and Issues to Be Resolved

This section will review some of the actions and p
roposals to bring an

end to ethnic, racial and sex discrimination in the i
nsurance business and

in the insurance marketplace.

Some have already been implied or suggested in the
 previous discussion,

but will be restated, refined and elaborated on 
here.

Consumer Education. 

One of the most efficient ways to bring about 
change is through consumer

education on the existence and methods of avoid
ance of discrimination in the

marketplace.

Many of the abuses that exist would soon 
become untenable if consumers

were better informed on alternatives in the 
marketplace. When consumers are

aware of which kinds of discrimination exist and
 what companies avoid such

practices, the industry would be forced to r
eadjust its marketing plans.

Insurance departments could publish "Shopper
's Guides" for women, minorities

and any other group likely to experience 
unfair discrimination in the marketplace.

As Insurance Commissioner of Pennsylvania
, in 1974 I published "A Mini

Guide to Women's Insurance Rights" which 
is a first approximation of the kind

of information women ought to have. The Insurance Department of Wisconsin has

also since published an "Insurance Guide 
For Women" which might be used as a model

.
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The Appendix to this report also includes a guide, prepared for another purpose,

but suggestive of the kind of information women ought to have available.

Similar guides might be prepared for other minorities or anyone else with

special insurance problems. One of the important features of any such guide

would be a list of channels for complaints about discrimination and how to

proceed in asserting such complaints.

Other government agencies and private groups might also prepare such guides.

They are undoubtedly one of the most efficient and economical ways to bring

about change in the insurance marketplace, and to eliminate discriminatory

insurance practices.

As another form of consumer education, women and minorities should be

advised that lobbying with state insurance departments on administrative action

designed to eliminate sex discrimination in insurance might pay handsome rewards.

On the issues involved in this report, insurance departments have been

responsive, and insurance commissioners generally seem to be interested in

ending many of the forms of sex and ethnic discrimination that persist.

Improved Publications Presenting Options Available to Women. 

Surprisingly enough, the most widely used reference book for life insurance

rates, Best's Flitcraft Compend (1977), does not even list women's rates for all

companies. After all of the pious talk about eliminating discriminatory

practices, many major insurers do not even have the good sense to present their

life insurance rates for women, thus ignoring the greatest untapped life

insurance market.

These companies could be easily embarrassed into ending such counter—

productive and foolhardy omissions. At the same time, pressure should be brought

to bear on the publisher of the volume, A. M. Best Company of Oldwick, New Jersey,

to require or at least request companies to include female as well as male rates.
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Other editorial material and advertising presented in insu
rance

publications often omit the female rate, another omissio
n that could probably

be easily brought to an end.

Women can hardly obtain access to the insurance marke
t when commonly

used sources of company and premium information are
 largely directed only to

men.

Special Complaint Gathering and Resolving Progra
ms. 

Insurance departments can be proficient at gathe
ring and resolving

consumer complaints on insurance discrimination 
or any other matter.

At one point, while I was Insurance Commissioner, 
the Pennsylvania

Department established a special center city cir
cuit rider program to gather

insurance complaints from center city residents.
 At one point, a special

effort was also made to gather women's compla
ints.

These programs are useful in order to discove
r patterns of abuse,

formulate remedial action, and resolve grievance
s.

Most of the responses to my survey of Insuran
ce Departments indicated

they were not carrying out special programs a
long these lines, but they almost

all said their regular complaint capabiliti
es were open to all comers.

Whether or not the Insurance Departments w
ant to formulate special

programs, some of the groups affected by 
certain forms of insurance discrimination

might take special measures to inform me
mbers of affected groups of the complaint

capabilities of their state insurance 
departments.

Making Insurers More Accountable For 
Underwriting Decisions. 

When people are rejected for insurance, 
they ought to know the reasons.

When a company rejects someone, they oug
ht to be able to justify their decisi

on.

It will probably do the decision maki
ng processes of the insurers some goo

d to
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force them to explain what they are doing, instead of letting them operate by

the proverbial seat of the pants.

The recent (July 12, 1977) Report of the Privacy Protection Study Commission,

entitled "Personal Privacy in an Information Society" contains a series of

proposals to force insurers to be accountable for their underwriting decisions

and to explain them on request.

The recommendations relating to insurance are set out in Chapter 5 of

the Report. For example, one of these recommendations would require the insurer

to disclose the details of any adverse information on which its refusal to

insure is based. In other words, the insurer would be forced to explain any

turn-down.

This would make the possibility of unfair discrimination more remote by

requiring accountability.

The recommendations of the Privacy Commission might be implemented by

amending the Federal Fair Credit Reporting Act, or by amendments to the state

law. Virginia has already led the way by legislative adoption of sections 13,

14, and 15 of the Commission's privacy recommendations. Other states should

follow that lead.

Special Education Programs. 

One key to opening the way for women and minorities in the insurance industry

is through special educational programs. From the programs I reviewed, it seems

apparent that some new approaches are in order, some existing programs should be

accelerated, and some institutions should be nushed harder to encourage the

entry of minorities and women into the business.

A New Program. One new program announced this year is being carried out

under the Center for Insurance Education at the School of Business and Public

Administration of Howard University. It is headed up by Dr. James J. Chastain.
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Under the program, 30 incoming black freshmen will come into the school

where they will major in a newly established insurance program. 
During the

course of their studies, the group will serve internships with in
surance

companies, they will be prepared for various professional insuran
ce exams,

they will maintain contact with the business by attending local
 and national

meetings of insurance associations and professional groups, the
y will attend

special workshops, and at the same time will receive a basic e
ducation in

business administration.

The document proposing this new program indicates 
that of the 60,000 black

high school juniors who took the Scholastic Aptitute Test
 in 1976, only 5

percent considered a business career, and the percentage 
thinking about

insurance was apparently nil.

The program will cost about $500,000 a year and is sc
heduled to start

this fall. It has every indication of producing the kind of trai
ning needed

for the insurance industry and will produce the kind o
f graduates being sought

by the industry.

An Old Program. The Society of Actuaries attempts to recruit bl
ack students

are apparent failures. Actuarial science requires a unique combination of

someone proficient in practical and theoretical mat
hematics and knowledgeable

about the insurance business.

So it may be that this program would be t
he equivalent of a medical

school attempting to recruit candidates to b
ecome brain surgeons before any

general practitioners are produced. This noble effort seems to have been

misdirected at unrealistic goals, when resou
rces might have been better spent

at more generalized training and career ob
jectives.

Some Other Old Programs. An existing program with marked success in

bringing women in is the feeder program for 
the CPCU designation, sponsored by

69-789 0 - 81 - 12
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the American Institute for Property and Liability Underwriters. It has gone

from a 26.3 percentage participation of women in 1973 to 55 percent last year.

That is the kind of success story that should be studidd and applied elswehere.

In contrast the programs of the American College (CLU) were unimpressive

in results. Here is one of the many pressure points where an educational group

could probably be persuaded to launch a more extensive educational and training

program for women and minorities.

The CPCU program of the American Institute has been more impressive in

recruiting women than its counterpart in life insurance, The American College.

But none of the programs, based on the evidence I could gather, seems to be

achieving significant results in bringing in blacks or other minorities.

Minority and Women-Power on Boards. 

Vomen and minorities have been virtually unrepresented on insurance

company boards. To change this, and to change the discriminatory policies of

insurers, an attempt should be made to obtain broader representation on these

boards.

Some insurers (for example, Blue Cross of Philadelphia) actually conduct

elections for the board, during which it is feasible to come forth with a

special slate. The process is usually more difficult on large national insurers,

which operate as mutuals.

But organized efforts to bring about changes on boards are likely to pay

off, as are attempts to make the election process more responsive to the will

of policyholders.

Minority and Women-Controlled Insurance Companies. 

Both the advantaged and disadvantaged have learned that when the insurance

industry offers neglect, the alternative way may be to own and control your

awn insurance company.
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This insight most recently came to the medical profession in 
the midst of

the recent malpractice insurance crisis. Many doctors felt that the insurance

industry was neither able nor willing to solve their malpr
actice insurance

problems. So doctors set up their own companies that would pursue
 these

problems more aggressively.

The same lesson has not been lost on women and min
orities and consideration

should be given to encouraging and setting up such co
mpanies.

According to U.S. Bureau of the Census figures, in
 1972 there were 71

black-owned insurance companies with paid employee
s; 21 women-owned companies

with paid employees, 4 Hispanic-owned companies with 
paid employees, and 3

other minority-owned companies with paid employees
.

There are no 1969 figures available for women-o
wned companies, but since

then black-owned companies have increased by 6;
 Hispanic-owned by 2; and other

minority-owned by 3.

These same Census figures show that women 
and minorities have made little

penetration in the insurance agency, brokerag
e and service side of the business.

In 1972, considering only those firms with
 paid employees, there were only 629

women-owned agencies; 259 black-owned agenci
es; 165 Hispanic-owned agencies,

and 145 other minority-owned agencies.

The agency business poses virtually no 
legal or financial barriers to entry.

There are few capital requirements, and th
e licensing exams are generally not

considered to be exceptionally difficult.

The Special Issue of Dividends on Par
ticipating Policies. 

Dividends are subject to little scrutiny 
by regulators or anyone else.

But in view of the long history of ov
ercharge of women for life insurance, t

here

should be high priority assigned to the
 review of dividend structures to see 

if

women are getting adequate consideratio
n.
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This surveillance of dividends might come in many forms, including pressure

on the insurance commissioner to act and pressure on the companies to disclose

their dividend policies.

National Health Insurance As One Solution to Discrimination in Insurance. 

A solution sometimes offered for ending sex discrimination in health

insurance is a comprehensive national health insurance program.

There is no reason to believe that a government program would be free of

sex discrimination. The February 1978 "Report of the HEW Task Force on the

Treatment of Women Under Social Security" documents far reaching sex

discrimination in the Social Security system.

There is also no reason to believe that the U.S. Department of Health,

Education and Welfare (HEW) or anyone else in the federal establishment is

capable of formulating a national health insurance program that would work.

These same people that would formulate national health insurance, have

never been able to straighten Medicare or Medicaid out. If they goof up on

a small scale, their performance is not likely to improve when they go to a

larger scale operation.

What is almost comical is to find HEW working on a grand National Health

Insurance Plan, at the very time it is unable to deal even with existing

federal programs, and at the very same time HEW publicly proclaims it misspent

from $6.3 billion to $7.4 billion in fiscal 1977. The HEW Secretary admits

$4 billion was spent unnecessarily on health care programs in fiscal 1977.

If that Department can waste $4 billion in proRrans only covering a small

fraction of the population, can you imagine how much they would be able to waste

on a comprehensive national program? An architect who cannot build a one-story

bungalow should not set out to build a sixty-story skyscraper.
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Federal Insurance Regulation as a Solution. 

It has been suggested that a federal take-over of insurance regulation

might result in fairer treatment of women and minorities in the insurance process.

There is no evidence that federal regulation is an improvement over state

regulation. Based on the performance of such agencies as the Interstate Commerce

Commission, the U.S. Consumer Product Safety Commission, the Food and Drug

Administration and a host of others there is much evidence to suggest that

federal insurance regulation would be a step backward, simply removing regulation

further from the public.

If federal steps are to be taken, they could be in the form of guidelines,

which would be binding on insurers, but which would not transfer regulatory

activity or responsibility to the federal government.

Ongoing Legislative, Administrative and Judicial Action for Change. 

The proposed Equal Rights Amendment to the Constitution provides that

"Equality of rights under the law shall not be denied or abridged by the United

States or by any State on account of sex." Some states have already passed

amendments to their state constitutions.

The implications of this law for insurance discrimination are not clear.

Some have argued it would only eliminate rates and classifications based on

sex if they are not reasonably needed for some legitimate purpose. To date

such constitutional changes have not affected the use of sex in insurance

classifications. Other forms of sex discrimination (e.g., refusal to sell

women long-term disability coverage) are now probably adequately treated under

existing laws.

A great variety of legislation has. been adopted to address the problem

of sex discrimination. Oregon has adopted a series ot statutes, requiring the

same maternity benefits for an unmarried woman as is granted a married woman,

including the wives of insured persons choosing family coverage; and requiring
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mandatory pregnancy benefits in group disability or similar fringe benefit

programs.

New York, in 1975, passed a law prohibiting discrimination in the issuance

of policies based on sex, thus, requiring, for example, that long-term disability

insurance be made available to women, too.

Effective January 1, 1977, New York mandated maternity care coverage in

all medical expense policies (group and individual) for all women (single or

married). The constitutionality of the law is now being challenged in the

courts and the effect of the law has been stayed.

In 1977, the California Insurance Department proposed legislation to require

that certain kinds of life insurance policies give greater recognition to the

increased life expectancy of female insureds.

A great deal of other legislation is being considered at the state level.

In addition, there is a proposal before Congress to amend Title VII of the

Civil Rights Act to prohibit pregnancy exclusions in employee benefit programs.

A U.S. Supreme Court case, Geduldig v. Aiello (1974), held that exclusion of

coverage for disability that accompanies normal pregnancy and childbirth does

not violate the Equal Protection Clause of the 14th Amendment to the U.S.

Constitution. That case arose under the California Unemployment Compensation

Disability Program. In Gilbert v. General Electric the U.S. Supreme Court held

such exclusion does not violate Title VII of the Civil Rights Act.

There has also been a good deal of administrative action. As already

indicated, many states have adopted all or part of the N.A.I.C. model act on

sex discrimination. many state insurance departments have taken other

administrative action under the insurance laws. And the EEOC and other federal

agencies have also been extremely active on these matters.

In addition, there is a good deal of pending litigation. There is the issue

raised in Manhart v. City of Los Angeles, testing whether the city could provide
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a retirement plan more advantageous to males than females. The U.S. Circuit

Court of Appeals held that the pension plan of the City of L
os Angeles

(Department of Water and Power), violated Title VII of the Civi
l Rights Act by

providing a more advantageous plan to men. The issue has not yet been resolved

by the U.S. Supreme Court.

There are many other cases now before the courts. Such groups as Equal

Rights Advocates, Inc., represented by Mary C. Dunlap, and othe
rs have brought

a variety of cases, challenging sex discrimination in insurance
 and employee

benefits.

Other Related Kinds of Discrimination. 

During the course of the investigation for this report, the
re was much to

suggest that unfair discrimination of other types can be found 
where ethnic,

racial and sex discrimination persist.

Other kinds of insurance discrimination that should be i
nvestigated include

those distinctions based on age, mental health, and reli
gion. Many of the same

irrationalities and imperfections of the market that 
permit one kind of

discrimination often permit other and equally serious 
kinds of discrimination.
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DISCRIMINATION IN INSURANCE:
LEGISLATION AND LITIGATION 1/

Discrimination is a neutral term meaning the act of

differentiating or distinguishing. In insurance, the term has

a positive connotation, it being the art of the industry to

draw fine distinctions. In law, the term has a negative

connotation, it being illegal to discriminate against certain

persons or groups. This paper deals with the collision

between the two, those areas in which the discrimination

practiced by insurers illegally disadvantages certain persons

or groups, largely through their employment relationships.

Thus, the discrimination dealt with here violates present

(or sometimes proposed) law.

Discrimination against persons by insurers can take

many forms. Coverage may be denied altogether, or it may be

priced out of the reach of some persons. Some underwriting

practices are viewed as arbitrary and subjective, and the

statistical data on which they are based attacked as having

no causal relationship to possible losses. When practices of

this sort are viewed by enough persons as unjust or unfair,
2/

they will also become illegal.

1/ The views expressed here do not necessarily represent

those of the Department of Labor.
I am grateful for the invaluable assistance of Thomas

Allen in the preparation of this paper. Special thanks

are also extended to Eva Bowers and Zinora Mitchell.

2/ Some are already illegal under State law. In addition,

the consumer's interest in fair treatment in insurance has

recently been expressed in hearings on the subject before the

Senate Subcommittee on Citizens' and Shareholders' Rights

and Remedies, January 17, 197E.
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The principal focus of this paper is federal anti-

discrimination law. Significant as this body of law is, it

works by indirection on the insurance industry. Direct

regulation of insurance is still left, for the most part, to

the States.

In 1945, in response to a Supreme Court decision

declaring that insurance is interstate commerce subject to
3/

federal regulation, Congress passed the McCarran-Ferguson
4/

Insurance Regulation Act.-- The Act provided that the

"business of insurance" is subject to State regulation, and

shall be exempt from federal anti-trust law to tha_axtent 
D/

that a State has regulated it. An Act of Congress may not

be construed to "invalidate, impair, or supersede" a State
6/17- '.1n1Fs it specifically relates to the business of insurance.

The "business of insurance" has been narrowly

construed to refer to the relationship between insurer and

Insured, to questions regarding interpretation and enforcement

3/ United States v. South Eastern Underwriters Ass'n, 322
U.S. 533 (1944).

4/ 15 U.S.C. §§1011-1015 (1945).

5/ 15 U.S.C. §1012.

6/ 15 U.S.C. §1012(b).
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"or pcincles, ostilei.— ctivities of insurers closely related
7/

to their reliability as insurers. The Act has been invoked

by insurance companies principally to resist federal securities
8/

or anti-trust regulation.

For our purposes, any federal law may regulate the

business of insurance if it does so overtly. For example, the
9/

Employee Retirement Income Security Act of 1974 (ERISA)

explicitly preempts State laws as they relate to employee

benefit plans (Section 514(a)). Congress can regulate any

aspect of insurance it wishes simply by stating the intention

to do so and thus avoid any possible question of a McCarran

Act exemption. Also, the Act does not bar federal legislation

unless it invalidates, impairs, or supersedes a State law
10/

-"^v, q7.,Pcifically regulates the business of insurance.

Therefore, unless a State insurance regulation explicitly

permits a practice which a federal law (not an insurance

regulation) prohibits, the McCarran Act does not operate.

Finally, the Act is a statute, not a constitutional provision.

Therefore, a State insurance practice may always be attacked_,

7/ SEC v. National Securities, Inc., 393 U.S. 453, 460 (1969).

8/ See, e.g., SEC v. National Securities, Inc., 393 U.S. 453;

American Hospital and Life Ins. Co. v. FTC, 243 F.2d 719 (C.A.

5, 1957), aff'd 357 U.S. 566; Meicler v. Aetna Cas. & Sur. Co.,

506 F.2d 732 (C.A. 5, 1975).

9/ 29 U.S.C. 1001 et seq..

10/ Hart v. Orion Insurance Co:, 453 F.2d 1358 (C.A. 10, 1971).
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11/
on constitutional grounds.

The McCarran Act exists because of possible conflict

between State and federal law. If the federal statute can be

construed in such a manner as to obviate any conflict with

State law, the insurance company is not exempt from federal
12/

regulation. But in the area of discrimination, Congress

has not yet taken aim at insurers directly. Nor have present

federal civil rights laws been used by litigants to attack

insurers. However, no reason atnoears why _for examale_ the ,

venerable remedy against race discrimination in contracts,

42 U.S.C. §1981, could not be so used. Any State law which

might conflict by condoning discriminatory contracts would

surely be unconstitutional.

The State laws which regulate insurance contain a

variety of prohibitions against discrimination. Such a patch-

work exists that no comprehensive review of these laws may be

undertaken here, but a few observations will serve as back-

ground for the discussion of federal law. Generally, there

is a lack of uniform standard by which rates are set. Most

States have laws that direct themselves toward maintaining

rates that are not "excessive, inadequate, or unfairly

11/ See Stern v. Massachusetts Indemnity and Life Ins., 365
F.Supp. 433 (D. Mass., 1973). In litigation under the Equal
Protection Clause of the Fourteenth Amendment, racial minorities
have receive," a higher degree of constitutional protection
than have other groups. Passage of the Equal Rights Amendment
might well allow more potent direct attack by litigants on
the insurance companies for sex discrimination.

12/ "Federal Regulation of Insurance Companies: the Disappearing
McCarran Act Exemption," 1973 Duke L.J. 1340, 1344. See, e.g.,
United States v. Sylvanus, 192 F.2d 96 (C.A. 7, 1951), cert. •
denied 342 U.S. 943.
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discriminatory." Some States have tried to define these terms,

but, as one commentator notes, "even when defined, such elusi
ve

concepts as adequacy, excessiveness, and unfair discriminatio
n

13/

are difficult to put into practical effect'.

The standard provisiork prohibits "unfair discrimination"

in insurance. However, a great many States define "unfair" in

traditional insurance terms as a discrimination between individua
ls

14/

of the same class and life expectancy or degree of risk.

Hence, this prohibition would not reach the practices discussed

In this paper of classifying risks according to sex. Neither

would it reach race-based classifications. However, States

have separately prohibited assessment of different life or
15/

health insurance rates on the basis of race. Some States

prohibit sex discrimination in insurance, primarily to assure

13/ "McCarran-Ferguson Act," 29 Vanderbilt L.Rev. 1271, 1293-

1294 (1976).

14/ See, e.g., Virginia Code §38.1-52 (1952); Texas Code,

Chapter 21, Art. 21 (1957); Oklahoma Code, Title 36 §1204(7);

New Jersey Code, Title 17B:30-12(c) and (d) (1971).

15/ James, The Metropolitan Life: a Study in Business Growth,

338-339 (1947). See, e.g., Pennsylvania Code, Title 40

S1171.5(iii); Illinois Code, Chapter 73 §1031(3) (1975);
Maryland Code, Art. 48A §234A (1971); Connecticut Code,

Chapter 676, S38-149, §38-151, S38-152 (1955); Massachusetts

Code, Title 175 S122 (1954); Michigan Stat. Ann. 24.12027

(1977); Minnesota Stat. Ann. §70A.05(2) (1975); Wisconsin

Stat. Ann. S625.12 (Supp. 1977).



186

that no one will be prevented from buying insurance on the basis

of sex or marital status; some also prohibit sex discrimination
16/ 

in rates. And some of these only prohibit sex classification
17/ 

which is not justified by actuarial statistics, a prohibition

which does not affect the use of sex-based mortality tables

discussed here. With this brief background, we turn to the

federal discrimination law.

FEDERAL LAW AND DISCRIMINATION
IN INSURANCE PRACTICES

The premier federal employment discrimination law is
;

Title VII of the 1964 Civil Rights Act.-- That law makes it

illegal to discriminate against an individual in "compensation,

terms, conditions, or privileges of employment" because of 
19/

race, color, religion, sex, or national origin. It thus

prohibits any refusal to hire, promote, or, in general, grant

equal treatment to members of the enumerated classes. In

addition, however, it broadly forbids employers to "limit,

segregate, or classify" their employees on any of the

16/ See, e.g., Illinois Code, Chapter 73 1031(3). (1975);
Pennsylvania, Title 40 51171.5(iii) (1974).

17/ See, e.g., Maryland Code, Art. 48A §226(c)(2), §234(b)
2.75); Washington Code, Title 48:30.280 (1975-1976); Colorado
Code, 10:3:1104 (1973 Am.); Michigan Stat. Ann. 24.12027 (1977).

18/ 42 U.S.C. §2000e (1970).

19/ 42 U.S.C. §2000e(a)(1).
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enumerated bases "in any way which would deprive or tend to

deprive any individual of employment opportunities or other-
20/

wise adversely affect his status as an employee."

With Title VII as the principal weapon, major attacks

have been launched against two insurance practices which

adversely affect women in employment. The first attacks

were in the area of disability coverage for pregnancy, where

assaults by litigation have been unsuccessful, and the

assailants have repaired to Congress for new legislative

weaponry. More recent attacks have been in the area of

pensions, where battles are still being fought at numerous

levels, with no decisive result as yet.

Pregnancy Disability 
21/

In the case of Geduldig v. Aiello, the Supreme

Court addressed a disability insurance program which

California provided its State employees. The plan covered

virtually all disabilities but those arising from pregnancy.

The plan was attacked as denying women their right under

the Fourteenth Amendment to the equal protection of the

laws. The Court held that discrimination on the basis of

pregnancy was not a discrimination based on gender as such.

In the celebrated footnote 20, Justice Stewart found it

20/ 42 U.S.C. S2000e(a)(2).

21/ 417 U.S. 484.
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"clear upon the most cursory analysis" that the challenged

program "divides potential recipients intoltwo groups --
22

pregnant women and nonpregnant persons."

Finding no gender-based distinction, the Court went

on to inquire as to the effect of the plan. It found that

there were no risks from which members of one sex are
23/

protected while members of the other sex are not. It

expressed the usual deference to the State legislative process,

which in the Court's view had simply resulted in the choice

(assertedly for economic reasons) not to insure against every
24/

risk.

The unsuccessful challenge in Geduldig was constitu-

tional, based solely on the Fourteenth Amendment. Subsequent

challenges to similar disability plans were statutory, based

on tne arguably stricter standards of Title VII. Six courts

of appeals held that Geduldig did not control in the Title VII

context, and that the pregnancy exclusion violated Title VII.
25/

These courts gave weight to the EEOC's guidelines which required,

22/ Id. at 496, n. 20.

23/ Id. at 496-497.

24/ Id. at 492-497.

25/ See Communications Workers of America v. A.T.&T.Co., 513
F.2d 1024, 1030 (C.A. 2, 1975), vacated and remanded, 97 S.Ct.
724 (1977) (morn.); Wetzel v. Liberty Mutual Ins. Co., 511 F.2d
199, 206 (C.A. 3, 1975), vacated .on jurisdictional grounds,
424 U.S. 737 (1976); Gilbert v. General Electric Co., 519 F.2d
661, 664 (C.A. 4, 1975), rev'd 429 U.S. 125 (1976); Tyler v.

Vickery, 517 F.2d 1089, 1097-1099 (C.A. 5, 1975); Satty v.
Nashville Gas Co., 522 F.2d 850, 854 (C.A. 6, 1975), aff'd in
part, vacated in part, and remanded, 46 U.S.L.W. 4026 (Dec. 6,
1977); Hutchison v. Lake Oswego School Dist., 519 F.2d 961, 965
(C.A. 9, 1975), vacated and remanded, 97 S.Ct. 725 (1977) (mom.).
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among other things, that pregnancy disability be treated like
26/

other temporary disabilities.

But in the first of these post-Geduldip, cases to
27/

reach the Supreme Court, General Electric Co. v. Gilbert,

the Court held, as it had in GeduldiK, that pregnancy disability

is not sex-based. In Gilbert, the plaintiffs challenged under

Title VII GE's self-insured disability plan. The plan paid

sickness and accident benefits at 60% of the normal weekly

earnings for up to 26 weeks of total disability. It covered

all disabilities save one: pregnancy. Not only did it

specifically exclude all disabilities resulting from normal

26/ The relevant portion of the EEOC Guidelines provides:

(b) Disabilities caused or contributed

to by pregnancy, miscarriage, abortion,

childbirth, and recovery therefrom are,

for all job-related purposes, temporary

disabilities and should be treated as

such under any health or temporary dis-

ability insurance or sick leave plan

available in connection with employment.

Written and unwritten employment policies

and practices involving matters such as

the commencement and duration of leave,

the availability of extensions, the

accrual of seniority and other benefits

and privileges, reinstatement, and

payment under any health or temporary

disability insurance or sick leave plan,

formal or informal, shall be applied to

disability due to pregnancy or childbirth

on the same terms and conditions as they

are applied to other temporary disabilities.

27/ 429 U.S. 125 (1976).

69-789 0 - 81 - 13
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and abnormal pregnancy, it also excluded any disability that

occurred during pregnancy leave, even if unrelated to the
28/

pregnancy.

The lower courts had held this exclusion to violate
29/

Title VII's ban on discrimination in compensation. The

district court found (1) that although pregnancy may be (but

is not always) voluntary and is not a disease, the plan

covered many other conditions that were both voluntary and

nondiseases; (2) that normal pregnancy is disabling for some

6 to 8 weeks; (3) that 10% of pregnancies are complicated by

otherwise disabling diseases. The court drew no actuarial

conclusions, but it acknowledged that pregnancy coverage
30/

would increase GE's cost by a large but undetermined amount.

The Supreme Court reversed, holding that the plan

did not violate Title VII. In doing so it drew heavily on

its earlier decision in Geduldig to the effect that discrimination

against pregnancy is not discrimination against women. The

Court found no pretext for discrimination against women, since

pregnancy, although confined to women, is "significantly
31/

different" from the typical covered disease or disability.

It did not even find a discriminatory effect on women, since

28/ Id. at 129, n. I.

29/ 375 F.Supp. 367 (E.G. Va., 1974); 519 F.2d 661 (C.A. 4, 1975).

30/ 375 F.Supp. at 377.

31/ 429 U.S. at 136. The Court ignored the fact that any condi-
tion, whether disease or not, whether voluntary or not, which
could disable a man was covered.
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the risks that were covered were equally covered for all employees

and there was thus a "parity of benefits" from a "facially
32/

even-handed inclusion of risks."

In reaching its conclusion on the interpretation of

Title VII, the Court refused to follow the EEOC guideline

relied on by the lower courts. •Such a guideline is entitled

to "consideration in determining the legislative intent,"

but this one "does not fare well" because it was not

contemporaneous with the statute (having been published some

eight years after the law was passed), and because it is

inconsistent with an earlier agency position as expressed in

33/
opinion letters. Moreover, the Court declared its

preference for an interpretation of the Equal Pay Act, issued
34/

by the Department of Labor's Wage and Hour Administrator,

which the Court took to be in opposition to the EEOC guideline.

This interpretation and its relevance to Title VII will be

32/ Id. at 139.

33/ Id. at 142-143. The case which sets forth the standards

which the Court purportedly followed in assessing the weight

of the guideline was Skidmore v. Swift & Co., 323 U.S. 134,

140 (1944). However, in Gilbert, the Court considered only

the historical consistency of the EEOC's position, and its

consistency with other agencies, and did not weigh the other

factors enunciated in Swift: "the thoroughness evident in

its consideration, the validity of its reasoning * * * and

all those factors which give it power to persuade" (ibid.).

34/ 29 C.F.R. 000.116(d).
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explored more fully in the discussion of pension practices

(PP. 16 ff. ). Suffice it to say here that its relevance
35/

to the pregnancy'context is far from clear, and that its

citation was quite unnecessary to the decision in Gilbert.

Nevertheless, Justice Rehnquist reached out to indicate

that the Wage-Hour interpretation supports "what seems to

us to be the 'plain meaning' of the language used by Congress
36/

when it enacted §703(a)(1) [of the Civil Rights Act]."
ELI

In a subsequent case, Nashville Gas Co. v. Satty,

the Court applied the same reasoning to an employer's practice

of refusing to award earned sick leave pay for pregnancy

absences. The Court finally drew the line, however, at the

employer's practice of wiping out any accumulated seniority

for female employees returning to work after childbirth.

That practice, said the Court, had the effect of depriving a

woman of employment opportunities and adversely affecting her

employee status. Hence, in a case where women were specially

burdened in employment because of their "different role in
38/

the scheme of things," Title VII was violated.

35/ Another part of the same interpretative bulletin explicitly
states that "payments related to maternity" are not "wages"
within the meaning of the Equal Pay Act, 29 CFR §800.110.

36/ Id. at 145.

37/ 46 U.S.L.W. 4026 (December 6, 1976).

38/ Id. at 4028.
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All of this prompted Justice Stevens, who had dissented

in Gilbert,to conclude that the general problem in these cases

was to decide when an employer's policy which specially burdens

pregnancy absenteeism is a prima facie violation of Title VII,

and he wryly observed:

The answer "always," which I had thought

quite plainly correct, is foreclosed by

the Court's holding in Gilbert. The

answer "never" would seem to be dictated

by the Court's view that a discrimination

against pregnancy is "not a gender-based
discrimination at all." The Court has,
however, made it clear ,hat the correct

answer is "sometimes."--2.2!

The task as viewed by Justice Stevens has become one of deter-

mining at what point a plan which is "facially neutral" (even

though it frankly and unambiguously discriminates against

pregnancy) has a "discriminatory effect." He suggests that,

with pregnancy, the question is whether the employer's policy

"adversely affects a woman beyond the term of her pregnancy

40/
leave."

As a result of these cases, and anomalous as it may

eem to those who think that the capacity to become pregnant

is a, perhaps the, salient distinction between men and women,

the federal law of the land now is that discrimination on

the basis of pregnancy is not sex discrimination. New legislation

will be needed if such discrimination by employers in disability

39/ Id. at 4031. Stevens, J., concurring.

40/ Ibid. 

(
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insurance is to be made illegal. In fact, legislation to amend
41/

Title VII to that effect is now pending in Congress. The

bill should at least withstand any charge that coverage of

pregnancy would constitute so-called "reverse discrimination"

against men, since the Court has effectively "remov[ed] pregnancy
42/

disability from the realm of sex discrimination."

Also, it is still open to State courts to interpret

their own State laws and constitutions contrary to the Supreme

Court. At least one State court has done so in the area of

pregnancy disability. The highest court of New York, the

Court of Appeals, has reaffirmed since Gilbert earlier holdings

to the effect that an employment policy which singles out

pregnancy and childbirth for treatment different from that

41/ The Senate bill, S. 995, was passed on September 16, 1977.
The House bill, H.R. 6075, has been reported out of committee
and action is expected shortly (April 1978). The bill would
amend Title VII by adding a new subsection to §701:

(k) The terms "because of sex" or "on the
basis of sex" include, but are not limited
to, because of or on the basis of pregnancy,
childbirth or related medical conditions;
and women affected by pregnancy, childbirth
or related medical conditions shall be
treated the same for all employment-related
purposes, including receipt of benefits
under fringe benefit programs. as other
persons not so affected but similar in their

ability or inability to work, and nothing
in section 703 (h) of this Title shall be
interpreted to permit otherwise.

42/ "Recent Developments, Civil Rights," 45 Fordham L.Rev. 1202,
1221 (1977). Indeed, the Court said in Geduldig that "lawmakers
are constitutionally free to include or exclude pregnancy" in
disability programs. 417 U.S. at 497, n. 20.

z
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given other physical or medical impairment or disability is
43/

illegal under the State Human Rights Law. Although the

statute is "substantially identical" to the pertinent provi-

sions of Title VII, the court declined to follow Gilbert,

noting that the Supreme Court's determination, "while
44/

instructive, is not binding.'

In all these disability cases, the framing of the

question has suggested the answer. As Justice Brennan noted

in his dissent in Gilbert, resolution of the question turns

on the "conceptual framework" chosen to describe the features
45/

of the challenged program. On the one hand, the Court

has surveyed the disabilities included, and seen that benefits

are granted evenhandedly to both sexes. On the other hand,

courts (and the dissenters) have looked to the

exclusions and have seen that pregnancy, which affects only

women, and affects them significantly, is the only exclusion,

while male-specific risks (such as prostatectomies, vasectomies,

and circumcisions) and many "voluntary" disabilities (such as
46/

sports injuries and cosmetic surgery) are included. Given

43/ Brooklyn Union Gas v. N.Y. State Human Rights Appeal 

Board, 41 N.Y. 2d 84, 359 N.E. 26 393, 395 (1976).

44/ Id., n. 1.

45/ General Electric Co. v. Gilbert, 429 U.S. at 147.

46/ 429 U.S. at 151, Brennan, J., dissenting.
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its point of view, the Supreme Court could refer to the "under-

inclusiveness" of the plan rather than to the exclusivity seen

by others. As we shall see, the point of view chosen is

extremely important in the next area to be considered as well.

Pensions 

The second battleground is in the area of pension

practices. Here, too, both the Fourteenth Amendment and

Title VII have been used to attack practices by which persons

are disadvantaged because of their sex.

Women, on the average, live longer than men. While

their longevity makes women excellent life insurance risks,

it makes them poor pension risks. The resulting insurance

problem has been much discussed: should a woman not pay

more J201' a pension benefit equal to a man's because the sex

group to ch she belongs will outlive his? The basic

insurance principle so often cited is that "every insured

person should contribute his fair share toward the risk

involved -- that only applicants who are exposed to comparable
47/

degrees of risk should be placed in the same premium class."

"Equity in insurance," it is said, "requires [imposing] equal
48/

costs for equal risks," and, by implication, unequal costs

for unequal risks.

47/ Shephard, Pearce, and Webster, Selection of Risks, The
Society of Actuaries, 1957, p. 1.

48/ Lautzenheiser, "Sex and the Single Table: Equal Monthly
Retirement Income for the Sexes," 2 Employee Benefits Journal 
8, 9 (Fall 1976).
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As with the pregnancy disability question, the framing

of the question dictates the answer. Actuaries are fond of

asking, for example, how can we ignore the "inexorable facts 
49/

,f life, death and arithmetic,"* by requiring legal equality -

.where there is no "factual" equality? But the question of

*equality depends entirely on how risks are classified. Division

of the insured group on the basis of sex makes it appear "fair"

to apportion the cost on that basis. Yet it is the very

*- classification by sex, when there are many other reliable

predictors of life expectancy, that presents the legal question.

We might debate forever what is fair, equitable, or 

socially just. And perhaps as much as actuaries resent lawyers

and judges telling them their actuarial business, so are

lawers troubled by the "legal" pronouncements of actuaries.

What is mathematically "fair" or "equitable" does not necessarily

22/

49/ Brief for the Society of Actuaries and the American Academy

of Actuaries as Amicus Curiae, p. 6, City of Los Angeles v.

Manhart, Supreme Court Docket No. 76-1810, filed Nov. 17, 1977.

50/ E.g., Lautzenheiser: "Thus under the present system, while

monthly benefits may not be equal, total benefits are equal

just as contributions are equal, and therefore both the Equal

Pay Act and Title VII are now currently satisfied." 2 Employee 

Benefits Journal at 39; King: "But civil rights legislation

also recognizes and permits bons fide relevant classifications."

"Men, Women, and Life Annuities," J. Risk & Insurance, 3 (1976).
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determine what is legal, or even what is socially just. The

problem at hand is to analyze the legal questions involved

in sex-based distinctions in pensions. Actuarial considerations

are important td!'but do not govern, the legal issues.

Title VII prohibits discrimination against an

individual in compensation, terms, conditions, or privileges

of employment, on the basis of, among other categories, sex.

It also prohibits classifying employees by sex in any way

which would deprive or tend to deprive an individual of

employment opportunities or otherwise adversely affect his

status as an employee. Title VII, administered by the EEOC,

is the broadest federal law aimed at prohibiting sex

discrimination in employment.

Another, earlier federal law specifically prohibits

sex discrimination in wages, obviously also encompassed

within Title VII. This law, the Equal Pay Act of 1963, is

administered by the Department of Labor's Wage and Hour

Division, and provides that an employer may not discriminate

on the basis of sex by paying any of its employees at a

rate less than it pays employees of the opposite sex for
51/

"equal work."

51/ 29 U.S.C. §206(d)(1) provides:

No employer having employees subject to
any provisions of this section shall
discriminate, within any eStablishment
in which such employees are employed,
between employees on the basis of sex
by paying wages to employees of the

(Footnote Cont'd. Next Page)

4
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When Title VII was passed, one year after the Equal

Pay-Act,- a provision was inserted which recited that a wage

differentiation between the sexes would not be unlawful under

Title VII "if such differentiation is authorized by the

51/ CONT'D.

opposite sex in such establishment for
equal work on jobs the performance of
which requires equal skill, effort, and
responsibility, and which are performed
under similar working conditions, except
where such payment is made pursuant to
(i) a seniority system; (ii) a merit
system; (iii) a system which measures
earnings by quantity or quality of
production; or (iv) a differential based
on any other factor other than sex:
Provided, That an employer who is pay-
ing a wage rate differential in violation
of this subsection shall not in order
to comply with the provisions of this
subsection, reduce the wage rate of any
employee.

In addition, Executive Order 11246, administered by the

Labor Department's Office of Federal Contract Compliance,

prohibits sex discrimination in broad Title VII terms by

federal contractors (3 CFR S168 (1965), as amended by

Executive Order No. 11375, 3 CFR S320 (1967 Comp.). Also

Title IX of the Education Amendments of 1972, administered

by the Department of Health,Education, and Welfare, bans

sex discrimination in educational institutions receiving

federal funds.
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52/
provisions of [the Equal Pay Act]." This amendment, known

as the Bennett Amendment, thus incorporates into Title VII

the specific defenses to an equal pay violation. Under the

Equal Pay Act, which applies only in the context of equal

work being performed by men and women, the employer is not

liable if he can prove that a wage differential between male
53/

and female employees is based on any factor other than sex.
54/

We have argued elsewhere that this is consistent with Title VII.

Thus, when a plaintiff proves a prima facie case of sex-based

differences in compensation, the employer must prove either

that it is caused by a factor other than sex (Equal Pay Act)

or that it is the result of "business necessity" (Title VII).

52/ The Amendment reads in full:

It shall not be an unlawful employment
practice under this subchapter for any
employer to differentiate upon the basis
of sex in determining the amount of the
wages or compensation paid or to be paid
to employees of such employer if such
differentiation is authorized by the
provisions of section 206(d) of Title
29 [the Equal Pay Act].

42 U.S.C. §2000e-2(h).

53/ A wage differential based on (i) a seniority system, (ii) a
merit system, (iii) a system which measures earnings by quantity
or quality of production, and (iv) any other factor other than
sex, does not violate the Equal Pay Act. 29 U.S.C. §206(d)(1).

54/ Bernstein and Williams, "Title VII and the Problem of
Sex Classifications in Pension Programs," 74 Columbia L.Rev.
1203, 1217-1218 (1974).

4
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The Bennett amendment clearly requires that the two

statutes be interpreted consistently. In construing either

Act, courts must look to the jurisprudence under the other-'

Act in order to maintain the required consistent interpretation.

Special care must be taken where these statutes overlap that

the narrower not unduly restrict the broader. Indeed, in one

of the early landmark Equal Pay Act decisions, the court

warned that "the Equal Pay Act may not be construed in a manner

which by virtue of §703(h) [the Bennett Amendment] would under-

mine the Civil Rights Act" (Shultz v. Wheaton Glass Co., 421

F.2d 259, 266 (C.A. 3), cert. denied 398 U.S. 905 .(1970)).

In the area of pension plans, this is precisely the threat.

It must be remembered that these federal civil rights

laws deal with employment relationships. They reach into the

private sector, pf course, but only into the relationship

between employer and employee. They do not regulate the

"business of insurance," nor can they be used to attack the

private individual purchases of insurance outside the employ-

ment context. Nevertheless, it is in group insurance (usually

employee group,insurance) where the problem of sex classification

55/
is most prcnounced, so these laws can have widespread impact.

The controversy in the pension area centers on the

pervasive use of sex-based mortality tables to determine rates

55/ When the individual purchases insurance, a great many

factors affecting longevity are likely to be considered. For

example, medical examinations are usually required, family

medical histories taken, and hazardous hobbies or habits taken

into account. In group plans, typically only age and sex

are considered.
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56/
and benefits.-- The employer's dollar cannot buy the same ...

pension benefits for a female employee as for a male of the 

same age. He may contribute more for the female (or require

her to contribute more) to purchase equal monthly retirement

benefits. Or, he may contribute equal amounts for male and

female employees, which purchase higher periodic benefits

for the men. We have argued elsewhere that the use of

sex-based mortality tables in the employment context, which

necessitates unequal treatment either in contributions or

benefits, violates Title VII.
t it

This view of the law has found some support in

court decisions, although the Supreme Court has not yet

spoken. As a preliminary matter, it has not been questioned

that fringe benefits such as pension plans are within the

terms, conditions, or privileges of employ-

ment" covered by Title VII, and therefore must be free

from sex discrimination. Chastang v. Flynn & Emrich Co.,

541 F.2d 1040, 1042 (C.A. 4, 1976); Rosen v. Public Service 

Electric & Gas Co., 477 F.2d 90 (C.A. 3, 1973); Partmess v.

Drewrys U.S.A., Inc., 444 F.2d 1186 (C.A. 7), cert. denied,

404 U.S. 939 (1971).

56/ See generally Ruben and Elliott, "Sex Discrimination
and Sex-Based Mortality Tables," 53 Boston L. Rev. 624 (1973).

57/ Bernstein and Williams, 74 Columbia L. Rev. 1203 (1974).
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In the use of sex-based mortality tables, we are

dealing with explicit gender classifications. The actuarial

lines are drawn precisely on the basis of sex. Unlike the

pregnancy disability cases, where it could be argued, and

indeed was held, that the line was drawn on a basis other

than sex, here no such argument can be made. The employer

cannot be said to have drawn its line on. the basis of "life

4
: expectancy," first because group life expectancy exists

only after groups are defined, and second because grouping

by sex and age alone, as is commonly done, ignores all other

factors known to affect life expectancy. The result is

that individuals with different life expectancies are

grouped together and many with the same expectancy (were

individual traits considered) grouped separately. As the

Ninth Circuit Court of Appeals has noted in distinguishing

the pension problem from pregnancy disability, "[t]o say

that the difference is not based on sex is to play with

words." Manhart v. City of Los Angeles, 553 F.2d 581, 593

(C.A. 9, 1976).

The Manhart case is the first of these pension cases

to reach the Supreme Court, where it has been argued and is

awaiting decision (Docket No. 76-1810). The case involves

a retirement plan for the City's Department of Water and

Power employees, in which participation is mandatory. The

plan pays equal periodic benefits to retired men and women,

but its use of sex-based mortality tables requires a higher

P
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contribution on behalf of women than men, during their employ-

mont. The plan is somewhat unusual in that the women employees

:-„herlselves are required to make a 15% higher contribution

to the plan out of their paychecks than are the men (with all

employee contributions matched by employer contributions).

Thus, every woman experiences differential pension treatment

every payday of her career.

The Ninth Circuit held this practice to violate Title VII.

All judges and parties agreed that the "overriding purpose" of

Title VII is to require employers to treat each employee as an

individual, without regard to "abstract generalizations" about

the nature of the group to which the employee belongs (Manhart 

at 585; Griggs v. Duke Power Co., 401 U.S. 424, 436 (1971)).

The court reviewed the cases in which sex stereotypes had been

uniformly rejected by courts as a basis for employment decisions

(id. at 586). While it noted that many of these stereotypes

were based in myth (e.g., women cannot work long hours, or

cannot work effectively and keep an adequate home life), the

majority noted that stereotypic decision-making is illegal

whether based in myth or on fact (e.g., women cannot lift as

heavy weights as men, women tend to be shorter and lighter,

58/
and the like) and that each employee must be treated as an

Individual in every instance. Of course, if the job requires

lifting great weight, the employer. may discriminate on the

58/ See Bernstein and Williams, 74 Columbia L. Rev. at 1215-
1216.
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basiz of ability to life the weight, an
d even if most women are

excluded from his employ, the reason 
is a factor other than sex

and :he exclusion is not illegal.

The employer in Manhart argued that becau
se it is

statistically true that women live long
er than men, and because

it cannot be determined which women wil
l not live out their

life expectancy, the employer was justified
 in requiring greater

contributions of all women. The Ninth Circuit dealt with this

argument in traditional Title VII terms
. Title VII case law 

*
._establishes that any sex-based discrimi

nation is illegal unless

the employer can show a "business n
ecessity" which justifies

the practice. This means more than mere convenience; 
"discrimi-

nation based on sex is valid only when the essence of the

business oneration is undermined." (Diaz v. Pan American World

Airways, Inc., 442 F.2d 385, 388 (C.A. 5, 197
1); Weeks v.

Southern Bell Telephone & Telegraph Co.
, 408 F.2d 228, 232

(C.A. 5, 1969); Manhart at 587). Under this test, the Ninth

Circuit held that the pension practice 
in Manhart was not

justified. It held that neither the business funct
ion of

providing water and power to the City
, nor the pension function

of providing a stable and secure be
nefit program, required 

the practice in issue. Although sex-based actuarial distinctions

may be helpful in pension planni
ng, said the court, "it cannot

be said that providing a financia
lly sound pension plan requires

an actuarial classification based 
wholly on sex" (Manhart at

587). Therefore, the employer's practice vi
olated the law.

69-789 0 - 81 - 14
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Another defense raised and treated by the court,

involves the effect of the Equal Pay Act and the inter-

relationship between that law and Title VII through the

  Amendment. This has been a matter of controversy

recrring in the pension cases, the contention being that

the challenged practice would not violate the Equal Pay

Act and thus, by virtue of the Bennett Amendment, does not

violate Title VII.

On the face of it, as the Ninth Circuit noted in

Manhart, an actuarial distinction based on sex is not based

on "any other factor other than sex" (Manhart at 588). It

should not therefore be a defense under the Equal Pay Act

any more than under Title VII. A troublesome trend in

these cases is the attempt by employers to use the Equal

Pay Act as though it were a defense to a Title VII violation,

instead of the same kind of protective statute, with merely

narrower scope, that it was meant to be. Both statutes

have, after all, the same goal of eradicating sex

discrimination.

Defendants who would pit the two statutes against

one another often cite a colloquy between Senators Humphrey

and Randolph on the Senate floor. Having neither a "factor

other than sex," nor a "business necessity"

defense, these employers and insurers have attempted to

fashion a defense out of this brief colloquy on the Bennett

Amendment. But it occurred after the Bennett Amendment was



2O7

enacted, and it sheds little light on
 the problem at hand. In

this exchange, the Senators agreed 
that where longstanding

difference in treatment like those in t
he "Social Security

System" (they explicitly mentioned on
ly widow's benefits

tsing paid automatically while a .widower must prove dependency,

and female dependents receiving additio
nal benefits while male

dependents receive none) exist in indus
try as well, they may

remain standing by virtue of the Benn
ett Amendment. 110

Cong. Rec. 13663-13664 (June 12, 1964).
 Whatever beliefs

this colloquy reflects, the two civil
 rights acts in concert

were intended to strike down "longstand
ing differences in

treatment" unless based on a factor other than s
ex. For

example, the Supreme Court has recent
ly (since Gilbert)

struck down one of the practices cite
d by the Senators as

that of requiring a widower (but not 
a widow)

to show dependency in order to receiv
e social security

benefits. Califano v. Goldfarb, 430 U.S. 199 (1
977). The

other specific example cited by the S
enators, different

compulsory retirement ages for men and 
women, has been held

to violate Title VII. Bartmess v. Drewrys USA, Inc., 444

F.2d 1186 (C.A. 7), cert. denied, 404
 U.S. 939. In addition,

courts have also disapproved longst
anding differences of

treatment in which men have receive
d smaller benefits than

women who retire early. Chastang v. Flynn & Emrich Co., 541

F.2d 1040, 1042-1043 (C.A. 4, 1976)
; Rosen v. Public Service 

Electric  & Gas Co., 477 F.2d 90 (C.A. 3, 1973); F
itzpatrick 

v. Bitzer, 390 F.Supp. 278, 285-288 (D. 
Conn., 1974), rev'd

on other grounds, 427 U.S. 445 
(1976).
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Also, it must be noted that this exchange between

Senators does not mention or purport to deal with actuarial

distinctions based on sex, but only with examples of differ-

ial treatment which might arguably benefit women. Such

"';:eneficent" differences, which can be viewed as compensating

for past inequities, have occasionally been upheld. See,

e.g., Kahn v. Shevin, 416 U.S. 351 (1974). That rationale

is not available here, where the treatment generally
59/

penalizes women.

Those who wish to use the Bennett Amendment to defeat

Title VII claims attempt to draw on interpretations of the

respective enforcement agencies as well. Not only are the

enumerated defenses under the Equal Pay Act incorporated into

Title VII, the argument goes, but so are all administrative

interpretations of the Act. This, of course, reads far more

into the Bennett Amendment than its terms suggest. No one

agency interpretation automatically takes precedence over

the other. In the traditional manner of review of agency

action, the courts should look to the underlying purposes of

the statutes, the thoroughness with which the interpretation

was considered, and the validity and persuasiveness of the

reasoning, as well as the consistency with which the agency

has interpreted the statute. Skidmore v. Swift & Co., 323

U.S. 134, 140 (1944). (Justice 'Rehnquist seized upon an

59/ Whether that rationale actually motivated the colloquy is
anyone's guess; the only examples the Senators used were of the
beneficent type. However, Justice Rehnquist did not mention
this distinction when he cited the colloquy with favor in
Gilbert (429 U.S. at 144). •
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inc:)nsistency in rejecting the EE
OC guideline in Gilbert, but

Ignored all the other factors out
lined by the Skidmore Court.)

Yith all of the factors in mind, 
we turn to the agency inter-

retations.

The EEOC and the Labor Department h
ave not taken an

altogether consistent view of the probl
em of sex discrimination

60/
in pensions.-- It must be emphasized that in the Man

hart case,

where women were required to pay higher
 contributions out of

their wages than men, the EEOC and the 
Labor Department agree

that both Title VII and the Equal Pay 
Act are violated. Both

agencies filed briefs as amici curiae i
n the court of appeals,

arguing that the plan was illegal, and 
the Solicitor General

of the United States filed an amicu
s curiae brief in the

Supreme Court to the same effect.

In other situations, however, the Wag
e and Hour Division's

historical interpretation of the Equa
l Pay Act has been that if

the employer contributions to employe
e benefit plans are equal

for men and women, "no wage different
ial prohibited by the equal

pay provisions will result from such 
payments," even though

61/

resulting benefits are unequal. The same interpretative

bulletin states, however, that uneq
ual employer contributions

will not be "considered to indicate" 
that the payments violate

62/

the Equal Pay Act if the resulting 
benefits are equal. Thus,

60/ See discussion in Bernstein and Wil
liams, supra, 74 Columbia 

L. Rev. at 1208-1210.

61/ 29 CFR §800.116(d).

62/ Ibid. 
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an employer may make either equal contributions, or pay equal

b.:”Iefits, and not violate the Equal Pay Act. The EEOC, however,

-...:omulgated in 1972 guidelines which prohibit differentiation
63/

•- benefits based on sex, and which reject any defense that

"cost of suc1610enefits is greater with respect to one sex

than  the other."-- In some situations, then, the "equal

benefits" rule conflicts with the "either-or" rule.

While the interpretations of the two agencies are at

least potentially inconsistent, reading the entire interpretative

bulletin of the Wage and Hour Administrator leaves doubt as

to the reach and authority of the "either-or" rule regarding

fringe benefits. First S800.113, issued at the same time,

declares that:

[s]tudy is still being given to some cate-
gories of payments made in connection with
employment subject to the Act, to determine
whether and to what extent such payments
are remuneration for employment that must
be counted as part of wages for equal pay
purposes. These categories of payments
include * * * contributions irrevocably
made by an employer to a trustee or third
person pursuant to a bona fide plan for
providing old-age, retirement, life,
accident, or health insuarIce or similar
benefits for employment.251

Thtt , it is not clear whether "wages" include contributions made

to ,t retirement plan. Wages are normally viewed from the

,yce's perspective, as the remuneration he or she receives.

ould make no conceptual difference that part of the wage

0;* 29 CFR S1604.9(f).

:29 CFR S1604.9(e).

29 CFR S800.113.
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66/
package is deferred.-- Retirement benefits have been held to

be "wages * * * or other conditions of employment" 
under the

:lational Labor Relations Act. Inland Steel Co. v. NLRB 170

.2d 247. (C.A. 7, 1948), cert. denied, 336 U.S. 960 
(1949).

Csn:eptually, if benefits are wages, they must be
 equal under

the Equal Pay Act. If contributions are wages, they must be

equal. It is difficult to perceive the statutory warrant
 for

allowing either one, but not both, to be unequal.

Further, another section of the interpretative bull
etin

provides that a wage differential based oh "claimed differenc
es

between the average cost" of employing women as com
pared with

men "does not qualify as a differential based on an
y 'factor

other than sex," and would result in a violation of th
e equal

67/

pay provisions, if the equal pay standard otherwise
 applies."

In language especially apropos of the issue at hand
, the bulletin

continues:

To group employees solely on the basis of

sex for purposes of comparison of costs

necessarily rests on the assumption that

the sex factor alone may justify the wage

differential -- an assumption plainly

contrary to the terms and purposes of the

Equal Pay Act. Wage differentials so

based would serve only to perpetuate and

promote the very discrimination at which

the Act is directed, because in any

grouping by sex of the employees to which

the cost data relates, the group cost

experience is necessarily assessed against

an individual of one sex without regard

to whether it costs an employer more or

66/ See 53 Boston U.L.Rev. at 644.

67/ 29 CFR §800.151.
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lecs to employ such individual than a
particular individual of the opposite
sex under similar working conditions
in jobs requiring equal skill, effort,
and responsibility.68/

This interpretation is amply supported by the legislative

history which demonstrates that Congress twice rejected

bills which would have justified wage differentials

"attributable to ascertainable and specific added costs
69/

resulting from employment of the opposite sex." The

Act's sponsors indicated that if costs were ever to be a

factor in wage differences, they must be clearly established

for each employee and must take into account any offsetting
70/

factors, such as higher productivity of one sex.

During these floor debates, specific reference was made

to pension and welfare plans, with supposed high maternity

costs in health benefits and "longer lifespan of women in

pension benefits":

Evidence was presented to indicate
that while there may be alleged
costs, these were more than compen-
sated for by the higher productivity
of women against men performing
the same work and that the overall
result for the employer was a
lesser production cost than would
result from the hiring of only

68/ Ibid.

69/ H.R. 1936, 99th Cong.; 109 Cong. Rec. 9217.

70/ Rep. Goodell, 109 Cong. Rec. 9206-9208; Rep. Thomsen,
109 Cong. Rec. 9207.



213

men. Furthermore, questions can legiti-

mately be raised as to the accuracy of

defining such costs or pension and welfare

benefits as related to sex.71/

The Wage and Hour interpretations, originally issued

in 1965, have never been updated to reflect experience and

judicial interpretation. The EEOC guidelines, on the other

hand, were amended in 1966 and 1972 after experience with

the Civil Rights Act. The Department on Labor recognized the

problem and held hearings on the equal benefits rule in 1974
.

Changes were proposed but were not effected because then

President Ford ordered the Equal Employment Opportunity

Coordinating Council to consider the problem. The Council

submitted a report to the President on April 15, 1976,

recommending clarifying legislation, but the President to
ok

no action.

Since the issue of possible conflict between the EEOC

and the Labor Department treatments of pension benefits has

not been resolved, the Department has reopened its considera
tion

72/

of 29 C.F.R. §800.116(d). Its continuing authority is thus

very much in doubt.

Two district courts have dealt with pension plans in

which, unlike the plan in Manhart, the conflict between a
gency

interpretations is clearly presented. They have resolved the

71/ 109 Cong. Rec. 8915.

72/ Brief for the United States and the Equal Employment

Opportunity Commission as amicus curiae, City of Los Ange
les 

v. Manhart, Supreme Court Docket No. 76-1$10 (December 1977)
,

p. 42, n. 33.
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question in opposite ways, and both have been appealed. The
73/

District Court of Maine held in EEOC v. Colby College that

a plan which requires equal contributions but, owing to the

..:se of 3ex-based mortality tables, pays higher periodic

benefits to male retirees, does not violate Title VII. The

court held that the Bennett Amendment requires that the Equal

Pay Act and the interpretations thereunder take precedence

over Title VII and its conflicting interpretations. It

regarded Justice Rehnquist's favorable citation of the Wage

and Hour interpretation in Gilbert as part of the Supreme

Court's holding, although the Court did not discuss the

application of that interpretative bulletin to the facts in

Gilbert.

The District Court of Oregon reviewed a similar plan

and came to the opposite conclusion. In Henderson v. State of
74/

Oregon, the court held that the use of sex-based mortality

tables violates Title VII. It relied heavily on the district

court decision in Manhart, and did not have the benefit of

Justice Rehnquist's thinking in Gilbert. Nevertheless, the

73/ 15 F.E.P. Cases 1363 (Oct. 27, 1977). The case has been
appealed to the First Circuit, No. 78-1010, but on motion of
appellants briefing has been deferred until after the Supreme
Court renders its decision in Manhart.

74/ 405 F.Supp. 1271 (1975). Appeal is pending in the Ninth
Circuit, No. 76-1706, and briefing was completed in August,
1976.
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court did note the discrepancy between the EEOC and the Wage-

!-or interpretations, indicating that Wage-Hour was reexamining

Its view (405 F.Supp. at 1276). The court went on to say

*::hat is demonstrably true:

Administrative interpretations are en-
titled to deference by the courts, but

they are not binding.

Ibid. Should the Supreme Court take either of these cases, it

may wish to cultivate the seeds it planted in Gilbert, and

could do so, even if the Wage-Hour interpretation has been

changed to conform to EEOC's. It would merely have to use

another rationale than "conflicting agency interpretations."

The Court would then have to deal with the underlying problem

of sex-based classifications, which it could avoid in Manhart.

The Colby College court merely cited the agency

ruling without analysis, but the Henderson court did grapple

with the issue of sex-based classifications. At least one

other court, the Supreme Court of Indiana, has also dealt

With the basic issue in a decision upon which Gilbert has no
75/

effect, since it was decided under the State constitution.

The Indiana State Teachers' Retirement Fund was attacked

under the Federal and State constitutions and under Title VII.

The court held that the use of sex-segregated life expectancy

tables violated both constitutions in that it has no real

and substantial relationship to the purposes of the plan. The

75/ Reilly v. Robertson, 360 N.E. 2d 171 (Sup. Ct. Ind., 1977).
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lower court had held that the sex-based classification was

without rational basis because (1) sex is only one of

innumerable factors affecting life expectancy, and the rest

*.are ignored, (2) group statistics ignore individual traits

of females, (3) the 82.9 of females who have the same

death year as males will receive less money each month than

their counterparts, and (4) men can live more comfortably

in retirement than women (360 N.E. 2d at 176). The Indiana

courts have thus come to grips with the basic classification

issue, and have avoided problems inherent in choosing either

the equal benefits or the either-or rule.

It is the author's view that neither the either-or

rule, nor the equal benefits rule, is a satisfactory

interpretation of the law applicable to pensions. Title VII

in the broadest terms prohibits classifications based on sex

which adversely affect employee status. Classification under

sex-based mortality tables without question adversely affects

females who for their entire life, no matter how short or

long, receive a smaller periodic benefit than males. Similarly,

if the benefits are equal, the employer contributions must be

greater for women, thus making it more expensive to employ them.

This disincentive to hiring women would "deprive or tend to

deprive" them of employment opportunities merely because they

are women, in violation of the express language of the
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76/
and also, apparently, of the Wage and Hour interpre-

a:ion of 29 CFR §800.151.

We have been speaking of the common single-life annuity

, wherein women are penalized because of their sex.

However, under a joint and survivor option, men are similarly

penalized by having to take a reduced benefit to account for the

predicted long life of their spouses.-- In these days of

allegations of "reverse discrimination," by which I take it is

meant discrimination against a group not accustomed to bearing

it, a classification system which inevitably penalizes one sex

or the other must be peculiarly suspect under the law.

Ironically, this reverse discrimination argument has

been urged by employers, insurers, and actuaries in support of

present practices. They argue that prohibiting the use of

sex-based mortality tables would require men to "subsidize"

78/women, a form of "reverse discrimination." We have argued

on the contrary, that it would simply remove the advantage
79/

that men currently enjoy because of their sex. In meeting

the subsidy argument, the Indiana Supreme Court noted that

76/ 42 U.S.C. 2000e-(a)(2). See Recinella, "Mortality Tables

and the Sex-Stereotype Doctrine: Inherent Discrimination in

Pension Annuities," 51 Notre Dame Lawyer 323, 326 (December 1975).

77/ Bernstein and Williams, 74 Columbia L.Rev., at 1223.

78/ See Lautzenheiser, 2 Employee Benefits J. at 41.

79/ Bernstein and Williams, 74 Columbia L.Pev. at 1222.
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A 6A- -Mt elt 444-44 Cri)14414'
"subsidization of one annuitant of another is constantly going
 Ag/ 
cn," that being the purpose of insurance. Furthermore, said

court --

the subsidization factor is demonstrable
for the most part in group actuarial terms
only, and the difference in treatment of
the individual male under unisex and sex- 81/
segregated tables is practically immeasurable.

Again, the question dictates the answer. Subsidy can

only occur after we have been divided into groups. It is common

sense that if we think in terms of classes for pension purposes,

blacks subsidize whites, smokers subsidize nonsmokers, those

with a personal or family history of heart disease or cancer

subsidize those without such history. All of these factors and
82/

others are significantly predictive of life expectancy. Yet
83/

and sex are typically considered. No one has 

adequately explained why only women must pay their "fair" share.

If women are to be charged extra for their longevity,

then under the Wage and Hour interpretation, all cost factors
84/

must be taken into account.-- This would require consideration

80/ Reilly v. Robertson, 360 N.E.2d at 177.

81/ Ibid. 

82/ Fellers and Jackson, "Non-Insured Pension Mortality, the
UP-1984 Table," 25 Proceedings, Conference of Actuaries in 
Public Practice 456, 459 (1976); Bailey, Hutchison, and Narber,
"The Regulatory Challenge to Life Insurance Classification,"
25 Drake L. Rev. Ins. Ann. 779, 823 (1976).

83/ Martin, "Gender Discrimination in Pension Plans," 43 J. Risk
and Ins. 203, 207 (June 1976).

84/ 29 CFR 000.151.
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by sex of other factors which offset costs, most importantly

tv.rnover rates, forfeitures, and salary changes. For example,

tr.e. ccntributions of woman which do not vest because of their

hiz:her rate of withdrawal from the work force must be credited

to the female group if that group is to be penalized for its

85/
longevity.

86/
Discussion of "fairness" usually involves a concept

treated by both the Indiana Supreme Court and the Oregon Court.

If death ages of men and women are matched, the overwhelming

majority of deaths in each group will coincide. Out of a

random 1000 women and 1000 men, some 840 of one group will die

at precisely the same age as 840 out of the other group. The

remainder are-77777,77777777-71e earlier than all others and

women wno will die later. Yet under current practices, all

women suffer the financial detriment of that longevity and all

men reap the benefit.

85/ Fellers and Jackson, "UP-1984 Table" at 459, 483; Koludrubetz

and Landay, "Coverage and Vesting of Full-Time Employees Under

Private Retirement Plans," Social Security Bulletin 20, 27

(November 1973); Koludrubetz, "Private Retirement Benefits and

Relationship to Earnings: Survey of New Beneficiaries," Social 

Security Bulletin 16 (May 1973); see also Bernstein and Williams,

74 Columbia L.Rev. at 1228.

86/ "Fairness" also requires considering the fact that some

employers use sex-based tables where it will benefit the male

(pension) and do not use them where it would disadvantage him

(life insurance). Bergmann and Gray, "Equality in Retirement

Benefits," 8 Civil Rights Digest 25, 26 (Fall 1975); 53 Boston 
U. L. Rev. at 634, 642.

87/ Reilly v. Robertson, 360 N.E.2d at 176 (82.9% overlap);

Henderson v. State of Oregon, 405 F.Supp. at 1275 (84% overlap);

Bergmann and Gray, 8 Civil Rights Digest 25 (84% overlap);
Rartin, 43 J. Risk and Ins. at 208-209 (82.9% overlap); Bernstein

and Williams, 74 Columbia L.  flev. at 1221-1222.
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But, complains the actuary, such a technique is

"erroneous," since "[e]xactly the same overlap analysis could

applied to the matter of taking age into account in the

7:eternination of life insurance and annuity values * * *

Does this mean that we should use 'uni-age' life tables -- or,
88/

in other words, no life tables at all?" As the "horribles"

have been paraded, it has been said that the drive to abolish

sex-based classifications will result in abolishing all

classifications. After all, "it's easy to see that all
89/

classifications may be faulted" in the same way.

The answer is easy. Some classifications are forbidden

by law and others are not. Race and sex classifications may not

be used but age classifications (and any others not explicitly_

forbidden by law) may be. Although there is an age discrimination
90/

law structured in terms parallel to those of Title VII, it

contains an explicit exception for actions taken under a bona

91/
fide retirement plan.-- The statute and its legislative

history make it clear that retirement plans would have been

88/ Myers, "Pension Benefits and Sex," 9 Civil Rights Digest 
75, 46 (Winter 1977).

89/. Sher, "Equal Employment Benefits: Challenge to the Risk

Classification System," Best's Rev. 10, 69 (July 1975);
Lautzenheiser, "Sex and the Single Table" at 13; King, J. Risk

and Ins. at 3-4.

90/ Age Discrimination in Employment Act of 1967, 29 U.S.C.

§b21 et seq. 

91/ 29 U.S.C. 5623(f)(2).
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reached without the exception, but that the exception was

necessary so as not to discourage the hiring of older w
orkers.

Another dimension of "fairness" may be noted: all persons

who work the normal number of years enjoy the advant
age of

youth and suffer the detriment of age. Thus, all can expect

actuarial adjustment as they age. But under current practices,

women will always suffer by comparison with men, 
no matter

what their age.

In concluding this analysis of what lines may legally

be drawn for pension purposes, it is appropriate to mention

the category of race. Itjs not disputed that whites, as
 a

group, live longer than blacks. As a legal matter, there is

no Bennett Amendment or Equal Pay Act to cloud the issue,
 so

Title vli unequivocally prohibits race-based classificati
on.

Moreover, as noted earlier, States have generally prohibited

racial classifications by insurers. But as a policy matter,

no argument made about sex-based classifications would no
t

apply with equal force to race. Both are easily and conveniently
93/ 

ascertained; both are statistically signintant. There are

those who suggest that the racial difference in mortality
 may

be caused by environmental factors, and others who sugges
t the

92/ 113 Cong. Rec. 3125-3155 (1967). See Bernstein and Williams,

TV Columbia L.Rev. at 1218-1219.

93/ Bailey, Hutchison, and Narber, 25 Drake L. Rev. Ins. A
nn. 

at 793, n. 54; Dingman, Risk Appraisal 119 (1957).

69-789 0 - 81 - 15
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94/
same about sex. And in any event, actuaries, it is said are

concerned about the facts of mortality experience, not the
95/

causes.

I do not suggest that if race-based distinctions were

drawn, then sex-based distinctions would be acceptable. Both

are, in my view, illegal. I merely suggest that, in  contrast 

with sex, race distinctions are somehow viewed as unfair and

against public policy.  At least actuaries no longer claim a

right to use them. The fact is that race-based classifications

are no longer used, and there is no evidence that the actuarial

art has suffered.

Thus, in sum, the law prohibits employers from using

sex-based mortality tables to fix either contributions to or

benefits under pension plans. I acknowledge some basic

assumptions made here. First, I assume that it is actuarially

possible to merge the experience of males and females and

still adequately fund equal benefits. I have seen no credible

argument to the contrary. Second, any legal problems which

might arise under ERISA from allowing unequal contributions

to men and women would be avoided if employers were not

allowed to use sex-based mortality tables at all. The legal

theory proposed here is the only way to achieve both equal

contributions and equal benefits. Finally, I acknowledge

94/ Halperin, "Should Pension Benefits Depend on the Sex of
the Recipient?" 62 AAUP Bull. 43, 46 (Spring 1976).

95/ 53 Boston U. L. Rev. at 624, n. 2.

A
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that there will be greater pension costs involved. Estimates

have varied, but if men's pensions are not to be reduced, costs

will certainly rise. While I do not wish to minimize this

factor, I suggest that such an argument is not normally a

defense to a Title VII violation. Reforms such as those

embodied in the Equal Pay Act, in Title VII, and in ERISA, do

cost money.

•



Discrimination
In Insurance

WOMEN'S EQUITY ACTION LEAGUE



225

r

SEX DISCRIMINATION IN
INSURANCE

A GUIDE FOR WOMEN

Naomi Naierman
Ruth Brannon
Beverly Wahl

f



226

Congreg5 of flit ?Mita Otate5
340UfSe of Atpregentatibe0

Ea st ington, ri . C . 20515

April 18, 1977

FOREWARD

Despite significant changes in the law prohibiting sex discrimination, there remain a
number of areas in which women have made little progress in gaining equality. The
insurance industry, because of its unique characteristics, remains a bastion of sex-
based practices which are deleterious to women. The industry's discriminatory
practices are difficult to challenge for several reasons. Insurance terminology is
confusing and incomprehensible to the lay consumer. Insurance practices are not
easily identified because they are unpublicized. Moreover, insurance companies are
regulated by state agencies, each with its own set of regulations. Therefore, in order
to implement anti-discrimination laws throughout the country, it is necessary to
work with all 50 state insurance departments.

Few women are aware of all the federal laws which prohibit discrimination on the
basis of sex. Many women do not realize the full significance of the recent Supreme
Court decision which overturned federal guidelines and ruled that excluding
pregnancy from disability insurance does not constitute sex discrimination.
Legislation recently introduced in Congress would clearly prohibit discrimination
based on pregnancy, childbirth or related medical disability.

There remains a need for instruments of change to engender a more widespread
awareness of the insurance practices which discriminate against women. The intent
of this guidebook is to generate such awareness and to provide women with practical
tools to be used in their efforts to gain adequate insurance coverage for a greater
economic security.

YVONNE BRATHWAITE BURKE
Member of Congress
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I. INTRODUCTION

Insurance is a form of protection against financial losses due to theft, accident,

illness, disability, and loss of life. In exchange for periodic payments, called

premiums, consumers purchase a guarantee of predetermined benefits payable upon

such occurances. An insurance company combines all the premiums into a common

pool which is tapped when policyholders are reimbursed for their losses. This

method of spreading the losses ensures that no one person will sustain extraordinary

financial hardship.

Insurance companies try to maximize their own profits by containing the costs of the

benefits they offer and by predicting the financial risks of policyholders. To predict

such risks, policyholders are divided into classifications representing different risk

potentials. The broadest types of classifications are the most preferable in the

insurance industry because they reduce financial risks by minimizing the impact of

individual deviations. At the same time, broad classifications are imprecise.

Individuals who do not possess the characteristics attributed to the group may be

penalized solely on the basis of membership in the group.

The use of sex classification in insurance has been rationalized, in part, on the basis

of actuarial statistics which rzflect morbidity and mortality patterns; and, in part,

on the basis of stereotypes of women as a homogeneous group of non-workers

dependent on their husbands' wages and employment benefits. The statistical

patterns are rapidly changing and the sex stereotypes are outmoded, bringing to

question the very basis of sex-based classification. Yet, the insurance industry

continues to use sex-based classification with discriminatory effects on women in all

aspects of insurance, especially in availability and scope of benefits, and in premium

rates. Many types of benefits available to men are not offered to women; and, even

when benefits are equally available, women often pay higher premiums. Since so

much of the insurance available to women is inadequate and/or expensive, the

purpose of buying insurance is negated; it simply does not offer economic security

to female policyholders, and their families. The negative impact of inadequate and
costly insurance on women was articulated by former Pennsylvania Insurance
Commissioner Herbert Denenberg in his testimony before Congress in 1973:

Denial of access to insurance at fair rates affects the economic
status of all women. It touches employment discrimination,

opportunities to hold a job, ability to maintain a family in the face
of personal catastrophe, and economic security. Other economic
disadvantages of women can be magnified by discriminatory,
inadequate, or prohibitively costly insurance.'

1
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It is the intent of this guidebook to document the particular kinds of discriminatory
practices which women face in insurance, to review the results of past efforts
designed to eradicate such practices and to recommend avenues for further action.
The next chapter discusses the definitions of discrimination. The third chapter
delineates the specific practices affecting women in four lines of insurance:
disability, health, life, and property and liability. Past activities initiated by
legislative, judicial, and state regulatory bodies are discussed in the fourth chapter.
The fifth and final chapter is devoted - to recommendations for further action
through improvement of insurance regulations, consumer activities, alternative
health insurance mechanisms, and the Equal Rights Amendment.

2
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II. WHAT CONSTITUTES SEX DISCRIMINATION IN
INSURANCE

Title VII of the Civil Rights Act of 1964 prohibits discrimination in employment
practices, including the provision of fringe benefits such as insurance. Judicial
interpretations of Title VII provide a legal framework by which discriminatory
practices can be grouped into three categories: 1) overt discrimination, 2) disparate
treatment, and 3) differential consequences of a neutral practice.'

Overt sex discrimination in insurance results from practices that deny women certain
types of insurance policies or options which are available to men. A specific example
of overt sex discrimination is the unavailability of disability insurance to women
who work at home, while such insurance is available to men with identical jobs and
risk factors. Another example of overt sex discrimination is the practice of offering
men increased insurance coverage on special occasions such as marriage or birth of a
child, while women often do not have this option.

Disparate treatment refers to the use of a different set of rules for each sex. For
example, in disability insurance, Women are subject to disparate treatment when
they are denied coverage for reasons which are not applied to men. In their
dissenting opinion in General Electric v. Gilbert, Justices Brennan and Marshall
argued that women are treated disparately when disability insurance excludes
pregnancy, because it is deemed a "voluntary" condition, while the same insurance
covers so-called "voluntary" male conditions such as vasectomies and
prostatectomies.' Disparate treatment also occurs when the rules are the same for
both sexes, but in reality are applied unequally. For some insurance companies,
illegitimacy of children constitutes a reason for refusing life insurance to both men
and women. In practice, however, only women are queried about the legal status of
their children and are often denied life insurance on the basis of the industry's moral
judgement.'

The third type of discrimination is probably the most subtle and insidious, for it
results from practices which, on the surface, seem neutral but nevertheless have
more adverse consequences for women than for men. The practice of excluding
pregnancy conditions from disability and health insurance offered to all employees
can be viewed as a neutral practice. Yet this practice has a more deleterious effect on
women because they assume the costs of childbearing, the benefits of which are
shared equally by men. In her testimony before the House of Representatives,
Barbara Shack of the New York Civil Liberties Union argued:

3
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The insurance world mirrors the societal view that when a woman

becomes pregnant, she makes a choice for which she is solely

responsible and for which she alone should suffer the disabilities.

Conversely, I suggest that because women serve the biological

function of continuing the species, society should share the

disabilities and costs instead of penalizing her for her necessary

physiological role.'

The industry's own official stance is that "the object (of insurance] is to spread the

risk in such a way that the unit price of the benefit is adequate to provide the

required benefit without subsidization of one group of participants by another..."

Under current practices of excluding or limiting pregnancy coverage in health and

disability insurance, women are subsidizing the costs of reproduction in our society.

4
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III. DISCRIMINATORY PRACTICES AFFECTING

WOMEN IN INSURANCE

In 1973, the Joint Economic Committee of Congress held hearings on the economic

problems of women, including sex-based practices in the insurance industry.

Although these hearings produced data which upheld some of the differences

claimed by the insurance industry's actuarial tables, they also identified areas where

outdated statistics, gathered and analyzed in the 1950s, were inappropriately

applied, given the changing employment and morbidity trends of the 1970s.7 Most

important, these hearings uncovered many sex-based practices which were deemed

discriminatory in the light of the Civil Rights Act of 1964.

Beginning in 1974, several states conducted studies of insurance practices which

affect women. As expected, each of these studies concurred with the others because

insurance companies are similar in their practices and all of the large companies

cross state lines. In addition, the studies confirmed the findings of the Congressional

hearings, identifying gaps in availability and scope of insurance offered to women,

pointing at sex differentials in premium rates which have not been fully justified by

current statistics, and specifying prevalent insurance practices which are discrimin-

atory toward women. Based primarily on the results of these studies, the following is

a detailed discussion of the discriminatory practices which women face in the four

major lines of insurance: disability, health, life, and property and liability.

DISABILITY INSURANCE

Disability insurance protects an individual from loss of income due to inability to

work. Disability benefits provide disabled policyholders with a monthly payment

which is expressed as a fixed amount or as a percentage of monthly income prior to

disability. Most insurance companies set a maximum limit to the amount of

disability an individual may buy. Insurance policyholders are divided by

occupational class, based on varying degrees of hazard associated with their jobs.

The more hazardous the job, the lower the maximum benefits available and the

higher the rates. Within each job classification, rates also vary by age and sex. In

general, rates are higher among women and older people within each of the
occupational classes.

Basic Concepts
Disability coverage is subject to three time variables: waiting period, benefit period,

and basic period. Waiting period is defined as the number of days the insured must

5
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be disabled before benefits are payable. Waiting periods can vary between one and
365 days. Length of waiting time is chosen by the insurance buyer as part of the
benefits -- the shorter the waiting time, the more expensive the insurance package.

The benefit period is the length of time for which benefits are paid to the disabled
person. This period may extend for one year or until the insured is 65 years old. The
basic period is that subset of the benefit period in which the insured is deemed totally
disabled, i.e., totally unable to perform any duties connected with his or her own
occupation. Basic periods vary from one to ten years. After the basic period has
expired, the disabled individual must show that he or she is unable to perform the
duties of any job, even if it is unrelated to the original occupation. For example, if,
by the end of the basic period, a surgeon's burned fingers have not healed
sufficiently to perform surgery, she must prove that she is unable to perform the
duties of other occupations, such as salesperson, bus-driver, or telephone operator,
in order to receive disability payments for the rest of the benefit period.

Many insurance companies operate under the assumption that women do not need
disability insurance because they are temporary and reluctant members of the
workforce who work only for extra "pin" money.' This is not an accurate view of
working women. Women make up a substantial portion of the workforce and most
of them depend on their own wages. More than 42 percent of all working women in
1975 were either single, divorced, widowed, or separated, and another 26 percent
shared financial responsibilities with husbands whose annual income was less than
$10,000.9 (In 1975, the Bureau of Labor Statistics estimated $9,838 to be a low
standard of living for a family of four.") Thus, contrary to the outdated notion that
working women are cared for by well-earning husbands, most of the working
women in this country depend heavily on their own income. Loss of earnings for
these women would be economically crippling. Yet, when women seek protection in
disability insurance, they find that certain types of insurance plans are totally
unavailable or severely restricted; and that the disability insurance policies which are
offered are generally more expensive than identical policies for men.

Availability

One of the most serious problems facing working women is the prevalent insurance
practice of eliminating pregnancy and related complications from disability
coverage. Women do not receive adequate protection for loss of income due to
pregnancy, childbirth, miscarriage, abortions, and any complications which may
arise thereof. On those rare occasions when pregnancy coverage is available, it is
usually subject to additional premium costs and to a time limitation which falls short
of the benefit period applicable to other disabilities covered by the same policy."

6
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Insurers maintain that the separate treatment of pregnancy in disability benefit

programs is justified because pregnancy is a voluntary condition and because the

cost of providing coverage for pregnancy-related conditions would be prohibitively

expensive. This rationale has several flaws. First, not all pregnancies are planned";

certainly, related complications are not. Second, disability insurance is not always

limited to unplanned events, since it often covers disability due to vasectomies,

circumcision, attempted suicide, and elective cosmetic surgery." Third, there is

evidence suggesting that disability coverage for pregnancy and childbearing does not

have significant impact on the total cost of disability programs.'' Finally, insurance

companies do not recognize that there is a man involved in every pregnancy, as well

as a woman; and that while women bear the physical responsibility of pregnancy,
they should not exclusively be burdened with the financial responsibility. Supreme

Court Justice Brennan points out the negative impact on women which results from

this financial responsibility:

...[P]regnancy exclusions built into disability programs both
financially burden women workers and act to break down the
continuity of the employment relationship, thereby exacerbating
women's comparatively transient • role in the labor force.. .A
realistic understanding of conditions found in today's labor
environment warrant taking pregnancy into account in fashioning

disability policies.'5

Women with jobs such as domestic aides or waitresses have difficulty obtaining any

kind of disability insurance, while men in the same jobs do not." Part-time workers
of both sexes face problems in obtaining disability insurance.'' Since many more
women than men are part-time workers, they are most seriously affected by this gap
in availability.

Disability insurance for homemakers is almost universally unavailable. Although
homemakers do not lose income when they are disabled, they do suffer the risk of
expenses of housekeeping and/or child-care. Yet, homemakers meet impenetrable
resistence when attempting to purchase disability insurance. When such insurance is
available to them, it is subject to severe restrictions. Maximum benefits often fall
short of the cost of homemaking and child-care services.' Some policies are
restricted to a benefit period during hospitalization only, and others are sold only as
riders on the husband's disability policy."

Scope of Benefits
It is not uncommon to find that, despite higher premiums paid by women, the
benefits they receive are much lower. Waiting periods are often longer for women
than for men." Monthly benefits are subject to lower maximum levels and benefit
periods are shorter for women. Of the 13 insurance companies reporting in Iowa on

7
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their respective disability policies, five reported sex differences in one or both of
these areas.' One company reported that the maximum monthly benefit allowed to
males was $3,000 in 1974, while at the same time females were allowed a maximum
of only $1,500. Another company reported a $2,000 to $1,000 ratio between men
and women. A Michigan study found that, for all four occupational classes reported
by insurance companies, there were wide disparities in the length of basic periods."
In the two classes of the least hazardous occupations, the basic period for males was
ten years, in comparison to two years for females. In the third class, men were
offered a five-year basic period and women were again limited to a two-year basic
period. In the class of the most hazardous occupations, men's basic period was two
years, while no disability insurance whatsoever was available to women. Thus,
regardless of their occupations, women were offered a basic period equal in length
to the basic period offered to men in the most hazardous occupations, or no
coverage at all.

Policy restrictions and limitations not imposed on men further reduce availability of
disability insurance for women. For example, accident disability insurance which is
usually available to men for life is offered to women only until the age of 65." Many
policies carry a provision which reduces benefits to women who, at the time of
disability, are not employed away from home on a full-time basis. No such
condition is applied to men." Thus, when a female who usually works full-time
must temporarily reduce her work-load or do her work at home because of family
obligations, she runs the risk of decreased disability benefits.

Rates
Premium rates are a source of much sex discrimination in all types of insurance,
including disability insurance. In 10 out of 13 companies surveyed in Pennsylvania,
premium rates were consistently higher for women than for men who carried
identical or better coverage." A New York study reported that women were charged
as much as 150 percent higher rates than men in the same job classifications."
Companies surveyed in Colorado reported that premium costs for women ranged
from 45 percent to 115 percent greater than for men in white collar and professional
job classifications." Two companies in Colorado admitted that, for the purpose of
rating, they group professional women in the same classification as saleswomen and
female office workers, while male professionals were classified separately in a higher
job category which carried lower rates." No rationale was offered for this practice.

HEALTH INSURANCE

Health insurance is a means of protection against health care costs due to illness,
injury, or other conditions requiring medical attention. Women rely on health care

8
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services more than men. In 1975, women made 48 percent more physician visits than

men" and were admitted to hospitals 41 percent more often." Part of this

differential is due to women's unique reproductive role. Approximately 13 percent

of women's physician visits and 36 percent of hospital admissions are due to

gynecological or obstetrical reasons. Thus, about one-third of the sex differential in

physician visits and nearly nine-tenths of the difference in hospital discharges are

due to conditions related to women's reproductive function. Yet, these conditions

are subject to the most serious gaps in availability and scope of health insurance and

to the most prohibitively expensive premium rates.

Basic Concepts
Basic health insurance includes hospital expense plans and surgical expense plans.

Hospital expense plans cover expenses incurred in a hospital, including room,and-

board charges; emergency room, laboratory and x-ray services; and prescribed drugs

(physician fees are not included). Surgical expense insurance plans cover the use of

an operating room or surgical procedures performed in a doctor's offfice and also

surgeon fees. Basic health insurance plans can be supplemented by regular medical

insurance plans and major medical insurance plans. Regular medical plans cover

physician services unrelated to surgery. The *regular medical plans and both types of

basic health insurance plans are subject to a maximum amount of benefits. Major

medical plans are designed to cover expenses which exceed this maximum. All four

types of plans are subject to cost-sharing mechanisms in the form of deductibles, co-

payments, and co-insurance. A deductible is an expense which the policyholder must

meet before insurance coverage takes effect. It may be expressed as a fixed dollar

amount or as a value of specified services, such as three hospital days or two

physician visits. A co-payment is a flat amount per unit of covered services which

the policyholder must pay in sharing costs with the insurance company. A co-

payment charge may be ten dollars per day or five dollars per physician visit. Co-

insurance differs from co-payment only in that it is expressed as a percentage of

cost, rather than as a flat amount.

Coverage for Maternity Costs

Although maternity coverage is central to women's insurance needs, many women

in this country cannot obtain insurance protection for conditions related to

pregnancy and childbirth. Small firms averaging 25 employees, or less, often do not

offer maternity benefits because of high premiums charged by insurance

companies.' Three out of the six private insurance companies responding to a 1974

Pennsylvania survey admitted that they sold a large portion of their group insurance

plans without maternity coverage whatsoever; and all six excluded dependent

daughters from such coverage." These companies justified the exclusion of

maternity coverage on the premise that pregnancies are planned and budgetable

conditions that require no insurance protection. A study conducted in 1975 by the

9
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Health Insurance Institute showed that 56.4 percent of all new health insurance
group policies did not include maternity." Even major medical policies which arc
intended to supplement basic hospital and physician costs offer women little relief."

When maternity coverage is available in group policies, it is almost always restricted
to dependent coverage. A single woman, or a married woman who wishes to buy
insurance separately, while her family is covered by her husband's policy, cannot get
maternity benefits without buying a family policy which is designed for an average
family of four, and therefore costs considerably more than a one-person policy. As a
result, many women cannot afford adequate maternity coverage. Some insurance
companies refuse maternity coverage to single women under any type of policy,
presumably for moral reasons."

Maternity coverage often carries more limitations and restrictions than benefits. It
may be subject to an initial waiting period of as long as 10 months during which no
benefits can be claimed." The insurance industry uses this particular restriction to
discourage "adverse" selection of women who would purchase maternity coverage
for a planned and imminent pregnancy. However, insurance companies rarely lift
the waiting period for such unplanned occurrences as premature birth, miscarriage
or other complications of pregnancy."

Maternity benefits are often established without regard for true expenses of normal
pregnancy and delivery. In Michigan, a 1975 survey showed that commercial health
insurance plans covered only 38 to 44 percent of maternity costs." The Pennsylvania
study reported that in 1974 some companies were still using 1958 hospital rates to set
the maximum limit for maternity coverage." Whereas major medical policies
usually supplement basic hospital insurance by covering costs in excess of the
maximum limit, maternity coverage rarely enjoys that type of protection.

Services required by nem. born infants are sometimes excluded from maternity
coverage, either altogether or for a period which may range from 7 to 15 days.'° This
exclusion may result in out-of-pocket expenses for nursery services in cases of
healthy infants, and numerous Others services in other cases.

Coverage for Prenatal and Postpartum Care
Another limitation of health insurance plans, whether they cover maternity or not, is
their emphasis on hospital-based, acute care for mothers and children. Very few
health insurance plans cover prenatal and postpartum services which are the basis of
preventive health care for mothers and infants. Early prenatal care with frequent
subsequent visits can reduce infant mortality by one-third.'' Prenatal and
postpartum care require anywhere from 10 to 20 visits for normal pregnancy and
delivery, all of which add to health care expenses not covered by health insurance.

10
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Coverage for Family Planning and Gynecological Services

Unwanted pregnancies are among the major causes of the high rate of infant and

maternal mortality in our country, which trails 10 other nations in these important

health status indicators." Furthermore, an unwanted or ill-timed pregnancy can

have a deleterious effect on a woman's employment stability and economic

independence. Thus, it is important that women avail themselves of family planning

services which include counseling, contraceptive drugs and devices, sterilization, and

abortion. Insurance policies rarely cover these essential services. Occasionally

sterilization and abortion services are covered, but only when they are justified on

the basis of medical necessity. Contraceptive drugs and devices are almost never
covered by health insurance, although other drugs and devices are. In 1975, a Blue
Shield plan in Michigan offered coverage for prescription drugs, "except
contraceptives for whatever purpose prescribed." Even a medical necessity would
not override the absolute tone of this exclusion."

Although some states have banished the practice of excluding from health insurance
coverage all conditions related to female reproductive organs, this exclusion is still
allowed in some states. It is still common to find riders* which exclude all pre-
existing gynecological disorders. Such riders do not exclude pre-existing prostatic
disorders peculiar to men."

Underwriting Practices

Whether her husband has his own insurance or not, a married woman should be
allowed to buy coverage for him, just as any male is allowed to buy insurance for his
wife. However, some insurance companies refuse to cover the husband of a female
employee under a family policy unless she can prove that he is financially dependent
on her for reasons of physical or mental disability." Other reasons such as
unemployment, or simply a preference for the wife's insurance plan, are not
permissible. Obviously this rule is discriminatory against women, by even the most
conservative definition of discrimination, since men never have to prove any
disability conditions in order to insure their wives.

Another insurance underwriting practice which may limit a woman's health
insurance coverage severely is the practice which allows a husband's insurance policy
to override a wife's policy, when benefits are claimed for their children. Under this
rule, a family may be forced to use the father's health insurance policy, regardless of

*A rider is a stipulation of an insurance policy which defines exceptions in the form
of additions to, or exclusions of, the basic policy.
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how much more extensive the mother's may be. The far-reaching implications of
this insurance practice are pointedly documented in a complaint letter written by a
victim of such a practice (letter enclosed in Appendix A).

Rates
An Iowa study found that female policyholders pay considerably more for health
insurance than male policyholders." When women bought maternity coverage, they
paid almost twice as much as men with the same policies excluding maternity
benefits. Without maternity coverage, the Iowa study showed that women pay as
much as 50 percent more than men for identical policies. Another study found that
premiums for a single-parent family headed by a male are the same as the rate for a
two-parent family which by definition includes an extra adult."

LIFE INSURANCE

Life insurance protects against financial losses which result from death. Although
most women face no difficulty in obtaining basic life insurance coverage, they have
limited access to many life insurance options. When these options are offered, the
premium rates are unjustifiably higher for women than for men. Basic life insurance
is generally less expensive for women, but current mortality tables justify an even
greater advantage.

Basic Concepts
Life insurance policies come in two basic forms: term insurance and permanent
insurance, each of which has its own variations. Term insurance provides coverage
during a specified time period. It may carry an option for renewal without proof of
good health, or for continuation of benefits at a reduced level, after the specified
term has expired. Permanent life insurance policies require that premiums be paid
within a specified period of time, but benefits are paid whenever death occurs. These
policies allow for conversion into cash before the insured's death or for borrowing
at lower interest rates. Permanent policies have three variations: whole life,
endowment, and annuity coverage. Whole life coverage provides benefits only in the
event of death. Endowment insurance provides for payment of cash at the end of a
specified term, regardless of whether the insured has died. Should the insured die
before the end of the term, the beneficiaries receive the total value of the policy.
Annuity insurance provides a monthly benefit after a specified number of years, or a
total lump sum should death occur before the policy term expires.

Basic life insurance is generally accompanied by various options including:
guaranteed insurability, option dates for increased coverage, waiver of premium,
disability income protection, and payor benefit. Guaranteed insurability allows for

12
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an increase in the amount of life insurance without proof of good health. Option

dates are special occasions, such as marriage or birth of a child, upon which the

insured may increase coverage without proof of insurability. The waiver of premium

option provides for continuation of a policy without premium payments in case of

total disability. Basic life insurance can also carry a disability income protection

rider which guarantees a monthly income benefit to replace loss of income due to

inability to work. The payor benefit option, usually attached to children's policies,

waives unpaid life insurance premiums when the insured dies or is disabled before

the child can assume payments.

Availability
Based on the outdated notion that women's earnings are not crucial to the family,

the insurance industry, until recently, did not believe that women needed much life

insurance coverage. Therefore, life insurance policies marketed to women have been

limited in scope and availability. Many options which are available to men are still

not available to women. For example, guaranteed purchase options to buy

additional coverage without evidence of insurability are not available equally to men

and women. Men may increase their coverage on option dates such as marriage or

birth of a child, while women often do. not have the option to buy additional

coverage for their families on those or any other dates."

The waiver of premium option, commonly available to men in all risk classifi-

cations, is restricted to women in low-risk classifications." When women in high-

risk classifications are granted this option, they must pay higher rates than men in

the same group. To qualify for a waiver of premium option, women must prove that

they are employed away from home, a condition which is not placed upon men.'°

Another condition placed unfairly upon women seeking a waiver of premium option

is an age ceiling. Some companies deny this option to males over 55 and females over

50. Others set the age limit at 60 for males and 55 for females." There seems to be an

age differential of about five years in favor of men, in spite of the proven fact that

women live longer.

Disability income protection as an option of life insurance is ordinarily available to

men in all but the highest risk classification. Some insurance companies, however,

do not offer this option to women in the lowest risk classification." As for the payor

benefit option, it is readily available to men regardless of risk classification, while

women must prove themselves as good risks to obtain this option."

Underwriting Practices

In addition to denying women these life insurance options, the basis of underwriting

practices restrict policies available to married women. Insurance companies

commonly limit the amount of coverage available to a married woman not to exceed

13
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the amount of coverage held by her husband." The reverse is rarely true, even when
a woman is the principal wage earner in the family. Thus, women with a high income
and a low-risk classification may be subject to a maximum coverage set for a
husband who earns 'much less and who may be categorized in a high-risk
classification. Regardless of her owa credentials for life insurance, a married
woman's insurability and rates are assessed on the basis of her husband's
credentials. The industry's rationale for this practice is that the husband is the
primary supporter of the family and therefore most of the life insurance protection
should be on his life." However, as discussed previously, many families are
dependent on the woman's income. Moreover, a family should be protected to the
extent possible and desirable. If a woman is more insurable than her husband, the
family would clearly benefit from the insurance coverage she would obtain on her
own credentials.

Another group of women severely handicapped by life insurance underwriting
practices includes mothers of illegitimate children. It is not uncommon for
companies to deny life insurance policies to these women, while men are seldom
questioned about their part in illegitimate births. The attitude of insurance
companies seems to be that women with illegitimate children and the children
themselves are immoral and therefore represent an insurance risk." Clearly, this
attitude is purely subjective and has yet to be supported with actuarial data or other
evidence appropriate to underwriting considerations.

Rates
Ordinarily, life insurance premiums for basic coverage (excluding options) are lower
for women than for men in the same risk classification. Premiums are usually based
on a three-year "set-back" which means that a woman pays the same rate as a man
three years her junior. However, mortality data show that, on the average, women
live six to nine years longer than men in every age group."

In a 1975 study conducted in Michigan, life insurance companies were asked about
the reason for using the three-year setback. The two most common responses were
that a three-year setback is the maximum according to state law and that three years
is the limit established in the "1955-1960 Basic Tables," which are used prevalently
throughout the insurance industry." Such a state law does exist in many states. In
Iowa, insurance companies are instructed that "for any category or ordinary
insurance issued on female risks, adjusted premiums and present values may be
calculated according to an age not more than three years younger than the actual age
of the insured."" This kind of law, combined with the use of outdated mortality
tables developed in the 1950s deprives women of a setback of six to nine years.
Thus, even where women could benefit from a sex-based rating structure, their
advantage is curbed by insurance laws and practices.
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PROPERTY AND LIABILITY INSURANCE

Property and liability insurance protects an insured's car, home, and other personal
belongings against losses caused by accidents and other perils. In addition, it
protects against suit brought by another person who may claim that the insured is
responsible for damage to property or for personal injury. Premiums are based
upon the frequency of claims (in this case, frequency of auto accidents, fires, thefts,
etc.), the costs of settling each claim, and a variety of other factors such as sex, age,
driving record, place of residence.

Basic Concepts
Automobile insurance is the most common type of liability insurance. There are six
basic types of automobile insurance. Bodily injury liability covers the policyholder
and his or her family, guests, or other victims of a car accident. This type of
automobile insurance provides protection in the form of legal defense and ensures
that the insurance company will pay damages assessed against the policyholders, up
to an established maximum amount. Property damage liability provides legal
defense and pays repair costs when the car damages the property of others. Medical
payments coverage guarantees payment of reasonable medical expenses after an
accident. It covers the policyholder, his or her family and guests, but not passengers
in other cars or pedestrians. Protection against uninsured motorists covers bodily
injuries for which an uninsured motorist or hit-and-run driver is responsible.
Comprehensive physical damage applies to the policyholder's car only, when it is
not involved in a collision. The car is protected against perils such as fire, theft,
flood, vandalism, etc. Finally, collision insurance covers damage to the
policyholder's car when it is involved in an accident with other vehicles."

Property insurance generally covers loss of personal property due to fire and theft or
liability due to negligence. It comes in three forms: basic, broad, and comprehen-
sive. The basic form of property insurance usually. covers damages due to the
following perils: fire, lightning, windstorm, hail, explosion, riot, civil commotion,
aircraft, vehicles, smoke, vandalism, theft, and breakage of glass in a building. The
broad form of property insurance covers damages due to the above perils in addition
to others, such as falling objects and collapse of buildings. The comprehensive form
covers damages caused by all perils except major catastrophies such as earthquake
or war. This type of property insurance covers a wider range of perils than the other
two discussed above."

Underwriting Practices
Women experience some difficulty in obtaining property and liability insurance,
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although insurance companies do not, with few exceptions, specify sex as a criteria
for accepting or rejecting an insurance application. Women are more affected by the
criteria of marital status. Single or divorced women may be denied property
insurance for their home, presumably because they are apt to leave their homes for
longer time periods than married couples, widows, or unmarried men." Married
women have difficulty getting such insurance in their own name because agents
prefer to write the policy in the husbands' names." Divorced women are often faced
with lack of coverage in auto insurance because the policy remains in the husband's
name, even if both contributed to the premiums. Upon divorce, women are often

forced to apply for auto insurance and, as new customers, may be subject to higher
premiums because the divorce factor places policyholders in higher risk categories."

A survey of underwriting manuals reveals that the above practices are based on
attitudes about the "moral hazard" of divorce." One manual warns agents to be

especially careful when writing policies for women who do not have custody of the

children after a divorce, even though it is perfectly acceptable for men to lose such
custody." Women who are not married to the men with whom they live are also
discussed in manuals as unacceptable risks." Men face some of the same prejudices.

However, because of individual agents' attitudes, women often suffer greater
vagaries of treatment than men in similar situations."

16



945

IV. RECENT ACTIVITIES DIRECTED AT CHALLEN-
GING DISCRIMINATORY PRACTICES

This chapter of the guidebook is devoted to a review of the activities already

undertaken to challenge sex discrimination in insurance. These activities are grouped

according to their source of initiative: federal legislation, judicial review, and state

regulations.

FEDERAL LEGISLATION

Direct federal regulation of the insurance industry is prohibited by the McCarran-

Ferguson Act of 1945, which declared that the "continued regulation and taxation

by the several states of the business of insurance is in the public interest."" The

act's most important provision is that, "No act of Congress shall be construed to

invalidate, impair, or supersede any law enacted by any state for the purpose of

regulating the business of insurance..."" Since 1945, the McCarran-Ferguson Act

has had only minor revisions, and no efforts of repeal have been made. However, a

number of efforts on the federal level have been made to eliminate sex

discrimination in insurance, through regulations pertaining to employment

practices, legislation dealing with sex discrimination in general, and more recently,

through legislative amendments to the Civil Rights Act of 1964.

The 1964 Civil Rights Act
Title VII of the Civil Rights Act and subsequent guidelines have been the most

definitive manifestations of Congressional intent to eliminate sex discrimination.

Title VII of the 1964 Civil Rights Act prohibits employers from discriminating on

the basis of sex (in addition to race, religion, or national origin) with respect to

compensation, conditions, or privileges of employment. The Equal Employment

Opportunity Commission (EE0C) was established by Congress in 1965 to enforce

the provisions of Title VII. Initially, its guidelines about sex discrimination were

very broadly defined and only gradually did they address specific problems affecting

women. For example, in 1969, the Commission stated that it found no reason to

require an employer to provide fringe benefits for pregnancy equal to benefits for

other conditions because pregnancy is unique to females and could not be

considered an unanticipated condition or an illness.'

In a definitive revision of EEOC guidelines in 1972, the Commission made it

unlawful for an employer to discriminate between the sexes in fringe benefits offered
to employees. The revised guidelines require that benefits be made available to
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husbands and families of female workers if they are offered to wives and families of
male workers; and more significantly, that all benefits offered to wives of male
workers must be offered to female workers, regardless of marital status." Thus, if
maternity or abortion coverage is available to wives of male employees, it must also
be available to single and married female employees.

Also in 1972, in its first formal statement on pregnancy-related employment
practices, the Commission issued guidelines which specify that disabilities caused by
pregnancy and childbirth should receive the same treatment as other temporary
disabilities under insurance and sick leave plans:

Disabilities caused or contributed to by pregnancy, miscarriage,
abortion, childbirth, and recovery therefrom are, for all job-related
purposes, temporary disabilities and should be treated as such
under any health or temporary disability insurance or sick leave
plan available in connection with employment. Written and
unwritten employment policies and practices...shall be applied to
disability due to pregnancy and childbirth on the same terms and
conditions as they are applied to other temporary disabilities."

Although the EEOC guidelines on pregnancy and disability were effective in
protecting women against certain discriminatory employment practices, they were
recently struck down by the Supreme Court decision in General Electric v. Gilbert.
As will be discussed more fully in the next section, the Court ruled that excluding
pregnancy from disability does not necessarily constitute sex discrimination.
Nevertheless, these and other EEOC guidelines should not be overlooked because
they document a federal commitment to abolishing sex-based discrimination in
employment practices.

Executive Order 11246

Executive Order 11246, issued in 1965, is responsible for another set of federal
regulations which have had an impact on insurance coverage for female employees.
This Order specifies the terms under which the federal government awards contracts
or subcontracts. In 1967, the Order was amended so that federal contractors were
prohibited from considering sex as a condition of employment."

In June of 1970, the Office of Federal Contract Compliance Programs (OFCCP)
issued guidelines to carry out the intent of the Executive Order. Applying Equal Pay
Act Standards to sex discrimination, OFCCP ruled that employers must provide
equal benefits to men and women in employment contributions, welfare programs,
insurance premiums, and other similar fringe benefits. The OFCCP addressed the
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issue of maternity leave by declaring that a contractor's maternity leave policy must
provide, at a minimum, a reasonable period of time away from work for
childbearing, reinstatement to the original job or one of like status and pay, and
continuation of service credits."

Recent Bills Introduced in Congress
Since 1973, several bills have been introduced in Congress prohibiting sex discrim-
ination in coverage and availability of insurance. Congresspersons Abzug, Koch,
Patterson, Moakley, Green, Holtzman, Sullivan, and Holt each introduced bills
which specified gender as the basis for the prohibited discrimination.
Congresswoman Abzug added marital status to her bill, recognizing that it has been
a crucial factor in sex discrimination against women. However, neither she nor any
of the other Congresspersons addressed the problem of sex discrimination in
insurance rates.

None of these bills received the attention they deserved on Capitol Hill, presumably
because they were overshadowed by two major bills in other areas affecting the
economic status of women. The Pension Law of 1974 and the Equal Credit

Opportunity Act of 1975 have been the focus of much of women's lobbying

energies. The Pension Bill guarantees that a widow will receive survivor's benefits if

her husband was receiving pension payments at the time of death, unless he had

specified otherwise. The Credit Bill is also relevant to women's insurance problems,

in that it prohibits creditors from denying credit on the basis of sex.

The 95th Congress, currently in session, is focusing on the specific issue of disability

coverage for pregnancy-related conditions. Public attention to the question was

created by the Supreme Court decision in General Electric v. Gilbert (that excluding

pregnancy from disability insurance does not constitute sex discrimination).
Congress has responded with Senate Bill 995, introduced in March of 1977 by
Senator Williams (D.N.J.). The Bill amends Title VII of the Civil Rights Act to

prohibit sex discrimination on the basis of pregnancy.. The amendment mandates

that women affected by pregnancy or pregnancy-related conditions would be
"treated the same for all employment-related purposes, including receipt of benefits

under fringe programs, as other persons not so affected but similar in their ability or

inability to work."" This proposed legislation is concerned primarily with

guaranteeing the economic security of the family dependent on the wages of the

female worker, whether she is the head of the household or whether she shares
financial responsibility with another person. The Bill recognizes the changed role of
women in the workforce and in the family. Since this Bill has a broad base of
support, ranging from women's groups to the major labor unions, its chance for
passage in Congress is promising. (See Appendix B for the specific language of the
Bill with a list of its supporters.)

19



248

In March of 1977, Congressman Hawkins (D. Cal.) introduced a similar bill in the
House of Representatives. The specific intent of this bill is to overturn the Supreme
Court's decision in General Electric v. Gilbert and to support the Williams' bill in
the Senate.

Another piece of legislation which has potential impact on women's insurance
problems is the proposed Equal Rights Amendment (ERA). If ratified by the
necessary 38 states, the ERA can be used as a tool for eradicating sex-based
classification. The promise and limitations which the ERA holds for women in
insurance are discussed more fully in the next chapter, as one of the avenues for
further action

JUDICIAL REVIEW

The courts have discussed three specific issues relating to sex discrimination in
insurance: Sex as suspect classification; pregnancy coverage in disability insurance;
and financial responsibility of childbearing.

Suspect Classification
Legal interpretations of "suspect classifications" are based on Title VII of the Civil
Rights Act of 1964. In the 1960s and early 1970s, the courts reviewed numerous
cases which pronounced race a suspect classification. Under this definition, the use
of race as a *basis of classification is automatically subject to close scrutiny by the
law, and the burden of proving the absence of discrimination is placed upon those
who use any race classification. Sex classification, on the other hand, has not been
deemed as "suspect" and is therefore not scrutinized for possible discriminatory
effects unless the victim of such classification brings it to the attention of the courts.
For their part, the courts, even when ruling in favor of the victims of sex
discrimination, have stopped short of labeling sex as a suspect classification.

The decision which came closest to labeling sex as suspect was Frontiero v.
Richardson, where a plurality of the Supreme Court argued that "classifications
based upon sex, like classifications based on race, alienage, and national origin, are
inherently suspect and must therefore be subjected to close judicial scrutiny.'"' The
Court went on to say that:

Since sex, like race and national origin, is an immutable
characteristic determined solely by the accident of birth, the
imposition of special disabilities upon the members of a particular
sex because of their sex would seem to violate 'the basic concept of
our system that legal burdens should bear some relationship to
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individual responsibility... 'And what differentiates sex from such
nonsuspect statuses as intelligence or physical disability, and aligns
it with the recognized suspect criteria, is that the sex characteristic
frequently bears no relation to ability to perform or to contribute
to society. As a result, statutory distinctions between the sexes
often have the effect of invidiously relegating the entire class of

females to inferior legal status without regard to the actual

capabilities of the individual members."

The potential impact of this decision was mitigated by the concurring opinion of

Justices Powell, Burger, and Blackmun, who insisted that it is not necessary to

characterize sex as a suspect classification, and that the Court should refrain from
setting that precedent until the states make their stance on the ratification of the

Equal Rights Admendment.

Pregnancy Coverage in Disability Insurance
The most recurrent theme addressed by the courts relates to the question of whether

excluding pregnancy from disability insurance constitutes sex discrimination. The

lower courts have adhered to EEOC guidelines, but the Supreme Court ignored

those guidelines and reversed the lower court decisions.

In Wetzel v. Liberty Mutual Insurance Company, the Third Circuit Court of
Appeals stated that disabilities caused or contributed to by pregnancy are temporary

disabilities and are to be treated as such under disability insurance." The court

agreed with the EEOC guidelines that higher costs for benefits for one sex shall not

be a defense under Title VII to a charge of sex discrimination in benefits.

A Federal District Court in Virginia followed in a similar vein three months later
with its decision in Gilbert v. General Electric Co.:

There is no rational distinction to be drawn between pregnancy
related disabilities and a disability arising from any other cause.
The defendant does not exclude from coverage any disability
because it was voluntarily incurred other than disabilities arising
from childbirth or other pregnancy related conditions. That this is
sex discrimination is self evident."

In two major cases reviewed by the Supreme Court on the issue of disability
coverage for pregnancy, the direction of the lower courts was reversed. In Geduldig
v. Aiello and General Electric Co. v. Gilbert, the Court maintained that, as a
condition unique to women, pregnancy and any related disability may be excluded
from employment compensation plans covering other physical disabilities without
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constituting discrimination on the basis of sex. The plaintiffs in Geduldig brought
the case under the Equal Protection Clause of the Fourteenth Amendment by
charging that the pregnancy exemption of the state's disability insurance program
denied women full protection from disability-related expenses and loss of income,
while it provided full protection to men." Plaintiffs in General Electric* filed under
Title VII of the Civil Rights Act, which prohibits discrimination on the basis of sex
in employment compensation, terms, conditions, and privileges." In General
Electric, plaintiffs charged that the company disability insurance plan, considered
part of the company's employment compensation, deprived women of full insurance
coverage by excluding pregnancy disability coverage, while offering full coverage to
men.

In both cases, the Supreme Court ruled that the pregnancy exclusion did not
constitute sex discrimination on its face. The Court defined the issue, instead, as one
of "underinclusiveness,'" in that the programs insure certain disabilities and
exclude others. The Court found no evidence that the selectiveness of insurance risks
works to discriminate against any definable group or class:

There is no risk from which men are protected and women are not.
Likewise, there is no risk from which women are protected and men
are not."

The Plan, in effect (and for all that appears), is nothing more than
an insurance package, which covers some risks, but excludes
others...As there is no proof that the package is in fact worth more
to men than to women, it is impossible to find any gender-based
discriminatory effect in this scheme simply because women
disabled as a result of pregnancy do not receive benefits; that is to
say, gender-based discrimination does not result simply because an
employer's disability benefits plan is less than all inclusive."

A comprehensive insurance plan which is less comprehensive for one group of
individuals than for another denies equal protection to that group. In stating that
there is no risk from which men are protected and women are not," the Supreme
Court ignores the purpose for which the disability insurance coverage was intended.
The insurance plans in both cases covered disabilities due to voluntary risks, and
also disabilities unique to men, such as prostatectomies, vasectomies, and
circumcisions. In his dissent in General Electric, Justice Brennan points to the flaw
in the Supreme Court's rationale:

*The Supreme Court case is usually referred to as General Electric and the lower court case as Gilbert.
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In fostering the impression that it is faced with a mere
underinclusive assignment of risks in a gender-neutral fashion --
that is, all other disabilities are insured irrespective of gender -- the
Court's analysis proves to be simplistic and misleading. For
although all mutually contractible risks are covered irrespective of
gender... the plan also insures risks such as prostatectomies,
vasectomies, and circumcisions that are specific to the reproductive
system of men and for which there exist no female counterparts
covered by the plan. [P]regnancy affords the only disability, sex-
specific or otherwise, that is excluded from coverage."

Aside from the "underinclusiveness" rationale, the Court argued that pregnancy is
not comparable to other disabilities since it is a voluntary condition rather than a
disease." The fallacy of this argument is discussed by the dissenting Justice
Brennan:

The characterization of pregnancy as 'voluntary' is not a persuasive
factor, for as the Court of Appeals correctly noted, 'other than
childbirth disability (General Electric) has never construed its plan
as eliminating all so called "voluntary" disabilities,' including
sport injuries, attempted suicides, venereal disease, disabilities
incurred in the commission of a crime or during a fight, and
elective cosmetic surgery...Similarly, the label 'disease' rather than
'disability' cannot be deemed determinative since General Electric's
pregnancy disqualification also excludes the 10070 of pregnancies
that end in debilitating miscarriages,. _and cases where women
recovering from childbirth are stricken by severe diseases related to
pregnancy"

Financial Responsibility of Childbearing
Equal rights and equal protection under the law guarantee that all rights will be
protected equally among individuals. The Third Circuit Court of Appeals
commented in Gilbert v. General Electric Company:

'Women...must be permitted to be women,' and this means a right
to be 'women' without being burdened by any discrimination in
employment benefits, whether in wages or in fringe benefits, on
account of characteristics peculiar to their sex."

The insurers in Geduldig and General Electric maintained that the exclusion of
pregnancy from coverage prevented women from receiving additional benefits
which are not available to men." This view, that the benefits and responsibility of
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pregnancy are limited to the individual mother, is a very narrow understanding of
the relationship between childbearing and social welfare. The District Court
opinion in Gilbert expressed the wider view that childbearing, as the necessary
means of procreation, is an essential part of human existence. If additional costs
are generated by women as a result of pregnancy and childbirth, the court reasoned
that these costs should be shared by the whole society which benefits from the birth
of children.

If it be viewed as a greater economic benefit to women, then this is
a simple recognition of the women's biologically more burdensome
place in the scheme of human existence. An industrial policy which
does not account for this fails in providing such sexual equality as is
within its power to produce. If Title VII intends to sexually equalize
employment opportunity, there must be this one exception to the
cost differential defense."

The Supreme Court decisions in Geduldig and General Electric have effectively
closed the federal courts as an avenue for challenging the exclusion of pregnancy
from disability coverage. However, the state courts have the ultimate authority over
state laws and are not bound by the Supreme Court decisions on Title VII. Shortly
after General Electric, the New York Court of Apeals ruled that a disability plan
which does not cover pregnancy-related conditions violates New York's Human

Rights Laws." Prior to General Electric, several other state courts (in Wisconsin,
Iowa and Massachusetts) required pregnancy coverage in disability programs under
their respective fair employment practices acts. These requirements were not
affected by the General Electric decision.

STATE INSURANCE REGULATIONS

A number of states have conducted investigations of women and insurance, either

through the auspices of insurance commissioners' offices or the state womens'

commissions. These investigations resulted in a series of recommendations to

improve women's rights in obtaining insurance. In some states, the proposals of the

investigating group resulted in significant changes in insurance regulations. The

following pages summarize some of the more illuminating recommendations made

in the states.

In 1974, Pennsylvania conducted the first of the state studies on sex discrimination

in insurance. This study resulted in a comprehensive set of recommendations for
executive action by the Pennsylvania Insurance Department Division of
Policyholders Service, and for rate regulation by the Bureau of Rate and Policy
Regulation." Based on these recommendations, the Pennsylvania Insurance
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Commission invalidated all insurance policies which discriminate on the basis of sex.

The regulations issued by the Commissioner were addressed in Pennsylvania Senate

Bill 561 which prohibited all types of discrimination in the advertising, under-

writing, and sale of insurance. The bill deemed unlawful a company's refusal to

write any particular coverage on the basis of sex, marital status, family size, or

occupation. Rate differentations based on sex are still permitted, but insurance

companies are now required to prove that the rate differentials are justified on the

basis of claims experience. This Senate Bill was enacted and became the Unfair

Insurance Act of 1974 which bans discrimination in coverage, benefits, and

availability. However, it does not address the issue of sex discrimination in in-

surance rates."

In New Jersey, James J. Sheeran, the Commissioner of Insurance proposed in 1975

that: "No person engaged in the business of insurance shall refuse to Issue any

policy of insurance or shall decline to renew such policy because of the sex and/or

marital status of the applicant or policyholder." This ruling is designed to eliminate

discrimination in availability by requiring all insurers to make available to both men

and women any coverage that was previously available to only one sex. Later

clarifications of this ruling specified that group plans which offer maternity benefits to

the spouses of male employees must also offer such benefits to female employees.

Group plans must also make dependent coverage equally available to both sexes.

The New Jersey Insurance Commission has challenged several other discriminatory

practices. The problem of the male insured's policy taking precedent over the female

in coverage of dependents is addressed by a ruling that the primary coverage would

be that of the parent who has financial responsibility for the child. Equal access to

maternity coverage is mandated by a requirement that it be offered to single,

divorced, separated, and widowed women on the same terms as it is offered to

married women. Finally, life and health insurers in New Jersey are forbidden to

treat complications of pregnancy more restrictively than any other sickness or

illness."

In New York, a task force on sex discrimination in insurance completed a report in

1974. The Task Force made three basic recommendations to the Department of

Insurance: 1) amend the insurance law to prohibit discrimination by sex and marital

status in policy offerings, benefit provisions, cancellation, non-renewal, and refusal

to issue policies; 2) require the Insurance Department to examine and certify data

upon which actuarial tables and rating classifications are developed; and 3) create an

Affirmative Action Unit to review policy offerings and underwriting guidelines to

eliminate bias." The insurance law was amended to outlaw discrimination as

suggested in the first recommendation; the other two recommendations were not

implemented. At the present time, the New York Insurance Department is

investigating the possibility of requiring that maternity care cover abortions.

25

69-789 0 - 81 - 17



254

It was mandated in New York that health insurance policies cover maternity
conditions as they would any other illness (there is a four-day hospital limit and state
government workers are excluded). The Health Insurance Association and 22
insurance companies have brought suit against the State to overturn that
requirement. The companies claim that group policies can absorb the increased cost
of such coverage, but that policyholders of individual plans will have to pay a high
price. Presently, individual policies covering maternity costs sometimes require
deductibles as high as $1,000 or $1,500. This prohibitively expensive deductible may
cause all women except those planning a pregnancy to drop their health coverage,
thus creating a "self-selection" process which drives costs of insurance even higher.

The State of Michigan has adopted an Unfair Trade Practices Act, effective in April
1977, which contains a clause prohibiting unfair or deceptive practices in insurance.
This clause specifically prohibits the refusal "to insure or continue to insure an
individual or risk solely because of.. .race, color, creed, marital status, sex or
national origin.""

In California, a number of insurance bills have passed the legislature. Disability
and health insurance policies which offer maternity coverage are prohibited from
limiting complications of pregnancy they cover. Health care services plans, group
policies, and self-profit hospitals are prohibited from providing fewer benefits to
employees than they provide to spouses of employees. Health insurance companies
are required to provide conversion rights of terminated employees to spouses who
are no longer legal dependents. State required disability insurance must cover
normal pregnancy for a period of three weeks before and three weeks after the birth
of a child.

More action to combat sex discrimination in insurance is being considered in
California. In the current legislature, two bills were introduced. The first provides
for workman's compensation for household employees, and the other requires the
Imurance Commissioner to evaluate the validity of sex-differentials in insurance.

During the 1975 general session of its General Assembly, Colorado passed a series
of acts which prohibit various sex-based insurance practices. Pregnancy
complications in Colorado must now be treated like any other illness, and maternity
coverage must be offered to single and married women in group or individual
policies. Classification cannot be based on sex or marital status unless justified
actuarily, and insurance companies must offer conversion privileges to spouses.

In North Carolina, after receiving a report from the Task Force on Women and
Insurance, the Insurance Commissioner proposed and held a series of hearings on
regulation of sex discrimination. At the hearings, the insurance industry, with the
support of the Task Force, proposed more specific regulations based on the
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National Association of Insurance Commissioners' (NAIC) model regulations.

The NAIC model regulations, which have been used in many states considering

insurance reform,* are designed "to eliminate the act of denying benefits or

coverage on the basis of sex or marital status in the terms and conditions of

insurance carriers." '°° (See Appendix C.) The regulations address the problem of

sex discrimination in availability and scope of insurance coverage. However, they do

not address the important issues of adequate maternity coverage under health and

disability insurance, nor do they address the sex discrimination inherent in the use of

sex-based classifications in insurance. The NAIC believes that availability of

coverage and rate determinations are separate issues and that availability should be

addressed first because, "any attempt to tamper with the pricing mechanism of the

insurance business must be approached with great care."

'Among these states are Arkansas, Idaho, Iowa, Nevada, Ohio, Tennessee, Wisconsin, and Texas.
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V. AVENUES FOR FURTHER ACTION

Past efforts to eradicate sex discrimination in insurance have realized some progress
and have also suffered serious setbacks. There are still a number of promising
avenues women can pursue to bring about significant changes in availability, scope,
and rates of insurance. Women can work for improved state regulations. They can
also encourage insurance companies to improve insurance coverage and rates by
registering complaints, serving on company boards, and initiating court action. To
improve their health insurance coverage, women can take advantage of alternative
insurance schemes currently available and also press for specific provisions in a
future national health insurance program. Finally, the ERA can be a useful tool in
abolishing the sex-based classifications which have fostered discrimination in
insurance. These and other recommendations are discussed more fully in the
following pages.

IMPROVING INSURANCE REGULATIONS

Although advances have already been made in insurance regulations in many states,
none have gone the full distance of meeting all of women's insurance needs. On the
basis of trends already established in some states, the following suggestions are
made for improving current state insurance regulations. To ensure equality in
availability and scope of all insurance, it is recommended that insurance
commissioners require that:

• Insurance policies may not limit the amount of coverage an insured
person may purchase based on the sex or marital status of that
person.

• Policy options, as well as basic coverage, are equally available to
men and women, regardless of marital status.

• Companies guarantee conversion options in case of divorce,
separation, or death on all insurance sold on a. family or
husband/wife basis.

• The insurance policy of the person financially responsible for a
dependent child is primary over the insurance of the other parent.
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• Dependent coverage is available to families (including husbands) of

female employees if such coverage is available to wives and children

of male employees.

• Insurance agents may not sell any policy on the life of an insured's

spouse without first contacting that spouse and witnessing the

spouse's signature on the application.

• Insurance agents must notify all spouses when they are dropped as

beneficiaries from life insurance policies.

• Insurance companies may not drop or alter the dependent coverage
of an insured's health policy without first notifying the dependent
of the change.

In order to improve the availability and scope of disability insurance offered to

women, state insurance commissioners should require that:

▪ Disability plans may not include more restrictive benefit periods
and more restrictive definitions of disability for women than men

in the same job classification.

• Disability plans offer women the same monthly benefits as men in

the same job classification.

• Females are offered disability coverage on the same basis as males

when employed at home, on a part-time basis, or by relatives.

• Disability coverage includes conditions related to pregnancy on the

same basis as other conditions which prevent a person from

working.

Health insurance plans can be improved for women by regulations requiring that:

• All health insurance policies cover pregnancy and related

complications, without special riders or rates.

• Maternity benefits are available to both married and unmarried
women, including female dependents.

• Newborn infants are covered by the family or individual health

policy immediately upon birth.
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• Health insurance policies may not include any provisions which
restrict: reduce, modify, or exclude benefits relating to coverage of
the genital organs of one sex.

The problem of unfair rate differentials between men and women can be rectified by
requiring that:

• Insurance companies submit substantial loss experience, sales,
claims, and complaint data by sex and marital status so that
systematic rate approval procedures can be established.

• Rate approval is monitored on a regular basis, preferably with the
participation of a consumer division within the insurance
department.

• The use of sex-based classification in establishing rates is
prohibited.

ALTERNATIVE CONSUMER ACTIVITIES

As individuals or as members of organized groups, women can use alternative
mechanisms to challenge discriminatory practices in insurance. In their respective
states, women can lobby for the creation of a special consumer division within the
state insurance department. This division should contain a fair representation of
women, particularly female actuaries, economists, statisticians, accountants, and
lawyers. Such a group would increase the responsiveness of the department to
insurance complaints and would serve as a lobbying force for improving insurance
services to consumers.

When possible, women should attempt to serve on insurance company boards, in
order to have a direct impact on insurance company policies and underwriting.
Female employees can press their employers for more adequate insurance, either
through union negotiations (when applicable) or through other organized efforts
with fellow employees.

Women who personally experience discrimination in obtaining insurance should
consider filing complaints with organized groups dealing with problems related to
insurance, consumers, or women. It is important to keep informed of what
insurance companies are legally permitted to do in a particular state. As discussed
earlier, individual agents may create problems for women even if the insurance
company itself has no specific policy vis-a-vis women. It is also possible for an agent

30



259

to be uninformed about a new interpretation of an existing regulation or the

issuance of a new one. Filing complaints may bring an adjustment to a particular

problem. Equally important is the impact that complaints have in educating

legislators, insurance commissioners, and insurance companies.

A complaint letter should be addressed to the insurance company responsible for the

discriminant act. Copies should be sent to one or more organized groups which can

offer support. The insurance commissioner's office is a very good place to start with

an inquiry or a complaint (Appendix D contains the list of commissioners for the 50

states). A local or state consumer organization should be informed of unfair

insurance practices. Equally important are the state commissions on women,

because they deal specifically with women's issues. (Appendix E contains a list of all

the state womens' commissions).

If legal grounds exist for challenging sex discrimination in insurance, at least two

options are available. The first is the Public Interest Research Group (PIRG),

which is modeled closely after the Ralph Nader group in Washington, D.C. Its

members are university and law students who work with professional research staff

to challenge both government and business to be more responsive to public needs.

The second resource for legal advice is the American Civil Liberties Union.

HEALTH MAINTENANCE ORGANIZATIONS

A health maintenance organization (HMO) is an organized system of health care
delivery which provides comprehensive health services to an enrolled population, in
return for a prepaid monthly or annual fee. With prepaid revenues and a fixed
budget, an HMO's financial incentive is to contain costs. This financial incentive,

coupled with a philosophy of preventive care, encourages HMOs to keep enrollees as
healthy as possible by emphasizing regular physical examinations and early
detection of disease. To qualify for federal funds, HMOs must fulfill a list of
requirements among which is the provision of unlimited basic services and regular
preventive care.

Once an HMO has been approved by the federal government, the law requires that

all employers of 25 people or more, within a 25-mile radius of the HMO facilities,

must offer the HMO plan as an alternative to the more traditional health insurance

plans. On behalf of employees who wish to join an HMO, employers must pay, at a

minimum, an amount equivalent to premiums paid to an insurance company for

employees using an ordinary health insurance plan. If HMO prepaid fees exceed

these premiums, the employee must make up the difference. Generally, HMO fees

are higher than ordinary health insurance premiums. Individuals can enroll in

31



260

HMOs during an "open enrollment" period which is required of all federally-
approved HMOs.

Although an HMO may require some extra out-of-pocket payments for heatth
insurance, it is an option which women should consider. No other type of health
insurance plan guarantees women such comprehensive and preventive health care
services with minimum fragmentation. In order to take advantage of HMOs, women
can do one of two things. First, they can inquire as to whether a qualified HMO
exists in the community, by writing or calling Group Health Association of America
in Washington, D.C., an umbrella organization of prepaid health plans. If no HMO
is available to interested women, it is possible to participate in the development of an
HMO through involvement in health planning agencies located in every region and
state in the country.

NATIONAL HEALTH INSURANCE

A national health insurance (NHI) program is no longer a mere possibility in this
country. It is now clear that some form of NHI will be initiated by the 95th
Congress. Since 1973, at least 17 NHI proposals have been introduced in Congress,
and even the most liberal and comprehensive fail to address all of women's health
insurance needs. It is essential that women become aware of N I issues which affect
them and voice their demands during the imminent NHI debates in Congress. The
issues which are particularly important to women are related to: eligibility require-
ments, covered benefits, and provider qualifications.

Eligibility requirements, by definition, determine who will be allowed to participate
in an NHI program. Upon review of the past and current NHI proposals, it is
instructive to distinguish between two principal eligibility definitions. The first is
linked to family membership and employment status, and the second requires
merely residency in the United States. Based on the first definition, the principal
wage earner in the family would be enrolled in NHI, and his/her family would be
eligible as dependents. Thus, a married woman who does not earn more than her
husband would be insured under his name. Should her marital status change, she
may well find herself without health insurance until she is reinstated in her own
name. The eligibility definition linked to family and employment would prevent
many women from claiming their own health insurance, and would only serve to
reinforce women's economic dependence on men.

Under the alternative eligibility definition requiring only U.S. residency, every
individual would be enrolled under his/her own name without regard to sex, marital
status, income, employment status, or age. Since this definition leaves no room for
sex discrimination, it is the one women should press for.
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For women, as well as for all others, it is crucial to emphasize the preventive aspect

of health services. So, aside from hospital and emergency room coverage for acute

and chronic disorders, women should seek coverage for annual complete physical

examination, including x-rays and laboratory tests. Health care expenses for normal

and complicated childbirth and for newborn infants should also be covered.

Covered preventive services should include: family planning visits, contraceptive

drugs and devices, abortion, prenatal and postpartum care, well-baby care, and

annual gynecological screening tests, including breast exams and pap smears.

Physicians, hospitals, and group practices are traditional health care providers who

can easily gain certification in any health insurance program. However, women also

rely on other less traditional types of providers including women's health centers,

family planning clinics, and abortion clinics. These facilities face difficulties in

qualifying for Medicaid, Medicare, and private insurance reimbursement unless they

affiliate with hospitals and are closely supervised by physicians. These requirements

come from the medical model tradition which places the physician at the top of the

pyramid of health professionals and encourages the hospital's control of community

health services. Yet, for many of the services used by women, physicians and

hospitals are not the most appropriate providers. Many maternity-related services

can be well provided by nurses, nurse-practitioners, nurse-midwives, family

planning counselors, nutritionists, and trained health educators. Women's health

care needs would be better served should they succeed in gaining NHI certification

and financial reimbursement for these providers.

THE EQUAL RIGHTS AMENDMENT

The Equal Rights Amendment (ERA) reads, in part, that "equality of the rights

under the law shall not be denied or abridged by the United States or by any state on

the account of sex."°2 Until the ERA is ratified by the necessary number of states

and thereafter interpreted by the usual process of constitutional adjudication, one

can only speculate on its potential impact on sex-discrimination practices in

insurance. Nevertheless, while working on ERA's ratification, woman can research

particular issues and formulate strategies which would supply information for

legislative debate and provide direction for judicial interpretation.

To begin with, three qustions must be asked. First, will the insurance industry, a

private business, be touched by the ERA which is intended for federal and state

actions only? Second, how does the principle of equality apply to insurance

practices? Finally, what does legislative history teach us about the limitations of this

principle?
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This issue of state action versus private action was addressed in Stern v.
Massachusetts Indemnity and Life Insurance, where a Federal District Court ruled
that a state commissioner's approval of insurance policy forms and premium rates
constitutes state action and therefore requires participation in the discriminatory
provisions contained in the Fourteenth Amendment.'°' Since the ERA does not
differ from the Fourteenth Amendment in its focus on federal and state actions, this
case may be used as a precedent to judicial arguments on the appropriateness of the
ERA's application to the insurance industry.

Congressional hearings and analyses of ERA observers provide the basis for
interpretation of the principle of equity underlying the Amendment. A House
minority report strikes down the use of sex groupings based on common, but not
universal, characteristics found in either gender:

The existence of a characteristic found more often in one sex than
the other does not justify legal treatment of all members of that
sex different from all members of the other sex... The law may
operate by grouping individuals in terms of existing characteristics
of functions, but not through a vast overclassification by sex. 104

The Senate Judiciary Committee was more specific and brief: "the basic principle
on which the Amendment rests may be stated shortly: sex should not be a factor in
determining the legal rights of men or women. "°'

In one of the most extensive analyses written on the ERA, the Yale Law Journal
translates the equality principle into an unequivocal ban against sex-based groupings
and insists that, under the ERA, sex is not a permissible factor in any classification
used in federal or state activity:

The issue under the Equal Rights Amendment cannot be different

but equal, reasonable or unreasonable classification; suspect
classification, fundamental interest, or the demands of

administrative expediency. Equality of rights means that sex is not
a factor.'"

Regardless of how absolutely the ban is defined, both the literature and the
legislative hearings concede to one exception: gender categories may be allowed

when they are based on physical characteristics, unique to one sex:

[The ERA] ...does not require that women must be treated in all

respects the same as men. Equality does not mean sameness. As a
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result, the original resolution would not prohibit reasonable
classification based on characteristics that are unique to one sex.'°'

After the ERA was ratified in Pennsylvania, this "uniqueness" clause was applied
directly by the State's Insurance Department when it instructed insurance companies
that premium rate differences between males and females would be allowed only
with proof "that the statistical variations used in support of discriminatory rates or
benefits are directly related to inherent physiological differences between the sexes,
or that the discrimination by sex can be supported by other compelling rationale."°'

Although women may benefit from the equality principle, application of the

physical uniqueness clause raises serious questions. For instance, would this clause

strengthen the industry's position on excluding pregnancy-related conditions from

disability and health Insurance coverage? Women should take the 10114411%1 10

guarantee that ERA is passed and that it will be used to eradicate the inequities

which women have faced in tLe past. Cliatly, some precedents already exist to

encourage women in this effort. The EPA holds much promise for women in

insurance because of its potential to inhibit the use of the sex-based classification.

However, its impact would be undermined unless women initiate clear directions for

eradicating sex-discrimination in the insurance industry.

In sum, the ERA has the potential of carrying the issue of sex-based classification

over and beyond the threshhold anticipated by the Supreme Court in Frontier° v.

Richardson (the case which discussed sex as a suspect classification). Sex would not

only be labeled a sttspect classification, it would be banished from actuarial tables,

unless it can be specifically linked to unique physical sex differences which
contribute to higher risks in insurance.
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VI. AFTERWORD

Women have just begun to challenge the insurance industry on its sex-based
discriminatory practices. There is much more work to be done and several means of
action are still unexplored. It is the hope of the authors that this guidebook will serve
as a catalyst in women's future efforts to eradicate sex discrimination in insurance.
We at WEAL plan to continue our work by monitoring activities initiated by
women, state legislatures and regulatory agencies, Congress, and the insurance
industry itself. We urge our readers to keep us informed of their own activities and
to send us documentation of the specific discriminatory practices they have
encountered in insurance.
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Husband's Insurance Company*

P.O. Box 000
Anywhere, U.S.A.

Attention: Claims Division

Gentlemen:

More than eight years ago I won a divorce from a marriage of 16 1/2 years 
and

received custody of my five-year-old son. Since that time I have been held

responsible for, and paid for, all my son's drug and medical bills -- receiving f
rom

his father only the court-appointed monthly child support payments, which 
have

failed to arrive enough months through the years to add up to many hundreds 
of

dollars still owed me.

Seven years ago I remarried, and since that time my husband and I have paid

expensive monthly premiums to give my son hospitalization and major medical

coverage. Fortunately my son was quite healthy and we never had to put this

insurance to use until the autumn of 1973: Since then this child has been in the

hospital four times, once (May 1974) for major surgery. The claims for the

Nos ember 1973. January 1974 and May 1974 confinements were promptly paid by

my insurance company.

How ever. when my ex-husband came home in Ma 1974 to be present for the major

surgery, he announced that he had just placed our young son on his insurance

coverage and that his insurance company would pay anything my insurance failed to

pay. (Though this sounds like a generous act, you and I both know that since my ex-

husband already had three dependents on his group coverge it cost no more to add
my son.) So, fool that I was, I mailed my ex-husband copies of all the hospital and

doctor bills connected with this May 1974 confinement.

Though my insurance company promptly paid the claim, in December 1974, seven

months after the date of loss, my ex-husband was still driving around with the May

1974 bills in his glove compartment, so I paid all outstanding balances in full. My

son had just been confined to the hospital again in December 1974 and, since my ex-

husband and his insurance coverage had proved most unreliable, in the future, as in

the past, my husband and I planned to depend only upon our insurance coverage

and pay the difference ourselves.

The names of persons and insurance companies have been deleted in order to
ensure anonymity of all involved.
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Then, in February 1975, nine months after the May 1974 confinement, I received
word from my insurance company that your company had just notified them of my
ex-husband's policy's having "primary coverage" on the May 1974 confinement,
reducing my policy to secondary coverage. My insurance company went on to tell
me that this will involve your refunding it and, since you will only recognize your
insured, all money paid out of my pocket for that confinement will be refunded to
my ex-husband.

As for the December 1974 confinement, which is still pending due to an earlier
problem with the hospital bill, I am told that since my ex-husband was not present to
assign his coverage to the hospital, doctor, etc., you will be well within your rights to
pay all this money to my ex-husband, meaning, you will refund my ex-husband for
all bills paid by my husband and me

Should you decide to have my ex-husband assign his coverage to the medical people
owed, there is still the matter of approximately $150.00 worth of bills connected
with the December confinement that I have already paid in full. My company tells
me that you will completely ignore my existence and refund this money, and that of
all future drug and medical bills I pay on this child, to my ex-husband.

At the same time, I am told by my insurance company that I cannot solve my
problem by refusing to accept your coverage for my child. That is, due to the
agreement between all insurance companies that on all overlapping group coverages
the natural father's coverage is always primary, the mere existence of my ex-
husband's coverage had made my coverage all but impotent -- since the secondary
coverage will not pay at all until the primary coverage pays, and then only the small
portion that the primary coverage does not pay. In other words, the insurance
companies have conspired to pen me in a trap, and more than eight years after the
divorce you have once again placed me at the mercy of my ex-husband's generosity.
This is not to even mention what you have done to my present husband who is
responsible for all my son's bills.

The agreement between insurance companies that the father's coverage is always
primary is unjust and discriminates against all divorced mothers who have custody
of their children -- and should be changed so that the insured having custody of the
child has the primary coverage. Meanwhile, I cannot think of a word strong enough
to describe the inequity of refunding to an ex-husband money paid out of the
mother's pocket for a child's medical and drug bills.

Therefore, please be advised that as soon as I receive notice that you have issued a
check to my ex-husband for bills that / owe, or have already paid, in defense of my
rights and those of every divorced mother in this country, I will file suit against both
insurance companies.

Very truly yours,
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SENATE BILL S. 995

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, that section 701 of the Civil Rights Act of 1964 is
amended by adding at the end thereof the following new subsection:

"(k) The terms 'because of sex' or 'on the basis of sex' include, but are not limited
to, because of or on the basis of pregnancy, childbirth or related medical conditions;
and women affected by pregnancy, childbirth or related medical conditions shall be
treated the same for all employment-related purposes, including receipt of benefits
under fringe benefit programs, as other persons not so affected but similar in their
ability or inability to work, and nothing in section 703 (h) of this Title shall be
interpreted to permit otherwise."

LIST OF ORGANIZATIONS SUPPORTING LEGISLATION

AFL-CIO
American Alliance for Health and Physical recreation
American Civil Liberties Union
American Federation of State and County Municipal Employees
American Federation of Teachers AFL-CIO
American Newspaper Guild AFL-CIO
American Nurses Association
Amalgamated Clothing and Textile Workers Union
Americans for Democratic Action
Association of Flight Attendants AFL-CIO
Coalition of Labor Union Women
Committee of Feminist .Organizations and Other Non-Aligned Women
Communications Workers of America AFL-CIO
Delta Sigma Theta Sorority
Federally Employed Women
International Union of Electrical, Radio and Machine Workers AFL-CIO
Leadership Conference on Civil Rights
Massachusetts Governor's Commission on the Status of Women
Mexican-American Womens National Association
National Association for the Advancement of Colored People
National Association of Commissions for Women
National Education Association
National Federation of Business and Professional Women's Clubs, Inc.

National Organization for Women
National Women's Health Network
New Jersey Insurance Department
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Pennsylvania Commission for Women
United Auto Workers
United Electrical, Radio and Machine Workers

Urban League
Women for Racial and Economic Equality
Women United for Action
Women Employed
Women's Equity Action League
Women's Law Project of Philadelphia
Women's Lobby, Inc.
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NAIC MODEL REGULATION

Purpose:

The purpose of this regulation is to eliminate the act of denying benefits

or coverage on the basis of sex or marital status in the terms and

conditions of insurance contracts and in the underwriting criteria of

insurance carriers.

Availability Requirements:
Availability of any insurance contract shall not be denied to an insured

or prospective insured on the basis of sex or marital status of the insured

or prospective insured. The amount of benefits payable, or any term,

conditions or type of coverage shall not be restricted, modified,

excluded, or reduced on the basis of the sex or marital status of the

insured or prospective insured except to the extent the amount of

benefits, term, conditions or type of coverage vary as a result of the

application of rate differentials permitted under the (insert name of

state) Insurance Code. However, nothing in this regulation shall prohibit

an insurer from taking marital status into account for the purpose of

defining persons eligible for dependents benefits.* Specific examples of

practices prohibited by this regulation include but are not limited to the
following:

a. Denying coverage to females gainfully employed at home, employed
part-time or employed by relatives when coverage is offered to males
similarly employed.

b. Denying policy riders to females when the riders are available to
males.

C. Denying maternity benefits to insureds or prospective insureds
purchasing an individual contract when comparable family coverage
contracts offer maternity benefits.

d. Denying, under group contracts, dependent coverage to husbands of
female employees, when dependent coverage is available to wives of
male employees.

Denying disability income contracts to employed women when
coverage is offered to men similarly employed.

C.

*Sentence as amended by the (Cl) Subcommittee.

49



278

f. Treating complications of pregnancy differently from any other
illness or sickness under the contract.

11. Restricting, reducing, modifying, or excluding benefits relating to
coverage involving the genital organs of only one sex.

h. Offering lower maximum monthly benefits to women than to men
who are in the same classification under a disability income
contract.

i. Offering more restrictive benefit periods and more restrictive
definitions of disability to women than to men in the same
classifications under a disability income contract.

j• Establishing different conditions by sex under which the policy-
holder may exercise benefit options contained in the contract.

lc. Limiting the amount of coverage an insured or prospective insured
may purchase based upon the insured's or prospective insured's
marital status unless such limitation is for the purpose of defining
persons eligible for dependent benefits.
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THE STATE REGULATORY AUTHORITIES

ALABAMA: Commissioner of Insurance, Administrative Building, Montgomery,
Alabama 36104

ALASKA: Director of Insurance, State Office Building, Juneau, Alaska 99801
ARIZONA: Director of Insurance, 1601 West Jefferson, Phoenix, Arizona 85007
ARKANSAS: Insurance Commissioner, 12th and University Avenue, Little Rock,

Arkansas 72204
CALIFORNIA: Insurance Commissioner, 600 South Commonwealth, Los

Angeles, California 90005
COLORADO: Commissioner of Insurance, 106 State Office Building, Denver,

Colorado 80203
CONNECTICUT: Insurance Commissioner, 425 State Office Building, Hartford,

Connecticut 06115
DELAWARE: Insurance Commissioner, 21 The Green, Dover, Delaware 19901
DISTRICT OF COLUMBIA: Superintendent of insurance, 614 H Street, N.W.,

Suite 512, Washington, D.C. 20001
FLORIDA: • Insurance Commissioner, State Capitol, Tallahassee, Florida 32304
GEORGIA: Insurance Commissioner, 238 State Capitol, Atlanta, Georgia 30334
GUAM: Insurance Commissioner, P.O. Box 2796, Agana, Guam 96910
HAWAII: Insurance Commissioner, P.O. Box 3614, Honolulu, Hawaii 96811
IDAHO: Director of Insurance, 206 State House, Boise, Idaho 83702
ILLINOIS: Director of Insurance, 160 N. LaSalle Street, Room 1600, Chicago,

Illinois 60601
INDIANA: Commissioner of Insurance, 509 State Building, Indianapolis, Indiana

46204
IOWA: Commissioner of Insurance, State Office Building, Des Moines, Iowa

50319
KANSAS: Commissioner of Insurance, State Office Building, Topeka, Kansas

66612
KENTUCKY: Insurance Commissioner, Capitol Plaza Tower, Frankfort,

Kentucky 40601
LOUISIANA: Commissioner of Insurance, P.O. Box 44214, Capitol Station,

Baton Rouge, Louisiana 70804
MAINE: Superintendent of Insurance, Department of Business Regulation,

Augusta, Maine 04330
MARYLAND: Insurance Commissioner, One South Calvert Street, Baltimore,

Maryland 21201
MASSACHUSETTS: Commissioner of Insurance, 100 Cambridge Street, Boston,

Massachusetts 02202
MICHIGAN: Commissioner of Insurance, 111 North Hosmer Street, Lansing,

Michigan 48913
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MINNESOTA: Commissioner of Insurance, Metro Square Building, St. Paul,
Minnesota 55101

MISSISSIPPI: Commissioner of Insurance, P.O. Box 79, Jackson, Mississippi
39205

MISSOURI: Director of Insurance, P.O. Box 690, Jefferson City, Missouri

65101
MONTANA: Commissioner of Insurance, Capitol Building, Helena, Montana

69601
NEBRASKA: Director of Insurance, 1335 L Street, Lincoln, Nebraska 68508

NEVADA: Insurance Commissioner, Nye Building, Carson City, Nevada 89701
NEW HAMPSHIRE: Insurance Commissioner, 169 Manchester Street, Concord,

New Hampshire 03301
NEW JERSEY: Commissioner of Insurance, 201 East State Street, Trenton, New

Jersey 08625
NEW MEXICO: Superintendent of Insurance, P.O. Drawer 1269, Santa Fe, New

Mexico 87501
NEW YORK: Superintendent of Insurance, Two World Trade Center, New York,

New York 10047
NORTH CAROLINA: Commissioner of Insurance, P.O. Box 26387, Raleigh,

North Carolina 27611
NORTH DAKOTA: Commissioner of Insurance, Capitol Building, Fifth Floor,

Bismarck, North Dakota 58501
OHIO: Director of Insurance, 447 East Broad Street, Columbus, Ohio 43215
OKLAHOMA: Insurance Commissioner, 408 Will Rogers Memorial Building,

Oklahoma City, Oklahoma 73105
OREGON: Insurance Commissioner, 158 12th Street, N.E., Salem, Oregon 97310
PENNSYLVANIA: Insurance Commissioner, 108 Finance Building, Harrisburg,

Pennsylvania 17120
PUERTO RICO: Commissioner of Insurance, P.O. Box 3508, San Juan, Puerto

Rico 00904
RHODE ISLAND: Insurance Commissioner, 169 Weybosset Street, Providence,

Rhode Island 02903
SOUTH CAROLINA: Insurance Commissioner, 2711 Middleburg Drive,

Columbia, South Carolina 29204
TENNESSEE: Commissioner of Insurance, 114 State Office Building, Nashville,

Tennessee 37219
TEXAS: Commissioner of Insurance, 1110 San Jacinto Street, Austin, Texas 78701
UTAH: Commissioner of Insurance, 275 East Second South, Salt Lake City, Utah

84111
VERMONT: Commissioner of Insurance, State Office Building, Montpelier,

Vermont 05602
VIRGINIA: Commissioner of Insurance, 700 Blanton Building, Richmond,

Virginia 23209
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VIRGIN ISLANDS: Commissioner of Insurance, P.O. Box 450, Charlotte
Amalie, St. Thomas, Virgin Islands 00801

WASHINGTON: Insurance Commissioner, Insurance Building, Olympia,
Washington 98501

WEST VIRGINIA: Insurance Commissioner, 1800 Washington Street, E.
Charleston, West Virginia 25305

WISCONSIN: Commissioner of Insurance, 201 E. Washington Avenue, Madison,
Wisconsin 53702

WYOMING: Insurance Commissioner, 500 Randall Boulevard, Cheyenne,
Wyoming 82001
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STATE COMMISSIONS FOR WOMEN

ALABAMA: Alabama Women's Commission, No. 9 Office Park Circle, Suite
106, Birmingham, Alabama 35223

ALASKA: Alaska State Commission for Human Rights, 2457 Artic Boulevard,
Suite 3, Anchorage, Alaska 99503; State Court Building, Pouch AH,
Juneau, Alaska 99811

ARIZONA: Arizona Women's Commission, 1624 W. Adams No. 305, Phoenix,
Arizona 85007

ARKANSAS: Governor's Commission on the Status of Women, Room 001, State
Capitol Building, Little Rock, Arkansas 72201

CALIFORNIA: California Commission on the Status of Women, 926 J Street,
Room 1003, Sacrameto, California 95814

COLORADO: Colorado Commission on the Status of Women, Room 600 C,
1525 Sherman Street, State Services Building, Denver, Colorado 80203

CONNECTICUT: Permanent Commission on the Status of Women, 6 Grand
Street, Hartford, Connecticut 06115

DELAWARE: Council for Women, 630 State College Road, Dover, Delaware
19901

DISTRICT OF COLUMBIA: D.C. Commission of the Status of Women, Room
204, 14th and E Streets, N.W., District Building, Washington, D.C. 20004

FLORIDA: Governor's Commission on the Status of Women, Office of the
Governor, The Capitol, Tallahassee, Florida 32304

GEORGIA: Georgia Commission on the Status of Women, c/o Office of the
Governor, State Capitol, Atlanta, Georgia 30334

HAWAII: Hawaii State Commission on the Status of Women, 250 S. King

Street, Room 500, Honolulu, Hawaii 96813
IDAHO: Idaho Commission on Women's Program, Statehouse, Boise, Idaho

83720
ILLINOIS: Illinois Commission on the Status of Women, 1166 Debbie Lan,

Macomb, Illinois 61455

INDIANA: Fort Wayne Women's Bureau, P.O. Box 554, Fort Wayne, Indiana

46801
IOWA: Iowa Commission on the Status of Women, 507 10th Street, Des Moiness,

Iowa 50319
KANSAS: Mayor's Commission on the Status of Women, Mayor's Office, City

Hall, 215 E. 7th Street, Topeka, Kansas 66612

KENTUCKY: Kentucky Commission for Women: 212 Washington Street,

Frankfort, Kentucky 40601
LOUISIANA: Bureau on the Status of Women, 150 Riverside Mall, Baton Rouge,

Louisiana 70801
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MAINE: Maine Commission for Women, State House, Augusta, Maine 04333

MARYLAND: Maryland Commission for Women, 1100 North Eutaw Street,

Baltimore, Maryland 21201
MASSACHUSETTS: Governor's Commission on the Status of Women, Room

1105, 100 Cambridge Street, Boston, Massachusetts 02202

MICHIGAN: Michigan Women's Commission, 815 Washington Square Building,

Lansing, Michigan 48933
MINNESOTA: Women's Advisory Committee, Department of Human Rights,

200 Capitol Square Building, St. Paul, Minnesota 55101

MISSISSIPPI: Mississippi Governor's Commission on the Status of Women, 1315

Camp Street, Hattiesburg, Mississippi 39401

MISSOURI: Missouri Commission on the Status of Women, c/o Department of

Labor and Industrial Relations, 421 E. Dunklin Street, Jefferson City,

Missouri 65101
MONTANA: Montana Status of Women Advisory Council, Power Block

Building Annex, Room 2, Helena, Montana 59601

NEBRASKA: Nebraska Commission on the Status of Women, 619 Terminal

Building, Lincoln, Nebraska 68508

NEVADA: Governor's Commission on the Status of People, c/o Dr. Felicia

Campbell, University of Nevada, Department of English, Las Vegas,

Nevada 89154
NEW HAMPSHIRE: Commission on the Status of Women, 3 Capitol Street,

Room 301, Concord, New Hampshire 03301
NEW JERSEY: New Jersey Department of Community Affairs, Division on

Women, 363 West State Street, Trenton, New Jersey 08625
NEW MEXICO: New Mexico Commission on the Status of Women, 600 Second

Street, N.W., Albuquerque, New Mexico 87102
NEW YORK: Women's Division, Executive Chamber, State of New York, 1350

Ax enue of the Americas, New York, New York 10010
NORTH CAROLINA: North Carolina Council on the Status of Women, 526 N.

Wilmington Street, Raleigh, North Carolina 27604
NORTH DAKOTA: Governor's Council on Human Resources, Commission on

The Status of Women, 13th Floor, State Capitol, Bismarck, North Dakota
58505

OHIO: Ohio Women's Advisory Council, Women's Services Division, Ohio
Bureau of Employment Services, 145 S. Front Street, Columbus, Ohio
43216

OKLAHOMA: Commission on the Status of Women, Governor's Office, State
Capitol, Oklahoma City, Oklahoma 73105

OREGON: Oregon Governor's Commission on the status of women, P.O. Box
40011, Portland, Oregon 97240

PENNSYLVANIA: Pennsylvania Commission for Women, 512 Finance Building,
Harrisburg, Pennsylvania 17120
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RHODE ISLAND: Permanent Advisory Commission on women in Rhode
Island, 235 Promenade Street, Providence, Rhode Island 02908

SOUTH CAROLINA: South Carolina Commission on the Status of Women,
P.O. Box 11467, Columbia, South Carolina 29201

SOUTH DAKOTA: South Dakota Commission on the Status of Women, State
Office Building, Illinois Street, Pierre, South Dakota 57501

TENNESSEE: Tennessee Commission on the status of Women, 1212 Andrew
Jackson Building, Nashville, Tennessee 37219

TEXAS: Dallas Commission on the Status of Women, c/o Dallas Public Library,
1954 Commerce Street, Dallas, Texas 75201; San Antonio Mayor's Com-
mission on the Status of Women, 235 Yolanda Drive, San Antonio, Texas
78228

UTAH: Governor's Commission on the Status of Women, 118 State Capitol, Salt
Lake City, Utah 84114

VERMONT: The Vermont Governor's Commission on the Status of Women, 2nd
Floor, Pavilion Office Building, Montpelier, Vermont 05602

VIRGINIA: Virginia Commission on the Status of Women, 4th Floor, 4th Street
Office Building, Richmond, Virginia 23219

WASHINGTON: Washington State Women's Council, 313 Insurance Building,
Olympia, Washington 98504

WEST VIRGINIA: West Virginia Commission on the Status of Women, Box 446,
Institute, West Virginia 25112

WISCONSIN: Wisconsin Governor's Commission on the Status of Women, 30
W. Mifflin Street, Room 210, Madison, Wisconsin 53703

WYOMING: Wyoming Commission on the Status of Women, Office of the Labor
Commissioner, Barrett Building, Cheyenne, Wyoming 82002
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Women's Equity Action League (WEAL) is a nation-

al women's rights organization dedicated to improv-

ing the status of women through education, legislation,

and litigation. WEAL is particularly concerned with
changing federal and state policies and laws that dis-
criminate against women. WEAL lobbies for legisla-

tion, in areas such as education, credit, taxation, insur-

ance, employment, and social security and then moni-

tors enforcement. WEAL depends on membership dues

and contributions for its survival.

Please send copies of Sex Discrimination in Insurance—A Guide for
Women at S3.00 each. Ten or more copies, S2.50 each. Enclosed is S 

Also, please send Membership Information Publication List.

Name 

Address  

City/State/Zip  

SEND -11): LAI_ 733 Fifteenth Street, NAV., Suite 200, Washington, D.C. 20005
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AMERICAN ASSOCIATION OF UNIVERSITY WOMEN  2401 VIRGINIA AVE., NW.! WASHINGTON, DC. 20037

W
Phone 202/785-7700

STATEMENT IN SUPPORT OF

THE NONDISCRIMINATION IN INSURANCE ACT

S.2477

Submitted to the
Senate Subcommittee on Antitrust,
Monopoly, and Business Rights

April 30, 1980

by

Dr. Quincalee Brown, Executive Director
American Association of University Women

on behalf of

AMERICAN ASSOCIATION OF UNIVERSITY WOMEN

WOMEN'S EQUITY ACTION LEAGUE
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AMERICAN ASSOCIATION OF UNIVERSITY WOMEN 2401 VIRGINIA AVE., NW / WASHINGTON, D.C. 20037

Eri
Phone 202 / 785-7700

The American Association of Universi
ty Women, a national organi-

zation with over 190,000 members is 
proud of its 99-year commitment

to equality and human rights. In this spirit, we strongly urge

passage of the Nondiscrimination in 
Insurance Act, S. 2477.

An Issue of Fairness 

Members of the business community ar
e rallying against what they

casually term "unisex insurance." 
Evoking the absurd images of uni-

sex washrooms and other alleged by-pro
ducts of equality, the phrase

"unisex insurance" belies the soun
dness of the proposed legislation.

Senate Bill 2477 is designed to pr
ohibit insurance companies from

discriminating against customers on 
the basis of race, color, reli-

gion, sex, or national origin. Quite simply it represents another

step towards economic and social justi
ce.

Time and again, this legislature has f
elt compelled to address

the fundamental question of fairness
 to individuals affected by di

s-

criminatory classifications. In passing the Civil Rights Act of

1964, Congress affirmed the import
ance of individual rights. That

Act precludes treating people as if 
they are mere components of a

racial, religious, sexual, or nation
al grouping. For example, a

tall woman applying for a poliekoi
fiiper's job which has a strict
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height requirement may not be refused employment simply because

women, on the average, are too short for such positions--just one

example of the breadth of protection afforded by the Act.

This basic principle, that individuals deserve fair, unbiased

treatment, is the cornerstone of our democracy and the essence of

our freedom. The same thoughtful scrutiny that you have given to

employment, housing, and credit laws must be given to the insurance

practices of today. This you can do through the Nondiscrimination

in Insurance Act of 1980.

Women Working for Security

Today, women are entering the work force at a rate of almost

2 million each year. Over 50 percent of all women are employed or

are currently seeking jobs. Who are these working women?

• 53% are mothers with children of school age or younger

• 56% are married with husbands present

• 27% of those have husbands who earn less than $13,000 a year

• 25% are never married, and another

• 20% are widowed, separated or divorced

• 14% of all families, or one in every 7, is headed by a woman

The economic realities of today demand that women work, not for

pin money, but to support their families; not for surplus second

incomes, but to help break even in the race against inflation. These
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women, like men, are dependent on fringe benefits to buffer their

paychecks against rising costs. Insurance is an absolute necessity

to help workers hedge against troubled times and to see their fami-

lies through loss of income due to accident, illness, and death.

Yet women,who are already confronted with such financial barriers

as earning 59 cents for every dollar earned by men, are further penal-

ized because of their sex and are continuously denied the right to

a secure and insured tomorrow.

Denial of Equal Protection

The business of insurance is.; in part, the business of classi-

fication. Inherent in the process of spreading losses is the prac-

tice of grouping individuals according to the risk they pose. The

coverage you can get, the types of benefits you are offered, and

rates you are charged will depend on how the insurance company chooses

to categorize you.

Unfortunately, women, as a group, are routinely and systematic-

ally denied coverage, offered few benefits and charged excessive rates

for the policies they receive. For example, women who work at home

are unable to purchase disability insurance, while such insurance is

available to men with identical jobs and risk factors. The prevalence

of such discrimination is nOt denied by the industry; rather, it is

justified as a time-honored practice. In fact, one insurance company

advertises its product by asking the reader to pick the $25,000-a-

year executive with inadequate insurance from a crowd waiting for a
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commuter train. The one woman in the picture is the obvious answer.

The company, of course, is suggesting that women need only wake up

to the attractiveness of insurance to avail themselves of its bene-

fits. I suggest that women are waking up, but we are awakening to

the need for change in an industry which, for too long, has denied

us equal protection.

An Industry-wide Problem

According to Kenneth Viet, Vice President for Life Products

of Aetna Life and Casualty Co., insurance companies try to price

their products "to make each group pay its own way." Women, however,

consistently find themselves paying in more ways than one: compa-

nies not only refuse to make insurance available to women with the

same provisions as they offer men--they often withhold the product

from women altogether. When purchasing coverage, men and women may

be charged a different rate based on statistical experience, or women

may be charged higher rates based on no experience at all. Such

practices do not occur in isolation, but are pervasive throughout

the industry and in all forms of insurance. Let me cite some spe-

cifics:

Health Insurance:

In purchasing health insurance, women, like most customers,

seek protection against the high cost of medical care. Unlike most

customers, however, insurance coverage is unavailable or inadequate

for one of our most basic medical needs: motherhood.
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For example:

• a study by the Health Insurance Institute di
scovered that

56.4% of all new health insurance group policies 
excluded

Anx coverage for maternity;

• a Michigan survey revealed that commercial h
ealth insurance

plans offering coverage provided only 38 - 44% of
 medical

costs for maternity; and

• a Pennsylvania study reported that some insuran
ce companies

were using 16-year-old hospital rates to set the 
maximum

limit for current maternity coverage.

If over half of the new health policies exclude
 maternity

altogether, if the minority of plans that do pr
ovide coverage meet

less than helf the actual costs, and if the ins
urance rates applied

by companies are both obsolete and blind to inf
lation, what price

is motherhood today? As a result of discriminatory practices, wom
en

find themselves bearing the full costs of repro
duction for society,

curious treatment by an industry whose primary 
function is to spread

costs fairly.

Disability Insurance 

Under disability insurance, as with health insura
nce, working

women are unable to purchase adequate protectio
n against the dis-

abling effects of maternity-. Pointing to the so-called voluntary

and predictable nature of pregnancy (and relate
d conditions such as

miscarriage), insurance companies rationalize s
uch discriminatory

treatment of women. These same companies, however, routinely provide
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coverage for male-specific risks, such as vasectomies and prosta-

tectomies, as well as other voluntary conditions, including sports

injuries, cosmetic surgery, and hair transplants.

These inequities are not confined to maternity benefits:

indeed, they pose an all-too-familiar barrier against women seeking

income security in all forms of disability coverage. For example:

• in 10 out of 13 companies surveyed in Pennsylvania, premium

rates were found to be consistently higher for women than

for men who carried identical or better coverage;

• in New York, a study reported that women were charged as much

as 150% higher rates than men in the same job classification;

• in Colorado, a 45% - 115% rate differential between the sexes

was discovered, as well as the practice of singling out pro-

fessional women and classifying them in lower job categories

with higher insurance rates.

But, for some women, rate discrimination is a remote problem:

these women face the more fundamental obstacle of total exclusion

from disability coverage. They are the part-time employees working

without the fringe benefits and protections attached to full-time

salaried positions. They are the waitresses and the domestic aides,

whose male counterparts often enjoy disability coverage while they

do not. Most importantly, they are the homemakers, working without

wages, yet providing the valuable services of child care, houseclean-

ing, and cooking--services which would cost more than $17,000 to

replace.
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Life Insurance and Pension Benefits 

In purchasing life insurance and pension benefits, women face

the most explicit form of discrimination. On the grounds that women

as a group live longer than men, insurance companies compute rates

and benefits almost exclusively on the basis of sex, overlooking

other relevant criteria such as smoking and drinking habits. For

example, under defined contribution pension plans, sex-based tables

are often used to compute the amount of monthly annuity. Even

though a man and a woman are the same age and have the same amount

of money in their pension accounts, the woman will receive a smaller

monthly annuity because, theoretically, her total amount will have

to be spread over a longer period of time. Thus penalized for their

longevity, all women receive lesser monthly retirement benefits than

men regardless of their individual life expectancies. In recent

court decisions, such generalizations have been persuasively chal-

lenged, in terms of both statistical and legal merit: a 1978

Supreme Court decision, citing Title VII, squarely rejected differ-

ential treatment under employer-operated pension plans. Private

insurers offering other policies, however, remain outside the scope

of the decision and can freely rely on classifications based on sex.

Ironically, where sex-based ratings might cut in their favor,

women are victims of a "Catch 22," paying life insurance premiums

based on a limited three-year setback, despite the fact that

statistically they outlive their male counterparts by six to nine

years. Furthermore, women are often denied equal access to equal
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benefits. For example, under some life insurance policies:

• a married woman can purchase coverage up to, but not exceed-

ing the amount Of coverage held by her husband, a limit

rarely applied in reverse, despite the size of each spouse's

income;

• a disabled woman, seeking the customary waiver of premium

option, bears the burden of proving a "definite need" for

the waiver, unlike any other class of insureds;

• a working woman, in a high-risk classification, may be

denied the waiver of premium option altogether or may pay

higher prices than men in the same high-risk grouping.

Few satisfactory explanations are offered for these inherently

unfair practices--the singling out of pregnancy as an uninsurable

condition, the arbitrary classification of women as higher disability

risks, and the disproportionate and discriminatory emphasis on sex

as the sole determinant of life expectancy. The pattern that

emerges is not one of equity for customers, but of convenience for

insurers, who find it easier and cheaper to apply broad sex-based

standards. Such standards, however, are often based on outmoded

assumptions and inappropriate generalizations about the value of a

woman's work and her need for financial security.

A Time for Change 

To sanction the inequities of current insurance practices is

to relegate women to inferior economic and legal status. For you
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to overlook the changing demographics in the home and on 
the job is

to perpetuate the myth of the dependent female. For you to continue

to allow the exclusion of women from a growing industry in, 
quite

frankly, to ignore good business sense. For today, women represent

a great potential market for smart companies looking to t
he future:

in life insurance coverage alone, growth is up 90 percent fr
om

$200 billion in 1970 to $380 billion in 1976, due to the 
increased

numbers of female buyers. And that is with only half of all women

in the labor force. The Labor Department now estimates that by 1990,

95 percent of America's women will be in the paid labor m
arket.

Surely our insurance companies are aware of the great pot
ential that

offers them.

To date, piecemeal efforts have been made to eliminat
e discrim-

ination in insurance practices. Model regulations, proposed by the

National Association of Insurance Commissioners, have bee
n adopted

in whole or in part by several states. Unfortunately, these bandaid

solutions have done little to alleviate what remains a glari
ng gap

in our record of civil rights achievements.

Now, the '80s are upon us; legislation enacted today 
will set

the tone for a new and promising decade. In considering passage of

the proposed Nondiscrimination in Insurance Act, this dis
tinguished

Committee is showing the leadership and foresight that re
presents

our hope for tomorrow. This bill has no price tag; it forms no new

agency; it promulgates no new rule. Rather, it incorporates and
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adapts a piece of our Constitutional wisdom that says each individ-

ual deserves fair and equal treatment. Women--working, mothering,

saving, and investing--have a right and a responsibility to secure

their financial futures through the purchase of insurance, fairly

and equitably offered.
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AMERICAN ASSOCIATION OF UNIVERSITY WOMEN   2401 VIRGINIA AVE., N.W. / WASHINGTON, D.C. 20037
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Recent testimony before the Senate Subcommittee on Antitrust,

Monopoly and Business Rights has spurred a new round of debate

over current insurance practices which discriminate against women.

The American Association of University Women, a national organi-

zation with over 190,000 members, appreciates this opportunity to

reaffirm our commitment to passage of S 2477, the Nondiscrimination

in Insurance Act.

The proposed legislation, introduced by Senator Mark Hatfield

(OR), incorporates a basic Constitutional maxim that individuals

qua individuals deserve fair and equal treatment. By prohibiting

discrimination in insurance on the basis of race, color, religion,

sex or national origin, S 2477 safeguards the fundamental civil

rights of all current and prospective insurance customers.

In response to this call for fairer nationwide practices,

the insurance industry has registered strong opposition. Their

testimony of April 30, 1980, submitted on behalf of the American

Council of Life Insurance and the Health Insurance Association

of America (hereafter referred to as the ACLI/HIAA Statement)

reflects particular concern with the proposal to eliminate gender-

based discrimination. A careful review of their remarks, presented

by spokesperson Barbara J. Lautzertheiser raises several key issues

which lie at the core of the current debate between supporters
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and ccpcnents of S 2477. These issues are:

• whether sex discrimination is pervasive throughOut the

insurance industry

• whether sex-based methods of risk classification are con-

trary to public policy

• Whether existing state regulations offer inadequate
protection against sex discrimination

• whether S 2477 fosters fair and equitable treatment of

insurance custcmers

The American Association of University Women takes the position

that each of these questions must be answered in the affirmative.

As this statement Shall show, the prpposed Nondiscrimination in

Insurance Act represents an essential and, indeed, inevitable step

forward in our nation's record of civil rights achievements.

69-789 0 - 81 - 20
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I. Whether Sex Discrimination is Pervasive Throughout
the Insurance Industry 

In presenting their critique of S 2477, the insurance

industry deliberately understates the scope and severity

of sex discrimination facing female customers today. The

ACLI/HIAA Statement acknowledges and ardently defends

the custom of charging different premium rates for men and

women. It fails, however, to address other discriminatory

and equally commonplace practices. Contrary to the industry's

claims, women meet with unfair treatment in au Z forms of

insurance. Companies providing disability, health, life and

pension policies routinely deny women equal access, equal

benefits or adequate coverage for their basic insurance needs.

Lack of equal access to insurance 

Traditionally, women have been regarded as secondary

customers in a market geared towards providing financial

security for the breadwinner rather than the breadmaker.

As a result, disability insurance, the primary vehicle for

replacing lost income due to injury or illness, has been

tailored to the needs of the male employee and is largely

unavailable to the woman working at home.

For example, in 1975, 57 percent of all married women

were full-time homemakers, providing valuable services,

including child rearing, housekeeping, and cooking. Yet

a November 1975 survey by Consumer's Union turned up only

four companies offering disability insurance for the

homemaker; furthermore, one policy was available only as

a rider to a husband's disability plan with the same
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company. Five years later, the problem remains: dis-

ability insurance is almost universally unavailable to

women working in the home even though their services,

purchased in today's market, would cost more than $17,000

to replace.

Lack of equal access to disability insurance is not

confined to the homemaker. Women employed as domestic

aides or waitresses and women over 65 years old, for example,

have greater difficulty obtaining disability insurance than

their male counterparts. In addition, part-time employees

find that disability plans are unavailable to cover their

insurance needs, while full-time workers are well protected.

This problem has a more burdensome impact on female employees

who generally bear the dual responsibilities of home and

career. In 1979, 28 percent of all working women were

employed in part-time positions, whereas, only 9.6 percent

of all working men were part-time employees.

Pension benefits, another vital means of securing

income protection, are often unavailable to female customers.

According to a recently released study by the President's

Commission on Pension'Policy, "Women are less likely to

participate in a pension plan...than men." The Commission

reports that the worker who belongs to a union and works

for a company that employs 500 or more persons has a much

higher probability of being a participant in a plan than

other workers. Unfortunately, only 15.7 percent of all
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employed women are union members, compared with 29.6

percent of all men. Also, women are disproportionately

concentrated in smaller industries--such as retail trade

and personal services--where pension coverage is less likely

to be available as a fringe benefit. In addition, vesting

requirements, which presume on-the-job continuity, cut

against female workers who adjust their work patterns to

meet changing family responsibilities.

Not surprisingly, the President's Commission concludes

that "women workers do not fare as well as men in the

nation's pension programs." Today, when one of every seven

Ameridans over the age of 65 lives in poverty and 72 percent

are unmarried women, industry assurances are not enough to

guarantee equal access for all.

Lack of equal benefits 

In the ACLI/HIAA Statement, the insurance industry

states with confidence, "Life insurance is equally avail-

able to women and men," implying that women should be satis-

fied with current industry practices. Unfortunately, mere

access to insurance does not necessarily lead to equal treat-

ment regarding benefits and options. For example, an important

term in life insurance policies is the waiver of premium

option. This provision eliminates the need for premium

payment during disability and offers valuable "gapless" pro-

tection during a time of particular hardship. Women, unlike
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male customers, are often required to meet certain conditions

before availing themselves of this benefit: they must be

employed away from home, they must be classified in a "low

risk" occupation, and, unlike any other group of customers,

they must demonstrate a " definite need" for the waiver.

Such conditions, which ultimately turn on the sex of the

insured, are clear evidence of gender-based discrimination

practiced by the life insurance industry today.

In disability insurance, female customers face even

greater problems in seeking equal benefits. An October 1979

article by Ann O'Shea in Working Women, describes several

common discriminatory practices: waiting periods--the number

of days an insured must be disabled before benefits are

payable--are often longer for women than for men; basic

periods--the maximum time for which the insured is deemed

completely unable to perform his or her duties--is generally

five years for men but only two years for women; benefit

periods--the maximum time for which the insured is paid

benefits--are almost always shorter for women. For example,

notes O'Shea, men in the least hazardous occupations can

obtain policies providing ten-year benefit periods while

women in the same occupations are usually limited to two-

year periods. Such practices severely undermine the value

of economic protection offered by disability insurance and

leave female customers in precarious financial positions.
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Lack of adequate coverage

The adequacy of insurance protection depends as much on

what a policy excludes from its package as it does on what

it includes. Today the routine exclusion of pregnancy and

related medical conditions from health and disability plans,

creates an insurmountable barrier to adequate insurance

protection for women.

In 1978, Congress responded to discriminatory employment

practices by amending Title VII of the 1964 Civil Rights Act

to broaden the definition of sex. This mandate, known as

the Pregnancy Discrimination Act, specifically states that,

"Women affected by pregnancy, childbirth, or related medical

conditions shall be treated the same for all employment-related

purposes.. .as other persons not so affected but similar in

their ability or inability to work." As a result of this

legislation, employment group insurance policies may no longer

discriminate against women: female-specific disabilities--

including normal pregnancy--must be treated like any other

temporary disability warranting protection.

Unfortunately, insurance companies offering private

group and individual policies have failed to follow the lead

of Congress in providing adequate coverage for female custo-

mers. Companies continue to exclude pregnancy from health

and disability policies, while at the same time providing

coverage for male-specific risks, such as vasectomies,

prostatectomies, and circumcisions. Today, for example, the well-

known Blue Cross & Blue Shield plans fail to provide any mater-

nity benefits in their individual insurance packages.
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In their ACLI/HIAA statement, the insurance industry

defends this discriminatory practice by stating that "fami
lies

can anticipate the expenses of normal pregnancies," imp
lying

that pregnancies are generally planned. Yet in 1976, 12 per-

cent of all births were reported as "unwanted" by m
others at

the time of becoming pregnant. For black mothers, the numbers

were even higher--25.8 percent or one out of every 
four births

were unplanned at the time of conception. Yet most companies

continue to isolate pregnancy as a "predictable" ri
sk while,

at the same time, offering insurance protection for 
elective

cosmetic surgery, hair transplants, and sports inju
ries.

The insurance industry also suggests that pregnancy is

"budgetable." Yet today, a normal delivery--including hospital

expenses and doctor's fees--can typically cost $2000, posing a

severe financial strain on the average family's budget. Un-

fortunately, companies which do include maternity in their in-

surance package set limits on the amount of coverage available

without regard for the true costs of childbirth in current in-

flationary times. For example, Aetna Insurance Company 
offers

a separate rider to women seeking pregnancy protection. Maximum

benefits for normal delivery, however, are only $500--less than

one fourth of the actual maternity expenses born by families

today.

Vital medical needs such as prenatal and postpartum

health care, and family planning and gynecological services

are also often excluded from health insurance plans. In

disability insurance, "riders", which define exceptions to

the basic policy, commonly exclude all pre-existing gynecological

disorders, while pre-existing prostatic disorders are covered.

For example, one insurance company demanded that a female
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customer, applying for an income protection policy, sign an

elimination rider because of her medical history of menopause--

a condition common to every middle-aged woman.

Sex discrimination in insurance thus manifests itself in

several troublesome forms: denying women adequate coverage for

their basic medical needs, refusing them equal benefits and op-

tions, and depriving them access to protection on the job and in

the home. Yet, the insurance industry continues to overlook the

currency of such practices and to ignore the needs of the indi-

vidual female customer. Minimizing the problem, however, does

not eliminate it; nor, indeed, does it solve it.

)
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II. Whether Sex-based Methods of Risk Classification are

Contrary to Public Policy 

The use of sex-distinct actuarial tables is the most

common yet controversial practice of the insurance industry

today. Designed to classify individuals according to the

risk they pose, segregated tables are defended as a means

of reflecting the different mortality and morbidity exper-

iences of men and women. In response to this practice, the

Supreme Court, in the City of Los Angeles vs Manhart decision,

rejected the use of such tables in employer-operated annuity

plans which required women to make larger periodic contri-

butions than their male co-workers. Citing Title VII, the

Court emphasized the prohibition against the treatment of

individuals as simply components of a racial, religious,

sexual, or national class ... " and rejected the disparate

treatment of female employees despite statistical justifi-

cations.

The Nondiscrimination in Insurance Act incorporates

the spirit of the Manhart decision by mandating fair and

equitable treatment of individuals in all forms of insur-

ance practices, including rate-making. The insurance in-

dustry, however, has expressed great reservations over

this proposal. "Mortality statistics have been kept for

over two hundred years and consistently show female morta-

lity substantially below male mortality", they claim,ad-

vocating the continued use of sex-segregated tables.

110
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A forthcoming article in the University of Chicago

Law Review (Vol. 47 - Winter) sheds new and valuable light

on the current controversy over risk classification methods.

This legal and demographic analysis, prepared by Lea Brilmayer,

Richard Hekeler, Douglas Laycock and Teresa Sullivan, persua-

sively demonstrates that:

• basing benefits on segregated actuarial tables is
disparate treatment of individuals under Title VII

• contrary to conventional wisdom, the association
between sex and mortality is neither stable nor
uniform

Prohibiting disparate treatment

In evaluating the legality of sex-based actuarial tables,

the "ultimate issue", says Brilmayer and colleagues, is "whether

sex may be used to predict longevity". The resolution of this

issue turns not on the accuracy of sex as a predictor, but rather

on its legitimacy as a criterion for classifying individuals.

The recent trend in civil rights law represents a national

recognition that certain immutable traits -- race, color, religion,

national origin and sex -- are historically subject to misuse.

Classifications based on these criteria tend to victimize the

individual and are therefore restricted by current law in all

forms of social transactions.

As explained by Professor Brilmayer, "These reasons for

forbidding classifications based on sex are fully applicable to

insurance plans. Sex is still immutable; no woman can ever obtain

the male rates, regardless of her own health or other indications
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of life expectancy. Segregated annuity tables aggravate the

cumulative disadvantage imposed on women whose annuities are

generally based on smaller life-time earnings. Segregated

life insurance tables do little to compensate. Segregated

annuity tables also produce the frustration that results

from discrimination based on an immutable characteristic"

(emphasis added).

While insurance companies may seek to justify their

disparate treatment of women with reams of statistical data

and claims of "business necessity," such arguments are legally

unacceptable as to other "forbidden criteria". The constitu-

tional underpinnings of our public policy against discrimination

based on race, color or national origin applies with equal

force to discrimination based on sex. Under S 2477, such dis-

parate treatment of the women would not be tolerated.

Responding to changing demographics 

The legal merits of eliminating sex-based rating practices

do not depend on demographic evidence for their cogency. In-

deed, in the Manhart decision, the Supreme Court stressed that

even "true generalizations" about a class do not justify unfair

treatment of the individual. It is, however, interesting to

'note that the statistical association between mortality and

sex, so strongly asserted by the industry, is less uniform and

less stable than is suggested.

For instance, a February 23, 1980 article in the National

Underwriter, reported that the life expectancy of a typical 65
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year-old man increased by about ten months during the last

five years. "It contrast to previous trends," it stated,

the improvement was greater for men than for women." Such

a recent shift in trends is not surprising giving medical

advances in the control of heart disease and blood pressure

-- health conditions commonly associated with men. Indeed,

as more women seek paid employment, the risk of heart disease

for certain female workers may increase. According to a re-

cent report in the American Journal of Public Health, working

mothers, combining outside jobs with the demands of raising

children at home, and women employed as clerical workers, with

limited advancement opportunities, may face greater coronary

risk than their female counterparts.

Such studies underscore the fallacy of treating indivi-

duals as mere components of sexual groupings when predicting

their individual mortality patterns. Other relevant criteria

-- medical history, lifestyle, and occupation, to name a few

-- greatly influence a given person's life expectancy regardless

of sexual affiliation. For example, a fifteen year survey by

State Mutual Life disclosed that death rates for smokers were

found to be more than double those of non-smokers. Yet today,

in computing pension annuities, insurance companies look only

to sex and age when classifying individual applicants, and ig-

nore how many packs they smoke a day.

It is oddly ironic that an immutable trait such as sex takes

precedence over other individualcharacteristics in determining one's

right to insurance protection. The logic of such a policy may

escape most women seeking adequate security for themselves and

their families.
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III. Whether Existing State Regulations Offer Inadequate

Protection Against Sex Discrimination 

In their testimony before the Senate Subcommittee on

Antitrust, Monopoly and Business Rights, the insurance in-

dustry places great emphasis on current state regulations

which purport to eliminate discriminatory practices. The

ACLI/HIAA Statement fails, however, to address the limita-

tions of these piecemeal laws and their inadequacy as legis-

lative remedies for a nationwide problem. A recent'study by

the Congressional Research Service surveyed the relevant

statutes in the fifty states, examining their individual provisions

aimed at curbing discrimination in insurance.

State statutes which purport to specifically prohibit dis-

crimination based on "race, color, religion sex or national

origin"

Although insurance is bought and sold throughout the

country, only a dozen states have adopted some form of non-

discrimination statute phrased specifically in sexual terms.

Even among these twelve states, however, the particular limi-

tations of each statute largely negate their effectiveness.

• Six of the twelve states prohibit sex discrimination with

regard to accessibility only. Thus, companies may be required

to assure women equal access to policies, but are without con-

straints as to the type of rates, benefits and scope of coverage

they provide female applicants. In other words, the heart of

insurance protection remains uncovered by law.
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• One state, Massachusetts, prohibits sex discrimination

in accessibility, benefits and coverage. There, however, rate

discrimination--a primary source of unequal treatment--is unre-

gulated and, by implication, condoned.

• Five states purport to eliminate sex discrimination in

accessibility, rates, benefits and coverage. These statutes

however, are qualified in such a way as to gut their proscrip-

tive impact. Major exceptions are carved, for example, to

allow for discrimination between individuals of different

classes and to permit the application of rate differentials

based on sex. Such loopholes effectively reduce the apparent

standard of "sex blindness" to a simple and malleable "sex...but"

test.

State statutes similar to the NAIC Model "Act relating to
Unfair Methods of Competition..."

In their ACLI/HIAA statement, the insurance industry points

out that "every state has an Unfair Trade Practices Act," thus

implying the existence of effective, local safeguards. These

statutes, which are similar to the model legislation proposed

by the National Association of Insurance Commissioners, do not

specifically prohibit discrimination based on sex. Rather,

they address only "unfair discrimination between individuals

of the same class."

As a result, only those life insurance customers "of the

same expectation of life" or health insurance customers "of

essentially the same hazard" are protected by statutes in fifty

states. Disability insurance customers, on the other hand,
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are covered by law in only half of the states. In any event,

the legal rights of an individual female applicant may turn

on how she is "classified" according to industry statistics

and, indeed, on where she lives.

State statues similar to the NAIC "Model Regulation to Elimi-
nate Unfair Sex Discrimination 

In challenging the need for S 2477, the insurance indus-

try makes constant reference to the National Association of

Insurance Commissioners Model Regulation to Eliminate Unfair

Sex Discrimination. Although cited as a panacea for current

industry ills, this measure has not received universal acceptance

and is only in force, in whole or part, in some sixteen states.

Under close scrutiny, the ostensible solution provided by

the Model Regulation contains major holes. Its terms not only

permit unequal treatment of men and women in the critical area

of rate-making; it also explicitly approves discrimination

against women regarding a fundamental medical condition--mater-

nity--thus denying them the full protections afforded other

customers.

These exclusions evidence a continued insensitivity to

the importance of adequate, affordable insurance coverage for

all individuals. Today, women contributing to their families'

'incomes--as wage earners, homemakers, and heads of households--

warrant fair and equal treatment by the insurance industry.

The Model Regulation, which represents a positive but limited

step forward, unfortunately fails to guarantee such protections

for all customers and in all states.



316

As this brief survey indicates, existing state statutes

vary greatly in their approach to eliminating sex discrimina-

tion. Their efficacy as remedial measures depend not only on

the strength and scope of their terms but also on the vigor

with which they are enforced.

Many state insurance departments, however, are under-

staffed, underfunded, and, according to a 1979 report by the

General Accounting Office, exhibit "serious shortcomings."

Furthermore, enforcement efforts are undermined by the failure

to maintain "an arms-length relationship between the regula-

tors and the regulated." For example, in 1979, Consumers Union

conducted a survey to examine the current whereabouts of the

fifty state comissioners who proceded the current incumbents.

Their study discovered that nineteen previous commissioners

found employment with insurance companies after leaving office.

The revolving door that plainly exists between the state

regulators and the industry itself threatens the independent

judgment of the local administrative agencies. As a result,

piecemeal state efforts may lack the bite necessary to pro-

tect the rights of insurance customers nationwide.
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IV. Whether S 2477 Fosters Fair and Equitable Treatment of

Insurance Customers 

The proposed Nondiscrimination in Insurance Act, S 2477,

offers an effective, streamline solution to a persistant na-

tional problem. Simply stated, the bill prohibits discrimi-

nation in insurance on the basis of race, color, religion,

sex or national origin.

The principle of equity reflected in S 2477 is hardly re-

volutionary; indeed, it is a natural outgrowth of other recent

legislative reforms. Like housing, employment, and credit, in-

surance is critical to the economic survival of the individual,

and must therefore be held to the same standard. Accordingly,

each and every customer warrants fair and equitable treatment

without regard to his or her sex, or other immutable traits.

Such treatment is the very essence of our civil rights.

Nevertheless, the insurance industry claims that sex-based

risk classification is essential to its business. Without it,

they say, the insurance market may become so disrupted as to

render most practices unmanageable and unavoidably complex. Yet,

several major insurers are successfully providing sex-neutral

policies to customers. A most well-known example is the Teachers

Insurance and Annuity Association and College Retirement Equities

Fund which covers some 600,000 subscribers who work in 3,300 ed-

ucational institutions. This summer, TIAACREF is implementing

a new system of annuity allocation based on merged-gender mortal-

ity tables, proving that progress in this area is possible.

69-789 0 - 81 - 21
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Pricing without prejudice

Implementing sex-neutral standards is, admittedly, incon-

venient, and requires industry actuaries to rethink old assump-

tions about their customers in general and women in particular.

In his testimony before the U.S. Commission on Civil Rights,

Herbert S. Denenberg, former Pennsylvania Insurance Commissioner,

discussed the industry's tendency towards parochialism:

"The insurance industry has a habit of sometimes
making their premiums reflect their prejudices
rather than their statistics. A classic example
of this was the long-standing belief that senior
citizens as a class were bad auto insurance risks.
Then when studies were done it was discovered that
they were better than average... Much of this
same mythology still exists in the insurance com-
panies' approach to insuring women."

Traditionally, working women, for example, have been con-

sidered higher risks than their male counterparts. Female dis-

ability claims, according to the insurance industry, are more

frequent and more costly than male claims. As a result, women

employees throughout the country generally pay higher premium

rates for identical or less disability coverage.

The industry's assertions, however, are not always born out

by actual experience. A 1979 statement prepared by Carol Bellamy,

President of the City Council of New York, documented disability

• patterns in two New York City labor unions - locals 2,3 and 5 of

the United Storeworkers Union and District Council 37 of the Asso-

ciation of State, County and Municipal Employees (ASCME). Her re-

port included the following findings:
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• In the Storeworkers Union, women were responsible for

only 82% of the disability claims even though they ac-

counted for 85-90% of the union membership. Furthermore,

the average length of a female disability claim proved to

be 31.58 days compared to 34.36 days for men.

• In comparison, women in District Council 37 were respon-

sible for 77% of the union's disability claims even though

they accounted for only 62% of the union's membership. How-

ever, the average length of disability was 4.4 days shorter

for women.

The contrasting experience within the two unions highlights

a simple but telling fact: women are not necessarily higher

disability risks than men. Yet the industry continues to rely

on sex-based generalizations in setting premium rates for dis-

ability insurance, citing higher costs for females. Why is the

pattern perpetuated? According to Ms. Bellamy:

"An important explanation for the higher costs experienced
by the commercial insurers for female policyholders is the
simple fact that disability insurance has never been avail-
able to women on a cost competitive basis. Since women have
always paid significantly higher premiums than similarly-sit-
uated men for less comprehensive coverage, the commercial
insurers have never sold disability to a broad spectrum of
the female market. The higher costs for women can be at
least partially attributed to adverse selection, whereby
only women who feel they will use the coverage are willing
to pay the high premiums. At more competitive rates, health-
ier women might purchase insurance, thereby lowering the cost
of insuring women in the commercial market."

By prohibiting discrimination based on sex, S 2477 will eli-

minate factors which tend to distort market relationships. Contrary

to industry fears, the Nondiscrimination in Insurance Act will
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stimulate pricing reforms which fairly reflect cost and which

wisely respond to consumer demand.

Impetus for equity 

To date, the lack of a uniform, nationwide standard has

posed a hardship on all involved parties. Customers seeking

adequate, affordable insurance protection have had to face

disparate treatment in access, benefits, coverage, and rates.

Insurance companies commendably showing initiative in their

field --for example, by offering homemakers disability policies--

have had to prove the market without the company of their peers.

State regulators responding to civil rights concerns have had to

regulate unfair practices while fearing the migration of com-

panies to more lenient states.

S 2477 remedies this untenable situation by setting forth

a "rule of thumb" to govern insurance transactions nationwide.

The bill does not purport to intrude in the contractual rela-

tionship between customer and company nor in the political re-

lationship between industry and state. It does, however, offer

a manageable, uniform standard, reflective of our national com-

mitment to civil rights.

Precisely to avoid excessive federal involvement, the

application of the proposed Nondiscrimination in Insurance Act

is confined to a narrow set of circumstances. Only a thorough

exhaustion of state remedies-- both administrative and judical--

will trigger a private right of action in federal court based

on S 2477. Thus, a victim of insurance discrimination must first

look to existing state law for full protection of her interests.
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Unfortunately, existing state laws are severely deficient in

this area. The limited acceptance of even the NAIC Model Regu-

lation to Eliminate Unfair Sex Discrimination-- a minimalist

approach, at best-- suggests a strong reluctance on the part of

state legislators to upgrade their standards of protection.

Yet, the right of each individual to fair and equal treat-

ment without regard to sex, race, religion or national origin

is too precious to be neglected. The proposed Nondiscrimination

in Insurance Act recognizes the growing importance of financial

security in these troubled economic times. It enables Congress

to respond when no others will.

0



322

ARTICLES
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You may have trouble with insur-
ance if you were born female and
are beyond your reproductive
years.
Women have been excluded

from income protection policies,
for "sickness resulting from preg-
nancy, childbirth, or miscar-
riage." Now one company has
tried to exclude a middle-aged
woman from the ranks of normal
healthy people simply because she
was getting older.
When Nora Graham, at 49, a

healthy, active music teacher in
the Los Angeles school system,
applied for an income protection
policy sponsored by her union,
United Teachers-Los Angeles
(UTLA), she found herself in diffi-
culty.
An application form from CNA

Casualty of California seemed in-
nocuous enough; however, one
question asked, "During the past
five years, have you had any con-
dition requiring the use of pre-
scribed medication, medically
prescribed diet, physical therapy,
etc  ?"
Sensing no threat, Graham ac-

curately filled in the blank space:
"No. Just colds (routine) and es-
trogen (supplementary) pills." She
then returned the application to

IT'S A DISEASE,
—• • SAYS INSURANCE COMPANY
the Pacific Educators Insurance
Agency.
Graham was surprised to learn,

a month later, that more medical
information was required: a
physician's statement on her "es-
trogen medications."
Graham's gynecologist replied:

"Irregular menses, menopause;
6-3-74 to 12-2-75; good results,
prognosis excellent; no complica-
tions."
But Pacific Educators and CNA,

in a joint letter, then demanded
that Graham sign an elimination
rider which stated, "In considera-
tion of the fact that the insured
has heretofore suffered from or
has a medical history of—
MENOPAUSE—it is agreed that
the policy ... does not ... cover
loss caused by or resulting
from—MENOPAUSE—."
Incensed that the insurance

company could decide that
menopause (a stage of life) is a
disease, Graham refused to sign
the rider. Asking for union inter-
vention, she wrote UTLA, "As my
doctor's letter states, there are no
complications in my case, I have
no history of any absence pertain-
ing to this 'condition,' which every
female over 45 has or will have a
medical history of, eventually. I

k

think the rider is discriminatory
and if it is not dropped I plan
take legal action." UTLA's Asso-
ciate Executive Director, Larry K
Gallup, wrote a letter supportiin
Graham to the insurance con:
pany.
Six months later, the policy ha,

still not been issued, so Grahan
appealed directly to the Medic,
Director of CNA, Carolyn Curti,
M.D., to eliminate the rider.
No reply was ever received fro::

Dr. Curtis. But without explan.•
tion, Graham received notilic:
tion the following month that
policy had been approved. \\lift
out the rider.
Graham won that round, be

other insurance companies tm,
take up the challenge. So be pn
pared to fight. —Belle Can

4
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With twelve key
questions to ask
when ouyinc any
disability Jolty

692

he millions of persons who spend full time tending to

household and family affairs make a vital but officially in-

visible economic contribution. The value of their labor is not

part of the Gross National Product. They earn no wages,

belong to no unions, and, when disabled, collect no Work-

men's Compensation benefits.

But when a homemaker is disabled, the economic value

of her work may suddenly become all too clear. Perhaps

another family member can watch over the children, pre-

pare the meals, and clean the house. But for many families,

a homemaker's disability introduces at least some Unex-

pected costs—for a housekeeper, or a babysitter, or for din-

ing out more frequently.

How does a family manage such costs? One possibility,

of course, is to take the money out of savings—if there are

any. Another is to sell some assets—if there are any. A

third approach, the one examined in this report, is to hedge

against the problem in advance by buying insurance cover-

ing a homemaker's disability.

But such insurance is hard to find. Companies have long

been reluctant to write disability policies on women in gen-

eral. Only in the past two years or so have working women

become widely eligible for the same type of policies men

buy. And it is still true that women must pay much more

for disability insurance than men do—anywhere from 50

to 250 per cent more. Many companies have also been re-

luctant to issue policies for anyone—female or male—who

works at home or who is self-employed, since it's more diffi-

cult to check the disability of a person who sets his or her

own hours than of a person who reports to a boss.

It turns out, then, that a homemaker shopping for dis-

ability insurance has four things stacked against her: (1)

She is female. (2) She works at home. (3) She is, in effect,

self-employed. And (4) there is no dollar figure to use as

a yardstick in issuing her a disability policy.

As a result of these difficulties, homemakers' disability

insurance is rare. But CU has found, and analyzed, four

products that are sold as homemakers' disability insurance.

They are Aid Association for Lutherans' Form ADE

(available only to Lutherans); Mutual of Omaha's Form

3760M; Ohio State Life Insurance Co.'s Form A-I650;

and World Insurance Co.'s Forts A6503.

Ohio State's coverage is available only as a rider (that

is, added coverage) to a husband's disability policy with the

same company. The other three policies are available to

homemakers regardless of what company covers the bread-

winner for disability. The Mutual of Omaha and World

Insurance Co. policies arc available to men or women who

keep house; the other two arc for married women only.
On the next two pages,

a comparison of the four policies. ,

• We say "her" because convenience and statistics both suggest

that homemakers bc referred to in this report as females. Thelc

is no implication that women should be homemakers or that men

should not be.

NOVEMBER 1975
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To compare the four policies. CU de-
veloped 12 key questions .a consumer
should ask in evaluating any disability
coverage, homemaker's or otherwise.

I. How Is disability defined? This is the
critical question. Some policies define dis-
ability in terms of specific types of bodily
injuries. More common, and more desir-
able, i's a functional defmition, by which
you are "disabled" if you can't work at
your own occupation or another for which
you are reasonably suited by training,
education, or experience.

Other policies do not consider you dis-
abled unless you are under the "regular
care" of a doctor or nurse. Some consider
you disabled only if you're confined to
your home or a medical facility.
Except for the Ohio State rider, the

policies we evaluated defined disability in
a fairly uniform fashion, requiring that the
homemaker be unable to perform all the
duties of her regular occupation. Mutual
of Omaha and World add that she must
not receive any "earnings for performing
other work or service." But Ohio State
also stipulates that a homemaker be con-
sidered disabled only if she has been con-
fined in a hospital for at least 24 hours
as a result of the illness or injury in ques-
tion. All four policies require that the
homemaker be under a doctor's care.

2. Does the policy cover partial disabili-
ties? It is possible for a homemaker to be
quite sick or injured and still not qualify
as totally disabled—because she can carry
on with some of her "duties." So benefits
for partial disabilities are a must. These
vary substantially. Aid Association for
Lutherans pays half the normal benefits
and limits payments to one month. The
Ohio State rider pays the full amount, but
only for one month, and only if the in-
sured has been hospitalized for at least 21
hours. Mutual of Omaha pays half benefits
for up to three months—but only in the
case of accident, not sickness. World
MVO, CO, pays half benefits for up to six
months--again, in the case of accident
only. Two of the coverages define "partial
disability" as the inability of a homemaker
to perform at least half of her normal
ditties. Aid A550Ciati011 for Lutherans de-
fines it us her inability to perform "one
or more . . . of the important regular
duties." And Ohio State defines it as the
"partial and substantial inability" of a
homemaker to perform her task. On bal-
ance, the 1Yorld policy is probably the best
of an uninspiring lot in this respect.
3. What are the policy's exclusions? Dis-
ability policies usually don't cover sick.
nesses or injuries caused by war, service in
the armed forces, or pregnancy and its

complications., Beyond those common ex-
clusions, policies vary widely. The fewer
exclusions, the better.
The homemakers' policies we examined

stick pre.), close to the standard exclu-
sions, including the unfortunate one on the
complications of pregnancy. World Insur-
ance Co. excludes coverage of any disa-
bility sustained abroad when the policy-
holder has been out of the country for six
months or more. It also excludes coverage
of mental disorders and of disabilities
caused by suicide attempts.

4. What is the IllaKi/IIUIII mouthly bene-
fit? No disability policy will reimburse you
fully for your economic loss, but you
should look for the policy that comes
closest to full reimbursement. The disabil-
ity of a homemaker with children could
costa family $600'u month or more. In
this light, the monthly maximum benefit
of $400 offered by Aid Association for
Lutherans and Ohio State Life is a signifi-
cant advantage over the other two policies,
which pay a maximuin of $200 a month.

5. What is the maximum benefit period?
In disability policies sold to wage earners,
benefits are usually payable for one, two,
or five years, or for life up to age 65. For
homemakers, he maxinnim is usually one
year. In general, the longer the benefit pe-
riod, the better the Policy—but the mor,t
it is likely to cost.
World Insurance Co. will issue coverage

for up to two years to a homemaker. The
maximum is one year with Aid Associa-
tion for Lutherans and Mutual of Omaha.

Coverage under the Ohio State rider is
limited to six months if the homemaker is
continuously hospitalized, two months if
she is under the care of a nurse at home,
and one month if she is not under a nurse's
care (but then a housekeeper must be
hired). The benefits niay run serially, but
the combined time limit on all of them is
six months. These restrictions raise the
question of whether the rider ought to be
viewed as disability insurance at all. in
many ways, it resembles hospital indem-
nity coverage—insurance that pays a flat
sum for each day the covered person is in
the hospital. Looked at as such, the Ohio
State offering is respectable. Viewed
strictly As disability insurance, its severe
restrictions make it far less desirable.
6. What is the "elimination period?" This
period—the interval between the onset of
a disability and the tittie a policyholder
becomes eligible for benefits—is often 14
days, but may he anywhere from 0 to 90
days. It parallels the "deductible" in auto
Insurance: The shorter the period, the
more rosily the policy.
With Mutual of Omaha, a homemaker

can select an elimination period of 7, IS,
30, 60, or 90 days; with World Insurance
Co., 7, 14, or 30 days. Aid Association for
Lutherans offers a choice of either 14 days
or one month. The Ohio State eider pays
upon the onset of a disability—assurning
that at least a 24-hour hospital stay is
involved.

7. What Is the waiting period for pre-
existing conditions? Insurance companies
offering disability coverage require the dis-
closure of pre-existing conditions. Often
no benefits will be paid for a certain period
for disabilities stemming from these con-
ditions. Among the four homemakers' pol-
icies, only Mutual of Omaha imposes a
waiting peliod (one year). However, any
company may write a specific exclusion
into the insurance contract to eliminate a
pre-existing condition from coverage. If a
homemaker fails to disclose a pre-existing
condition, all four companies reserve the
right to deny or reduce payment on a
claim arising from the hidden problem.
However, claims that arise after the policy
has been in force for two years cannot be
contested by a company on this ground.

8. How much does the policy cost? The
cost of any disability policy depends on the
applicant's age, state of health, and occu-
pation. It is also affected by the elimina-
tion period and the duration of benefits
chosen. And it is proportional to the size
of the monthly benefit. The dollar figures
given in this report thus reflect CU's test-
ing assumptions; they are not necessarily
the same as a given individual may pay.
CU assumed a 35-year-old housewife as

the buyer. Each policy was analyzed at
its highest available monthly benefit and
at its longest available benefit period.
Elimination periods were standardized at
14 days or as close to it as possible.
Under these assumptions, Aid Associa-

tion for Lutherans' Form ADE (with a
$400 monthly benefit, 14-day elimination
period, and one-year duration of benefits)
would cost $201 a year. latitual of
Omaha's Form 3760M (with a $200
monthly benefit, 15-day elimination pe-
riod, and one-year duration of benefits)
would be $163 a year. World Insurance
Company's Fortis A6503 (with a $200
monthly benefit, 14--day elimination pe-
riod, and two-year duration of benefits)
would cost $95 a year.
The World policy is thus slightly less

expensive (per $100 of monthly benefit)
than the Aid Association for Lutherans
policy rind mute than 41 per cent less than
the Mutual of Omaha policy. Yet in CU's
evaluation of 10 hypothetical claims (dis-
cussed on nest page), Worlits policy paid
us much as the Marra/ of Omaha policy

CONSUMER REPORTS 
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in every case, and more in two cases.

The Ohio State rider cannot readily be

compared in cost with the other three cov-

erages. Its annual cost, under CU's as-

sumptions, would be only $28 a year.

However, the rider must be tacked on to

a wage-earning husband's disability policy

with Ohio State Life—a policy likely to

cost between $100 and $300. The rider it-

self is clearly inexpensive, but it consists

largely of hospital indemnity insurance.

Such insurance is usually quite low-priced.

9. What are the renewal provisions? With

any kind of disability insurance, the an-

nual premium paid at the outset may not

give a total picture of a policy's cost. An

important factor in any type of insurance

is what happens when you try to renew

the policy. Essentially, there are three

kinds of renewals. Policies that are "re-

newable at the option of the company" can

leave you stranded without coverage. Pol-

icies that are "guaranteed renewable" can

still involve rate increases al renewal time.

Best is a "guaranteed renewable, noncan-

cellable" policy, which most be renewed
at the rate given in the original contract.

Of the homemakers' disability cover-

ages, only the Ohio State rider can be

guaranteed against rate increases (and

then only if the husband haa elected a

"noncancellable" policy). The Aid Asso-

ciation for Lutherans and the Mutual of

Omaha are guaranteed renewable, but

they are subject to rate changes. Tho

Woad policy could be cancelled alto-

gether, but only if the company decides
to cancel all the disability policies it has
in force in a state or commonwealth.

10. What h the Best's nning of the com-
pany Issuing the policy? A standard in-

surance-industry reference source avail-

able at many libraries, "Best's Insurance

Reports," rates companies according to

their estimated ability to withstand unex-

pected financial reverses. Those companies

deemed soundest receive a "policyholder's

recommendation." In general, CU advises

against buying from a company without

a Best's recommendation.

All four companies offering home-

makers' coverage hold a "policyholder's

recommendation" from Best's. Three re-

ceived the highest recommendation.
World Insurance Co. received the third.

highest. (Most companies receive no Best's
recommendation at all.)

it. Is the policy available? This question

involves both geography and the com-

pany's underwriting (eligibility) stan-

dards. It's wise to buy any insurance policy

from a company licensed to do business in

your home state, so your state insurance

department can help you should a problem

develop. But some policies are available

only to persons of a certain age, economic

status, health status, or institutional aflili-

ation.

The four homemakers' coverages differ

substantially in availability. The Aid As-

sociation for Lutherans policy is available

in all 50 states, but only to the approxi-

mately 6 per cent of the population who

are Lutherans. The World insurance Co.

policy is available in all states but New

York, New Jersey, and Massachusetts.

Mutual of Omaha's is available through-

out the United States, The Ohio State rider

is available in only 20 jurisdictions (Ariz.,

Calif., Colo., Del., D.C., Fla., 111., Ind.,

Iowa, Ky., Md., Mich., Minn., Mo., N.C.,

Ohio, Pa., Texas, Va., W. Va.).

12. Does the policy have a rehabilitation

provision? A new and desirable trend in

disability in is the encourage-

ment of rehabilitation therapy. Unfortu-

WHY IS THERE SO LITTLE CHOICE?

As the accompanying report notes, a homemaker seeking disability coverage

has precious little choice in the insurance marketplace. Why? Three companies

that have stopped writing homemakers' disability (Bankers Life Co.,

Educators Mutual Life Insurance Co., and Northwestern National Life

Insurance Co.) told CU there was too little demand. Even companies still

Issuing the coverage characterized demand as light.
Yet womett's groups insist there's a widespread need for such coverage.

How can there be a need on one end of the pipeline and a lack of demand

felt on the other? One flamer lies in the nature of the insurance distribution

§ystem, which depends on agents to seek out likely clients. It is an adage in

the industry that "insurance is sold, not bought." The agent sales force is

still overwhelmingly male and male-oriented; most homemakers are female.

"Let's face It," said one prominent industry figure who preferred not to be

Identified, "Ilds coverage is almost experimental at this stage. Most of the big

companies nro taking the attitude: Let's let the pioneers work. If they take

a bath, we'll stay away. If they do well, we'll get in."
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nately, none of the four coverages for

homemakers offers such a provision.

HOW WELL DO THEY PAY?

In evaluating the four homemakers'

policies, CU also used a "claim matrix"—

a series of hypothetical claims an applicant

might make. We tested 10 such claims.

The length of hypothetical disabilities

ranged from 28 days to 15 months. In

some cases, a period of total disability was

assumed to be followed by one of partial
disability. In some cases the homemaker

was assumed to be hospitalized. in others

not. The cause of the disability was as-

sumed in some cases to be sickness, in
others, accident.

For each hypothetical claim, CU com-

puted the amount a given policy would

pay. This was then divided by the cost of

the pokey, giving a cost-to-benefit ratio.

From this interplay of variables, clear

patterns emerged. The policies front

World Insurance Co. and Aid Association

for Lutherans were extremely close in

cost-benefit ratios. Both were much su-

perior to the Mutual of Omaha policy. The

Ohio State rider was not statistically com-

parable to the three self-sufficient policies.

RECOMMENDATIONS

The Aid Association for Lutherans

Form ADE would come closest to meet-

ing the needs that call for the purchase of

homemakers' disability insurance. Its $400

monthly benefit at least begins to approach

the probable cost of replacing a home-

maker's services. The policy is guaranteed

renewable until age 65. And its ratios of

cost-to-benefit in CU's tests of hypotheti-

cal claims were relatively favorable.

Our second choice—and our recom-

mended policy for nonLutheran buyers—

is World insurance Co. Form A6503. Its

cost-to-benefit ratios were the best among

the four coverages, as was its partial-dis-

ability benefits. Its disadvantages were a

ceiling of $2.00 on monthly benefits and a

lack of guaranteed renewability.

Mutual of Onutha's Form 3760M pro-

vides benefits very similar to the World

policy, but at a much higher cost. Its ap-

peal would be limited, in CU's judgment,

to those buyers who urgently desired

homemakers' disability coverage and who

were ineligible for either of the two

higher-rated policies.
Ohio State's Form A-I650 does not

really fill the bill as disability coverage,

because of its hybrid nature. As a inixtuth

of low-cost hospitalization insurance with

a dab of disability coverage. it might be

a worthwhile purchase for families whose

breadwinners already carry their basic di,

ability insurance with Ohio State.
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lawyer advertising. This despite a pro-
vision in their own Code of Profes-
sional Responsibility obliging the legal
profession to inform the public about
legal problems and facilitate the selec-
tion of attorneys. As a result of the
ruling, no lawyer may furnish the re-
quested information. Consumers Union
has sued the two associations, main-
taining that the ban on advertising vio-
lates the constitutional rights of
consumers to publish and receive in-
formation. That suit is pending.
A second lawsuit was brought oy

CU an California. There, individual
lawyers, legal clinics, and the Berkeley
Co-op's legal services program, all de-
voted to providing legal services to low -
and middle-income people, want to
inform the public about the legal ser-
vices they provide and the cost of those
services. But the sante ethical prohibi-
tions against advertising bars such in-
formation from being disseminated to
consumers. CU has therefore Joined
forces with those providers of legal
services to sue the State Bar of
California,
The litigation crystallizes the frustra-

tion of consumers over the Inaccessibil-
ity of information on so essential a
service as legal aid. If lawyers were free
to advertise (in a may that was not de-
ceptive, IIIISleading, or otherwise in vio-
lation of law) consumers would learn
more about their legal rights and what
lawyers can do for theta. Consumers
would also learn about the fees lawyers
charge and could compare various fees
before making an appointment to see
an attorney.

Lawyers who now don't compete
with one another on the basis of fees
might come to recognize the need to
reduce some fees and perhaps even
adopt smile of the same cost-saving
methods and economies that active
price competition forces on others an
the marketplace. Lawyers who target
their services to particular needs (math -
mismal prob)ems, for example) or par-
ticular persons (those who speak a for-
eign language, for example) could
make kiiown their availability.

There's good reason to believe that
ninny people go without needed legal
help because they don't know about
moderate-cost legal services or other

CONSUMTR REPORTS

specialized legal services they might re-
quire. At the same time, lawyers who
wish to render services to such people
are unable to develop the clientele, be-
cause they can't advertise. The Ameri-
can Bar Association recently reported
that 79 per cent of respondents to a
survey it conducted agreed that 'a lot
of people do not go to lawyers because
they. have no way of knowing which
lawyer is competent to handle their
particular problem."

DISABILITY POLICIES AVAILABLE
TO HOMEMAKERS (CONT'D)

Last November, CU evaluated the
only four homemakers disability poli-
cies we could find. Since then, we've
learned of two more such policies—and
one of them turned out to be the best
we've examined.
Our November article explained

how to judge any disability policy, in-
cluding one aimed at a homemaker.
We suggested key questions a prospec-
tive policyholder might ask. Among
the questions: What is the policy's
maximum monthly benefit and its
maximum benefit period? How long
is the "elimination period" be the
onset of a disability and the time a pol-
icyholder becomes eligible for bene-
fits? Is renewal of the policy at the
option of the company, at the policy-
holder's option tint with a possible rate
increase, or at the policyholder's option
and at the original rate?
CU also evaluated the four policies

against a claim matrix—a series of hy-
pothetical claims a policyholder might
make. We computed what each policy
would pay on the claims and arrived
at its cost-to-benefit ratio.

Judged by the same yardstick, one
of the newly discovered pair of home
makers' disability policies—Form
80.93-80.9-t issued by The Columbus
Mutual Life Insurance Co.—is excel-
lent. The policy covers up to two years
of disability due to accident or illness,
pays a maximum monthly benefit of
$300. and has an elmunation period of
30 days. It is renewable at the option
of the policyholder and at the rate spec-
ified in the original contract. In terms
of cost-to-benefit ratio, it outperformed

the four policies we evaluated in No-
vember. But, unfortunately, it is cur-
rently available only in 28 states—
Alabama, Arizona, California, Colo-
rado, Delaware, Florida, Georgia,
Illinois, Indiana, Iowa, Kansas, Ken-
tucky, Louisiana. Maryland, Michi-
gan, Minnesota, Mississippi, Missouri,
North Carolina, New Jersey, Pennsyl-
vania, Rhode Island, South Carolina,
Tennessee, Texas, Virginia, Washing-
ton, and West Virginia—and in the
District of Columbia.
The Housewife Disability Plan of

fered by Business Men's Assurance Co
of America also showed up extremely
well in cost-to-benefit analysis—better,
in fact, than any of the other policies
analyzed. And its elimination period is
only 15 days. But its coverage is quite
skimpy. It has a maximum of one
year's benefits and a monthly maxi-
mum benefit of $200. Moreover, the
policy is renewable only at the option
of Business Men's Assurance, and since
that could leave a policyholder stranded
without coverage, we really can't rec-
ommend the policy.

WANT TO RATE BANKS?
A CU QUESTIONNAIRE CAN HELP

r.

,
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1

Iii "AGuide to Banking Services," pub
fished in January, February, and
March t975, CU showed readers how
and where to shop for the best deals in
checking, savings, and loans. Much of
the information in the banking series
came from a detailed questionnaire
sent to 87 financial institutions in live
different cities.
Our survey uncovered a wide range
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THE NEW PREGNANCY
DISABILITY LAW REVERSES
THE SUPREME COURT

•

•

• •
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By Peg Simpson

• The millions of women who in-
creasingly combine careers with

• marriage and children have won
important new support from a

• law that bans discrimination based

on 'pregnancy or childbirth.
The new law, passed in the

• closing hours of the 1978 congres-
sional session, says pregnant

..'..wOrkers may not be treated dif-
ferently from other workers just

, 'becanse they are going to have a
'

.COnifress'. action •constitutes a
2 • rebilff to the Supreme Court, which
• had said in effect that pregnancy
. was not a gender-related condition
and had given employers a green

..light to continue to deny sick leave
, and disability pay or equal medical

1:inefits to pregnant workers.
'• A coalition of women, civil

rights, church, and organized
'• labor groups pushed hard to per-
, Quade Congress to override the

Supreme Court, fearing a further
erosion of the 1964 Civil Rights
Act guarantees of equality to

• women workers.
It was the first time such a

broad-based coalition had been
brought together for a woman's
issue. Bonds were formed that
could be significant in future
fights—especially since all groups
are aware of the social service
cutbacks likely to come in the
wake of Proposition 13 unless a
strong united front opposes them.

The Pregnancy Disability
Amendments to the 1964 Civil
Rights Act took effect October
31, 1978, after being passed by
Congress only days before. They
make it illegal to refuse to hire
or promote a worker because she
is pregnant—or might be in the
future.
The law also makes it illegal for

cmployers to force her to take
early maternity leaves, as hundreds
of schools routinely had required
of teachers when their pregnancy
began to "show.' The law also
precludes employers from setting
arbitrary time limits on when the
new mothers can return to work.

Time decision must be left up to
the worker: a pregnant employee
must be permitted to work as long

Peg Simpson covers Congress for the Associated
'Press and is currently a Nieman Fellow at Harvard

• Un iversit y.
•••,
"•., • • 13
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as she feels fit and her doctor
certifies she is able to work safely.
The same standard applies to her
return to work after childbirth.
Congress said pregnant workers

must be given the final say—with
their doctors, in some cases—over
their work schedules, as would a
worker recuperating from a heart
attack or a broken leg.
Congress did not require com-

panies to start new medical or sick
leave plans. But where these exist
or are offered in the future, Con-
gress said the rules of eligibility
must apply equally to women and
men. Pregnant women cannot be
held to a different standard of
benefits.
The second part of the law,

applying to the fringe benefit
plans, took effect April 30. The
plans promise to be both more
costly and more controversial.
And they also provide the broadest
improvement of health care for
women in decades.
Ruth Weyand, now an attorney

with the Equal Employment Op-
portunity Commission, was co-
chair of the coalition that lob-
bied Congress for the pregnancy
disability bill. She predicts a vast
improvement in health benefits
for women.

In the 1930s, she noted, Euro-
pean countries restructured their
health systems and offered new,
centralized health and retirement
plans for all workers. In most
countries, the state paid for the
health costs, with employees con-
tributing part of the expenses.

In the United States, private
employers convinced the Federal
Government that they could do
the best job of providing health
and disability plans for their
workers—and that these, in effect,
were incentives to stay with a
particular company. The govern-
ment ultimately launched social

14

security as a national retirement
plan but left health and. disability .
plans to private employers.
Weyand said the major health

cost left out of these private-plans, .
as they evolved in the subsequent.
decades, was coverage of preg-
nancy and childbirth. These ex- .
penses were covered, in contrast, , • ..
under European plans-

In the United States, the a;erage
health plan offered by an em-
ployer provided reimbursement for •
80 percent of most health expense't
—but only 20 percent for,preg-
nancy and often nothing at all for • -
the frequent office visits, X-rays, Or. ,
prenatal tests associated Nyitti'• • '
pregnancy. . --

It has been common for plans to
pay only a flat $250 for childbirth...
The current average cost is-$1,200 .
for a normal childbirth. ' •
This has.led to the United States

having one of the highest rates of
infant mortality and health com-
plications for infants and poor
mothers of any industrialized
country, Weyand said. She said
the new bill will go far to remedy
these problems:

—if a health plan covers 80
percent of the costs of most •
medical expenses, that same per-
centage must be paid out for
pregnancy and related medical
costs.
—if a doctor certifies that a • -

woman must be bedridden to avoid
a miscarriage at any time during
the pregnancy, her incapacity
most be covered under a sick leave
policy just as time off for any other
disabling illness would be granted.
—if the company has a policy

of transferring workers with
temporary disabilities, such as
weakness due to an operation, to
lighter jobs, then this policy should
apply to pregnant workers- if they
or their doctors believe it
advisable.

—if e-company-pliffi-provides
4 weeks' paid sick leave, that is the
time a pregnant worker can apply
toward disabilities of pregnancy
or childbirth. If the plan provides
25 weeks, that same time could be
applied toward a pregnant
woman's absence. But actual dis-
ability must be proven and a com-
pany Call request a doctor's certifi-
cation—if such a request is made
as well of male workers on ex-
tended disability leaves.

CIVIL RIGHTS DIGEST

0
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• paid sick leave or disability leaves

• to pregnant Workers although •
their benefit packages provided /

• payments for virtually all other ;
disability conditions. • !

• •
The disability pay issue

The, law now says pregnancy, A
' childbirth, and related conditions ,
must be considered "disabling"
under the definitions of these com-
pany plans—but it gives employers \
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leeway to attach conditions to
granting such leave. It would be
legal for a company to grant paid
disability benefits to a woman re-
covering from childbirth in ex-
change for a pledge that she will
return to the job—just as long as
the company requires the same
commitment in advance from
other workers who apply for dis-
ability pay.

It was the disability pay con-
troversy that provided the legal
catalyst for the current rethinking
of "women's role" and Congress'
reaffirmation that working women
deserve full protection of the law,
including the right to equal fringe,

Seven women on General
Electric assembly lines filed suit
in 1972 protesting the company's
refusal to pay them sick leave or
disability benefits when they were
pregnant or recovering from child-
birth. They also protested what
was then GE's policy of requiring
pregnant workers to take unpaid
leaves after their third month of
pregnancy—even when the doctors
certified the women could work
and when the women desperately
neded those monthly paychecks.

Across the country, other chal-
lenges were surfacing to the net-
work of company policies that ex-
cluded pregnant women from
many fringe medical and sick
leave benefits and that treated
them arbitrarily as a class rather
than as individual workers who
had differing medical conditions
with their pregnancies.
Federal district courts and ap-

peals courts unanimously were
ruling in favOr of the women. A
favorable ruling also was ex-
pected when the landmark test
case made it to the Supreme Court
—t hat of Martha Gilbert and the
six other GE assembly line
workers.

•

•

•
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But instead the Court told GE
and all other employers they could
legally exclude pregnant women
froin benefits reserved for disabled
employees without violating the
1964 Civil Rights Act or the 1972
amendments to it.

A company has the right to
restrict its benefits, the Court
said, as long as the exclusion did
not discriminate against one sex.
The GE plan covered virtually
every disabling condition: vasec-
tomies, facelifts, and hair trans-
plants as well as the more tradi-
tional broken legs and arms.
The only exclusion was for

pregnancy or childbirth. That was
permissible, the Supreme Court
said in a decision written by
Justice William H. Rehnquist, be-
cause pregnancy is a "gender
neutral" condition.
The December 7,1976, ruling

was met with incredulity in many
quarters, including the congres-
sional sponsors of the 1964 and
the 1972 civil rights legislation
who said the ban on sex discrimi-
nation clearly was written to en-
compass bias against pregnant
workers.
As Rep. Pat Schroeder of Colo-

rado noted caustically, the Court
apparently rationalized its ruling
against the GE women by saying
the company could deny vital dis-
ability pay to pregnant women be-
cause if men got pregnant they,
too, would be denied these benefits.

Sen. Harrison Williams of New
Jersey, chairman of the Senate
Human Resources Committee,
said the Supreme Court obviously
was out of touch with what has
been happening in U.S. society
in recent decades; where women
by the millions have been taking
full-time jobs—and rearing a
family as well.

"Lurking between the lines of
the Gilbert decision is the outdated

notion that women are only sup-
plemental or temporary workers
—earning 'pin money' or waiting
to return home to raise children
full time," Williams said.

The Court ruling galvanized
women's rights activists into
immediate action on a strategy to
overturn the ruling. The outcome
was a coalition with civil rights
groups, labor, church, and even
some antiabortion groups who saw
clearly that many low-wage
women would have abortions if
their company policies denied them
medical and sick leave support for
carrying a pregnancy to term.

Within a week of the Court's
ruling, the Campaign to End
Discrimination Against Pregnant
Workers had been formed and was
working with congressional sup-
porters on a strategy to overturn
the Court's decision and shore up
legal protections for women
workers.
This worked—but only because

the pressure was kept on by the
coalition, Mile% ultimately grew to
more than 200 groups.

The changing work force

The 22-month congressional
debate on the discrimination en-
countered by pregnant workers
provided a national forum for
examining the dramatic changes in
the work force that have taken
place in recent decades, where
women have taken full-time jobs
and kept them in far greater
numbers than any of the experts
had predicted.

Five times as many mothers are
working today as in 1950. More
than 60 percent of the women in
the prime years of 25-54 are
working, triple the percentage of
postwar years.
And—confounding most econo-

mists—the trend has been steadily

toward more women working. This
is partly because some women are
making their way gradually into
more interesting, better-paying
jobs. Another force probably is the
spiraling inflation that puts pres-
sure on families for both husband
and wife to work, even if one of
them is stuck in a low-wage job.

Society's laws and attitudes have
been slow to adjust to the reality
of women as full-time, permanent
fixtures in the labor force, how-
ever.

During World War II, millions
of women poured into the jobs held
almost exclusively by men who had
left them for the war: carpenters,
steelworkers, shipbuilders, doctors,
and editors. "Rosie the Riveter"
was a popular song used to cheer
the women on as they enabled
the economy to keep up produc-
tion needed for the war.
But when the men came home,

virtually all the women who had
become veteran riveters or steel-
workers were laid off. It was
partly because the government
had promised the men they would
get their jobs back after they
served military duty. It was partly
because production patterns
changed and fewer ships were
built. But it was also because
business, government, and the in-
fluential leaders in society decreed
women should then go home and
have babies.

Books, research articles, and
films are only now being produced
documenting the expulsion of
many single or widowed women
with children from these high-
paying, better "riveting" jobs—
expulsion because they were
women and expulsion into the
oblivion and lower living standard
of minimum-wage jobs.
Many women wanted to marry

and stay at home and rear

SPRING 1979 17
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children—and the baby boom bore
out the fact that millions did just
that. But what has been eclipsed
and is now being brought forth'
with research is the change in
working circumstances forced on
millions of women when society
decided "their place" was at home,
not in the factory.
The actual employment of

women dipped sharply after World
War II—as the baby boom began—
and it took years for the statistical
profile of women working to reach
wartime levels again.
But that steady climb of women

working never stopped once it
began again, in the early 1950s.

Statisticians and labor econ-
omists didn't pay that much heed,
however, and neither did business
as it perpetuated the myth that
women were only marginal
workers, waiting to marry and lead
a life dependent on a man.

In many cases, businesses would
not hire a young single woman be-
cause they contended she would
marry and quit. If the woman
already was married, it was be-
lieved she would get pregnant and
quit.
As late as the mid-1970s, banks

and savings and loan institutions
were found demanding that a wife
be sterilized or prove she was tak-
ing birth controls pills before
agreeing to include her income
along with her husband's in their
application for a home loan.

It was commonplace for depart-
ment stores to deny credit to a
newly divorced woman—even
though she may have had credit at
that store both during her mar-
riage or before it. The assumption
was that since the charge card was
listed in her husband's name (at
the store's insistence), only he
earned the income and paid the
bills. When there was a di .,rce,
the credit record followed the

18
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husband, leaving the wife with

virtually no credit history.
Congress took action several

years ago to ban credit discrimi-

nation based on sex, race, or
national origin—although the

Justice Department has been not-

ably disinterested in hiring
statisticians and other researchers

to develop cases against the many

businesses that still discriminate

against women, in violation of the

Fair Credit Act.
And some Labor Department

economists have been working to

get across the idea that the gov-
ernment's constant reliance on
"the average family of four" is not

ft benchmark of much at all in

today's world. That statistic as-
sumes a working husband, a wife
at home, and two young children.
By the 1970s, only 6 percent of
American families fit that
description.

In the courts, unbroken strings

of decisions upheld women's right

to try for whatever jobs they
wanted—invalidating the myriad
of restrictive labor laws that had
limited the hours women could
work or the weights they could lift.

These laws—which were mostly
ignored during World War II when

business wanted women to work—

had been used to isolate women
into dead-end, low-wage jobs.
By the late 1970s, many ele-

ments of society had come around
to recognizing barriers that had
been raised against women
workers.

That's why the Rehnquist de-
cision on the pregnancy disability
case came as such a shock. It went
counter to the trend—indeed,
counter to what many members of
Congress thought they had done.
During the months of Senate

and house hearings on the legis-
lation to overturn the Supreme
Court ruling, the focus became the

19
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outdated view business still holds
of women workers.

Business treats women as
marginal laborers who drop in and
out of low-paying jobs between
pregnancies, with no allegiance to
any company, let alone to a career,
some witnesses said.

This is traceable to the contin-
ued perception of women as—first
and foremost—childbearers and
only afterwards as potentially use-
ful workers, they said.
Drew Days III, Assistant Attor-

ney General in charge of the Civil
Rights Division, told the hearings
that discrimination based on
pregnancy dramatically hampers
the job options of women, keeping
them clustered in low-paying, low-
status jobs. Policies that prevent
them getting medical and sick
leave benefits when they are
pregnant exacerbate their prob-
lems, he said.
"Uncovered medical expenses,

loss of income and employment
opportunities, and limitations on
reinstatement rights all operate to
make women—whether pregnant,
potentially pregnant, or formerly
pregnant—second-class citizens in
the employment sphere," Days
said.
"The fundamental purpose of

Title VII (of the Civil Rights Act)
as it prohibits discrimination on
account of sex is to make men and
women equals in the marketplace.
To the extent that women em-
ployees are required to absorb
economic costs and disadvantages
because of pregnancy, this goal
cannot be met," Days added.
Sue Deller Ross, formerly an

attorney with the American Civil
Liberties Union, who with Weyand
headed the campaign to overturn
the court ruling, said that "em-
ployers routinely fire pregnant
workers, refuse to hire them, strip
them of seniority rights, and deny

them sick leave and medical bene-
fits given other workers.
"Such policies have a lifetime

impact on women's careers," said
Ross, now a law professor at
George Washington University.
"Together, they add up to one
basic fact: employers use women's
role as childbearer as the central
justification of and support for
discrimination against women
workers. Discrimination against
women workers cannot be eradi-
cated unless the root discrimina-
tion, based on pregnancy and
childbirth, is also eliminated.

The bill passes

The coalition's steady pressure
paid off. Less than 2 years after
the Gilbert-GE ruling, Congress
overturned it with greatly
strengthened protections against
bias aimed at pregnant women—
and, ultimately, all women.
Rep. Augustus F. Hawkins of

California, chairman of the em-
ployment opportunities sub-
committee that handled the bill,
told the House that the bill would
"go a long way toward ensuring
the equal treatment of women in
the workplace with respect to
fringe benefit programs."

Despite overwhelming support
for the concept, however, the bill
WAS almost killed when House
members on the Education and
Labor Committee added provisions
letting employers veto payments
for abortions under company
plans. The full Senate voted down
a similar amendment.

After a summer-long impasse
that continued until the final hours
of Congress' session, a compromise
was reached: employers can veto
medical payments for abortion pro-
cedures but must cover the cost of
any complications through the
health and disability benefits.
What does the law mean to

working women?
Weyand, who defended the GE

women in their ultimately unsuc-
cessful Supreme Court battle and
then helped convince Congress to
override the Court, said the law
puts working women on a more
equitable footing than before with
their male colleagues. She pre-
dicted that all women would gain,
not just those who might actually
use the pregnancy benefits.
"The employer can't say, even

subtly, 'We can't hire you for this
job because you might get
pregnant' or 'We'd have to put you
through 15 months' training and
what good would that do because
you'd quit to have babies,' " she
said.

Blue-collar women such as those
who dominate the GE assembly
lines probably will benefit most
from the legislation.
"There has been more lenience

about 'allowing' white-collar
women to work after they become
pregnant. But this has been slow
in coming for blue-collar women.
The men around them thought
that women should go home when
they began to 'show,' " Weyand
said.
And the hearings also drama-

tized the economic vulnerability of
many of these women.
One of the GE workers who

testified was Sherrie O'Steen, who
said she was thrown off the GE
payroll and onto welfare with no
food or heat for herself or her
2-year-old daughter as she waited
out her pregnancy. At that time,
in 1972, GE had a policy of requir-
ing workers to take unpaid leaves
after their third month of preg-
nancy. O'Steen, newly separated
from her husband, pleaded for the
company to let her work and was
permitted to stay on a little longer.
But then she was out in the cold—
literally. During the months before
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her son was born, she and the

daughter walked twice a week to

a neighbor's house a mile away for

a hot meal. In between, they lived

on water and cold sandwiches in an

unheated house. Her first welfare

check arrived after her son was

born.
The O'Steens since have re-

united and both the husband and

the son born that winter came with

Sherrie O'Steen to the House hear-

ing to testify—with the famous

feminist lawyers—for the
pregnancy disability amendments.

There is evidence that many

unions are using the new law as a

minimum bargaining chip for

greater gains for both women and

men employees.
The Communication Workers of

America recently negotiated a
pact with the Bell System, for in-

stance, that goes far beyond the
new law's mandate to provide dis-

ability payments for pregnancies

whereas existing plan provides

payments for other disabilities.

Employees with at least 6
months' service will be eligible for

disability pay during absences for

pregnancy-related conditions. All

employees, no matter how long
they are with the company, are
eligible for an unpaid leave of
absence to accommodate what the

CWA calls "an anticipated dis-
ability" such as pregnancy.

Veteran workers can take ex-
tended disability leaves, with pay.

For instance, a worker with 5 to
15 years' experience can get full
pay for 13 weeks' disability leave

and half pay for another 39 weeks;

those with 20 tq 25 years' experi-

ence can get full pay for 39 weeks'

disability and half pay for 13
weeks' disability leave.

In addition, parents of either sex

would be eligible under the CWA-

Bell System plan to take unpaid

leaves of absence to care for new-

born children. This would include

mothers who have just finished a

period of disability leave that did

not extend more than 6 months

after delivery and parents-of both

sexes "in direct association with

newborn children." This translates

to mean parents of infants under

6 months of age before the unpaid

leave begins.
In all these instances, the em-

ployees are guaranteed their job

back—if not the identical one, then

one of similar status and pay.

The trend in industrial jobs

covered by union contracts has

been toward more time off for new

mothers and, increasingly, for new

fathers.
Scandinavian countries have

pioneered in these provisions, as in

many other social programs. In

Sweden, mothers or fathers receive

8 months' vacation and 90 percent

of their earnings when a baby is

born.
A similar policy in the United

States appears nowhere on the

horizon, especially with the cut-

back in social services due from

the protests over high prices.

But the Pregnancy Disability

Amendments do broaden the pro-

tection for millions of working

women—especially the majority of

women who do not have either

wealthy husbands or strong unions

to support them.
"This is an issue women won by

fighting hard since the early
1970s," says Sue Ross. "It is ex-

tremely important that, when the

Supreme Court turned out not to

take Title VII seriously, we were

able to overturn them.
"The pregnancy question is

central to what has kept women in

lower-paid jobs," she adds. "Em-

ployers still perceive women as

childbearers. The point of this

legislation is to say you have to

treat them as individual people."
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Incidence of Disability-1978
Personnel of the Metropolitan Life Insurance Company

Annual Rate Per 1,000

4 30Office Personnel
NI Men
CD) Women =Maternity

1/-24 25 44 45-54 55-64

4200

Ages
Disability lasting longer than a week. Personnel in the Pacific Coast States and Canada are not included.

Sales Personnel
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CHART IV
THE ELDERLY POOR

(THE DISTRIBUTION OF AGED UNITS
'WITH INCOMES BELOW THE POVERTY LINE,

2BY MARITAL STATUS AND SEX, 1976)

UNMARRIED
WOMEN

72%

MARRIED
COUPLES

13%

UNMARRIED
MEN

15%

I Married Couples are counted as one unit.

2 For 1976 the poverty line for those age 65 or older way $3,445 for married
couples and $2,730 for single persons.

Source: U.S. Department of Health. Education, and Welfare, Social Security

and the Changing Roles of Men and Women, 1979. PRESIDENT'S COMMISSION ON PENSION POI.ICY
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Lifeminsuv* nce rsgukition:
Whct's needed?

Suppose that car buyers were never told
the price of a car, just the monthly pay-
ment. And suppose that the monthly pay-
ment turned out to be roughly the same
for most cars. It would hardly be a sur-
prise to find many a RolIs-Royce. Mer-
cedes-Benz, and Jaguar on the road, with
rarely a Chevy in sight.
What the buyers didn't know, and

weren't told, was that the Rolls-Royce
payments were on 20-year. loam rather
than three-year loans, that the Mercedes
payments covered interest only, and that
the Jaguar payments were for leases, not
for purchases.

Absurd? Of course. And absurd is the
only way to describe the cost information
used by consumers in deciding what
insurance policy' to buy. Most buyers
focus on the preinitain—the payment.
Few buyers know the cost, and much of
the industry is reluctant to disclose it.
That's why, in the insurance business,
companies sell as many Rolls-Royce poli-
cies as Chevy policies.

In CU's judgment, what prospective
buyers of life insurance need most is
improved cost disclosure. (President Car-
ter seems to agree—sec the box on the
next page.) Such disclosure would also
be of immense benefit to longstanding,
policyholders. Some progress on the buy-
er's end was made during the 1970's. The
interest-adjusted index was developed,
the National Association of Insurance
Commissioners (NAIC) recomnientled its
use, and 29 states nosy have laws or regu-
lations requiring that it be furnished on
request.
The NAIC-recommended program

provides that buyers be given I.th net-
cost and net-payment indexes for a cash.
value policy. For participating policies
(those that pay d iV idelldS), the buyer
must also be finnished, Inc request, with
the "equivalent level dividend," a figure
that reveals the extent to which the cost
little% is based on dividends to he paid.
The NAIC program leaves it up to the
states whether this information is fur-
nished automatically or only at the re-
quest of the consumer. 'nu. vast majority
CONSUMER REPORTS

of states adopting the NAIC program
have chosen the latter.

CU's recommendations
The NAIC program does not go far

enough in meeting the needs of consum-
ers, however. Here are seven ways in
which the cost-disclosure system should
be improved and broadened. These rec-
ommendations take into account sugges-
tions front other industry critics, notably
Joseph Belth, professor of insurance at
Indiana University.

1. The cost-disclosure information that
is now furnished only on request should
be furnished automatically, along with a
clear explanation of its significance. The
importance of this can clearly be seen by
scanning CU's Ratings tables. Let's take
the case of a 45-year-old man buying
$100,000 of participating cash-value in-
surance. If he were to buy the lowest-cost
commonly available standard risk policy
shown in CU's table for that age and face
amount (Central Life Assurance Co.'s
Maximum Life), his projected cost over
the next 20 years, including foregone
interest at 5 percent, would be $22,567.
If he bought the highest-cost policy (Fi-
delity Life Association's Ordinary Life),
his projected cost would be $57,043.
That's a difference of more than $34,000.
(Both costs are based on the calculation
of the interest-adjusted net-cost index and
assume that he surrenders the policy
after 20 years and that dividends are paid
as illustrated.)
2. Rate-of-return information for the

savings component of cash-value insur-
ance should be provided both at the time
of sale and each year thereafter. Again,
CU's Ratings illustrate the importance of
this step. Consumers deal with the inter-
est-adjusted index only when they're buy-
ing life insurance, a relatively rare event.
But c  .• Ts deal with rates of return
dozens of tinws a year. CU believes that
well-preparecl, itclequately explained
rate-of-return information will help con-
sumers make informed choices ftbout
life-insurance policies at all titlICS. Cer-
tainly, buyers could appteciate at a

glance the difference between the 6.12
percent rate of return over a period of 19
years projected by the Central Life poli-
cy, as against the 0.84 percent rate of
return over the same period projected by
the Fidelity Life Association policy. And
they could also compare (subject to the
caveats mentioned in "Comparing costs
and yields," page 165) the 6.12 percent,
which is substantially tax-sheltered, with
the rate they may be getting on other
investments.
Ongoing disclosure of the yearly rate

of return would be a great help to long-
time policyholders. If the yearly rate of
return were very poor, they could recog-
nize that fact easily and might then want
to evaluate the pros and cons of switch-
ing policies (see page 169).

3. Regulators should give careful scru-
tiny to dividend practices—up to now an
area little ex.-tint...cf. As CU Itas reported
before, the formulas by which dividends
are computed are often considered com-
pany secrets. The formulas may well be
biased. Some companies, for example,
have Unproved their dividend formulas
on newer issues, while keeping the divi-
dend formulas unchanged oil policies
issued years ago. That may be grossly
unfair to older policyholders, whose in-
terests are being sacrificed in the rush for
new business. But the older policyholders
may never realize how badly they've
been treated, since there's no ongoing
disclosure.

Questionable dividend practices are
also of concern because they may distort
the price comparisom made by current
buyers. By raising dividends only on
recent business (which costs the company
relatively little), a company can develop
attractive dividend scales that may make
the company look better in cost compari-
sons than it deserves to. But extra cost
may well be borne by old policyholders
who are deprived of their riglithil share
of dividends.

4. Complete year-by-year information
concerning premiums, cash values, and
dividends should be available on re-
quest both to prospective purchasers and
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to policyholders of long standing.
5. People who own insurance policies,

whether for term or cash-value insur-
ance, should be told each year the ongo-
ing cost of their insurance protection.

O. The Annual Percentage Rate (APR)
for the added cost of paying premiums on
other than an annual basis should be dis-
closed'. Even though 81 percent of poli-
cyholders pay other than annually, they
have no way of knowing how much they
are paying for the privilege. In a study
done by Joseph BeIth in 1978, the APR's
for 15 major companies ranged from 4.9
percent to 29.3 percent for those who
paid their premiums monthly.
7. Cost indexes and other information

should be available, at least on request,
for periods longer than the traditional 20
years. The importance of this recommen-
dation can again be illustrated by CU's
Ratings tables. A 35-year-old man buying
$25,000 of nonparticipating cash-value
insurance might be considering two poli-
cies—"Preferred Executive Whole Life"
from Life & Casualty Insurance Co. of
Tennessee, and "Executive Life Paid Up
at 95" from Kansas City Life Insurance
Co. Based on the 20-year index, he'd be
likely to pick the former. But with cost
information going beyond the tradi-
tional 20 years, he'd probably pick the
latter.

Response from the Industry
The life-insurance industry often an-

swers demands for additional cost disclo-
sure by saying that it would be too
expensive. CU would be hard to convince
on this point. Similar arguments were
made against the interest-adjusted index
in the early 1970's. Yet, since that step
toward cost disclosure was made, cost
indexes on newly sold policies have gen-

erally gone down, not up. In large part,
that is an effect brought about by rising
interest rates, But CU thinks increased
price competition on new sales may also
have played a part in that decline.
One wonders how consumers would

react if GM said that it would cost too
much to figure out the price of a Chevy,
and that all the consumer really needed
to know was the monthly payment.

The role of regulators
The McCarran-Ferguson Act, a Feder-

al statute passed in 1944, reserved to the
individual states the right to regulate the
insurance industry. If you're wondering
why state insurance departments haven't
done more to require cost disclosure,
there are two basic reasons—a lack of
money and an excess of coziness between
the regulators and the regulated.

In a 1979 report on state regulation of
insurance, the General Accounting Office
(GAO) said the state insurance depart-
ments exhibited "serious shortcomings,"
were understaffed and underfunded, and
had failed to maintain "an anus-length
relationship between the regulators and
the regulated."
The Wall Street Journal put it more

succinctly in a 1973 headline: "The
States' Regulation of Insurance Compa-
nies Often Viewed as Farce." According
to the Journal, the size of insurance
department staffs doubled from 1945 to
1973, but during that period there was a
fourfold increase in the number of insur-
ance companies, and a tenfold increase in
the amount of life insurance written.
"We have two kinds of people," one reg-
ulator told the newspaper, "youngsters
who don't know what they're doing yet
and who will go to work in the industry
just as soon as they learn, and older guys

President Carter puts in a word
In mid-January, as this issue was being
preparal for the press, President Carter
addressed a letter to the governors of all
the states on the specific subject of life. 
insuranceregulation.
"Americans spend over $30-billion a

year on life-insurance premium pay-
ments," he 'vegan. "Yet too often, con-
sumers lack the basic cost information
they need to find the best policy at the
lowest price." CU itself could hardly
have suntan.' up the consumer's problem
more clearly.

President Carter went on to discuss the
report prepared by the staff of the Feder-
al Trade Co tttttt ission. "On the basis of
et011011lie study and consumer ',winch,"
Is,: said, "the Coi lllll ission conduit.' that
whole-life insurance policies not held to
maturity pay a relativeb loss' rate of
ilium on their cash values, and that COW

sinners are not getting the information
they need to understand the true costs of
their policies. The result is billions of
dollars a year in unnecessary costs to con-
sullICTN."
The President recommend.1 that the

governors give "most careful consider-
ation" to the model state regulation pre-
pared by the FTC. "'This' regulation is
design.' to provide meaningful disclo-
sure of life insurance costs."
CU. endorses many, though not all,

aspects of the I•TC's suggested regula-
tions. (Our recommendations are sprilled
out ill full in the report on Owse two

Page') We aliPlaud the President Cur
backing up the 1,11-"s work on this qui,-
lion and for publicizing the difficulties
consumers have faced in obtaining C0111-
parative cost information before they
purchase life insurance.

who have come here to retire and draw a
paycheck at the same time."

Apparently, the situation hasn't im-
proved too much since 1973. Said the
GAO's recent report: "In general, the
number of individuals on insurance de-
partment staffs with relevant profession-
al training is small, departments spend
little to upgrade staff skills, and salary
levels are low in relation to the salaries of
similar professionals elsewhere."
The second reason why state fiuurance

departments have been less than effective
in their regulation of insurance compa-
nies has to do with the, attitude of the
regulators themselveirtMany insurance
department employees, including com-
missioners, either come from the industry
or go into It after serving in the insurance
department. The phrase commonly used
by critics in describing this procedure is
"the revolving door."

In the door and out
Not all state insurance department

commissioners come from the industry,
nor do they all thence return. But quite a
few do one or the other. CU did a survey
in late 1979 to determine the current
whereabouts of the 50 state insurance
commissioners who preceded the current
incumbents.
We found that the former New York

commissioner is working for Travelers.
The former Pennsylvania commissioner
is working for Alban., a European insur-
ance group that has been acquiring U.S.
insurance companies. The former Illinois
commissioner is working for Ryan Insur-
ance Group. The former Missouri com-
missioner is working for Kerspnr, and the
former Ohio commissioner is working for
Nationwide.
In all, CU learned that 19 previous

state commissioners found employment
in the insurance industry after leaving
office. One can hardly be surprised if
present state conunissioners want to be
appreciated by VIP's in the industry they
are regulating.

If there is so much evidence of defi-
ciency in state regulation, why hasn't the
Federal Government taken over? For one
reason, there is a reluctance on all sides
to add to the Federal bureaucracy. Any
move to take jurisdiction over the insur-
ance industry away from the states would
naturally require careful study. However,
CU believes that the situation is serious
enough to call for Congressional hearings
to consider the possible repeal of the
KleCarran-Ferguson Act, allowing the
Federal Government to intervene.
One insurance executive, asked if he

Would prefer state or Federal egtilat ion,

rel)bed, -W." you rather be riTulaled
by 50 monkeys or by King Kong?" We're
not sure that's the real alinice, but if it is,
we'd rather have King Kong on the con-
s ttttt er's side.
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SEX-BASED PENSION PLANS IN PERSPECTIVE:

City of Los Angeles, Department of
Water and Power v. Manhart

SYDNEY J. KEY

Introduction

In City of Los Angeles, Department of Water and Power v.

ManIzart,' the Supreme Court held that it is a violation of section

703(a)(1) of the Civil Rights Act of 19642 for an employer to require a
female employee to make larger contributions to an employer-operated

'pension fund than her male counterpart3 simply because women as a

class live longer than men.4 The Court said that the thrust of Title VII

"requires that we focus on fairness to individuals rather than on fairness

to classes."5 It concluded that "there is no reason to believe that Con-

gress intended a special definition of discrimination in the context of

employee group insurance coverage. . . . Individual risks, like indivi-

dual performance, may not be predicted by resort to classifications

proscribed by Title VII."6
The factual situation in Manhart whereby female employees con-

tributed 14.84% more into the retirement fund than their male counter-

parts7 was an anomaly. Employee group pension plans requiring higher

contributions by the female employees themselves (as opposed to higher

contributions by the employer on behalf of female employees) are very
rare.8 In fact, while Manhart was pending, the contested practice was

' 435 U.S. 702(1978).
2 The statute provides in part that lilt shall be an unlawful employment practice for an

employer . . to discriminate against any individual with respect to his compensation. terms.
conditions, or privileges of employment, because of such individual's race, color, relipon, sex. or
national origin . . . ." 42 U.S.C. 2000e-2(a)(1) (1976).

The term "male counterpart" is used in this article to refer to a nem with the id:ranksl
work history and of the same age as a given female.

435 U.S. at 708-09.
5 Id. at 709.
6 Id. at 710.
7 Id. at 705. •
'Brief for the Society of Actuaries and the American Academy of Actuaries as Anaicas

Curiae at 18, City of Los Angeles, Dcp't of Water and Power v. Manhart, 435 U.S. 702 (197S)
thereinafter cited as Actuaries' Brief).
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discontinued by the defendant after the enactment of a new California
law that prohibits certain municipal retirement plans from requiring
female employees to make higher pension fund contributions than their
male counterparts.9 Still at issue for the Manhart parties, however, was
the question of whether the discontinued practice had violated Title VII
and, if it had, whether restitution of excess contributions should be
made to the female employees. While the Supreme Court agreed with
the lower court that the practice had violated Title VII, it vacated the
award of retroactive relief. '° Beyond the parties in Manhart, the deci-
sion specifically covers only the type of pension plan that still requires
higher contributions by females than by males," notably the New York
City teachers' retirement program.12

There are, however, a number of other pension discrimination
cases involving unequal monthly benefits rather than Manhart's un-
equal monthly employee contributions that either already have been
settled as a result of Manhart or are now working their way through the
courts.'3 In one of these cases, Henderson v. Oregon," the State of
Oregon in effect conceded the applicability of Manhart to a pension
plan with unequal monthly benefits.' 5 To the extent that the reasoning in
Manhart applies to the factual situations not only in Henderson but
also, as seems almost certain, in other pending unequal benefits
cases,'6 most of which involve as defendants the Teachers Insurance

'CAL. Gov't' CODE § 7500 (West Supp. 1978).
435 U.S. at 723. For further discussion of retroactive relief, see text at notes 146-54

infra.
" 435 U.S. at 717.
12 Resolution, Board of Estimate, City of New York, July 25, 1968.
' Bailey v. University of S. Cal.. Civ. No. 75-3862 (C.D. Cal., filed Nov. 17, 1975);

EEOC v. Colby College. 439 F. Supp. 631 (D. Me. 1972), rev'd and remanded. No. 78-1010
(1st Cir. Dec. 18. 1978); Peters v. Wayne State Univ., Civ. No. 670165 (E.D. Mich., trial began
Sept 28. 1977. decision pending); Michigan State Univ. Faculty Ass'n v. Michigan State Univ.,
No. 076-640 CA 5 (W.D. Mich., filed Dec. 15, 1976); EEOC v. Columbia Univ., No. 78-4420
(S.D.N.Y., filed 1978); Spirt v. Teachers Ins. and Annuity Ass'n, 416 F. Supp. 1019 (S.D.N.Y.
1976); American Nurses' Ass'n v. Teachers Ins. and Annuity Ass'n. College Retirement Equities
Fund. Civ. No. 75-558-0 (M.D.N.C., filed Dcc. 31, 1975); Henderson v. Oregon, 405 F. Supp.
1271 (D. Ore. 1975), remanded for consid. of entry of proposed judgment. No. 76-1706(9th Cir.
Aug. 21. 1978), Civ. No. 74-538 (D. Ore., consent decree entered, Sept. 20, 1978); EEOC v.
Marquette Univ., No. 78-C-572 (ED. Wis., filed Sept. 6. 1978).

'4 405 F. Supp. 1271 (D. Ore. 1975), remanded for consid. of entry of proposed judgment,
No. 76-1706 (9th Cir. Aug. 21, 1978), Civ. No. 74-538 (D. Ore., consent decree entered, Sept.
20. 1978).
" Motion by Defendants-Appellants, joined by Plaintiffs-Appellecs, for entry of proposed

judgment. 405 F. Supp. 1271 (D. Ore. 1975), remanded for coasid. of entry of proposed judg-
ment, No. 76-170.5 (9th Cir. Aug. 21, 1978).

A :-ecent ruling by the First Citcuit in one of these cases found the "issues in the instant
• tn ,•••• •-.." CYC C •"." C ..! 7!;- 101.0. op. Lt 6 :1st
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and Annuity Association and College Retirement Equities Fund (here-

inafter referred to as TIAA-CREF)," present practices regarding the

use of sex-based mortality tables in employer-sponsored retirement pro-

grams and, possibly, the structure of group insurance programs them-

selves, may be altered significantly. 18
The first section of this article examines the correlation between

sex and mortality rates. The second section discusses the statistical

usefulness of sex-based mortality tables in employee group pension

plans and the possible consequences, if any, of restricting or prohibiting

their use in such plans. The third section contains a brief discussion of

the applicability of the Title VII standard that was enunciated in

Manhart to other pension plan cases now being litigated; this section

also examines litigation challenging differences in terms and availability

of insurance between the sexes outside the employer-employee context.

A final section discusses the general problem of social policy goals that

, conflict with the use of statistically useful risk classification factors in

private sector insurance, a problem exemplified by Manhart.

I. SEX AND MORTALITY

The validity of the proposition that females as a group live longer

than males as a group was not a factor in the Supreme Court's Manhart

decision:-" Even a thie -generalization about the class is an insufficient

reason for disqualifying an individual to whom the generalization does

not apply." I 9 In fact, the Court specifically noted that the case did "not

. . . involve a fictional difference between men and women.-2° Instead,

Cir. Dec. 18, 1978). A recently proposed amendment to the Wage and Hour Administrator's

interpretative bulletin on the Equal Pay Act, 29 U.S.C. 206(d) (1976). also suggests the

applicability of Manhart to pension plans providing unequal monthly benefits. 43 Fed. Reg.

38,029 (1978) (amending 29 C.F.R. § 800.116(d) (1977)). See text at notes 165-87 infra.

" TIAA is a non-profit legal reserve life insurance company established in 1918 by The

Carnegie Foundation for the Advancement of Teaching. CREF. created in 1952 by a special act of

the New York Legislature, is a companion non-profit corporation. TIAA and CREF "provide

retirement and other benefit plans suited to the needs of employees of educational institutions.—

Joint Brief of Appellees Colby College, Teachers Insurance and Annuity Association and College

Retirement Equities Fund at 3, EEOC v. Colby College, No. 78-1010 (1st Cir. Dec. 18. 1978).

See also W. GREENOtJGH & F. KING, PENSION PLANS AND PUBLIC POLICY 56-57 (1976).

" For a similar conclusion, see The Supreme Court, 1977 Term, 92 HAav. L. Riv. 57,299

(1978).
435 U.S. at 708.

2° Id. at 707.
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it involved "a generalization that the parties accept as unquestionably
true: Women, as a class, do live longer than men."21

Nevertheless, a discussion of the implications and possible effects
of Afanhart cannot ignore the issue of sex-based mortality differentials.
The Supreme Court made it clear that the only point at issue in its
holding was "a requirement that men and women make unequal contri-
butions to an employer-operated pension fund."22 The decision did not
call into question the insurance industry practice of taking into account
the male-female ratio in an employer's work force in order to calculate
the probable cost of a pension plan to the employer.23 Moreover, TIAA-
CREF has continued to allege, after Manizart, that the use of sex-based
mortality tables to determine employee pension benefits is a "business
necessity.',24

Not surprisingly, statistics relating to male-female mortality dif-
ferentials and the meaning of these statistics have become the subject of
some controversy. It seems useful, therefore, to begin an article on the
potential consequences of Man/tart by attempting to sort out facts from
appearances in the relationship of sex and mortality.

Statistics for the general population of the United States show that
throughout the twentieth century mortality rates for males have been
higher than those for females at all ages.25 Death rates among women
averaged about 90% of those among men from 1900 to 1920.26 Al-
though there has been a general decline in mortality rates since that
time, the decrease has been greater among women than among men.27
By 1970 the age-adjusted ratio of female to male mortality for the
general population was about 57%•28 For age groups between 5 and 85
the ratio of female to male mortality in 1970 ranged from 36% (for ages
15-24) to 67% (for ages 75-84).29 At ages under 5 and at ages 85 and

" Id.
" Id. at 717.
23 Id. at 718. •
2d Second Supplemental Memorandum of Defendants Teachers Insurance and Annuity As-

sociation and College Retirement Equities Fund in Support of Their Motion for a Judgment of
Dismissal at 25. Spirt v. Teachers Ins. and Annuity Ass'n. 416 F. Supp. 1019 (S.D.N.Y. 1976)
[hereinafter cited as Spirt Memorandum].
" Metropolitan Life Insurance Co.. Sex Differentials in Mortality. STATISTICAL But.t..,

Aug. 1974. at 2-3 [hereinafter cited as Sex Differentials in Mortality].
" Id.
" Id.
2 Id. The comparable figure for 1976, calculated for the author by the Metropolitan Life

Insurance Company, was 55%.
" Sex Dtfrerentith in MortaLty, surra note 25. at 2.
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over, decreases in the ratios of female to male mortality from 1900 to
1970 were relatively sma11.30 While mortality rates for both males and
females tend to be lower for the insured population than for the general
population,3' data for the insured population for the 1955-1970 period
show ratios of female to male mortality similar to those for the general
population 32

It is not clear to what extent observed sex mortality differentials are
attributable to (a) organic factors, that is, basic genetic and physiologi-
cal differences between the sexes, or (b) environmental factors. C.
Lewis and M. Lewis point out that "distinguishing the relative contri-
butions of biologic sex and sex-related behaviors to patterns of . . .
mortality is difficult."33 While it has been suggested that a variety of
biological and hormonal factors may contribute to sex differentials in
mortality,34 there is no single, simple explanation.

Statistics that may be difficult to explain on other grounds are
sometimes used to support the contention that sex mortality differentials
result primarily from biological factors.35 Frequently cited are perinatal
mortality rates, that is, stillbirths and deaths in the first week of infancy,
which are higher for males than for females.36 An oft-quoted study by
F. Madigan compared sex mortality differences among Roman Catholic
teaching orders from 1900 to 1954 and found both male-female mortal-
ity differentials and their trends over time comparable to those of the
general population.37 Madigan assumed that he had found male and
female groups in which "cultural stresses and strains had been so stan-
dardized between sexes that one could observe the operation of biologi-

30 Id. at 2-3.
3' S. Hu EBNER & K. BLACK. LIFE INsuaANcE 238 (9th ed. 1976).
32 Sex Differentials in Mortality, supra note 25, at 4.
33 Lewis & Lewis, The Potential Impact of Sexual Equality on Health. 297 NEw ENG. J.

MED. 863. 865 (1977); see also R. RETHERFORD, THE CHANGING SEX DIFFERENTIAL IN MDR-.
TALITY 12-14 (1975). The effect of biological differences between the sexes on observed sex
mortality differentials can depend on environmental factors; medical advances. for example, could
reduce mortality from a cause of death previously associated, for biological reasons, primarily with
one sex. Id.

34 "Changes in female endocrine function have been suggested as reasons for sex differen-
tials in cancer mortality, and the sex differential in mortality from coronary heart disease has been
linked with estrogen levels which seem to give greater protection to women." Sex Differentials in
Mortality, supra note 25. at 5 (footnotes omitted).

35 See, e.g., id.; Lautzenheiser, Sex and the Single Table: Equal Monthly Retirement
income for the Sexes?, 2 EMPLOYEE BENEFITS 8, 11 (1976).

"Metropolitan Life Insurance Co., Major Factors in Perinatal Mortality. STATISTIC.AL
BULL., Feb. 1962, at 3.

32 Madigan, Are Sex Mortality Differentials Biologically Caused?, 35 MILBANK ME..
140RIAL Fusto Q. 702 (1957).
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cal factors in comparative isolation."38 This assumption may be ques-
tionable; for example, as Madigan himself admits, "[T]he Brothers are
more likely to smoke and to take an occasional drink."39 Moreover "an
important factor" that was not taken into account was "the relative
incidence of obesity . . . within each sex group.

Other studies have suggested that biological causes of male-female
mortality differentials are relatively unimportant. R. Retherford has
suggested that male-female differences in smoking habits accounted for
47% of the female-male difference in life expectancy between ages 37
and 87 (the age range for which he had data) in 1962 and for about 75%
of the increase in this difference between 1910 and 1962.4' However, as
Lewis and Lewis note, "[Title sex ratio of the prevalence of smoking . . •
has changed in the last few years. especially among the young.' 

42

Given the dramatic changes in the role of women in the economy in
recent years, it would seem interesting, although not conclusive, to
compare mortality data for working women and working men in the
same occupations. As increasing numbers of women not only work but
have the same high-pressure jobs and professional life-styles as do men,
other things being equal, mortality differentials for working men and
working women might be expected to be smaller than for the general
population. At present, the evidence on this point can best be described
as fragmentary. One study indicates that the ratios of female to male
mortality rates in 1969-1973 for physicians in age groups between 30
and 44 were much higher than comparable ratios for the general popula-
tion;43 however, the author cautions against aberrations in the data due
to the small number of females.44

An internal TIAA study compared mortality rates in the mid-
1970's for male and female annuitants who received pension benefits as
a result of employment (rather than as spouses of covered workers)."

" Id. at 204.
3° Id.
40 Id. at 205.
41 R. RETHERFORD. supra note 33, at 104.
" Lewis & Lewis, supra note 33, at 665. Lewis and Lewis note that male and female death

rates for cancer of the lung are now very similar. Id. at 867.
" Goodman. The Longevity and Mortality of American Physicians, 1969-1973, 53

MILBANK MEN(ORIAL Fuso Q. 353, 358-59(1975).
" Id. at 358.
" Testimony of Ardian Gill, Record at 957-59. Peters v. Wayne State Univ., Civ. No.

tC7016!. ( F D M.ch Sept. 2g. 19771 [hereinafter cited as Peters Record). To date, of Manhart and
• r 3vri. Peter.;- isi only c-cc ;n ‘s.hich there hls t•cen
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Ack.ording to the T1A A figures, the ratios of female to male mortality

for these former workers (who were primarily faculty members or ad-
ministrative personne1)46 in the 65-69, 70-74, and 75-79 age groups
were similar to those for the general annuitant population.47 Neverthe-
less, these data do' not really refute the hypothesis that changes in the
role of women will produce smaller sex differentials in mortality. For
pension plans the most relevant mortality data are for annuitants 65 and
over. Capturing the longer-run effects on mortality of recent economic
and sociological changes in the role of women would require data for the
generation of college age in the 1960's at ages 65 and above, data that
will not be available for several decades.

Clearly there is no definitive medical or statistical evidence as to
What extent observed sex differentials in mortality are attributable to
biological or environmental causes. But even if there were, would this
really be the most useful way to consider the relation between sex and
mortality? Two points merit consideration.

First, suppose it could be shown that sex differentials in mortality
are biologically caused. Should that change the Supreme Court's ruling
in Manlzart? Logically. it should not: What the Court concluded was
that the pertinent issue for a violation of TitieNlfwas whether general-_
iiations about a class could be applied to individual women, and not
whether the generalizations were true.48 Since, as far as the Court was
concerned, the validity of the generalization was irrelevant, by implica-
tion the reason for the generalization would also seem irrelevant. In
keeping with the Supreme Court's approach. the point is that even if sex
differentials in mortality were biologically caused, an individual woman
could still die at any time. It must be noted, however, that the Court did
cite some of the literature emphasizing the environmental component of
sex-based mortality differentials."

Second, the traditional approach of trying to explain observed sex
differentials in mortality does not always put the relationship of sex and
mortality in proper perspective. At any given time, biological sex dif-
ferences are only one of many factors affecting mortality. It seems more
appropriate, therefore, as A. Anderson suggests, to think in terms of

46 TIAA-CREF, SUMMARY OF RETIREMENT PLAN PROVISIONk: TIAA-CREF 4-YE*
COLLEGE AND UNIVERSITY RETIREMENT PLANS, Table A (Dec. 31. 1977) (pamphlet).

41 Testimony of Ardian Gill. Peters Record. supra note 45, at 957-59; Defendant's Exhibit
37, Peters v. Wayne State Univ., Civ. No. 670165 (ED. Mich. Sept 2-8. 1977)•

As 435 us, :1708.
" ' ir!.-! • /7
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multivariate analysis." The variables affecting mortality include not
only sex but also age, health, race, socio-economic status, habits (such
as smoking), hobbies (such as hang-gliding), life-styles (such as marital
status), and occupation." The interesting and pertinent issue is the
relative importance of these different types of factors. Anderson cites
data indicating that certain medical impairments can cause mortality
rates on the order of 500% of standard.52 J. Bragg emphasizes the
importance of socio-economic status.53 Retherford's statistical analysis
emphasizes the importance of smoking and, to a lesser extent, marital
status.54 Yet there is really no comprehensive study trying to take into
account and evaluate the relative importance of the multiplicity of vari-
ables affecting mortality." In practice such a study would be very
difficult; not only are there severe data limitations, but also the variables
affecting mortality are themselves strongly interrelated, which can make
it extremely difficult statistically to measure their independent contribu-
tions

Before leaving the subject of the statistical relation between sex
and mortality it is necessary to discuss one widely used (and mis-used)
statistical demonstration, the so-called "overlap argument." B.
Bergmann and NI. Gray have pointed out that if one takes a group of
males and females aged 65, for example, and looks at their mortality
experience, a very high proportion of their deaths will "overlap."56
More precisely, 84% of the group's men and 84% of the group's women
will have matched deaths, that is, the death of each of these men can be

5° Anderson. A Critique of the Afanhart Brief. 12 ACTUARY 5 (May 1978).
" Id.: Myers. Pension Benefits and Sex, OVIL RIGHTS DIGEST, Winter 1977, at 46.
" Anderson. supra note 50. at 5.
55 Bragg. Alortoliry differences and trends in the United States of America, taking account

of color, sex, and socioeconomic status, 2 TWENTIETH INTERNATIONAL CONGRESS OF ACTUARIES
TRANSACTIONs 391. 397-400 (1976); see also Pedoe, Occupation. Social Class and Mortality, 12
SOCIETY OF ACTUARIES TRANSACTIONS 227 (1960). For other studies of socio-economic differen-
tials in mortality, see Metropolitan Life Insurance Co., Socioeconomic Mortality Differentials,
STATISTICAL BULL.. Jan. 1975. at 2-5.
'4 R. RETHERFORD, supra note 33. at 104-05.

Retherford's study, see note 33 supra. is the most systematic, but its limitations should
be noted. First, sex mortality differentials rather than, for example, occupational mortality dif-
ferentials. are what Retherford is trying to explain; choosing this focus for the statistical analysis
inevitably emphasizes sex as opposed to other determinants of mortality. Second, the only external
factors used to explain the sex differentials were smoking and marital status; Rethcrford himself
noted that 'unfortunately the effects of such relevant external variables as diet, body weight in
relation to height. exercise, and stress are not considered . . . because the detailed mortality data
required to incorporate them into the analysis are not available." Id. at 7-8.

'‘ Bergmann & Gray, Equality in Retirement Benefits — The Need for Pension Reform.
QM RIGHTS DIGEST, Fall 1973. at 23.
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matched against a death in the same year of one of these women.57

Because comparable figures have been widely cited in court opinions,

legal briefs, and articles," it is important to consider what the overlap
phenomenon does or does not demonstrate.

First, it must be emphasized that the remaining 16% of the men die

relatively early, unmatched by female deaths, and the remaining 16% of -

the women die relatively late, unmatched by male deaths.59 Statisti-

cally, there are two different distributions with different means;" the

fact that the distributions overlap does not imply that the averages are

not significantly different in statistical terms.
Second, the overlap figure is derived by matching deaths according

to the year of death, not according to the order in which the deaths
occur. Since annuities are paid to those who survive in each year, the

chronological order of male and female deaths matters." The overlap

statistic says nothing about the relative numbers of male and female

survivors in the years in which the "overlapping deaths" occur. TIAA

figures, for example, show that while the average number of deaths for

TIAA-insured males and females in a single year is about 3,000, the

system has 70,000 or 80,000 survivors to whom annuities are being
paid.62

The overlap argument's only valid implication for the attribution of

group characteristics to an individual is both obvious and important: not

all women live longer than all men, some women do not live as long as

the average man, and some men outlive the average woman. This is

why the Supreme Court felt that even if generalizations about a group

were true, they should not be controlling. As the Court noted in

Manhart, "all individuals in the respective classes do not share the
characteristic that differentiates the average class representatives."63

" Id.
5s See, e.g., Henderson v. Oregon. 405 F. Supp. at 1275 n.5; Reilly v. Robertson. 360

N.E.2d 171, 176 (Ind.). cert. denied, 434 U.S. 825 (1977); Brief for Respondents at 19-20. Brief
for ACLU and Am. Ass'n of Univ. Professors as Amici Curiae at 16-17. City of Los Angeles.
Dep't of Water and Power v. Manhart, 435 U.S. 702 (1978); Brief for the Equal Employment
Opportunity Commission as Appellant at 6-7. 10, EEOC v. Colby College, No. 78-1010 (1st C.
Dec. IS. 1978); Martin, Gender Discrimination in Pension Plans. 13 J. Ras: & Lis. 203. 206
$16. 208-09 (1976); Halperin, Should Pension Benefits Depend upon the Sex of the Recipient?.
62 AAUP Butt.. 43. 47(1976).

"Bergmann & Gray. supra note 56. at 25; Myers. supra Dote SI, at 46.
" Testimony of Ardian Gill. Peters Record. supra note 45. at 1001-03.
s' II at 1009. 10 1 1- 15.
" i••• d at 10011

at' I' s at

69-789 0 - 81 - 23
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The overlap phenomenon does not, however, address the issue of the
relative importance of sex as a determinant of mortality.

II. CLASSIFICATION BY SEX IN EMPLOYEE GROUP PENSION PLANS

Insurance is a risk-spreading device based on statistical theory."
While an individual cannot predict with certainty when he or she will
die, the law of large numbers allows an actuary to predict with extreme
accuracy how many people of a given large group will die each year.65
These predictions are made using mortality tables which represent "a
record of mortality observed in the past and . . . arranged in a form to
show the probabilities of death and survival at each . . . age.' 66 For
each age, a mortality table shows the expected number of deaths during
one year at that age as a proportion of the number of men and women in
a group who have survived to that age; these figures are the probabilities
that a person who has attained a given age will die before attaining the
next age.67 Mortality tables sometimes also show life expectancy at
each age, that is, the average number of years men and women in the
group who are alive at a particular age are expected to continue to
live.68

Since different segments of the general population have different
mortality rates, "a 'mortality table used for a particular purpose must
reflect that body of mortality experience most appropriate for that pur-
pose."69 For example, age-specific mortality for employee groups is
lower than that for the general population, since employment requires a
minimum level of health." Moreover, "mortality among individuals
who purchase life insurance tends to be higher, age for age, than that of
persons who purchase annuities."71

" Sce S. Hut.ENER & K. BLACK, supra note 31, at 232-33.
65 The law of large numbers (Bernoulli's Theorem) states that although actual experience

may vary from expected (predicted) experience, as the number of trials increases, the relative
variation decreases, and if a very large number of trials are made, on the average, the actual and the
expected experience will converge. Id. at 237. For a mathematical statement of the law of large
cumbers. see A. 14,100D, F. GRAYBILL & D. Boas, INTRODUCTION TO THE THEORY OF STATISTICS
2_31-33 (3d ed. 1974).

64 S. HUEBNER & K. BLACK, supra note 31, at 238.
67 Id.

46 Id. at 241.
66 D. MCGILL, FUNDAMENTALS OF PRIVATE PENSIONS 315 (1975).
" Id. at 316.

3L5.

•
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For pension plans, a widely used mortality table is known as the

1971 Group Annuity Mortality Table.72 Both actuarial consultants and

insurance companies, however, adjust this or other standard tables to

reflect the experience of the pension plans they service, and, in some

cases, construct their own mortality tables.73 Almost any large pension

plan will be experience rated, which means that contributions to the

fund (or, in the case of a defined contribution plan,74 the benefits re-

ceived) will be adjusted to reflect, among other things, the actual mor-

tality experience of that particular pension plan.75 Experience rating of

a group's mortality is done not only because of the divergence of a

particular group's mortality from the average (because of factors such as

occupation) but also because of increases in longevity over time.76

The concept of risk classification groups is obviously important.

There is a conflict between preserving individual equity and pooling

risks. The risk classification groups for which mortality tables are con-

structed must include a sufficiently large number of individuals so that,

statistically, the mortality rates have high predictive value." On the

other hand, the risk classification groups must also be equitable; that is,

individuals whose expected mortality differs greatly from one another

should not be included in the same group, since, at least in a competitive

market, one could not be expected to subsidize the other.78 In brief, the

goal is to share the risk within a risk class that is not so small as to be

statistically unreliable but is small enough to be "fairly" defined. The

issue of defining risk classes is conceptually complex, since the line
between sharing the risk, which is the basic principle of insurance,"

and subsidization, which occurs when people of widely varying risks

are grouped together, is difficult to draw.
For individual as opposed to group insurance a variety of criteria

are used to classify risks ,° thereby achieving some degree of individual

72 Id. at 318; see also S. HUEBNER & K. BLACK, supra note 31, at 24.4.
73 Id. at 316.
74 See text at notes 89, 94-100 infra.
75 S. HUEBNER & K. BLACK, supra note 31, at 399; D. McGILL, supra note 69, at

258-59.
n Testimony of Ardian Gill. Peters Record, supra note 45. at 945.
" See note 65 supra; see also S. HUEBNER & K. BLACK, supra note 31. at 363.
" S. HuEBNER & K. BLACK, supra note 31. at 363.
" Id. at 232-33.
" For individual life insurance, many different factors are used. including age, sex, build.

brafr& habits. and occupation. See id. at 364-68. For individual annuities, health is occasionally
"" 84,1 on to age and sex. Testimony of Ardian Gill, Peters Record, supra note 45, a

t A4
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equity. But in the context of group insurance, such as an employer's
program where all employees are compelled to participate as a condition
of employment, the meaning of individual equity is less clear. As the
Supreme Court recognized in Manhart, under a group insurance pro-
gram

the better risks always subsidize the poorer risks. . . . Treat-
ing different classes of risks as though they were the same for
purposes of group insurance is a common practice which has
never been considered inherently unfair. To insure the flabby
and the fit as though they were equivalent risks may be more
common aian treating men and women alike; but nothing
more than habit makes one "subsidy" seem less fair than the
other.81

Why then do most actuaries and insurance companies have such
strong views as to the usefulness and/or necessity of sex as a risk
classification factor in employee pension plans? Sex and age are the
only factors commonly used to classify risks in such plans.82 The claim
is that these are the only characteristics that are significant, stable, and
practical to measure at low cost.83 Health, for example, is impractical to
meastire at low cost and can change over time.84 Smoking, for which

. some claim sex is in part acting as a proxy," is an example of a
characteristic that is considered unstable, since it is within the power of
the individual to change at any time.86

One highly respected actuary sums up the reason for using sex as a
risk classification factor as follows:

It can quite correctly be pointed out that other character-
istics such as race, geographic location, smoking, medical
history, and family history are significant determinants of
future mortality. However, on the whole these elements do
not have anywhere near the overall importance of age and sex,
and also, some of them can be changed at the will of the
person involved or by future occurrences. Although such

" 435 U.S. at 710 (footnotes omitted).
" Testimony of Ardian Gill, Peters Record, supra note 45, at 921.
" Id.
" Id. at 928.
" See text at notes 41-42.49 supra.
"TIAA-CREF, Retirement Benefits for Men and Women. PArnarANT, July 1973. a 3-4

(lhareinaftix cited as Retirement Benefits /or Men and Women).
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other characteristics may be used for individual underwriting,
they would tend to have little aggregate effect on the large
groups generally involved in pension plans.87

It is difficult to find an actuary who does not hold similar views.

One actuary has, however, argued that "there simply is no compelling

actuarial reason why, having ignored health, class, smoking and other

important factors affecting longevity, we cannot now rid pension plans

of sex discrimination."88
In order to evaluate some of the possible effects of restricting the

use of sex as a risk classification factor it is necessary to review briefly

the two major types of pension plans and the way in which sex-based

mortality tables are used to calculate contributions and benefits. The two

types of pension plans are: (1) defined benefit (or formula benefit)

plans, and (2) defined contribution (or money purchase) plans.89 Either

type of plan may be contributory, whereby the employee pays part of

the cost, or noncontributory, whereby the plan is financed entirely by

the employer.90 Either type of plan may be insured, in which case the
insurance company not only administers the plan (that is, accumulates

and invests contributions and pays benefits) but also, in some cases,

assumes the legal obligation to pay the benefits "whether the amounts
contributed by the employer turn out to be more or less than required for

that purpose."91 Or, a plan may be trusteed (non-insured), in which
case the trustee administers the plan without assuming the legal obliga-

tion to pay the benefits.92 Also, under either type of plan the form of the

benefits may vary; for example, the benefits could be in the form of

annuities that are monthly sums only for life, or for a stated minimum

period of years and life thereafter, or, in some instances, the retiree can,

elect full or partial payment in the form of a lump sum.93
Under defined contribution plans the percentage of earnings going

into a pension plan is usually the same for each employee regardless of

" Myers. supra note 51. at 46.
" Anderson. supra note 50. at 7.
"W. GREENOUGH & F. KING. supra note 17. at 176; see also Actuaries Brief. supra note

I. at Al- A8
" Actuaries• Brief. supra note 8. at 5. A3. A4.
•• Id atAS. Insurance companies make available pension plans where they assume the

rsal" l'ealla/N.htY They also have plans where, in essence, they are trustees until retirement azd
111.* r.fr swev the pension payments.

• td is • . A7- As
▪ 4.4 • s Al. AS Se., note 1)9 and accompanying teat. notes 117.131*161 iorfra.
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age or sex." Defined contribution plans frequently are used by small
businesses and by the nonprofit sector." They are usually but not al-
ways contributory. The TIAA-CREF system serving educational insti-
tutions is the largest of the defined contr.ibution plans.96 In defined
contribution plans, benefits are not precisely stated in advance; rather
they are whatever pension can be provided at retirement out of funds
accumulated on behalf of each plan participant. The amount of the
benefits depends on the plan's investment experience97 and also on its
mortality experience and administrative costs.

In a defined contribution plan the accumulations for a female
worker and her male counterpart will be equal.98 Thus, if a female and
her male counterpart retiring on the same day were to receive the pen-
sion benefits as lur_a_j_l_Lrns,, the amounts of the benefits would be.identi-
cal. But if they receive the benefits as lifetime monthly_ payments, the
monthly benefit payment will be lower for the—fe—rriale workeijsin- ce she
is expected to live longer and to receive a greater number of payments
than the male.99 The benefits received by the man and woman are
considered to be actuarially equivalent,'°° that is, the present value of
the expected pension benefits is the same for both sexes. In other words,
the expected total retirement benefits — a stream of future income that
the average woman will collect over a longer period of time than the
average man — are of equal value as of the day of retirement.

But, as Anderson points out, actuarial equivalence is not an abso-
lute but depends on the classification categories chosen at the outset. '°'
The benefits are indeed actuarially equivalent, but only because the
dependence of mortality on sex and age alone is presumed (by using
sex-based mortality tables) and the calculations of actuarial equivalence
are made accordingly.102 If it were statistically useful to classify a
mortality table by a measure of obesity and blood pressure, for example,

" Id. at 23; W. GREENOUGH & F. KING, supra note 17, at 177.
W. GREENOUGH & F. KING, supra note 17, at 177.

"Id.
" Id. at 178; Actuaries' Brief. supra note 8, at A4-A5.
to Retirement Benefits for Men and Women, supra note 86, at 4.
" College Retirement Planning: 'Defined Contribution' and 'Formula Benefit' Plans. at 2

(June 1972) (TIAA-CREF memorandum).
1" Retirement Benefits for Men and Women, supra note 86. at 4.

Anderson, supra note 50, at 6.
1.3 Id.
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this nicaure could be included in the notion of actuarial equivalence,

and, other things being equal, "fit" persons would receive lower

monthly benefits than "flabby" persons.

Most persons covered by pension plans in private industry are in

defined benefit plans,'03 under which benefits are predetermined either

by a formula related to wazes or set at a flat level.'" The majority of .

these plans are noncontributory;'°5 the defined benefit plans that are

contributory usually provide for employee contributions that are less

than employer contributions and that are equal for a female employee

and her male counterpart,'°6 past practices of the Los Angeles Depart-

ment of Water and Power nom ithstanding.'"

Under defined benefit plans a female and her male counterpart

receive equal ponthly_benefits-Fut, if all other things are equal. the

employer's contributions on behalf of the female are higher. Since

women as a giouplicTeionger th-an Men as arrOtifi,"-a-gre-a-tei accumula-

tion is required for a group of female employees than for a group of their

male counterparts.'" Similarly, a greater accumulation is required for

"fit" people than for their "flabby" counterparts, although this differ-

ence is not explicitly taken into account by the mortality tables being

used. When monthly pension benefits are equal for males and females,

the female's benefits are considered to have al:rger actuarial value than

those of her male counterpart; that is, on the day of retirement, the

present value of the expected pension benefits is greater for the female

than for the male.
At present, the cost of the extra longevity of "healthy" people is

borne by the employer and/or by all employees, healthy and unhealthy.

Clearly, if females as a group live longer (for whatever reasons) than

males as a group, the cost of greater female longevity has to be borne by

someone. If the cost is not to be assessed against females, it must be

assessed against the employer and/or all employees in a group, both

103 Types of Private Pension Plans Reported to Department of Labor. at 1 (Mar. 31, 1975)

(data processed by 1CF, Inc. from U.S. Department of Labor ESS-1 Forms).
1" W. GREENOUGH & F. KING, supra note 17, at 178-79.
1" Actuaries' Brief, supra note 8, at 12.

Id. at 18. A3. The largest plan of this type is the Civil Service Retirement System. Id.
et A3

'4" See cc-It at note 7 supra.
(-,4kge Resat-runs Planning: 'Defuned Contribution' and 'Formula Benefit' Plans.

ape.* se AI. ad 2
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male and female. In either of these two cases the males would, at least to
some extent, be subsidizing the females. 1°9

The Manhart decision makes it clear that, at least in a defined
benefit plan, females alone may not beTeqiiifed-16-1YaSithe coit e-Xtia-_ 
female longevity."° Note, however, that the Court said it was not
questioning the insurance industry practice of taking the composition of
the work force into account in determining funding requirements for a
pension plan.' '1 Apparently it is still permissible to continue to use
sex-based mortality tables to estimate the cost of a pension plan as long
as the tables are not used to charge females more per month, as in
Manhart.

Another method of estimating funding requirements, while still
taking into account explicitly the sex composition of the work force, is
to construct a single mortality table for the group derived from sex-
based tables and data for the proportion of men and women in the
group."2 Such a table would then be used to determine benefits and
contributions for each employee (both male and female) made by the
employees and/or by the employer. Even if the use of sex-based mortal-
ity tables were prohibited, experience rating of a large employee group
with a relatively stable ratio of males to females would tend to produce a
similar single table.' 13 A single mortality table for an employee group is
often referred to as a "unisex" table,"4 although one hesitates to use
the term both because it is not (at least not yet) a word in the English
language and also because, not surprisingly, interpretations of its mean-
ing vary widely.

'66 Whether the cost is assessed in the first instance against an employer or that employer'swork force does not necessarily indicate who ultimately bears the burden. If the cost is initially paid
by the employer, the employer would tend to reduce his or her demand for labor and/or to lowerwages. The extent of the male subsidy would depend on the extent to which the cost is borne by theemployer of shifted to the employees in the form of lower wages, and also on the sex-composition
of the work force.
"6 435 U.S. at 708-10. It should be noted that in Manhart the cost of extra female

longevity w as paid by both the employer and the female employees. Actuaries' Brief, supra note 8,at 23 n.16.
'' 435 U.S. at 718.
"2 F. KING, MEN, WOMEN AND LIFE ANNUITIES 5(1976) (TIAA-CREF pamphlet).
'13 See Lautzenheiser. supra note 35, at 40.
"4 !d. at 40; EEOC v. Colby College, No. 78-1010, slip op. at l0 (1st Cir. Dec. IS,

1978); Comments of Teachers Insurance and Annuity Association of America and the College
Retirement Equities Fund on Proposed Amendments to the Equal Pay Act Interpretative Bulletin
and to the Office of Federal Contract Compliance Program Sex Discrimination Guidelines, at 14
(submitted to the U.S. Department of Labor, Oct. 23, 1978) [hereinafter cited as TIAA CoM-
Ment* F. KING. 4.;..”7ra nc.te. 112, rt 5-6.
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Requiring that monthly employee contributions and both monthly

and lump sum benefits be equal between the sexes means that the extra

cost of female longevity cannot be assessed exclusively against females.

One concern is that if it is assessed against employers, it will cause

employers in the long run to perceive female workers as more expensive

than male workers and thus be provided with a disincentive to hire

them. "5 Even though Title VII makes it illegal for an employer to

discriminate in hiring on the basis of sex,' 6 it is still of interest to

consider whether the employer has an economic incentive to do so. A

second, and rather different, type of concern involves possible reactions

of male employees. For example, it has been suggested that males

within a given plan might have an incentive to choose options other than

the single-life annuity"' and/or employers with predominantly male

groups might have an incentive to change plans.' '8 A third concern

involves issues of economic and legal equity in implementing Title VII

requirements, in particular, the question of retroactive relief. These

concerns are examined in the discussion that follows.

A. Possible Disincentive to Hire Females

Under noncontributory defined benefit plans, employers were, be-

fore Manhart, already paying the cost of extra female longevity. Al-

though there does not seem to be any problem at the present time, it has

been suggested that this situation may change as increasing numbers of

women enter the labor force and move into high paying jobs."9 (Em-

ployee benefits, and therefore employer costs, are often a function of

salary.) While in theory, if all other things were equal, the extra em-

"5 Bergmann & Gray, supra note 56. at 27; Lautzenheiser, supra note 35. at 40; see also

Bernstein & Williams, Title VII and the Problem of Sex Classifications in Pension Programs. 74

CoLum. L. REV. 1203, 1212 (1974).
1° The statute provides in part: "It shall be an unlawful employment practice for an

employer . . . to fail or refuse to hire . . . any individual . . . because of such individual's race,
color, religion, sex, or national origin." 42 U.S.C. § 2000e-2(a)( I) (1976).

Testimony of Ardian Gill, Peters Record, supra note 45, at 1025-26. A single life
annuity pays an income to a retired employee as long as he or she lives. For a given accumulation, a
smite life annuity provides a larger monthly income than other options such as a joint-and-survivor
opt),•3 Of a period-certain-and-life option, since under these other forms of benefits there is the
Pii.d.,•10y that a monthly income will continue beyond the life of the employee. TIAA-CREF.
Y•a ain't r ANNUITY II (Feb. 1977) (pamphlet); tee note 139 and accompanying text &
&At IM a

' • TI A A Cnnurwrits supra note 114. at 16-17.
• • is t lvstr. 17. 1977 at 05. 0'1. 1.
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ployer expense associated with greater female longevity could become
an incentive not to hire women, there are several empirical reasons why
this seems unlikely to occur.

The first, and possibly most important, reason is that in estimating
costs for a defined benefit plan, actuarial assumptions are made about all
sorts of factors — not just sex — in order to calculate funding costs.120
Moreover, these factors may vary among plans, since in the final analy-
sis they are a matter for the actuary 's professional judgment.' 21 Factors
that are usually included are the age and sex composition of the group,
the applicable mortality assumption for active and retired employees,
turnover rates, present and expected levels of employee compensation,
administrative costs, ages at retirement, and interest rates. 122 In brief,
the sex composition of the work force is far from being the only or even
one of the more important factors in pension plan funding.

In addition, the fact that female employees generally have higher
turnover rates than male employees'23 may, to some extent, offset the
cost to the employer associated with extra female longevity. Under a
defined benefit plan, higher female turnover reduces the aggregate cost
of female pension benefits both because the employer's cost increases
with an employee's age and length of service124 and also because of
vesting requirements, which many consider an important source of dis-
crimination against women. 125 Pension rights based on employer contri-
butions are said to be vested if, when an employee leaves a particular
employer, he or she has the right to receive benefits based on those
contributions. '26 The Employee Retirement Income Security Act of
1974 (ERIS A) sets minimum standards for vesting of employer contri-
butions77-But even under-ERIS Alf is possible that someone with less
than-fen years Of Service may have no portion of the employer contribu-__
tiorivesta 128 If ail-individual leaves an employer before any of the-__ _

'27 W. GREENOUGH & F. KING. supra note 17, at 192.
121 Anderson. supra note 50, at 6.
'22 W. GREENOUGH & F. KING, supra note 17, at 192.
1" EMPLOYMENT STANDARDS ADMINISTRATION, U.S. DEP'T OF LABOR, 1975 HANDBOOK

ON WOMEN WORKERS 60-64 (1975).
'24 College Retirement Planning: 'Defined Contribution' and 'Formula Benefit' Plans.

supra note 99. at 3.
25 See, e.g.. CIVIL RIGHTS DIVISION. U.S. DEPT OF JUSTICE, THE PENSION GAME: THE

AMERJCAN PENSION SYSTEM FROM THE VIEWPOINT OF THE AVERAGE WOMAN 67-68 (Report o(
the Task Force on Sex Discrimination).

1" W. GREENOUGH & F. KING, supra note 17, at 163.
127 29 U.3.C. f 1053 (1976).

rrt t rnc,,74
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benefits are vested, he or she will forfeit any claim mempLoyer,funded

pension benefits, and contributions apparently made on his or her behalf

by the employer will ultimately be used for other employees. Thus

under a defined benefit plan, an employer with high turnover will, other

things being equal, have lower pension costs. At present, therefore,

vesting requirements work to the disadvantage of many females and, at

least to some extent, offset the employer's cost associated with extra

female longevity. 129
Another reason that employers are not likely to be disinclined to

hire women due to their higher pension costs is the form in which the

extra cost is paid. Under defined benefit plans, employers pay their

pension contributions as a lump sum, that is, as an unallocated sum that

is not broken down by age or sex characteristics of the work force.'"

Employers may ask their actuarial consultants about the factors causing

changes in contribution rates over time, but the appearance of increasing

numbers of females in more highly paid positions is likely to occur only

gradually and, as noted earlier, will be only one of many factors affect-

ing employer contributions.
Over time the employer may be able to shift part or all of the cost

of extra female longevity to all employees either through smaller in-

creases in pension benefits or smaller increases in net wages. To the

extent that the cost of extra female longevity is borne by the employees

themselves, both male and female employees might have an incentive to

be part of a predominantly male work force, since, if other things were

equal, their pension benefits or their net wages would be higher in a

predominantly male work force. If other things truly were equal and if

employees acted on this basis, one might expect, for example, employee

groups within a given occupation and geographic area to have similar

ratios of males to females, since females as well as males would have an

economic incentive to move out of groups with more females and into
ones with more males. However, it must be emphasized that this type of
analycis singles out one of a multitude of complex factors affecting labor
aLs.:ket hehas ior and wage determination, and there is no empirical
rt46°41 t41 think that the financial consequences of all employees in a
r the burden of extra female longevity would be particu-
lar. • •—;.ft4-1:Ifl (Seta-mining suLh behavior.

" • kwho:o lit rears bet Lie • .f ...ES a givim tursc.cr r.
4.4 ir eft 6• •••••,••• • ow 1, S.-vsb. • eir h.roag Icsa.s.11r. T,crkl.4 ba

1



360

20 [Vol. 2

Creating disincentives to hiring females has also been suggested as
a problem under defined-contribution plans if monthly benefits were
required to be equalized between the sexes and the cost of extra female
longevity were assessed explicitly and visibly against the employer.'3'
For example, one of the possible ways that has been suggested to
equalize TI A A's monthly benefits between sexes, should the courts
require such equalization, is having employers "top up" female accu-
mulations. Topping up means making a female's accumulation at the
time of retirement greater in dollar terms than that of her male counter-
part in order for monthly single-life annuity payments to be equal;'32
one method of doing so is for employers to make additional payments on
behalf of a female throughout her career. In other words, using sex-
based mortality tables, a female's accumulation at the time of retirement
is explicitly made greater than the male's accumulation so that monthly
benefits can be equal. '33 Such a procedure would explicitly and visibly
raise the cost of females to employers. Moreover, if the burden of
topping up for a female's entire career were to be placed only on the last
employer, a method that is unlikely to be suggested seriously, employers
would have a significant incentive not to hire women within a few years
of retirement. This disincentive to hire older women would be compara-
ble to, but much more extreme than, the disincentive to hire older
workers of either sex under some defined benefit plans. 134

B. Possible Reactions of Male Employees

One imaginable response of males to Manhart would be similarly
to challenge any employee group life insurance plan that may require
higher premiums from a male employee than his female counterpart or,
alternatively, as in TIAA collective life insurance, provide a male em-

' See, e.g., Van Alstyne, Equality for Individuals or Equality for Groups: Implication.;
of the Supreme Court Decision in the Manhart Case. 64 AAUP BULL. 150, 154 (Sept. 1978).

l" Retirement Benefits for Men and Women, supra note 86, at 6.
131 Since "topping up" creates a greater accumulation of funds for a female than for her

male counterpart. it raises technical questions as to how to deal with pre-retirement death benefits
and with options other than the single life annuity. See note 168 and accompanying text infra.
"4 Although objective evidence is lacking, employers who have chosen a defined
benefit plan may find costs so high for new employees in the upper age brackets that
they may feel almost forced to discriminate against older job-seekers in their hiring
practices. In order to eliminate this potential for discrimination, the Pension Reform
Act of 1974 allows defined benefit plans to exclude people from any benefits under
the plan if they arc initially employed within five years of the normal retirement age.

W. GREINOUGI4 & F. Kis°, supra note 17, at 189.
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ploNee v.ith a smaller amount of *insurance than his female counter-

part.'3 Since the use of sex-based mortality tables gives opposite re-

sults in life insurance and pension plans, for a given amount of life

insurance a higher premium is required for a male, who on average is

expected to die sooner than his female counterpart. The apparent ab-

sence of male challenges to employee group life insurance plans may

reflect employer inconsistency with regard to life insurance and pension

plans offered employees. For example, both the Los Angeles Depart-

ment of Water and Power and a university that has been sued under Title

VII for providing lower monthly pension benefits for women than for

men have group life insurance plans that do not require male employees

either to pay a higher premium or to receive a smaller amount of insur-

ance than their female counterparts. "6

With regard to pension plans themselves, a variety of male reac-

tions to Manhart have been suggested. The discussion below assumes

that monthly employee contributions and both lump sum benefits and

periodic benefits (under all payment options) must be equal between the

sexes in employer-sponsored pension plans. If this caused large num-

bers of male employees to change options or employers with pre-

dominantly male employee groups to change plans, it could mean that,

although for any given benefit plan the mortality experience of males

and females would be pooled, in practice the relevant mortality expe-

rience for a given option or plan would reflect a predominantly female

group.
The Supreme Court specifically noted in Manhart that "[n]othing

in our holding implies that it would be unlawful for an employer to set

aside equal retirement contributions for each employee and let each

retiree purchase the largest benefits which his or her accumulated contri-

butions could command in the open market."37 Thus, assuming he

were allowed to do so, one possibility for a male would be to take his'

employee group pension benefits as a lump sum at retirement,'" and

Plaintiffs' Post-Trial Memorandum at 7, Peters v. Wayne State Univ.. Civ. No. 67016
5

D Mich Sept. 28. 1977).
Id at 55. 435 U.S. at 710 n.19. Under such plans the employer's cost (*group life

a...aweit higher for s male than for his female counterpart. It should be noted. bowever. that

Imiciv Try prntacie costs arc generally much higher than life insurance costs. See U.S. Dc'-1

L• • • LAson STATISTICS 236.
.'• 4 S at 717-18 (footnote omitted).

pians do mot allow a retiree to elect full psyniczt in the fcrrn ofa fimvi
twos 4-4 raae•Se. the TI A A system permits commutation of ansu.inssna of 10% of the
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then purchase an individual immediate annuity from an insurance com-
pany, whose individual policies are not covered by Title VII. However,
for a given lump sum it is not cleat that a healthy male could obtain from
an insurance company an individual immediate single life annuity with
monthly payments larger than those under his employee group plan,
despite the fact that the insurance company would be using sex-based
mortality tables. One major reson is the high transactions cost associated
with switching: The so-called "loading charge" required by an insurance
company for the purchase of such an annuity in order to cover the
company's expenses and/or profits would decrease the amount of pension
provided for a given lump-sum premium.

If purchasing an annuity in the open market were not a viable
alternative, an individual male might consider simply choosing an op-
tion other than a single-life annuity within his employee plan. The
likelihood of a male's doing so is contingent upon a critical assumption
that is rarely made explicit, namely that an individual male perceives his
own longevity as being less than that of his female counterpart. Grant-
ing this assumption, the male would also perceive that the value of his
lump sum benefit is greater than the present value of his expected
monthly pension benefits, and he might therefore opt for the lump sum
rather than a life income. However, unless a competitive annuity existed
in the open market, a male choosing a lump sum would lose the essence
of a pension, namely, a monthly income that cannot be outlived. An
individual male acting on these considerations might take some portion
of his pension benefit in the form of a lump sum to capture the perceived
greater present value and the remainder in the form of lower periodic
annuity payments. It seems unlikely, however, that a large proportion of
males would elect to take their entire benefit in the form of a lump sum
solely as a result of the equalization of all forms of benefits between the
sexes.

Other possible options within a given plan would be a period-
certain-and-life option, that is, payment of a monthly income for the
lifetime of the employee but with a minimum number of payments
guaranteed to his or her beneficiary,"9 or a joint-and-survivor option,

value of the pension into a lump sum at retirement. YOUR RETIREMENT ANNUITY, supra note 117.
at 13. The United Nations Joint Staff Pension Plan permits commutation of one-third of the value
of the pension. Myers. supra note 51. at 46.

I" TlAA, for example, offers a life annuity with payments guaranteed to a beneficiary kr
either 10 or 20 year minimum periods. YOUR RETIREMLNT ANNUITY, supra note 117.M 12
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under v. hich some percentage of the original benefit continue
s to be paid

to the surviving spouse. Presumably, in choosing options a 
male would

evaluate as he now does the state of his health, his financial situation,

and, if relevant, his spouse's health and financial situation. Typically,
 a

period-certain-and-life option, which for a given lump sum provide
s

lower monthly payments than a single-life annuity. is chosen only by

someone who perceives at the time of retirement that his or her life

expectancy is so short that he or she expects to die before the end of the

guaranteed period. The joint-and-survivor option is likely to be chosen

by someone who is very concerned about providing for the financial

security of his or her spouse. Thus, in practice, even if as a result of the

equalization of benefits between the sexes, a male perceives a change i
n

the relative worth of the period-certain-and-life option or of the joint-

and-survivor option vis-a-vis the single-life annuity, it is not clear that

this perception would be a determining factor in the choice for most

males.
Moreover, even if a male were to make his own present value

calculations based on a male mortality table, mathematically the value

of these other benefit options relative to the single-life annuity would be

heavily dependent on the method by which benefits are equalized be-

tween the sexes. For example, if benefits were equalized between the

sexes separately for the population taking each option, then a male

might have a strong incentive to switch from a single-life annuity to a

period-certain-and-life option. However, assuming that benefits under

all options were equalized between the sexes "by a method that spreads

the cost as widely as possible across the various payout options,""° it is

not clear that the incentive for a male to choose options other than the

single-life annuity would be different than at present.

It has been suggested that an absolute ban on or exteme restrictions

on the use of sex in estimating pension costs would result in a problem

of selection against insurance companies, specifically, that employers

with predominantly male groups would either select insurance compa-

nies that insure predominantly male groups or would self-insure by

voting up trusteed plans."' Such a situation would not occur as a result

thc Manhart decision, since sex can still be taken into account in

4..kt4-rm1ning costs for each plan. The Manhart decision did not "call
*.t) 4c•2ion the insurance industry practice of considering the compo-

a a ...•••ftribet 101.'0 wile 114. at 38
weer • ithabe I . 41. Myers• torwa acce 111 46'
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sition of an employer's work force in determining the probable cost of a
retirement . . . plan."142 In general, it is not relevant here whether the
employer is explicitly assessed the cost of extra female longevity or
whether a single mortality table is used to determine contributions and
benefits, since, if the sex composition of a group is taken into account in
constructing a single mortality table for that particular group, there
would be no incentive for the group to switch insurance companies or to
self-insure.

There is, however, a potential problem of selection in the TIAA
system if a single mortality table is constructed, taking into account the
sex composition of the group, in order to determine contributions and
benefits. Under TIAA, although there are many employers, the
company's insured population comprises one employee "group." Thus
one or more universities with predominantly male faculties might decide
to opt out of TIAA. perhaps setting up trusteed plans or purchasing their
own group plans from another insurance company. since the mortality
experience of a predominantly male group would presumably be worse
than that of the TIAA population as a whole. At present, TIAA has the
advantage of its dominance of the pension market for employees of
educational institutions, its extremely low expenses, full and immediate
vesting of employer contributions, the "portability" of its contracts as
employees move from one institution to another, and intangible ele-
ments such as the prestige some universities might feel is attached to
being part of the TIAA system. But industrial structures arc not perma-
nent, and these factors could change as circumstances change.

The Manhart decision does not require that a single mortality table
for a group be derived from experience without explicitly considering
sex. Even if it did, large predominantly male employee groups still
would not have an incentive to switch from a self-insured basis or from
insurance companies with predominantly female insured populations to
insurance companies with predominantly male insured populations,
since each large group is experience rated independently; that is, an
insurance company does not pool its large groups for experience rating.
Small groups are also experience rated as to their mortality experience
compared with what would be expected from the age and sex distribu-
tion of the group, but the rating is generally given a minimal weight in
actuarial calculations because of its statistical unreliability;143 and thus
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thc group is largely dependent on an insurance company's mortality

experience with other groups. Therefore small groups might have some

incentive to select insurance companies on this basis. However, it is

difficult to imagine plans for small groups differing widely among insur-

ance companies because of the sex composition of an insurance
company's insured small-group population, since female small groups

would also have an incentive to switch to companies with a pre-
dominantly male insured population. Also, insurance companies could
be prevented by state regulation from discouraging or rejecting groups
on the basis of their sex composition.

A more extreme case would be an absolute ban on the use of sex as
a risk classification factor both in employee group insurance and in
individual underwriting. Sex then could be reflected in insurance rates
for individuals only through an insurance company's experience with its
population of individual insureds. Since that experience would be af-
fected by the sex composition of the company's individually insured
population, in the annuity market there then would be an incentive for
individuals to select or switch to companies with a predominantly male
insured population.'44 But since females as well as males would have
this incentive, it seems unlikely that some insurance companies would
end up with predominantly male insured populations and others with
predominantly female insured populations; in theory, assuming the mar-
ket operated efficiently, selection on the basis of the sex composition of
an insurance company's population would result in male to female ratios
that would tend to be equal among insurance companies."5

C. Implementation and Retroactivity

Assuming that Title VII requires equal monthly employee contri-
butions and also equal monthly and lump sum benefits between the
sexes, reasonable implementation of this requirement is perhaps more
difficult in the pension area than in other situations. The Supreme
Court's ruling on retroactivity in Manhart, the consent decree in Hen-
derson and the possible methods of equalization suggested for the
11 A A system illustrate the particular problems.

_
" the life insurance market, there would be an incentive to select ca• switch to

• •R:e..4,1111, f,rnale

s rn.;:),!

69-789 0 - 81 - 24
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As the Supreme Court recognized in Manhart:

These plans, like other forms of insurance, depend on the
accumulation of large sums to cover contingencies. The
amounts set aside are determined by a painstaking assessment
of the insurer's likely liability. Risks that the insurer foresees
will be included in the calculation of liability, and the rates or
contributions charged will reflect that calculation. The occur-
rence of major unforeseen contingencies, however, jeopar-
dizes the insurer's solvency and, ultimately, the insureds'
benefits. Drastic changes in the legal rules governing pension
and insurance funds, like other unforeseen events, can have
this effect.'"

Primarily for this reason, the Court concluded that "the rules that
apply to these funds should not be applied retroactively unless the legis-
lature has plainly commanded that result."47 The Court also empha-
sized that its prohibition against employee contributions differing by sex
represented a marked departure from past practices based on valid actu-
arial tables,'" and noted that although Title VII was enacted in 1964,
this was apparently the first litigation challenging these practices. '49
The Supreme Court specifically stated, however, that it was not qualify-
ing the presumption of retroactive relief in Title VII cases that it had
previously set out in Albeinarle Paper Co. v. Moody.15°

As a result of the Supreme Court's ruling, female employees at the
Los Angeles Department of Water and Power did not receive any refund
of past excess contributions to the pension fund. The district court had
ordered and the Ninth Circuit had affirmed retroactive relief,'" and the
district court had determined that the amount of relief should be based
on the full difference between contributions of a female and her male
counterpart to the retirement fund. '52 The Supreme Court observed that
even if the grant of retroactive relief had been approved, the amount
ordered by the district court might have been too large. 153 The Supreme

'46 435 U.S. at 721.
'47 Id. (footnote omitted).
'4' Id. at 722.
'"Id.
"° Id. at 723 (referring to 422 U.S. 405(1975)). Cf. "On the question of retroactive relief.

Man/tar: appears only to add a degree of uncertainty to the question of its propriety in individual
Title VU cases." The Supreme Court, 1977 Term, supra note 18, at 308.

15' Nianhart v. City of Los Angeles. Dcp't of Water and Power, 553 F.2d 581, 59l-92(
Cit. 1976). vacated and remanded, 435 U.S. 702 (1978).

See 435 U.S. at 719.20 n.36.
"3 Id.
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Court noted that if employer contributions had remained unchanged and

male and female contributions to the plan had been equal, the joint

contribution rate would have been higher than the actual male contribu-

tion rate.'" But, although this proposition is true, the fact remains that

male employees did not contribute at this intermediate rate; thus it is not

obvious that the district court's approach was incorrect.

Aside from the question of retroactive relief, the equality in em-

ployee contributions required by Manhart, and by the California statute

that legislatively eliminated unequal employee contributions,'-45 could

have been implemented either by increasing contribution rates for males

and lowering those for females to an intermediate level, or by lowering

the female employee contribution rate to the male rate and providing

extra employer contributions on behalf of the female.156 The latter

solution was the one actually adopted.157 It was very easy to implement

and presented no problem in terms of funding benefits, since as soon as

the extra female employee contribution was eliminated, an extra em-

ployer contribution was substituted as part of the unallocated employer

contribution to the plan.
In a defined contribution plan the issues of implementation and

retroactivity become more complex, since the inequality to the em-

ployee begins to occur at the time of retirement in the form of benefits

that were funded years earlier. This means that if periodic benefits were

to be equalized between the sexes as of a given implementation date

without any lowering of male benefits associated with pre-implemen-

tation contributions (which arguably would be a violation of the Equal

Pay Act,158 if not also of Title VII), there would be two parts to the

funding requirement.

"4 Id.
t" CAL. Gov 'T CODE § 7500 (West Supp. 1978); see text at note 9 supra.

"4 In Los Angeles, effective January 1, 1975, a female's contribution rate was lowtTed to

that of her male counterpart. City of Los Angeles, Board of Administration of the Department of

Mater and Power Employees Retirement Plan, Res. No. 124 (adopted Aug. 22. 1974). and Res.
113 (adopted Dec. 23, 1974). See also Letter concerning Manhart. from City Anorney of

1 • Angcics to Clerk. United States Court of Appeals for the First Circuit (Nov. 1. 19781•
The Los Angeles Department of Water and Power "did not increase the men's contribu-

*••• rim* 'NEN &site California law prohibits decreasing pension benefits without giving concomitant
9.4"•• Letter. supra note 156. at I.

• Ts., 1.4..al Pay Act of 1963 requires employers to pay the same wage rate to mca and
'.-at .,./k in the same establishment, except where there is a wage differential

tryt kictJ cu.cptions: "(i) a seniority system; (ii) a ment syst:m; (iii) a
•-••• :•-• 6 4uality of production; or (iv) a differential based oo

• • • •r•-• va,t, al.., provides -that an employer e.ho is paying a wage
• .4 4, e• impA4r t•• it a hall re. 4. trt order to comply owttlt the provisions of
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The first -part of the funding requirement arises because female
benefits received after the implementation date would be higher than
expected. These extra benefits would not have been funded, and thus
there would be a gap to be made up. No such funding gap would arise if
the only benefits that were required to be equalized were those asso-
ciated with contributions made after the implementation date.'"

The second part of the funding requirement is simply the cost of
extra female longevity associated with future benefits that, as of the
implementation date, have not yet been funded by any contributions.
For example, if upon implementation contributions were raised for a
thirty-year-old male and a thirty-year-old female in order to reflect the
new benefit requirements, benefits based on these post-implementation
contributions would not be paid for thirty-five years. There are, of
course, intermediate cases; for example, an employee now fifty years
old might, upon retirement, have fifteen years worth of post-
implementation contributions plus twenty years of pre-implementation
contributions that would either require additional funding (for a female)
or for which the associated benefits would remain unequal between the
sexes.

In Henderson, the parties "applied" Manhart to a defined contri-
bution plan by, agreeing that sex-based mortality tables could not be
used to calculate refund annuity benefits for employees retiring after
July 1, 1978. and that benefits for females retiring after that date would
be raised to the level of male benefits prior to that date. '6° The consent
decree did not specify the source of the additional funding that would be
required. But in this case the employer, the State of Oregon, will make
up the gap in funding for the unexpected increase in benefits and will in
the future contribute more each month into the retirement fund for its
female employees than for its male employees.)6'

this subsection. reduce the wage rate of any employee." 29 U.S.C. § 206(d) (1976) (emphasis
added). See note 164 infra.

"" T1A A has argued that if equalization of benefits between the sexes is required, this
implementation rule would he the appropriate one to use. 71A A Comments, supra note 114. at 50;
Defendant T1AA-CREF's Post-Trial Brief at 97, Peters v. Wayne State Univ., Civ. No. 670165
(E.D. Mich. Sept. 28. 1977). See note 164 infra.

see Henderson v. Oregon, Civ. No. 74-538 (D. Ore. Sept. 20, 1978). The judgment also
stated that the State of Oregon had no obligation to recalculate refund-annuity benefits for female
employees already retired or retiring before July 1, 1978. Id. at 2. A refund annuity is one that
"guarantees to return in one iimner or another a portion or all of the purchase price of the
annuity." D. McGiu., supra note 69, at 119.

se' Minutes of Etwrd Meet:ng, Oregon Public Employees Retirement System. May 25.

4
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Should the Supreme Court's decision against retroactive relief be
interpreted to mean that only monthly benefits associated with post-
implementation contributions must be equalized between the sexes in
the TIA A system, there are basically two approaches to funding.'62
One possibility would be for employers, as discussed above, to institute
the practice of topping up female contributions indefinitely into the
future. The other possibility would be for TIA A to construct a single
mortality table for its insured population and to use the table to deter-
mine benefits associated with post-implementation contributions. Com-
pared with previous benefits, these benefits associated with post-
implementation contributions could be raised for females and lowered
for males.'63 Alternatively, benefits for both sexes could be set at the
higher pre-implementation male level. In that case, increased contribu-
tions would be needed; they would take the form of higher contribution
rates for each employee, male and female, and could be made by the
employees and/or by the employer.

If the courts were to require immediate equalization of all periodic
benefits in the TIA A system for annuitants retiring after the implemen-
tation date, it would be difficult to meet the resulting funding gap
without creating serious inequities.'" One possible way to make up the

162 Other approaches — for example, conversion to employer-owned group contracts and'or
to defined benefit plans — would change the basic characteristics of T1 A A's product; that is. they
would involve giving up individually owned contracts. T1AA Comments, supra note 114. at 35;
Retirement Benefits for Men and Women. supra note 86, at 6.

163 T1AA has also suggested that lowering these male benefits might be a violation of the
Equal Pay Act. T1AA Comments. supra note 114, at 50. However, there may be a distinction
between benefits based on pre-implementation contributions and benefits based on post-
implementation contributions; it is not clear why the latter, at least, could not be lower than what
they would have been if the male and female mortality experience had not been pooled.

TIAA-CREF has urged that the Wage and Hour Administrator, should the proposed amend-
ment be adopted, see note 15 supra. have the Department of Labor specifically state "that use of
'unisex' or merged payout rates for future service benefits (benefits associated with post-
implementation contributions) will not be construed as a wage reduction prohibited by the statute.-
Id

I" If. as of the implementation date, male benefits associated with pre-implementation'
contributions were lowered and female benefits associated with pre-implementation contributions
%ere riuved to an intermediate level, the funding gap could be avoided; however. doing so might be

al tr. note 158 supra. T1AA has argued that lowering male benefits associated with pre-
.r•-*!ation contributions would be an abrogation of individually owned contracts, and a
• • .4 trate incurance laws and/or of the Equal Pay Act. TlA A Corrunents. supra note 114.
• • •• cr•,1 Mcmecandurn, supra note 24. at 31. 43. The First Circuit has also raised the ISSDe

4 itt•re., t in this situation. EEOC v. Colby College, No. 78-1010. slip op. ad 11 (1stf • tim.
4 “vitract with each individual employee states:

' • r..-.1s.a.e••guarariteell amount of your life armuity.. . . Each such
• 1.•%.*•-• Prr ii' Rot, St hedule in effect under this contract at the
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funding gap would be for each employer to top up, as of the implemen-
tation date, the accumulation to date of every female employee, an '
accumulation resulting from contributions to TIAA-CREF throughout
her career regardless of whether she had changed employers. The em-
ploying institution would then be asked to assume liability not only for
its own past violations of Title VII but also for the past violations of
other institutions. In practice, it would be difficult to have each former
employer of a particular female top up contributions associated with her.
employment by that employer; moreover, even if such a solution were .
feasible, it would still be retroactive from the employer's point of view.

III. RELATED LITIGATION

A. Implications of Manhart for Other Cases
Involving Employee Pension Plans

Decisions in two cases that are pending in federal district courts
involving monthly pension benefits that are unequal for a female and her
male counterpart may be handed down as this article goes to press,'65
and a trial on the merits may begin in a third, EEOC v. Colby Col-
lege .166 After Manhart, the obvious primary issue in these cases is the
extent to which inequality between the sexes in periodic pension bene-
fits is legally comparable to the inequality in pension contributions by
male and female employees that was found to be a violation of Title VII
in Manhart. The approach of Manhart suggests that the Court would

time the premium is due. This schedule will be the Schedule on Page 9 until further
notice; if a new Schedule is substituted under the provisions of this contract, such
substitution will not affect the portions of benefits already purchased.

Specimen TIAA Retirement Annuity Contract at 1 (emphasis added). "The annuity income . . .
provided by premiums . . . while this Rate Schedule is in effect will be calculated on the following
bases: . . . (3) for income methods involving life contingencies, mortality according to the 1971
Individual Annuity Mortality Table with ages set back 5.5 years for males and 7 years for
females." Id. at 9. Similarly, the CREF contract states: "Each premium purchases Accumulation
Units representing your proportionate share in CREF (,) . . . the dollar amounts payable beans
determined by actuarial methods as described in the Rules of the Fund, a copy of which is
furnished each Participant." CREF Retirement Unit-Annuity Certificite at I.
"5 Peters v. Wayne State Univ., Civ. No. 670165 (ED. Mich. Sept. 2G, 1977); Spirt +.

Teachers Ins. and Annuity Ass'n, 416 F. Supp. 1019 (S.D.N.Y. 1976).
66 439 F. Supp. 631 (D. Me. 1972), rev'd and remanded. No. 78-1010 (1st Cir. Dec 18.

1973).
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consider them in the same way, at least in the context of the employer-
employee relationship covered by Title VII. In a footnote in Manhart,

the Court stated that "[t]he Department's pension benefits. and the
contributions that maintain them, are 'compensation' under Title
V11."167 Therefore, if unequal contributions by male and female em-
ployees constitute sex discrimination in compensation, it would seem to
follow that unequal benefits must be similarly discriminatory. While
"benefits" might be interpreted by some to mean equal lump sum
benefits but not equal periodic benefits, the actuarial rationale for identi-
cal lump sums but unequal periodic benefits rests on the use of sex as a
classification factor in determining employee benefits,'68 which the
Court has already rejected as a violation of Title VII in determining
employee contributions. 169

As the First Circuit stated when it remanded Colby College to the
district court for trial on the merits,

If the statute's [Title VII's) "focus on the individual" forbids
an employer from treating women as a class with respect to
annuities so as to require from them higher premiums . . . it is

435 U.S. at 712 n.23 (emphasis added). It is not clear whether this statement refers to
employer contributions as well as to the employee contributions at issue in Marthart. The Court
also stated that "[w]e need not decide whether retirement benefits or contributions to benefit plans
are 'wages' under the [Equal Pay) Act, because the Bennett Amendment extends the Act's four
exceptions to all forms of 'compensation' covered by Title VII.— Id. (The Bennett Amendment.
which became part of § 703(h) of Title VII of the Civil Rights Act of 1964, provides that a wage ot
compensation differential based on sex is not unlawful under Title VII if it is authorized by the
Equal Pay Act of 1963. 42 U.S.C. § 2000e-2(h) (1976). See note 158 supra for the specific
provisions of the Equal Pay Act.) See note 186 and accompanying text infra for a discussion of the
proposed amendment to the Wage and Hour Administrator's interpretative bulletin.

See text at notes 98-103 supra. Similar reasoning would apply to benefit options other
than the single life annuity that has been used as the example in this article. A common option is the
joint-and-survivor annuity under which some percentage of the original benefits continues to be
paid to a surviving spouse. At present, under defined benefit plans. monthly payments for these
options are usually calculated on the basis of the lump-sum present values of the single life annuity
benefits, which are greater for a female than for her male counterpart. See text at note 108 supra.
Attuming that a male retiree and a female retiree and their spouses are the same age, then for the
14—,r single life employee pension for the two retirees, the female and her spouse receive larger

benefits under a joint-and-survivor option than the male and his spouse. If benefits under
•"'s Pe. .4 ()mons were calculated on the basis of a single mortality table for the employee
r 
• 4: 

t-,, (“uplcs would receive equal monthly benefits. TI A A Comments. supra note 114,
• 

ke 11."4" benefits were not at issue. The Court observed that —monthly benefits for menspa._ mune age. uniority. and salary are equal.— 435 U.S. at 705. This statement
.• rt,ets sik.ky the single life annuity option: ItJhe plan itself [was] net in the

. het her firms of benefits other than the single life annuity were equal
4 1 s at 70c f) 3.



372

32 [ Vol. 2

difficult, to perceive a distinction that would permit a plan
whereby women make contributions equal to those of men but
receive smaller monthly benefits. The same would appear
with regard to the Court's treatment of the Equal Pay Act. '7°

As noted earlier, the State of Oregon assumed Manhart would be
applicable to an employer-operated defined contribution plan with un-
equal periodic benefits when it signed a consent decree requiring that
monthly benefits in its retirement plan for state employees be equalized
between the sexes as of July 1, 1978)7' Also, in part as a result of the
Manhart decision, the 'Wage and Hour Administrator has proposed an
amendment to its interpretative bulletin under the Equal Pay Act that
would require both equal benefits and equal employee contributions
between the sexes.' 72

Colby College ,and the other pending Title VII TIA A cases present
a somewhat different factual situation than Henderson, since TIAA is a
private insurance company. Here, a threshold question is whether

1" Colby College. slip op. at 8.
17' Henderson v. Oregon, Civ. No. 74-538 (D. Ore. Sept. 20, 1978); see text at note 14

infra.
In Reilly v. Robertson. periodic benefits differing by sex in the Indiana state teachers'

retirement system were challenged in state court; the Indiana Supreme Court found the plan's
sex-differentiated benefits to be in violation of the Equal Privileges Clause of the Indiana Constitu-
tion (IND. CoNsr. art. 1, § 23) and also of the fourteenth amendment of the United States
Constitution. 360 N. E.2d 171, 177 (Ind.), cert. denied. 434 U.S. 825 (1977).

1" 43 Fed. Reg. 38.029 (1978) (amending 29 C.F.R. § 800.116(d) (1977)). At present,
pending adoption of the proposed amendment, the Wage and Hour Administrator's interpretative
bulletin contains what is known as the "eitherlor•' rule, which states that the Equal Pay Act is not
violated if an employee benefit plan either provides equal benefits to male employees and their
female counterparts or if an employer makes equal contributions to the plan on behalf of all
employees. 29 C.F.R. § 800.116(d) (1977).

By contrast. the EEOC, which is charged with enforcing Title VII, has regulations that
make it a violation of Title VII for an employee group pension plan to provide unequal benefits
even if employer contributions are equal. 29 C.F.R. § 1604.9(e)-(f) (1977). As the Ninth Circuit
noted in its Manhart decision. "i Like the Wage and Hour Administrator's, these regulations do
not squarely cover the present case." 553 F.2d at 590. (In Manhart the challenged practice was
unequal employee contributions.)

The EEOC is, however, the plaintiff in three of the pending cases involving defined
contribution plans under which periodic benefits differ between the sexes. See note 13 supra.
Moreover, Title VII provides that if, after a specified time, the EEOC has not secured an appropri-
ate conciliation agreement or filed a civil action, a complainant may seek a "right to sue letter"
from the agency and sue the employer, 42 U.S.C. § 2000e-5(f)( 1) (1976), either as an individual or
through a class action. Excluding the three EEOC cases. Manhart and all but one of the other
casts listed in note 13 supra were brought as class actions. No class actions can be brought under
the Equal Pay Act.

As of July I, 1979, as part of a government reorganization, enforcement of the Equal Pity
Act will t.e trsr.5.fm-e3 from the We and !tour Administrator to the EEOC.
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TI A- CR EF is an agent of the employer. since "Title VII and the

Equal Pay Act primarily govern relations between employees and their

employer, not between employees and third parties."73 Manhart did

not present this issue, since at the Los Angeles Department of Water

and Power "no private insurance company is involved in the adminis-

tration or payment of benefits."74 But in a footnote the Court stated:

We do not suggest, of course, that an employer can avoid his
responsibilities by delegating discriminatory programs to cor-
porate shells. Title VII applies to "any agent" of a covered
employer . . . and the Equal Pay Act applies to "any person
acting directly or indirectly in the interest of an employer in
relation to an employee." 75

Thus, if TIAA-CREF is deemed an agent of the employer, the pension

plan at issue is covered by Title VII; if TIAA-CREF is not an agent of

the employer, the plan may not be subject to the requirements of Title

VII. '76
TIAA-CREF has emphasized the lack of any contractual agree-

ment between itself and the employer.'" It argues that "the sole con-

tractual relationship is the one that exists between TIAA-CREF and

each [individual employee) participant."78 However, a particular

TIAA-CREF plan is made available to employees of, for example, a

university by a decision of its governing board, which adopts a resolu-

tion setting forth contribution levels for the employer, minimum contri-

bution levels for the employees and other plan provisions that vary

among institutions, such as eligibility requirements and normal retire-

ment age.' 79
The First Circuit, considering the relationship between T1AA and

the educational institution, concluded that

1" 435 U.S. at 718 n.33. Should the courts determine that TIAA-CREF is an agent of the
crvloyer. there are other defenses that have been raised in T1AA's litigation that are not discussed
• t..ts article. See. e.g.. Spirt Memorandum, supra note 24, at 23-41. But see. e.g.. Plaintiffs'
Rec-1. Br,cf to Defendants' Post-Trial Briefs at 1-20. Peters v. Wayne State Univ.. Cir. No.

1 D Moth. Sept. 28, 1977).
'"' 4' S at 705.
" J 71X n 33.

1
• .
SI, • M • •••• fandurrt. Jupro note 24, at 18-19; TlAA Comments, supra note 114. at 5.
• *•t.rro note 114. at 5.
•. • trait Tcashcrs Ins and Annuity Alen. 416 F. Sapp. 1019. 1021• r
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difficult. to perceive a distinction that would permit a plan
whereby women make contributions equal to those of men but
receive smaller monthly benefits. The same would appear
with regard to the Court's treatment of the Equal Pay Act.'7°

As noted earlier, the State of Oregon assumed Manhart would be
applicable to an employer-operated defined contribution plan with un-
equal periodic benefits when it signed a consent decree requiring that
monthly benefits in its retirement plan for state employees be equalized
between the sexes as of July 1, 1978.'7' Also, in part as a result of the
Manhart decision, the Wage and Hour Administrator has proposed an
amendment to its interpretative bulletin under the Equal Pay Act that
would require both equal benefits and equal employee contributions
between the sexes.'72

Colby College and the other pending Title VII TIAA cases present
a somewhat different factual situation than Henderson, since TIAA is a
private insurance company. Here, a threshold question is whether

I" Colby College, slip op. at 8.
Henderson v. Oregon, Civ. No. 74-538 (D. Ore. Sept. 20, 1978); see text at note 14

infra.
In Reilly v. Robertson, periodic benefits differing by sex in the Indiana state teachers'

retirement system were challenged in state court; the Indiana Supreme Court found the plan's
sex-differentiated benefits to be in violation of the Equal Privileges Clause of the Indiana Constitu-
tion (1%D. CoNsr. art. I, § 23) and also of the fourteenth amendment of the United States
Constitution. 360 N. E.2d 171, 177 (Ind.), cert. denied, 434 U.S. 825 (1977).

'" 43 Fed. Reg. 38.029 (1978) (amending 29 C.F.R. § 800.116(d) (1977)). At present,
pending adoption of the proposed amendment, the Wage and Hour Administrator's interpretative
bulletin contains what is known as the "either/or" rule, which states that the Equal Pay Act is not
violated if an employee benefit plan either provides equal benefits to male employees and their
female counterparts or if an employer makes equal contributions to the plan on behalf of all
employees. 29 C.F.R. § 800.116(d) (1977).

By contrast, the EEOC, which is charged with enforcing Title VII, has regulations that
make it a violation of Title VII for an employee group pension plan to provide unequal benefits
even if employer contributions are equal. 29 C.F.R. § I604.9(e)-(f) (1977). As the Ninth Circuit
noted in its Manhart decision, "I Like the Wage and Hour Administrator's, these regulations do
not squarely cover the present case." 553 F.2d at 590. (In Manhart the challenged practice was
unequal employee contributions.)

The EEOC is. however, the plaintiff in three of the pending cases involving defined
contribution plans under which periodic benefits differ between the sexes. See note 13 supra.
Moreover. Title VII provides that if, after a specified time, the EEOC has not secured an appropri-
ate conciliation agreement or filed a civil action, a complainant may seek a "right to sue letter"
from the agency and sue the employer, 42 U.S.C. § 2000e-5(f)(1) (1976), either as an individual or
through a class action. Excluding the three EEOC cases, Manhart and all but one of the other
eases list exl in note 13 supra were brought as class actions. No class actions can be brought under

the Equal Pay Act.
As of July I, 1979, as part of a government reorganization, enforcement of the Equal Pay

Act will be trersferred from the Wage and Hor Adrninisu-ttor to the EEOC.
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TI A-CR EF is an agent of the employer. since "Title VII and the

Equal Pay Act primarily govern relations between employees and their

employer. not between employees and third parties."73 Manhart did

not present this issue, since at the Los Angeles Department of Water

and Power "no private insurance company is involved in the adminis-

tration or payment of benefits.'" 74 But in a footnote the Court stated:

We do not suggest, of course, that an employer can avoid his
responsibilities by delegating discriminatory programs to cor-
porate shells. Title VII applies to "any agent" of a covered
employer . . . and the Equal Pay Act applies to "any person
acting directly or indirectly in the interest of an employer in
relation to an employee."75

Thus, if TIAA-CREF is deemed an agent of the employer, the pension

plan at issue is covered by Title VII; if TIAA-CREF is not an agent of

the employer, the plan may not be subject to the requirements of Title
V11.176

TIAA-CREF has emphasized the lack of any contractual agree-

ment between itself and the employer.'" It argues that "the sole con-

tractual relationship is the one that exists between TIAA-CREF and

each [individual employee] participant."78 However, a particular

TIAA-CREF plan is made available to employees of, for example, a

university by a decision of its governing board, which adopts a resolu-

tion setting fo0 contribution levels for the employer, minimum contri-

bution levels fc4-the employees and other plan provisions that vary

among institutions, such as eligibility requirements and normal retire-

ment age.' 79
The First Circuit, considering the relationship between TIAA and

the educational institution, concluded that

1" 435 U.S. at 718 n.33. Should the courts determine that TIAA-CREF is a.n agent of the

erlplevyrt. thcre are other defenses that have been raised in T1A A's litigation that are not discussed

•t.'ts article. See. e.g.. Spirt Memorandum, supra note 24, at 23-41. But see. e.g.. Platintiffs•

11,,ef In Defendants Post-Mal Briefs at 1-20. Peters v. Wayne State Univ.. Civ. No.
4'. .Y3 1) Mh. Sept. 28, 1977).

''"US at 705.
1J ao n 33.

'" ti
• • v. • • andurn. tupro note 21. at 18-19: TIA A Comments. supra note 114. at 5.

• .-''t. t.r,a note 111. at 5.
•I 4 %rift Tca..tccrs Inc and Annuity Assn. 416 F. Sapp. 1019. 1021

1 II • r
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[ijt is true_ that TIAA is the carrier, and that the insured em-
ployee looks solely to it for payment, but Colby is more than a
broker, or other intermediary, that enables the parties to enter
into the arrangement. As one district court has observed in a
case presenting an identical challenge to the TIAA plan, an
educational institution's adoption of TIAA "constitutes affir-
mative, active participation," without which "the challenged
program could not operate."18°

In the decision referred to by the Colby College court, the district court
had directed that the university employing the plaintiffs be joined as a
defendant. The district court had ruled that the relationship among
TIAA-CREF, the employing institution, and the employees is a "trian-
gular one" and that "the absence of a contract per se between the
University and TIAA-CREF is not significant."8'

Moreover, in Colby College the First Circuit rejected the college's
argument that TIAA's distinct contractual relation with employees re-
lieved the college of alleged liability. The court found "altogether too
facile- the college's argument that the "difference in benefit payments
does not depend on the employment 'relations between Colby and its
employees.' "182 The same conclusion is implicit in an analysis of the
plan in Chief Judge Coffin's concurring opinion:

The plan that is before us, as I see it, fails because it is as if a
company paid its male and female employees equal salaries,
but in the form of chits that could be redeemed only in a
particular store which, the company knew, would give to one
sex more for the same number of chits than to the other sex.
That company could hardly claim that it was not discriminat-
ing between men and women. So here.183

Both the First Circuit's comments "on certain difficulties that
occur to us that the district court may face" 84 and the Wage and Hour
Administrator's proposed amendment (which may be issued in final
form by the time this article appears) raise issues beyond the scope of

'1° Colby College. slip op. at 2-3 (quoting Spirt v. Teachers Ins. and Annuity Assn, 416 F.
Supp. 1019, 1021. 1022 (S. D. N.Y. 1976)).

t" Spirt v. Teachers Ins. and Annuity Ass'n, 416 F. Supp. 1019, 1021. 1022 (S.D.N.Y.
1976).

1S2 Colby College. slip op. at 2-3.
"3 Id. at 14 (concurring opinion).
'" College. slip rp. tt 10.



377

0 35

'' For exatnple, under the Wage and Hour Administrator's
pc,,rowd amendment. it is not clear whether. in a defined contribution
plan such as TIAA-CREF, topping up female contributions to achieve
equal periodic benefits would be a permissible method of funding. If the
employer's contributions are "wages" under the Equal Pay Act and
therefore must be equal for individual men and women, then this
method of achieving equal periodic benefits would itself appear to vio-
late the law.'"

The majority in Colby College concluded that "the thrust of the
Man/tart opinion evisaged a single rate, hereafter unisex rate, of suffi-
dent size to pay for both sexes."'" The use of a single mortality table
is tied to the legal question of what constitutes "wages." For example,
if the courts should determine that in a defined contribution plan em-
ployer contributions are wages and employee benefits are also wages,
the method of funding the plan could become a difficult legal issue. In

"5 The First Circuit in Colby College considered that "Evilhether by accident, or design,
Manhart broughtlo the Court the case that presented the fewest difficulties." Id. at 7.

"6 Under the present either/or rule. see note 172 supra. "[t]he mere fact that the employer
may make unequal contributions for employees of opposite sexes" is not considered a violation of
the Equal Pay Act so long as periodic benefits are equal. 29 C.F.R. § 800.116(d) (1977).

The preamble to the proposed amendment states that if employer contributions are
'wages,' they should be equal; if employee benefits are 'wages,' they should be equal; and if both
are 'wages,' both should be equal. The either-or rule, however . . . appears to treat both contribu-
tions and benefits as 'wages' within the meaning of the [Equal Pay] act, but it fails to require that
both be equal." 43 Fed. Reg. 38,031 (1978).

However, while the language of the proposed amendment makes it clear that benefits are
"wages" and must be equal between the sexes and that employee contributions must be equal
between the sexes (the Manhart issue). it does not specifically address the question of employer
contributions. TIAA has asked the Wage and Hour Administrator to clarify this point. TIAA
Comments, supra note 114, at 31-33. Note that in a defined contribution plan, employer contribu-
tions are associated with individual participants at the time the contributions are made and their
equality or inequality between the sexes can be easily measured. But in a defined benefit plan. it is
not necessary to establish individual accounts or make contributions for individual employers;
since contributions are unallocated, the inequality of contributions for a female and her male
counterpart is less easily observed. See text at note 130 supra and Actuaries' Brief. supra note 8,
at 19n.16.

Should the Wage and Hour Administrator's proposed amendment be adopted with a provi-
uon requiring not only that benefits be equal but also that employer contributions be equal —
referred to as the "equal inlequal out rule" — TIAA, for example. would "despite its obvious

. . favor a 'unisex' approach" that would be "achieved by merging the rates of payout
kv tvrnefits purchased by future premiums." TIAA Comments, supra note 114, at 36.

(Abv College, slip op. at 10. But see the concurring opinion of Chief Judge Coffin in
• ( .41eir•

rb.4 sure that Manhart held that an employer could never offer a benefit plan
• ii-t•ascd tables. To say the same thing another way, I am not sure that every
• ,•, 'nu,red annuity or life insurance plan must both pay in and pay out the

fs 
• -

equaily situated men and women.
r• a0 14
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calculating an-employee's wages in a given case, one would count only
one of these elements as wages, that is, one would count either the
employer contributions or the employee bencfits. In theory it would not
matter which were counted, since contributions equal the discounted
present value of the expected benefits. This theoretical parity cannot
last, however, if both employer contributions and employee benefits
must fr equal for a female and her male counterpart and if sex-based
mortality tables continue to be used. It then would be mathematically
impossible for contributions to equal the present value of the expected
benefits. The present value relationship between contributions and
benefits could be restored only by the use of a single mortality table for
the employee group.

B. Relationship of Manhart to General Electric Co. v. Gilbert

As noted earlier, Manhart was apparently the first Title VII litiga-
tion challenging differences in employee contributions based on the use
of sex-based actuarial tables.188 Perhaps the most similar previous Title
VII case to reach the Supreme Court was the challenge in General
Electric Co. v. Gilbert'89 to a disability income insurance program
excluding pregnancy. Indeed, the Court in Manhart felt the need to
reconcile its decisions in the two cases.

The opinion of the Court in ManIzart simply states that "neither
the holding nor the reasoning of Gilbert is controlling."90 In Gilbert
the Court, relying on Geduldig v. Aiello, I 91 held that the General
Electric plan did not involve discrimination based on gender as such. '92
As explained by the Court's opinion in Manhart,

[T]he two groups of potential recipients which that case
[Gilbert] concerned were pregnant women and non-pregnant
persons. " 'While the first group is exclusively female, the

'" 435 U.S. at 722.
"" General Electric Co. v. Gilbert. 429 U.S. 125 (1976). There is no longer any practical

effect of the Court's decision to allow the pregnancy exclusion, since in October 1978 Congress
amended Title VII to overrule the result in Gilbert. See, e.g., S. REP. 95-331, 95th Cong., 1st
Sess. 2-3 (1977). This was done by amending Title VII to include in the definition of sex
discrimination any discrimination "because of cr on the basis of pregnancy, chi!dbirth or relged
medical conditions." Act of Oct. 31, 1978, Pub. L. No. 95-553 (to be codified at 42 U.S.C. I
2000e-2( k)).

I" Id. at 715.
417 U.S. 48-4 (1974).

"2 37.1

•
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second includes members of both sexes.' " . . . In contrast,
each of the two groups of employees involved in this case is
composed entirely and exclusively of members of the same
sex. On its face, this plan discriminates on the basis of sex
whereas the General El.ectric plan discriminated on the basis
of a special physical disability.' 93

In a separate opinion Justice Blackmun concurred with the judg-
ment in Manhart but questioned the logic of the Court's attempt to

distinguish Manhart from Gilbert."  Although he found that the

Court's distinction "is probably the only distinction that can be drawn,"

he felt that "it does not serve to distinguish the case on any principled
basis."95 His conclusion was that Manhart cuts back on both Gilbert

and Aiello.196
In one section of the Gilbert opinion, as part of its analysis of

possible discriminatory impact, the Court characterized the challenged

disability plan as "nothing more than an insurance package, which

covers some risks, but excludes others."" Quoting from Aiello, the

Court said, " 'There is no risk from which men are protected and
women are not. Likewise, there is no risk from which women are
protected and men are not.' "198 It has been suggested that this "analo-

gous risk method" provides a logical basis for distinguishing between

Gilbert and Manhart. '99 According to this approach, the Manhart

program failed Gilbert's analogous risk test because in Afanhart males

and females were insured against the same risk, longevity without in-
come, but women had to pay more to receive the same monthly bene-
fits.200 similarly, it has been suggested that according to the analogous
risk test, a defined contribution plan under which monthly benefits are

"3 435 U.S. at 715 (emphasis added). Thus. in Manhart. the "practice does not pass the
simple test of whether the evidence shows 'treatment of a person in a manner which but for that
person's sex would be different.' " Id. at 711 (quoting Developments in the Law— Employnerrt
Discrimination and Title VII of the Civil Rights Act of 1964. 84 H.Aav. L. REV. 1109. 1174
11971i). The plan at issue in Gilbert apparently passed that test because being female is a necessary
awl sot sufficient condition for being pregnant.

135 U.S. at 723-25 (concurring opinion).
" Id at 725.

Id Justice Blackmun. however, filed a concurring opinion in Gilbert stating that
si kxtr,c's exclusion of disability due to pregnancy is not, per se, a violation of

•• • 4 T. VII . . . .•' 129 U.S. at 146 (Blackmun. J.. concurring in part).
C". L S

is/76 rer•ri. 91 HARY. L. Rcv. 70. 247. 249(19'7'7).
41 .11 FD
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lower for a female than for her male counterpart would be discrimina-
tory, since females would have less protection (in the sense of lower
periodic payments) for the same risk.20'

While this approach appears logically useful, its application to the
factual situation in Gilbert is fraught with difficulties. As Justice
Stevens noted in a dissent to Gilbert, if the risk in Gilbert is broadly
defined as insurance against uncompensated absence caused by volun-
tary or involuntary physical disability, subject to certain limits on the
duration of the absence and the per cent of salary to be paid, then
females are not fully insured against an analogous risk.202 If the risk is
defined more narrowly in terms of specific disabilities, there is the
logical problem of determining what disabilities specific to males are
risks analogous to pregnancy and thus might reasonably be expected to
be excluded from the disability insurance program. The General Elec-
tric plan covered disabilities specific to males that were voluntary and
disabilities that were related to procreation.203 As Justice Brennan noted
in a dissenting opinion in Gilbert, "the plan covers all disabilities that
mutually afflict both sexes . . . all disabilities that are male-specific or
have a predominant impact on males. . . . [A111 female-specific and
female-impacted disabilities are covered, except for the most prevalent,
pregnancy. 204 Thus while the analogous risk test may be a useful tool
in many factual situations, the problem in Gilbert, as Justice Stevens
noted in dissent, is that "the rule at issue places the risk of absence
caused by pregnancy in a class by itself."205

C. Non-Title VII Litigation

Risk classification in private sector insurance outside the
employer-employee relationship is now governed primarily by the anti-

2°2 429 U.S. 125. 161-62 n.5 (dissenting opinion).
202 Id. at 151-52 (dissenting opinion).
2" Id. at 155 (dissenting opinion).
20 Id. at 161 (dissenting opinion). Justice Stevens also made the point that if a company's

rules referred only to neutral criteria such as whether the absence was voluntary or particularly
costly. an analysis of the effect of the rules would be appropriate. Id. at 161. But in the case of the

rule challenged in Gilbert. he concluded that "(b)y definition, such a rule discriminates on account

of sex; for it is the capacity to become pregnant which primarily differentiates the female from the

male." Id. at 161-62 (dissenting opinion). As Justice Blackmun observed in his concurring opimoa

in blanhrt. Justice Stevens. in his dissent in Gilbert, "strongly protested the very dIstirktyle

sr:3 7,nnisr,77,nant perl ens n: c',7:vz6 n".!1c3 fcrt-,0e!) he now Tr...io r-stle
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• dIscrimination provisions of state Unf
air Trade Practices Acts. These

s %%ere enacted in most states in response to the N1cC
arran-Ferguson

Act.'" s‘hich provides that the business of insura
nce is to he regulated

by the states to the extent that it is not specifically regulated by the

United States. The National Association of Insurance
 Commissioners'

(NAIC) model Unfair Trade Practices Act for states c
ontains a rather

general prohibition against "[m]aking or permitting any 
unfair discrim-

ination between individuals of the same class and equal 
expectation of

life" in payments or benefits for annuities or life insuran
ce.2" This or a

similar provision can be found in the insurance laws of mo
st states.

In the early 1960's some states enacted statutes providing
 specifi-

cally that race, religion, or national origin may not be tak
en into account

in the business of insurance.208 During the 1970's a 
number of states

have adopted statutes or regulations prohibiting discrimi
nation in avail-

ability of life or health insurance because of blindness, de
afness, other

physical disabilities or handicaps, or the presence of gen
es associated

with inherited disabilities.209 One approach has been to continue to

permit such factors to be taken into account in risk classif
ication if rate

differentials can be statistically justified.21° While a number
 of states

now prohibit differences in terms (other than rates) and availa
bility of

insurance based on sex,2" these states do not prohibit the use of s
ex as a

206 15 U.S.C. § 1012 (1976). For the relation of state la
ws to the McCarran-Ferguson Act.

see American Academy of Actuaries. Report on Acade
my Task Force on Risk Classification at 4

(Aug. 1977). See Bailey, Hutchison & Narber. The 
Regulatory Challenge to Life buurance

Classification. 25 DRAKE L. REV. 779, 780-81 (1976) for a d
iscussion of the history of regulation

of the insurance industry in the United States.

207 Unfair Trade Practices Act § 4(7)(a), 1 NATIONAL AssonAnos OF INSURANCE

COMMISSIONERS PROCEEDINGS 495 (1972) (emphasis add
ed).

201 For example. the New York law provides that there b
e no "distinction or discrimination

between persons because of race, color, creed or national 
origin, as to the premiums charged for

insurance policies or in any other manner whatever . . . ." N.Y.
 1s. LAw I 40 para. 10

(McKinney 1966).
209 See. e.g., CAL. INS. CODE § 10143 (West Supp. 1978

); MASS. GEN. LAWS ANN. Ch.

175. H 108A, 120B (West Supp. 1978-79); Coto. R
EV. STAT. § 10-3-1104(1Xf)(1V) (Cum-

Supp. 1978): N.C. GEN. STAT. § 168-10 (Cum. Supp. 1977).

7'9 Colorado, for example, permits classification according "
to blindness, partial blindness,

specific physical disability" if based upon an "unequal expectation
 of life or an expected risk

different than that of other individuals." Coto. REV. STAT. § 1
0-3-1104(1)(f)(1V) (Cum.

t.t'V But see Iowa's regulation prohibiting rate differentials based so
lely on blindness.

P-:inAiness or physical disability. 10wA ADMIN. CODE. INSUR. DEP'T 
[510] chs. 15.80-.83

;•47,41
4 vatcs that prohibit discrimination in availability of insurance because of 

the presence

• inherited physical disabilities also prohibit rate differentials on
 this basis.

• .• coot § 10143 West Supp. 1978): N.C. GEN, STAT, H 58-195.5,58-
251.7

•• :12 2:Y2 snol trtt

69-789 0 — 81 — 25
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risk classification factor in individual life or health insurance or in
individual annuities.2' 2 A post-,Manhart California insurance law actu-
ally requires the use of sex as a risk classification factor in individual
life insurance and annuities.213

The body of case law challenging the use of sex in the private
individual insurance market is rather meager. Actions have been
brought against state insurance commissioners and/or insurance
companies variously on the basis of the Equal Protection Clause of
the fourteenth amendment, two sections of the Civil Rights Act of
1871, sections 1983 and 198 5(3),214 and state Equal Rights Amend-

2'2 Some states have, however, attempted to prohibit the use of sex as a risk classification
factor in employee group insurance through human rights statutes. For example, in May 1978,
Michigan amended its human rights law to state: "An employer shall not . . . (c) segregate,
classify, or otherwise discriminate against a person on the basis of sex with respect to a term,
condition or privilege of employment, including a benefit plan or system." Pub. Act No. 153,
1978 Mich. Legis. Serv. 560-61 (West) (amending Mica. COMP. LAWS ANN. § 37.2202(1)(c)).
New York's human rights law contains a prohibition against sex discrimination by an employer
similar to that contained in Title VII. Like Title VII, the New York law does not specifically
mention employee group insurance plans. N.Y. Ex EC. LAW § 296(I)(a) (McKinney 1972).

2" The California insurance code, like that of most states, prohibits
any unfair discrimination between individuals of the same class and of equal
expectation of life in the rates charged for any contract of life insurance or of life
annuity or in the dividends or other benefits payable thereon, or in any other of the
terms and conditions of such contract.

CAL. INS. CODE § g90.03(0 (West 1972). In May 1978, the California legislature enacted a law
stating that this provision

shall be interpreted for any contract of ordinary life insurance or individual life
annuity applied for and issued on or after January 1, 1981, to require differentials
based upon the sex of the individual insured or annuitant in the rates or dividends or
benefits, or any combination thereof. This requirement is satisfied if such
differentials are substantially supported by valid pertinent data segregated by sex,
including but not necessarily limited to, mortality data segregated by sex.

Os. 186, 1978 Cal. Legis. Scrv. 496 (West) (amending CAL. INS. CODE § 790.03) (emphasis
added).

2'4 42 U.S.C. 1983 (1976) states:
Every person who. under color of any statute, ordinance, regulation, custom, or
usage. of any State or Territory, subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws, shall be liable
to the party injured in an action at law, suit in equity, or other proper proceeding for
redress.

A I 1983 claim in Afanhart was finally dismissed on February 23, 1979.
42 U.S.C. 1985(3) (1976) states:
If two or more persons in any State or Territory conspire . . . for the purpose of
depriving, either directly or indirectly, any person or class of persons of the equal
protection of the laws, . . . the party so injured or deprived may have an action for
the recovery of damages, occasioned by such injury or deprivation, against any one

or more of the conspirators.
In Griffin v. Breckenridge, 403 U.S. 88 (1971), a leading case interpreting I IvsSiti.es

Supreme Court stated that "all indicators — text, companion provisions, and I— .csiv.stive lirruiry



383

IN! 41

ments 2" Most of these actions have challenged differences in avail-

ability and terms of insurance by sex rather than rate differences by sex.
Subsequent to the filing of two such cases, state insurance laws in

New York and Pennsylvania were amended. In Pennsylvania, the plain-
tiff in Stern v. Massachusetts Indemnity and Life Insurance Co. 16

alleged that the insurance company refused to sell disability
insurance to women containing the same terms and conditions available
to men of the same age, health, and occupation solely on the basis of
sex. The district court held that the complaint was sufficient to state a
cause of action under section 1983 because there was both state action
and an alleged denial of equal protection.217 However, the practices at
issue were discontinued following a 1974 amendment to Pennsyl-
vania's Unfair Insurance Practices Act prohibiting unfair discrimi-
nation on the basis of sex in company underwriting and eligibility
requirements.2' 8

In Gilpin v. Sehenek,219 a fourteenth amendment action filed
against the New York State Insurance Commissioner, the plaintiff chal-
lenged underwriting practices that made numerous distinctions based on
the sex of the applicant or policy holder.22° While the case was pending,
the insurance department issued a regulation prohibiting such discrimi-
nation,22' and the state insurance code was amended to prohibit discrim-

point unwaveringly to § 1985(3)'s coverage of private conspiracies." Id. at 101 (emphasis added).
While § 1985(3) has been used in the past for claims of racial discrimination. in Gnfin the
Supreme Court left open the possibility of using § 1985(3) for claims of sex discrimination '.ben it
stated that for the statute to apply, **there must be some racial, or perhaps otherwise class-based.
invidiously discriminatory animus behind the conspirators' action." Id. at 102 (emphasis added).

2" For example, Pennsylvania's Equal Rights Amendment provides: "Equality of rights
under the law shall not be denied or abridged in the Commonwealth of Pennsylvania because citbe
sex of the individual." PA. Cossr. art. I, § 28.

1" 365 F. Supp. 433 (E. D. Pa. 1973).
2I Id. at 437-42. The court found that
here the involvement of the State is unequivocal. Not only does the State license
insurance companies desiring to sell policies in Pennsylvania. it also approves such
policies and classifications of risks before they can be used. No insurance company is
permitted to sell any policy in the State until it has been approved by the state
insurance department pursuant to authority granted by the Commonwealth. Such
pervasive control by the Commonwealth establishes its intimate involvement in the
alleged discriminatory conduct of defendant Insurance Company.

"U 41R But see note 223 and accompanying text infra. The court also found that the plaintiff
1.61 wait., a cause of action under § 1985(3). 365 F. Supp. at 442-43. The question of wbethet
14.40* %isLual Rights Amendment had been violated was not reached.

P. S1.4 Asv. tit. 40, 1171.5(a)(7)(HO (Purdon App. 1978).
• "4 Clv. 420 (S.D.N.Y.. filed Jan. 24. 1974).

tiv lt Wilkes. No. 73)(1973).
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ination in availability of insurance on the basis of sex or marital sta-
tus.222

There have been a number of subsequent cases challenging prac-
tices based on sex in the individual insurance market. However, on the
basis of the Supreme Court's narrow interpretation of state action in
Jackson v. Metropolitan Edison Co., 223 which held that state regulation
alone is not sufficient to bring every practice of a regulated business
within the scope of the fourteenth amendment, several of these claims
have been dismissed. In one case, both the federal district court and, on
appeal, the Third Circuit, relied on Jackson to dismiss a section 1983
complaint that Blue Cross-Blue Shield enrollment and rate policies dis-
criminated against married women. The Third Circuit held that state
action had not been shown to be present,224 stating that "the mere fact
of state regulation alone, however, does not transform what is essen-
tially private action into state action."225 Another Pennsylvania case
against Blue Cross-Blue Shield was similarly dismissed.226 In Madison
v. Keystone Insurance Co., auto-insurance rates that differ by sex were
challenged by young male drivers; here again a federal district court
found no state action.227

In Reichardt v. Payne,228 a federal district court in California,
relying on Jackson, dismissed a section 1983 claim against a number of
insurance companies challenging disability insurance policies with

223 "No association, corporation, firm, fund, individual, group, order, organization, society
or trust shall refuse to issue any policy of insurance, or shall cancel or decline to renew such policy
because of the sex or marital status of the applicant or policyholder." N.Y. INS. LAW § 40-e
(McKinney Supp. 1978).

"' 419 U.S. 345 ( 1974). In this case the plaintiff filed suit under § 1983 against a privately
owned and operated utility for termination of her electrical service without notice or hearing. The
Supreme Court stated:

The nature of governmental regulation of private utilities is such that a utility may
frequently be required by the state regulatory scheme to obtain approval for practices
a business regulated in less detail would be free to institute without any approval from
a regulatory body. Approval by a state utility commission of such a request from a
regulated utility, where the commission has not put its own weight on the side of the
proposed practice by ordering it. does not transmute a practice initiated by the utility
and approved by the commission into "state action".

Id. at 357.
224 Broderick v. Associated Hosp. Serv. of Philadelphia. 536 F.2d I, 2 (3rd Cit. 1976).

Plaintiffs in this case did not rest any claim on I 1985(3).
2" Id. at 5.
226 Jackson v. Associated Hosp. Serv. of Philadelphia. 414 F. Supp. 315 (E.D. Pa. 1976).

affd mem., 549 F.24 795 (3rd Cit. 1974). The I 1985(3) conspiracy claim in this case was also
dismissed.

232 No. 77-2559 ( E. D. Pa. Sept. 21, 1978). Section 1983 claims against both the insurafr.t
company and the insurance commissioner were dismissed. A 1985 claim was also dismi..rd

336 396 F. Supp. 1010 (N.D. Cal. 1975).
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k hot ter length of coverage, longer waiting periods, and lower ceilings

on benefits for women than for similarly situated men. The court found

that under the Jackson approach "the sale of allegedly discriminatory

disability policies by the insurance companies does not arise under color

of state laW."229 On appeal, the Ninth Circuit ordered the dismissal of a
section 1983 claim against the insurance commissioner, but upheld thE

district court's refusal to dismiss a section 1985(3) conspiracy clairr

against the insurance companies.230
At least so far, cases such as those described above have no

produced any far-reaching legal decisions. Whether future litigation iz
this area will do so remains to be seen. Meanwhile, the primary impac
of these actions appears to have been to prompt changes in state regula
tions and legislation.

IV. RISK CLASSIFICATION AND SOCIAL POLICY

Manhart' s application of Title VII requirements illustrates thi
conflict between social policy goals that emphasize equality amoni_ _
individuals of all classes and notions of actuarial equity that emphasizi
differences among individuals according to identifiable risk classes.

In the context of public sector programs such as Social Securit)
the concept of social adequacy, which suggests that benefits be based °-
presumptive need or other socially determined criteria, takes precedenc
over the concept of individual equity, which suggests that there be
close relationship between contributions and benefits for an indivi
dual.23  In Social Security, for example, there are income transfers fror
one generation to another, from high earners to low earners, from sing]
persons to one-earner couples, and from two-earner couples to ont
earner couples.232

22° Id. at 1015-16.
) 591 F2d 499, 506(9th Cir. 1979). With regard to the § 1983 claim against the insuraa

torrIrmioner. the Ninth Circuit concluded that "imiere state action is insufficient to support
11 A Laust of action. There must be a sufficient nexus between the state action and the priva

Here the nexus is insufficient. The private carriers decided ubether and to wbc
.ould issue." Id. at 502.

R RS. SoCIAL SECURITY 9-10, 23-24 (1975); J. PEctim.4s, H. AJotoN &
• • S. • tt St ( VIII I 1 PERSPECTIVES FOR REFORM 33(1968).

‘4, t . THE Ft' reaE OF SOCIAL SECURITY 38-39, 47-48 (1977); Parsons
••••,•••4•41,...n,a! Transfers in Social Security, in THE Canis IN SOCIAL SECUUT

"" • • • Pe 65-Stil1 ‘1 B,Kkin ed. 1977); Campbell. The ProblePris of Fairness;
" • "is. S,. *Iry P...•si • 14% 4,a) Pitosrccirs 128-32, 141-42 (M. Boskin c

69-789 0 - 81 - 26



386

44 [Vol. 2

Private sector pension plans are, however, not designed to effect
income transfers for the social good, but to provide an individual the
maximum retirement benefit possible for his or her contributions. Risk
classification in the private sector is based on the concept of actuarial
equity. according to which "it is 'fair' to take into account differences in
the risk contributed by an individual or group of individuals whenever
there is sufficient statistical experience to make reliable predictions
about those differences."233 This implies "not only that persons with
similar risks be treated alike but also that persons with dissimilar risks
not be treated alike."234 Extending the risk classification process to its
theoretical limit would mean that every identifiable, systematic and
statistically significant variation in mortality rates would be taken into
account; any remaining variation would, therefore, be random. Possible
sources of variation in mortality rates, and thus possible risk classifica-
tion factors, are sex, race, age, health, socio-economic status, habits,
hobbies, life-styles and occupation.235

In practice. the concept of actuarial equity necessarily involves a
value judgment in determining which classifications will be taken into
account.236 For example, groups with observable differences in mortal-
ity might be combined and treated as a single group if the observable
differences, although identifiable and statistically significant, were rela-
tively sma11.237 In such a case, the actuary's best judgment might be that
the subsidization involved would be relatively minor and outweighed by
the added cost of treating the two classes differently. Thus, in most
cases, the actuary decides where to draw the line between sharing the
risk-Within an identifiable risk class and subsidization among groups of

ying-risks;- that is, the actuary determines the risk classification fac-
tors to be used. _
- For reasons of social policy, however, certain classifications that
may be perfectly sensible and useful from an actuarial standpoint may
be barred. The obvious ones, besides sex, are race and age.

Race has been eliminated entirely as a risk classification factor in
all forms Of insurance,- that is, it is not used in individual or group
insurance either to estimate costs or to determine benefits.238 The con-

"3 Actuaries Brief. supra note 8, at 10.
234 Id. at II.
233 See text at notes 50-55 supra.
236 Anderson, supra note 50, at 6; see text at notes 82-88. 101-03 supra.
237 Actuaries' Brief, supra note 8, at 1 I.
233 See r.•.v.e. !tom
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ventional wisdom is that while whites in general have lower mortality

than blacks, race differentials in mortality are acting as a proxy for

socio-economic differentials.239 But, as noted above, the reasoning in

Manhart suggests that the critical point is not what sex or race differen-

tials reflect but whether they are legally proscribed classifications that

may not be used as a basis for discrimination.240

The other factor, age, may still be used without restriction in risk

classification. This means that a person retiring at age 60, for example,

receives a lower monthly pension benefit than if he or she waits to retire

until age 65.241 Legally, there is a critical difference between age and

sex, since, unlike Title VII, the Age Discrimination Act of 1967 speci-

fically states that it is not a violation of its prohibition against age

discrimination in employment "to observe the terms of . . . any bona

fide employee benefit plan such as a retirement, pension, or insurance

plan . . . .,,242 Thus Congress made an affirmative decision not to

restrict the use of age as a risk classification factor in employee group

insurance, a decision that it either declined to make, or made negatively,

in the case of sex when it failed to exempt insurance plans from Title
vii.243

The Manhart decision has restricted significantly, but has not

eliminated entirely, the use of sex as a risk classification factor in

employee group insurance. According to Manhart, sex may no longer

be used to determine employee contributions — or, it seems likely,

benefits — but it may continue to be used to calculate costs.244 Insur-

ance offered outside the employer-employee relationship is unaffected

by Manhart. Thus the private sector insurance market is now divided

into two parts:. empT63Tee--0-1-ans that may not have employee pension

ctributions (or, presumably, benefits) based on sex, and individual

plans purchased directly from insurance Companies that may have con-

tributions or benefits based on sex.
Many would like to restrict or prohibit the use of sex as a risk

cla.sification factor in individual as well as employee group insurance,

Retirement Benefits for Men and Women, supra DOW 86. it 3; Lautzellbeiser,
spa. to. fte at tt

"" !•• WI' at note 48 supra.
6 • ' & F KiNG. supra note 17. at 115.

I •Q fit2) f1976)
%,1:.ams, supra note 115. at 1219.

sr, (it', note% 18S & 186 and accompanying text supra
• 4, , .4,tra,u,r r•ret
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either through non-Title VII litigation discussed above245 or through
legislation. In particular, some have advocated a national, legislatively
mandated unisex mortality table based on data for the population as a
whole that insurance companies would apply both to employee group
plans and to individual plans.246 But unless the whole population were

in one insured group, an arrangement that would imply a public sector
rather than a private sector plan, such a scheme is not economically

sensible. If private insurance companies were forced to apply a national

table to their insureds, there is no guarantee that a company's insured

population would resemble the national mortality table with respect to

sex or any other characteristics such as health and occupation. This

suggests that there would have to be experience rating, which means

that differences among groups because of sex and other factors would be

taken into account. If there were no experience rating, private insurance

companies would have to pool all their insured populations, and all poor

risks — of whatever type — would be subsidized by all good risks,

which would require a public sector plan with private insurance compa-

nies acting as agents for the government.

In a competitive market the individual cannot be expected to bear

risks he or she perceives as unfair. An extreme example is provided by

the first life insurance companies, which were burial societies that paid

their member' funeral expenses by splitting the cost of each death

among the membership. Younger members realized that they were

continually contributing for expenses that seldom were incurred by their

contemporaries. As a result, the younger members left the society and,

even more important, few new members came in. With fewer people to

pay for roughly the same number of deaths, the youngest remaining

members perceived a similar inequity and also dropped out, thereby

creating a classic assessment spiral, in which cost becomes so great that

the system eventually breaks down." 7 It must be emphasized that there

are two conditions necessary for such an effect to occur: first, some

members of the group must perceive their situation as unfair; and,

second, participation in the group must be voluntary.

24  See text at notes 206-30 supra.
244 Note, Sex Discrimination and Sex-Based Mortality Tables, 53 B.U.L. REV. 624. 651

(1973).
247 Testimony of Ardian Gill, Peters Record, supra note 45, at 917; see also M. Dor,

INDUS11UAL I.JEE INSURANCE IN THE UNITED STATES 3-4(1944); S. HUEIIINER & K. BLAH-1. NV"

Dote 31, at 476.
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The extent to which participation is compulsory, practical alterna-

tives, and individual perceptions of equity set the outer bounds for

restricting risk classification in the private sector without revolutioniz-

ing the private insurance industry. The Title VII requirement enunciated

by the Supreme Court in Manhart was sufficiently narrow and carefully

drawn so that the decision did not constitute such a revolution. The

decision may, however, point toward such a revolution in the future. At

the very least, it is likely to encourage a general reexamination of

practices regarding the use of sex as a risk classification factor in all

forms of insurance.
In the end, however, the question is how far society either wants or

is prepared to go through state or federal legislation or through the

courts — in restricting or prohibiting the use of certain statistically

useful risk classification—facfors in private sector insurance either to

implement or to conform to socially desirable goals, such as prohibiting

an employer from discriminating on the basis of sex.

* * *

Sydney J. Key obtained her A.B. in economics at Radcliffe College in
1966. She did her graduate work in economics at Harvard University, V. here
she earned an A.M. in 1969 and a Ph.D. in 1973. She is an economist at the
Federal Reserve Board in Washington, D.C., in the Division of International
Finance. Her areas of concern have included world payments and economic
activity and, more recently, international banking and regulatory matters, par-
ticularly the U.S. activities of foreign banks. She has written a number of
papers on the latter subject. During the past year she has worked primarily on
the implementation of the International Banking Act of 1978. Ms. Key has
recently been appointed a consultant to the Organization for Economic Cooper-
ation and Development for a forthcoming conference on the employment of
women.

Over the last several years, on her own time, and unrelated to her work at
the Federal Reserve Board, she has written articles on economic problems of
woinen in the United States. Most of these articles have dealt with the federal
income tax treatment of married two-earner couples (the so-called "marria2e

*). a topic on which she has testified before the House Ways and Means
(4mmittee.

Thi% article was also written on her own time, and the analysis and conclu-
kontained in this paper should not be interpreted as representing the views

tie 11‘ urd of Governors of the Federal Reserve System or anyone else on its
*.ael
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Life Expectancy In Men
Increases By Ten Months,
Mortality Stutly Shows
The life expectancy of a typical

65-year-old man has increased by
about 10 months during the last five
years, and he may now expect to live
until age 80, according to Buck Con-
sultants, Inc. employe benefits con-
sultants.
The mortality study, conducted by

Stephen G. Peterson and Robert C.
Toussaint, actuaries with the firm,
covers 700,000 active employes and
150,000 retired people at 24 major in-
dustrial client companies.

It showed dramatic increases in life
expectancies for both men and women
at all ages. In contrast to previous
trends, the improvement was greater
for men than for women. However,
females can still expect to live signi-
ficantly longer than males. -
Douglas C. Borton, Buck's chief ac-

tuary, said "the increase in life expec-
tancies for men was surprisingly
large. For example, the 10-month
improvement at age 65 over the last
five years was about four times
larger than the corresponding in-
crease during the previous 10 years."
During the same five-year period,

female life expectancy at age 65 im-
proved by about eight months. At
that age a typical woman now may
expect, on average, to live past age
84, the study showed.

"It appears that medical advances
in control of heart disease and blood
piessure and increased attention to
personal fitness are the main reasons
for the improvement in life expect-
ancy," Mr. Borton said.
Buck periodically updates its mor-

tality tables because of the significant
effect that such statistics have on em-
ploye benefit plans. Mr. Barton said
that for many corporations, pension
plan costs will eventually increase to
reflect the greater number of penslon
payments that vil I be made. Benefits
may de.crease under plans wh;ch con-
vert fix,:d contributions into month!:
pensions unless the contribut.aas are
increased. In contrast, costs undt r hfe
insurance plans may clecrea,e

The National Underwriter, February 23. 19c,..)
,4
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State clutual Study

Sfinthoy BafeJ3 Ea le lituke lloD-Sro2,Key
By MARY JANE FISIIFIt

W•Aington C provient

WASHINGTON—Death rates for
smokers were found to be more than
double those of non-smokers in a
just-released study of the insured
lives of both over a 15-year period by
State Mutual Life.
The first such study showing the

experience of insured lives in the
form of actuarial tables used by the
industry to measure mortality rates
concluded that the differences in life
expectancy between smokers and
non-smokers are too large to be
ignored for individual insurance un-
derwriting and pricing purposes."

Results Released
Results of the study were released

at a press conference Monday at the
National Press Club by State Mutual
President W. Douglas Bell and pre-
sented the same day by Michael J.
Cowell, State Farm vice president
and chief actuary, and Brian L. Hirst,
associate actuary, at the annual meet-
ing of the Society of Actuaries in Bat
Harbor, Fla.
"We believe the major significance

of the results of our study is it pre-
sents a comparison between two
groups whose only difference is
smoking," Mr. Bell told reporters.
"We calculate a ratio of smokers' to
non-smokers' death rate., of about
two to one."
The study concluded that mortal-

ity differences between smokers and
non-smokers are so substantial as to
require the industry to publish sepa-

rate mortality tables for smokers and
non-smokers.
State Mutual began offering special

rates for non-smokers in 1964 and
started its study at that time. Since
then 105,000 non-smoker policies have
been sold by the company for a
total face value of $3.4 billion. Cur-
rently, non-smoking policies make up
67% of State Mutual's individual life
insurance sales.
In other healtir-related news of

interest to the industry:
• First Lady Rosalynn Carter, in

a speech Monday to the Washington
Business Group on Health, urged rep-
resentatives of many of the largest
firms in the country to provide more
outpatient mental health benefits in
their employe health insurance plans.
"I am deeply concerned that while

many major private insurance pro-
grams provide substantial inpatient
(psychiatric) benefits, they cover few,
if any, outpatient services," she said.
Mrs. Carter heads the President's
Commission on Mental Health.
She noted, however, that "there

are, to be sure, questions that still
must be answered about financing of
mental health care through third
party payments."
Mrs. Carter urged the business

leaders to support the President's
voluntary hospital cost containment
bill, with standby mandator y con-
trols. It is expected to go before the
House Rules Committee soon for
clearance before it can go to the
House floor for a vote.
She called the measure "a classic

•



392

Statistical TABLE 4—MORTALITY OF PROMINENT WOMEN EDUCATORS*

Bulletin COMPARED WITH WHITE FEMALES IN UNITED STATES POPULATION
1

Jan-Mar 
964-75

Attained Number Actual
1979 Age Group In 1964 Deaths Mi'e=

All Ages  539 86 64%

Under 50  53 0 $
50-59  203 9 89
60-69  220 28 72
70-79  53 30 55
80 and over  10 19 65

Under 70  476 37 74
70 and over  63 49 58

TABLE 5—MORTALITY OF PROMINENT WOMEN OF LETTERS'
COMPARED WITH WHITE FEMALES IN UNITED STATES POPULATION

1964-75
Attained
Age Group

Number
in 1964

Actual
Deaths

Mortality
Ratiot

All Ages  395 113 87%

Under 50  53 4 t
50-59  100 6 114
60-69  132 24 115
70-79  90 32 66
80 and over  20 47 87

Under 70  285 34 126
70 and over  110 79 77

TABLE 6—MORTALITY OF PROMINENT WOMEN PERFORMERS AND ENTERTAINERS*
COMPARED WITH WHITE FEMALES IN UNITED STATES POPULATION

1964-75
Attained
Age Group

Number
in 1964

Actual
Deaths

Mortality
Rettot

All Ages  282 41 143%

Under 50  171 8 228
50-59  68 7 125
60-69  28 13 169
70-79  12 4 $
80 and over  3 9 258

Under 70  267 28 166
70 and over  15 13 110

TABLE 7—MORTALITY OF PROMINENT WOMEN BUSINESS EXECUTIVES*
COMPARED WITH WHITE FEMALES IN UNITED STATES POPULATION

1964-75

Attained
Age Group

Number
In 1964

Actual
Deaths

Mortality
Planet

All Ages  254 55 74%

Under 50  28 0 $
50-59  82 3 t
60-69  90 8 49
70-79  41 19 66
BO and over  13 25 101

Under 70  200 11 53
70 and over  54 44 82

•Listed in the 1964-1965 Who's Who io Arneroca and lng in the United States.

1134se0 on mortality rat,s among contemporaneous cohorts of while females in the geneial population 91 158 United States

IFewcr than fore deaths, ratio not computed.



393

Statistical

Bulletin

Jan-Mar

1979
TABLE 8—COMPARATIVE MORTALITY OF

PROMINENT MEN AND WOMEN BY VOCATION

Vocational Group

Mortality Ratio*

Who's Who Women Who's Who Men
1964-75f 1950-61f

All Groups  71% 70%

Educators  64 62

College professors  56 61

College presidents, deans, administrators  74 74

Other educators and administrators  61 58

Men and women of letters  87 89

Authors, writers, critics, historians  86 84

Editors  90 84

Correspondents and journalists  103 134

Performers and entertainers  143

Business executives  74 71

Archivists, librarians, museum directors, curators 46

Artists, illustrators, sculptors  
55 71

Government officials  45 81

Political leaders  52

Community service leaders  
48

Scientists  
70 55

Physicians and surgeons  
86 78

Judges and lawyers  78 73

Architects and designers  81

Church officials and clergymen  ¶ 62

Engineers  ¶ 76 -

•Wornen: Mortality ratios based oft death rates nmong conternporancous cohorts ot white females In th
e general population of

the United States.

Men: Mortality ratios based on average death rates between 1950 and 196
1 among white metes In the general population of

the United Stales.

f All worrier% listed in the 1964-I9G5 Who's Who in America and living in the Un
ited States.

fOne sixth sample of all men listed in the 1950-1951 Who's Who in America a
nd living in the United States

Vocational group not analyzed separately.
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Study of Heart Disease in Women Workers
Shows Risk Highest in Clerical Etnployes

•Jeitav E. Bisiiire
SttIlt Nr•p.rli 41.1.,T111.0,01,14.41.

Woman clerical workers such as secre-
fartes, bookkeepers, bank cashiers and sales
-clerks are more likely to develop heart dis-
;ease than professional women. housewives
or ovate clerical workers, a new study
found.

The woman clerks at highest risk of has'
• big a heart attack or related heart problems
.have children at home. are probably work•
lug out of economic necessity. suffer sup-
• pressed anger, have a nonsupportive boss
,and are unable to change jobs, the study
found.

The discovery of the high risk of heart
problems among woman clerks was made
by federal researchers who began In 1965 to

'follow the medical and social histories of
' more than 700 women and 580 men. Their
lalm was to see if unemployment changed
"women's risk of having heart attacks, which
•generally has been lower than that of men.

"Hundreds Have Been Studied
j The study was carried out among resi-
-dents of Framingham. Mass., where the
*government's National Heart. Lung and
,Blood Institute has been following the fates
of hundreds of residents for more than two

.decades trying to ferret out the physical. so-
'dal and economic factors that lead to heart
- attacks. Between 1%5 and 1907, the re-
'searchers collected psychological and social
data on 3.10 housewives. 387 working women
.and the 5S0 men, all between ages OA and 64.
For the succeeding eight years the research-
ers kept track of the peoples heart attacks,
chest pains and other symptoms of coronary
heart disease.

. In the study, a working woman was de-
fined as one who had spent at least half her
adult life employed outside the home.
Women who had spent less than half their
employable years outside the home were

• designated "housewives."
The study, published in the just-released

February issue of the American Journal of
Public Health, confirmed several earlier

' findings. As a group, women continue to en'

a

yip a lower risk of haying coronary heart
disease than men. And iming to work only
slightly increases that risk for the women.

i'or example. 13% of the men In the
study developed heart disease symptoms
during the eieht years of the study while
7.8SI of the working women developed heart
pmblerns and only 5.47. of the housewives
had such heart problems.

There were, however, psychological dif•
ferences. "Working women experienced
more daily stress, marital dissatisfaction
and aging worries than either housewives or
men," Drs. Suzanne G. Haynes and Man'
sing Feinleth of the heart institute reported.
The working women also were more similar
to men than to housewives in terms of ag•
gressive and ambitious behavior.

In contrast to previous studies, the new
study found that the working woman who
had children was at a higher risk of heart
disease than either a single woman or a
housewife with children. "Women who
worked outside the home and had raised
three or more children were twice as likely
to develop coronary heart disease as house-
wives with the same family responsibili-
ties," the researchers said. Earlier studies
had indicated that single women had a
higher risk than women who had been or
were married.
"These findings nuggets that the dual

roles of employment and raising a funnily
may produce excessive demands on working
women," the study noted.

Clerical Workers' Risk
The risk was most pronounced among the

women working as clerks, as compared wuh
either men or women working as profession-
als. proprietors and managers, manual
workers and "protective and service work.

"Among women, clerical workers were
almost twice as likely to develop coronary
disease as either white or blue-collar
(women workers." the study found. About
10.6ri of the women clerical workers dewed
oped heart problems during the eieht years
as compared with 5.4S1- of the housewives.
The women clerical workers, moreover. had
a higher risk than men clerical workers,

versus 5.67‘.
The much higher risk among the women

clerical workers occurred almost solely
among those women clerks who had chil-
dren. Afore than 15'7e of the clerk-mothers
developed heart problems in the eight years,
compared with only 6.37e of the women in
other types of jobs.

Economic Pressures
"Economic pressures due to an Increased

family site could have motivated women to
seek employment outside the home." the re-
searchers speculateti. "Pressures associated
with a low socioeconomic status might then
esphon the higher incidence of coronary
heart disease among working women with
children,- they said.

The study :11,0 found the women clerical
workers who cli.1 derclup heart disease were
Imess' Ilki•IV to suppress hos:1111y, that is. re.
main :al.-id .,h0ot their afire, to tilk less
atout ii•-rsoreil worries. have a nonsup.
portive boss." .d to experience fewer job
elkieves.

"11,ei e findings are coma-tent with oh•
seri.itions that women 4.1,1‘.11 kers ii1.4y

SCV11,11 ti.1111> 01 UCCIII..111,111.il

ItiC1110111,:lick t.f iii muim,niy:Mil 0.11.

1,1 over the work C11111,111,1Col, 11111lCrUlill•

tatt.m .4 skills, mkt lack of reeor,ition 01 am
eiimplislinient," they surieested.
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CAROL BELLAMY

PRESIDeNT

THE CITY OF NEW YORK

THE PRESIDENT OF THE COUNCIL

CITY HALL

NEW YORK. N. Y. 10007

January 25, 1979

Zonorable John Ingram
Chairman
Accident and Health Subcommittee-Sex

Discrimination Task Force of the N.A I.C.

North Carolina Department of Insurance

Dobbs Building
P.O. Box 26397
Raleigh, North Carolina 27611

C212 / 1500.52N,

Dear Chairman Ingram:

This letter is in support of the proposal, now pending before

the Accident and Health Subcommittee Task Force on Sex Discrimina-

tion of the National Association of Insurance Commissioners (NATC),

to adopt a model regulation prohibiting rate-setting for accident

and health insurance policies on the basis of sex. While I was

unable to attend your public hearing held in New York City on •

November 13, 1978, I hope that these comments can be considered

as part of the hearing record.

1-strongly support a NAIC model regulation that would preclude --

insurance rate-making on the basis of sex. There are several rea-

sons why sex should not be considered a meaningful determining

factor in the setting of insurance rates.

First, it is not necessarily more costly to insure women than

men. At the hearing, representatives of the commercial insurance

industry asserted that female disability claim costs are consider-

ably higher than male costs, sometimes 20Cr, higher*, and that the

number of female claims as compared with male claims is 45% great-

er.** These statistics, however, do not provide an adequate basis

for a NAIC determination that sex is a meaningful rate-setting

factor.

In order to determine whether it is always more costly to

insure women, I have evaluated the disability experience of two

. Testimony of E. Paul Barnhart P9

Testimony of Thomas J. Gilooly, National Insurance Association F] 
C'

** Testimony of E. Paul Barnhart PG

Testimony of Thomas J. Gillooly P10
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New York City labor unions - Locals 2,3 and 5 of the United
Storeworkers Union and District Council 37 of the Association
of State, County and Municipal Employees (ASCME), AFL-CIO.*

The United Storeworkers Union represents workers in 16
department stores in the metropolitan area. Union members engage
primarily in non-hazardous employment. This union has determined
that it's female members have a shorter average length of disabil-
ity, and a lower morbidity :ate than it's male members.**

Even though women account for 85-901 of the union membership,
they are responsible for only 821 of the disability claims. In
addition, the average length of a female disability claim is 31.58
days as compared to 34.36 days for men. (See Appendix I - Attached
table and graph). The union did not keep cost data by sex but,
with fewer claims and shorter disability periods, union officials
conclude that female costs are indeed lower.

While the Storeworker's data demonstrates that men, in some
instances, can have higher disability costs, another factor leads
to the conclusion that male costs are even greater than the figures
indicate. Women in retail employment, as in many other industries,
are the lowest-paid worker's. Since disability payments in the
Storeworker's plan are linked to income, the average male claimant
would : be entitled to higher daily reimbursement than a lower-paid
female claimant, thereby escalating the male costs even higher.

. By contrast, District Council 37, a union representing
_120,000 municipal employees, found that its. female members had
higher disability costs than .its male members. While this union's
male members were disabled for longer periods of time, women account-
ed for a larger number of claims.*** Women, representing 62% of the
union membership were responsible for 77% of the union's disability
claims. However, the average length of disability was 4.4 days

- shorter for women.

Male union members were disabled for longer periods of time
because they generally suffered from more debilitating illnesses.
The men had twice as many strokes, 601 as many heart attacks, and
30% more orthopedic injuries. Males also had a, greater incidence
of cancer. In comparison, 35% of all female disability was diag-
nosed as genital-urinary illness, which includes pregnancy. Accord-
ing to a union health plan official, tbe genital-urinary disabili-
ties tend to ho more limited in duration. Due to the shorter length
of disability for women, the cost of the average female claim was
Cl lower than the average male claim.

* Materniti—is covered under the United Storeworkers and
District Council 37 disability plans

** Eleanor Tilson, Vice President and Administrator,United
StoreworkerL, Security Plan

*** Hoslyn Yasser, Administrator, District Council 37
Health and Secnrity Plan

•
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The data available from the two u
nions does not support the

assertion of the commercial insurer
s that it necessarily costs

more to insure women - one union ha
d higher costs for men; the

other had higher costs for women. 
Obviously, insurance costs

are affected by other factors, incl
uding pregnancy (the cost of

which cannot be solely attributed to 
women), occupation, and

income level to name a few.

An important explanation for the hi
gher costs experienced

by the commercial insurers for female
 policyholders is the simple

fact that disability insurance has ne
ver been available to women

on a cost competitive basis. Since women have always paid signif
-

icantly higher premiums than similarl
y-situated men for less com-

prehensive coverage, the commercial 
insurers have never sold disa-

bility to a broad spectrum of the f
emale market. The higher costs

for women can be at least partially 
attributed to adverse selection,

whereby only women who feel they will
 use the coverage are willing

to pay the high premiums. At more competitive rates, heal
thier

women might purchase insurance, thereby
 lowering the cost of insur-

ing women in the commercial market.* 
The National Association of

Insurance Commissioners should cons
ider that an expanded female

market, attracted by lower unisex rates
, may significantly lower

the cost difference between men and women
 for accident insurance.

Moreover, the NAIC should recognize
 that the thrust of recent

legal developments has been-to eliminate sex-related differe
nces is

employment benefit plans. These developments result from a 
recog-

nition that public policy should enco
urage equality in the alloca-

tion of insurance costs between the s
exes, even where the cost of

insuring eon and women are not equal. 
Congress has recently amend-

ed Title VII to prohibit discrimination 
on the basis of pregnancy

in employment-related benefits, includi
ng insurance. Under the law,

it would not be permissible for empl
oyers to impose the costs of

the mandated maternity benefits solely 
on female employees. In Los

Angeles v. Manhart,46 U.S.L.14.4347, Apr
il 29, 1978, the Supreme

Court ruled that Title VII prohibits 
an employer from charging

women more for retirement pensions mere
ly because women, as a class,

live longer thzin men. In so ruling, the Court said:

"When insurance risks are grouped 
the better

risks always subsidize the poorer r
isks. Healthy

persons subsidize medical benefits 
for the less

healthy; unmarried workers subsid
ize the pensions

of married workers; 'persons who 
eat, drink or

smoke to excess may subsidize pen
sion benefits

for persons whose habits are more t
emperate.

Treating different classes or risks
 as though .

* "Comment: C,endcr Cl :sifications in the :Insurance

Industry" 75 Col mob i a Law Revi ew P.
1390 11116 (197 5) ;

Pe»nsyl Vim i a '.114!ovriinc, , I n:;1117;inco Co;nini us ion

1dvi:,02:y Task Voree on Vomen's In,ura
nce Problems, Pinaf

po an Re m t 

-

Rert d eomendaions (Juno )974) P.22
_ .
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they were the same for purposes of group insur-
ance is a common practice which has never been
considered inherently unfair. To insure the
flabby and the fit as though they were equivalent
risks may be more common than treating men and
women alike': but nothing more than habit makes
one "subsidy" seem less fair than the other."
Manhart at 432,2.

The fact that sex classification is now prohibited in insurance
policies provided as part of compensation should furnish a large
impetus to eliminate sex-based insurance classifications across
the board. A new model regulation, which prohibits rate-making
in accident and health insurr. on the basis of sex, will serve
as a forceful prototype for cientious state legislators in
amending discriminatory state _aw, thereby impacting on the costs
of insurance for hundreds of thousands of women.

I urge the NAIC to take this necessary action.

Sinc ely,

CB:CF:oh Carol Bellamy

Attachment

cc: Honorable Albert D. Lewis
Honorable James Sheeran
Honorable James Stone
Honorable E.J. Vorrhis

1
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DISA8ILITY ORE /MOWN BY AGE A
ND SEX - 01/01/77 - 12/31/77

AGE

FEMALE
HALE

# CLAIMS % TTL DAYS % if CLAIMS % TTL DAYS %

G 20 39 3 918 2 16 6 311 3

21-30 156 13 4,044 10 62 22 1,538 16

31-40 113 9 2,695 7 42 15 1,049 11

41-50 213 17 6,931 18 54 19 2,387 25

51-60 484 37 13,516 35 63 22 2,844 . 29

..*:,- GO 259 • 21 11,184 28 45 16 1;561 16

.171_ 1,244 (82%) 39,283 . 2624*(16%) 9,690

* 40 cur:ales :received 26 weeks of di
sability

OC 11 Lailes received 26 weeks of di
sability

AVERAGE LENGTH OF DISABILITY

FEMALE VALE

G 213 23.53 19.43

21-ao 25.92 24.130

31-40 23.64 24:97

41-50 32.53 44.20

51-60 29.12 45.14

E0 43.18 34.63

1-11. 31.58 34.36

TOTAL DISABILIYY

f CLAIMS

(MALE_ flt:D M:ALL)

1-1DAYS AVERAf;F:

'.= 20 55 4 1,220 3 22.34

21-30 218 14 5,582 11 25.60

31-f-0 155 10 3,744 7 24.15

41-50 267 17 9,313 19 34.89

51-60 527 35. 16,360 34 31.84

„7.)- 60 304 20 12,745 26 41.92

1,56
48,973 32.89
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ADDITIONAL SUBMISSIONS OF BARBARA J. LAUTZENHEISER

1850 K Street, NW.,
Washington, D.C. 20006
(202) 862-4000

American Council of Life Insurance
HEALTH INSURANCE ASSOCIATION OF AMERICA

1750 K Street, N.W.
Washington, D.C. 20006
(202)331-1336

June 17, 1980

Senator Howard M. Metzenbaum
Chairman, Subcommittee on Antitrust,

Monopoly and Business Rights
Committee on the Judiciary
United States Senate
Washington, DC 20510

Re: S. 2477 ("Nondiscrimination in Insurance Act") 

Dear Senator:

At the April 30 hearing, you offered to let me submit comments on the
testimony of Dr. Quincalee Brown, of the American Association of University
Women, whose written statement had not been available before the hearing.

My following comments are submitted, as was my April 30 testimony, on be-
half of the American Council of Life Insurance and Health Insurance Associ-
ation of America.

I shall begin at page 1 of Dr. Brown's statement. There she implies
that the industry equates unisex washrooms with unisex mortality tables in
an effort to discredit the proposed legislation. Quite the contrary. Such
an equation would, indeed, be absurd. The concepts of unisex mortality and
sex-segregated mortality deal not with privacy or personal feelings, but
with cost. And addressing ."the fundamental question of fairness to indi-
viduals affected by discriminatory classes", we would emphasize that fair-

ness is best accomplished by setting premium rates that match the expected

costs for individuals, and we can come closer to that if we are allowed to
vary our rates for women and men than we can if we must charge women and

men the same premium rates. Thus, a bill that would require us to increase

our charges for life insurance on women, or for annuities on men, would not

represent a step towards "economic and social justice".

On pages 1 and 2 Dr. Brown implies that the Civil Rights Act of 1964

is applicable to insurance. There is an important distinction between the

practices at which the Civil Rights Act was aimed and the practice of dif-

ferentiating life and health insurance premium rates by sex. The Civil

69-789 0 - 81 - 27

(
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Rights Act of 1964 was aimed directly at equal opportunity and practices
which hinder that. Equal opportunity does not require that everyone be
charged the same premium rate regardless of the risk they constitute. In
the example given by Dr. Brown, the applicant is given the opportunity and
it is possible to determine the height of an applicant for a police of-
ficer's job by measuring it. To estimate height on the basis of the appli-
cant's sex and ignore the actual measured height would, clearly, constitute
unfair discrimination. In the case of life and health insurance, however,
there is no way to measure in advance when an individual will die or become
disabled. If there were, there'd be no need for insurance. Individual
rights and individual treatment are attained in insurance by identifying
the reliable indicators of expected mortality or morbidity which most
accurately describe the risk characteristics of the individual and by
using these characteristics to place that individual with others having
comparable characteristics and hence comparable expected costs. Among the
indicators that are available and whose use is cost-effective in life and
health insurance are age, sex, occupation, state of health, habits and
avocations. In the absence of a means of actually measuring an individ-
ual's future lifetime or determining the actual date and duration of future
disabilities, use of these indicators offers the best approach to fair,
individualized treatment of individuals.

On page 2 Dr. Brown refers to the basic principle, that individuals
deserve fair, unbiased treatment" and that it "is the cornerstone of our
democracy and the essence of our freedom". We agree. The identification
of a person's own individual characteristics--including sex--which affect
the cost of mortality, is fair, unbiased treatment. To ignore sex in
determining the risk characteristics of an individual is to move away from
fair treatment. Such a change would reduce the fairness that companies
achieve through their underwriting process and would limit rather than
encourage the growth of freedom and democracy.

Pages 2-3 of Dr. Brown's statement contain a section titled, "Women

Working for Security". We thoroughly agree that "economic realities de-

mand that more women work, that they are dependent on fringe benefits and
that insurance is a necessary hedge against loss of income due to accident,
illness and death". But we strongly disagree with the assertion that women
are "penalized ... and ... denied the right to a secure and insured tomor-
row". Life and health insurers strive to encourage women to buy needed
coverage, and life and health insurance is equally available to women and
men at fair and reasonable premium rates, based in each case on the ex-
pected claim costs.

The section on pages 3-4 titled, "Denial of Equal Protection," is
simply inaccurate. As we pointed out on page 3 of our statement, virtually

all life and health insurers make insurance equally available to women and
men in all jurisdictions. Moveover, every state has an Unfair Trade Prac-

tice Act which prohibits unfair discrimination.



403

Pages 4-6 assert that companies "often withhold the product from women

altogether". All companies that we know of are happy to sell their life

and health insurance products to women. Dr. Brown's statement discusses

maternity coverage and disability coverage for homemakers to substantiate

the idea that women are excluded from coverage. Dr. Brown states that women

bear the full cost of reproduction. On the contrary, the fact is that

medical expenses in connection with pregnancy are commonly borne by the

family. While only women can give birth, medical bills are paid by either

the mother, the father or both. In fact, the existing policies insuring

employees against the expenses related to normal pregnancies result in

reimbursement of medical expenses for the wives of male employees more

often than they do of medical expenses of female employees, simply because

of the greater frequency of such claims.

As I explained on page 17 of my April 30 statement, many employers

excluded reimbursement of the costs of normal pregnancies from the group

insurance contracts that they purchased for the reason that the costs of

normal maternity can be budgeted. Insurance is designed to finance secu—

rity for unforeseeable and hence unbudgetable items. It is usually not a

cost—effective way to pay the expenses associated with an event that is

foreseeable, is largely under the control of the persons insured, is bud—

getable, and is, in many cases, desired. Normal pregnancies have these

characteristics and are quite different from the list of risks cited by Dr.

Brown as being either "male—specific" or voluntary.

In addition, the NAIC model regulation prohibits discriminatory

practices by requiring that any conditions covered by a health insurance

policy must be covered in corresponding fashion for both women and men.

Thus, under the NAIC model any policies providing benefits to reimburse

costs of the male—specific procedures listed by Dr. Brown would have to

provide coverage for corresponding female—specific procedures. The

procedures identified by Dr. Brown as being "voluntary" are of limited

economic consequence as compared to normal maternity and may or may not be

covered by insurance policies. Also, although participation in sports is

voluntary, people do not normally volunteer for sports injuries, nor are

the injuries foreseeable or budgetable.

We think that companies should be free to offer insurance covering

normal maternity claims if they can price it in such a fashion as to make

it salable. On the other hand, the requirement that all health insurance

policies provide for reimbursement of such claims at a high level would be

unfair to those individuals who do not need or want the coverage. Making

people who do not plan to have children or who are not able to produce

children pay for such coverage seems to us to be unfair. If society feels

that the costs of childbirth should be spread more than they are now, a

social program should be developed spreading the cost to more of society

than just to those who purchase insurance. Including the cost in a product

which may or may not be purchased, unduly increases the cost of that

product and discourages people from purchasing it.
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The maternity expenses of many American families are now reimbursed to
a large extent by their employers (through group insurance or otherwise),
as required by Public Law 95-555. That law requires employers of fifteen
or more persons who provide benefits for illness or accident to their em-
ployees to cover the costs of normal pregnancies on the same basis as the
costs of illness or accidents. The American Council of Life Insurance and
the Health Insurance Association of America believe that this type of ob-
ligation should not be extended to individual owners of health insurance
policies, because it is unfair to persons of either sex who do not need or
want the coverage, as we stated in our April 30 testimony. We also believe
that this type of obligation should not be extended to small-employer
owners of health insurance policies, because of the large cost burden such
action would place on them since they might not have the economic resources
to provide such benefits.

With respect to disability insurance for homemakers, Dr. Brown states
that they are totally excluded from disability coverage. This too is not
true. There are companies which have had a product for this occupational
group for some years. Dr. Brown also implies that the reason insurers do
not issue this coverage is because insurers don't value the services pro-
vided by homemakers. This is another misunderstanding. The problem with
disability insurance for the homemaker, female or male, is determining
whether the homemaker is disabled. Disability is commonly defined as the
inability to perform the duties required in one's normal employment because
of illness or accident. A homemaker whose mobility is limited to some
extent as the result of illness or accident may be able to perform some of
her or his usual homemaking functions, while passing off others to other
members of the household.

If an individual is gainfully employed, the wages that would be lost
if disability occurred form a basis for establishing the benefits payable.
The lack of an employer's judgment to help determine the extent of dis-
ability, as well as the lack of earned income or wages to establish an
appropriate benefit level, have kept some companies from designing plans to
insure homemakers against disability. Thus the question is not one of sex
discrimination. Rather the question is whether a certain occupation can be
insured on a sound basis. Although, as we stated earlier, a few insurers
have entered the market with homemaker's disability policies, we would op-
pose a requirement that all companies offer this type of coverage, because
of the difficult questions of benefit design and claim administration that
must be solved to offer such coverage successfully. Of course, the NAIC
model regulation on sex discrimination requires that any company that does
offer disability insurance coverage to homemakers make it equally available
to women and to men.

Dr. Brown also mentions the coverage of part-time employees. As is
required by the NAIC model regulation on sex discrimination, insurers
underwrite part-time workers without regard to sex. Here again the problem
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is the occupational class of "part—time" and not the sex of the worker. An

important consideration as to whether an insurer can insure these workers

successfully is the impact on the family unit that would be felt if the

proposed insured stopped working and began collecting disability benefits.

If Social Security disability benefits provide virtually full replacement

of take—home pay--as they do for many relatively low—paid workers--there is

no need for private insurance. In such circumstances, companies are under—

standably reluctant to issue coverage, and most individuals do not seek

additional coverage when their money could be better spent elsewhere.

Also on page 6, Dr. Brown discusses premium rate differentials between

the sexes in disability insurance. Mention is made of a study in New York.

As I mentioned on page 11 of my April 30 statement, a New York Insurance

Department study (done in 1976) concluded that "sex is a major additional

factor affecting the cost of disability income insurance." When differ—

ences in other criteria, such as occupation and income level, were elimi—

nated, sex was found to be a valid basis to predict different claim costs.

On pages 7-8 Dr. Brown discusses sex differentials in insurance and

pensions. As I explained on pages 3 and 8 of my April 30 testimony, char—

acteristics in addition to age and sex including the smoking and drinking

habits she referred to are used in determining premium rates for individual

life insurance. I also explained on page 11 why age and sex are usually

the only criteria used in determining the purchase rates for annuities.

The court decisions mentioned by Dr. Brown were largely based on employment

discrimination laws such as the U.S. Civil Rights Act of 1964. These de—

cisions all pertain to the amounts of benefits or contributions paid under

employers' pension plans--a separate question from the premium rates

charged for annuities purchased from an insurance company by an employee or

by a pension plan administrator.

On page 7 Dr. Brown objects to the fact that purchase rates for life

insurance and annuities differ between the sexes on the grounds that women

as a group live longer than men, and further states that women are penal—

ized for their greater longevity in that all of them receive lesser monthly

benefits than men of the same age regardless of their "individual life

expectancies". It is true that for the same dollar amounts used to pur—

chase annuities, all women receive lesser monthly benefits than men of the

same age, regardless of their "individual life expectancies". It is also

true that a woman age 65 receives lesser monthly benefits than a woman age

70, regardless of their "individual life expectancies". It is also true

that two women both age 65 will pay the same amount for the same monthly

benefit regardless of how much each ultimately receives in return. A woman

age 65 paying $10,000 might receive only one monthly check for $75 before

dying while another woman age 65 paying $10,000 might receive 360 monthly

checks totalling $27,000 before dying. Similarly, one woman age 25 paying

one premium of $110 for $10,000 of life insurance might give rise to a

$10,000 claim the very next day and another woman age 25 might pay premiums

of $110 per year for 60 years before giving rise to the $10,000 benefit.
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Insurance is not and cannot be based on "individual life expectan—
cies". Nor can anyone determine the "life expectancy" of an individual. It
is possible to predict "life expectancies"--that is, the average number of
years from now to the date of death--only for groups of fairly large size
and with similar risk characteristics. The ability of an insurer to pay
$10,000 with the receipt of only one premium of $110 and to pay 360 pay—
ments of $75 while having received only $10,000 is dependent upon the
ability to make reliable predictions of the mortality rates experienced by
the group and hence the most probable predictions for each individual mem—
ber of the group. Thus, despite the inability to make exact predictions as
to when an individual will die, insurance companies can protect against the
financial impact of early death or very long life.

At the bottom of page 7, Dr. Brown states that females statistically
outlive their male counterparts by six to nine years and contrasts that
difference with the three—year age setback which has been commonly used by
the states to set minimum cash value and liability requirements for life
insurance policies. Current population mortality studies do show a differ—
ence in life expectancy at birth between women and men in the United States
population of about eight years. However, life expectancies, and the dif—
ferences between them, diminish with advancing age. Furthermore, the im—
portant consideration in pricing life insurance is not the mortality ex—
perience of the general population, but rather the relative mortality rates
exhibited by women and men who have been insured in the standard rating
class. As stated in Appendix II of my April 30 testimony, the females in
this category have exhibited mortality rates equal to about 60% of the
rates of their male counterparts.

One point of confusion is the term "three—year age setback for fe—
males." Many persons use this term as though it were the method of deter—
mining female premium rates. This is not correct. The three—year setback
is the adjustment permitted by some existing state laws in determining the
minimum guaranteed values upon termination of a contract. Premiums and/or
dividends for females on a contract are generally determined by the com—
pany's own or the industry's separate female mortality data.

The current mortality data would justify an age setback of more than
the three years that has been permitted by these existing state nonforfei—
ture laws. These laws have prohibited the use of larger age setbacks which
would result in lower minimum cash values or paid—up insurance values for
women than those required by a three—year setback. Companies have, how—
ever, been able to treat women and men equitably by the premium rates they
charged and dividends they paid, which appropriately reflected the levels
of such values.

Although we agree with Dr. Brown that observed mortality rates would
justify the use of a setback that is more than three years for determining
cash values and paid—up insurance values, we disagree strongly with her
proposed solution. In response to an inadequate setback, she would
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prohibit any setback at all. The effect of her proposal would be to re-

quire life insurance premiums charged women to be increased up to the level

charged men. In contrast, we have supported amendments to state insurance

laws, which have been enacted by nearly all states within the last few

years, to permit the use of a six-year age setback in determining the

minimum nonforfeiture values for individual life insurance policies. We

anticipate that we will support future amendments to the state laws to base

nonforfeiture values on mortality tables which are entirely separate for

the two sexes. Such tables have been developed by the Society of Actuaries

and are currently under consideration by the National Association of Insur-

ance Commissioners. These developments, we anticipate, will enable in-

surers to further refine their methods of determining premium rates as well

as liabilities and nonforfeiture values, with attendant further improved

equity in the treatment of individuals of each sex.

Since the NAIC model regulation prohibits sex discrimination in the

availability of coverage, and since the insurers are complying with that

regulation on a nationwide basis, the practices criticized by Dr. Brown on

page 8 are not, in fact, occurring.

With respect to the last section of Dr. Brown's statement, titled, "A

Time for Change," it may be noted that the NAIC recognized, in 1975, the

need for change. The model regulation prohibits sex discrimination in the

availability of coverages. It explicitly does not prohibit cost-based

pricing with respect to sex and does not require that normal pregnancy

coverage be included in health insurance policies.

As Dr. Brown points out, "Women represent a great potential market for

smart companies looking to the future." Life and health insurers have long

since recognized this, and during the 1970's their sales and sales to women

increased substantially. I am confident that that trend will continue if

the insurers are permitted to serve the market as efficiently as they can.

Cost-based pricing and the privilege of both buyers and sellers to decide

what coverages they want to include are key ingredients of market effi-

ciency.

In summary, Dr. Brown's statement makes the following arguments:

(1)
ance;

Women are working to support their families, and they need insur-

(2) Women are denied coverage and charged excessive rates;

(3) The problems are pervasive throughout the industry;

(4) Specifically, some health insurance policies do not provide bene-

fits for costs connected with normal pregnancies on the same basis as bene-

fits are provided for illness or accidents; most companies do not issue

disability insurance policies to cover homemakers or part-time employees;

and

I
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(5) Insurance companies charge women more for annuities than men, but

they do not use a large enough age setback for life insurance policies on

women.

The conclusion reached is that S.2477 is needed to respond to these

problems.

We agree only with Dr. Brown's first premise. We deny Dr. Brown's

second argument, regarding availability of coverage and the idea that women

are being charged excessive premiums for life and health insurance. In any

event, the passage of S.2477 would require companies to increase the pre—

miums they would charge women for life insurance up to the level of the

premiums that they would charge men. Correspondingly, in the case of

health insurance the passage of S.2477 would increase some premiums for
women and some premiums for men, depending on age and the type of cover—

age.

We disagree with Dr. Brown's assertion that there are pervasive prob—

lems of discrimination throughout the life and health insurance business.

Companies do, in fact, make coverage equally available to both women and
men. There are strong economic incentives for companies to sell as much

insurance as is sound to as many people as they can, not to limit it.

The specific examples cited by Dr. Brown do not support a conclusion

that discrimination by sex in availability of coverage exists. Some group

health insurance contracts cover medical expenses for normal pregnancies
incurred by employees whether the employees are women or men. Others do

not. The decision was usually made in order to use the money available for

employee benefit plans as effectively as possible. In any event, employee

benefit plans covering 15 or more employees now all cover normal pregnan—

cies on the same basis as illnesses or accidents. The examples cited by

Dr. Brown of economic circumstances where disability insurance covering

lost wages is not generally sold would apply to any individual regardless
of race, religion, sex or national origin. Thus, no discrimination is

involved.

Finally, insurance companies do charge different premium rates based

on age, sex, health, occupation, avocations and habits. Such distinctions

are not adopted for the convenience of the insurer as Dr. Brown speculates.

They are determined by the characteristics of the risks insured (i.e.,

people). The companies incur the expense of proper risk classification in

order to treat policyholders equitably. It would be simpler and cheaper in

the short run to charge everyone the same rate, regardless of the risk they

represent. Such an approach was used by so—called "assessment societies"

in the last century. The result in every case was financial failure as the

group aged and claim costs increased. The equal premium got to be larger

and larger; people dropped out and no new ones entered the group. The

lesson was severe enough to convince both insurance companies and state
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legislatures of the need to charge premiums appropriate to the risk in—

volved.

Dr. Brown urges the passage of S.2477 to improve equity for customers.

However, the enactment of S.2477 would, by preventing companies from recog—

nizing differences by sex in mortality and health and disability claim

costs, result in less equitable pricing.

We have explained why the three—year age setback has been used in life
insurance and how it is being superseded by more refined rating procedures

which are improving the equity between the sexes. The appropriate thing to

do is to encourage the further improvement in equity--not to prohibit equi—

table rating. We, therefore, urge that Congress not impede the equitable

treatment of customers of the life and health insurance businesses by en—

acting S.2477.

Sincerely,

.0a,o-e-a Let
Barbara J. Lautzenheiser

BJL:sm

/
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1850 K Street, NW.,
Washington, D.C. 20006
(202) 862-4000

American Council of Life Insurance
HEALTH INSURANCE ASSOCIATION OF AMERICA

June 17, 1980

Senator Howard M. Metzenbaum
Chairman, Subcommittee on Antitrust,

Monopoly and Business Rights
Committee on the Judiciary
United States Senate
Washington, DC 20510

1750 K Street, N.W.
Washington, D.C. 20006
(202)331-1336

Re: S. 2477 ("Nondiscrimination in Insurance Act") 

Dear Senator:

Enclosed is a memorandum in response to questions which you
asked us at the April 30 hearing on the above-named bill.

The memorandum and its enclosures show, among other things,
the differences between mortality rates observed among annuitants
and those observed among insured lives. The memorandum also shows
premium rates for individual life insurance differing by 12% or
more between the sexes, and purchase rates for annuities differing
by the same or less.

We will be happy to explain any aspects of this memorandum
or furnish any additional information we can, should you desire.

RVM:bs

Enclosure

Sincerely,

Richard V. Minck
Executive Vice President
American Council of Life

Insurance

(12.- Eincleso*es arf e

A e

A
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1850 K Street, N.W.,

Washington, D.C. 20006
(202) 862-4000

American Council of Life Insurance
HEALTH INSURANCE ASSOCIATION OF AMERI

CA

June 24, 1980

Honorable Howard M. Metzenbaum

Chairman, Subcommittee on Antitrust,

Monopoly and Business Rights

Committee on the Judiciary

United States Senate

Washington, D.C. 20510

Dear Senator Metzenbaum:

1750 K Street, N.W.

Washington, D.C. 20006

(202)331-1336

Re.: S. 2477, the "Nondiscrimination in Insura
nce Act"

The Council believes strongly that statem
ents made in support

of S. 2477 contain conclusions with regar
d to the findings of the

Supreme Court in the Manhart case that ar
e unsupported and unwarranted.

In support of the bill S. 2477, the "No
ndiscrimination in

Insurance Act," Senator Hatfield stated o
n the Senate floor on

March 25, 1980, that recent court decis
ions have also begun "to chip

away at the legal foundations underlying 
discrimination in insurance."

According to Senator Hatfield:

"Last year, the Supreme Court, in the so-
called

Manhart* decision, ruled it unlawful to t
reat

'individuals as simply components of a ra
cial,

religious, sexual or national class.' In this

case, an employer-operated pension plan 
required

women employees to make greater payments th
an

men employees to the pension plan. According to

figures filed in that case, the insurance
 industry's

justification based on women having a lon
ger life

expectancy was a result of a distortion o
f the

'average' woman and the 'average' man."

Indeed, your statement on the Senate fl
oor in support of S. 2477

is similar and reads, in part:

"The insurance industry argues that group
 discrimina-

tory treatment can be justified on the 
basis of

actuarial tables showing that females a
s a group live

longer than males. On April 25, 1978, the U.S. Supreme

Court squarely rejected this argument i
n the case of

435 U.S. 702 (1978).
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Los Angeles Department of Water and Power against
Manhart. This case involved an employer-operated
pension plan that required women to make greater
payments than men to the pension fund. Applying
title VII of the Civil Rights Act of 1964, the
Court held that that act's prohibition against sex
discrimination focuses on the individual. It stated
that this provision 'precludes treatment of individ-
uals as simply components of a racial, religious,
sexual, or national class.' The Court also pointed
out that 'there is no assurance that any individual
woman (or man) will actually fit the generalization.' It

In order that the record of the hearing held by your Subcommittee
on S. 2477 on April 30, 1980, be complete, we urge that the following
information concerning the Manhart case be made a part of the record.

In the Manhart case, under a pension plan sponsored by the Los
Angeles Department of Water and Power, female employees were required
to make larger contributions than similarly-situated male employees
for the same periodic pension benefit. The employer adopted this
practice because women as a class live longer than men as a class,
which leads to the result that the expected cost of lifetime pension
benefits for a group of female retirees is greater than the expected
cost of pension benefits for a group of similarly-situated male
retirees. The employer also made contributions to the plan, and the
plan provided equal periodic benefits for similarly-situated female
and male employees. No private insurance company was involved in
the administration or payment of benefits under the plan.

All that the Court ruled was that an employer may not require
unequal contributions from similarly-situated male and female employees
to a pension plan. In so doing, the Court recognized that the differ-
ence between female and male life expectancy has a cost impact on
pensions and limited the scope of its decision so that there would
not be a serious impact on traditional pension and insurance practices.

For example, the Court in the Manhart case stated:

"Although we conclude that the Department's prac-
tice violated Title VII, we do not suggest that
the statute was intended to revolutionize the
insurance and pension industries. All that is at 
issue today is a requirement that men and women 
make unequal contributions to an employer-operated 
pension fund." (Emphasis added)

Thus, the Court was not addressing the question of insurance company
practices but whether employee contributions must be equal.
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Recognizing that insurance companies charge a
 different price

for insurance and annuities for similarly-situa
ted men and women, the

Court added further:

"Nothing in our holding implies that it would
 be unlaw-

ful for an employer to set aside equal retireme
nt

contributions for each employee and let each 
retiree

purchase the largest benefit which his or her a
ccumulated

contributions could command in the open marke
t. Nor

does it call into question the industry's pra
ctice of

considering the composition of an employer's 
work force

in determining the probable cost of a retirem
ent or

death benefit plan."

The Court's language in Manhart makes it clear 
that the Court was

concerned only with what is discrimination in
 an employee-employer

relationship under Title VII of the 1964 Civi
l Rights Act with res-

pect to mandatory unequal employee contribution
s, not with insurance

company practices. Thus, it cannot be said that the Manhart case

begins to chip away at insurance company prac
tices for fairly pricing

insurance products.

Sincerely,

Richard V. Minck
Executive Vice President

American Council of Life Insurance

RVM:kr
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1850 K Street, N.W.
Washington, D.C. 20006
(202) 862-4202

American Council of Life Insurance

August 19, 1980

Stewart W. Kemp, Esquire
Subcommittee on Antitrust & Monopoly
Committee on the Judiciary
Room A-519, Annex
119 D Street, N.E.
Washington, D.C. 20510

Dear Sandy:

Charles L. King
Assistant General Counsel

You will recall our memorandum responding to questions asked
by Senator Metzenbaum of Barbara Lautzenheiser to which there
were attached 12 enclosures.

Enclosure 3, a report of the Committee on Ordinary Insurance
and Annuities, has recently been corrected by the Society of
Actuaries with regard to pages 18 and 19. Copies of the corrected
pages are enclosed and should be substituted for the original
pages in the enclosure.

Best regards.

Sincerely,

Z.

Charles L. King

CLK:kr

Enclosures
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TABLE 9

ComrARIsoN of, NrAr.1.: AND FEMALE MORTALITY EXPERIENCE

STANDARD MEDIcALIN ExAmINED ISSUES

OBsERvED BETwEEN 1972 AND 1977 ANNIVERsARIES

BY AGE AT IssUE-P M.IcY YEARS 1-15 COMBINED

Expected Dcaths on 1965-10 Slate Select Basic Table

aud 1965-70 Female Select Basic Table

(Amounts Shown in S1,000 Units)

AGFSAT
ISsUE

EXPOSED To RISK ACTUAL 1)FATI1S.
MORTALITY
RATIO*

RATIO.
OF FEMALE
10 MALK

MORTALITO
Male Female Male Female Sf.de Female

0 $ 777,415 $ 350,314 662 173 53.0% 53.1%
692,551 330,057 118 118 31.3 79.8 202.2

2-4  1,048,200 449,21' 711 36 135.0 20.9 11.5
5-9,  1,962,648 891,544 1,661 180 135.9 55.3 24.9
10-14 2,967,344 922,973 2,691 672 100.6 163.3 86.2
15-19 7,958,161 1,377,172 9,045 784 105.9 105.2 50.7
20-24 38,3111,233 2,797,491 31,562 1,698 90.4 98.8 76.3'
25-29... 88,867,316 4,925,001 84,255 4,448 94.2 116.0 105.5

30-31 125,091,713 8,113,500 167,771 8,213 84.0 85.0 84.3
35-39 128,469,062 10,579,233 292,279 17,470 87.2 89.7 78.8
40-44 109,322,942 11,991,243 369,436 27,643 80.9 90.4 68.8
45-49 74,755,334 10.531,665 380,721 32,113 85.9 91.6 59.3
50-54 41,383,295 6,696,969 290,811 27,687 80.2 83.6 59.3
55-59 18.379,50- 3,430,252 181,231 19,591 82.3 99.8 56.4

60-64 6,359,95)) 1,536,691 89,979 11,223 79 2 77.1 49.9
65-69 1,615,414 494,761 33,319 6,165 80.8 86.8 57.7
70 and over 327,103 129,340 10,271 2,719 82.0 63.3 67.1

Adlages $648,829,28" $65,557,391 $1,955,583 $160,893 83.8% 89.0% 62.5%

Excli,lin,.„ war deaths.

Female mortality ratios calculated on 1965-70 Male Select Basic Table.

TABLE 10

COMPARISON OF MALE AND I7EMALE MORTALIT
Y ExeEMENCE

STANDARD NONMEDICAL ISSUES

OBSERVED BETWEEN 1972 AND 1977 ANNIV
ERSARIES

BY AGE AT ISSUE-POLICY VEARs 1-15 
COMBINED

Expected Deaths on 1965-70 Male Select Basic 
Table

and 1965-70 Female Select Basic Table

(Amounts Shown in S1,000 Units)

AGES AT

ISSUE

0... ..
1  
2-4 
5-9 
10-14 
15-19 

25-29. ..
30-34...
35 -39 . . .
40-44...
45-49...
50 and ov

All ages .

EXPOSED TO RISK ACTUAL DEAT,,.
MORTALITY

RATIO')

RATIO *01

FEMALE

TO MALE

MOR-

Afale Female Male Female Male Female TALITY t

-_---- ----- --- - ----
----- ------

. S 11,362,760$ 7,366,717S 6,201S 3,302 41.2% 37.170 71.00/

4,491,781 2,770,320 1,758 7521 63.1 53.9 70.2

7,251,206 4,447,432 2,763 1,110 77.8 62.7 64.0

10,533,173 5,501,256 5.631 1,312 09.2. 72.6 50.1

. 15,764,856 6.203,339 13,964 2,138 107.2 84.0 45.2

63,404,670 18.001.604 70,722 8,023106.6 85.1 40.4

. 144,620,322 A0.012,997 123,637 12,504 98.9 72.4 51.5

. 112,257.200 23,737,289 105 216 12,912 96.4 75.5 69.4

. 48,215,301 14,510,456 74,401 13,312 96.0 80.6 71.1

. 17,480,422 8,072.206 49,317 13.339105.3 02.7 68.1

3,664,896 3,278,559 15,421 7,081 105.8 103.4 63.1
.

731,872 340,165 1,687 903 69.8 06.4 88.7

cr 259,182 48,705 1,550 118 82.6
-----

79.7 54.2
-

.. S439,890,653S124,34
6,545$472,324S76,905 97.770 77.6% 58.2,7

4. Excluding war deaths.

1 Expo.ures not adjusted for 
distribution by age.

I Female mortality ratios 
calculated on 1965-70 Stale Select B

asic Table.

18
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TABLE 11

COMPARISON BY SEX OF MEDICAL AND NONMEDICAL EXPERIENCE*
PETWEEN 1972 AND 1977 ANNIVERSARIES

BY AGE GROUP AT ISSUE AND DURATION (FIRST FIFTEEN POLICY YEARS)

ACE GROUP
AT ISSUE

Pomo' YEARS

1-2

Medi-
cal

Non-

gal 

3-53-5

No --

cat

6-10 11-15 1-15

Meoi-
(al

Non-
medi-
cal

Medi-
cal

Non-
medi-
cal

Medi-
cal

Non-
mcdi-
cal

•

0 
1-9 
10-10
20-24 
25-29 
30-34 
35-39 ......
40-44 
45-49 
50 and over 

All ages 

0 
1-9 
10-19 
20-24  
25-29 
30-34 
35-39.
40-44 
45-49 
50 and over 

All ages 

0 
1-9 
10-19 
20-24 
25-29 
30-34 
35-39 
40-44 
45-49 
50 and over 

0 
1-9 
10-19 
20-24 
25-29 
30-34 
35-39 
40-44 
45-49 
50 and over.

Male Experience—Mortalit • Ratios en 1965-70 Male Select Basic Table

91
11
96
102
130
83
81
92
89
81

88

28
56
108
109
109
100
1265
1265
685
Sot

56
18
109
89
95
83

80
98

85
75

975 83

50
77
115
10!
101
102
114 t
1315
675
1045

1015

48
79
112
87
94
85
8')
79
87
82

84

86
99
108
99
08
98
1025
1175
695
685 .

1005

129
151
98
SS
79
81
82
So
85
83.

103
110
96
85
84
91
100
loot
945
745

84
117
105
90
94
St
87
81
86
81

41
85
107
99
96
96
1055
1185
745
835

83 91f 84 985

Fel tale Ey1 erience—Mortali y R1,tios on 1965-711 Female Select Basic Table

6
65
194
107
73
66
61
73
77
68

71

27
52
82
62
61
54
795
1015
885
122$

585

262
5

100
30
159
84
90
95
104
78

E9

60 38 73 58 86 53
62 55 77 67 83 52
79 02 86 149 99 126
74 141 76 104 89 99
76 126 93 109 SO llo
87 79 84 109 97 85
995 96 89 t 94 995 90
1095 85 1075 98 1135 90
1395 93 1245 87 1025 92
1155 92 775 92 615 86

835 91 875 94 945 89

37
63
65
72
75
80
935
1081
120$
975

785

Male Experience—Ratio of Nonmedical to Medical Mortality Ratios

31%
509
113
107
84
120
1505
1375
765
995

105%
41
106
113
106
123
1165
1645
-805
1395

79%
25
96
14
04
5t

485
795
835

73
98
97
108
108
1235
1365
1115
895

73
CI'
150
102
114
1211
146$
865
1025

FemaleExperience—Ratio oi Nonmedical to Medical N1ortal ty Ratios

450%
80
42
58
84
82
1305
1415
1141
1795

23%
1,240

79
247
48
101
110$
1155
131$
1475

192%
140
93
54
74
108
93'
1265
133$
845

148%
124
66
8o
73
92
lost
I155
1175
705

.1‘ Excluding war deaths.
Eximsures adjusted for distribution by age within each five-year age grout,

70%
121

73
(25
9i
1035
1205
13ut
1135
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