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PRETRIAL SERVICE AGENCIES

TUESDAY, MAY, 13, 1980

U.S. SENATE,
SUBCOMMITTEE ON CRIMINAL JUSTICE,

COMMITTEE ON THE JUDICIARY,
Washington, D.0 .

The subcommittee met, pursuant to notice
, at 10 a.m., room 2228,

Dirksen Senate Office Building, Senator Jos
eph R. Biden (chairman

of the subcommittee) presiding.

OPENING STATEMENT OF SENATOR BIDEN

Senator BIDEN. The hearing will come to order pl
ease. This morning

we will examine the operations of 10 demon
stration pretrial service

agencies and legislation to provide pretri
al services in all Federal

district courts.
The 10 demonstration pretrial service agen

cies were established in

title II of the Speedy Trial Act of 1974. Congr
ess enacted the Speedy

Trial Act in response to the alarming rate of crim
e committed by per-

sons free on bail.
Senator Ervin concluded that the solution to cri

me on bail is not the

wholesale pretrial detention of persons presu
med innocent, which the

Nixon administration had proposed. Instea
d, he offered a solution

which goes directly to the heart of the proble
m.

The longer the period of time before trial, the
 greater the likelihood

of a second crime. Senator Ervin's solution 
is embodied in the three

elements of the Speedy Trial Act. First, a sh
ort period before trial;

second, informed bail decisions; and third, ba
il supervision.

The 10 demonstration pretrial service agenc
ies were charged with

carrying out the second and third elements. 
The demonstration agen-

cies were further charged with implementi
ng the goals of the Bail

Reform Act. That act established a presumption
 in favor of the release

on personal recognizance or unsecured bond
, or when necessary, the

imposition of the least restrictive conditions 
for release necessary to

insure appearance.
Unfortunately, the act gave judicial officers n

o assistance in effec-

tively carrying out the mandate. Not surpr
isingly, the courts were

unable to make informed decisions on release an
d naturally tended to

err on the side of incarceration.
Too often, defendants committed subsequent cri

mes or became fugi-

tives. The demonstration pretrial service age
ncies enable judges to

make informed decisions and supervised the de
fendants when condi-

tions of release are imposed. Information availa
ble to this committee,

including reports by the General Accounting Offi
ce and the Adminis-

(1)
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trative Office of the U.S. Courts, indicate that pretrial service agencies
perform functions essential to the bail process.
Therefore, the answer to the threshold question, "Are pretrial serv-

ices necessary ?" is, in the opinion of the subcommittee, "Yes.'.
The primary goal of today's hearing is to hear the views of individ-

uals closely associated with the pretrial services agencies on two impor-
tant issues. First, should the pretrial services agencies be expanded
beyond the 10 demonstration districts? If we conclude that pretrial
services are essential to carry out the goal of the Bail Reform Act, is
there any rational basis for limiting the services to certain defendants?'
I question the proposal that the size of the criminal caseload .should

determine whether a district receives pretrial services. An individual
should not have a less informed bail decision, simply because he or she
is arrested in a particular district.
Second, there is some controversy over the best means of providing

pretrial services—through existing probation officers, or through pre-
trial service officers independent of probation. Ordinarily we might
conclude that legislation is not the appropriate vehicle for a seemingly
administrative decision.
However, congressional mandate may be necessary in this instance

because there are a number of important factors which proponents
of both probation and independent agencies argue will have substantial
effect on the success of the program. Differing operational philosophies,
priorities, and cost are factors of particular concern.
The Speedy Trial Act legislation, which passed the Senate in 1974,

established independent pretrial service agencies managed by boards
of trustees. The view in the House that probation should perform the
service resulted in the demonstration programs evenly split betweenthe two forms of administration. Although independent administra-tion of the agency still appears to be the preferable approach, thesubcommittee welcomes any evidence that, in the past few years, theprobation-run agencies have done a better job than those administeredby boards of trustees.
We may even find that there is a hybrid of the two forms of admin-istration, whiCh incorporates the best features of both. Our witnessestoday are all well qualified to address these concerns. We will hearfrom .representatives from the Federal judiciary, U.S. attorneys, thepretrial service branch of the Administrative Office of the U.S. Courtsand the heads of five pretrial service agencies, including the Districtof Columbia.
Our first witness is Judge Gerald Tjoflat of the Fifth Circuit Courtof Appeals. Judge Tjoflat is here today to share with us the views ofthe U.S. Judicial Conference Committee on the Administration of theProbation. System, on which he has served as chairman since 1978.Judge, if it's all right with you, we will begin with you. Welcome.I understand you have a prepared statement. You are welcome to fol-low that prepared statement or summarize it, we'll put it all in therecord. Proceed in anyway you feel most comfortable.
Mr. TJOFIAT. Mr. Chairman, I do have a prepared statement whichI'll appreciate being filed in the record and rather than reading thatstatement in the record, I would rather make some brief remarks andthen leave myself open to questions.
Senator EIDEN. Fine.
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STATEMENT OF HON. GERALD B. Td0FLAT, U.S. FIFTH CIRCUIT
COURT OF APPEALS, AND CHAIRMAN, COMMITTEE ON ADMINIS-
TRATION OF THE PROBATION SYSTEM

Mr. TJOFLAT. Let me say that the statement you just made for the
record embodies most of my views on the subject. The probation com-
mittee on the Committee of the Administration of the Probation Sys-
tem of the Judicial Conference of the United States has had oversight
responsibility of the pretrial service agencies in the 10 pilot districts,
since the Speedy Trial Act began to be implemented.
And we also had oversight responsibility of the report, the final

report filed by the director of the administration office of the United
States Courts, last July. It was due July 1, 1979, and filed shortly be-
fore that.
So we are very familiar with how these agencies have operated since

the Speedy Trial Act, title II, has been implemented. Let me say that
your observations regarding the failure of the courts to implement the
Bail Reform Act of 1966 are accurate in my judgment and in the
judgment of the committee.
The Bail Reform Act in requiring a judge to investigate alternative

methods of releasing an accused prior to trial, in the event that per-
sonal recognizance, or an unsecured bond are insufficient to secure his
presence at hearings and at trial.
The act requires a judge to undertake a lot of investigative work in

terms of relying on evidence in setting conditions of bail and there
was no method available after the act was adopted to permit judges
to do that.
In consequence, many times persons who ought not be detained, were

detained, because they could not meet a monetary bail. And many
times people who should have been detained or had restrictions placed
on their release were not and were released under a monetary bail.
Now since the implementation of the pretrial services .agencies in the

10 districts, we have monitored the reactions of judges, magistrates,
prosecutors, defense counsel, probation officers, everyone connected
with the pretrial services agencies. The overwhelming view is that
these agencies have afforded judicial officers a greater factual basis
upon which to make an informed bail determination.
There has been a reduction, they think, in the incidence of pre-

trial crime and in the failure of offenders to .appear for hearings and
for trial. And the feeling is there has been a reduction in pretrial de-
tention. That is the feeling echoed by all of those having some involve-
ment in the 10 districts.
To the extent that that has been accomplished, there has been a sub-

stantial improvement of the administration of criminal justice in
those districts. And even in those instances where a benefit is not dem-
onstrable, the appearance of justice has been enhanced because all
offenders have been treated alike as it were and have had a fairer hear-

ing and a more informed hearing on the issue of bail.
You mentioned the question of whether or not pretrial services can

be limited to some offenders and deprived from others. I see no way

that can be done, realistically. I think the effort to determine who

ought not to have the benefit of the services and who ought to have the
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benefit of the services would command as much manpower as the sys-tem is now expending.
Senator BIDEN. Judge, if you don't mind I'd like to interrupt youat that point. I make a personal reference which is awfully dated, Ikeep thinking that I'm fairly new here, but I've been here now over 8years. It's been a long time since I've practiced law.But in the Delaware State court system we implemented a bailreform system at the State level, with pretrial release officers. We alsoimplemented a bail reform system. The information about an arrestedperson, accused of a felony, was in the hands of the probation andparole people. We used to rely on them a little bit. There was a differ-ence in attitude in gathering the information about whether or not theywarranted being released on their own recognizance.There's a different attitude between the way they went about it anda year later when we implemented an independent agency which didnothing but determine whether or not and under what conditions some-one should be released on bail, giving our State court judges the infor-mation they needed to make those judgments.With the independent agency that did nothing but deal with the bailquestions, there seemed to be, for lack of a better word, a slightlydifferent sensitivity compared to when it was done within the Office ofProbation and Parole.
I can't really articulate it any better than what I've just done. WhatI'm searching for, is there any feel for a difference ? Because, one ofthe issues here, obviously, is whether an independent agency is needed,or do we use the infrastructure that we already have and expand it—probation and parole—to encompass the bail question.Mr. TJOFLAT. Let me offer these observations. Probation officers, allpretrial service officers, under the two types of systems we've beenoperating, are answerable essentially to the courts. Probation officershistorically have served at the pleasure of the courts. As a consequence,it is only natural, I would think, for probation officers, especially whenthe views of the judges they serve are fairly strong:, to advise the judge,perhaps subconsciously, those things the officer thinks the judge wantsto hear.
There's nothing new about that in a probation officer-iudge relation-ship. That's true perhaps, even a Senator-staff personnel might be in-clined to tell the Senator what the Senator wants to hear, sometimes.Senator BTDEN. That probably happens 
Mr. TJOFLAT. I don't make observation in anyway to reflect on theprobation officers. Now when pretrial service officers are also advisingthe judge on bail matters, there's a staved attention, inevit▪ ably presentwhen the pretrial service officer, whether he's a probation officer or anindependent officer working for another branch of the court as it were,

to maintain some kind of dialog with the court.
If the officer is recommending bail conditions, which the court is

not going to accept, the officer is going to be inclined, regardless of
ihow he's employed to get within the ballpark. To establi▪ sh some kind

of credibility with the court. And hopefully over a period of time as
conditions of release, not previously used, become utilized with suc-
cess, the iudges change their views about admitting people to bail.
One of the reasons the Bail Reform Act didn't get off the .ground

really is because we still had monetary bail being the rule in most
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districts. They simply followed the State practice
 and judges and

lawyers came to the Federal system out of the State 
practice. And

that's what worked and probably wasn't even que
stioned.

Now an argument can be made that the pretrial s
ervices operation

ought to be reporting directly to the judge and not
 to a probation

office so that you don't have an officer serving two 
masters, pretrial

services and probation.
I think, however, that by and large regardless of th

e alternative

chosen, you're going to ultimately build the same kind
 of rapport be-

tween the officer and the court. I think maybe it's very 
difficult to de-

cide which officer will give the judge the most forthrig
ht and straight

forward recommendation on a release.
There's a middle ground really. No two districts in 

the United

States are alike. Some are small, some are spread out, t
he case loads

vary depending upon the Justice Department's ,prosecu
torial policy

and many times if the system is implemented, it may we
ll be that a

court ought to be in a position, the local court, the circuit 
council, and

the Judicial Conference, in a position to use both worlds as th
ey were.

In order that the manpower can be put to the best use.

But I think that the observation has some fact that you 
brought

out.
Senator BIDEN. I, as you a not sure exactly where that leads us.

Mr. TJOFLAT. The director's r's report recommended that the function

be kept separate. That is the best of the worlds. That is t
he commit-

tee's view and my own view.
Senator BIDEN. It's further your view and the committee'

s view, if

I understood you correctly, that the continued funding, and 
expansion

of the pretrial services operation means, that we continue to
 expand

from 10 districts, I assume, ultimately to all the districts.

Mr. TJOFLAT. That's right. On a need basis. On a demonstrat
ed need

basis.
Senator BIDEN. How is that need demonstrated? What 

criterion do

you-
Mr. TJOFLAT. Well you have to know something about the c

riminal

caseload in a given district. Some kind of study would h
ave to be

made about the criminal caseload and the best way to cond
uct pretrial

services interviews.
If you took a State like Wyoming or Montana for example wh

ere

you have offenders just spread out all over the place and the
 court

isn't sitting in more than one or two places, you have one typ
e opera-

tion if you're in the southern district of New York you have 
another.

I think that in the same fashion that speedy trial plans 
generally

are fashioned. That is they emanate in the local court with a
 com-

mittee, the circuit council then is involved to approve the p
lan and

finally the judicial conference has oversight responsibility.

Senator BIDEN. My problem with that is if the basis for t
he pre-

trial services operating independently is that it works better tha
t way,

and I assume that is the case, that conclusion is arrived at as a 
conse-

quence of the determination that it works better in terms of 
providing

the judge with the necessary information.
Mr. TJOFLAT. Those areas where you have a sizeable criminal

 case-

load, there's no reason why you couldn't have, ought not have th
e pre-

trial services officers reporting directly to the court, just like the 
proba-

tion officers do.
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I was speaking mainly of a lot of districts where it is hard to
determine.
Senator BIDEN. Why would they report, I mean why should there

be a difference?
Mr. TJOFLAT. If you have ample funds and ample manpower, you

could do it in every district.
Senator BIDEN. I see what you're saying. What you're saying is that

in those district where the caseload isn't that great, the assumption is
that the existing apparatus could handle the bail, along with proba-
tion and parole.
Mr. TJOFLAT. Many districts for example adopt the policy of hav-

ing probation officers conduct the pre-sentence investigation or com-
mence doing it as soon as arraignment has occurred. They don't wait
for a guilty plea, they don't wait for trial. That's a very efficient way
of doing it.

It's done with the offender's consent of course and so that when a
guilty plea occurs or the trial occurs, the investigation is concluded.
Well in a sense, the probation officer has done both functions. The
information he's gathered can be used for bail purposes just as easily 
as for presentence investigation purposes.
That usually occurs in these smaller spread out district as distin-

guished from a large metropolitan district where all the judges are in
one place and you have large probation offices and large pretrial serv-
ices offices.
Senator BIDEN. So you don't see in those instances any real problem

or confusion existing because the probation being performed essen-
tially for judge and the pretrial services function preformed essen-
tially for magistrate. You don't see any problem arising as a conse-
quence of that in the districts where there is a diverse, spread out and
limited caseload.
Mr. TJOFLAT. In the report there are lots of such cases. No problem

there as compared with a large metropolitan district. I would think
the legislation ought to be flexible enough to accommodate the idea
of having more desirable and independent functions for pretrial
services.
Senator BIDEN. In those areas, those major metropolitan areas, is

there a need based on anything other than the caseload to have the
chief pretrial services officer independent of the chief probation offi-
cer?
Mr. TJOFLAT. Well I think 
Senator BIDEN. Is there any substantive reason for that?
Mr. TJOFLAT. No more than you would have anywhere. Ideally you

have separate functions. In the large metropolitan district, because
of the size of the caseload, because of the size of the probation offices,
the number of officers, just the table of organization and the size of
the court, you're going to have two separate functions' in my view.
Senator BIDEN. And you don't see any fundamental difference be-

tween the attitudes and priorities of probation officers which might
make an independent pretrial officer better suited to oversee the
agency?
Mr. TJOFLAT. No, I do think that there ought to be separate func-

tions in the large metropolitan courts. I just think in the nature of
things, the goals of the pretrial services agency, the goals of the imple-

•
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mentation of the Bail Reform Act can be administered better if the

officers performing the function report directly to the court on that
function they are performing.

Just as the probation officers do in their function.
Senator BIDEN. And the reason though that you depart in the

smaller districts then relates mainly to money?
Mr. TJOFLAT. Well it relates to money and just the way in which

the business in those courts transact, essentially.
Senator BIDEN. Because it's more informal or what?
Mr. TJOFLAT. Well just because you have a lesser caseload and

spread out offenders.
Senator BIDEN. Well how does that impact on 
Mr. TJOFLAT. I agree with you if you had all the money, if money

were not a problem and personnel were not a problem, you could have
a pretrial service agency officer and a probation officer in each one
of these localities where the court might go the whole course.

Senator BIDEN. Would you see any problem in the pretrial services
officer in those districts being part time?
Mr. TJOFLAT. The question there would be whether or not you could

get somebody as competent as a probation officer having the qualifica-
tions that the judicial conference and the administrative office set out.
Before a court can hire a probation officer, you may not be able to find
a probation officer, especially in those areas, having the background

necessary to do the job. Then you would diminish the quality of the
information and the quality of justice.

Senator BIDEN. You know that the caseload depends as much upon
the Justice Department's policy in that district as anything else,
doesn't it?
Mr. TJOFLAT. No doubt about that.
Senator BIDEN. And that in no way impacts upon the competence

question.
Mr. TJOFLAT. If you stop having, prosecuting bank robbers and

maybe some heavy narcotics and some forms of organized crime,

which has occurred in some of the districts, especially in connection

with bank robberies, and you substitute therefore, white collar of-
fenders who have entirely different problems, coming from another

strata of society and less caseload, you just have different 
Senator BIDEN. OK, Judge. Is there anything you would like to add?
Mr. TJOFLAT. No, as I stated, I was interested in answering any

questions you might have.
Senator BIDEN. Well, as I said, the two things we are most con-

cerned with are first whether or not the concept should be expanded

beyond the 10 districts; you've answered that one pretty clearly.
Mr. TJOFLAT. I think that's indispensible or we ought to write the

Bail Reform Act out of the books.
Senator BIDEN. And second question, which you've also answered

is whether or not it should be part of an existing apparatus or in-

dependent. Whether or not it should be performed by those perform-
ing the probation function or by an independent bail operation and
you've answered that one fairly well.
Mr. TJOFLAT. May I add one thing?
Senator BIDEN. Surely, please do.



Mr. TJOFLAT. I wouldn't have the separation if there were separa-
tions beyond that which is necessary at the local court. In my view
there wouldn't be any necessity to establish another branch of the Ad-
ministrative Office of the U.S. Courts or to carry the separation into
the table organization beyond the local court, the function itself.

Senator BIDEN. I would tend to agree with you on that. Judge, thank
you very much. I appreciate your time. I know you're a very busy man.
Thank you for coming.
Mr. TJOFLAT. Thank you.

PREPARED STATEMENT OF JUDGE GERALD B. TJOFLAT
Mr. Chairman, committee members, I am Gerald B. Tjoflat and I have been a

United States Circuit Judge for the Fifth Circuit since December 1975. I served
as a United States District Judge for the Middle District of Florida from October
1970 until my appointment to the appellate bench. From June 1968 until October
1970 I was a judge of the Circuit Court, Fourth Judicial Circuit of Florida. Since
January of 1977 I have been a member of the Advisory Corrections Council,
authorized by 18 U.S.C. 5002. Since January 1973 I have been a member of the
U.S. Judicial Conference, Committee on the Administration of the Probation
System. I was appointed chairman of that Committee in May of 1978. The Pro-
bation Committee was established as a standing committee of the Conference in
1963. It has oversight responsibility for the organization and work of the Federal
Probation System and for the formulation and conduct of sentencing institutes
for judges and others as authorized by 28 U.S.C. 334.
As chairman of this Committee, I appear before you today to discuss the pre-

trial services agencies created by Title II of the Speedy Trial Act of 1974.
The Conference at the March 1975 session instructed the Probation Committee

to exercise oversight responsibility for the implementation of Title II of the
Speedy Trial Act of 1974 which provides that the Director of the Administrative
Office shall establish on a demonstration basis a pretrial services agency in ten
judicial districts; five to be administered by the Division of Probation and five to
be administered by Boards of Trustees appointed by the chief judge of each of
the five districts.
The five districts designated by the Chief Justice, in consultation with the

Attorney General, to be administered by the Division of Probation were the Cen-
tral District of California, the Northern District of Georgia, the Northern District
of Illinois, the Southern District of New York, and the Northern District of
Texas; and the five pretrial services agencies to be administered by Boards of
Trustees were the District of Maryland, the Eastern District of Michigan, the
Western District of Missouri, the Eastern District of New York, and the Eastern
District of Pennsylvania.
These agencies were established to maintain effective supervision and control

over, and provide supportive services to, defendants released pending trial. Their
primary functions are to (1) collect, verify, and report promptly to the judicial
officer information pertaining to the pretrial release of persons charged with an
offense and recommend appropriate release conditions; (2) review and modify
the reports and recommendations; (3) supervise and provide supportive services
to persons released to their custody; and (4) inform the court of violations of con-
ditions of release.

Title II required that the Director of the Administrative Office make a com-
prehensive report to the Congress on or before July 1, 1979, regarding the adminis-
tration and operation of the pretrial services agencies. At its March 1979 meeting
the Conference, on recommendation of the Probation Committee, authorized the
Committee to (1) exercise continued oversight of the completion of the Director's
report, (2) approve the final recommendations to be included in the report, and
(3) authorize on behalf of the Conference the release of the Director's report to
the Congress.
As you are aware, Title II of the Speedy Trial Act of 1974 was enacted to repair

a deficiency in the operation of the Federal bail process that was placing judicial
officers in the position of guessing at appropriate bail conditions for criminal
defendants. This problem was delineated in the Senate Report on the Speedy Trial
Act as follows:
Defendants in the Federal system are released prior to trial pursuant to the

Bail Reform Act of 1966. Although there qre no statistics on the operation of the
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Bail Reform Act outside the District of Columbia, it is com

mon knowledge that

many Federal judges are reluctant to release defendants p
ursuant to the act and

all too often when they do, defendants either commit subse
quent crimes or become

fugitives. This situation exists because district courts do
 not have personnel to

conduct interviews of arrested defendants so that judges ca
n make informed de-

cisions as to whether to release defendants. Furthermor
e, outside the District of

Columbia, there is no agency charged with supervising bail 
conditions for defend-

ants released prior to trial. Therefore, even if a defendan
t is released on his own

recognizance prior to trial on a condition set by the judge
, for example, that the

defendant refrain from associating with certain person
s or that he not use nar-

cotic drugs, there is no agency charged with assuring co
mpliance with the judge's

order.
Judges without sufficient information on a defendant's

 eligibility for pretrial

release either detain the defendant until trial or guess
 at the defendant's likeli-

hood to remain in the jurisdiction. When the court ta
kes the former course, it, in

effect, ignores both Federal law and constitutional 
reqiurements that a defendant

be released prior to trial. Furthermore, pretrial detent
ion is an enormous fiscal

burden upon the judicial system. It costs approximat
ely $7 to $10 a day for the

Government to detain a defendant. If a defendant is det
ained for six months prior

to trial, which is not unusual in the Federal system, t
he total cost to the Govern-

ment is between $1,250 and $1,800 for just one defendant.

If the court takes the latter course and guesses at the 
defendant's likelihood of

flight, it risks releasing a defendant who will flee
 the jurisdiction.'

The daily cost of detention per defendant referre
d to above now exceeds $20

in the ten pretrial services agency districts.

The House Committee on the Judiciary, reportin
g on the Speedy Trial Act,

stated that the above problems could best be r
esolved by enacting "provisions

that guarantee a more careful selection of pretrial rele
ase options by the courts

and closer supervision of releasees by trained person
nel."'

The above statements indicate that Congress recog
nized that the Bail Reform

Act had directed judges and magistrates to make in
formed decisions regarding

the pretrial release of criminal defendants without pr
oviding the resources for

them to carry out that mandate.
Recognition of the problems resulting from the lack o

f resources for the ad-

ministration of the bail process has not been confined 
to the Congress. The Na-

tional District Attorneys' Association, the American C
orrectional Association, the

National Association of Counties, and the National 
Advisory Commission on

Criminal Justice Standards and Goals have all recom
mended that mechanisms

for providing pretrail services be established in all juri
sdictions.

Standard 10-5.3 of the American Bar Association S
tandards Relating to the

Administration of Criminal Justice states that ". . . 
Every jurisdiction should

provide a pretrial services agency or similar facility 
to monitor and assist de-

fendants released prior to trial." 3 The standard furth
er provides that those

agencies should perform certain functions which ar
e substantially the same

as those currently being carried out by the Federa
l pretrial services agencies.

The commentary to that standard gives the followi
ng reasons for creation of

such agencies:
No matter how detailed and imaginative the conditions 

of release imposed

pursuant to standard 1-5.2 may be, they are likely to b
e ineffective if the re-

sources to enforce them are not provided. Unfortunate
ly, however, many juris-

dictions provide no meaningful supervision for defendants w
ho are conditionally

released prior to trial. It is hardly surprising that, wit
hout such supervision,

the conditions are openly flouted and are ineffective in pr
eventing either flight

or recidivism. When these jurisdictions then suffer from 
a high rate of crime

by defendants on pretrial release, political pressure builds
 for use of monetary

conditions as a sub rosa preventive detention device o
r for denial of release

altogether. In fact, however, pretrial detention is the most co
stly, least efficient

means of dealing with the pretrial crime problem.

If a small percentage of the funds necessary to operate jails in 
a constitution-

ally permissible fashion were instead allocated for adequate
 supervision of

conditionally released defendants, there is every reason to
 believe that the pre-

trial crime and abscondence rates could be reduced to acceptabl
e levels.

Senate Report No. 73-1021, 93d Congress, 2d session (1074), p
. 1.

2 House Report No. 93-1508, 93d Congress, 2d session (1974), p. 27
.

American Bar Association Standards Relating to the Administr
ation of Criminal Jus-

tice, 2d edition, "Pretrial Release" (1979)•
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This standard is based on the hypothesis that it is unconscionable to resort toa more costly, less equitable system of pretrial incarceration without first ex-hausting the possibilities of adequate supervision for defendants on conditionalrelease. Conversely, it is equally indefensible for a jurisdiction to release largenumbers of criminal defendants pending trial without also taking reasonablesteps to protect the community from released defendants who may pose a danger.The standard therefore requires the establishment in every jurisdiction of a pre-trial services agency or similar facility with overall responsibility for providingsupervision for released defendants.'
Further support for the proposition that pretrial services agencies can improvethe bail process is found in the 1978 General Accounting Office Report on theFederal bail system,' which concludes:
Judicial officers do not have the necessary information and guidance to eval-uate the significance of each of the factors listed in the Bail Reform Act as theyrelate to the danger of nonappearance posed by the defendant. Until a way ofproviding complete and reliable information on defendants is available in all dis-tricts, the soundness of bail decisions will suffer. Also, until guidance and infor-mation on the results of bail decisions is available to judicial officers to assistthem in evaluating the various factors in the act, some defendants will be de-tained unnecessarily while others who should be detained will be released.'The General Accounting Office Report goes on to say that "because pretrial serv-ices are now providing this information, we support the continuation and expan-sion to other districts of this particular pretrial services agency function."The Judicial Conference of the United States approved the following resolutionin March 1980:
The Commitee on the Administration of the Probation System of the JudicialConference of the United States has reviewed the report of the Director of theAdministrative Office of the United States Courts on the experiment with Pre-trial Services Agencies created by Title II of the Speedy Trial Act of 1974.That report states that judges and magistrates in the demonstration dis-tricts have expressed substantial satisfaction with and strong support for thecontinuation of services rendered by those agencies. These views appear to begrounded in the utility of information provided by pretrial service officers tothe judicial officers responsible for setting bail. Judicial officers in the 10demonstration districts stated that they were able to make better informed de-cisions as a result o the regular, prompt, and impartial information providedby the agencies. This is consistent with the findings of the 1978 ComptrollerGeneral's Report to the Congress regarding the Federal bail process, in whichthe General Accounting Office cited the need for better defendant related in-formation and supported the continuation and expansion of this particularPretrial Services Agency function.
The Conference places great reliance on the opinions of the judicial officers.The Conference also places significance in the Director's findings that the oper-ations of the Federal agencies compared favorably with state programs andthat they have provided additional services to the courts which have improvedthe administration of criminal justice.
The Conference therefore recommends the continued funding and expan-sion of the Pretrial Services operation.

CONCLUSIONS AND RECOMMENDATIONS

The Federal pretrial services agencies were created as part of an experi-ment to test the theory that judicial officers could make better bail decisions ifthey received the assistance of trained personnel who could provide the courtwith adequate defendant-related information and professional supervision ofreleased defendants. Based upon the findings of the Report of the Director ofthe Administrative Office and significant recommendations of the judicial offi-cers who have been associated with the agencies, the Committee on the Ad-ministration of the Probation System is satisfied that the pretrial servicesagencies have contributed substantially to the improvement of the Federalpretrial release system and, therefore to the administration of criminal justice.

Ibid.
The Federal Bail Proem Fosters Inequititiea. A Report to the Congress by the Comp-troller General of the U.S. GGD78-105. Oct. 17, 1978, p. 24.Ibid.. p. 5.

7 Ibid., D. 84.
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The Committee accordingly recommends
 the continued funding and subse-

quent expansion of the pretrial services agen
cies.

Mr. Chairman, this concludes my remarks.
 I appreciate your courtesy and

I shall be pleased to answer any questions y
ou may have.

Senator BIDEN. Our next panel consists of two dis
trict court judges,

both of whom are intimately familiar with the da
y-to-day operations

of title II of the Speedy Trial Act of 1974. The f
irst is Edward S.

Northrop, chief judge for the District Court of 
Maryland. Judge

Northrop has been on the Federal bench for ap
proximately 19 years

and about one-half of that time he's served as the 
chief judge of his

district and in addition to his serving for 6 years on t
he U.S. Judicial

Conference on the Administration of Probatio
n Services, Judge

Northrop in his capacity as chief judge has been mo
nitoring the per-

formance of his district's pretrial service agency.

Appearing with Judge Northrop is his colleague o
n the Federal

District Court of Maryland, Joseph H. Young. Ju
dge Young has

served as chairman of his district's pretrial services bo
ard of trustees

since its creation. I would also point out that our 
distinguished col-

league and ranking minority member, Senator Mathias 
of Maryland,

had hoped to join us here today, but unfortunately was un
able to do so.

Gentlemen, thank you for coming. You've obviously don
e well Judge

Northrop for 19 years or longer. Gentlemen, why don'
t you proceed

in anyway that you would feel most comfortable and in 
the interest

of decorum, chief judge will begin first.
Mr. NORTHROP. Thank you, Senator. I'll stand on my 

statement

that's already been filed, but I will make some obser
vations if you

don't mind independent of that.
Senator BIDEN. Surely.

PANEL OF JUDGES:

STATEMENTS OF EDWARD S. NORTHROP, CHIEF U
.S. DISTRICT

JUDGE, AND JOSEPH H. YOUNG, U.S. DISTRICT JUDGE, 
DISTRICT

OF MARYLAND

Mr. NORTHROP. And one I think you asked Judge Tjoflat i
n con-

nection with the function itself and I might say this, I feel
 they are

two distinct functions and the objectives of the pretrial age
ncies are

quite different from that of the probation in many respects
.

When Judge Tjoflat referred to the condition obtaining i
n certain

other areas rather than the metropolitan, of course, which I'll g
et back

to in a moment, and the presentence reports, of course, had been
 be-

fore, at the time that the man is arraigned really and so whe
n the

trial is had, the presentence report is there and after the person
 is con-

victed, quite obviously the judge sentences because of the fact 
that

he may not be back there for a couple of months.
And of course that is not so in the large metropolitan area. We do

n't

order our presentence reports until there's been a jury verdict of gui
lty

and consequently, the operation of the pretrial officer is quite diff
erent

than that of the probation officer. Although they could be in the sam
e

areas they ought to direct their objective only to what they rec
om-
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mend at the time of the arraignment when first brought in or prelimi-nary hearing.
It takes a lot of investigative ability. The pretrial procedure has tobe done for almost an hour, as Morris Street, chief of the pretrialagency, will tell you.
Senator BIDEN. They're quick judgments.
Mr. NORTHROP. They are, they're quick and all that has to bedone at that time and then it has to be kept up to date and certainthings are found during the period of time between that period whena defendant could have another hearing and then the bail may be low-ered or some reason he had for letting him loose.Now let me say categorically my experience has been that I don'tknow how we got along without this.
Senator BIDEN. I beg your pardon?
Mr. NORTHROP. I don't know how we got along without this pre-trial agency in our district. We detained a lot of people who shouldn'thave been detained and probably let some people go that should nothave been let go at that time.
I find that my feeling is that we are letting out on bail maybe 15 to20 percent more than we did before, maybe more than that I wouldthink.
Senator BIDEN. We're letting a greater percentage out?Mr. NORTHROP. Yes and they're subject to observation by the pre-trial agency with the result that we're found it worked excellentlyand would feel at great loss if we would have to go back to the waywe were before. I'll be glad to answer any questions that you mighthave.
Senator BIDEN. Judge, I do have questions, but maybe it would bebetter that Judge Young make his comments and then I ask somequestions of both of you, if you don't mind.
Mr. YOUNG. Mr. Chairman, I guess it would be appropriate for meto clean up after my chief has testified so I guess I'll do that.A few comments if I may first. I too have filed with the committeea statement which I will rest upon.
Senator BIDEN. Both your statements will be entered into the recordas if read.
Mr. YOUNG. The Senator has made inquiry concerning the twoproblems here, one, expansion and the second, of course, the form.The need for expansion, just a few brief comments on that if I may.
Judge Northrop has indicated that he doesn't know how we gotalong without it before and I completely concur in that. I went over

a number of my files to come up with an estimate and .I would estimate
that in the 4 years that we have had the pretrial services agencies in its
present form, that I have released approximately 25 individuals whowould otherwise have been warehoused, if you will, pending trial.
Now in Baltimore we have no Federal facility.
Senator BIDEN. Excuse me Judge, give me an idea how many people

you had before you.
Mr. YOUNG. I would estimate 300. So a small percentage, perhaps,

10 percent or so, but these are people who otherwise would have been
in jail pending trial. They would have been in Baltimore city jail,
not the best of places to remain while one is awaiting trial, but we
have no separate Federal facility.
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The interesting thing to me is that of those, and I say roughly 25,

the things that they needed pending release or pending their in-

carceration or pending trial, were able to be done. Some needed drug

counseling, others need alcohol counseling, some needed vocational

guidance, therapy of some sort.
This could be and has been provided by our pretrial release group

or services agency. So that in some of those cases, and again I am

estimating that approximately half of those who when the time came

either pled guilty or went to trial, instead of sending them to jail, to

prison, to get the things that we would need, drug rehabilitation, al-

cohol or vocational training, many of these things had been well un-

derway as a result of the services that we had provided at the pretrial

stage.
Senator BIDEN. Those services began between the time of arrest,

the arraignment and the trial date or the plea?
Mr. YOUNG. And the rearraignment or the ttial. They were a con-

dition of the pretrial release. It was that they would enter into a

drug program, enter into alcoholics anonymous, get some job

supervision.
Senator BIDEN. Without, excuse me, without going into precise

statistics, just give me a feel if you will for what percentage of those

who are released on bail have conditions, other than the monetary con
-

dition attached to their release, in your court, roughly.
Mr. YOUNG. I would say probably half get in a drug program or get

training of some sort or even mental therapy, counseling from a

psychiatrist and so on. So this is not just a stagnant period of time,

counting days until they come to trial, there is something being done

to rehabilitate them. And as a result of that, I have estimated in my

presentation, there is perhaps a $28 per day for some 60 days, a sub
-

stantial savings.
But more important than that, it seems to me, is that these people

are not being warehoused, they're being worked with and worked upon

and that to me is the unknown quantity that I think we are inclined

to forget about as we look at the big picture.
We also have the ongoing aspect of it. The individual first co

mes

before the judicial officer and is incarcerated pending trial because

he doesn't have the funds or because the indication initially is that

he should have a substantial bail set. The pretrial officer keeps after

that and he may get additional information that would justify, after

the initial determination, that there should be some change in those

conditions.
That is brought to the judicial officer and very often there is a

change made so that there is an ongoing aspect. It isn't simply having

a hearing and then waiting until the next procedure comes along.

There was also a comment from the Senator concerning the Dela-

ware experience. I do think that there is a need for the separate and

equal facility. In many areas, and I know this is one of the sticking

points in all of this discussion, but the probation office has a magnifi-

cent job to do, having heavy caseloads in most cases and a primary

responsibility to do probation work. The probation officer is not really

a pretrial individual. He is accustomed to dealing with people who

have been found guilty or plead guilty. Theoretically the pretrial

168-879 0 - 81 - 2
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stage, the individual under our laws is, of course you know, innocent.
There's a different attitude.
Further the individual in the pretrial stage is willing to talk, usu-

ally freely, with the pretrial officer and as I say the pretrial work is
a primary function of that individual, the officer. It isn't simply an-
other tag-on job that's been assigned to him.
For this reason I do think there are different attitudes that would

prevail with those that are working for the pretrial as well as the
probation officer. I recognize, of course, that in some rural districts,
having a full complement of the pretrial program would be un-
necessary. As a matter of fact, if the Congress would adopt the re-
quirement that a pretrial agency would be set up in each district, I
think I would be inclined to apply for that job in Montana or Wyo-
ming perhaps, it would be pretty good job to have. There just
wouldn't be enough to do to keep somebody busy all the time.
Senator BIDEN. That would be the case if you're a judge out there

too.
Mr. YOUNG. Well you're probably right.
So I think these are the points I would make, Senator. Again, I

can't over emphasize, I don't like to overdo it, but it seems to be that
those of us who have become accustomed to having this facility wonder
how we've ever done it without it.
Senator BIDEN. Well, gentlemen, quite frankly there isn't a set

of witnesses we could have who could be more ensightful as to whether
or not this process works. I mean, and I mean that. sincerely, we
speculate about its success or failure, its usefulness or how cumbersome
it might be and obviously you've had to work with it day to day and
your testimony, as to the need and validity of such a service, is I think
very compelling testimony.
But one of the things that I'm still a little bit concerned about is the

question of the manner, the type, the form of the expansion. I mean
I don't think there's any question that we have to expand the service.
I will be very surprised if there are witnesses, folks out there suggest-
ing that we should not.
My concern is, I'm not being facetious when I say this, not merely

the convenience of the court, but the rights of defendants and accused
must be the primary focus, so that we don't warehouse people who
don't need to be warehoused.
I think you put it very succinctly and correctly, Judge Young. If

that is the focus, and, if we acknowledge, and Judge Young you seem
to share a view that I hold, that a minimal or slight attitudinal differ-
ence exists between a probation officer and a bail officer. I don't say that
to be critical of the probation officers, I sincerely don't.
I think you put it very well. They're used to dealing with someone

who's already either pled guilty and/or has been found guilty. The
question is, what they're going to recommend in terms of time, essen-
tially, or no time.
And that is a more time consuming and more urgent function than

whether or not they make a mistake by $5,000 or $10,000 being recom-
mended at the front end. Because I would assume that you can figure
that can always be rectified. Whereas the finality of the recommenda-
tion of whether or not someone goes to jail for 2, 5, or 10 years or goes
on probation is of a great magnitude. If I had those two decisions to
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make, I'd find that one a more weighty decision to recommend or to
make. And I'm making a decision that I'm recommending the court
accept.
That difference in attitudinal approach is likely to exist as a con-

sequence of the function, not the mentality, attitude or inclination of
the officer, but because the press of the job just moves you in that
direction.
If that is the case, then it seems to me that we should try our best

not to, if you will, penalize the smaller districts, the more rural dis-
tricts. The defendant arrested in Wyoming and I'm thankful that
you all are not using Delaware as an example, it shows you used
judicial discretion in picking Wyoming and not Delaware, then it
seems to me that unless there is a significant difference in the cost, the
expansion should be a total expansion.
So that the person picked up in Wyoming is as inclined to get the

same treatment that the person in Baltimore City gets, if arrested.
But obviously I don't mean to beat that to death. I'm not looking for
you to expand on your comments any more than that, but I just want
you to understand my concerns.
Expansion, but what type of expansion? And it seems that you

are saying, correct me if I'm wrong, you're both saying expansion is
necessary, continuation is essential, expansion is necessary and sepa-
ration is advisable, if it can be done.
Mr. NORTHROP. I think that in the metropolitan area I would. I

don't think that I have any great preference for example for the
independent against the probation department, just so the functions
are separate and they operate in the, along the lines you have indi-
cated, Senator and the fact that their attitudes are quite different, I
believe, in its ultimate objective.
But the board, for example, our board hasn't been particularly

active. Judge Young can say more about that than me, but my
observation of the board is the fact that they have some interest in
being critical every once in a while and seeing that everything func-
tions properly.
For example, that is particularly so of our public defender, he's

been very helpful. I think that my observation is this that certainly
in the large metropolitan areas they should be distinct.
And Wyoming or those places where they make presentence re-

ports at the time of arraignment, I think probably the probation
officer could make that distinction that's necessary under those
circumstances.
Mr. YOUNG. I think, if I could just add one point here. I think

that Judge Northrop's comments are correct and again it isn't the
idea that the probation officer is going to give a different quality .of
service, I think the probation officer in Wyoming or New York City
can do an equally good job, the attitudinal part of it, I think that
can be worked out.
My concern is primarily workload. That the probation officer is

that first and last and he's going to devote his time there and if the
things comes to push and shove, he's going to put aside the pretrial
work and I think it would suffer.
So I think the Senator's comments are well taken that the defendant

in Wyoming is entitled to the same high caliber treatment as the one
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in New York. I think it's just a matter of workload rather than
attitude really.
Senator BIDEN. Well, now there are those that will argue that what

we should do is that we should just increase the personnel, the funds
available to the probation office so that they could hire folks to do this
job. What would be your response to that?
Mr. NORTHROP. My response would that they are certainly capable

of doing that. Most of the pretrial people are probation officers to
begin with, but I think they've got to make the delineation all along
the line, if they need them, they should probably under probation in
a separate division, which is perfectly possible and that they can
monitor them and 
Senator BIDEN. I assume that you would suggest that if in fact

they were incorporated within the probation office that within that
office there should be a delineation of responsibility. That one person
should not have two functions, they should either do bail or do
probation.
Mr. NORTHROP. Yes.
Mr. YOUNG. That should get their primary attention.
Senator BIDEN. Well gentlemen, it seems from your standpoint,

as busy as you both are, a waste to get down here for so little, but
it is so important for us to get your views particularly on these points.
One, is it working and you've made a clear statement of that; two,
should it be expanded, your answer is yes to that; three, and should
it be separate and your answer is yes, it should where it can be.
I sincerely appreciate your taking the time and effort to help this

committee.
Mr. NORTHROP. Senator, we appreciate your interest in this matter

and hope for its success because we feel very strongly about it and I
want to compliment you on your—
Senator BIDEN. May I ask you both one more question, come to thinkof it, if you don't mind and you need not answer the question, but it

would be useful to me.
We all bring to our jobs certain strengths and weaknesses and

prejudices, I don't mean racial prejudices, but certain inclinations. IfI were a judge, I suspect I would be more inclined to be severe with
someone who abused a child than I would with someone who was a
bank robber. That's my prejudice. We all have those kinds of preju-
dices.
How closely do each of you look at and follow the, recommendation

of the bail officer? You have the defendant in front of you, I guess you
really don't, but those you do see, but how closely are the recommenda-
tions of the bail officers followed in your district in your experience?
Mr. NORTHROP. I think they're followed very closely. I think he has

an expertise, he has made an investigation and at least I do, I know I
do, in many instances. For example the other day I had a young
offender, who's 17 years old, who had committed a very terrible crime,
he'd kidnaped somebody and brought him over to Maryland—that's
why he happened to be there—and he attempted to cut his throat in the
process, which was pretty lousy when you think of it.
In any event, it was recommended by the pretrial agency that he be

released to his parents because it was necessary that he see a psychi-
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atrist. We ordered him to be availabl
e and have that facility. So I

did it.
Ordinarily, if we hadn't had that pretr

ial officer's recommendation,

I would have sent him to jail, obviously.

Mr. YOUNG. These are the professiona
ls in the group. Occasionally

you find one particular individual beca
use of his past experience or

his experience with him or you may no
t be quite as satisfied with it.

Basically they're professionals that we 
follow and I think this is

true of all the judges. My guess is 90 pe
rcent of the time we follow

them.
Senator BIDEN. And you're satisfied wit

h the competence of the per-

sonnel that are providing you with these 
decisions.

Mr. YOUNG. We're blessed with compet
ent personnel.

Senator BIDEN. Gentlemen, thank you ve
ry much.

Mr. YOUNG. Thank you very much, Sen
ator.

Mr. NORTHROP. Thank you for your con
sideration.

[The prepared statements of Judge No
rthrop and Judge Young

follow:]
PREPARED STATEMENT OF JUDGE EDWA

RD S. NORTHROP

Mr. Chairman, Committee members,
 I am Edward S. Northrop. I wa

s ap-

pointed United States District Judge
 for the District of Maryland on 

September

5, 1961 by the late President John 
F. Kennedy, and I have served a

s Chief

Judge of the Court since September 28
, 1970. From 1973 to 1979, I was a 

member

of the U.S. Judicial Conference Comm
ittee on the Administration of the

 Pro-

bation System. As a Probation Comm
ittee member, I shared in the 

oversight

responsibility for the final evaluatio
n of the pretrial services agencies 

which

make up the demonstration project.

Title II of the Speedy Trial Act estab
lished pretrial services agencies to 

main-

tain effective supervision and control
 over, and provide supportive servic

es to,

defendants released pending trial. 
The primary functions of the agenci

es are

to (1) collect, verify and report pro
mptly to the judicial officer all info

rmation

pertaining to the pretrial release of 
persons charged with an offense a

nd rec-

ommend appropriate release conditi
ons; (2) review and modify the 

reports

and recommendations; (3) supervise 
and provide supportive services to

 persons

released in their custody; and, (4) in
form the court of violations of con

ditions

of release.
Title II, it seems, is an attempt to repa

ir a deficiency in the bail process.
 As

you know, the Bail Reform Act of 1
966 requires judicial officers to tak

e into

consideration a number of factors a
bout the accused before determin

ing the

least restrictive conditions of relea
se that will reasonably assure ap

pearance.

It is presupposed that each defendan
t appearing before the court will 

have re-

lease conditions imposed that result
 from some knowledge of his circu

mstances.

However, there was Congressional r
ecognition that the Act lacked a m

echanism

to provide the Judiciary with suff
icient information to make infor

med deci-

sions. In effect, the Bail Reform Act 
required judicial officers to make 

informed

bail decisions, but failed to provide sup
port to carry out this responsibility

.

The enactment of Title II acknowled
ged the fact that the bail process

 was

deficient, and attempted to correct t
he deficiency. Title II provided a

 means

by which judicial officers could intell
igently and effectively implement

 the Bail

Reform Act, by providing the informa
tional conduit and the superviso

ry assist-

ance in cases where non-monetary releas
e conditions were imposed.

The District of Maryland was selecte
d and organized as one of the Bo

ard of

Trustees Agencies designated in Title II
 of the Speedy Trial Act and was t

he first

board agency to begin interviewing defenda
nts for bail-setting purposes. As 

Chief

Judge of the District, I approved the Board
 and have monitored the performa

nce

of this agency for more than four years. I 
want to assure this committee tha

t

pretrial services has been a welcome addition
 to the criminal justice process 

in

our District. The judicial officers of the Court 
have benefited greatly from having

timely information provided for bail heari
ngs, and needless to say, the avail-

ability of detailed information has inured to
 the benefit of defendants appearing

before our Court. Of course, my colleagues and
 I managed to carry out our
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responsibilities in bail matters prior to the introduction of pretrial services,
but we are certainly far more satisfied now that the interests of the defendants,
and of at least equal importance, the public interest, are being safeguarded to
a maximum extent. All of the judges and magistrates have been able to release
individuals who might otherwise have been confined for lack of adequate
background data.
The benefits of having accused persons maintain their jobs, family and social

relationships are immeasurable. Of corresponding significance is the dollar sav-
ings in jail costs. We are now in a period of economic flux and uncertainty in this
country. Strenuous efforts are being made to reduce spending levels in all branches
of Government. I submit that the pretrial agencies whose continued existence
depends on the favorable action of your Committee, have saved literally
thousands of tax dollars which would otherwise have been spent on costs of
incarceration.

Contrary to some views, the agency does not promote dangerous liberal pre-
trial release practices. As it is being utilized by our Court, the agency has as-
sumed its advisory role in assisting us to carry out the mandate of the Bail
Reform Act, i.e., to reduct reliance on monetary bail without placing in jeopardy
the judicial process. I believe the statistics clearly indicate that there has not
been any increase in the Inc! tient* 01 deiendants failing to appear or of the com-
mission of new crimes on bail. I think that these results are directly attributable
to improvement in the quality of pretrial release decisions and the effective super-
vision made possible by the pretrial services agency.
It is important to recognize that many additional benefits accrue from exist-

ence of the pretrial services agencies. Many defendants are given direction in
the pretrial stage and receive impetus to become involved in constructive com-
munity programs that lead to personal growth and a heightened awareness of
personal responsibility. Those who are supervised by pretrial services, usually
individuals characterized as representing some risk of nonappearance, estab-
lish a favorable or unfavorable track record. In either case, the performance
record can be of assistance to the Probation Office in the preparation of the
presentence report and sentencing recommendation.
Mr. Chairman, the Probation Committee, in its review of the Fourth Annual

Report to Congress, June 29, 1979, on the Implementation of Title II of the
Speedy Trial Act, found that most of the judicial officers surveyed in the
demonstration districts believed that pretrial services contributed to reduc-
tions in the incidence of pretrial crime, pretrial detention and failure to appear.
Having personally observed the activities of pretrial services, I can state with-
out qualification that I believe their activities have directly resulted in an
Improvement in the application of the release statute. It is my recommenda-
tion to you today that the existing agencies be continued and the concept
extended to other Districts, where there is a need.
Congress recognized and accurately identified the defect in the Bail Reform

Act, and cured that defect with the establishment of the pretrial services
agencies, so that the Courts might have timely and accurate information at
the critical pretrial stage of a criminal proceeding. The agency in the District
of Maryland has operated effectively and efficiently, attaining optimal results
for everyone involved at considerable savings to the taxpayer. I respectfully
submit that, in the best interests of justice and dollar economy, there is ample
justification to continue the pretrial services agencies.
I sincerely appreciate the opportunity to express my views on this important

piece of legislation. I shall be happy to answer any questions you may have.

PREPARED STATEMENT OF JUDGE JOSEPH H. YOUNG

Mr. Chairman, members of the Committee, my name is Joseph H. Young. I
have served as a United States District Judge for the District of Maryland
since July 29, 1971.
The Pretrial Services Agency for the United States District Court of Mary-

land began operations on January 19, 1976. In the District of Maryland the
powers of the agency are vested in a Board of Trustees, appointed in accordance
with the provisions of the Speedy Trial Act of 1974, and operated under a Chief
Pretrial Services Officer selected by the Board.
I was designated to serve as Chairman of the Board, and in that position I

shared in the oversight resposibilities for the development of policy and general
operating procedures implemented by the agency. From my perspective as a
judicial officer and member of the Board, I have had an opportunity to observe
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the performance of the agency for nearly four and one-half years. I feel that
I have considerable knowledge about the agency and its activities and wish to

offer my comments at this time in support of any pending legislation to amend

Chapter 207 of Title 18, United States Code, relating to Pretrial Services.

From its inception pursuant to Title II of the Speedy Trial Act, Pretrial

Services' emphasis has been placed on providing the court with accurate, verified

information concerning criminal defendants' suitability for release under

18 USC 3141. Pursuant to the mandates of the Bail Reform Act of 1966 and

Title II, Pretrial Services is unique not only as a comprehensive program de-

signed to improve the administration of the bail process, but also as an example

of a program capable of promoting change. The agency has attempted to satisfy

the legislative intent of Congress by providing the judicial officer information

concerning family and community ties, employment and educational histories,

prior criminal record and other information essential to a fair assessment in

bail matters, and has assisted the court in avoiding unnecessary detention,

thus eliminating many injustices which may have existed previously in the

bail process and which prompted the enactment of Title II. From the point of

view of services to the court, offenders and society, the agency has succeeded

in providing viable alternatives to incarceration in many cases during the

pretrial process.
While the primary focus of the agency has been centered around inter-

viewing and verifying background information of those individuals charged with

a criminal offense, it has also had the responsibility of supervising those de-

fendants released and awaiting final disposition, and providing counseling

and treatment in the fields of drug and alcohol abuse and vocational assistance

where necessary. During the pretrial period, released defendants are apprised

of all court appearances and direct supervision is afforded to those considered

by the court to represent a significant risk of non-appearance. In cases where

the defendant is unable to secure immediate release; the court is advised of

any change in circumstances which might suggest a need for judicial review

of the terms and conditions of release initially imposed. The court is provided

with detailed written summaries for each defendant as well as a summary

of his adjustment during the pretrial period.
The Pretrial Services Agency also provides the court with other services which

aid in the orderly and expeditious processing of criminal matters. Most often,

the defendant's initial contact with an officer of the court is with the Pretrial

Services Officer who is usually in the best position to assess the need for the

appointment of counsel and to assist defendants in the filing of indigency

affidavits in appropriate instances, eliminating the need to expend considerable

court time for this purpose. For the past three years the Pretrial Services Agency

has also assumed responsibility for deferred prosecution/diversion. It has not

only assumed these responsibilities, but it has also served as the catalyst to

expand the use of diversion as an alternative to the traditional criminal process

in appropriate cases. The expanded use of the diversion procedure represents

a tremendous savings in both time and money.
From my experience as a District Court Judge it is clear that, prior to the

existence of Pretrial Services, the only guarantee the trial judge had to assume

the court attendance of a defendant was the posting of bail, thereby making an

accused's pretrial liberty dependent upon his financial status. Obviously, a

system which places emphasis on monetary bail is unsatisfactory and inconsistent

with the Bail Reform Act. In the absence of information on which to base a

decision, it is probable that considerable unnecessary pretrial detention took

place. Decisions made in a vacuum may do irreparable harm in human terms and

do little to reinforce the notion that our system is fair and impartial.

* * * Judicial officers do not have the necessary guidance to evaluate the

significance of each of the factors listed in the Bail Reform Act as they

relate to the danger of nonappearance imposed by the defendant. Until a

way of providing complete and reliable information on defendants is avail-

able in all districts, the soundness of bail decisions will suffer. Also until

guidance and information on the results of bail decisions is available to

judicial officers to assist them in evaluating the various factors in the Act,

some defendants will be detained unnecessarily while others who should be

detained will be released.'

1 The Federal Bail Process Fosters Inequities, A report to the Congress by the Comp-
troller General of the U.S. GGD78-105, Oct. 17, 1978, p. 5.
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I would estimate that I have released approximately twenty-five defendants
to the Pretrial Services Agency, individuals who would otherwise have been in-
carcerated pending trial. Estimating the average cost of housing an individual
in the prison system at $28.00 per day for sixty days, this has resulted in a
saving of $1,680. Assuming my experiences are typical, the dollar savings are
substantial.
But there is an even greater saving and one that has no dollar value. This is

the rehabilitation that can take place during the pretrial stages. Instead of ware-
housing defendants pending trial this time can be used to begin needed therapy
and in some cases may eliminate the need for incarceration after trial.
The Pretrial Services Program has made the decisionmaking process in bail

matters more responsive to the goals of the Bail Reform Act. Nonfinancial con-
ditions of release occur in far greater proportion than they did in the past due
to the thoughtful and innovative recommendations made by the Agency.
I know of no national or local organization which has studied the bail process

which does not advocate and recommend the establishment of Pretrial Services.
The unanimity of support from my colleagues on the Bench, the American Bar
Association, the American Correctional Association, the General Accounting
Office and many others may be without precedent. I urge you to continue this
vital porgram and to make it available in some appropriate form in each
judicial district.

Senator BIDEN. Our next witness is Mr. Guy Willetts, Chief of the
Pretrial Services Branch of the Division of Probation, Administra-
tive Office of the U.S. Courts. lie is accompanied by Mr. Glen W.
Vaughn and Mr. Daniel B. Ryan, also of the Pretrial Services Branch.
These individuals have had extensive experience in pretrial services

as well as in probation offices. Most recently they have had primary
responsibility for the administration and evaluation of the 10 dem-
onstration districts.
I hope they will share with us today their objective views on the

performance of the 10 pretrial service agencies as well as their
analysis of the data they have gathered on the performance of the
probation and board of trustees agencies. Gentlemen, welcome, thank
you for your time. Mr. Willetts, why don't you begin.

PANEL OF PRETRIAL EXPERTS:
STATEMENT OF GUY WILLETTS, CHIEF, PRETRIAL SERVICES
BRANCH, ADMINISTRATIVE OFFICE OF THE 'U.S. COURTS, AC-
COMPANIED BY GLEN W. VAUGHN AND DANIEL B. RYAN, PRE-
TRIAL SERVICES BRANCH

Mr. WILLETTS. Thank you Senator, it's a pleasure to be here. Mr.
Ryan is on my left and Mr. Vaughn is on my right.
It will be 5 years, Thursday, since I officially took the responsibility

like to explain here that at the present time and since the very begin-
for implementing the 10 demonstration pretrial service agencies. I'd
ning the director of the administrative office delegated responsibility
for setting up the 10 demonstration districts to the probation division.
Who in turn established a separate branch to handle it. and it is

within that administrative framework that we have functioned over
the last 5 years Also, we have been reviewed and looked over from
time to time by the Probation Committee as Judge Northrop has
indicated.
Our primary function in the 10 demonsfration districts, as you

know, is to collect, verify, and report to judicial officers information
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pertaining to the release of defendants prior to trial. To review and
modify reports to supervise and provide supportive service as you had
testimony here indicating that the services had been provided in
Maryland at least, as they have throughout the 10 demonstration
districts.
We also followup on violations and report them to the courts. In

traveling to the 10 districts to discuss with the judge, prosecutors,
defense attorneys, chief probation officers, the establishment of the 10
pretrial service agencies, I discovered that like title I, the criminal
justice system was somewhat resistant to introducing a new idea about
the way they proceed.
As we became operational our credibility grew and now you hear

statements from prosecutors, judges, such as you heard this morning.
The idea at the outset was among most people was, it's not necessary,
we don't need it. There seems to be a change of heart or a change of
attitude about the program.
Senator BIDEN. Nothing like being able to share the burden or

responsibility of decisions.
Mr. WILLErrs. Absolutely.
At any rate we started interviewing defendants or accused persons

in Chicago in October of 1975, and by April of 1976, all 10 districts

were operational. Which means that we've had about 40 months, an

average of 40 months experience with this pretrial services procedure.
At the outset, not at the outset, but over the course of the first year,

we established 106 professional positions in the 10 districts and 50
clerical positions. At the present time, because of the reduction in
workload, we have reduced the professional staff to 92 professional

positions and 43 clerical positions.
We've interviewed in excess of 36,000 defendants, we've supervised

20,000 of those and we have collected substantial data on approxi-

mately 28,000 cases that have been used as a basis for the director's

fourth report to the Congress and has been used for the basis of the
data we'll present to you at this time.
As we viewed the statutory requirements of title II, we were looking

at reduction of crime on bail, reduction of volume and cost of unnec-
essary pretrail detention and effectiveness in proving the operation of

chapter 207 of the Bail Reform Act.
I think you have to view the impact of this procedure from many

aspects, not just the fact that you reduce the cost of unnecessary deten-

tion at the rate of $28 or $30 per day in a given case, but the total im-
pact on the individual as he goes through the process.
The supervision and the cooperation that exists from release on bail

to final sentence disposition, the conduct of that person may very well

effect the outcome of the final sentence. For example, if a person has
been released that would normally otherwise not be released and he
does well for the 60 or 90 days, follows the instructions or the condi-
tions of release, then this shows up or should at least in his presentence
report and may impact on the final outcome of the sentence.

Senator BIDEN. Judge Northrop's prepared statement indicated
that and if I'm not mistaken in his. experience that is in fact taken into
consideration.
Mr. WILLErrs. That is true. There are instances that could be shown

where the information hasn't been utilized as often or to the extent
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that it might have been, but I think this is a learning process that
this system has to adjust to and eventually hopefully it will be used in
every on-se.
In the data that we'll present to you now, we're using convicted

cases in reference to crime on bail, failure to appear, because we're
showing you data across time and we were unable to get statistics
prior to pretrial services in the districts where we collected data, be-
cause there was no person or agency responsible for capturing pre-
trial data.
Some of the data will reflect on all cases, some on convicted cases,

we'll point out the differences as we go along. If you will, ask Mr.
Vaughn to use this flip chart and we'll briefly look at some of the
statistical data and comment on it.
Mr. VAUGHN. The major control of the major emphasis or impact

of the data, that we want to look at at least would be the trial line. So
this point in the flip chart is eliminated. The major value of the time
being involved in explaining what's happening is that it's very useful.
Sometime the result of other clearances in the simultaneous timingmay have an impact on what we're saving.
Mr. WILLErrs. The first thing you have to look at, if pretrial is going

to make an impact, you first have to have access to the defendant, con-
duct an interview, verify information, and provide a report to the
judicial officer. This is the very crux of the pretrial program.
And we have statistics here indicating the percentage of persons

interviewed by type of agency. In the board districts in the third yearof operation, we were interviewing 87.2 percent in the probation dis-tricts, 74.5 percent of those persons.
Senator BIDEN. Why?
Mr. WILLErrs. Why? Well, there are a number of reasons. In myjudgment from where I view the operation, one of them has to dowith the emphasis, I think, that the independent unit places on theirfunction. This particular part of their function.
And this is their sole purpose for being there. In some of the dis-tricts, some cases were brought in branch offices and bail interviewswere not conducted.
I cannot speak to which specific districts that occurred, but in m37judgment, the pretrial units who are in existence solely for conduct-ing pretrial matters are more likely, and I think it has been demon-strated, to be aggressive, if you will, in performing their primaryfunction.
Senator BIDEN. For the sake of developing this point, why werenot 100 percent of the people interviewed? Why only 84 percent?Mr..WILLETTs. Why only 84 percent? There are occasions where anarresting agent will bring a person before a magistrate without notify-ing pretrial. This could happen in either district. The degree to whichyou're successful in accessing the accused depends on the proceduresthat are established with the cooperation of the chief pretrial officer,the U.S. attorney, the U.S. marshal, the arresting agents, and withthe blessing, if you will, of the judge in that district.
The judge has got to say, this is the way we operate and when thereis a breakdown in communication or a breakdown in procedure, thensomething has to be done to correct that. And I think the reasonfor the difference in the two types is that the independent agencies
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have procedures that are tighter. There are some probation d
istricts

also that have the very tight procedures.
But basically, it's a breakdown in procedure. The magistrate

 will

agree to hear a bailant, to hold a bail hearing with the benefit 
of a

pretrial report. And tradition in the district had a lot to play, ha
d

a part to play in this, in that many magistrates, for example, 
not

having been accustomed to getting this information, didn't see 
the

need for it.
But over a period of time, they have grown accustomed and many

now do not want to make a bail decision without having ver
ified

information.
Senator BIDEN. What percentage of the defendants in the Federal

Court System go before a magistrate as opposed to district 
court

judge.
Mr. WILLETTs. It would have to be a guess, but I think probably

90 percent.
Mr. RYAN. Senator Biden, if I could just add to what Mr. Willetts

is saying, before I came to work for him, I ran the pretrial services

agency in Eastern District of New York. I was paid to make sure the

defendants were seen and interviewed and the reports were given to

the judges and magistrates.
I had no excuse if that wasn't done. That was my administrative

responsibility.
Senator BIDEN. That's right.
Mr. RYAN. I would say at the outset that in the first 3 months of

the operation, I spent at least two or three mornings a week, or part

of them, in the Office of the Chief of the Criminal Division of the

U.S. Attorneys Office, complaining, whinning, yelling, doing what-

ever I had to do to make sure that his assistants didn't bypass people

who work for me and bring people into court and just try to blow them

right through the system.
Senator BIDEN. That's why I asked the question. My question was,

why does the board have a higher percentage than the probation?

Why was the board's percentage higher? As a matter of fact, the

percentages don't impress me. The fact of the matter is, it seems to

me, that if all the pretrial services had to do was just what you said,

they're not doing that good a job.
If the probation folks who have a multiplicity of responsibility

are able to come up with—what were the numbers 74 versus 84 or

something like that—I quite frankly don't find that impressive at

all. I find that very unimpressive.
If that's the case, maybe I'm mistaken about my information that

it should be the board, I think maybe it should be probation, if it

can't do any better than that.
Mr. WILLErrs. Well, the answer Senator is in either type, you're

fighting the system as it was and as it is in my districts. In order

to be effective, you have to change the way the system works. You

have to change the procedures and the way bail matters have been

handled or you don't have any impact.
And this is where the rub comes. You've got to be willing to risk

a little. You've got to when there's a breakdown, you've got to contact

the people that caused the breakdown and you have got to be strong
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enough to say this isn't the way we do it and you've got to call it to
the judge's attention, if it takes his attention to change it.
Mr. RYAN. One other thing that should be clarified. That solid

line does not represent the percentage of defendants that are seen.
We would estimate that almost, over 90 percent of the defendants
are seen at one point.
Senator BIDEN. What does it represent?
Mr. RYAN. What that represents is what percentage of the defend-

ants were seen prior to the judge making a bail decision, OK.
Senator BIDEN. This is sort of an important point.
Mr. RYAN. Exactly. But what Mr. Willetts said, I really, in going

around looking at all the different agencies, I didn't find any where
anybody was just saying oh, the hell with them, we don't care.
. There are reasons that other people in the system have, including
judges and magistrates for not letting pretrial services see certain
defendants. One of which is that if a defendant is released on a sum-
mons, or let's say the U.S. attorney decides there is not need to arrest
this person. Well a decision has been made, this person is not a flight
risk.
Many judges and magistrates feel if that's the case, if the U.S.

attorney doesn't think he's a flight risk, why do we even have, we
don't need pretrial service's information.
Senator BIDEN. But another reason is that the U.S. attorney doesn't

want you guys mucking around in there. He wants this guy to go sit
in the cooler.
Mr. RYAN. Occasionally.
Senator BIDEN. He doesn't want some lib lab, bleeding heart coming

in and saying, well guess what, this fellow just tried to cut Charlie's
throat really needs psychiatric care, he's confused and so on and so
forth.
Mr. WILLErrs. And he's going to get it in the jail.
Senator BIDEN. That's right, better have that good old boy sit out

a while, and keep you long-haired fellows away from him. You know
what I mean.
Mr. RYAN. There's one other.
Senator BIDEN. And does or does not that exist?
Mr. RYAN. That exists, but something else that exists that surprised

me is that sometimes pretrial services interfere with defendants get-
ting out of jail, that the prosecutors would like, in other. words, the
prosecutors would like them out, because they can serve as informants,
and other things like that and pretrial services might turn up some in-
formation that would cause the judge to keep them in.
So it kind of cuts both ways.
Senator BIDEN. I understand. Let me be the devil's advocate for a

moment gentlemen. The argument is that some say, well look, Biden,
you're sitting here holding this hearing, you know, you're just making
more work. You're setting up another damn bureaucracy because you
want something independent. You're talking about having another
operation.
What are you doing all this for? I mean, we already have some

competent people who run the probation and parole. They've trot
the office, they've got the building, they've got the space, they've
got the secretaries, they've got the telephones, they've paid the same
heat bill, the same air-conditioning bill. Why do you need this?
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We already coddled these people accused of crime too much
 any-

way and I'm not sure your idea of the need and urgency of thi
s,

notwithstanding the judges testimony, that it is all that impor
tant,

but if you think it is, fine. But one thing, don't go setting up an
other

independent agency. I mean you have enough trouble, Biden,
 reading

the heading. You have Chief of Pretrial Services Branch, Divis
ion of

Probation Administrative Office of the U.S. Courts, so help me
 God.

So why another operation and then you guys come along an
d you

say, well you know the board, the independent agency does 
a better

job and I say OK I've got the statistics now. You know 84
 versus

72. and I say, wait a minute. Is that worth setting up 
another

infrastructure, within the courts, why not have them do it 
all. They

can do it, they're competent folks.
Then this stuff about sensitivity, Biden. Now I realize I 

am not

fulfilling the decorum you expect from this august c
ommittee, but

that's what it comes down to, fellows.
Mr, WILLErrrs. I agree.
Senator BIDEN. So you all better come up with someth

ing. Give

me better ammunition than 84 versus 72, or we aren't going 
to make it.

Mr. RYAN. For one thing, maybe Mr. Vaughn can take you
 through,

first of all when you say, we're not doing that well, what
 we didn't

do is show you or discuss where we were when we started 
off, which

I think maybe adds a little something to it.
Mr. VAUGHN. 1975-76 on the chart is where the pretri

al service

agencies come in. Probation got 69 percent of the people 
coming into

the system at that time during the first year. The board got 
the 5 per-

cent fewer people. Each year it grows here so to speak, it t
akes time to

get yourself into the system, it takes time to get where its 
accepted, it

takes time for a judge to feel it's needed before trial.

So each time, instead of progressing from a position 
of 63.5 per-

cent to 75 and 80 percent. In some districts, the probation s
ystem did

very well, the total picture of 
Senator BIDEN. Where are you.
Mr. RYAN. Just to go further with that, if you were to spread

 that,

out over the Federal criminal caseload, you're talking about 
the dif-

ference between 6 and 10,000 people, that 13-percent or 
15-percent

spread, it would not have the benefit of impartial informa
tion pre-

sented to a judge or magistrate.
Now if some people want to say that's not impressive or 

that's not

important, I can't argue with that. I know if they were 1 of 
those 6 or

10,000 or it was somebody in their family sat in jail as a result o
f that

because somebody said there's no difference between 64, I mean 7
4 and

87, it becomes important all of a sudden then.
Mr. WiLLE'rrs. The next key element, after conducting the interv

iew

and verifying information, do you make a recommendation to the 
ju-

dicial officers. And we would like to show you the graphs represent
ing

the recommendations made in the cases interviewed.
Senator BIDEN. Fine.
Mr. VAUGHN. Sixty percent of the cases with probation involves a

continuous spring from which recommendations are made at the 
same

level from beginning to the end. While there is a rise in the ability to

get business of making a report, provide information to the judicial

officers in charge of making bail decisions, recommendations go con-

currently as far as the rise in the cities is concerned.
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The difference between the prebail interview and the bail recom-
mendation where the statistics are concerned sometime and officers will
not have an opportunity to judge the material and make a recommen-
dation because of the time constraints placed on him. Sometimes the
presentation of the information to the judicial officer in charge of that
bail decision is altered. There are several reasons for this difference,
the rate of recommendation and the rate of interview.
Mr. WILLETTS. One observation, Senator, in regard to recommenda-

tions and in discussing recommendations with some of the various dis-
tricts, there is a difference in the attitude as far as the amount of in-
formation that you have, that you feel comfortable with when making
a recommendation regarding release.

It's our observation in looking at the 10 demonstration districts
that the probation operated programs have a tendency to need more
verified information. I think this is a carryover from presentence
reports.
In doing a presentence report, and I did them for 7 years, you want

as much information as you possibly can get that's pertinent. You
want the same thing in the bail setting, however, the nature of the in-
formation, the purpose you are going to use it for and the amount of
information is not as great as making a bail release recommendation
as it is in making a presentence report and vou have to learn to accept
less and work with less, and feel comfortable with it and make good
decisions.
That's not to say that probation officers cannot do that. The prob-

lem is that they have to be trained and have to be reoriented and
have to adopt, to use a social work term, internalize, if you will, but
the Bail Reform Act is about what bail recommendation should be
and what the persons rights are as an accused as opposed to a con-
victed offender.
And I think that in and of itself makes some difference in their

feeling comfortable in making bail recommendations. I think I have
seen this in the different districts, I've seen it at work. Those people
I'm sure who are operating in those districts, don't necessarily agree
with that, or maybe don't recognize it or won't accept it if they do
recognize it, I don't know. That's my observation.
Recommendations certainly have an impact on release, as we move

through the process.
Mr. RYAN. Just one last word on recommendations, I think some-body, one of the judges, when we brought these charts last spring in

front of the probation committee that had oversight, interpreted not
making a recommendation as kind of abandoning the decision proc-ess to defense lawyers and to the U.S. attorneys.
Mr. WILLETTS. We have our violations on a release broken down in

three categories. All bail violations, well four really, we combine
them and then we break them down. Crime on bail, failure to appear
and this is a combination of all. You'll note, prior to pretrial, we
collect the data to determine the number of total violations as nearly
as possible.
We would contend that the numbers, even though they are higher,prior, to pretrial, than they are during the pretrial period, they arestill under reported because we had to rely on old records, primarily

presentence reports and based on our knowledge of the system, we
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feel comfortable that violations were under reported prior to the im-

plementation of pretrial services because no one had that specific

responsibility to capture that data.
You see a considerable, more than 50 percent, reduction in all vio-

lations combined, crime on bail. For technical violations, you see there

was a jump in technical violations between prior to pretrial and

during pretrial. The reason for this again is that no one was that

concerned with technical violations.
What is a technical violation? Failing to follow a specific condition

of release and that person would be reported to the judge and maybe a

modification, conceivably a revocation, if it were serious enough.

We move on to the next chart. Failure to appear rates have dropped

in the two types of agencies. There is not a significant difference there.

We think that the better decisionmaking in releasing defendants and

the availability of officers to supervise persons on release. The reduc-

tion can be attributed to that largely.
The type of violation that interest most people is new crime on bail.

In that area also, we see a substantial reduction. Again in both types

of agencies, there is a substantial reduction in rearrests. Misdemeanors

and felonies are included in this chart.
I think in order to recognize the full impact of the pretrial pro-

cedure, you have to look at a number of things. The rate of release, the

increase in the rate of release, and also the decrease in the rate of vio-

lations by those released.
In this chart we find that there is a higher rate of release in the in-

dependent agencies, in the probation operated agencies, they're slight-

ly above where they started 3 years ago, at the time this data was

compiled.
Mr. RYAN. Just to clarify that chart, that's not the percentage of

the defendants who were released, that's the percentage of defendants

who were released without financial conditions, which as you know

the Bail Reform Act puts a premium on. So maybe if we could go

through the numbers.
Mr. VAuGHN. The utilization of no money bail conditions of release

when it's going to impose a financial hardship on the defendant

is preferred. Only when those conditions don't return a person to court,

you have to measure the odds of a trial defendant's responsibility.

Then you start to add on extra conditions to reduce flight.
The utilization of no money bail is a hard concept to recommend to

a judicial officer who is used to getting $50,000. If there's no way

for a defendant to get that kind of money, then he's stuck. With an

agency that has a track record for successful recommendations, and

they know this is preferred by the Bail Reform Act, it's their -job to

make those recommendations, eventually some of them will be

accepted.
Mr. WILLErrs. The actual, the nonfinancial release for the boards

jump from 63.7 to 77.5 and the probation 58.1 to 63.1. I wanted to giv
e

the statistic also on reduction in rearrests and the board agencies 70
 to

3.4 percent and probation is 9.1 to 4.5. Reductions in failure to appea
r

was 3.8 to 3.4 for the board and probation. 6.8 to 2.4.
One of the interesting aspects of this data is looking at initial

 re-

lease, that's release at the initial bail hearing, we looked at the sta-

tistics for total release, which means they eventually get out s
ome
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time prior to trial. This chart looks at what happens at the first bailhearing. The person may have been in, he may have been out, but hecame in for the bail hearing and he either stayed out or he wasreleased.
You can tell that, there is again, 12 to 15 percent difference be-tween the way the initial release statistics look, between the two typesof agencies and you can see that they started off, pretty close to thesame rate, at the beginning of the program.
In the board agencies, the initial release rates have gone from 82to 88 percent, and the probation agencies, I don't have all of themhere. These are nonconvicted cases only, I'm sorry, that's not correct.Are there any questions about this chart? This is the one that Iwas going to give you. Nonconvicted cases, which is a strange phe-nomenon, there seems to be a much higher initial release rate in theindependent agencies as opposed to probation agencies and the onlything, again, I can attribute this to, although there are a number offactors, I'm sure, the way the district operates, but also it speaks tothe issue of the urgency of the bail procedure.
That is that you don't wait a day or two or three or four beforewe get the interview and get the guy in before the judge, we do it

the same day he comes in and we get him out.
Now a number of things impact on that, particularly the tradi-tional procedure in the District and this relates to what I said earlier,if you're going to have this impact, you have to impact on the way

things are done, the traditionally bail practices. And if you can't
impact on that, the chances are you aren't going to improve the
system.
Mr. RYAN. What that means basically is that in the probation

districts now, people who are never convicted of anything, more of
them spend time locked up now than they did in the first year of
operation.
Mr. WILLErrs. We have, I think, one more chart, Senator, and that

will conclude the charts. This has to do with the percent of reduction
in detention and, of course, detention is the opposite of release. We've
been talking about release up to this point. But this graphically
illustrates the difference.
In the three types of district that we collected data, that is we used

nondemonstration districts of either type for comparative purposes
with probation and independent districts. And as you can see, the rate
of reduction in detention, "unnecessary detention," to use the language
of the act, unnecessary would, of course, have to be defined by detention
that's not necessary to assure appearance and that's determined in a
judicial, in the bail proceeding by the judicial officer, that's about the
only definition we have.
The increase in release obviously has increased rate of reduction in

detention and that's what this graph illustrates. And it's more obvious
in the independent agencies than it is in the probation agencies.
I would conclude by saying this, the Congress perceived a problem

with implementation of the Bail Reform Act. Five years ago they
established title II to experiment with a means, a way of improving
the Bail Reform Act. It is my belief, based on the 4 years experience
with the program, that it has and can improve bail practices in this
country.
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I think for that reason it should be continued and expanded to all

judicial districts in some form. Based on the information that we have

gathered, subjective and I think objective in the form of the data, even

though as you indicated, is not overwhelming, I believe that the process

or the procedure can best be carried out, if it doesn't have to concern

itself with all of the other obligations and responsibilities of a large

probation parole program.
That is a personal observation as well as a professional observation

on my part. I realize there are many in the system who disagree with

me and I recognize their basis and why they disagree with me. I would

like to say that what you have seen presented here by our small staff,

has been presented in light of having been a part of the judiciary, a

part of the probation service.
Having everything we have done reviewed by the probation commit-

tee and cleared through the judicial conference, through Judge Tjoflat

of the probation committee. And cleared through the Assistant Direc-

tor and the Director of the Administration Office.
There have been allegations made that I have a personal ax to grind,

in trying to build a personal empire out of pretrial services. I consider

myself an employee of the judiciary, everything that we have presented

to this committee and to the House committee, as I indicated, has been

approved through all the appropriate channels and my personal philos-

ophy is and maybe this is inappropriate, that whether or not there is

a pretrial services program, isn't going to hurt Guy Willetts.
It is going to impact on a lot of defendants in the Federal judicial

process in the future and I think that should be the basis for any deci-

sion that's made.
Thank you. I'll answer questions if there are any.
Senator BIDEN. Fine, don't feel the need to apologize.
Mr. WILLErrs. It's coming down the hole.
Senator BIDEN. You would be a different type of animal than any

of us, myself included, if you didn't have a vested interest in what

you're suggesting. That does not mean that because you have an inter-

est that what you have to say is less valid. So this subcommittee will

look at the facts you presented and not your personal interest, if there

is one.
I've one question for you. The pretrial services agencies adminis-

tered by probation argue that they can do the job cheaper. Can they!

Mr. WILLErrs. Absolutely not.
Senator BIDEN. Why not?
Mr. WILLETTs. We have done a district by district analysis of what

it would take to accomplish the pretrial services function, based on
the experience in the 10 demonstration districts, including the pro-

bation districts.
Some of the largest units are probation units. For example two of

them are represented here today, central California and southern

New York. In each district we have added staff. In each of the five

independent and each of the five probation districts. We have added
staff people to perform this function.
Now it is true that since the project began the criminal filings have

dropped. It is true that the probation workload and numbers of pre-
sentence reports, numbers of persons under supervision have de-
creased. It doesn't. make any difference who performs the function. It

68-879 0 - 81 - 3
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takes the same amount of manpower, we would contend it takes the
same quality of manpower, it takes the same amount of space, equip-
ment, travel, whatever.
What probation is contending is that we already have people availa-ble that we can give to the pretrial function until such time as the

presentences increase, or the supervision load increases and at thattime, pretrial would have to in my judgment, go by the board unlessthe probation system could come back to the Congress and say: "Thework load has increased, we've got more parolees, we've got moreprobation, we still have to do pretrial so we need another 150 profes-sional positions."
To perform the function will cost the same no matter who does it.To say that there is a savings, the only place that there could pos-sibly be a savings is in a district where you've got 50 or 75 cases andthe probation officer isn't busy, and he has to be there to serve thosecases, and because he isn't working full time, he could pick up prebailinterviews. And this is something you've discussed already this morn-ing.
To say that there is a savings to the taxpayer in my judgment, verymuch misleading, it will cost the taxpayer the same regardless of whodoes it. In my judgment you'll get a better bang for the buck, ifyou'll pardon the expression, if you don't have it cluttered with theconcerns of probation and parole and the mini-faceted responsibili-ties that they have.
[The prepared statement Of Mr. Willetts follows:]

PREPARED STATEMENT OF GTJY WILLETTS
Mr. Chairman, members of the Committee, I am Guy Willetts, Chief of thePretrial Services Branch, Division of Probation, Administrative Office of theUnited States Courts. I have served in this capacity since May of 1975 when thebranch was created to oversee the pretrial services program established by TitleII Of the Speedy Trial Act. I began my employment with the Federal courts as aFederal probation officer in the Eastern District of North Carolina in January of1966. I came to the Probation Division of the Administrative Office in October of1972 and worked as a regional probation administrator until I was assigned theresponsibility to develop the pretrial services program. With me are Mr. Glen W.Vaughan and Mr. Daniel B. Ryan. Mr. Vaughan has a degree in law and comesfrom the Western District of Missouri where he worked as a United States pro-bation officer for 5 years. He came to the Administrative Office as a probationprograms specialist in 1975 and became a member of the staff of the PretrialServices Branch in 1977. Mr. Ryan also has a degree in law. He is from Connecti-cut where he operated a city Pretrial Services Agency for 2 years and was ap-pointed by the Board of Trustees as the chief pretrial services officer in theEastern District of New York in 1975. He joined the staff of the Pretrial Services

Branch in December of 1978. Mr. Vaughan and Mr. Ryan have contributed sig-nificantly to the experimental program by assisting in the supervision of the 10agencies, gathering data, and assisting with the preparation of the information
presented. The remainder of the staff consists of an additional professional whoplayed a significant role in the early development of the data reporting proce-
dures and evaluation design, 2 secretarial positions, and 3 data processors.You will recall that the Speedy Trial Act was passed to address the problems
of unnecessary detention and crime on bail in the Federal Criminal Justice Sys-
tem. Title I was designed to reduce the overall length of time from arrest to final
disposition and Title II was to provide for the establishment of pretrial services
agencies in 10 judicial districts on an experimental basis. These agencies were to
maintain effective supervision and cOntrol over, and provide supportive services
to defendants released on bail. Their primary functions are to (1) collect, verify,
and report to the judicial officer, information pertaining to the pretrial release
of persons charged with an offense and recommend appropriate release condi-
tions; (2) review and modify the report and recommendation; (3) supervise and
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provide supportive services to persons released to their c
ustody; and (4) inform

the court of violations of conditions of release.

The Speedy Trial Act, particularly Title I, was not initially w
elcomed with open

arms by the Federal criminal justice community. Many 
judicial officers, prosecu-

tors, and defense attorneys expressed the view that the 
legislation was unneces-

sary and that it would disrupt the processing of crimina
l cases. This reaction to

Title I carried over into Title II. I personally visited all 10
 of the districts that

were designated to participate in the experimental p
rogram. The degree of ac-

ceptance or resistance to participation in the Title II prog
ram varied from district

to district even though the chief judge in each district 
had agreed to support .the

program if his district was selected. As the development
 of the pretrial services

agencies progressed, the skepticism subsided as each 
agency gained credibility

with the court family.
All 10 of the demonstration agencies were fully operati

onal by April of 1976.

The first agency to begin interviewing defendants was the 
Northern District of

Illinois and the last agency to become fully implemented w
as the Eastern Dis-

trict of New York. As of January 31, 1980, the 10 districts ha
d been operational

an average of 48 months. Their staffs consist of 1
06 authorized professional

positions and 50 clerical positions in total. At the present time,
 due to the de-

crease of criminal filings in some of the districts, several va
cancies exist. The

actual numbers of professional and clerical personnel are 92 and 
43 respectively.

The 10 agencies have interviewed over 36,000 defendants. They have 
supervised

20,000 defendants who were released on bail. In addition 
to their statutory

duties, these officers and clerical supporting staff have been r
equired by the

Pretrial Services Branch to complete an extensive data report on each 
defendant

interviewed. We now have 28,306 defendants included in the p
retrial services

data base from these 10 districts. It is from the files of those d
efendants that we

obtained the release rates and violation rates.
This data base also served as the basis for the Director's Report

 that was

submitted to the Congress on June 29, 1979, and the study 
and report of the

Federal Judicial Center appended to that report.
Before the demonstration districts were established the Pret

rial Services

Branch, with the approval of the Probation Committee of the U
nited States

Judicial Conference selected a time series design to examine the da
ta. The time

series study required that we collect data prior to the implement
ation of the

pretrial services procedures to compare with the data that was collecte
d through

the course of the agency's operation. The important questions to be 
addressed

by the study as required by the act are: (1) PSA effectiveness in reducing cr
ime

committed by persons released under this chapter; (2) their effect
iveness in

reducing the volume and cost of unnecessary pretrial detention; and 
(3) their

effectiveness in improving the operation of this chapter. The tables and gr
aphs

contained in the Director's Report are designed to reflect any changes in release

rates, new crime on bail, and failure to appear on convicted defendants in time

periods prior to the pretrial services agencies and during their operation. The

comparison of prePSA data with PSA data is restricted to convicted defendants

because we are unable to obtain sufficient information on nonconvicted defendant
s

prior to the implementation of pretrial services.
Comparisons between types of agencies are based on the rates of pr

ebail

interviews and recommendations, rates of release, new crime on bail, failur
e

to appear, and reduction of detention days. Statistical differences are observed

In the data from ye&r to year and between the 2 types of agencies. While these

changes and differences may not be as dramatic as some may have suspecte
d

or hoped, it is my considered opinion that they do reflect improvement in the

way the Bail Reform Act is being applied in these 10 districts. Title I of the

Speedy Trial Act may be responsible for some of the reduction in length of

detention. It is my understanding that the Congress intended that the pret
rial

services program should be a mechanism for 'improving the release rates of

these defendants who would appear for scheduled court dates and not commit

new crimes while on release.
Since that final report was prepared we have continued to update the infor-

mation in these tables and found that there has been an increase in the num-

ber of defendants released, a decrease in the average number of days spent in

detention, a reduction in the number of new crimes committed by those re-

leased on bail and a reduction in the failure to appear rate. A review of the

report will reveal that the agencies operating under a Board of Trustees have

shown a somewhat higher rate of prebail interviews and recommendations,

a higher release rate, and a reduced violation rate. It is my view that board
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operated PSA's have performed the pretrial services functions more effectively
than those that operated as a unit of Probation.
The statistical information prepared by the Pretrial Services Branch pro-

vides the following results:
1. Rates of prebail reports submitted:

All defendants.—Board districts-87.2 percent; probation districts-
74.5 percent.

2. Rates of bail recommendations:
All defendants.—Board districts-79.6 percent; probation districts-

60.9 percent.
3. Reduction in rearrests rates:

Convicted defendants.—Board districts-7 percent reduced to 3.4 per-
cent; probation districts-9.1 percent reduced to 4.5 percent.

4. Reduction in failures to appear:
Convicted defendants.—Board districts-3.8 percent reduced to 3.4

percent; probation districts-6.8 percent reduced to 2.4 percent.
5. Reduction in detention (as indicated by initial release rates) :

Nonconvieted defendants.—Board districts—The initial release rate
for nonconvicted defendants at the start of the demonstration pro-
gram was 68 percent and increased to 73 percent in the final year of
the demonstration. Probation districts—Probation began the demonstra-
tion phase eat a 64 percent release rate for nonconvicted defendants and
decreased to a 53 percent initial release rate during the final year of
examination.

Convicted defendants.—Boards began the demonstration phase with
a 73.6 percent release rate and increased to an 80.7 percent initial re-
lease rate. Probation commenced the demonstration phase with a 71.9
percent initial release rate and decreased to a 71.6 percent initial re-
lease rate in the final year of demonstration.

6. Improvement in the operation of the chapter on release (as indicated
by nonfinancial conditions of release). Boards commenced the demonstration
with a 63.7 percent rate of nonfinancial release and increased this type of
release to 77.5 percent in the final year of the demonstration. Probation
commenced the demonstration with a 58.1 release rate on nonfinancial condi-
tions and an increase to 63.1 percent was noted in the final year of the
demonstration.

Mr. Chairman, I recommend that the pretrial services agencies be continued in
the 10 districts where they now exist and that PSA expanded to all Federal dis-tricts. This recommendation is based on my firm belief that there has been an
improvement in the application of the release statute because of these agencies.
Key court personnel, judges, magistrates, prosecutors, and public defenders who,
as I indicated earlier were skeptical, now overwhelmingly support the activities
of the pretrial services agencies and believe that they should be continued and
expanded to other districts. This change of attitude among these court officials, in
my opinion, stems from their observation that furnishing verified information
to judicial officers for the purpose of setting bail improves the quality of justice
by providing for more informed decisions that helped to bring about higher
initial release and a reduction in failure to appear and new crime on bail.

There are over 200 state and local pretrial services agencies operating through-
out the country. Two states have passed legislation establishing statewide pretrial
services in their court system and others are considering such programs. Although
a statistical comparison could not be made, when we compared the operation of
the 10 demonstration agencies with those operating in state and local systems
using nationally recognized standards, our findings indicated that the Federal
agencies compared favorably in all significant areas. In fact, the Federal pre-
trial agencies provide a wider range of services to the court and to the offender
than any other agency or group of agencies that we studied.
I further recommend that these agencies be established with their own ad-

ministrative structure within the Federal court. The goals and objectives of a
pretrial services agency that works with a defendant pre-conviction are different
from the goals and functions of an agency working with convicted offenders. The
goals and objectives dictate philosophy, policy, and procedure. As you know our
system of justice presumes innocence until guilt is proven. The rights of the
accused are broader than the rights of the convicted offender. The attitudes,
policies, and procedures required to assure that the accused's rights are not vio-
lated must be delicately balanced with the need for the protection of society and
a timely court process. The attitudes, policies, and procedures required to make

Al11.`"
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sentencing recommendations, and supervise convicted offenders o
n probation or

parole are different.
It is my observation that it is very difficult if not impossible for an admini

stra-

tor to give equal consideration to the needs of both types of agencies. I
 have the

highest regard for the professional stature of those five chief probatio
n officers

who also assumed the role of the chief pretrial services officer. I am c
onvinced,

however, that over the past four years their responsibilities to pro
bation have

frequently been in conflict with their responsibilities to the pret
rial services

agencies. This may be one reason why the Probation-operated pret
rial services

agencies conducted fewer prebail interviews, submitted fewer recom
mendations,

and had lower release rates than the Board districts.

Probation officers are responsible for presentence reports, prob
ation super-

vision, narcotic aftercare, and parole supervision. All of these fun
ctions deal

with convicted offenders. These functions take much longer to pe
rform. Pre-

sentence reports take three to six weeks, probation supervision ave
rages about

30 months and parole cases much longer. Pretrial services activi
ties such as inter-

viewing, verifying, and report writing must be performed in a ma
tter of hours.

Supervision is very selective and short-term. Traditional Proba
tion philosophy,

practices, and procedures will not provide for an effective 
pretrial services

program.
It is also my observation that the Board of Trustees did not pr

ovide the most

appropriate type of administration as intended by the statut
e. The frequency of

their meetings and the extent of their involvement varied f
rom district to dis-

trict. Experience shows that once the Board met, determined
 policy, and selected

the chief pretrial services officer, they seldom met again. 
The day-to-day opera-

tion of the office was left to the chief pretrial services offi
cer under the direction

of the chief judge or his designee and the Pretrial Services Br
anch of the Admin-

istrative Office. When policy problems arose they were usua
lly resolved by the

chief pretrial services officer, chief judge, and the Pretri
al Services Branch.

Experience has also shown that it is very difficult to get th
e prosecutor, judge,

defense counsel and community representatives together for
 meetings. Many of

them are very busy and find their time limited for commit
tee responsibilities. If

a committee or Board concept were to be continued, I wou
ld suggest a much

smaller committee consisting of a chief judge or his d
esignee, an additional

judge, and a U.S. magistrate.
The chief pretrial services officer and the employees of 

his office should be

compensated at a rate established by the Director of the
 Administrative Office

under the Judiciary Salary Plan as approved by the Ju
dicial Conference of the

United States. This will enable the agency to provide th
e court with the level

of professionalism to which it has become accustomed. If 
the agency is to attract

and keep personnel who will meet their high standards
, it must offer adequate

compensation.
Pretrial services officers deal with the same Federal off

enders as arresting

agents, probation officers, and U.S. marshals. Due to the
 nature of their work

they are exposed to the same hazards as other Federal
 law enforcement officers

within the meaning of Section 2680(h) of Title 28 of 
the United States Code.

The Judicial Conference has recommended an amendm
ent that would include

pretrial services officers as law enforcement officers un
der Section 2680( h ) of

Title 28 of the United States Code. The amendment woul
d provide an administra-

tive route for resolution of claims against pretrial servic
es officers in the area

of assault, false imprisonment., etc.
The Conference also recommended that the Attorney 

General should not

have approving authority for contractual arrangements b
y pretrial services

agencies. It is the view of the Judicial Conference that no
 purpose is served by

requiring the Attorney General to approve contracts for 
pretrial services be-

tween the Administrative Office of the U.S. Courts and 
vendors. The Attorney

General has delegated this responsibility to the Bureau o
f Prisons who in turn

has assigned it to community programs officers of the Bureau 
of Prisons.

Traditionally, U.S. probation officers, and more recently
 pretrial services offi-

cers, have been responsible for the monitoring of service
s received by persons

under their respective supervision. For that reason pretri
al services officers

are more knowledgeable about the type, quantity. and qu
ality of services pro-

vided. The Administrative Office through pretrial services 
agencies can effec-

tively arrange for suitable contracts and monitor their perf
ormance.

Since the passage of the Speedy Trial Act, the Congres
s passed the Contract

Services for Drug Dependent Federal Offenders Act of 
1978 and transferred

the responsibilities for contracting for drug aftercare
 to the Director of the

Administrative Office. That authority had been vested i
n the Attorney General.
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Finally, it is the view of the Judicial Conference that it is inappropriate forthe Attorney General to have control over a pretrial services agency functionoperated within the judiciary.
I would recommend that new legislation contain language emphasizing thatpretrial officers be given sufficient time to interview, verify, and provide a reportto the court with recommendation. Our data indicates that in most cases theseprimary functions can be achieved in two to four hours.
Close cooperation between arresting agencies and the pretrial services agencieshas resulted in large numbers of defendants being processed through the bailprocedures without undue delay. This is accomplished by early notification andcoordination between the arresting agent, U.S. marshal, pretrial services officer,the prosecutor, and the judicial officer.
The GAO has recommended that the pretrial services agencies collect data toprovide:

(1) A system to monitor and evaluate bail activities. This system would in-clude information on defendants and bail decisions and would provide pro-cedures for evaluating district court and judicial officer bail practices toidentify areas in need of improvement.
(2) Information to judicial officers on the results of bail decisions so thatthey may evaluate their performance against the performance of other judi-cial officers and the systemwide results.
(3) Periodic reports on the status and problems in the bail area to assistin making improvements in the bail process.

I concur with their recommendations.
It has become apparent during the four years pretrial services agencies havebeen operational that pretrial diversion practices can be readily integrated withpretrial release procedures. Experience has shown that the collection, verification,and reporting of information about an accused who is being considered for pre-trial release can be used along with additional information for consideration fordiversion. The timing of the collection, verification, and reporting of the infor-mation in a bail matter occurs during the pretrial period and may be availablewhen diversion is considered. The only significant difference under current prac-tices is that information gathered to support a diversion decision is reported tothe U.S. Attorney and information gathered to support a bail decision is reportedto a judicial officer.
Supervision of persons released under a diversion agreement is essentiallythe same as supervision of persons released on bail. In both instances the super-vising officer provides assistance and reports violations. The significant differ-ence is in the length of time a person is supervised. Supervision in bail casesshould not exceed 100 days (exclusive of appeals) because of Title I of theSpeedy Trial Act. The usual length of supervision in a diversion case is 12months. Four of the pretrial agencies are presently supervising 550 divertees.The chief pretrial services officer should be required to prepare an annualreport to the court, a copy of which should be provided to the AdministrativeOffice. The report should relate to the agency's administration of its responsi-

bilities for the previous period July 1 through June 30. The Director of the
Administrative Office should be required to include in his annual report to theJudicial Conference a report on the administration of the pretrial services
agencies for the previous year, a copy of which report should be transmitted to
the Congress of the United States.
Chief Justice Burger, in his recent speech to the American Bar Association,

stated:
"I would like to be able to report great progress in the administration of our

criminal justice system. In all candor, I cannot do so. Crime rates remain
extremely high. The rate of violent crimes remains very high. The reasons are
complex. There is no simple solution. But there are some things we can do and
should do to avoid the fear that still infects many parts of our great cities."
For the past several years the Congress has been struggling with the recodifi-

cation of the criminal code to improve the criminal justice system. I must agree
with the Chief Justice. There are no simple answers to these tough questions.
I do believe, however, that an efficient, equitable system would improve the
likelihood of achieving the desired result of less crime. To accomplish that goal,
the system needs to make quicker and more informed decisions in the pretrialperiod. Pretrial services is a way of achieving this objective.
I appreciate the opportunity to appear before you, and I shall be happy toanswer any questions you may have.
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GRAPH 1

RATES OF PRE-BAIL REPORTS

IN BOARDS AND PROBATION DISTRICTS
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GRAPH 2

RATES OF BAIL RECOMMENDATIONS
IN BOARDS AND PROBATION DISTRICTS

(ALL DEFENDANTS INTERVIEWED)
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GRAPH 7(F).—Rates of failure to appear in boards, probation and comparisondistricts (convicted defendants)
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PANELS OF U.S. ATTORNEYS:
STATEMENTS OF JAMES K. ROBINSON, EASTERN DISTRICT OF
MICHIGAN AND KENNETH J. MIGHELL, NORTHERN DISTRICT
OF TEXAS

Mr. ROBINSON. Thank you. Just a few general summary comments
based upon that written statement. My experience with the pretrial
services agency for the Eastern District of Michigan, began with my
appointment as U.S. attorney in August 1977.
In our district, the pretrial services agency has performed two rather

distinct functions, only one of which has been dwelt upon this morning
in the testimony that I've heard and that is the bail review function.
In our district, at the current time, the pretrial services agency also

plays a vital role in our view in the administration of the pretrial di-
version program. Which is a very important part of our effort in the
Eastern District of Michigan. As a couple of general comments on the
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two areas, it's our view that the information gathere
d, the quality of

the information and its timeliness, by the pretrial 
services agency, in

connection with the bail review function is very help
ful in permitting

the magistrate to make an informed decision on t
he conditions of

release.
And frankly it is also helpful to assistant U.S. atto

rneys in making

bail recommendations to the magistrates. In this reg
ard I think that

the comments made by the judges who testified here 
this morning are

comments that I would certainly endorse.
I think that the administration of the Bail Reform 

Act is better

because of the services provided by the pretrial service
s agency. I know

that in my own mind I had some questions as to w
hether, if the only

function of the pretrial services agency was to be 
this rather limited

bail review and supervision function, whether the prog
ram would jus-

tify the expenditure that would be necessary to establis
h this program

in every judicial district in this country.
I think it's valuable, but whether a separate agency i

s warranted as

a result of that function only, I think would be of 
some question. But

I certainly feel that with the supplemental function, a 
very important

function, that has been undertaken by the pretrial s
ervices agency in

our district, and that is handling pretrial diversion
, that the real

promise for a viable organization that can be of real v
alue to the crimi-

nal justice system is in the area of handling the pretrial 
diversion area

as well.
When I became U.S. attorney, I was very much 

interested in re-

vitalizing a pretrial diversion program, both beca
use I think it's

important to take certain offenders who qualify a
nd put them into

a program where they can avoid the permanent 
Federal felony con-

viction, through a supervised system and also because 
in order to man-

age the priorities currently set by the Department of
 Justice, it is

necessary to make room to handle certain kinds of 
Federal criminal

cases, other than putting them all through the entire s
ystem. I believe

that the pretrial services agency performs very well in
 our district,

both in the bail area function and in the pretrial di
version area. I

would certainly be supportive of continuing the prog
ram.

I think I can speak for all of the assistant U.S. at
torneys in my

district, and I know it's true of the other districts tha
t I have talked

to that have similar programs, that this is a valuable
 program. It

provides a real service to the court, the Departmen
t of Justice, the

individual defendants who are appearing before th
e courts for bail

and also to those who have the opportunity to participat
e in a pretrial

diversion program and avoid the permanent stigma of
 Federal crimi-

nal conviction.
There are a couple of points, however, that we would 

like to make

in connection with the bill that is currently being consid
ered and that

is in the area of access to information gathered by the pre
trial services

agency.
There is provided in the legislation and has been since it

s inception,

a provision regarding the confidentiality of the info
rmation that has

been gathered by the pretrial services agency. I certainl
y endorse the

view that information gathered by pretrial services officers
 to perform

their bail review functions and their pretrial diver
sion functions,

ought not to be admissible in court for the purpose of 
establishing the

guilt of any of the persons who participate in the pro
gram.

•• - . .
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. We have had a few instances, particularly in the process of super-vising people on bail, where persons released do not comply withconditions of release, because they are involved in bail jumping orcommitting other crimes in connection with their release. The currentconfidentiality provision makes it difficult to utilize that informationfor what I consider to be legitimate functions which would not inter-fere with the basic purposes of confidentiality.Therefore we would like to propose for the subcommittee's considera-tion some language changes that I think would accommodate thisconcern without outdoing violence to the overriding principle that wewant to have a confidentiality that insures a flow of legitimate in-formation, to perform the bail review and supervision functions.The language that we are proposing is taken from similar languagethat currently is contained in the bail legislation in the District ofColumbia. The specific proposal we're suggesting is a substitute for thecurrent subsection 3153 E III, in the committee's bill. I believe we havesome additional copies of that language.
Basically, it would provide that information contained in the filesof any pretrial service agency, presented in an agency report, ordivulged by the agency during the course of any hearing, shall not beadmissible in any judicial proceeding, and that's consistent with thecurrent language.
But such information may be used in proceedings to determine pen-alties for failure to appear, to determine penalties for violation of theconditions of release in perjury proceedings and for the purpose of im-peachment in any subsequent proceedings. And we are suggesting thatlanguage be substituted for the language of section 3153 (e) (3).This is designed, as I indicated, to remedy what we perceive to bea problem from time to time where a person who is released under theBail Reform Act, then violates the conditions of release by either leav-ing the jurisdiction, or failing in some other way to comply with thecondition of release. At the present time, at least as we understand it,under the confidentiality provision, the pretrial services agency is notpermitted even to inform the U.S. Attorneys Office of these mattersand when there's a hearing on them or a prosecution for bail jumpingor the like, there is a question as to whether the information obtainedby the pretrial services officer in the performance of his or her func-tions, could be admissible at such a proceeding. It would be our viewthat that should be the case; and would foster the purposes of the BailReform Act and not do violence to the principle that we want toencourage a free flow of information.
In that regard and connected to it, we would support a change thatwas made by the House Subcommittee on Crime, of the House Judi-ciary Committee, which inserted some language in section 3154(5).That language currently provides that the agency is to inform thecourt of all the current violations of pretrial release conditions orarrests of persons released to its custody or under its supervision andrecommend appropriate modification of release conditions.
We're suggesting this provision be modified to provide that theagency shall inform the court and the I7.S. attorney of all apparentviolations. It is obviously incumbent upon the U.S. attorneys office toinitiate proceedings in those instances where there has been a failure tocomply with conditions and it's our feeling that we ought to be advisedso we can bring the matter to the court's attention.
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Sometime when you have the pretrial services agency-
Senator BIDEN. The court already has it brought to its attention.

That isn't why you want it, is it?
Mr. ROBINSON. Pardon me?
Senator BIDEN. That's not why you want it.
Mr. ROBINSON. We want it so that we can monitor and initiate the

proceedings. We have an adversary proceedings and we feel that
when we have a situation where a person is released on certain con-
ditions and fails to comply with those conditions, that we ought to be
in a position to know of that.
For example, if an offender has left the jurisdiction in violation

of the terms of his or her conditions, that we ought to be in a
position to make a judgment as to whether we should seek a change
in the conditions of pretrial release, if appropriate. And I think
there has been some instances where we've had a few of those cases
fall between the cracks because we have a pretrial services officer
who will tell a clerk, and judges are busy and have a lot of other
little things, and are not used to initiating proceedings for review
of these things that sometimes, either our office or an investigative
agency that has information that, put together with the violation of
the conditions of release, make it important for us to consider whether
we ought to bring additional matters to the court's attention.
But if we don't even know about it, we obviously aren't in a posi-

tion to take it to the court. In a narcotics case, for example, we recently
had a situation in which a person was restricted in travel to the East-
ern District of Michigan, but in violation of the terms of the condi-
tions of release he left, went to a southern State and was believed to be
involved in another narcotics transaction.
We didn't find out about it until well after it all had occurred. We

weren't in a position, because of the failure to have that information,
to bring the matter to the court's attention.
I think that what we are really suggesting here is a way by which we

can monitor the conditions of release in a way that will not interefere
with the purposes of the confidentiality requirement and allow us to
monitor the circumstances of the release. It will also see to it that we're
not handicapped in taking before the court those offenders who violate
the conditions of release, or jump bail, or engage in perjury in connec-
tion with some representations made to counsel or the like. I think
that's really all we're suggesting there, Senator.
Senator BmEN.We'll take both those recommendations under ad-

visement. Thank you.
Mr. ROBINSON. Thank you. Other than that, I just simply wanted to

say that in Eastern District of Michigan we have had an outstanding
relationship with our pretrial services agency. We think highly of their
officers; we think they've done a fine job in both of the areas and I
don't want to stress too strongly our feeling that we believe that the
real promise for an effective pretrial diversion program is having
a separate agency like the pretrial services agency that is committed
to dealing with offenders at a preconviction stage by investigation.
Those referrals that we make are with a view toward a determina-

tion of whether we should release these persons into a program like a
pretrial diversion program.
Senator BIDEN. Thank you very much. Mr. Mighell, am I pronounc-

ing that correctly?
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Mr. MIGHELL. It's Mile.
Senator BIDEN. Mule?
Mr. MIGHELL. Like M-i-l-e ; yes, sir.
Mr. ROBINSON. I was surprised the first time I saw it too, Senator.
Mr. MIGHELL. I have only my father to blame for that.
Senator BIDEN. You could not mispronounce my name in this case,

but Ms. Zebrowski's name.
Mr. MIGHELL. I've never tried to pronounce her name.
Senator BIDEN. I don't know how you're going to mispronounce it,

but I want to hear it. I apologize.
Mr. MIGHELL. That's quite all right, it gets mispronounced all the

time.
Senator BIDEN. As long as they spell it right when they walk in the

booth, right?
Mr. MIGHELL. Yes; that's correct. I appreciate the opportunity to

appear today. I am, as you've stated, the U.S. attorney from Dallas.
I have been in that office since 1961.
I am one of those U.S. attorneys you alluded to earlier who does not

like the longhairs mucking up my prisoners. I lived in that office for a
number of years under the old commissioner system, where I was pro-
vided a rap sheet by the FBI and generally flipped a coin on the
amount of the bond. The commissidner asked me how much bond and
I would tell him and that would be the bond that prevailed.

That's what I did because that's all there was in those days. There
was some concern that prisoners did stay in jail too long and that
concern certainly manifested itself in the Bail Reform Act. I am today
a great advocate of the Bail Reform Act. Pretrial detention in our
district dropped almost 50 percent after bail reform.
We operated in that manner merely because of our lack of informa-

tion. We did not have the resources; we did not have the facility to
properly evaluate defendants and to determine whether they should
or should not be released. That was the evil of the system that the
Bail Reform Act solved.
After the Bail Reform Act, I'm not sure we still had quite the tools,

except by that time the commissioners were gone, the magistrates were
in and they were operating under an act which allowed them much
more latitude in setting bond.
They as all three judges mentioned this morning, did not have that

much information upon which to base their decisions and I'm not so
sure they weren't in the bathrooms flipping coins too. With the advent
of pretrial services, 5 years ago, we suddenly had a tool with which
to adequately evaluate the bondability, if you will, of detained
defendants.
In our district, unlike the eastern district of Michigan, we operated

with our probation office and out of that office, five probation officers
were taken, a supervisor and four officers. Now this was a staff to
handle a district which measures approximately 500 miles wide and
400 miles long. We have seven divisions.
In those divisions are supervised defendants, both pretrial and

posttrial. The probation office was established, had probation officers
on the scene in all seven divisions. The major population center of our
district is the Dallas-Fort Worth metroplex. All of the pretrial serv-

4*
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ices officers were stationed there. Three in Dallas and one
 in Fort

Worth. The vast bulk of their work was in those two citi
es.

These were the same probation officers that we had de
alt with for

years. In fact the supervisor is one of the older ones in
 tenure in the

office. He's a trained probation officer. he became by fi
at a pretrial

services officer. He's performed an outstanding func
tion in that posi-

tion.
The key to the whole program has been the separati

on of services.

And in my opinion is merely the allocation of resou
rces to a job that

was not being done. I will readily agree that the work
 performed for

pretrial detainees is an entirely different function
 than those per-

formed by convicted felons.
Principally because in our district and in the past 5 

years with the

change in priorities, going more to the white-coll
ar crime, pretrial

detainees are a much higher classed individual than 
the typical parolee

or probationer who may be on his third or fourth 
conviction, who

knows the rules and doesn't have to really be told b
y probation officer

what to do.
The pretrial services officer is performing a funct

ion with someone

who's new to the system, he doesn't understand the 
system and who

needs help in working his way through the system.

In our district, as I say, the pretrial detainees ha
ve been reduced

to approximately 24 percent from a high of about 
58 percent when

the program started. I don't see an appreciable differ
ence in the num-

ber of no shows, in the number of violations of terms
 and conditions.

I do see a much better use of the drug abuse program
, alcohol abuse

programs. Programs that were never implemented pre
trial before this

service was performed.
Finally I would like to echo what Mr. Robinson has

 stated con-

cerning pretrial diversion. Pretrial diversion is a pro
gram that be-

came available to our offices, 5 or 6 years ago. It had gre
at merit at the

time, we were interested, the Department of Justice 
put out the

guidelines and we sailed off into the unknown, which 
remained the

unknown for a number of years because of the lack of 
available re-

sources to provide the services that were required for pretrial

diversion.
With the advent of pretrial services, we've been able to 

much more

effectively utilize pretrial diversion and found it an e
xtremely bene-

ficial tool to our office in handling those defendants that wo
uld readily

be probatable anyway thereby saving grand jury time, sa
ving court

time and probably saving a criminal record for someone 
who has

merely made a mistake.
Without the use of the pretrial services officer, the pretria

l diversion

in our district would not have been an accomplished fact. We a
re very

much in favor of the program. As an aside and not certai
nly as an

official position, because I don't believe it is my position, n
or the

Department of Justice's place to tell the judiciary branch 
how to

manage its function, I am somewhat adherent to a statement you 
made

in your opening statement. "What business do we have litig
ating or

legislating an administrative function."
The determination as to whether this should be a separate 

agency

or whether it should be another format, I think, is a function that t
he
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judiciary should determine. In my opinion, it should not be, this isa resource allocation question that's being raised—where best to put
the resources that are available or that you deem to be available, inmy opinion is the method of doing it.
When I started in the U.S. attorneys office, all assistant U.S. attor-neys were assigned both civil, criminal, and appellate matters. In the

late 1960's we decided that was not efficient. We then split it into civiland criminal sections in division. And people exclusively handled
those things. There now is a much more efficient operation.
But we do not have to go to a new agency and we do not have

administrative bodies controlling those. So that's my personal opinion.
Thank you.
Senator BIDEN. I would point out that you did have to be proddeda little bit by this committee exercising its oversight function becauseyou weren't doing pretrial services in your district.
I might respectfully suggest that I would have been very disap-pointed had the U.S. attorney from the Dallas-Fort Worth area come

and say anything different than what you said.
I want to ask you one question. As I understood your statement,you do believe it is essential that there be a delineation of the distinc-tion in responsibility between the pretrial services operation andwithin the probation operation as to how and who is responsible forpretrial and who is responsible for probation.
That's an important reason why it functions so well in your area.Is that correct? That they made that administrative decision inter-nally and that's why it's functioning well.
Mr. MIGHELL. In my opinion yes. But understand that split of func-tion may be a split of one body also, as in four unmanned divisionsin my district, the pretrial services work is done by a probation officer

who is split down the middle.
Mr. ROBINSON. Senator, if I might just interject. Ken and I havesome minor disagreements here, as the department has no officialposition.
Senator BIDEN. I detected that from your statement.
Mr. ROBINSON. But I certainly feel that, particularly in the area ofpretrial diversion, I've had an opportunity first to have it with thepretrial services agency, then they stopped doing it, it went to proba-tion for a time, and then they put it back into the pretrial servicesagency.
Without disparaging at all our probation people who are very goodand do an outstanding job, I think the attitudinal problems that youalluded to earlier and were alluded to previously, in my view, comeout on side of having a separate agency deal with this problem. I justthink that our experience under the two systems puts us in a positionto have concluded, at least based upon our limited experience inDetroit, that it has worked very well with a separate agency and wefeel like it works better this way than it did previously.
Senator BIDEN. Gentlemen, both your statements were very directand to the point. Your statement answered the three essential questionsthat I and this subcommittee and the Congress as a whole will have todetermine.
One, whether or not there shou1,1 be pretrial services at all two, ifso, should the program be extended to all districts, and, three, who

should be responsible. You've answered those three questions, very
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directly. I also appreciate the suggestions as to how we coul
d improve

the legislation as written.
And it's a long way for you to come to take such a short t

ime to tell

us what you think, but you've done it very well, and it's 
very, very

helpful to the committee and we appreciate it very much.

Mr. ROBINSON. Thank you.
Mr. MIGHELL. Thank you.
[The prepared statement of Mr. Robinson follows:]

PREPARED STATEMENT OF JAMES K. ROBINSON

Mr. Chairman and members of the subcommittee: I 
appreciate the opportunity

to appear before you today to discuss the record 
of the Pretrial Services Agency

in the Eastern District of Michigan from the point 
of view of the United States

Attorneys Office. My direct experience with the agency 
dates from August 1977

when I became United States Attorney; however, ma
ny members of my staff

have had contact with the agency from the time of its 
creation. Some of my staff

members also had experience with the agency as defense 
attorneys before becom-

ing Assistant United States Attorneys.
Since the subcommittee will undoubtedly receive much b

ackground and sta-

tistical information directly from the agency and from 
representatives of the

United States District Court, I will limit my comments to 
our general percep-

tions of the impact that the agency has had on the admin
istration of justice in

this district from our perspective. These comments are the res
ult of the collective

experiences of our criminal division Assistant United States A
ttorneys drawn

from daily contact with the agency since it was created to the prese
nt. The func-

tions of Pretrial Services Agency in this district are separated into
 two distinct

areas—bail review and pretrial diversion; accordingly, I will dis
cuss these

areas separately.
BAIL REVIEW

In nearly every case in Which a criminal defendant appears before a Un
ited

States Magistrate in connection with a criminal charge the defendan
t is inter-

viewed in advance by pretrial services. The purpose of these intervi
ews and

related background investigations is to aid the court in determining
 appropri-

ate conditions of release under the Bail Reform Act. An additional pu
rpose is to

assist the court in determining indigency regarding eligibility for 
appointment

of counsel. In addition to this screening process, the agency also provides 
super-

vision as specified by the Court for persons released on bail.

It has been the experience of this office that Pretrial Services performs these

bail review and supervision functions competently and efficiently. The informa-

tion gathered by the agency is helpful to the court in determining appropriate

conditions for release of defendants and often aids the Assistant United States

Attorney in making his or her bail recommendations and arguments concerning

such recommendations to the court. The effect of this work is to save time for

the court and counsel, to provide accurate information for making the important

• decision concerning pretrial release of persons charged with federal crimes, and

to minimize the likelihood that persons released on bail will miss important

court dates.
It is our belief that the services performed by the agency concerning pre-

trial detention are of real value to the criminal justice system, we question

• whether a permanent separate agency should be created in every judicial dis-

trict if its only function will be to perform these rather limited functions. We be-

lieve that the real promise of Title II of the Speedy Trial Act lies in the potential

for development of more effective pretrial diversion programs in the various

Judicial districts throughout the United States.

PRETRIAL DIVERSION

Pretrial Services participated in the supervision of persons placed on pretrial

diversion by the United States Attorneys Office for a ten month period ending

in April 1977 when the agency withdrew from the program on instructions from

the Administrative Office of United States Courts. At the point of their with-

drawal from the program the agency continued to supervise the existing case-

load. As of April 1977 the preliminary investigation and subsequent supervision

of persons placed on pretrial diversion was assumed by United States Probation.

In June 1978, the handling of pretrial diversion cases was resumed by Pretrial

Services. From June 1978 through January 1980, 361 persons have been processed
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by Pretrial Services for consideration as candidates for pretrial diversion. Of
these, 350 persons were admitted to the program. Only 2% of these persons were
recommended for termination from the program due to failure to comply with
the conditions of their pretrial diversion agreement. Pretrial Services currently
has 200 pretrial diversion cases under supervision.

Briefly the program operates as follows: When information is brought to the
atention of an Assistant United States Attorney regarding a violation of federal
criminal law the Assistant makes a preliminary determination as to whether
the potential defendant should be considered as a candidate for pretrial diver-
sion. This determination is made by reference to guidelines established by the
Department of Justice modified by our office. If the Assistant determines that pre-
trial diversion is a possibility the matter is referred to pretrial services for a
pretrial diversion investigation and report. In cases not meeting the guidelines,
approval by a supervising Assistant United States Attorney is required prior to
referring the matter for a pretrial diversion investigation. Pretrial Services con-
ducts an investigation to determine whether a particular person is a suitable
candidate for diversion. A written report is prepared and submitted to the Assist-
ant United States Attorney who then determines whether pretrial diversion is
appropriate. If so, a formal written pretrial diversion agreement is entered into
between the United States Attorneys Office, the divertee and his or her attorney.
The agreement can be tailored to the specific circumstances of the case. For ex-
ample, restitution can be made a condition of diversion in cases involving theft
or embezzlement. Usually the period of supervision is one year. If the person
successfully completes the program, the United States Attorneys Office declines
criminal prosecution. If the person fails to comply with the terms of the pretrial
diversion agreement formal criminal proceedings are considered.
We believe that pretrial diversion as currently administered is a valuable

program which provides a workable alternative to criminal prosecution. The pro-
gram provides qualified persons with an important second chance to avoid a
federal criminal record. The success rate for persons participating in the program
is high.

It has been our experience that the Pretrial Services Agency has performedits pretrial diversion work in an exemplary manner.

Senator BIDEN. We have one final panel of witnesses. I have a time
problem because I will meet with the Chief of Naval Operations at
12:30 at the Pentagon. So, I'm going to call up the next panel and ask
you if you would abbreviate your statements as much as you can. I
will submit the series of three questions that I have for each of you
and ask you to respond to those in writing and then our last witness
I will ask, also to be relatively brief.
He is from Washington, D.C., and so we will have an opportunity

to call him back, not that he's any less busy, but he's closer.
Our next panel includes Lewis Frazier of Kansas City, Mo., Morris

Street of Baltimore, Md., representing districts administered by a
board of trustees, and Morris Kuznesof of New York and Robert Latta
of Los Angeles, Calif., representing agencies administered under
probation. Gentlemen, retire to your respective corners and come out
fighting, no hitting below the belt. And why don't you proceed as
rapidly as you can. It's an unfair thing to do to you, but I have no
alternative.

PANEL OF CHIEF PRETRIAL SERVICE OFFICERS:
STATEMENTS OF LEWIS D. FRAZIER, WESTERN DISTRICT OF MIS-
SOURI; MORRIS T. STREET, JR., DISTRICT OF MARYLAND; MORRIS
KUZNESOF, DISTRICT OF NEW YORK, AND ROBERT LATTA, DIS-
TRICT OF CALIFORNIA

Mr. FRAZIER. Thank you, Mr. Chairman, it's my honor to be here
today. It's going to be very difficult to make my remarks brief, since
they've been building for the last 5 years, but I'll do my best.

•

•

•-•
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The pretrial service agency in the western district of Missouri, is one

of the board of trustee agencies. It's the smallest in terms of numbers

of defendants, but as such it may be the most representative of what

might be expected if the program is expanded nationally because, of

the remaining districts, over 85 percent of them are at our size or

smaller.
In many respects the conditions in our area were most favorable to

start such a program, but we did have our detractors. There were a

number of people who had questioned whether or not this type pro-

gram could be meaningful. Plainly stated these "doubting Thomas"

were from Missouri and as such they had to be shown. We did just that,

to be quite brief and succinct.
There were primarily seven areas in which we've had an impact.

The bail decisions, as has been alluded to before, made by our judges

after the advent of pretrial services agencies, were better informed.

This was in keeping within the spirit of the law as well as the Bail

Reform Act.
I want to point out that over 97 percent of all of our interviews were

of the prebail status. Thus we could have an impact. If you don't get

to the defendants prebail, then the information that you have is just

in the nature of trying to support a judge's decision or trying to go

back in to argue with him to say, "Hey, you might have made a

mistake."
Well, we avoided that by entering into a cooperative role with the

U.S. marshal, the U.S. attorney, the field agents, the magistrates

and the other components of our system to be a manager or a coordi-

nator, rather than a fragment of our bail process, we actually serve as

a cohesive element in bringing those various parts together.
One of the spinoff benefits was that we were able to work into a pro-

gram whereby over 50 percent of all our defendants voluntarily sur-

rendered. Again this has helped us manage the system in a manner

that's more advantageous, not only to us, but for the rest of the

components.
Our decisions and recommendations have influenced the decisions

made by the judges, they've told us so. If there's any doubt, statis-

tically speaking, then this might be an area for further inquiry, but

I don't really believe so. We've been able to increase the use of the

statutory preferred methods of release. At the same time we've been

able to see a decrease in the rates in failure to appear and bonds on bail.

In conclusion, I'd like to add my support, not only in the continua-

tion and expansion of the pretrial services agency, but support the

position taken by the conclusions of the final report for a separate

agency.
You've made mention of a difference in an attitude, a difference in

a philosophy. I believe there might be some confusion. This difference
or differences may not be evident in the individual officers since they
are doing the work. I think it's one of the perceptions of the chief offi-
cer and how he perceives his role in administering the program.

Senator BIDEN. Gentlemen, what you have to say, is obviously very
important to us so I'd like to make an inquiry. I have one of three
options; .the first option is to have you submit your statements in the
next 5 minutes and have them in the record, read them and submit the
questions in writing.
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The second option is to clear my schedule this afternoon and for us
to come back at 2:30 or 3 o'clock, to have you make your statement
in a more cohesive manner, but that may interfer with flights and
other schedules that you have.
The third option is I could ignore the Chief of Naval Operations

and be court martialed, which is not a real live option. Of the first two
options, what would be your preference. Obviously, if we continue,
you literally are not going to be able to get an opportunity to do any-
thing other than submit your statement.
Mr. KIIZNESOF. I would prefer to return this afternoon.
Mr. LATrA. I would too, if you feel you really have the time to give

us.
Senator BIDEN. Oh, I will make the time to hear you, I'll clear my

schedule to do it.
Mr. STREET. I can return also.
Senator BIDEN. In light of the fact you have taken so much time and

some of you have traveled so far, I want to give you the opportunity tofully present your statements. I'd rather not do it this afternoon,
because I'm going to make a lot of people angry clearing my schedule.
But by this afternoon, I will be angry with a lot more people, otherthan you, and that's the reason for it. I'm not demanding it, but I dothink though you have a right, and I'd like to hear the full opportunityfor you to express your positions in the way that you would like todo it, verbally, rather than just submitting your statements.
Is that what all of you prefer?
Mr. STREET. Personally, my written statement is complete.
Senator BIDEN. Why don't we do this—why don't we reconvenethis hearing at 3 this afternoon. Those of you who wish to and areprepared to stand on your written statement, do that and we willin no way be prejudiced in terms of my review, because, believe it ornot, I read them and when the report is written they will be takeninto full consideration.
Those of you who would like to return to expand on what you'vealready said, or speak in the first instance, be here at 3. Maybeyou could inform Ms. Zebrowski before you leave. We haven't evenasked, Mr. Beaudin on whether or not he is able to be here at 3 o'clock.Mr. BEAUDIN. Whatever you like, Senator.
Senator BIDEN. Are you sure? This is not a command performance.I would be very angry were I a witness traveled across the countryand have some Senator I don't know, as it came my time to testify,say Gentlemen, condense your statement to 30 seconds, thank youvery much for being here, you're a good American. So why don't wereconvene here at 3 o'clock. Those of you who wish to expand yourstatements1 those of you who are able and wish to rely on the writtenstatement, we'll do that and we will proceed at that time.I promise you that since we only have one panel and one witness,the whole matter will not go beyond 4 o'clock if we begin at 3. Sothis will give everybody a chance to do what you thought you weregoing to be able to do when the hearing began. You can have anextra long lunch and I appreciate your indulgence.
We are recessed until 3 o'clock. Thank you.
[ Whereupon the hearing recessed until 3 o'clock.]

•
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At 1ERNOON SESSION

Senator BIDEN. The meeting will come to order. I believe when we

left off, we had heard from one of the four members of the panel.

Maybe we could move on to the next member and proceed in what-

ever way is comfortable.
Mr. LATrA. If the first member, might not have had something

else to say. Did you Lou?
Mr. FRAZIER. As a matter of fact, I do. You said we had until 4

o'clock, I believe.
Senator BIDEN. That's right.
Mr. FRAZIER. Mr. Chairman, I'd like to introduce a letter that I've

just written to Hon. Peter Rodino, chairman of the House Judiciary

Committee.
This was in response to a fact sheet that was filed by the Federal

Probation Officer's Association and I think it has relevance here

because it addresses many of the issues that have been mentioned up

to this point.
Senator BIDEN. Without objection, it may be entered.
[The letters referred to above are on file with the subcommittee.]

Senator BIDEN. Who would like to go next?
Mr. LATTA. I will, if I may.
Senator BIDEN. Fine.
Mr. LATTA. My name is Bob Latta from central California. I'm in

a probation operated district. I have submitted a written statement

which I assume you have.
Senator BIDEN. Yes, we do have and it will be entered into the

record in its entirety.
Mr. LATTA. I appreciate the time you've given us. I didn't want to

go home for the second time with 5 minutes opportunity to speak,

at least in behalf of the position I hold; so thank you very much.
Senator BIDEN. As long as you're not paying your own way, it's OK.
Mr. LArrA. No it's not.
Senator BIDEN. Just think how bad it would be if you had to do

it the other way.
Mr. LATT.A. I wouldn't be here, though I might.
Senator BIDEN. Sure you would. Fire away.
Mr. LATI'A. Well, for one thing, I'd like to mention a little bit. about

the entire Federal justice system. The court and particularly the court
has been speaking as though it's a very large operation to administer.
It's certainly not, a large operation to administer on the lower level.
In fact it's a small operation as most correctional operations go.

The Federal system is quite small. I'm saying that and speaking to the
point of responsibility of a chief probation officer as it relates to pre-
trial services.
In my district and I think in all the probation districts, we, indi-

viduals responsible for completing the pretrial investigations and su-
pervisions are assigned separately. They don't have multiple duties.
They are a separate, separate function. They're not together.
In fact I would say in my districts, the use of probation staff for,

in terms of handling peak work loads in pretrial, I've used probation
officers to handle pretrial during peak load periods when Mr. Willetts
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may call people back for meetings in Washington and other type
activities.

It offers a flexibility to an administrator that you don't get when you
set up small units. The smaller the unit, when you have one man miss-
ing, they're all gone. In a larger operation, which I have, you can move
people.
It so happens, we've just gone the one way from probation to pre-

trial, but I have trained the last 25 new probation officers, have spent
their introduction to the system in pretrial services. That's the first
thing they do. That's what they learn when they learn the Federal
system.
I think that can give them the kind of orientation they need to do

that job. But, and I don't think it causes any sort of a problem as
far as their attitude is concerned.
In my particular report, I mentioned some reasons that I think

central California is somewhat unique. For one thing, we will have
very shortly, six full-time magistrates in the Los Angeles courts. We
have nine part-time magistrates that are spread around seven south-
ern California counties. A number of which are not close to down-
town Los Angeles, nor are they close to a branch probation office.
So one of the reasons the people are not seen on the initial bail hear-

ing is really the speed with which they attempt to get the Marshal, or
whatever Federal agency arrests them, down to the central court.
It would take us longer to get out there, would actually hold up

matters, if you were to send anyone to hear those cases for that mo-
ment, that it is to transport them in.
So our effort really has been to get arresting agencies to detain peo-

ple, bring them to Los Angeles, rather than hold them in local jail
facilities. I think each district has different kinds of problems and
that happens to be one we have. At that magistrate hearing, there
aften is only a Federal officer. There's not a defense counsel, there's
no one and that's the way it is worked.
Another thing, it seems to me that the whole pretrial services effort

is an effort to correct something that isn't being done and should be
done with the present law, As you read the Bail Reform Act, and if it's
followed, you shouldn't have this kind of difficulty that we have in
terms of pretrial detention. But we do.
So now we're having another set up to be administered in one way or

another by the courts, to correct something that is not being done now.
I think the focusing of attention on the matter is what has done
something to improve the situation, really rather than the kind of
administration.
I think the Federal court system, is one of the few integrated sys-

tems in the country, introducing a separate pretrial agency, I think
will break that kind of cooperation.
Guy Willetts said it doesn't cost any more money, he may demon-

strate that, it can't help but cost more money. For instance, if you have
any kind of a chief pretrial services officer, that's a salary that's not
going to be paid. That is going to be paid, in addition to my salary.
Senator BIDEN. Are you saying that your folks can do them both,

you don't need 
Mr. LATTA. No; what I'm saying is if you have a chief pretrial serv-

ice officer, you separate that function out and have a chief doing only
that, you're going to pay him a salary.

4
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Senator BIDEN. But I assume he's going to be doing a job you'd have
to hire someone to do.
Mr. LATTA. Well, that's not the way it's operating now. I happen to

have two supervisors who carry out basically the administrative re-
sponsibilities for me. In a sense they actually act as a buffer between
myself and the court. As I say, I'm sorry the judges aren't here. I think
judges can be difficult to deal with and I think as all of those who have
spoken before me, find it necessary to bang heads with courts on a
variety of topics and this is only one of them.
Senator BIDEN. I understand that. I assume that you would have

one of those two administrative officers primarily focusing on the bail
question. Are you suggesting those two officers could encompass, in
addition to their present responsibilities, the focus that is required for
the bail operation.
Mr. LATTA. Let me back up for just a moment. When the program

started, we had 16 officers and 2 supervisors. We now have 10 officers
and 2 supervisors. Those 2 supervisors and the 10 officers have no other
responsibilities, never had any other responsibilities other than pretrial
services. They have not been involved in probation.
One of the individuals came from the probation office, the rest have

all been hired new, off the street. They never worked as Federal pro-
bation officers.
Senator BIDEN. But I don't understand. You had to hire them, be-

cause there was no independent pretrial agency such as Mr. Frazier
is talking about, right?
Mr. LATTA. Yes; but for instance, Mr. Frazier is in effect, it's a small

operation, but he is the Administrator of that agency.
Senator BIDEN. Well?
Mr. LATTA. OK, I am the Administrator of that agency and also of

probation.
Senator BIDEN. But you have two administrators under you. How

many do you have under you doing the same thing, Mr. Frazier?
Mr. FRAZIER. None. In fact it goes beyond that.
Senator BIDEN. What you're saying is that 
Mr. LATTA. It's a function of size.
Senator BIDEN. So, he could do it cheaper then.
Mr. LATTA. He could do it cheaper. If I had his program and the

number of people he has, I could do it cheaper because I wouldn't
pay Lou's salary.
Senator BIDEN. I got you, you just pay two little level people's

salary.
Mr. LATTA. Or one, or whatever. You've got to have somebody

responsible for this function and in this case, what I'm saying is that
the Federal probation parole system is not so complicated that you
cannot add other functions. Pretrial diversion or anything else. It's
really a rather simply administrative kind of job. I feel.
Getting the work done, that's another question. Anyway that was

one of the points I wanted to make. The one of attitude, I think it
should be kept separate in terms of job responsibility, but when the
workload merits it in one place or the other, I think work comes in
and that the intake is going to be pretrial.
In other words, as people get arrested, that's the first part of your

workload. They move from there into a sentencing phase where
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you're going to do the presentence work, they move from there into
supervision. It doesn't all come at once, it moves in a pattern.
The larger the staff you have, and the more flexibility you have,

the better able you are to meet the peaks and valleys of that work.
You may have a pretrial services officer doing nothing, or a proba-
tion officer perhaps doing nothing. In my office, I can keep them
assigned to a variety of functions.
So I just don't see how it cannot, if you're going to start any other

kind of bureaucracy, it's going to cost you more money. You can't
help it. I'd like to say that the way the thing works, I think depends
not so much on the structure but it does depend on the people you
have working the program. And that goes for your courts.
If you have courts that are going to be very reluctant to do this,

you're going to have some problems, but they can be overcome and
I think the northern district of Texas indicated that. They certainly
had a reputation for locking people up and pretrial services changed
that.
And I think it would have been changed whether there had been a

board or probation. I don't think that was most of the people, not
entirely, most of the people running these programs were probation
officers anyway, first, before they became pretrial officers.
I can't really speak to the variety of statistics that Guy put on the

board. I said our district, we do have, I think, some unique problems.
Tha t is, we still prosecute bank robbers. We have more bank robbers
than any other district in the country and most of them we have end
up with holds from other States or local agencies.

Also, many of them are addicts and we do get some of those people
out. I would say the same thing, we put these people in halfway houses
on drug programs that wasn't done before.
So the one thing that pretrial does do that the law did not provide

for previously, was to provide for services and supervision of people
who are arrested. In fact, and I'd say unfortunately, those services
aren't really available to the probation office, after the person com-
pletes pretrial so its a nice option to have, in terms of treatment for
offenders. •
Again in contradicting what the judges here had to say, I think

the system can tend to work better in a larger district, because you
do have more staff, you can assign people separately. When you have
a small district and a small operation and they were mentioning,
picking on Montana, or Wyoming or wherever, then it does become
difficult.
Because that person will have to do both jobs. And in my office,

which is a large one, they don't have to. They don't have to be in-
volved in shifting gears. I think they can, but they don't have to do it.
I think a whole lot of the problem is in educating magistrates and

judges to follow the letter of the law which is already there and I
think this is an effort that all of us have been making and we alienate
some judges doing that. I don't know that that's all that bad.
Any questions that you'd like to ask?
Senator BIDEN. It doesn't make a whole lot of difference.
Mr. LATTA. I think as far as strictly from a point of view of admin-

istration, I think it makes more sense to leave it in probation.
Senator BIDEN. But it doesn't really make any real difference?

4
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MT. LATTA. I think SO.
Senator BIDEN. Why?
MT. LATTA. Because I think it's going to cost you more money. I

think you're going to lose your flexibility and I don't think you will be
able to use staff back and forth. I don't say it can't be done. That's why
I say, it doesn't matter what kind of administrative set up you have,
it's the people in it that's going to make the difference.

Senator BIDEN. Has the establishment of demonstration agencies
caused some of the focus to be brought to bear in your district and
others. You said focusing attention has done more to solving the prob-
lem than the form of administrative apparatus.
Mr. LATTA. No attention was focused on it by anyone other than the

court, the defense counsel and the U.S. attorneys office. That was the
bail manner. Nobody else was ever involved.

Senator BIDEN. What focus are you referring to? I'm talking about
pretrial services going in verifying information and performing other
functions. What caused the focus?
Mr. LArrA. Oh, legislation. Speedy Trial II.
Senator BIDEN. But didn't it really begin to focus with the demon-

stration districts being set up.
MT. LATTA. Sure.
Senator BIDEN. I wonder if that focus remains when it's all rolled

into one operation.
Mr. LATTA. I would think so. My guess is that whatever kind of op-

eration you have, as you institutionalize it, it will lose some of the
momentum, but not necessarily. That's why I think the function should
be kept separate, but within the agency.
Senator BIDEN. OK.
Mr. LATTA. I have enough trouble getting to my judges on a variety

of subjects. You've got the U.S. attorneys who need the judges time,
you have the Federal defender, you've got an indigent panel, you've got
a lot of people competing for judges' time. When I walk in, at least I
can compete for two hats, I can look at two things. One is pretrial and
one is probation and I would say that in the last 5 years, the majority
of the discussion has been on pretrial rather than probation.
Probably because probation has been there and more of the prob-

lems are worked out.
Senator BIDEN. Will you need any more money.
Mr. LATTA. Will I need more than I have?
Senator BIDEN. Yes.
Mr. LATTA. No; if it went a different function, the only additional

money you'd need now would be my salary. Someone to run it.
Senator BIDEN. But as it stands now, in order to do the pretrial and

the probation function, you don't need any more money to do that
adequately.
Mr. LATTA. I could do it better than I'm doing it now, with more

people, but it depends, how far do you want to go. If I want to send
somebody to Barstow, which is 225 miles from the office and station
them there, it would be a great job, like the other judge said, but things
wouldn't happen enough to warrant doing that.
Senator BIDEN. OK, thank you. Would you like to go next, Mr.

Street?
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Mr. STREET. Yes; I'm Morris Street, I'm from Maryland and Mary-
land has a board-operated pretrial services agency. Like other wit-
nesses before me today, Senator, I wish to impress upon you also the
need for pretrial services agencies. Such agencies are needed to fill a
void that exists in the criminal justice system. As you know, persons in
criminal cases are entitled to release pending trial on the least re-
strictive conditions that will reasonably assure appearance.
To determine the appropriate release conditions, judicial officers are

required to take into consideration a number of factors designed to
provide a basis for determining the type, the amount, and conditions
of bail to be imposed.
Without a pretrial services agency, there exists no one or any agency

whose function is to provide judicial officers with the information
necessary that will allow them to make an informed decision.
When no such agency exists, such decisions are made in the dark or

on the basis of very limited information to include basically the na-
ture of the charged offense. Very often, there is some reliance on the
recommendation of prosecutors or arresting officers. I submit that
decisions made in such a fashion do little to insure the notion that a
fair and impartial decision was made on a case-by-case basis. Nor does
it facilitate adherence to existing legislation in this area.
Due to the availability of pretrial services, the information that is

provided to judicial officers has reduced the reliance upon money bail
and encouraged the use of all bail options.
It has virtually eliminated the setting of bail on the basis of the

charged offense and in my opinion, reduced unnecessary detention
and the resultant cost. Our efforts have resulted in some increase in the
number of initial releases, while at the same time there's been some
decrease in the rearrest and failure to appear rates.
At this point, I'm going to depart from my prepared remarks and

offer some summary comments.
Senator %wig. Fine.
Mr. STREET. I want to comment directly on the issues of concern to

this committee. First of all, I believe that my written statement will be
put into the record.
Senator BIDEN. It will be.
Mr. STREET. My prepared statement reflects my views and the views

of others before me today, that pretrial services should be continued.
Second, I would recommend that the service be made available in every
district. I think it inherently unfair to afford a service which might
make the difference between pretrial detention and pretrial release
available to some and not to others.
Third, we have all heard today some subjective views from several

witnesses who seem to feel that pretrial services should be a separate
entity or independent, if you will. I too have my own rationale as to
why it should be separate, these reasons include the fact that pretrial
services and probation have distinct functions that require different
approaches to fulfilling their respective responsibilities.
From a managerial standpoint, it is a more simple task to direct

one's energies toward accomplishing one goal, than it is to fulfill more
than one goal. It seems to me that it is difficult to serve two masters
equally. And when and if it becomes necessary to make choices, some-
thing is going to have to suffer.
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These points and others have and they continue to be put forth and

will undoubtedly prove to be unacceptable to some because of their

subjective nature. If we cannot accept these subjective views, I think

that all that we have left is the data.
Those of us in all of the 10 pretrial service agencies took great pains

over the last 41/2 years to provide accurate data so that a statisti
cal

presentation could be made. It seems to me that if we accept the pre-

mise that Mr. Willetts and his colleagues are honest men of integrity
,

then we have to accept that their charts and graphs reflect accur
ate

data.
That data seems to support that board's operated more 

effectively

than probation. If all that we have left, if we throw out the 
subjective

views, is the data, then I think that you and your committee sho
uld rely

on that in making your choices. Thank you.
Senator BIDEN. Thank you, Mr. Street. I don't doubt that is 

correct.

The former Prime Minister of Great Britain once said there are
 three

kinds of lies: Lies, damned lies, and statistics. And my probl
em with

data generally is not that the material is not accurate, but that it 
may

not support the proposition for which it is being offered.

I am inclined to believe in this cases that it does. I come with a p
re-

vious position that supports the same conclusions, but ultimately 
we

are getting down to a fairly subjective realm here, it seems to me.

I didn't realize Mr. Latta had a plane to catch, I didn't have 
more

questions for him, because I was going to wait until the whole 
panel

completed its testimony so I could have some exchange of com
ment.

That's why I will probably save most of the questions for you M
r.

Kuznesof. Why don't you proceed.
Mr. KUZNESOF. First, I want to thank the Senator for inviting me

.

I don't have a statement prepared.
Senator BIDEN. That's all right.
Mr. KUZNESOF. I will submit one on a later date if I may. Also, I

don't have specific knowledge as to the bill or draft that the Senator

is considering. Therefore I assume it will be similar to H.R. 7084 and

I've jotted down some notes pertaining to that.
But first, I'd like to digress and comment as to some of the testimony

that occurred this morning. I think there is general agreement that

pretrial services should be continued and expanded. This agreement is

throughout the system not simply a personalized plea of those who

testified. I assure you it's throughout the probation system and most

of the judicial system. That includes the 5 boards and the 5 probation

districts and the 10 or 11 districts who volunteered to establish pretrial

services without additional personnel. They did it on their own in

probation with no additional personnel.
We all conclude that pretrial services should be continued. So we 

all

seem to be in agreement as to that. The second area of agreement is

that probation officers will do the pretrial services work for small

districts. And I think it should be known that about 60 percent of the

locales are in small districts.
There are 300 locations where there are probation officers. There-

fore, even if you were to establish a separate system, probation officers

for the most part, particularly in the small districts, would do the

pretrial services work.

68-879 0 - 81 - 5
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Senator BIDEN. Well, that's obviously different than what, or is that
different from what Mr. Latta had to say.
Mr. KUZNESOF. No, he was referring to the metropolitan districts.
Mr. BIDEN. Well, I understand that he was referring to metropolitan

districts and I thought he was suggesting that both functions could be
done more expeditiously by a probation office.
Mr. KUZNESOF. In the small districts, yes. But in the big districts,

if I recall his testimony, and I think I will be testifying similarly, that
there should be separate units, probation officers who will do nothing
but pretrial work.
Senator BIDEN. I see.
Mr. KUZNESOF. And that's the way it is in the southern district of

New York. We have an integrated system here. We've been integrated
for the last 2 years and if you should pass the legislation tomorrow,
we're ready to go tomorrow.
That pretrial services should be a branch within the probation divi-

sion of the AO, I think you made that statement this morning, and
I think most all of us, virtually all of us, concur with that.
Senator BIDEN. Virtually all of whom?
Mr. KUZNESOF. Virtually all of the probation offices that I know of.

We believe it should be a branch within the probation division of the
AO. It's going to cause a lot of less confusion, if they're getting direc-
tion from one boss, one head.
Then the only question that remains as I see it is whether there

should be an independent agency within the metropolitan districts,
such as New York eastern, such as New York southern and California,
Philadelphia, and other large districts.
It is interesting that the judges of the southern district of New

York, the eastern district of New York, the eastern district of Phila-
delphia, the district of New Jersey, the central district of California,
metropolitan districts in all, have all gone on record to state that they
want pretrial services to be done by a unit within their probation de-
partments.
I have here a letter which is addressed to you, which I would

like to read for the record from the honorable chief judge, Floyd
F. McMahon. He is the chief judge of Southern New York which has
27 active judges, 7 active senior judges and 6 very active magistrates.
I am advised that your subcommittee is considering pending legislation affect-

ing the operation of the pretrial services agency. That agency is now part of
our probation department, and is working very effectively with the court at the
pretrial stage of criminal cases.
We strongly feel that there should be no change in the present jurisdictional

structure and that agency should remain part of the probation department. The
last thing this busy court needs toward the efficient administration of justice,
is yet another bureaucracy.
I trust that your subcommittee will recommend against any agency independ-

ent of the probation department.

This letter is addressed to you.
Senator BIDEN. Very trusting judge. The trust is not well placed.
Mr. KUZNESOF. It's also interesting that the judges in the eastern

district of New York and the eastern district of Philadelphia, where
there are board operations, that is, board operated pretrial service
agencies have also gone on the record to say that it should be within
the probation department.
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They are in the field and they know how their courts are
 operating,

I think, they know what's best for their courts and how 
pretrial is

working—both in the board operated and in the probatio
n operated

formats.
Of the 76 judges who were surveyed, 74 said it should be

 within the

probation department or as separate units within the p
robation de-

partment. Judge Platt of the eastern district of New Yor
k who serves

as the chairman of the Board of the Eastern District P
retrial Serv-

ices, testified recently before the House subcommittee and said

that if there is a pretrial service agency, it should be wi
thin the pro-

bation department.
Mr. Gooch wrote a letter to the House; he's the chief 

probation

officer in the eastern district of Pennsylvania. He wrote with
 the con-

sent of the judges, also stating the same.
I think their viewpoints are to be considered. Perhaps,

 I'm going

too fast. As I said, I didn't have time to prepare a statem
ent; and

when you don't have time, you run the risk of omitting mat
erial facts.

Hopefully what I have to say will serve a positive purpose.

I have submitted a number of folders. This folder contains
 material

prepared by others.
[Material referred to above is on file with the subcommitt

ee.]

Senator BIDEN. By whom?
Mr. KUZNESOF. By chief probation officers, judges and

 Federal

Probation Officer's Association all who have a point of vi
ew; in par-

ticular that it should remain within the probation departmen
t, within

the local probation department and within the Administrat
ive Office

of the U.S. Courts.
This folder reflects the work that's been done by the 

probation

department of the southern district of New York. Our 
department

that includes pretrial services, it's one and together. For 
example, my

title has been changed. I am known as Chief U.S. Probatio
n and Pre-

trial Services Officer. There's no need for another chief and 
that's the

observation that Judge McMahon made that he doesn't ne
ed another

bureaucracy; he doesn't need another chief. We've got en
ough bu-

reaucracy in the judiciary.
Now I'd like to tell you how it works in the southern distric

t.

We are very service oriented. First let me go to these 
charts. I

wish there were a comparison of these charts showing you 
district

by district. If there were it would show that southern distr
ict did

rather well, on all the categories:
In failure to appear, reduction in failure to appear, a reduc

tion in

new arrests interviewing of clients; in all, we've done rather well.
 Now

those people who are in the pretrial unit in the southern distr
ict of

New York, do nothing but pretrial.
In fact pretrial would never have gotten off the ground in th

e

southern district of New York and would have been delayed a year
, if

the probation department had not given up 1,500 square feet of space
.

They would not have had the furniture to start with or the typewriters

to start with.
There's considerable savings, not only in personnel, but also in

equipment and furniture and space.
Senator BIDEN. Where did you get the typewriters?
Mr. KUZNESOF. We loaned them to them.
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Senator BIDEN. Pardon me.
Mr. KUZNESOF. We loaned them to them, we borrowed them from

other parts of the department. We have a very cooperative interservice
relationship within the court. If I need a typewriter, I can go to the
clerk of the court and say "Mr. Berg3ff, could I have a typewriter."

Senator BIDEN. And that wouldn't be the case if it were an inde-
pendent agency?
Mr. KUZNESOF. I think they would have much more difficulty. They

would have much more difficulty about even using or securing photo-
stating equipment. For example, just to get supplies is difficult. Pre-
trial Services has had new furniture allocation since 1976, when there
were only six officers and one supervisor. The probation department
itself had trouble and yet we have contributed enough furniture to
meet their needs, for our present staff of 13 officers.
Senator BIDEN. You must not have a lot left over. Are you sitting

more than one person to a desk?
Mr. KUZNESOF. I'm known as a finder; and by the way, all the

furniture has been upgraded because we secure it from the judges when
they discard some furniture.

Senator BIDEN. I see.
Mr. KUZNESOF. And we take it from the U.S. attorneys office. In

fact I think they have better furniture than the probation officers have
ever had.

Senator BIDEN. I see.
Mr. KUZNESOF. Moreover, I used to be a mover so there's no problem

in moving what is found or adopted.
Senator BIDEN. You should be judge. I don't know why we're wast-

ing our time with you running this operation.
Mr. KUZNESOF. Also, it works harmoniously. Our training officer

for pretrial is also a probation officer. Additionally, probation turned
over its pretrial diversion duties to pretrial services in May 1979. I
think you should know we had pretrial diversion in the southern
district of New York since the late thirties for juveniles. And we've
had it for adults since 1973.
The U.S. Attorneys Office for the Southern District of New York

wanted us to develop that program much sooner, but we didn't have
the personnel. As soon as we got the personnel, and it took Attica to
get the personnel, we started a pretrial diversion program for adults.
The very man who instructed the pretrial service officers about pre-

trial diversion is our training officer in the probation section. He is also
the expert on psychiatric problems, and helped rid the MCC of people
who were awaiting trial, but who were mentally disturbed. He accom-
plished this by placing them into mental institutions in the State of
New York.
The probation officer in question is excellent, and we were able to

use his expertise for both sections. It's an excellent program when the
two agencies are together. We have a community service program.
Now we started the community service program in the probation sec-
tion and then transferred part of it to the diversion program.
With the diversion program and the community service program we

have a basic goal now and which is to reduce post-trial conviction. The
benefit is that by affecting good treatment plans in our pretrial pro-
grams, by providing the pretrial services, and by incorporating them
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into our presentence reports, the judges are more inclined to 
place a

deserving probation.
We are not only concerned with pretrial detention, but we a

re con-

cerned also with posttrial detention. We have a program k
nown as

IPSAS. Intensive PSA supervision. We have people who are i
n need

of help, and accordingly get the maximum services. Pretrial uses
 the

same drug treatment programs that probation developed.

They have the resources, but most of these resources are proba
tion

developed and, free of charge. We have a urine analysis program in

which a judge can be apprised of the results within 2 hours after ar-

raignment. These are things that have been done because we are

united, we are integrated, and it works.
I see no reason, and the judges see no reason for it to change. Thank

you.
Senator BIDEN. Thank you very much. You've all made your points

very clearly. Sir, you read a letter into the record. Are you aware of a

letter dated May 2, to Congressman Rodino from Mr. Foley, the di-

rector of Administrative Offices of the U.S. Courts where he states

that vesting full administrative authority for the performance of pre-

trial service functions in the probation offices in every Federal district,

Would not be substantially less expensive, would not preclude a 
need for

additional personnel and that it would not serve the purposes to be 
served as

well as an independent pretrial service officer in most Federal districts.

I assume that's the first you heard of that.
Mr. KIIZNESOF. It's the first I've heard of it, and with all due respect

to Mr. Foley, I disagree with it.
Senator BIDEN. I suspected you might. What this all comes down

it, it seems to me gentlemen, is an argument over two points.
One, whether or not it would cost more to have an independent

agency; and two, whether or not it would cost more, can an integrated

probation pretrial services operation do the job as well as an inde-
pendent pretrial service agency.
And both you sir, and Mr. Latta argued that it would cost more and

the job can be done just as well, just as efficiently and just as profes-
sionally, with just as much diligence by having an integrated opera-
tion as by having it separate.
Mr. Street and Mr. Frazier, if I'm not mistaken, the essence of

your argument is that it won't cost any more and even if it did cost
more, it would be worth it because you'd get a higher grade of per-
formance as the consequence of having an independent agency.

Is that a fair statement?
Mr. FRAZIER. Yes it is.
Senator BIDEN. And I guess what it comes down to in this commit-

tee is for us to make a determination. And I might note parentheti-
cally, I think we've come a long way in that essentially we've narrowed
it down to those two issues because we all agree that there is a need
for the service. We all agree that there is a need for the job to be
done. We all agree that all districts should have access to this kind
of an operation, regardless of whether it's integrated and/or inde-
pendent. Nonetheless, all accused should have the benefit of the services.
So we're really down to who should do the job. And the judgment

as to whether or not there is an integrated or an independent agency
will depend on the answers to the two questions: One, what will cost
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more and, two, who can do the better job. It's up to us to balance
those questions.
Mr. KIIZNESOF. Excuse me. I'd like to state that I think that the

judges of the district-
Senator BIDEN. Pardon me.
Mr. litrZNESOF. The judges of the district should decide. If they

want an independent agency, let them have it. If they want a unit
within their probation system, as long as it's controlled by the ad-
ministrative office, then I see no reason why they can't have both.
They are the ones who are going to be responsible for the imple-

mentation of the program and I think they should be the ones to make
that decision.

Senator BIDEN. They had on occasion needed some help in that
regard on other matters and I should tell you that I doubt whether
this committee will be reluctant to offer its advice to the courts
on this matter.
I find it interesting how we all, including the judiciary, make an

argument for independence and individual choice in pretrial services
while in other instances for example relating to the need for magis-
trates, a completely different argument is made by the same judge.

impressed
by 

I must tell you in all candor that I am not overly 
by what determination the courts had in this in terms of their dis-
tricts. Quite frankly, there shouldn't have been any need for the
Speedy Trial Act in the first place. We shouldn't have had to tell
the courts what to do. If we followed the admonition of you and
others about letting the courts make the decisions, we would not have
speedy trials.
Speedy Trial Act and many other things that have occurred are

usually a consequence of inaction on the part of other branches of the
Government. I should note for the record that, believe it or not, we'd
like to be a little out of the business of being involved in what other
branches of Government do. There's enough figuring out what we're
going to do in Zimbabwe without worrying about whether or not the
Southern District of New York has an independent and/or integrated
pretrial operation.
But my limited experience in 8 years as a U.S. Senator has been that

sometimes other branches of the Government won't move unless
prompted. I won't bore you with the litany of examples but I would
suggest that for every one time we act beyond our jurisdiction, with
out any real need, there are a half a dozen times that no action would
have occurred, absent us acting. The action was needed.
I will point out to you that I am of the opinion that absent the

legislation relating to the independent agencies in the 10 districtsbeing picked as models, I doubt whether Mr. Latta or anyone else in thevarious areas would have focused as much attention on pretrial services.
There's nothing like looking over the precipice to focus ones at-tention. I find we get judges attention most urgently, as we do Con-gressmen and Senators, when we talk about salaries. That seems tofocus attention instantaneously throughout the district courts and thecircuit courts.
I suggest that we get instantaneous reaction from bureaucratic agen-cies when we talk about division of functions, loss of control or in-crease of control and I guess that's the nature of the beast and we theCongressmen are not exempt from that. I'm not suggesting that at all.
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What I am suggesting I guess and I'm going on too long, is that I
haven't made up my mind as to how this function should be carried
out. I am fearful that additional independent agencies tend to bring
on independent operations and independent bureaucracies, but I am
also on the other hand fearful that failure sometimes to have an in-
dependent agency which competes, produces a vacuum within the ad-
ministration of justice, that are not likely to be focused upon.
I think it would be easier for the chief to go in and argue with that,

judge as to why he did not follow the recommendation relating to sen-
tencing than to question why he did not provide an opportunity for
the person in charge of making bail recommendations available to the
defendant.
So it's a judgment call. As I say, I honestly haven't made up my

mind on it and I'm sure the rest of the committee has not. And the
testimony of all of you here today will go a long way in providing us
with the substantive information we need in order to be able to make
a, hopefully, informed judgment. I would say that the experience with

both the independent agencies and the integrated agencies has been
very positive, very worthwhile and you have in both instances followed
the intent of the Congress and the intent of the act in an attempt to
solve a real problem.
I complement you all for that. Obviously you will hear about our

recommendation.
I may very well, with your permission

' 
be back to you for additional

information as I sift through the record of the hearing today and try

to synthesize the points that you have offered, I may seek additional

information if that's possible. Thank you very much gentlemen, I ap-
preciate it.
Mr. KUZNESOF. Thank you, Senator.
[The prepared statements of Messrs. Frazier, Latta, and Street

follow:]
PREPARED STATEMENT OF LEWIS D. FRAZIER

INTRODUCTION

My name is Lewis D. Frazier. I am the Chief Pretrial Service Officer for the

United States District Court, Western District of Missouri. Prior to my ap-

pointment to this position in 1975, I served as a United States Probation Officer

in the Western District of Missouri for eight years.
I have been requested to testify concerning the local impact of the Pre-

trial Services Agency Project and have also been requested to render an opinion

concerning the possible expansion of the program to other federal districts.
Although the Pretrial Services Agency in the Western District of Missouri

is the smallest of the ten demonstration districts in terms of the volume of de-

fendants processed, it is perhaps the most representative of what one could

expect if PSA's are expanded nationally since over 85 percent of the remaining

districts fall within our size category or are smaller.
Our PSA operates under the auspices of a Board of Trustees with the Honor-

able Chief Judge John W. Oliver serving as Chairman. The Pretrial Services
Agency (PSA) in this district has had the total support of our court from the
inception of the project and has gained the cooperation of the other court-

related agencies in effecting necessary changes which have resulted in a success-
ful program. As you may see from the information presented later, we have not
fragmented the overall process but have actually served a cohesive function in

achieving an integrated approach which has reduced the time necessary to proc-
ess defendants.
Although the Western District of Missouri geographically comprises approxi-

mately the western one-half of the state of Missouri and encompasses 66 coun-

ties, it has five main geographical divisions of the court with six district judges
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and one senior judge. All defendants who are arrested within the district are
processed either through Kansas City (three-fourths of the total) or Springfield
(one-fourth of the total).
There are three magistrates serving in the Western District of Missouri, two

of whom process the criminal cases for pretrial procedures which include the
setting of bond, initial appearances, bail review hearings, arraignments (for the
purpose of please of not guilty only), omnibus hearings, and pretrial confer-
ences.
The impact that PSA has had in this district has been achieved primarily

through the close working relationship with the magistrates, especially Chief
Magistrate Calvin K. Hamilton, and with the other court related agencies. That
impact is described in the following seven areas:

I. BAIL DECISIONS

The report by the Comptroller General entitled The Federal Bail Process
Fosters Inequities, (GGD-78-105), notes (p. 5) :
* * * Judicial officers do not have the necessary information and guidance to

evaluate the significance of each of the factors listed in the Bail Reform Act
as they relate to the danger of nonappearance posed by the defendant. Until a
way of providing complete and reliable information on defendants is available
in all districts, the soundness of bail decisions will suffer. Also, until guidance
and information on the results of bail decisions is available to judicial officers to
assist them in evaluating the various factors in the act, some defendants will
be detained unnecessarily while others who should be detained will be released.
The report concludes (p. 17) :

CONCLUSIONS

Because judicial officers do not have the guidance and information they need
to make sound bail decisions, the Bail Reform Act has been inconsistently ap-
plied. On occasion, defendants have been treated unfairly or society has been
exposed to unnecessary risks. Judicial officers need information and guidance
on the purposes of bail and in understanding and evaluating how the criteria
listed in the act relate to determining the bail conditions which will reasonably
assure a defendant's appearance. They also need complete and accurate per-
sonal information on defendants to help them in making bail decisions. Once
judicial officers are supplied with this information, they should be in a better
position to establish a defendant's risk of nonappearance. In addition, the use
of blanket conditions of release imposed without regard to the defendant's dan-
ger of flight and excessive reliance on financial conditions of release need to
be eliminated.
Because the bail process dramatically affects the lives and families of de-

fendants and society, concerted efforts are needed to better assure that this
process is carried out as uniformly and as fairly as possible.
Our experience has shown that with information provided by the pretrial

services agency, many of the negative factors cited in the GAO Report have
been eliminated or obviated. The overall result has been that better informed
bail decisions are being made and that these decisions comply with the mandates
of the Bail Reform Act and Eighth Amendment.
If a pretrial services agency is going to have maximum impact on the bail

decision, then it must have access to a defendant prior to the time that that de-
fendant appears before the judicial officer who will fix his bond. The pretrial
services agencies should be permitted enough time to conduct a prebail in-
terview and investigation. Furthermore, the pretrial services agencies should sub-
mit a prebail report to the judicial officer along with an independent recom-
mendation.
During the past four years, the PSA in the Western District of Missouri has

interviewed almost every defendant arrested or charged with an offense in
this district. Approximately 97 percent of those interviews have been prebail.
In each case, a report was submitted to the judicial officer who set bond. The
reports contain recommendations for a specific type of release as well as for
conditions of release. The reasons for these recommendations are contained in
the report.
Once a defendant is arrested, PSA is notified. The defendant is taken promptly

to the United States Marshal's lockup for processing. A pretrial service officer
Interviews that defendant and begins his investigation. The United States

A
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Marshal's Office has been extremely cooperative in devel
oping this procedure

so that we can gain access to an arrested defendant i
mmediately after he is

brought in.
The pretrial service officer then conducts an investig

ation, geared primarily

toward verifying essential criteria that is named 
in the Bail Reform Act as

being factors that may be considered in setting b
ail. These include: Family

ties, employment, financial resources, character an
d mental condition, length

of residency in community, record of convictions, 
record of appearance and

flight to avoid prosecution or failure to appear in cou
rt. PSA does not discuss the

offense with the defendant but does obtain informati
on from the U.S. Attorneys

Office concerning the details of the offense.

Alter the investigation, the pretrial service officer
 submits a report to the

judicial officer. If time does not permit a wr
itten report, an oral report is

submitted, but it is always followed by a written
 report. The oral reports per-

mit the pretrial service officers an excellent opport
unity to discuss fully and

freely their views of a defendant and whatever o
ther information that they

believe is appropriate.
The bail report is not made available to the gove

rnment attorney nor to the

defense counsel. The judicial officer does, however
, advise the defendant of the

factors that he is considering in setting the bon
d, and, the defendant has an

opportunity to respond to them in open court. T
he pretrial service officer is

also in attendance.
The information provided by the PSA in the We

stern District of Missouri

and the options and alternatives (such as use of the 
CTC and our drug program)

developed by it have permitted the court to rel
ease several individuals who

otherwise would not have been released. The PSA 
information has also identified

defendants who have special physical and menta
l problems and has identified

defendants who pose security threats to the court
. As an example, we had one

defendant who was charged with an income tax c
ase. Prior to his surrender,

we learned that he was a member of a radical, m
ilitant organization that had

disrupted other court procedures. This information
 was relayed to our court

and adequate security measures were taken.

Attached to my statement are copies of actual bail 
investigation reports that

have been submitted to our judges. A cover memora
ndum has been attached

to the reports providing a synopsis of the case and 
the eventual outcome.

[The material referred to above is on file with the s
ubcommittee.]

II. JUDICIAL TIME SAVED

Chief Magistrate Calvin K. Hamilton, who processe
s most of the criminal

cases in Kansas City, has advised that PSA has s
aved him approximately 45

minutes per case. Prior to the existence of PSA, Ma
gistrate Hamilton, in a

conscientious effort to elicit the factors named in the Ba
il Reform Act, took a

detailed statement from the bench from the defen
dant when he appeared for

his initial appearance. The information was take unde
r oath, but it was not

verified. The PSA reports now provide that informat
ion plus additional data.

This results in a defendant being processed by the magistr
ates in a shorter period

of time.
We believe that we have relatively few bail review hear

ings by the magistrates

and only a handful of appeals to the district judges bec
ause of better informed

decisions being reached concerning bail. This savings i
n time permits the magis-

trates to devote their energy and time to their other 
judicial duties, especially

in reference to civil cases which do not fall under the 
purview of the Speedy

Trial Act. Because it has not been necessary for the dis
trict judges to hold

hearings concerning the bail situation and/or the appea
ls from the bail decisions

reached by the magistrates, it has also permitted the dist
rict judges to devote

their time to other duties.

III. BAIL REVIEW HEARINGS

A pretrial service officer can initiate, and often does in
itiate, a bail review

hearing once new information has bee obtained or verified
 by PSA that would

dictate a review of the bail situation, both for defendants
 who are in custody

and those who have already been released. We continue to m
onitor a defendant's

situation, even if he is in custody, in an effort to determ
ine if his situation has

changed to the degree that it would permit him to be 
released on bond. Con-

versely, if a released defendant's situation in the com
munity has deteriorated
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to the point where we believe that he has become a flight risk and/or if new
charges have been or are going to be filed, this information is provided im-
mediately to the court for appropriate action.

IV. COORDINATED MANAGEMENT

Through the cooperation of court-related agencies and the magistrates, we
have helped develop procedures so that it is not necessary for each person whois indicted to be arrested by the case agents. Over 50% of all of our defendants
voluntarily surrender. Through cooperation with the U.S. Attorney, our grand
juries now return indictments on a staggered basis. Previously, the grand jury
would return all indictments at one time, usually late Thursday or Friday.
This resulted in a rush of arrests that would cause a strain on limited facilities
and would result in an over-capacity situation. PSA works closely with the
Assistant United States Attorneys and case agents to determine which de-
fendants can now voluntarily come in. These defendants are contacted and
advised to report to PSA on a certain date and time. This permits PSA to began
working a case prior to the time when these defendants actually surrender.
These procedures have not only made it easier to manage PSA time and efforts,

but it has also allowed us to assist in managing the flow of defendants through
our system at any given point in time. Scheduling in defendants who are going to
surrender permits the Marshal's Office, the United States Attorneys Office, and
the PSA to achieve better efficiency with a limited staff. Thus far, all defendants
so notified have appeared as scheduled for their voluntary surrender and initial
appearances.
These procedures have also reduced the number of defendants that were ar-

rested late in the day or on weekends by the case agents in the absence of such
a program. It has permitted a defendant to surrender on a time schedule that
meets all of our needs. It has also saved defendants the embarrassment and
disruption that an arrest might cause him, his family, and employer, which is
especially important if he is not convicted. This is not to say, however, that
we advocate that all defendants should surrender because we certainly see and
understand the need for arrests of defendants who are flight risks, in a situa-
tion where a search might be appropriate, etc.

It has not been necessary for the United States District Court Clerk's Office
to issue summonses to these defendants who voluntarily surrender. This saves
the Clerk's Office time and manpower because our experience has shown that
it is possible to get these defendants in with a minimum of effort and time.
In cases where it is necessary for a defendant to be arrested, such as on a

complaint or on probable cause by the agent, the case agents notify the United
States Marshal's Office, PSA, and/or the magistrates that they have a defendant
in custody and will be bringing him in. This allows us to begin developing infor-
mation about this defendant even prior to the time he actually is presented to
the marshal for processing. We can begin running police checks, etc. and can
develop useful information before we interview that defendant. Again, it results
in better overall management, and we have found that it does not actually take
any longer to process a defendant now than it did prior to the time that PSA
was in existence. In fact, it may have even shortened the overall average be-
cause of the scheduled appearances and more efficient use of manpower, time,
and space.

V. TRACK RECORD—ADJUSTMENT REPORT

Several members of our court view the period of time a defendant is under
PSA supervision as a mini-trial period of probation. A section of the presen-
tence report is devoted to a defendant's adjustment while on bond. By statute,
the United States Probation Office may have access to PSA's information once
a defendant has been convicted. Much of the information that is contained in
the PSA files and reports is useful in developing a presentence report. This in-
formation has also proved to be beneficial to the court at the time the court im-
poses sentence because the court has had an opportunity to look at a defendant's
"track record" under supervision.
One of the bail investigation reports and synopsis that is attached is an

example of such a case. It illustrates that PSA was successful in developing a
release plan for a defendant who did not need to be in custody prior to the time
he was sentenced, and this information was used by the court in sentencing.
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VI. SUPERVISION

When the Speedy Trial Act of 1974 was passed, the 
preamble to that Act

noted that it was enacted "to assist in reducing crime a
nd the danger of recidiv-

ism by requiring speedy trials and by strengthening the sup
ervision of the persons

pending trial * *
I believe that the supervision provided by PSA has

 afforded society greater

protection without any compromise of the rights 
of defendants. Our judges

have stated that they released a defendant primarily b
ecause of our ability to

provide supervision and other services to him. That
 individual might not have

been released if these services were not available.
 If a defendant is placed

under PSA supervision in the Western District of 
Missouri, we run a police

check on him on a regular basis to determine if he has
 been rearrested. If there

is an apparent violation or a rearrest, PSA notifies the 
court immediately and

makes a recommendation concerning what type act
ion should be taken. PSA

can place a defendant in a drug program, which includes
 urinalysis testing if it is

indicated. This additional information can prove b
eneficial not only to PSA

but also to the sentencing court if the defendant is c
onvicted. Because many

defendants are not convicted, we do not believe in 
forced "rehabilitative"

efforts and believe that such a practice is contrary to the la
w.

We have modified our practice concerning supervision.
 Previously, almost all

defendants who were released were placed under PSA 
supervision. However,

that practice has been modified, and we no longer pl
ace all defendants under

PSA supervision. This decision is made on a case-by-cas
e basis.

PSA does not interpret our supervision role to be o
f a punitive nature. We

have different levels of supervision. The various optio
ns PSA can provide the

court has proven to be advantageous in selling the P
SA project and helpful

to the defendant on a selecting basis. Pretrial service of
ficers often act as an

"interpreter" to a defendant and his family and can a
lso serve as an inter-

mediary in the court process.
In view of the requirements of the Speedy Trial Act re

lative to the ac-

celerated pace of processing criminal cases, we have a
ssumed an additional

role in the Western District of Missouri, primarily that of a 
backup notification

system. Prior to the existence of PSA, the magistrates require
d each defendant

to keep the United States Attorneys Office notified of h
is current address. They

now require the defendants to notify PSA. Thus, we are abl
e to get in touch

with each defendant, as needed, in order to advise them
 of fast developing

changes in their case. There have been numerous occasions 
when PSA has been

called upon to notify and produce a defendant on short notice.

VII. RELEASE RATES—CRIME ON BAIL—FTA (FAILURE 
TO APPEAR)

The following charts depict the type of bail set in the West
ern District of

Missouri during the operation of PSA and also reflects the cri
me on bail and

technical violations during the same time periods.

TYPE BAIL SET—WESTERN DISTRICT OF MISSOURI

[In percent!

10
PR U/S percent C/S

1976 
9 42 12 37

1977 
13 44 11 32

1978 
18 38 14 39

1979 
25 43 4 28

Percent of defendants released:
Crime on bail

Technical
violations

1976 
7. 0 11.0

1977 
1. 8 3.5

1978 
1.9 2.5

1979 
2.0 7.0

As may be seen in the charts, there has been an increase in
 the use of the

preferred methods of release (PR and U/S ). The overa
ll release rate in the



72
district has increased from approximately 70 percent in 1976 to approximately85 percent in 1979. I am not in a position to determine what portion of thatincrease may be directly attributed to PSA. I can say, however, that the judicialofficers who set these bonds have reported time and again that the informationprovided by PSA plays an important role in the bail decision process.In spite of an increase in the release rate, there has not been a correspondingincrease in the rate of rearrest (crime on bail). In fact, there has been adecrease from approximately 7 percent in 1976 of those defendants who werereleased and then rearrested to 2 percent in 1979.The technical violations have continued to fluctuate. I personally do not believethat they correlate to any meaningful factor except perhaps to the number ofconditions of release that were set.
The overall FTA rate for the four year period approximates 1 percent to 1.5percent. It has not increased in spite of the higher release rate.Of course, with the increased release rates, the detention rates in the WesternDistrict of Missouri have decreased. I believe that by identifying those defendantswho can be released and who will reappear at future court dates, PSA hashelped to reduce unnecessary detention. It should be noted that, as mentionedpreviously, PSA re-evaluates each defendant who is in custody in an attempt todevelop release plans for them.

CONCLUSIONS AND RECOMMENDATIONS

The GAO Report, "The Federal Bail Process Fosters Inequities" (GGD-78-105) , reflects (p. iv) :
* * * GAO supports the continuation and expansion of the pretrial servicesagency function of providing verified defendant-related information. Betterinformation is needed to improve bail decisions, and pretrial services agenciescan provide this information * * *.
I concur with this assessment based on the experience of the PSA Project inthe Western District of Missouri. I believe that PSA has contributed to anoverall improvement in the criminal justice system by not only providing verifiedinformation to the court relative to the bail decision process but also by providingselective supervision services to defendants who are released. It is my con-sidered opinion that our information has played an important role in thegreater use of the preferred conditions of release and has played a correspondingrole in protecting society by supervising these defendants once they are releasedwithout compromising the rights of these defendants, many of whom will notbe convicted.
The PSA project has shown that even with a higher release rate, there has notbeen a corresponding increase in failures to appear or in new crimes beingcommitted by defendants who are released. There have been other benefitsas well, such as a savings in pretrial detention costs. Just as important, we havedemonstrated that our PSA did not cause fragmentation—rather just the oppositeeffect was achieved which resulted in a more efficient and better managerialsystem.
The question of whether PSA's should be operated as part of the existingprobation system or should be set up as an independent agency within the courtsystem is fraught with a great deal of controversy at this time, in spite ofrecommendations for an independent agency by the Chairman of the ProbationCommittee of the Judicial Conference (Judge Gerald B. Tjorflat) and by theChief of the Pretrial Services Branch, Probation Division, Administrative Officeof the U.S. Courts. We strongly support this recommendation for an independentagency because of a number of reasons.
As a former U.S. Probation Officer, I quickly learned after assuming my dutiesas a Chief Pretrial Services Officer that there is a conflict of those roles. Therehave been demonstrated definite differences of philosophies between ChiefU.S. Probation Officers and Chief Pretrial Services Officers as well as differencesof priorities concerning goals and functions of PSA. The cost factor has beenclouded, even though a cost analysis by the Administrative Office Division ofProbation showed that there was little, if any, cost differences. The questionthen becomes one of which type of agency has been and will be more effectivein meeting the goals of a PSA as set by Congress and the law. The PSA four-year project has answered this question quite conclusively—independent agencies.
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PREPARED STATEMENT OF ROBERT M. LATTA

My name is Robert M. Latta. I serve as Chief Pretrial Services Officer and

Chief Probation Officer for the Central District of California. It is an honor to

appear before your Subcommittee on Criminal Justice on the operations of the

Pretrial Services Agency. This statement will give you and your fellow com-

mittee members an overview of our operation, and also allow us the opportunity

to describe the benefits of the program from our perspective and the perspective

of our Court.
DISTRICT CHARACTERISTICS

We have been in operation for four years and two months, and in that t
ime have

interviewed 6,600 defendants for their initial bail hearing. We have ha
d approxi-

mately 40 percent of these people on supervision. As you know, we are a larg
e

metropolitan district with a population of 12 million people spread over 
7 coun-

ties. The Mexican border is 130 miles to the south, and our district ext
ends

eastward to the Nevada State line. We have an international airpo
rt that is

one of the busiest in the entire nation.

Our district in the last 2 years, has seen some definite changes in prosec
utive

policy. The U.S. Attorney has developed a selective approach which concentr
ates

on white collar offenses, major mail frauds and embezzlements, wire tr
ansfers

of bank funds, major narcotic activity, retaining the prosecution of bank
 rob-

beries, and shifting away from prosecution of certain forgery offenses and 
other

cases which can readily be prosecuted in local courts. It is our policy to s
ummon

to court many defendants, who need not be arrested, and this fact alone has 
a

significant impact on court procedures and court workload. PSA has take
n an

active role in the summons process.
Another distinctive feature is that we arraign and set bail on many "o

ut-of-

district" cases—defendants who are wanted in other Federal or State jurisdic
-

tions. At times these defendants account for up to a third of the cases heard

in our Magistrates' Courts. We mention this because these are difficult cases

from a bail standpoint. Information about the crime or the defendant's back-

ground may be hard to vertify by the time the case is heard, and there is a

tendency initially, to set bail as the court in the other jurisdiction has specified.

BAIL SETTING

Most of our bails are set by our five full-time Magistrates, although 9 par
t-

time Magistrates in outlying areas of the District also set bail. Bail reviews ar
e

generally conducted by our Magistrates. Our Judges hear bail reviews far les
s

often now (meaning a major savings in judicial time) since PSA has 
been

submitting bail reports and bail review reports. Often, the initial bail hearin
g

and bail reviews do not require argument by counsel in open court as t
he PSA

report with verified data is the vehicle for arriving at a stipulation o
n bail.

The savings in time, even on one case, can be as much as 20 minutes or 
one-half

hour.
DETENTION ISSUES

Despite a reduction in bail amounts, we continue to have a somewha
t higher

detention rate over the first week or two after the arrest than do som
e other

Districts. "Money bail" (as opposed to personal recognizance or 
unsecured

release) is also used frequently here. We continue to address these is
sues while

at the same time believing that detention rates and the setting of
 money bails

are directly related to three factors unique to this District. These fa
ctors are:

(1) the high incidence of bank robberies; (2) the filing of major nar
cotic cases

here according to a very selective policy; (3) the high incidence of 
undocu-

mented aliens in the District, as well as the high percentage of our d
ocumented

persons who have families and ties on both sides of the Mexican 
border. Be-

cause these problems are unique, they bear some discussion:

(1) Bank Robbery—We have the unfortunate distinction of being
 the "bank

robbery capital" of the country. For this reason and others, the Fe
deral Bureau

of Investigations has not relinquished the investigation of this 
crime to local

police. Nineteen seventy-nine was a record year for these offense
s, as we had

1,176 bank robberies, or more than three per day. Two p
ersons presently in

custody were responsible for 74 of the robberies. A total of 
29 alleged bank
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robbers are in custody in pretrial status, unable to make bails that range from
$5,000 to $100,000. Twenty-two of the 29 offenders committed armed offenses,
and 15 of the 29 committed multiple robberies.
One approach to the problem of adequate bail for such serious offenses has

been to place these persons in half-way houses—with some restrictions on their
mobility—while their trial is pending. This option is available at any time and
is frequently recommended by my staff. Candidly, however, release of persons
charged with armed or multiple offenses is infrequent. Our district has had more
than 100 percent more bank robbery offenses than any other District. In some
parts of the country, these defendants are no longer prosecuted in Federal
Court.
(2) Drug Cases—From our observation and experience, the filing of hard

narcotic cases involving less than pound quantities has been generally rejected
in our District, in favor of referring such lesser cases to the State Court, Thus,
our defendants are thought to be major drug dealers, and closer to the ultimate
source of the drugs because of the quantities involved. Bails on drug cases are
substantial as a result. While many of the cases involve a sale to agents of one
or two pounds of cocaine or heroin, there are cases of much greater magnitude.
One notorious case last year (Araujo) was proven to have involved the deposit

of 32 million dollars in Mexican banks from heroin and cocaine sales. At this
time, 35 of our current 87 fugitives are drug law violators, and half of the 35 are
of Mexican or Latin descent. Our Court is understandably concerned about the
immediate release of persons with such serious charges. Typically, these arrestees
do not make bail the first day, and many of our bail reviews are on the drug cases.
(3) Undocumented Aliens and Proximity to Mexican Border—The ease with

which defendants can flee to Mexico from our District discourages the release of
defendants who have ties to Central or South America, or who are bilingual. As
with bank robberies and major drug cases filed here, our District stands out
statistically for the unusually high percentage of Immigration Law violations
(Reentry after Deportation, Alien Smuggling) filed.

Typically, these defendants have few, if any, ties in our District or State, or
they have immediate ties here and across the border, which increases their risk
of flight. Forty-six percent of our 87 fugitives are aliens (documented or undocu-
mented). To our knowledge, these problems do not exist in any of the other nine
PSA Districts to any significant degree.
Our detention rate is influenced by these three factors more than any others

we know of. While it is true we have a fugitive rate of less than two percent, the
flight of a defendant, particularly a drug law violator, is viewed with great con-
cern by Magistrates and Judges.
Our goal for this year, and in the past, has been to expedite the release of

defendants at the earliest possible date consistent with our ability to supply the
Court with pertinent verified information about the arrestee.

Secondly, our goal is to effectively supervise those 150 people currently on PSA
supervision pending trial or sentencing. We developed our own supervision plan
called Intensive Supervision for special defendants who need close monitoring
or special services (drug treatment, alcohol treatment, psycholigical counseling,
employment placement). We devote substantial man hours to this effort in the
belief that it reduces recidivism.

MAJOR BENEFITS OF PSA

During these four years, Magistrates and Judges have had verified data (and
recommendations) on which to set bail. This was never available before. Sec-
ondly, we have brought about a reduction in the dollar amount of bail over the four
years and in this alone, we have contributed to a reduction in detention and in
detention costs. We feel we have also insured that the "right defendants" are
released on bail, since the Magistrate or Judge has hard facts on which to base the
bail decision.

OTHER BENEFITS OF THE PSA OPERATION

Just as the bail decision was not previously based on hard, verified data (prior
record, residence or job verification, for example), it is only since PSA began that
Judges and Magistrates receive documented reports on the conduct or misconduct
of persons on bail. As a result, they can modify bail as is appropriate to the case.
The Court can precisely define how it wishes a defendant to be supervised, and

what the bail expectations will be.
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Our functions include seeing that certain cases are calendared early and not

overlooked. Speedy Trial time deadlines make this more urgent now than ever

before. We monitor the Marshal's lockup and the jails to insure that bail hearings

or bail reviews are heard. We assist in arranging for appointment of attorneys,

locating of interpreters, and advising family members (who wish to post bail) to

be present in Court. In certain cases, we transport indigent defendants to Court or

insure they have bus fare and know their court dates.
A major improvement involves our interviewing of material witnesses (usually

Mexican nationals) who may be able to be released on bond. Often these

groups of witnesses include as many as 20 or 30 people, adults, juveniles, even

mothers with small children. We have been able to save substantial sums of

money by placing them with friends or relatives, and placing others in Com-

munity Treatment Centers (CTC's) to avoid their being jailed or held in

facilities that cost as much as $80.00 per day. We feel this is more humane

treatment than previously existed, although we have by no means solved the

problems these cases present.
The PSA operation has enhanced the overall operation of the Probation

Officer, as 25 of my present officers have been thoroughly trained in bail investi-

gation practices, and have added the PSA officers on days of especially heavy

intake. Of course, PSA files with verified data and records of supervision be-

havior, have immensely aided Probation Officers in the preparation of sentencing

reports to the Court.
CONCLUSION

We feel PSA in our district has made a good start on achieving the goals

Congress set in the 1974 Legislation. Unnecessary detention and recidivism are

two distinct problems which can be addressed by well-trained, professional staff

who investigate carefully, and attentively supervise defendants on bail. We urge

the continuation of this program.
I will be pleased to answer any questions you and the Committee may have.

Attachment.
U.S. DISTRICT COURT,

CENTRAL DISTRICT OF CALIFORNIA,
Los Angeles, Calif., June 14, 1979.

Re Pre-Trial Services Agency.
ROBERT M. LATTA,
Chief U.S. Probation Officer,
Los Angeles, Calif.
DEAR BOB: I believe that the Pre-Trial Services Agency is providing an im-

mensely valuable service to the Court. The service has been provided in our

District by the Probation Office. They have assembled a corps of excellent

officers who are both dedicated and exceptionally well-qualified. I see no reason

to have anyone other than the Probation Officer involved in administering the

program.
Very truly yours,

CHIEF JUDGH IRVING HILL.

BENEFITS OF PRETRIAL SERVICES AGENCY

1. Significantly reduces the time spent by Judges and Magistrates on bail

hearings/bail reviews—Saves Court time.
2. Written Summary Reports facilitate stipulations by Government and de-

fense attorneys to bond settings—Saves Court time.
3. Provides verified information for informed bail decision focusing on the

defendant rather than alleged offense.
4. Presents verified information from neutral position.
5. Presents Judicial Officer with alternatives to detention and Money bonds

(i.e., CTC's, 3rd Party Custody, PSA supervision, drug/alcohol treatment).
6. Assists other agencies in Court process, thereby increasing effectiveness of

Title I (Clerks, U.S. Marshals, U.S. Probation, U.S. Attorneys Office, Public
Defenders).

7. Helps establish universal bail language as set by Bail Reform Act.
8. Apprises Court of bail violations, need for bond modifications.
9. Has maintained low Failure-To-Appear rate (under 2 percent).
10. Provides detailed information and data regarding bail practices.
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PREPARED STATEMENT OF MORRIS T. STREET, JR.

The Pretrial Services Agency for the U.S.' District Court of Maryland com-
menced operations on January 19, 1976. Initial staffing included four Pretrial
Services Officers, two Clerk/Stenographers and the Chief Pretrial Services Offi-
cer. Within six months, it became evident that the initial staffing pattern was
inadequate to accommodate the workload and additional personnel was allo-
cated. Our present staff total is 13, including seven (7) Pretrial Services Officers,
five (5) Clerk/Stenographers and the Chief Pretrial Services Officer.

Prior to becoming operational, the Chief Pretrial Services Officer met indi-
vidually and collectively with heads of agencies within the Court in an effort
to explain the manner in which we planned to introduce the Pretrial Services
concept and implement our mandate as set forth in Title II of the Speedy Trial
Act. Meetings were also held with all U.S. Magistrates in the District as well
as law enforcement personnel. Following these initial contracts, continuous
planning and discussions ensued between Pretrial Services, Judicial Officers and
other court officers to facilitate Pretrial Services' entry into the judicial process.
Given the necessity for the Bail Reform Act of 1966 and Speedy Trial II, we

have undertaken and will continue to have as one of our primary objectives, to
instill in the Court as a whole an awareness of the intent and spirit of those
Acts in the bail decision process. Our experience in this demonstration project
has enabled us to observe that there has evolved into the bail process certain
habits and practices which give rise to some nullification of legislative edicts
intended to safeguard the rights of the accused. To be sure, Courts are ever
mindful of the rights and interests of both the public and defendants; neverthe-
less, we must recognize that there is a void in the Criminal Justice System itself.

Pretrial Services has made it possible to fill this vacuum and to rekindle the
spirit of legislation in the area of bail. Its presence makes it possible to eliminate
any built-in bias which has found its way into the system, negatively affecting
those who find themselves before the bar of justice prior to any findings of
guilt. As we seek to fulfill the promise of the Bail Reform and Speedy Trial
Acts, we as an agency, must ensure that we maintain that same awareness or
consciousness that we want to prevail in the Court at all times. This objective
has been maintained throughout the demonstration project and will require a
continuing effort on the part of Pretrial Services in the foreseeable future. This
effort requires active reinforcement in our day-to-day interaction with the Court
of the need to consider specified criteria in rendering bail decisions for each
Individual and, it demands that bail recommendations not be tailored to reflect
necessarily what judicial officers may have been accustomed to doing.
One of our major responsibilities is to interview and investigate the back-

grounds of individuals charged with a criminal offense. In doing so we develop
information which is provided to judicial officers which enables them to make
an informed decision in bail matters. Before the existence of Pretrial Services,
judicial officers necessarily had to make bail decisions either with a minimum
or no information or, they had to rely upon recommendations of prosecutors or
law enforcement officers.

All too often there was lacking information material to the rendering of an
informed bail decision. Since it is only human to err on the safe side and to
prevent the proverbial "horror story," it is reasonable to conclude that some
bail decisions made in a vacuum resulted in some unnecessary detention. It
would seem essential then that if judicial officers are to make good bail decisions,
there is a need for an agency to develop and provide them with information. It
would seem just as essential that those developing that information be neutral
and not a party to the adversary system. Pretrial Services fulfills these needs,
injecting into the Criminal Justice System a mechanism that provides for an
adherence to the precepts of the Bail Reform and Speedy Trial Acts.
During the past four (4) years Pretrial Services has interviewed more than

4000 individuals and made recommendations for bail. Most of these recommenda-
tions (85 percent) occurred prior to the initial bail decision. Significantly, the
aforementioned percentage reflects on the ability to have input into and impact
on initial bail decisions in a majority of cases. It does not reflect on the fact that
we maintain a continuing interest in a case throughout the pretrial period or
that we make additional bail recommendations at bail review proceedings. In our
continuing effort to improve the implementation of the Bail Reform Act as man-
dated by Title II, there has been a concerted effort to reduce any reliance upon
money bail. We have encouraged the use of every option available to the Court

•

4
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In setting bail, reduced unnecessary detention and its resulting costs a
nd effected

the pretrial release of an untold number of individuals who
 would have had

release conditions imposed that would likely have resulted in 
detention were it

not for Pretrial Services' participation in the decision-making proce
ss. These

accomplishments have taken place without any increase in rearrests,
 failure to

appear, or technical bail violation rates. In fact, in comparis
on with previous

years, there has even been an overall decrease in violation rates.

SERVICES TO JUDICIAL OFFICERS

A full range of investigative services is provided to all judicial of
ficers, although

the primary recipients of these services are U.S. Magistrates, 
who most often

determine bond and/or conditions of release. These services inc
lude verifying

information regarding defendants' personal backgrounds, their commu
nity ties,

financial condition, and the development of criminal histories through
 collateral

contacts both in and out of the District. Summary reports are provid
ed to judi-

cial officers for initial appearance, and progress reports on supervis
ed defendants

are provided in a timely fashion, relating to the defendant's progre
ss and ad-

justment during the pretrial period.
Ever mindful of the necessity to facilitate efficiency in the Court, Pre

trial

Services has assumed responsibility to assist in determining the need for 
the

appointment of counsel. If at the initial interview an individual expresses intent

to request appointment of counsel, he is assisted in completing a fi
nancial

affidavit and the Court is informed of the request in advance of the hearing.

This procedure reduces considerably the amount of court time heretofore

required.
Another effort undertaken by Pretrial Services to enhance court efficiency

has been the development of a competent local resource to determine mental

competency when a defendant appears incapable of understanding court proceed-

ings following arrest. For several reasons it was necessary in the past to detain

such individuals until such time as arrangements could be made to transport

them to a federal facility. This former procedure required a period of detention

until travel arrangements were made, transportation expenses were incurred

and security personnel had to be diverted from other duties. This time-consuming

procedure often took two (2) or more months; however, with the availability

of the local resource and by Pretrial Services' coordination of the required

activities, a competency examination can now be accomplished locally within

two weeks for either a custody or noncustody case.

SERVICES TO DEFENDANTS UNDER SUPERVISION

Statistics reveal that approximately 30 percent of the defendants with whom

we come in contact are assigned to our agency for supervision. Most often they

are individuals whom Pretrial Services has identified as having problem areas

of a personal nature that relate to their reliability in terms of future court ap-

pearances or, they are otherwise viewed by the agency and/or the Court as rep-

resenting more than the average risk of nonappearance. For those individuals

under supervision, we make employment referrals, arrange appropriate social

services contracts, medical referrals and monitor their activities in an effort to

more reasonably assure their availability at scheduled court appearances. It is

perhaps significant to note that judicial officers have shown no reluctance to

admit that were it not for the presence of Pretrial Services, they would have set

more restrictive bail and release conditions that would have resulted in the

pretrial detention of many in this group.
Under contractual arrangements we provide for drug and alcohol treatment

which gives to defendants the opportunity to redirect their lives and to prepare
them for personal responsibility. We also provide for residential placement in

community-based treatment programs as an alternative to detention in jail

facilities. Although the aforementioned services are more commonly utilized
for supervised defendants, they are also available and have been afforded to

nonsupervised defendants as well.

SERVICES TO DETAINED DEFENDANTS

The Pretrial Services Agency performs a followup investigation to insure that
initial bail decisions that result in detention were based on complete and the
most reliable information available. Where we develop information which in

68-879 0 - 81 - 6
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our opinion would give cause to reconsider the initial decision, such information
is brought to the Court's attention. A report of this type frequently precipitates
a bail review proceeding that may lead to the individual's eventual release under
more favorable bail conditions.

CONTRIBUTIONS TO THE SENTENCING PROCESS
In all cases that become known to Pretrial Services there is the development

of verified information which after a guilty finding is made can be utilized and
incorporated into presentence reports prepared by United States Probation
Officers. The information compiled by the agency undoubtedly reduces the man
hours necessary to complete presentence reports for the Court. In those cases
where we have also afforded supervision, the individual's pretrial adjustment
may be clear indicator as to how one might be expected to perform if given the
opportunity to remain in the community under probation supervision. Although
it is difficult to quantitatively measure what effect Pretrial Services' supervision
has on sentencing, it is readily apparent that the adjustment during supervision
is certainly taken into consideration by the Court at the time of sentencing.
Moreover, in minor offense cases where presentence reports may not be ordered,
Magistrates have the benefit of reviewing reports with substantive information
prepared for bail decisions which have been quite helpful at sentencing.

PRETRIAL DIVERSION
It was discovered during the infancy of the Pretrial Services demonstration

project that within the United States Attorneys Office or elsewhere, there was
no recognized policy, criteria, or practices in force for screening potentially diver-
table cases. We learned that during calendar year 1976, there were only seventeen
(17) cases diverted. In the belief that diversion/deferred prosecution is a viable
dispositional alternative which could be expanded in the Court, Pretrial Services
sought and was given investigative and supervisory responsibility for all diver-
sion cases effective January 1, 1977. It seemed logical that as the agency primarily
responsible for developing information about an individual immediately after
arrest, we were certainly in a better position than anyone else to perform the
screening tasks and recommend to the U.S. Attorney those individuals who ap-
peared suitable for entry into a diversion program. With the addition of diver-
sion as a component of our total program, we have successfully demonstrated
through the activation of more than three hundred (300) cases that the use of
diversion could be expanded and that divertees could be effectively supervised
by Pretrial Services.

CONCLUSION
It is my view that the pretrial services' experiment has amply demonstrated

its worth. It has followed the mandates of Title II in a most efficient manner
and has proved to be a remedy for recognized problems in the bail process. I
think it important that pretrial services not be looked upon as merely desirable,
but rather, as an essential component to a more perfect Criminal Justice System.
I would sincerely hope that you share my views and that you will see fit to
continue and expand this service throughout the Federal courts.

Senator BIDEN. Our final witness today is Bruce Beaudin. Mr. Beau-
din has served since 1968 as Director of the District of Columbia Pre-
trial Services Agency. Mr. Beaudin is undoubtedly one of the most
respected experts in the issue of bail, his qualifications include service
on the D.C. Bail Project, chairman of the board of trustees of the Pre-
trial Services Resource Center, chairman of the advisory board of the
National Association of Pretrial Service Agencies. He and the D.C.
bail system are very familiar to members of this committee. In fact
the D.C. Bail Agency served as a model for the pretrial services agency
established in the Senate-passed version of the Speedy Trial Act of
1974.

Recently he has assisted in the analysis of the bail provision of the
Criminal Code reform bill. The D.C. Pretrial 'Service Agency has been
very successful, thanks in large part to your efforts, sir. And those of

es
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tb.

your office. We welcome your views on the performance of the Federal
Pretrial Services Agencies and pending legislation and will respect-
fully request that rather than tell how, or why there is a need for pre-
trial services and how well it's worked, submit that portion of your
statement and get right to focusing on the only two questions that
seem to be remaining in contention.

STATEMENT OF BRUCE D. BEAUDIN, DIRECTOR, PRETRIAL

SERVICES AGENCY, DISTRICT OF COLUMBIA

Mr. BEAUDIN. Mr. Chairman, thank you very much for having me
here. I might say that when we get to this crux issue of Where to put
it and how to set it up, Tom Maloney and I started fighting this battle
back before he was the mayor of Wilmington, and when we put the
National Association of Pretrial Services Agencies together, we knew
what it was to fight an entire system steeped in the traditional notion
of what should be. It's taken a hell of a long time to start to break
those notions down.

Senator BIDEN. It was Maloney to whom I was referring. I was
defense counsel at the time Maloney was running that operation and
the only people he couldn't get to pay any attention at all were the
parole folks.
Mr. BEAUDIN. That's right.
Senator BIDEN. They didn't want to hear any of it. They didn't

want to hear any of his lib lab stuff about doing something about let-
ting these crooks and felons out in the street. And judges were very
concerned about it, at least in my district. It probably was different
in New York; it probably was different in other parts of the country.
Mr. BEAUDIN. No it wasn't.
Senator BIDEN. But in my State it was very, very-
Mr. BEAUDIN. Well, let me tell you something else. It was the same

judges that are all worried about having a say in this that don't
apply the law which says, people should be released. It's the judges
that are applying that law, not the pretrial services agencies.
What the pretrial services agencies should be doing is providing

the tools to those judges so they can implement that law with the
community's safety in their heads. And they can't do it because they
haven't got the information. But that concerns the need and you asked
me not to talk about it.
I can remember the crying party that Mark Gitenstein and I had,

when the House overrode the Senate in 1974, and I might say, he
knows I feel this way. However, Guy Willetts insisted. And we're
looking at Guy Willetts who's come 180 degrees from the position he
took at the time the Senate bill flew over to the House and the House
insisted that there be a demonstration project.
We're looking at a man who's had to live through the experience,

and comes here and says, it won't work in probation. I think that is
probably as key a factor, outside of statistics, as anything that you can
look at.
I might say, Senator, we ought to start with the Vera project in New

York. It started this whole bail reform issue, before 1966, before the
Bail Reform Act was enacted.
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When that project went out of business, and turned over their work
to the probation office, what happened to it?
The number of recommendations declined, the number of interviews

declined and so the Vera Foundation went back into business in the
city of New York because the probation office had another goal to be
served and it was not pretrial services.
When the cuts were made by the funding authorities, the cuts were

last in, first out. And what went out were the people and the services
that were provided for those pending conviction.
Another interesting thing about the statistics is (as you heard Mr.

Willetts say) they were based on convicted cases. You know from your
own defense experiences as I do from mine, that 30 percent of the
people who are charged with crimes are never convicted. Now you take
those 30 percent that weren't programed in there, don't provide that
service to those 30 percent, and we're talking about some of that 30
percent being held, never convicted of anything, serving time in a
country that contends that we don't punish people before trial.
Senator BIDEN. You suggest that the probation office fulfilling the

function required by the law would not accommodate that.
Mr. BEAUDIN. I'm suggesting that, yes; that's exactly what I'm

suggesting. I'm suggesting that the Department of Justice, the Law
Enforcement Assistance Administration, uses me to go to all of the
State jurisdictions where there has been Federal intervention because
the jails are full.
And the intervention is occurring because the pretrial services

agencies that exist there, are mostly located in probation departments.
This is because that was the agency that existed that had social services
available, and therefore, when the jail crunches came, the judges
turned to their probation officers and said, "Do something about get-
ting these jail populations down."

I'm one of the ones that's going on behalf of the Justice Department
to those places, and I'm seeing it all over the country. And I think that
this committee does not have before it information that it could have
about what's happening in the States; when you want to look at what
is going on as a true measurement between a probation-run service
and an independent, one using that phrase however you might want to
use it.
Under independent service, you see that the contrast is much dif-

ferent, even greater than what you've seen here. If you think about
what you've seen here, remember that the very creation of these whole
agencies, even the board agencies is under the probation division. What
standards do you think were applied?
It was the probation division that decided who would be hired,

how they'd be hired, how much they'd be paid. And, even where you
had independent boards, which have operated, apparently, at greater
efficiency as I would define it, than the probation districts, even those
board agencies had to operate under probation standards.
Now Mr. Chairman, Mr. McNamara worked at the pretrial services

agency in Washington. He can tell you to hire students, and this gets
at the cost issue, which I think you've got to look at. Our students that
do this work earn between $10,000 and $15,000 a year, over the course
of their 3 years.

r;
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All the probation districts salaries are around $20
,000. Now, if

you're talking about costs, I don't understand why t
he administra-

tive office never tested the student theory.
We tested it in Washington. It was proved to be effect

ive. I can give

you letters from our magistrates and from our distri
ct court saying

that the services provided by our students result in a 9
5-percent release

rate in the Federal court system and about an 85-
percent release rate

in the State court system. There is a 90-percent app
earance rate, and

if our service results in that effect, then how can we
 be better off with

probation, when we're talking about 87 and 74 pe
rcent of the people

not even being interviewed?
You know, I've mixed things up. What I mean is yo

u've got 74 and

87 percent, as I heard this morning, of the people 
being interviewed.

In D.C., we conduct interviews in 100% of the cases
 and they are car-

ried out by students, at a cost, salary cost, per per
son of no more than

$10,000 to $15,000. In the other districts—that i,
 the 10 that you are

looking at—and the data that you're looking at, 
those people were all

salaried at between $15,000 and $20,000 and t
hey would climb from

there because they are professionals that will 
always stay on the job.

So when you consider the expansion factor,
 I think one of the

things that ought to be looked at is the staff
ing pattern that was

designed—
Senator BIDEN. I fully agree with you. That's th

e way it was rim,

by the way, up in my State.
Mr. BEAUDIN. Of course it was.
Senator BIDEN. And ran well, and ran cheaply.

Mr. BEAUDIN. And effectively. You know, cheap
 isn't the only

answer. We're talking about people's lives.
Senator BIDEN. I understand that, but I don't kno

w how making it

an independent agency, with all due respect to thos
e who testified on

that point, I don't have any doubt in my mind if we 
set up a nation-

wide, districtwide, independent agency that they won
't become just

bureaucratized as rapidly as the probation officers a
re, in my opinion.

Hopefully, they'd hire less former police officer
s than probation

people hire. Unless maybe I'm wrong about that
. I don't want to

prejudice anything, but at least in the State sys
tems, which I'm more

familiar with, one of the criterion to be a presentenc
e officer seems to

be to have been a former police officer.
But how can we write a law that says they should be

 hiring students

instead of people who are going to move right int
o the Federal GS

structure, be at the $15,000 to $20,000 level.
Mr. BEAUDIN. The simple answer, Senator is that t

hey wrote the

law in my case, in the District of Columbia. When Sam
 Ervin decided

that one of the things to do to implement the Bai
l Reform Act was

put an agency in place in the District of Columbia, he
 said, "We will

hire—" and he put into the law: "Law students, 
graduate students,

and other sources as approved by the committee."

Now maybe this branch doesn't want to get involv
ed in deciding

what the technical qualifications of a pretrial serv
ices officer should

be. But this body can, in administrative hearings, in le
gislative history

that accompanies bills, suggest strongly to people 
like Mr. Foley, if

they have the ultimate decision, that these things sho
uld be looked at.

68-879 0 - 81 - 7
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A decision was made in 1975 that people of the quality of probationofficers had to be hired to do the risk.
Poppycock, poppycock, poppycock, that's exactly what that was.If you want to see a true measure of independence, you ought to lookat some of the State agencies. I think the administrative office shouldhave presented you with that kind of evidence.
What goes on in the States? What kinds of agencies are used in theStates? What happens between probation-run agencies and betweennon-probation-run agencies in the States?
You've got a test tube thing that happened in the Federal systemwhere there was a preordained administrative probation direction tothe whole experiment.
And I think that any analyst will come in and tell you that that'snot a valid experiment. Even given the fact that it's not valid, theprobation districts are not as effective as the board districts.Now, right now, I've heard there are six probation chiefs downhere on the House side lobbying to have these agencies put into pro-bation. Why do you think they're doing that?
Five years ago, all of the probation chiefs were asked, if you wantto set up a voluntary agency, please do so. You know how many did?Seven. Why?
Senator BIDEN. Out of how many?
Mr. BEAITDIN. Seven out of ninety-four, except for the ten. Nowwhy? If they're so damned interested now, why weren't they interested5 years ago? The answer is because the probation caseload is goingdown, they can't justify the number of officers they have, and they seethis as a way to put those officers to work.
Now Senator, if you believe in the principles of the Bail ReformAct, I can tell you that it isn't probation officers that are going to seethat it is carried out. I go a step further than the administrative officeand everybody else.
Consider the D.C. agency. We're a bureaucracy now, has been theresince 1966. You know, that's a lot of years. By statute, the directorof our agency has to be a lawyer. Now this sounds self-serving,no question about it, but I can bet money that with another director,our agency wouldn't be doing exactly what it's doing now.
I am concerned about the presumption of innocence. I was trained as

a defense lawyer. When I detect a violation of conditions, I don't run to
the judge and say, "Hey, bring this guy in and do something with
him." What we do is say, "The law presumes this defendant should be
released, and it is our job, judge, to see to it that he stays released so
that we don't fill jails up and so that we don't have people commit-
ting crime in the community."
Now if I have misguessed, and you have mis,guessed, on what it is

that should accomplish that, we have got to take another shot. That
is different from the guy that has been convicted and is released on
probation; who has been given a bite of the apple and messes up. And
I'm telling you that from what I have seen around this country, the
difference in service delivery between the guy who presumes conviction
and that you had your chance, buster, and now you are going to pay
for it, is very much different from the pretrial services agency that pre-
sumes innocence and says you have a right to release, and it is up to
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us to see that that release stays in effect, and that you c
omply with the

conditions.
There is a different kind of treatment by those people.

Senator BIDEN. At that point, I could not agree with you
 more. That

is the point I was trying to establish in the first question
 I asked of

our first witness. I couldn't agree with you more.

Mr. BEAUDIN. One more thing on the organization
al thing. I am

sorry. I get worked up on this. You know, the bill that 
your folks have

drafted says that the chief judge shall direct how th
e thing shall be

run. I think that's the biggest damn mistake that coul
d be made. For

one reason, the probation chiefs are already close to
 the chief judges.

The chief judges, by and large, in most of the Federal
 courts, rely on

their chief probation officers to get all of the work done 
that they need

to get done. Who in hell do you think they are goin
g to ask how they

should structure their pretrial services agency?

Senator BIDEN. How should it be written?

Mr. BEAUDIN. Well, the district, as everybody wo
uld say, has a

unique organizational structure. But the way it is 
written here creates

an executive committee of the four chief judges of
 the four courts, the

two Federal courts and the two local courts. 
And because there is a

cross-jurisdictional situation no one judge can lay
 his hand on my

head. I will tell you why that is important in a second.

I suggested that there might be a way to have the 
chief magistrate

perhaps, and the chief judge, and maybe a judge 
from the appellate

court, sit as a committee to name the director of the
 pretrial services

agency.
The reason that I think you should cross the court 

lines can be seen

in the following: Once two judges in the district t
ried to fire me at

different times. They were both chief judges and they b
oth went to my

committee. The reason they went to the committee wa
s that I was

agitating. I was saying things such as the reason the def
endants don't,

appear is because the judges throw the release orders in t
he waste-

basket, which they did.
So the chief judge says, "We can't have a rabble-rouser

 like that

in our court." As a matter of fact, though, the reason d
efendants

weren't appearing was because they had no notices. Subseq
uently, to

that the judges ordered that all defendants be given a piece o
f paper

the day they left court with the next court date on it.

That is my point. A probation officer isn't going to stand in
 front

of a judge and say those things. I will. They can't turn me in
to a

pumpkin. The best they can do is fire me. But the protectio
n that

I had when the chief judge wrote and said, "We have to get rid 
of

Beaudin," was provided in the committee structure. The commi
ttee

chairman at the time called me over and said, "Bruce, I've got th
is

letter, and I think we ought to let things cool down, and I'm sure thin
gs

will be all right."
they were ultimately all right, Mr. Chairman, but this is a

philosophical thing. These are some of the anecdotal experiences of

how this philosophy translates into accomplishing the ultimate goal

of that Bail Reform Act, which is the release of as many people as

possible, under the least restrictive conditions possible.
At the beginning of the experiment I had an argument with coun-

sel in the administrative office because every probation district was
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imposing every single kind of condition that they used on probation
on their pretrial release defendants. Now why should that be? Do
you know why? Because they can create their presentence reports and
they won't have to do so much work later.
Why should you have to comply with nine conditions that are

applicable if you are found guilty, when if you are innocent and you
are appearing, you are appearing?
Senator BIDEN. That is one of the questions I wanted to ask earlier.

It worried me a little bit that there was such glee about the prospect
of being able to finish a presentence report on someone who had been
arrested and not convicted.
Mr. BEArrpiN. It gives us pause. It should. I mean, there are a lot

of nice things that can be done; information exchanges between pre-
trial services and probation officers, etc. But when a probation officer
sees the ability to gather information, do his background investigation,
get in touch with all of those people before a defendant is even con-
victed, I have a problem not only from the defendant's perspective but
with all of those people that that probation officer is contacting ahead
of time. He is putting notions in their heads about what is going on.
Now I have seen some of the reports tendered here, and I can't believe

some of what I see in a pretrial report. For example, a defendant had a
copy of Playboy Magazine in his car; that the defendant has American
Express debts of $5,000; and that the defendant seems to have anunhappy living relationship with his father. None of this was relevantto whether he should be released, none of it.
And all of that stuff, if that is all gathered in each case we may bethe reason 100% of the defendants aren't interviewed. Mr. Latta doesn'treach more than 70 percent of his people. It is because you can't gatherall of that information in an hour and a half? Why should you begetting it from somebody that hasn't, been convicted in the first place?Why have a file created about yourself if you ultimately might endup with the diversion that Mr. Mighell would have, and all of thatinformation would have been gathered needlessly? Why?
You see, I think there has been a lot of wheel spinning. And I thinkthere has been, not deliberate misinformation, but incomplete infor-mation available to you and to this committee. I don't know where youare going to get it, except that I suggest that the pretrial services re-sources center may have gathered some of it. I suggest that LEAA hassome more of it in its analysis of why the LEAA funded agencieswent out of business.
That analysis, Mr. Chairman, by the way, usually is that it wasturned over to a governmental agency to handle and then died a slowand the quiet death at the hands of the appropriations folks, becausethe first priority of corrections is to correct, not to get people out of

jail pretrial.
think that maybe I have overused my time.

Senator BIDEN. No, you haven't. Keep going. You just rewrote the
bill.
Mr. BEAUDIN. Well, I don't know about that.
Senator BIDEN. I can guarantee you did. I know about it. I wrote it.

It is going to be rewritten. Just keep going. We will put, your name
on it.
Mr. BEAUDIN. I think that this issue of locus of the agencies is crit-

ical. In the States right now it is an issue. I know, I have just testi-

-4
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fled before the Criminal Codes Committee in New York, and testified
before the Clark County Commissioners in Las Vegas, and out in
Flint, Mich. These organizations, Mr. Chairman, are all themselves
trying to decide what to do about this problem of overcrowded jails.
And what they are doing is looking to the old Vera that we know is
20 years old, and older. They are saying, "Where should we put these
agencies?"
NObody has guts enough to say, "They ought to be independent."

When the Bail Reform Act was enacted in 1966, Congress created an
agency in the District of Columbia and made it independent. Why?
Why did they make it independent? Why didn't they put it in proba-
tion? Do you know why? Because probation authorities in the Dis-
trict of Columbia said, "We don't want anything to do with that;
we don't know anything about pretrial; we don't want to have any-
thing to do with pretrial; far better that you have an independent
agency and let's see what happens."
I don't know how Mr. Pace, the present U.S. Probation Officer, feels,

except that I know he is one of the six that is here lobbying to turn
over all of the agencies now to the probation district.
My point, simply, is this. The States quickly followed the Federal

lead in picking up bail reform in their States. Why, if the Bail Reform
Act, which exists as it does here, exists in most of the States, are so
many States having trouble with pretrial detention? Why has LEAA
defined it a national priority to empty overcrowded jails? Why are
Federal judges walking in and intervening at the request of public
defenders, sheriffs, the National Institute of Corrections and others?
Why are they going into county-run operations and saying, "Hey, wait
a minute, fellas, you have to get those people out of our jail ?"
The law has already said to do that. So we come right back full

circle to saying the judges aren't implementing the law the way they
should. Why not? You heard judges here say today, "If I don't have
information then I do what I have always done. The prosecutor says
$50,000 bond, that is good enough for me, because what else do I
know?"
My point is simply that unless and until Congress, which all of the

States are being told is debating this issue right now, decides where to
locate these agencies, the States will stall their decision. I am going to
tell you that if this Congress puts these agencies under the Division of
Probation without some strong language about independence, without
some kind of conscription about who should be hired and why, you can
kiss pretrial services goodby.
Oh, it will be there. It will be there. But you will see that the rate of

release, and the rate of interviews will decline. I am not telling you that
out of a crystal ball. I am telling you that from having watched what
has happened in the States over the last 15 years.
So I think that beyond the Federal system the impact of what you

are going to do is going to have so great an impact on the States that
you ought to do the same thing that you did with the Bail Reform Act
and see to it that State defendants are given equal protection rights.
You know, when you asked the question, "Well, in a small district in

Montana is one probation officer sufficient to handle both services?"
I thought I detected at least the insinuated argument that there is
an equal protection problem here, fellas. If you have to have independ-
ence and independence of thought in a metropolitan area, that same in-
dependence of thought is also applicable to a small area.
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My suggestion to you is that without that voice of agitation, things
will not be good. I think that at the crux of all of this, the bottom line,
is that pretrial services agencies are consciences. That is what they are.
They are consciences that are keeping the judges and the prosecutors
accountable. If the philosophical role of that agency isn't going to be
one that is willing to take that unpopular, "oh, you guys would rec-
ommend Jesse James if Frank was outside the courthouse door with
his horse tied up," if we are not willing to accept that characterization
in the face of the constitutional and statutory principles of the right
to release, then you might as well not have these agencies.
You said we didn't need speedy trial. I couldn't agree with you

more. We didn't need any speedy trial, except that the judges wouldn't
force the prosecutors and the prosecutors wouldn't force the judges
to enforce speedy trial, which is a constitutional right.
Why do we have pretrial services agencies? Because the Bail Re-

form Act isn't implemented the way it should be.
Senator BIDEN. My point is we need speedy trial very badly. But I

was pointing out that if, in fact, the courts had done their job we
would not have had to step into the void. That was my point.
Mr. BEAUDIN. Well that is my point here too, that if the courts

were doing their job, you might be able to collect this information un-
der any one of a number of means. But the key in this bill that you
have is one provision that says that the agency will provide an on-
going system of monitoring what happens in the pretrial services area.
And that is so key. That is probably the key role when you come right
down to the best value, the best benefit that these agencies have.
I am sorry that that may come out to be a too liberal, too civil lib-

ertarian sounding thing. But we are talking about $35 and up a day
cost for keeping people in jail, and that doesn't even count the proc-
essing. If we are going to process a guy and put him in jail for 2 days
so that we can collect information and 2 days later release him, what
in the hell is the sense of collecting the information anyway? Why
not just release him the first day?
We can guess that he'll be back as well as we can put information to-

gether 2 days later and then let him go. And our statistics won't be
hurt at all by it.
SenatorBiDEN. By the way, you don't ever have to apologize to this

Senator about being too liberal or too civil libertarian. My concern is
that we are not civil libertarian enough in these days of deciding that
we are going to have expeditious implementation of the law.
At any rate, I think your testimony is very enlightening, and I am

going to do something very unusual, at least in this committee. Rather
than submit questions to all of the other witnesses who have testified,
I am going to ask that the transcript of your statement be printed as
rapidly as possible, that portion, and mailed to each of the people who
testified and have them comment on it because if they don't have
real good arguments, that is the way I am going to rewrite the bill.
[The prepared statement of Mr. Beaudin follows:]

PREPARED STATEMENT OF BRUCE D. BEA UDIN

It is a privilege to be invited to testify before this Committee concerning
Title II of the Speedy Trial Act of 1974 and its impact on the Bail Reform Act
of 1966 and I appreciate the opportunity to be here.
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As Director of this Agency since 1968, Director of the Public Defender Service
and Staff Attorney with that Office from 1964 until 1968, as a member of the
original staff of the D.C. Bail Project, as founder and chairman of the Board
of Trustees of the Pretrial Services Resources Center, as founder, first Presi-
dent, and Co-Chairman of the Advisory Board of the National Association of
Pretrial Services Agencies, and as a person concerned with the problems posed
by the release of certain defendants, I hope that my experiences of the past 17
years can be of benefit to the deliberations of this Committee.
Recognizing that the primary purpose of my testimony today is to provide

information that will assist in the very important decision of whether to con-
tinue the existence of the pilot agencies created under Title II of the Speedy
Trial Act of 1974, I find that I must first address some of the issues that remain
unanswered in the Bail Reform Act itself.

BACKGROUND AND HISTORY

In 1966 Congress passed the Federal Bail Reform Act. This law was the cul-
mination of many studies of the overwhelmingly complex problems posed by
the release of people pending trial. Because many people were indigent and be-
cause the bail system that had grown up in the United States usually required
access to fairly large sums of money in order to secure release, many people were
detained solely because of inability to raise the necessary funds.
The original purpose of the Bail Reform Act was to eliminate discrimination

between rich and poor and to provide less restrictive methods of release for per-
sons awaiting trial than the traditional surety option. Without recounting the
evils of the surety system and the inherent difficulties in using financial condi-
tions to address the specific problems posed, suffice to say that the main goal of
the Act was to effect the safe released of more people and to change the release
methods from financial to less restrictive nonfinancial means.

Unfortunately, during hearings on the bills, the issue of community safety, al-
though address in testimony, was never mentioned in the law. The sole criterion
by which release conditions could be determined was "Will the condition im-
posed reasonably assure the appearance of the defendant as required?"
At the time that the Bail Reform Act was being designed and debated, a paral-

lel bill creating the D.C. Bail Agency, was also being debated. Since the District
of Columbia was a federal jurisdiction to which the Bail Reform Act would ap-
ply, and since the District of Columbia federal courts had jurisdiction over
crimes that would have been state crimes in other jurisdictions, testimony was
overwhelming that an agency should be created to assist in the implementation
of the Bail Reform Act. As a matter of history the Bail Reform Act and the
D.C. Bail Agency Act became effective in September of 1966.
Between 1966 and 1970 the Act as it was implemented in the District received

careful scrutiny as did the Agency created to assist in its implementation. As the
result of this scrutiny, in 1971, the size of the Agency was tripled, its budget was
tripled, and its functions were expanded to permit a number of services not
mandated in the original law. Those services are provided today and are similar
to the services described in Title II of the Speedy Trial Act of 1974.

Prior to 1971 most of the D.C. Bail Agency's work took place in the United
States District Court for the District of Columbia. During the five years
between 1966 and 1971 the system witnessed a drastic change in the release
practices of the courts. The proportion of people released on personal recog-
nizance increased from only 5 percent in 1966 to nearly 60 percent in 1971.
The overall release rate jumped from 45 percent to 70 percent. The detention
population in the D.C. Jail diminished despite an overall increase in the num-
ber of cases coming into the criminal justice system. In addition, failure to
appear rates and rearrest rates were studied. Because of the difficulty of
obtaining sufficient data no one could really say whether these rates increased.
At the same time, there was a "feeling" that the rearrest rate was climbing
although the failure to appear rate seemed to be constant.
Since 1971 we have continued to serve the Federal courts in the District of

Columbia. The value of this Agency's work can best be described by reference
to the fact that better than 90 percent of the defendants charged in the United
States District Court are released and more than 95 percent appear as required.
At the local level, the Agency's work in the Superior Court for the District

of Columbia, while higher in terms of actual numbers of cases processed, has
about the same results. The D.C. Pretrial Services Agency has a staff of 44, a
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budget of slightly over $1 million, utilizes a fully automated system, employs
law students and graduate students as its main professional work force, con-
ducts more than 24,000 interviews a year, supervises more than 14,000 condi-
tions of release (an average of 3 conditions for the nearly 4,500 people on release
at any given time), prepares reports in every case prior to the setting of ball
by the Magistrates, generates 35,000 notification letters, records 76,000 "check-
in" calls from releasees, records 16,000 "check-in's" by people who appear in
person, and submits information for use in the presentence reports of all defend-
ants convicted for whom presentence reports are prepared.

THE BAIL REFORM ACT ITSELF

As mentioned, the initial purpose of the Bail Reform Act was to provide
alternatives to the surety system to permit the release of more people pending
trial and at the same time, to eliminate discriminatory practices based on
financial ability to "pay out." The Act did not address the practice of setting
bail not so much to assure appearance as to protect society. The issue of com-
munity safety was subsumed into risk of flight considerations. Many bail
setters used, and continue to use, high bail to detain dangerous persons. They
justify the high bail on risk of flight grounds, however. Unless the issue of
safety is addressed in the open and on the record the bail process will con-
tinue to be criticized for its apparent inefficiency.
We need a new approach to the bailing of the criminal suspect. But an

understanding of where we are and the course bail reform should take first
requires an examination of the myths and realities of current bail practice:
Myth No. 1.—Current bail laws assure that the bail decision is limited to a

single issue: whether the suspect is likely to appear for trial. This noble consti-
tutional principle is honored in the breach today. Most suspects detained in jail
pending trial are unlikely threats to flee. The possibility of flight is all too often
used as a pretext to detain suspects perceived by the court to be dangerous to the
community it released. A pervasive hypocrisy infects the bail process as sub rosa
considerations of community safety lie at the heart of the bail decision while
judges make public pronouncements about the likelihood of flight.
Myth No. 2.—Preventive detention statutes are one surefire way to protect

the community from an increase in "bail crime." The hard evidence points to the
opposite conclusion. Preventive detention, where it exists, is rarely invoked to-
day, not only because prosecutors are unwilling to seek preventive detention be-
cause of due process prerequisites and expedited trial schedules but because such
a draconian measure is unnecessary. Instead, at the prosecutor's request, judges
simply impose extraordinarily high bail—which the defendant cannot raise—
on the phony ground that the suspect is likely to flee the jurisdiction.
Myth No. s.—The more serious the crime, the more likely the possibility that

an offender, if bailed, will flee. This is the most pervasive prevailing myth. Re-
cent data confirms an opposite conclusion—that motivation to flee does not in-
crease in direct proportion to the seriousness of the offense. The poorest bail
risks—those most likely to flee rather than appear at trial—are not those
charged with murder, rape and robbery, but, rather, suspects charged with
relatively minor offenses such as larceny and prostitution.
Myth No. 4.—The setting of a financial bond is an effective way to guarantee

a suspect's appearance at trial. Study after study demonstrates that the setting
of a bail bond discriminates against the poor and that a simple promise to appear
is as effective as the use of the bail bondsman in assuring appearance at trial.
Those of us who are a part of the existing bail system continue to witness first-

hand the evils traceable to these prevailing myths. The hypocrisy of the cur-
rent system is responsible for the unprincipled pretrial detention of thousands
of suspects. It is time to recognize that considerations of community safety
should candidly and publicly be taken into account by judges in attempting to
fashion appropriate bail conditions.
The proposed Federal Criminal Code Reform Act S. 1722, goes a long way

toward shattering the harmful myths surrounding today's bail decisions. The
bill first requires the court to make a bail release decision based solely on the
likelihood of the defendant's future appearance at trial. Once a decision is made
to bail the suspect, however, the court is given new authority to take into con-
sideration community safety in setting release conditions designed solely to
protect the community. The bill thus requires that the issues of appearance and
community safety be treated separately and openly. And the bill also prohibits
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the use of high money bail as a vehic
le to jail defendants perceived to be

dangerous.
We all have a concern for community sa

fety. Since recent data demonstrates

that those charged with serious offenses a
re among the most likely to appear

at trial, we can no longer continue to just
ify their pretrial detention on some

appearance-based rationale. Rather, we shou
ld fashion bail release conditions

designed to protect the community while at t
he same time assuring the release

of those who have not yet been convicted of the
 crime charged. The new federal

criminal code, if enacted and implemented, 
will be an innovative step in the

direction of true bail reform.
We can conclude from experience and from 

confessions made by bail setting

magistrates that the issue of flight is neither 
the first nor the most important

consideration at the bail hearing.

The Surety Condition: An Outmoded Alternative

The American Bar Association, the National Adviso
ry Commission on Criminal

Justice Standards and Goals, the National Associa
tion of Pretrial Services Agen-

cies, and the States of Wisconsin, Kentucky, Or
egon, and Illinois have all con-

cluded that the surety option of release serves a
bsolutely, no purpose. Both asso-

ciations have recommended abolition of surety
 for profit. In the states named,

the surety option has been eliminated and data 
reveal that neither recidivism

as measured by rearrest nor failures to appear 
have increased while the per-

centage of people who have been able to secure rel
ease has increased. In fact,

the commonwealth of Kentucky has made it a crime
 to post bond for profit and

the Kentucky Supreme Court has upheld the validity o
f that law.

The surety bondsman has existed in our criminal just
ice society as an inde-

pendent business person who exists to make a prof
it. In most cases, a surety

charges 10 percent of the bond set as his fee for effect
ing release. That fee, once

paid, is nonrefundable. We have permitted this enterpr
ise on the theory that

the bondsman, having a substantial monetary stake in the
 defendant's appearance

(he may be liable for the face amount of the bond if t
he defendant fails to

appear) will insure the appearance of his bailees. Agai
n, data being collected

by various pretrial services agencies, courts, and indep
endent organizations is

revealing. Most defendants who fail to appear are brought
 back into the system

by law enforcement officers executing warrants not by 
bondsmen. In addition,

where forfeitures are ordered, they are seldom, if ever, collec
ted.

What has been recommended and what has replaced the
 surety system is an

option which permits the defendant to post 10 percent of
 the bond amount with

the court. Consider that the defendant who posts such a
 band has a real stake

in his own appearance since all or most of the money pos
ted will be returned

upon completion of the case. It only makes sense that the e
limination of the surety

option and the substitution of the 10 percent option will re
sult in a better appear-

ance rate for the simple reason that the defendant own
s an interest in his

appearance.
In conclusion, it is my belief that if the Act is amended

 to permit judges to

protect the safety of the community by imposing condi
tions designed to accom-

plish that, we can virtually eliminate the need for sure
ty and other financial

conditions.

The Role of the Pretrial Services Agency

Under the terms of the Speedy Trial Act of 1974, the 
experimental agencies

were to interview, verify, present reports, provide social se
rvices directly or re-

ferrals to community based agencies that could provide those
 services, provide in-

formation at sentencing, monitor conditions of release, a
nd perform other func-

tions as designated. It is obvious that these services wer
e designated so that as

many people as possible could be released pretrial with co
nditions that would

Insure their appearance (and protect the community, alth
ough this purpose is

illegal under the present law). How an agency appro
aches these tasks can

dramatically affect its impact on the ultimate implementatio
n of the Bail Reform

Act. If, for example, an attitude prevails that there is really no n
eed to interview

every defendant or to provide information to the bail setter 
in every case, then,

the bail setter has no choice but to follow old practices and re
ly upon incomplete

Information. At the same time, unless the Agency approaches
 its tasks under a

philosophy that each defendant is entitled to release on the
 least restrictive con-

ditions posQible its standards will fall short of the innovativ
e thinking necessary

to persuade a criminal justice system used to other practice
s to change.
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As was noted in the General Accounting Office report there is confusion amongthe judiciary with respect to the issues of danger and flight. Bail is not set withany consistency. As long as there are individual judges and individual defendantsbail probably should not be based solely upon things such as heinousness of crime,etc., nor should conditions be the same for each case. It is only an agency, however,that can provide the consistency of approach and uniformity of process that willultimately persuade a system to change. Thus, it is important that an agencynot only carry out its statutory mandates but also act as a catalyst. Otherwise,the entire release plan is probably doomed to fall.In Title II the Congress apparently intended to test the differences between im-plementation of the Act under probation directed agencies versus implementationunder independent board directed agencies. From the testimony that I have readand by the standards under which I would judge the relevant effectiveness ofthe agencies, I would conclude that independent agencies are far superior.Key questions that should be asked and answered concerning effectivenessmust include:
1. Of the universe of those arrested and presented for bail hearings what per-cent had Pretrial Services Agency reports ready at the time of the hearing?According to data collected by the Administrative Office of the Courts the TrusteeDistricts did a far better job.
2. Did the percentage of personal recognizance releases increase as a resultof the agency's presence? Even if the total released population increased it iscritical to know whether there was a shift in the percentage of those who securedrelease through surety and those who were released on personal recognizance. Re-member, the Act directs that the least restrictive conditions be used. Again, datafrom the Administrative Office indicate that the Trust Districts had greaterpercentages of change.
3. Was there a percentage change in the failures to appear before and afterthe agencies began work? And was there a difference between trustee and proba-tion districts?
4. What about detention rates? Did the percentage increase or decrease?Based on what I have observed in my role as a consultant to the Law Enforce-ment Assistance Administration of the Department of Justice I can categoricallysay that an agency that concerns itself first with the philosophy of release basedupon constitutional and statutory presumptions of innocence and the right torelease will be more effective than will those agencies with other concerns suchas probation agencies whose main task is the delivery of services to guiltydefendants.

Structure and Staff of Agencies
As should be plainly evident by now, it is my belief that without an agencyto assist with implementation of the Bail Reform Act the system will do little ornothing to change its practices. The American Bar Association and the Na-tional Association of Pretrial Services Agencies both are explicit and emphaticin their recommendations that pretrial services agencies must exist if we are tocorrect the widespread practices that result in wholesale detention of peoplepretrial. Assuming that this is true, a decision as to how these agencies shouldhe structured, the authority under which they should function, and the require-ments for the type of staff best qualified to deal with the problems posed mayreally become critical.
For nearly 14 years this Agency has accomplished its work utilizing pri-marily law and graduate students under the immediate supervision of a lawyerwho answers to a Board composed of Judges of the several courts. While it mayseem a most self-serving 'statement I have seen no other Agency that has theindependence, the enthusiasm or the philosophical outlook required for effectiveimplementation of a law which requires release on the least restrictive condi-tions possible. I believe that the ultimate objective of the existence of an Agencysuch as ours and such as those created under Title II should be the safe releaseof as many people as possible.
Mr. Willetts of the Pretrial Services Division in his testimony referred to therole our Agency played in assisting the Administrative Office of the UnitedStates Courts with its initial training of staff for the new agencies. It was ofconcern to me then and remains of concern to me now that the high educationaland experience standards imposed by the Administrative Office require peoplewith substantially more degrees and education than those necessary. While it istrue that certain training disadvantages result with the employment of students,the benefits far outweigh any disadvantages. Enthusiasm, constant turnover,
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fresh approach and lower salaries argue strongly for stif
f patterns such as we

utilize when the final product is one that seems to be close
r to that sought under

the terms of the Bail Reform Act. Cost effectiveness is importa
nt.

CONCLUSION

To achieve the safe release of the greatest number of perso
ns possible on the

least restrictive conditions possible should be the goal of th
e Bail Reform Act

and of those charged with its implementation. Stumbling bloc
ks to achieving that

goal include such things as the inability under the present law
 to set condi-

tions designed to protect the community, the existence of 
financial conditions

which preserve the potential for discriminatory practices th
at are based on

financial ability, adequate information upon which intell
igent decisions can be

based, supervision that will insure appearance in cour
t when required and

acceptance by those charged with implementing the law of 
the principles upon

which it is based. The existence of pretrial services agenc
ies drastically affects

the bail setting practices of those charged with that respons
ibility. The philosoph-

ical orientation of the administrators of the agencies dramati
cally affects the

design and implementation of the operations of those agencie
s. I believe that

the agencies must be independent in structure, in philosophy, in
 ideology, and in

practice. I also believe that this independence is more likely to
 be insured if the

director is a member of the bar trained in the legal principles
 which must take

precedence at the bail decision. Finally, I believe that the ul
timate governing

authority must provide some insulation from direct individual 
judge control

while at the same time assuring responsiveness to the group 
responsible for

setting bail.
I appreciate your consideration in inviting me to testify, ap

ologize for the

length of my statement, and offer my sincere assurance that I will 
assist in the

very important project in whatever way that I can.

Senator BIDEN. The hearing is adjourned.
[Whereupon, at 4:14 p.m., on May 13, 1980, the hearing was

adjourned.]
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II

APPENDIX

96TH CONGRESS S
2D SESSION 2705
To amend chapter 207 of title 18, United States Code, relating to pretrial

services.

IN TTTE SENATE OF THE UNITED STATES

MAY 14 (legislative day, JANUARY 3), 1980

Mr. BIDEN (for himself, Mr. RATHIA.s, Mr. KENNEDY, and Mr. THURMOND)

introduced the following bill; which was read twice and referred to the

Committee on the Judiciary

A BILL
To amend chapter 207 of title 18, United States Code, relating

to pretrial services.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Pretrial Services Act of

4 1980".

5 SEC. 2. Section 3152 of title 18, United States Code, is

6 amended to read as follows:

7 "§3152. Establishment of pretrial services agencies

8 "The birector of the Administrative Office of the

9 United States Courts (hereinafter in this chapter referred to
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2

as the 'Director') shall under the supervision and direction of

2 the Judicial Conference of the United States provide directly,

3 or by contract or otherwise, for the establishment of a pre-

4 trial services agency in each judicial district (other than the

5 District of Columbia) with respect to which the appropriate

6 United States district court and circuit judicial council have

7 recommended such establishment.".

8 SEC. 3. Section 3153 of title 18, United States Code, is

9 amended to read as follows:

10 "§ 3153. Organization and administration of pretrial serv-

1 1 ices agencies

12 "(a) The pretrial services agencies established under

13 section 3152 of this title shall be under the general authority

14 and direction of a separate entity established within the

15 Administrative Office of the United States Courts by the

16 Director.

17 "(b) Each pretrial services agency shall be headed by a

18 chief pretrial services officer selected by a panel consisting of

19 the chief judge of the circuit, the chief judge of the district

20 and a magistrate of the district or their designees.

21 "(cX1) With the approval of the district court, the chief

22 pretrial services officer shall appoint such other personnel as

23 may be required to staff the agency. The position require-

24 ments and rate of compensation of the chief pretrial services

25 officer and such other personnel shall be established by the_
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1 Director with the approval of the Judicial Conference of the

2 United States, except that no such rate of compensation shall

3 exceed the rate of basic pay in effect and then payable for

4 grade GS-16 of the General Schedule under section 5332 of

5 title 5, United States Code.

6 "(2) The chief pretrial services officer is authorized, sub-

7 ject to the general policy established by the Director and the

8 approval of the district court, to procure temporary and inter-

9 mittent services to the extent authorized by section 3109 of

10 title 5, United States Code. The staff of the agency, other

11 than clerical, may be drawn from law school students, gradu-

12 ate students, or such other available personnel.

13 "(d) An individual who is a probation officer appointed

14 under section 3654 of this title may perform functions and

15 duties of an officer or employee of a pretrial services agency

16 except a function or duty of the chief pretrial services officer.

17 "(e)(1) Except as provided in paragraph (2) of this sub-

18 section, information contained in the files of any pretrial serv-

19 ices agency, presented in an agency report, or divulged by

20 the agency during the course of any hearing, shall be used

21 only for the purposes of a bail determination and shall other-

22 wise be confidential. The agency report shall be made avails,-

23 ble to the attorney for the accused and the attorney for the

24 Government.
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1 "(2) The Director shall issue regulations establishing

2

3

4

5

6

7

8

9 "(B) by persons under contract under section

10 3154(a) of this title;

11 "(C) by probation officers for the purpose of corn-

12 piling presentence reports;

13 "(D) insofar as such information is a pretrial di-

14 version report, to the attorney for the accused and the

15 attorney for the Government; and

16 "(B) in certain limited cases, to law enforcement

17

18

19

20

21

22

23

24

25

the policy for release of information contained in the files of

each pretrial services agency. Such regulations shall provide

exceptions to the confidentiality requirements under

paragraph (1) of this subsection to allow access to such

information—

"(A) by qualified persons for purposes of research

related to the admission of criminal justice;

agencies for law enforcement purposes.

"(3) Information contained in the files of any pretrial

services agency is not admissible on the issue of guilt in any

criminal judicial proceeding, except that such information, if

otherwise admissible, may be admitted on the issue of guilt

for a crime committed in the course of obtaining pretrial

release.".

SEC. 4. Section 3154 of title 18, United States Code, is

amended—

'-I

v
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1 (1) in the matter preceding paragraph (1), by

2 striking out "such of the following" and all that fol-

3 lows through "specify" and inserting in lieu thereof

4 "the following functions";

5 (2) so that paragraph (1) reads as follows:

6 "(1) Collect, verify, and report to the judicial offi-

7 cer, prior to the pretrial release hearing, information

8 pertaining to the pretrial release of each individual

9 charged with an offense, and recommend appropriate

10 release conditions for such individual.";

11 (3) in paragraph (4), by striking out "With the co-

12 operation of the Administrative Office of the United

13 States Courts, and with the approval of the Attorney

14 General, operate or contract for the operation of" and

15 inserting "Provide for" in lieu thereof;

16 (4) in paragraph (5), by inserting "and the United

17 States attorney" after "court";

18 (5) so that paragraph (9) reads as follows:

19 "(9) Perform other functions as specified under

20 this chapter."; and

21 (6) by adding at the end the following:

22 "(10) Develop and implement a system to monitor

23 and evaluate bail activities, provide information to judi-

24 cial_officers on the results of bail decisions, and prepare

68-879 0 - 81 - 8
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1 periodic reports to assist in the improvement of the bail

2 process.

3 "(11) To the extent provided for in an agreement

4 between the pretrial services agency and the United

5 States attorney, collect, verify, and prepare reports for

6 the United States attorney's office of information per-

7 taming to the pretrial' diversion of any individual who

8 is or may be charged with an offense, and perform

9 such other duties as may be required under any such

10 agreement.

11 "(12) Make contracts for the carrying out of any

12 of the functions of such pretrial services agency.".

13 SEC. 5. Section 3155 of title 18, United States Code, is

14 amended to read as follows:

15 "3155. Annual reports

16 "Each chief pretrial services officer shall prepare an

17 annual report to the chief judge of the district court and the

18 Director concerning the administration and operation of the

19 agency. The Director shall be required to include the Direc-

20 tor's annual report to the Judicial Conference under section

21 604 of title 28, United States Code, a report on the adminis-

22 tration and operation of the pretrial services agencies for the

23 previous year.".

24 SEC. 6. The table of sections for chapter 207 of title 18,

25 United States Code, is amended—
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I

7

1 (1) in the item relating to section 3153, by insert-

2 ing "and administration" after "Organization"; and

3 (2) so that the item relating to section 3155 reads

4 as follows:

"3155. Annual reports.".
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Rebuttal of Fact Sheet on HR 7084 Prepared by FPOA 

FPOA claims: "Passage of this Bill as it now reads would create a completely
new Federal agency with its own independent structure."

This bill may or may not create a new Federal agency. It would depend upon
the needs of each Federal district court as ascertained by that court and
the Circuit Judicial Counsel.

FPOA claims: "A new agency can only further fragment the Criminal Justice
System and may encumber and slow the functioning of the U.S.
Court System."

Quite the opposite of resulting in fragmentation, a pretrial services agency
(PSA) is the first agency to come along in quite awhile which exists as a
coordinating entity, assisting the prosecutor, defense counsel, the defendant,
as well as the court in rapidly resolving bail situations. Board agen-
ies-were more willing to take a wider role in this coordination effort. The
demonstration phase has graphically illustrated that pretrial release can be
significantly increased and at the same time reduce pretrial crimes and fail-
ures to appear by one half. This coordination, reduction in crime, reduction
in failures to appear can only assist, not fragment, the Criminal Justice
System.

FPOA claims: "This new agency will cost the taxpayers TWELVE MILLION DOLLARS 
a year."

Regardless of who runs PSA, independent or Probation, the cost to taxpayers
will still be 12 million dollars a year.

FPOA claims: "This new agency at great expense will duplicate services the
Federal Probation System already provides in many judicial dis-
tricts, at no additional cost to the government."

Six probation districts volunteered to illustrate that the Federal Probation
System could provide the PSA service at no additional cost to the government.
Only three of those volunteer districts were able to respond, in a majority of
the criminal cases filed, to the primary deficiency which prompted creation of
the agencies -- that of providing prebail information to the judicial officer
responsible for making bail decisions. The effectiveness of the agency hinges
on the accomplishment of this task. Performance of this task is a matter of
justice and doing what the law requires. Boards performed more prebail inter-
views, made more recommendations, and experienced higher release rates. To
abandon the best service available with economic excuses is to compromise
fundamental rights of the individual.
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FPOA claims: "This Bill also proposes that the new agency do pretrial diver-

sion work for the Department of Justice. However, Pretrial

Diversion originated with and has been carried on for the past 

40 years by the Federal Probation Departments at no additional 

cost to the taxpayers."

This bill does propose that PSA can do pretrial diversion work, but officer

positions in projected staffing patterns are not dependent upon that work.

No additional costs are anticipated due to pretrial diversion work. Four of

the demonstration agencies presently provide pretrial diversion at "no addi-

tional costs to the taxpayer." They have undertaken this service at the

request of the U.S. Attorney through the board of trustees or by direct assign-

ment by Chief Probation Officers in their capacity as Chief Pretrial Services

Officers. The bill merely allows the agency to do the work. The choice of

who performs the service is up to the Department of Justice.

FPOA claims: "The evaluative report to Congress favoring the creation of a

new agency is biased and self-serving. It was compiled by the

Pre-Trial Agency itself, contrary to all norms of objective

evaluation."

The evaluative report to Congress was prepared by the Pretrial Services Bra
nch

of the Probation Division. The fact sheet fails to mention that the report was

prepared by Administrative Office personnel who collectively have 54 years

experience as probation officers. It fails to mention that the report was

approved after very close scrutiny by the Probation Committee of the Judici
al

Conference, which acting in oversight capacity, spoke for the entire Ju
dicial

Conference. The fact sheet fails to mention that the Chairman of the Proba-

tion Committee testified before the Subcommittee on Crime in support of ind
e-

pendent agencies where justified after an intense evaluation of both the Pre-

trial Services Branch report and the Federal Judicial Center report. Further-

more, the GAO report on PSA concluded that "the Final Report will provide the\

2ongress useful information on PSA's accomplishments if it is carried out as

planned." That report was carried out asplanned.

FPOA claims: "ON THE OTHER HAND: the Government Accounting Office (GAO)

report on Pre-Trial Services found no difference in effective-

ness between independent and Probation run operations."

The GAO's report to Congress entitled, "The Federal Bai
l Process Fosters 

Inequities," reported on page 26 that, ". . . the Administrative Office must 

comment on the effectiveness of PSA's operated by boards of trustees as com
-

pared to PSA's operated by probation offices." In sampling two of each kind

of district (board and probation), the GAO was unable to find clear
 operational 

differences between the two. But nowhere between the covers of this extensive

report is there any reference to a "no difference in effectiveness"
 finding.
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FPOA claims: "FURTHER: the Federal Judicial Center evaluation study inter-
preted available statistics as showing no difference in effec-
tiveness."

Again, this. statement is in error, not as outrageous as the above, but simply
illustrates the Probation Officers Association lack of understanding of statis-
tical concepts and presentations. In short, and we are sure the Federal Judi-
cial Center would echo the following, the Center study did not even attempt to
perform an evaluation study concerning effectiveness. In fact, that report
disclaims evaluating anything, merely submitting an analysis of available
statistics for use in an evaluation.

FPOA claims: "Seventy-six (76) of 96 Chief United States District Judges sur-
veyed, stated if Pre-Trial Services are expanded the Probation
Departments should do the job."

What did these district judges base their judgements on? Did any one of them V
sit down and read the series of reports or the Final Report of the Director of
the Administrative Office concerning PSA? Did they impartially evaluate the
facts from the 10 demonstration districts, or confer with people who actually
know PSA? The judges of the Probation Committee of the Judicial Conference
fully evaluated the PSA program. Then, as the representative of the policy
making arm of the Federal Judiciary, in exercise of his oversight responsibil-
ties, that chairman testified before the Subcommittee on Crime that the Judi-
cial Conference and the Director of the Administrative Office of the U.S.
Courts supported the establishment of PSA units independent of the probation
gervice, except in districts where the caseload would not warrant a separate
unit. Beyond the demonstration districts, very few of the judges are suffi-
ciently informed to make any judgements on the operation of PSA, much less, its
eventual structure.

FPOA claims: "Ninety-four (94) of 96 Chief United States Probation Officers
surveyed, want Pre-Trial Services implemented through existing
Probation Departments."

Most of these Chiefs of Probation are insufficiently informed concerning PSA.
It is simply a matter ofviewing independent PSA's as invading their "turf."
It is interesting that Probation, which recently underwent close scrutiny by
the GAO and was found to be lacking in a report entitled, "Probation and Parole 
Activities Need To Be Better Managed," would want yet another function to mis-
handle. No one has ever evaluated whether the probation service performs a
worthwhile service -- has ever evaluated their "effectiveness" in doing their
job -- yet they command an 80 million dollar annual budget_ Why did they wait
until now to express such an interest in PSA?
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FPOA claims: "The Federal Probation Officer's Association representing over

1400 of the 1600 U.S. Probation Officers, unequivocally advo-

cates assumption of pretrial services by the Court Probation

Departments, which have 50 years experience delivering the same

kind of services."

The voice of the FPOA is merely an extension of the collective voice of the

Chief USPO's, and, as such, the comments in the previous statement app
ly.

FPOA claims: "The Federal Probation Service with existing Probation Depart-

ments and trained personnel set up in over 300 offices nationwide,

are willing and able to provide pretrial services on 24 hours

notice."

As stated in the GAO reports entitled, "Probation and Parole Activiti
es Need

To Be Better Managed," and "Community-Based Correctional Programs Can 
Do More 

To Help Offenders," the Federal Probation Service does not even fu
lly manage

its own responsibilities. Even so, they assume new burdens.

FPOA claims: "Pretrial services can be provided by the Probation Service
 at

considerably less than half the cost of creating a new a
gency.

Eliminating the cost of the proposed Pretrial Service Chief

position alone, will result in a savings of over two million

dollars. Still greater savings will result from the flexibility

of the Federal Probation Service which can meet and matc
h

fluctuations in pretrial workflow with probation's professional

permanent personnel."

The statement claims to express an anguished concern 
over the cost of establish-

ing a new agency. In recent communications from the FPOA, we know that 
the

Federal Probation Service is between 60 and 100 offic
er positions over-staffed.

Yet, few Chief Probation Officers, if any, have turned b
acked positions made

available through resignations and retirements. To the contrary, most clamor

for more staff. Congressional appropriations continue to "fatten up" an already

over-staffed probation service. Many probation officers and chiefs have ex-

pressed the idea that acquisition of PSA would give their id
le officers some-

thing to do, and justify keeping the staff they already have. This statem
ent

also claims that eliminating the cost cf 7A Chief :,ositions will result in the

savings of over two million dollars. In over three-fourths of the proposed

independent PSA's, the chief would be a working officer with administr
ative

duties, not simply overhead as they are in Probation. Thus, those chiefs are

figured in a regular workload formula, which results in absolutely 
no savings

to a probation-run PSA comparison. In separate cost analysis, the Division of

Probation, as well as the Financial Management Division (respon
sible for the

national staffing of probation officers), have agreed that ther
e would be little

or no cost difference, regardless of the organizational stru
cture of PSA. That

conclusion was strongly reaffirmed in a recent letter to the
 Chairman of the

Subcommittee on Crime by the Director of the Administrative 
Office of the U.S.

Courts.
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FPOA claims: "IN CONCLUSION: the local Federal Probation Office can supply
pretrial services 24 hours notice at a fraction of the 12 mil-
lion dollar cost estimated for HR 7084. How can a new agency
be justified?"

It is obvious to us that this fact sheet on HR 7084 prepared by FPOA and con-
sisting of one misrepresentation after another is simply an emotional instru-
ment designed to delay enactment and thereby acquire an agency function, which
over the past four demonstration years, has proven that it is capable of deliver-
ing more "results for the taxpayers' buck" than any other criminal justice agen-
cy established in recent memory. Were Probation able to deliver as they say
they can, Pretrial Services Agencies would be in operation in every Probation
Office right now; but, they aren't.



105

REPORT ON

IMPLEMENTATION OF PRETRIAL SERVICES

ON A NATIONWIDE BASIS

By

FEDERAL PROBATION OFFICERS ASSOCIATION

SUBMITTED
July 12, 1979

-deral Probation Officers Assocation
 advocates that PRETRIAL SERVICES BE PROVIDED BY LOCAL PROBA-

, OFFICERS WITHIN THE FRAM
EWORK OF COURT SERVICES PRESENTLY SUPPLIED_

commendation is made after careful study
 of a)t available material concerning the operation of the e_xperimentat pretrial

program, supplemented by on-site observation of the operati
on in the ten experimental districts and a survey Of the

Judges and Chief Probation Officers throughout
 the United Stales Court System.

asic premise that pretrial services, if legislatively anthoriied, should be administered by the Courts ..vithin th
e probation

e, was supported by 77 out of the 79 Chief Judges
 that were interviewed (15 mere not available) and by 92 of the 94 Chicl

tion Officers that were surveyed.

how these services should be provided, every factor studied le
ads to the inevitable conclusion that pretrial services be-

the Courts and that such pretrial services are best provided by exi
sting Court personnel.

At a meeting of all Chief U.S. Probation Officers in Decem
ber 1978. a resolution was adopted that pretrial service fun,

tions should be assumed by the already functioning probation 
departments. The probation service can provide these scr- '

vices to the Court and wants the opportunity to do so.

The allocation or pretrial services to a new agency means an enormous financial expenditure for the taxpayer
s. The pres-

ent-probation departments are set up, in place, and have the qual
ified personnel, both professional and clerical, to pro-

vide the service nationwide on 24 hours notice. There is no ra
tional reason for creating a duplicate agency at great ex-

pense when an existing functioning organization can p
rovide the same services at high professional standards with only a

.nodest increase in personnel for the larger districts and 
none at all in the majority of the districts_

'retrial services provided by the probation department pe
rmits more expeditious service to the Courts from one depart.

sent. The presentenec process could begin at the earliest p
ossible stage so that necessary information could be gathered

or the sentencing court in the shortest possible time sequen
ce. This consideration is of great importance as the demands

the Speedy Trial Act impinge more and more on Court 
practices.

Pretrial services by the probation department provide
s for a continuity of services from the time of arrest and arraign-

Trent through sentencing and, ultimately, through pro
bation and parole services. This can increase the impact upon law

Lreakers and ultimately result in greater protection f
or the community.

Lastly, but perhaps the most important of all 
considerations, the location of pretrial services within the probation service

-ould contribute to the integration of the Criminal Justice
 System rather than promoting further fragmentation through

he creation of a new and additional agency.

snination, it is the position or the Federal Probation Officers Association that pretrial services urea
 1,ceessary adjunct to

:ailed States Court System. Further, such services 
are best implemented and most economically provided within the

*orb of existing court services rendered by the well structured and hig
hly professional United States. Probation Service:

(
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WILLIAM E. FOLEY
DIRECTOR

JOSEPHF.SPANIOL,JR
DEPUTY DiRECTOR

ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS

WASHINGTON, D.C. 20544

March 14, 1980

Honorable Peter W. Rodin°, Jr.
Chairman, Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

The Judicial Conference of the United States, meeting in Washingtonon March 5 - 6, adopted a resolution which I believe may be of specialinterest to you, given the series of hearings commenced by the HouseJudiciary Committee's Subcommittee on Crime on February 13, 1980. Acopy of the Conference's resolution, which recommends the continuationand extension of the Pretrial Services program created by Title II ofthe Speedy Trial Act of 1974, is enclosed.

Let me take this opportunity to express my personal appreciationfor the attention which the House judiciary Committee has given thisissue in the past few months. I have been encouraged by the actions'taken by Mr. Conyers and the members of his subcommittee, as have theindividuals working for the ten experimental offices. When I wrote toyou on September 19, 1979, I was concerned that we would lose the ser-vices of many of the professionals working for the Pretrial Servicesproject. Fortunately, we have not lost as many of them as we might havesince September. I believe the interest shown by your committee has beeninfluential in helping to retain those valuable employees in spite ofthe fact that the Pretrial Services program's funds will be exhaustedby June 30, 1980.

Let me also specifically commend Mr. Hayden Gregory, counsel tothe subcommittee, for the cooperation he has extended, both in workingwith Judicial Conference and Administrative Office representativesand with Senate Judiciary Committee staff. Judge Gerald B. Tjoflat,chairman of the Conference's committee, has also asked that I extendhis thanks. We are hopeful that the coordination of activity withthe Senate will result in a congressional determination of the program'sfuture in the next few weeks, at least early enough to avoid seriousproblems in May.
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Honorable Peter W. Rodino, Jr.
page two

I know that you are aware of our need to obtain program authorization

before we seek both (1) supplemental appropriations, to provide funding

for the months of July, August, and September of 1980, and (2) fiscal

year 1981 appropriations authority, in the event Congress does decide to

continue and expand the Pretrial Services program. Because we must act

on both requests by early May, we are especially appreciative of your

committee's efforts within the past month.

Sincerely yours,

William E. Foley
Director

Enclosure

cc: Honorable John Conyers, Jr.
Honorable Edward M. Kennedy
Honorable Joseph R. Biden,
Honorable Gerald B. Tjoflat
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RESOLUTION
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

The Committee on the Administration of the Probation System of theJudicial Conference of the United States has reviewed the report of theDirector of the Administrative Office of the United States Courts on theexperiment with Pretrial Services Agencies created by Title II of theSpeedy Trial Act of 1974.

That report states that judges and magistrates in the demonstration dis-tricts have expressed substantial satisfaction with and strong support forthe continuation of services rendered by those agencies. These views appearto be grounded in the utility of information provided by pretrial serviceofficers to the judicial officers responsible for setting bail. Judicialofficers in the 10 demonstration districts stated that they were able tomake better informed decisions as a result of the regular, prompt, and impar-tial information provided by the agencies. This is consistent with the find-ings of the 1978 Comptroller General's Report to the Congress regarding theFederal bail process, in which the General Accounting Office cited the needfor better defendant related information and supported the continuation andexpansion of this particular Pretrial Services Agency function.

The Conference places great reliance on the opinions of the judicialofficers. The Conference also places significance in the Director's find-ings that the operations of the Federal agencies compared favorably withstate programs and that they have provided additional services to the courtswhich have improved the administration of criminal justice.

The Conference therefore recommends the continued funding and expansionof the Pretrial Services operation.

Formally adopted March 5, 1980
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WILLIAM E. FOLEY

DI RECTOR

JOSEPHF.51..ANIOL.JR.

DEPUTY DIRECTOR

ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS

WASHINGTON, D.C. 20544

May 2, 1980

Honorable Peter W. Rodino, Jr.
Chairman, Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

I write this letter both as Director of the Administrative Office of
the United States Courts ard as Secretary to the Judicial Conference of the
United States.

Let me first express my sincere appreciation for your committee's
efforts in recent weeks to preserve the Pretrial Services Program, which
has been functioning experimentally for the past four years under authority
of Title II of the Speedy Trial Act of 1974. The attention given to the
project by Mr. Conyers Subcommittee on Crime has been most appreciated.
Subcommittee Counsel Hayden Gregory's continuing communications with the
Administrative Office and representatives of the Judicial Conference have
consistently been characterized by cooperation and understanding, espe-
cially when matters under discussion have been complex and controversial.
In response to my letter to you of April 2, 1980 (copy enclosed),
Mr. Gregory met with us, reviewed recommended revisions we had sug-
gested in draft bill language, and subsequently conveyed our recommenda-
tions to the Subcommittee on Crime. While some of our recommendations
were not accepted, others were. The resulting bill, H.R. 7084, as
amended, which was approved by the subcommittee on April 24, conforms
substantially with the Judicial Conference's views quoted in my April 2
letter. On behalf of the Conference, I would strongly recommend enact-
ment of H.R. 7084 as approved by the subcommittee.

Having expressed our approval of the bill in its presently pending
form, I would like to address two aspects of one issue which I am advised
may be placed before your committee when the pending bill is considered.
The basic issue is that of the advisability of vesting full administrative
authority for the performance of pretrial service functions in probation
offices in every federal judicial district. I understand that individual
probation officers have conveyed their sincere opinion that such an
arrangement can be achieved at substantially less expense, and with almost
no increase in the number of supporting personnel employed by the courts.
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The Judicial Conference, after studying that alternative approach,
concluded that it would not be substintially.less expensive, that it
would not preclude a need for additional personnel, and that it would
not serve the purposes to -be served aswell as independent pretrial
service offices in most federal judicial districts.--,The_subEommittee
reviewed a great deal of the information we had relied upon in our '
evaluations. We provided all relevant information for its use. -.I -
believe the Subcommittee on Crime approved H.R. 7084 in its presently
pending form because that information supports the arrangement autho-
rized by the bill and refutes the argument that probation offices will
be able to do the job with fewer people at less expense in most judicial
districts.

As now pending, H.R. 7084 will permit those judicial entities
most qualified to evaluate the question to determine whether services
should be provided through a separate unit or through existing probation
offices. Each individual district court will make a preliminary decision,
subject to review by the appropriate circuit judicial council. I think
I can assure you, Mr. Chairman, that where administrative efficiency and
operational expense factors will permit the provision of adequate services
through probation offices, that method will be utilized. The Judicial
Conference framed its recommendations, as conveyed in my April 2 letter,
with precisely that objective in mind -- enough administrative flexibility
to insure that inefficient, inadequate, unnecessarily expensive means
of providing services would not have to be incurred. In my opinion
H.R. 7084 will promote the sensible administration of the program.
Our studies of costs have convinced us that the key element is personnel,
and that salary costs will be a direct reflection of workloads, whether
the individual employees are supervised by a chief probation officer or
a pretrial services officer.

In conclusion, let me again express our appreciation for the
attention your committee has given this matter since I wrote to you last
September.

Sincerely yours,

William E. Foley
Director

Enclosure

7
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May 21, 1980

Honorable Joseph R. Biden, Jr.
The United States Senate
431 Russell Building
1st and C Streets, N.E.
Washington, D.C. 20510

Dear Senator Biden:

The Board of Directors of the National Association
of Pretrial Services Agencies is writing to ask your
support for the legislation that is currently being
considered to establish pretrial services agencies
in the Federal courts. As you are probably aware,
the Federal Speedy Trial Act of 1974 established
10 of these agencies on a demonstration basis.

The results of that experiment demonstrated that
the district courts in which those agencies operated
were able to release a greater number of criminal
defendants (and thus save high detention costs to
the taxpayer) while the numbers of defendants
committing new crimes and failing to appear in
court were reduced by fifty percent.

This was accomplished by placing in the courts
pretrial services officers who were responsible for
investigating and reporting on the eligibility of
criminal defendants for pretrial release and then
supervising them if they were released.

The experiment further demonstrated that the five
agencies that operated independently of Federal
Probation had higher rates of interviews with
criminal defendants (thus providing more informa-
tion relevant to the bail decision to judges and
magistrates), were able to provide more recommenda-
tions, and had lower crime on bail rates than the
five Probation operated agencies. Despite predic-
tions to the contrary, there was virtually no differ-
ence in the cost of operating the two types of
agencies.
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It was for these reasons that representatives
of the Administrative Office of the U.S. Courts,
the Judicial Conference of the United States,
the American Bar Association, the Pretrial
Services Resource Center, and the National
Association of Pretrial Services Agencies
have testified before the Senate Judiciary
Subcommittee on Criminal Justice that these
agencies should be expanded to all Federal
districts and that they should be independent
of Federal probation.

As citizens who are concerned with the rights
of the accused and the safety of the public,
we would urge your support of this legislation
that would reduce the cost of unnecessary
pretrial detention while reducing the incidence
of crime and failure to appear by those released
pending trial.

Sincerely,

Robert E. Donnelly
President of NAPSA
(for the Board of Directors)
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