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OVERSIGHT HEARINGS ON BUREAU OF
ALCOHOL, TOBACCO AND FIREARMS

THURSDAY, APRIL 17, 1980

U.S. SENATE,
SUBCOMMITTEE ON TREASURY, POSTAL SERVICE, AND

GENERAL GOVERNMENT,

Washington, D.C.
The subcommittee met at 2 p.m., in room S-146, the Capitol, Hon.

Dennis DeConcini presiding.
Present: Senators DeConcini, Schmitt, and Domenici.

NONDEPARTMENTAL WITNESSES

STATEMENTS OF:
PAUL HAYES
WILLIE HAYES

ACCOMPANIED BY RON KOCH

Senator DECONCINI. The Appropriations Subcommittee on Treasury
and Postal Services and General Government will come to order at this
time. I would like the record to show my appreciation to Senator
Lawton Chiles and the staff of the committee for their assistance in
relation to these hearings. This hearing is a followup to hearings which
chaired in July of last year, during which the subcommittee heard

testimony relating to allegations of civil liberties abuses by the Bureau
of Alcohol, Tobacco and Firearms.
At that time we heard testimony from a number of citizens who

maintained that they had been wronged by agents or supervisors of the
Bureau of Alcohol, Tobacco and Firearms. We heard from David
Moorhead, a disabled Vietnam veteran who had been VA-trained as a
gunsmith. Mr. Moorhead described how he had been arrested, charged
with felonious possession of a supposed machinegun, and forced out of
business by agents of the Bureau. The subcommittee received for the
record a transcript of his trial, wherein Federal District Judge Hughe
Bownes dismissed all charges, found Mr. Moorhead innocent as a
matter of law, and apologized to him on behalf of the United States.
We also heard testimony from Curtis Earl, a Phoenix, Ariz., firearms

dealer. Mr. Earl established that he had been charged with no less than
21 counts of conspiracy and unlawful dealings in firearms, based on
transactions which he had cleared with Bureau personnel beforehand.
He testified that when the Bureau took the 21 charges before the grand

(1)



2

jury, the grand jury refused to issue an indictment on any of them.
Notwithstanding this, the Bureau had continued to withhold firearms
confiscated from him and was now seeking to revoke his dealer's
licenses based upon those same charges.
We also heard from A. W. Phillips, a Virginia dealer, who was

charged with a strawman sale in which a local BATF agent, acting
undercover, purchased a firearm from him stating that he was going to
transfer it to an out-of-State agent. Mr. Phillips was then charged as
though he—rather than the first agent—had transferred the firearm to
the nonresident. Like Mr. Moorhead, Mr. Phillips was acquitted when
the Federal judge directed a verdict of not guilty. The Bureau then pro-
ceeded to attempt to revoke his license, eventually—and to its credit—
giving up this attempt.
The subcommittee also heard the testimony of R. C. Lindsey of

Florida. Mr. Lindsey established that agents of the Bureau had refused
to renew his license as a firearms dealer, informing him that they would
force him to hire an attorney to defend it. The license was denied
following an administrative hearing before an administrative law judge.
Mr. Lindsey testified that he then discovered that the supposed im
partial administrative judge had, in fact, been previously involved in the
effort to deny his license and had advised BATF agents in writing in
regard to the merits of his defense. We received court records showing
that, after this discovery, the Bureau withdrew all attempts to deny his
license and stipulated to an order compelling its issuance.

Finally, we heard testimony from Vernon Acree, a former Commis
sioner of Customs and veteran of over two decades of Federal law en
forcement, who had undertaken a study of BATF activities in Virginia
and Maryland. Mr. Acree concluded that 75 to 80 percent of BATF
cases brought in those States involved defendants who had no criminal
intent, but were enticed by Bureau agents into violating technical re
quirements which the defendants did not know existed. We also
received into the record an extensive study of BATF activities which
indicated, among other things, that BATF had been confiscating large
numbers of collector's items under the guise that they were "intended
to be used in" various technical offenses. Based on a study of BATF's
records over a 2-year period, when the Bureau was publicly stating that
guns used in crime were primarily handguns and disproportionately
"Saturday Night Specials," it concluded that 60 percent of the Bureau
gun confiscations were not handguns and 96 percent did not meet its
own definition of "Saturday Night Special."
We then heard testimony from Richard Davis, Assistant Secretary of

the Treasury of Criminal Enforcement and G. R. Dickerson, Director of
the Bureau of Alcohol, Tobacco and Firearms. Mr. Dickerson, who had
taken over as director of the Bureau in early 1979, assured the subcom-
cmittee that he would not• tolerate abuses of civil liberties. He outlined
various reforms which had been undertaken, beginning some months
before. Among these were the establishment of an independent Office
of Inspections, to supervise agents and conduct integrity checks; a
requirement that all investigations of licensed dealers or of gun shows
be cleared by Mr. Dickerson or his deputy; and plans to clearly inform

•
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dealers of what the Bureau expected of them in relation to strawman
sales. Mr. Dickerson further assured the subcommittee that he would
not countenance the use of administrative proceedings—whether for
license revocation or to confiscate firearms collections—as a punitive
measure undertaken where criminal penalties are dismissed.
At the close of the testimony against BATF, I frankly stated that I

• was shocked. The problem appeared far more serious and widespread
than I had thought possible. Indeed, the picture painted was one of an
agency that had, for all intents and purposes, abandoned any attempt to
respect the rights of our citizens. After hearing the assurances by the

• Bureau, I stated that I was encouraged by the willingness of Mr.
Dickerson to move the Bureau in the right direction in the future. At
the same time, I warned that he would examine the hearing record
carefully and watch for the proposed reforms and their affect; in the
event that changes did not appear to take place, I was willing to initiate
what might be considered drastic action to protect, where necessary, the
rights of our citizens.
The purpose of these hearings today is to determine whether the

problems outlined in the July 1979 hearings have indeed been allevi-
ated and whether the Bureau's reforms have had the effect of funda-
mentally changing its approach to legitimate firearms owners in this
Nation. I will introduce, for the record at this point, a copy of my state-
ment during the July 1979 hearings, together with a copy of a letter to
myself from Director Dickerson, in which Mr. Dickerson outlines his
reforms and restates the desire of BATF to move in the direction of
efficient and professional law enforcement
[The information follows:]

OPENING STATEMENT BY SENATOR DENNIS DECONCINI

OVERSIGHT HEARINGS ON THE BUREAU OF ALCOHOL, TOBACCO AND
FIREARMS—JULY 12, 1979

Good morning ladies and gentlemen; the subcommittee will come to order.
This is the second day of hearings on allegations that the Bureau of Alcohol,

Tobacco and Firearms has exceeded its mandate in enforcing the Gun Control Act of
1968, and has violated the civil rights of citizens through improper investigatory and
arrest procedures.

Frankly, I was shocked by yesterday's testimony. The problem appears much greater
in scope and more acute to intensity than I had imagined. It is a sobering experience
to listen to average, law-abiding citizens present evidence of conduct by an official law
enforcement agency of the Federal Government which borders on the criminal. If the
behavior of BATF agents described yesterday is typical and accurate, it raises a
fundamental question about the organization and operation of BATF.
Democracy is a fragile and delicate system; it does not take much to crush it Every

society must have order; every society must have law. However, the maintenance of
law and order in a democracy must be balanced against the rights of individuals.
Those rights are critical to the continued existence of a free and open society. Thus,
the task of law enforcement officials is really a dual one. Not only are they charged by
society with the task of enforcing the law, but just as important they must protect the
rights of citizens. A law enforcement agency that tramples the rights of citizens is a
danger to our system of government
The testimony offered yesterday together with supporting documentary data is ex-

tremely disquieting. It paints the picture of a law enforcement agency that has, for all
practical purposes, abandoned its obligation to protect the rights of American citizens.
It suggest that, BATF officials have decided that the second amemdment guarantee to
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American citizens that they should be able to own and bear arms is either bad or

irrelevant. The testimony indicates that BATF has moved against honest citizens and

criminals with equal vigor simply because they have taken the view that individuals

who are interested in firearms are either criminal or close to it.

• • • •

If these allegations are true, BATF is an agency that needs to be saved from itself.

If it continues down the road it has been following, I predict that congressional action

of a dire sort will be forthcoming. We are reaching the point with BATF where the

wrongs it perpetrates on innocent citizens is beginning to outweigh the good it does in

other areas. The time has come for basic and dramatic changes within BATF. Also, the

time has come to make some revisions in the Gun Control Act of 1968.

•

•

•



LETTER FROM G. R. DICKERSON, DIRECTOR, BUREAU OF ALCOHOL, TOBACCO AND
FIREARMS, DEPARTMENT OF THE TREASURY

September 7, 1979

Honorable Dennis DeConcini
United States Senate
Washington, D. C. 20510

Dear Senator DeConcini:

I want to thank you and your committee for the
opportunity to participate in the oversight hearings
on the Bureau of Alcohol, Tobacco and Firearms
during the week of July 9, 1979. These hearings
were conducted in a fair and impartial manner. I
cannot say that listening to the charges, allega-
tions, and accusations regarding this agency and
our employees was a pleasant experience; it was not.
However, every Federal agency, and particularly law
enforcement agencies, must be subject to the scrutiny
of the public and the oversight of Congress. The
primary enforcement objective of ATF in the firearms
area is to prevent the criminal misuse of firearms
and illegal criminal trafficking in firearms. The
combination of a firearm and a violent criminal or
mental incompetent too often results in a crime of
irreversible and tragic consequences.

These hearings have had a real effect. They have
caused ATF to place even greater emphasis on the
efforts underway over the last several years to
reexamine our practices, policies, motivations and
techniques. We are taking positive action to correct
problems. On the other hand, in some areas we have
found that the allegations present an incomplete or
inaccurate account of events and in those cases, we
are providing additional information to ensure the
accuracy of the record.

My primary focus however will not be on the past.
My emphasis will be on the steps ATF must take to
prevent future problems and to ensure fair and
equitable enforcement of the law. The following is a
brief summary of the steps we are taking in this
regard:

- We established a task force with the res-
ponsibility for developing a comprehensive
national firearms policy. This policy will
be consistent with the intent of Congress as
stated in the preamble to the Gun Control
Act. Upon completion, it will be dissemi-
nated to each ATF inspector, special agent,
and manager, and will be available to the
firearms industry and other interested
organizations and individuals.
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- We are reorganizing the Office of Inspec-
tion to ensure that every allegation and
accusation of wrongdoing or abuse by ATF
employees is investigated promptly and
objectively. We are establishing a pro-
active integrity program. Strong disci-
plinary action will be taken in those cases
in which it is warranted. At the same time,
we have an equal responsibility to move
expeditiously to exonerate those employees
against whom accusations are determined to
be unfounded.

- We are also reorganizing the Office of
Criminal Enforcement to establish the
position of Regional Director of Investi-
gations (RDI) in four locations. The RDI's
will be located in New York, Atlanta,
Chicago, and San Francisco. The establish-
ment of a strong management capability at
the field level will ensure that personnel
are operating within the constraints of
policy guidelines and good law enforcement

practices.

- As I testified at the hearings, investiga-
tions of licensed gun dealers or utiliza-
tion of the "straw man" investigative
technique is not permitted without the

specific approval of the Director of ATF

or his designee. We have developed an indus-
try circular (see enclosure 1) which will be
disseminated to Federal firearms licensees
explaining the "straw man transaction" and the

responsibilities of the licensees under the Gun
Control Act. This should prevent inadvertent
violations by gun dealers who are unaware of
their responsibilities in regard to sales to

prohibited persons. We will also reemphasize
current strong ATF guidelines to ensure that

such investigations are properly conducted.

- ATF has been criticized for past activities

and policy regarding gun shows and sales at

gun shows by licensed dealers. At the same

time, gun shows have been a source of crime

guns. For example, the weapon used by Sara

Jane Moore in her assault on President Ford
was purchased at a gun show. Significant

changes in gun show policy were made 10 months

ago to ensure that these investigations are

limited and conducted only under appropriate
circumstances. At the same time, it is pos-

sible that our efforts to control the movement

of crime guns might be more successful if

federally licensed firearms dealers were per-

mitted to conduct business at gun shows pro-

vided recordkeeping functions are performed,

•
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•

that the dealer is a resident of and maintains
his business in the State of the gun show, and
that all other provisions of the Act are met.
We are now reviewing the law and regulations to
determine if we can permit sales by dealers
at gun shows within the existing law. While
regulatory changes without a change in law may
be difficult to accomplish, we nevertheless are
actively pursuing this alternative. We will
advise you of our progress in this matter and
provide you a copy of our findings.

- We have also reviewed the requirements in
regard to the seizure of destructive devices,
machineguns, cannons, etc. Not all unregis-
tered National Firearms Act weapons must be
forfeited to the Government and disposed of
pursuant to law. Under the NFA, certain fire-
arms can be removed from the Act if the Director
of ATF determines that the firearm is not likely
to be used as a weapon or that it may be altered
in such a way that it no longer meets the
definition of "firearm." Weapons falling
into these two categories may be lawfully
retained by the owners and may not be sub-
ject to seizure. You may also be aware
that ATF has, in the case of weapons that
cannot be altered or otherwise removed from
the Act, permitted the donation of unregis-
tered weapons to governmental entities such
as Federal, State, or local museums in lieu
of abandonment or seizure. For those
remaining items that cannot be handled in
the manner described above, we plan to
explore other alternatives. We will keep
you advised of our progress in this matter.

- ATF has been criticized for careless hand-
ling of seized firearms. Along these
lines, we are reemphasizing the requirement
to handle and maintain all seized firearms
in such a manner as to ensure their preser-
vation in their original condition prior to
seizure. Further, it is now our policy to
seize only those firearms involved in crim-
inal activity or criminal investigation as
opposed to the seizure of the entire stock
or collection.

- ATF has been criticized for failure to
develop a definition of a dealer or "engag-
ing in the business." Although the term
"engaging in the business" is not defined
by statute, the courts have had no diffi-
culty construing the term and have generally
held it to mean an activity which occupies
one's time, attention, and labor for the pur-
pose of livelihood or profit. While an
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actual profit from the sales of firearms
need not be proved, a willingness to deal,
a profit motive, and a greater degree of
activity than occasional sales by a hobbyist
must be shown for purposes of a conviction.

Nevertheless, in order to ensure agreement
and consistency as to what constitutes
"engaging in the business", we are developing
an advance notice of proposed rulemaking
inviting comments from the public on how
this term should be defined. Regulations
would subsequently be developed if an
acceptable definition can be agreed upon.

- A question arose at the hearings regarding
the appropriateness of ATF taking civil
action against an individual or licensee
such as the seizure of firearms or revoca-
tion of a license after the criminal case
has been dismissed. It was implied that
this civil action might be taken as a puni-
tive or retaliatory measure against innocent
individuals or dealers. It was suggested
that it may be more appropriate to take
civil action first to be followed by the
criminal action. This matter is not entirely
within the discretion of ATF. The courts
have taken varying positions on the timeli-
ness of such actions. One position is that
to proceed administratively against any
individual who is also the subject of crim-
inal action would jeopardize his rights by
requiring him to divulge information in an
administrative hearing that could possibly
jeopardize his defense in a criminal prose-
cution. ATF is reviewing this matter with the
objective of developing guidelines in this area.
I will say now that it is not our policy to use
administrative action as a punitive measure
in cases in which criminal action fails.

- As a result of the hearings, we are making
a thorough review of our guidelines and
policy on publicity and public affairs.
Many of our ATF orders on this subject date
back to the early seventies. Of course, all
publicity on investigative matters and cases
in the prosecutive process are subject to
the guidelines put forth by the Attorney
General. These require that "public out-
of-court comments regarding investigations,
indictments, arrests, and ongoing litiga-
tion, should be minimal, consistent with
the Department of Justice responsibility of
keeping the public informed." As an interim
measure, we have forwarded a copy (see enclo-
sure 2) of the Department of Justice directive
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to every ATF Special Agent in Charge. We plan
to revise our policy and have recently reor-
ganized our Office of Public Affairs.

- Throughout the hearings, there was discussion
of various forms of entrapment of innocent,
law-abiding citizens by ATF. ATF attempted to
clarify the misunderstanding over the issue of
entrapment in a recent letter to Senator Hayakawa.
The following passage from our letter to Senator
Hayakawa appears to be pertinent:

"We emphasize that it is not the practice
of ATF to conduct an undercover investi-
gation regarding unlawful sales by fire-
arms licensees unless there is reason to
believe that the licensee has previously
made unlawful sales. If the firearms
licensee is reluctant to deal with the
undercover agent, ATF immediately termi-
nates its investigation. Furthermore, it
is the Bureau's practice to permit the
firearms licensee himself to suggest the
medium of a straw purchaser to consummate
the sale.

Thus, it is strictly prohibited for ATF
undercover agents to encourage, as opposed
to merely provide the opportunity for,
such unlawful sales of firearms. In all
instances, ATF agents seek to comply with
the rules laid down by the Supreme Court
concerning entrapment. In United States v 
Russell, 411 U.S. 433, 435-436 (1973), the
United States Supreme Court ruled that the
fact that officers or employees of the
Government merely afford opportunities or
facilities for the commission of the
offense does not defeat the prosecution.

It is only when the Government's deception
actually implants the criminal design in

the mind of the defendant that the defense

of entrapment comes into play. Of course,

any defendant having been unlawfully

entrapped into commission of a crime has a

valid defense to the prosecution."

I have provided a copy of this letter as
enclosure 3.

A number of other useful suggestions, issues, and
recommendations were raised at the hearings. The fol-

lowing is a summary of some of those recommendations
and the status of ATF action on each:

"... BATF ought to take a clear and public stand
on whether and at what point a strawman sale is
illegal."
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The courts have already established ample
precedent regarding the use of the straw man
investigative technique. Our industry circu-
lar regarding the straw man transaction should
provide ample guidance to dealers and the public.

... the destructive device statutes pertaining
to devices readily restored to automatic fire and
parts from which a destructive device can be con-
structed need clarification."

We will review the appropriate sections of
the statute to determine if clarification is
warranted.

... restrict improper incentives to informants.
Some of the more serious abuses relating to
entrapment involve informants of questionable
character who were given incentives to entrap
individuals."

We have already discussed the issue of entrap-
ment in some detail. It is now and always
has been against the policy of this agency to
use entrapment. It is legally and morally
wrong. We know of no instance in which the
courts have held that ATF illegally entrapped
anyone. As stated previously, entrapment
provides a valid defense against prosecution.
It is strictly prohibited for ATF agents to
encourage, as opposed to merely provide the
opportunity for, unlawful sales of firearms.
ATF, like every other law enforcement agency,
uses informants. Some informants are not of
high moral character. Some are convicted
felons. However, these are frequently the
very individuals who have firsthand knowledge
of illicit gun traffic. Precautions are
taken in the use of informants within an
investigation. Backgrounds are reviewed and a
criminal record check is made. If the inform-
ant's information appears questionable, ATF
may request that the informant subject himself
to a polygraph test. Informants are often
paid; however, ATF does not set a "price"
on any suspect or attempt to "buy" a conviction -.

"... restrict forfeitures of property. Abuses of
the forfeiture power are not limited to firearms
laws, but occur generally throughout the field of
tax law enforcement."

ATF policy restricts the use of the forfeiture
power. It is not our policy, for example, to
routinely seize a collector's entire collec-
tion or a licensed dealer's entire stock in
trade.
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... restrict prosecution use of prejudicial pub-
licity, The agency has been most obvious in pro-
viding by formal order encouragement to seek
publicity which damages the individual's reputa-
tion and influences judges and juries."

As stated above, our guidelines on publicity
are being reviewed. The purpose of this
review is to ensure their fairness and con-
sistency with Department of Justice guide-
lines.

"... grant additional protection to agents against
reprisals for refusals to engage in illegal activi-
ties."

I believe the Civil Service Reform Act pro-
vides ample protection for employees. I
know of no instance in which an ATF employee
has been directed to commit an illegal act.
There will be none under my direction. If
there is any merit to allegations that
employees of this Bureau have been directed
to commit illegal acts, they should be brought
to my attention or to the attention of the
Department of Justice for prosecution.

"... expand civil remedies available to injured
parties. A civil remedy for entrapment ought to be
recognized. The Government should be prohibited
from indemnifying an agent should a judgment be
obtained against him."

Entrapment is prohibited in ATF in both
criminal and civil proceedings. The scope
of the remainder of this suggestion goes
beyond the purview of ATF.

We hope that this information and the information provided
for the record is useful to you in your continuing over-
sight of ATF operations. Without being defensive, we
have tried to shed additional light on those actions that
we have found to be defensible. In those instances where
we have found our prior activities, practices, and policies
not in keeping with good law enforcement practices or no
longer appropriate, we have been or are in the process of
developing new policies and procedures. We will continue
to review our activities to ensure that they meet the
highest standards of professionalism.

I believe that this review process, and the development of
reasonable policy and guidelines, and the organizational
changes I am making will ensure that ATF as an institution
achieves those high standards. I have now been in ATF
approximately 6 months. I have found the personnel to
be capable and dedicated to the protection of society
against criminals. I have found the programs to be gen-
erally sound. Where there are exceptions, I am taking
remedial action. I believe that the best means to ensure
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that abuses do not occur and that morale remains at a high

level is to institute positive, affirmative programs.

We have done this not only in firearms enforcement but

also in explosives, arson, alcohol, and tobacco smuggling.

Please let me know if we can provide more information to

complete the record or to assist in your review.

Sincerely yours,

q• (2-01.4smo.N
Director

Senator DECONCINI. Since the transmission of these assurances, the
subcommittee has received disquieting reports that the Bureau's ways
may not have been changed, that it may have continued to expend
public monies in attempts to damage law-abiding citizens, to confiscate
firearms in excess of its lawful powers and to misuse administrative pro-
ceedings with the aim of punishing persons acquitted of wrongdoing.
We will initially take the opportunity to hear from several persons who
have come forward with evidence of continued behavior of this type
and then hear from representatives of the Bureau in relation to their
reforms and recent performance.
Senator Schmitt, we are very pleased to have you here. Do you have

any opening statement?
Senator Salmrrr. I do not, Senator. I appreciate your opening state-

ment. I think that you have outlined the problems we are faced with
very well. The "strawman" type efforts seem to have gone astray. I am
happy to know that one of your witnesses will be Mr. Paul Hayes. He
and his wife have been subjected to these kind of activities and I think
you will find their testimony in the New Mexico experience very en-
lightening. Senator Domenici, not a member of the committee, has
joined us and may have a remark or two.

Senator DECONCINI. Do you have any opening remarks, Senator?
Senator DOMENIC'. Mr. Chairman, I didn't if you intended to take

Paul and Willie Hayes as witnesses earlier on, I was just going to
introduce them to you. Senator Schmitt knows them well. I just have a
few observations based upon their contentions and certainly I do not
intend to participate. Before you do call them I want to indicate my
personal appreciation to you and the subcommittee for your continual
concern in this area and I do hope that the testimony of these two
citizens, if what they have told Senator Schmitt and I is basically the
fact, and I have no reason to believe that it is not, will be helpful in
your continued effort to see that the employees of the Federal Gov-
ernment, even though they are in law enforcement and have a difficult
job, behave in a normal and reasonable manner and have not been
abusive or overreaching. So, if you intend to call them, I will introduce
them.

Senator DECONCINI. We will call them at this time because of your
presence, Senator Domenici, and Senator Schmitt. We will call Paul



13

.‘

and Willie Hayes—if you will please come forward—and with their
attorney. Senator Domenici?

Senator DOMENICI. Mr. Chairman, might I first say that while I don't
know Paul and Willie Hayes personally, I have known of them for a
long time. They have known my family, including my father, for many
years, but more importantly, the friends that they have in our State

have contacted me on a number of occasions concerned about what was
happening to them, and based upon their past lives that these friends
know about they indicated a genuine concern about their well-being.
Basically they have been, I think the right word is dragged through the
wheels of justice by the Bureau of Alcohol, Tobacco and Firearms.
Because of this ordeal this gentlemen's health is broken, he spent
$17,000 defending himself, and still is not rid of the problem.
As I understand it., the Bureau had such a wonderful case it took the

jury 7 minutes to decide that they were innocent. That hasn't ended the

matter. They thought it did, but apparently they are still involved.
Much of their property has still not been returned to them, things that

they need. They still can't conduct their business.
I tried in my own way—and I don't like to ever interfere in matters

that are pending of a criminal nature—but I tried to find out what the

case is about and to offer some moral support. I am confident that
there is a better way to handle problems of this type, and I am sure

they will be sincere in their testimony today. I don't believe they have

lengthy prepared statements. I think they just want to tell you and

Senator Schmitt, and the entire Appropriations Committee and the

Senate—want to tell you what has happened to them and I appreciate

your taking time to listen to them. Thank you very much, Mr. Chair-

man, and Senator Schmitt.
Senator ScHmrrr. Just to thank Senator Domenici for his words and

the Hayes for coming and sharing with the committee their problem. I

think it is one which may have deeper roots than just the actions of

individuals of the Department that they have had to deal with. There

may be a pressure that comes just from the bureaucracy, itself, that

forces these kind of things to happen more frequently than they ever

should.
Also, a question of equity is raised. If under criminal statute persons

are aquitted of an accusation, how do we insure that the bureaucracy

does not continue to take this to lower and lower standards of proof

until finally they win.
I have some questions about it. I don't have any answers but I

certainly have some questions in my mind of whether this is an

equitable way for the wheels of justice to turn.
Welcome, folks.
Senator DECONCINI. Thank you, Senator Schmitt and Senator

Domenici for your interest in this area. We are pleased to have you,

Mr. and Mrs. Hayes, with your attorney. Whoever would like to testify

in behalf of the experience that you have had, please proceed.
Mr. HAYES. Both?
Senator DECONCINI. Yes; you may.
Mr. HAYES. We have been in business in rural New Mexico for 29

years.

64-664 0 - 80 - 2
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Senator DECONCINI. Where is that?
Mr. HAYES. About 20 miles south of Albuquerque.
Senator DECONCINI. Is that where you live now?
Mr. HAYES. Yes; I have been a licensed gun dealer for more than 20

years and had no problems ever until April 1978. Since I had this open-
heart surgery, I have a lapse of memory. So I may forget what I say. If
I do, she can correct me. The doctor-
Senator SciimiTr. She has had a license to do that for a number of

years. [Laughter.]
Mr. HAYES. The doctor said I may never be better, but I hope to

become, better as far as memory is concerned.
In April 1968-
Mrs. HAYES. 1978.
Mr. HAYES. 1978, they used the "strawman" tactic on us. I am sure

you are all familiar with what that is. They started with eight or nine
counts of illegally selling of firearms. They contended that I knew that I
was selling that gun to an out-of-State resident. I did no such thing.
The man had a New Mexico license and signed it, and the purchaser
was from New Mexico with a valid license. I have the forms here to
prove it, where he signed.
[The information follows:]
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DEPARTMENT OF THE TREASURY
BUREAU OF ALCOHOL, TOBACCO AND FIREARMS

FIREARMS TRANSACTION RECORD

PART I - INTRASTATE OVER-THE-COUNTER

rISFEROR'S TRANS.V 
NO.

t

/ ID

NOTE Pkeue read and carefully follow instructions on reverse. Prepare an original only. Please type or print in ink.

SECTION A - MUST BE COMPLETED PERSONALLY BY TRANSFEREE (BUYER) Mao Instruction 3)
1 TRANSFEREE'S( Buyer's) NAME (Late. First, Middle) (Ms, Afra, Mtn) , 2. HEIGHT 3. WEIGHT 4. RACE

6. RESIDENCE ADDRESS (Ng.., Street, City, te, zip Code) ,-7

(A/Z2,5__• Y "/' ( i
o '

6. DATE OF BIRTH

./0-
7. PLACE OF BIRTH

7-7/

_ /(X/9/7‘,/•-'JY
8 CERTIFICATION OF TRANSF ER EEltBuyee) - An untruthful answer may subject you to criminal prosecution. Each question

must be answered with a "yes" or a "no" inserted in the box at the right of the question:

2 Are you under indictment or information in any court
for a crime punishable by imprisonment for a term
exceeding one year? IA ,

. . .
Z/

d. Are you an unlawful user of, or addicted to, marihuana,
or. depressant, stimulant, or narcotic drug?

,&d

. Have you ever been adjudicated nientally defective or
have you ever been committed to a mental institution?

•

i

A /

/)'

b. Have you been corfricted in any court of a crime punish.
able by impnsonrnent for a term exceeding one year?
(Note: The actual sentence given by the judge does not
matter-a yes anssser is necessary if the judge could have
riven a sentence of more than one year. Also, a -yes'.
answer is required if a conviction has been discharged,
set aside, or dismissed pursuant to an expungement or
rehabilitation statute.)

,Z,/..2

P. Have you been discharged from the Armed Forces
under dishonorable conditions?

g. Are you an alien illegally in the United States?
,

c. Arc you a fugitive from Justice? /1/.1
/1 6/

h. Are you a person who, having been a citizen of the
United States, has renounced his citizenship? 4/7

I hereby certify that the answers to the above are true and correct. I understand that a person who answers any of the above
questions in the affirmative is prohibited by Federal law from purchasing and/or possessing a firearm. 1 also understand that the
making of any false oial or written statement or the exhibiting of any false or misrepresented identification with respect to this
transaction is a crime punishable as a felony.

TRANSFEREE'S ( uyer's) SI TURE

(1.-___-. Ns • -

DATE

</'3/7Y

SECTION B - TO BE COMPLETED BY TRANSFEROR (SELLER)

D IS KNOINN TO ME
THE PERSON DESCRIBED IN SECTION A:

IA HAS IDENTIFIED HIMSELF TO ME IN THE FOLLOWING MANNER"

9, TYPE OF IDENTIFICATION (Driver's License, etc. Positive identification Ls re.
putreci. A k,ctal Securiteard is not considered positive identification.) X

I. 1, L, ../1•4-e--

10. NUMBER ON IDENTIFICATION

4 -/ Ai 

On the basis of: (1) the statements in Section A; (2) the verification of identity noted in Section B; and (3) the information
in the current list of Published Ordinances, it is my belief that it is not unlawful for me to sell, deliver or otherwise dispose
of the firearm described below to the person identified in Section A.

11 TYPE (Pistol, rifle, etc.)

.,.

12. MODEL

3(

13. CALIBER OR
GAUGE

3• , ,

14. SERIAL NO.

0 g 1-3 677
MANUFACTURER15.  (and imparter, if any)

16. TRADE/CORPORATE NAME. AND ADDRESS OF TRANSFEROR (Seller) (Hand stamp may be
used) COLE'S ie'tERCANTILE,

2235 Bosque Farms B'vd.
/7). BosqLe Forms, N.M. 37068

17. FEDERAL FIREARMS
LICENSE NO.

585-03 2-02-LIZ-n022a..
18 TRANSFER.' WS (Seller's) SIGNATURE (5C5 ,r27.,

----%
Lei ,1-- 4--L'ciAV

ili.,..:17,ANSFENOR'S TITLE

(O. tv—pz.14_,-

20. TRANSACTION
DATE /

/- 0
•IC IL/WV OC , •CC 1.1

xxxxxxxx
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DEARTMENT OF THE TREASURY
BUREAU OF ALCOHOL, TOBACCO AND FIREARMS

FIREARMS TRANSACTION RECORD ,

PART I - INTRASTATE OVER-THE-COUNTER

TR • - SF EROR'S TRANS-
ACTION NO.

4 //3
,,,,,,,• Please read and carefully follow instructions cm revere, Prepare an original only. Please type or print in Mk.

SECTION A - MUST BE COMPLETED PERSONALLY BY TRANSFEREE (BUYER) IS.. Instruction 31

1. TRANSFEREE'S (Buyer's) NAME (Last First. Mscidie) (Mr., A.rs., Mac)

72
- i 1 /7,.y ..,./ ,

2. HEIGHT

?

3 WEIGHT

c,2-6 Ir5

4. RACE

5. RESIDENCE ADDRESS (No., Street, City, Starr, Zip Code) 
eP7e) 7

I 

.

/ A',-,'s'..\' 4'..-

6. DATE OF BIRTH 7 PLACE OF 3IRTH

8. CERTIFICATION OF TRANSFEREE (duYer) - An untruthful answer may subject you to criminal prosecution. Each question
must be answered with a "yes" or a "no" inserted in the box at the upht of the question:

a. Are you under ,ndi,tment or information in any court
for a crime punishable la) imprisonment for a term
exceeding one year?

s.

d. Are you an unlawful user of, or addicted to, marihuana,
or a depressant, stimulant, or narcotic drug?

/al

e. Have you ever been adjudicated mentally defective or
have y Du ever been committed to a mental institution? ...)b. Have you been convicted in any court of a crime punish-

alde by imprisonment for a term exceeding one year?
(Note, The actual sentence given by the judge does not
matter -a yes answer is necessary if the judge could have
groin a sentence of more than one year. Also, a "yes"
answer is required if a conviction hu been discharged,
set aside, or dismissed pursuant roan expungement or
rehabilitation statute.)

Ill; ,.2

f Have you been discharged from the Armed Forms
under dishonorable conditions? /,'&

g Axe you an alien illegally in the United States? Z/C,
c. Are you a fugitive from justice?

/*,..,7
h Are you a pecans who, having born a citizen of the

United States, has renounced his citizenship?

I hereby certify that the 311S, err to the above are true and correct. I understand that a person who answers any of the above
questions in the affirmative is prohibited by Federal law from purchasing and/or possessing a fireami. I also understand that the
making of any false oral or written statement or the exhibiting of any fills,. or misrepresented identification with respect to this
transaction is a crime punishable as a felony.

TRANSFEREE'S (Buyer's)

--i/

DATE

,//''S'Y 7
v.-- SECTION B - TO BE COMPLETED BY TRANSFEROR (SELLER)

/ 0 IF KNOWN TO ME
THE PERSON LrESCRIBED IN SECTION A: IDENTIFIED HIMSELF TO ME IN THE FOLLOWING MANNER

9. TYPE OF IDENTIFICATION (Driver's License, ere. Postrise identification is re-

quired. A Sdcial Secmrity card is not considered potitive identification-)

c< -1---e---

10. NUMBER ON IDENTIFICATION

On the oasis of! (1) the statements in Section A; (2) the verific.tion of identity noted in Section B; and (3) the information
in the current list of Published Ordinances, it is my belief that 't is not unlawful for me to sell, deliver or otherwise dispose
of the tireami described below to the person identified in Section A.

1 t. TYPE (Pistol, rifle, etc.)
/7

12. MODEL

/4

I 11 CALIBER OR
GAUGE

14. SERIAL NO.

4,---4-4,____rs. MA UFACTURER (and importer, if any)

e ô-
16. TRADE/CORPORATE NAME AND ADDRESS Ontkl_ Ft ErOR-6SeNnirtnii stamp may be

used/

2235 Bc::-,ue rarms Elvd.

B..-;scquc, Fcrms, N. M. 37068

17. FEDERAL FIREARMS
LICENSE NO.

85-032-02-L7-0O233

ts TRAN ROR'S (Seller's) SIGNATURE (..,L);); L().'Hk*StesNSFEROR'S

'-'1- (Lt.() if 1--)---d-V,L.,,--
TITLE

-62/---n_a_—,--

20. TRANSACTION

-4 4-- .1 — 7 E
Tr itnt)./1 4.471 . PT ! 13- EDITION OF 10-75 MAY BE USED

•

•

xxxxxxxx
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DEP 
BUREAU OF ALCOHOL, TOBACCO AND FIREARMS

FIREARMS TRANSACTION RECORD

PART 1 - INTRA-STATE OVER-THE-COUNTER

TRANSFEROR'S TRANS-

NOTE: Please read and careful)) follow Instructions aei reve,,a'. Prepare an original only. Please type or print in ink.

SECTION A - MUST BE COMPLETED PERSONALLY BY TRANSFEREE (BUYER) IS. Instruction 31
1. TRANSFEREE'S (Buyer's) NAME (Lars First, Middle) (Mr., Mix, Min.)

e /
ptiNe. Y /f-E4/ 1

2. HEIGHT

5- 7/
4.

3. WEIGHT

2O

4. RACE

C
5. RESIDENCE ADDRESS (No., Street, City, Slate, Zip Code)

iS?,00 /4/19/41LS Al t t) . Y7/07

6 DATE OF BIRTH

/7- ,Ik-Vy

7. PLACE OF BIRTH

1,4•51cleV, 4),0,
8. CERTIFICATION OF TRANSFEREE (Buyer) - An untruthful answer May subject you to criminal prosecution. Each question

must be answered with a "yes" or a "no" inserted in the box at the nght of the question:

a. Are you under indictment or inforrnation in any court
for a crime punishable by imprisorunent for a term
exceeding one year?

A /6
d. Are you an unlawful user of, or addicted to, marihuana,

or a depressant, stimulant, or narcotic drug?
fdIO

e. Rave you ever been adjudicated mentally defective or
have you ever been committed to a mental institution?

Or-141
! . Have ou been convicted in any court ol a Imppunish-

able by imprisonment for a term exceeding one year?
(Note: The actual sentence given by the judge does not
matter-a yes answers necessary if the judge could have
over a sentence of more than one year. Also, a ''yes”
.mswer is required if a conviction has been discharged,
set aside, or dismissed pursuant to an expungernent or
rehabilitation statute.)

Ai 0 C. Have you been discharged from the Armed Forcesbe
under dishonorable conditions? Ak,'

g„ Are you an alien illegally in the United States? /06
c. Are you a fugitive from justice?

IV
S. Are you a person who, having been a citizen of the

United States, has renounced his citizenship?United ,4)0

I hereby certify that the answers to the above are true and correct. I understand that a person who answers any of the above
questions in the affirmative is prohibited by Federal law from purchasing and/or possessing a firearm. I also understand that the
making of any false oral or written statement or the exhibiting of any false or misrepresented identification with respect to this
transaction is a crime punishable as a felony.

TRANSFEREE (fiuyer'i.) SIGNATURE

IM

DATE

1--'. 7-2 p
SECTION B - TO BE COMPLET 0 BY TRANSFEROR (SELLER)

CD IS KNOWN TO ME
THE PERSON DESCRIBED IN SECTION A. --,

_P'HAS IDFNTIFIED HIMSELF TO ME IN THE FOLLOWING MANNER

9. TYPE OF IDENTIFICATION (Driver's License, etc. Poattive idennfication is re-
qi,,,,i. A Social Security card is_not colafileSed pi,;it(te id.entiflA!len.) I

/"-- ..' / , ___, , e ., /1 . ,..Th -,.- -

10. NUMBER ON IDENTIFICATION

On the basis of: (1) the statements in Section A; (2) the verification of identity noted in Section B; and (3) the information
in the current list of Published Ordinances, it is my belief that it is not unlawful for me to sell, deliver or otherwise dispose
of the firearm described below to the person identified in Section A.

it. TYPE Mato!, rifle, et

-,--. .

12. MODEL

/ //-2
13. CALIBER OR I 14. SERIAL NO. ,

GAUGE •./

1 4,,j--- C; / i
15. MANUFACTURER (arid importer, if any)

• --\
i _,..-

1 
,.....-4

16. TRADE/CORPORATE NAME AND ADDRESS ID-T,H.11' tISEFIO-R{$414er),044,ki stamp may be
wed/ %.,../L- ,., I.,..:i',...P.INIILC

2235 Doc,c,va Farms B:vd.

, 13sque Farms, N . M. 37063 5s5

17 FEDERAL FIREARMS
LICENSE NO.

2-032-02-L7-00 33

It. TRANSFER 'S ,IsaIG ATU / rr7t 
. --- __.- 

-,.---7 l/ •-•,-_Y

z 

.1

„..,
.e.6, NSFEROR'S TITUP

f_ ( A .(

20. TRANSACTION/

ATF FORM 4473 -PT 1 f 3-76) EDITION OF 10-25 MAY BE USED

xxxxxxxx
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DEPARTMENT OF THE TREASURY ifBUREAU OF ALCOHOL, TOBACCO AND FIREARMS
FIREARMS TRANSACTION RECORD

PART 1 - INTRA-STATE OVER-THE-COUNTER

TRA, SFEROR*S TRANS-ACT ON NO.

/
NOTE. Please read and carefully follow initructione ors reverse, Prepare OA origInal only. Plergee type or print Or ink.

SECTION A - MUST BE COMPLETED PERSONALLY BY TRANSFEREE (BUYER) IS.. immuction 3)1 TR A I.I SP EREE'S (Buyer's) NAME (Last, First, Middle) (Mr., Mrs., Mat) 2. HEIGHT
./

q

3, WEIGHT

/ 95

4. RACE

5. RESIDENCE ADDRESS (No., Street City, State, Zip Code)
6" 4 4 E ink 60.rit,y NE /44.111. >1)6

/77/hi.lai Oei-jue, A/e 4., di f A i - eZLOJ

6 DATE OF BIRTH

7 71/4 7/

7. PLACE OF BIRTH

i :./37 I —TeX4$vB. CERTIFICATION 814F TRANSFEREE (Buyer) --An untruthfLI answer may subject you to criminal prosecution. Each questionmust be answered with a "yes" or a "no" inserted in the box at the nght of the question:

a. Are you under indictment or information an any cant
for a crime punishable by imprisonment fort term
exceeding one year? /0

d. Are you an unlawful user of, or addicted to, marihuana,
or a depressant, stimulant, or narcotic drug?

e H 
been adjudicated mentally defective or

have youyyoouu L7everr been committed to a mental institution?
/1/0

S. Have you been convicted in any court of a crone purush-
alit by imprisonment for a term exceeding one year?
(Note, The actual sentence given by the judge does not
matter-a yes answer is necessary if the judge could have
given a sentence of more than one year. Also, a "yes"
anSWer is required if *conviction has been discharged,
set aside, or dismissed pursuant to an expungement or
rehabilitation statute.)

C

f. Have you been discharged from the Armed Force,
under dishonorable conditions?

/Vo
g Are'you an alien illegally in the United States?

A/0

4/0

c. Are you a fugitive froni justice?

4
,
0

h. Are you a person who, having been a citizen of the
United States, has renounced his citizenship?

I hereby certify that the answers to the above are true and correct. I understand that a person who answers any of the above
questions in the affirmative is prohibited by Federal law from purchasing and/or possessing a firearm. I also understand that the
making of any false oral or written statement or the exhibiting of any false or misrepresented Identification with respect to this
transaction is a crime punishable as a felony.
TRANSFEREE'S (Buyer's)SI- ATURE

si---T"--Th 0,-,....--n AA-7G—

DATE
 // /

SECTION B - TO BE COMPLETED BY TRANSFEROR (SELLER)
THE PERSON DESCRIBED IN SECTION A, El IS KNOWN TO ME LIDENTIFIED HIMSELF TO ME IN THE FOLLOWING MANNER,HAS
9. TYPE OF IDENTIFICATION (Driver's License, etc. Positive Identification a re.

quwed. A Socialjecurity card is not considered positive Identification.)
10. NUMBER ON IDENTIFICATION

On the basis of: (I) the statements in Section A; (2) the verification of identity noted in Section B; and (3) the information
in the current list of Published Ordinances, it is my belief that it is not unlawful for me to sell, deliver or otherwise dispose
of the firearm described below to the person identified in Section A.
i 1. TYPE (Puto& rifle, err.)

,,,,..4

12. MODEL

A'6.1- 6

13. CALIBER OR
GAUGE

,Z;up7(lely_/

14. SERIAL NO.

15. MANUFACTURER (and importer, if any)
)A r c_12,y1J)16. TRADc/COR;ORATE NAME AND ADDRESS OF retlfEigop,oritez,t(fien.ki. stamp 'nay be

used)

2235 Bosc;ue lar.-•s r,... vd.
-Bosque Forms, N.M. ..7068

17. FEDERAL FIREARMS
LICENSE NO.

: 5-032-02-LY-0O2 3 3

IS. TRANSF!)4OR'S (Seller's) SIGNATURE (,03

/-• 4 a -z-e .,....--
• • 1" FEROR S TITLE

.0.

120. TRANSACTIONpATE
__ 1— /c° - 7 Sc"

xxxxxxxx
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.1Z111,,A1U"d.21,1$111M.111111..IDME17= OF THE TREASURY
BUREAU OF ALCOHOL, TOBACCO AND FIREARMS

FIREARMS TRANSACTION RECORD

PART I - INTRASTATE OVR-THE.COUNTER

TRANSFEROR'S TRANS-
ACTION NO.

74/ //:/:....&..___5

NOTE. Plea.ae read and carefully fouorn instructions on reverse. Prepare an original only. Pkease type or print in ink

SECTION A - MUST BE COMPLETED PERSONALLY BY TRANSFEREE (BUYER) IS.. Inalivetion 3)
1 TRANSFEREE'S (Buyer's) NAME (Last, Firer, Middle) (Mt. Mr., Miu )

Cacpe rk.-k- f
I 

Gin ,,,./ 4 •
2. HEIGHT

, 9 , 3, WEIGHT

/ 9 5
4, RACE

5. RESIDENCE ADDRESS (N p., Street, City, State, Zip Code,
ei lie E (1 6 d ',re c / A/ Z ft 51-e' G.

1•11 r • - ve A/ /liexco vl 1.9

6. DATE OF BIRTH

r7 t, /
l'fiq7

7. PLACE OF BIRTH

/415 -4.- 1 --- ,ta5
8. CERTIFICATION OF TRANSFEREE (Buyer) -An untruthful answer may subject you to criminal prosecution. Each question

must be answered with a "yes" or a "no" inserted in inc box at the nght of the question:

a. Are you under indictment or information in any court
for a crime punishable by imprisonment for a term
exceeding one year?

/170

d. Are you an unlawful user of, or addicted to, marihuana,
or a depressant, stimulant, or narcotic drug?

e. Have you ever been adjudicated mentally defective or
have you ever been committed to a mental institution?S Have you been convicted in any court of a :rime punish-

able by inipnsonment for a term exceeding one year?
(Note: The actual sentence given by toe judge does not
matter-a yes ansuer is necessary if the judge could have
given a sentenm of more than one year. Also, a "yes"
,,nswer is requved if a convicLon ha, been discharged,
set aside, or dismissed pursuant to an expungement or
rehabilitation statiLe.1

/V°

f. Have you been discharged from the Armed Forces
under dishonorable conditions?

g. Are you an alien illegally in the United States?

4/0

c. Are you a fugitive from justice?

/441

wh. Are you a person who, having been a citizen of the
United States, has renounced his citizenship? / eV

I heieby certify that the answers to the above are true and correct. I understand that a person who answers any of the above
questions in the affirmative is prohibited by Federal law from purchasing and/or possessing a firearm. I also understand that the
making of any false oral or written statement or the exhibiting of any false or misrepresented identification with respect to this
transaction is a crime punishable as a felony.

TRANSFEREE'S ,Buye,$) Si A\TURE DATE /

b /2cf

SECTION B - TO BE COMPLETED BY TRANSFEROR (SELLER)
..-^ 0 IS KNOWN TO METHE PERSON DESCRIBED IN SECTION.A-i-

'lW HAS IDENTIFIED HIMSELF TO ME IN THE FOLLOWING MANNER
9 TYPE OF IDENTIF !CATION (Driyer's 4icense. et ." Postave identification as re-

quired. A Social Seruriry,eard is ny't considered strive identification.)

6 ,.• .// - 
10. NUMBER ON IDENTIFICATION

On the basis of: (I) the statements in Section A; (2) the verification of identity noted in Section B7 and (3) the information
m the current list of Published Ordinances, it is my belief that It is not unlawful for me to sell, deliver or otherwise dispose
di the firearm descri6ed below to the person identified in Section A.
it. TYPE (Pieroi, tVic,,etc.)

.

--„-.7,...._ .... li .,,,1 _ ... _. -

12. MODEL

,

13. CALIBER OR
GAUGE

(7

14. SERIAL NO.

/ ',._,_
15. MANUFACTURER land importer, Veiny) 

a
e"-'-"--'...) z ."-

( f ("/

16. TRADE/CORPORATE NAME AND ADDRESS OF TRANtaftSylay94knastasessigarnay be
usrd; -tts....e-s. • ,-,.

2235 Bcsquc Forrs f;%,-..'.

, / Bosque Forry., IA. M. Cnoll 485

17. FEDERAL FIREARMS
LICENSE NO.

-032-02-LT-70233
18. THANSF ROR'S (Setter's) SIGNATURE / (5-fa. TRANfFEAOR'S TITLE 20. TRANSACTION

'DATE

ATF FORM 73-PT44 1 13-761 EDITION OF 10-75 MAY BE USED

xxxxxxxx
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DF.PARTMENT OF THE TREASURY

BUREAU OF ALCOHOL, TOBACCO AND FIREARMS

FIREARMS TRANSACTION RECORD

PART I — INTRA-STATE OVER-THE-COUNTER

TRANSFEROA'S TRANS.
ACTION NO.

,

rif ,/,g
r

NOTE: Pk., read and carefully follow Instructions on revers,. Prepare en original only. Please type or print in ink.

SECTION A — MUST BE COMPLETED PERSONALLY BY TR ANSFEREE (BUYER) (So. Instruction 3)
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Mr. HAYES. So they sent 14 heavily armed Federal agents into our
place of business.
Senator DECONCINI. Was that Mr. Teddy Alford? There are several?
MTS. HAYES. Yes.
Mr. HAYES. The man's name was Roy Hodges in charge of the opera-

tion, a real goon if I ever met one. And they came into our place of
business. Mr. Hodges came in, put his arm around me and said, "Paul,
you are under arrest."
Mrs. HAYES. Alford.
Mr. HAYES. I said, "You are kidding. What in the world for?" He

said, "For violation of BATF regulations, of breaking firearm regula-
tions" and I looked at the badge—they said that is who he was. All
right. So they asked me if I would get up and get out of my place of
business. We live right behind the place of business. It adjoins the
store. So I told him that I would. They told me that they were going to
pick up 170, all my firearms, which later only proved to be 170, plus all
of the ammunition. And I said, "Well, I would like to at least witness
the taking." I said, "I believe I am entitled to witness the taking of my
property" and I worked almost 30 years, 20 years at that time, to buy
and pay for it.
They informed me that I had no rights, none whatsoever. They said,

"Your rights ended when we came in here to arrest you" and you have
no rights. And, "You get the hell out of this store." So I said, "I won't.
It is my property, it is paid for, it belongs to me and I will stay in
here." So with that, Hodges shook his fist at me and he said, "If I have
to tell you one more time to get out of this building it is going to go
real bad with you."

Well, I had a slight heart problem prior to that time and I was ex-
periencing some pretty bad chest pains and I told Mr. Alford that I was
a little bit sick. He said, "Well, I will assign one of the agents," he said.
"One of the agents can take you back to your bedroom and you can go
to bed." I did. I took a couple of heart pills and later I felt better.
So we tried to contact our attorney and tell him what was happening

but he was in court in Albuquerque and we couldn't get him. So they
took us to Albuquerque. While there was no physical abuse, there was
certainly plenty of their terrible talk, you know. They called me some
names that I wouldn't care to repeat before this committee because
there are ladies present. And I don't think that kind of talk is necessary.
Anyway, that is what they did.
They took us to town, arrested us, booked us. I think that is the

proper name for it, and mugged us, at least took our pictures.
Then we posted bail for ourselves and got out. And my wife had a

heart attack while we were in the courthouse. And one of those agents
from the goon squad by the name of Barnett, claimed to be named
Barnett, I said to him, I said, "Man, I think she is dead." I said, "Look,
she is blue as she can be." I said, "Can't you do something?" So he was
chewing tobacco which is quite all right. He spit over toward the ash-
tray and he said, "Not my fault. I can't do anything for her." I said,
"What do you mean it is none of your fault? You caused it, if you
hadn't come out there and picked us up and arrested us she wouldn't
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be in this condition." Of course she was unconscious at that time. She
didn't know what was going on.
So that was initially what happened during the arrest.
And then that was in April and in July, I had a massive heart attack

and had to have emergency open-heart surgery which cost me $26,300
and with no insurance. I had to pay that. I will back up a little bit.
We are not young, you know. We had intended to retire last year.

We thought we could retire, quit work, and retire. Now, thanks to the
Bureau of Alcohol, Tobacco and Firearms, I can never quit. I doubt
that I will live long enough to pay my bills. I am so deep in debt, was
just sued last week in U.S. District Court in Albuquerque for another
$4,300 attorney fees which I can't pay. I just cannot pay it. I don't have
the money to pay it.
So then they pulled the administrative, something called administra-

tive hearing.
Senator DECONCINI. Mr. Hayes, let me get the sequence correct now.

The arrest was made in April 1978?
Mr. HAYES. That is right.
Mrs. HAYES. Twenty-sixth.
Senator DECONCINI. The arrest was made the same time as this

"strawman"?
Mrs. HAYES. No, the "strawman"-
Senator DECONCINI. That occurred before that?
Mrs. HAYES. Right.
Senator DECONCINI. That occurred when, February?
Mrs. HAYES. It started in April.
Senator DECONCINI. That is represented by these sales here of

firearms.
Mrs. HAYES. That is right.
Senator DECONCINI. The forms from Teddy Alford, Kenneth

McKinney, and Danny Carpenter. Is that right?
Mrs. HAYES. Yes.
Senator DECONCINI. And one more, Jack Barnett?
Mrs. HAYES. Yes.
Senator DECONCINI. These were the people who came in?
Mrs. HAYES. Yes.
Senator DECONCINI. And supposedly bought firearms and you were

arrested as supposedly violating the laws based on these cases?
Mrs. HAYES. That is right.
Senator DECONCINI. You are selling to out-of-State residents? How

many counts were you charged with?
Mrs. HAYES. Something like eight.
Senator DECONCINI. The arrests occurred in April 1978.
Mrs. HAYES. 1978.
Senator DECONCINI. Then what happened afterward? Then you had

your heart attack?
Mrs. HAYES. In July.
Senator DECONCINI. Then you went to trial?
Mrs. HAYES. We had to wait 6 months. The doctor wouldn't release

Paul to go to trial until January, January 1979.
Senator DECONCINI. You had a trial in January 1979?
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Mrs. HAYES. Yes, a week of trial.
Senator DECONCINI. That is where the 7-minute verdict was?
Mrs. HAYES. It was after that. The judge gave instructions, they went

out, the jury went out and then they went out just a few minutes and
they came back for more instructions and soon as they got the last
instructions, 7 minutes later they acquitted on all charges.

Senator DECoNciNi. Were you both charged?
Mr. HAYES. We both were.
Senator DECONCINI. Are you both on the license?
Mrs. HAYES. No; I was charged with aiding and abetting because I

took the money.
Senator DECONCINI. You were both acquitted?
Mrs. HAYES. Yes.
Senator DECONCINI. After the acquittal, then can you tell us what the

next procedure was or involvement you had?
Mrs. HAYES. They took our license.
Senator DECONCINI. How did they do that?
Mrs. HAYES. The judge asked, they took it the day of the arrest.
Senator DECONCINI. You are out of business from that day on?
Mr. HAYES. We had to, the judge asked me for my license.
Senator DECONCINI. At the time of the acquittal?
Mr. HAYES. At the time of the trial. Before that, after that, between

the arrest and the trial we had a letter from the Bureau and they oper-
ated on that letter.

Senator DECONCINI. That was a conditional license or something
along that line pending outcome of the trial?
Mr. HAYES. That is what it was. Yes.
Senator SCHMITT. Without the confiscated firearms. Is that correct?
Mr. HAYES. Yes; they still have our firearms.
Senator Scirvirrr. They had those during the period?
Mrs. HAYES. They still have them. They are in Albuquerque at the

U.S. Marshal's office. They are still there. Paul went out last July and
looked at them. But they are damaged pretty bad.
Mr. HAYES. They took special pains to damage those guns. They took

new guns, new Winchesters, new Remingtons, Marlins, deliberately,
someone had deliberately destroyed my property.

Senator DECONCINI. Did they do that in your premises?
Mr. HAYES. Part of it in my presence.
Senator DECONCINI. In the process of packing or taking them out?
Mr. HAYES. They took them out of the boxes.
Senator DECONCINI. Are those photos that you took?
Mrs. HAYFS. Yes; our son took a lot of photos. But the agents took

all of the pictures except what you see here. They said that we were not
allowed to take them, it was against the law for us to have pictures.

Senator DECONCINI. Will you describe, were you there as they sup-
posedly packed?
Mrs. HAYES. Both of us were.
Senator DECONCINI. Will you describe the treatment of the weapons?
Mrs. HAM. They took us to Albuquerque right away, and booked

us. They came up and got us while we were, they made bond for us.
Until he brought us back-



24

Senator SCHMITT. Senator Willie Chavez?
Mrs. HAYES. No, Tibo Chavez. They brought us back home and they

were packing all of our guns and they had cameras and went all over
the house. I don't know what they were looking for, but just all over
the house with cameras and Paul had failed to make his bed. I was
going to make his bed. They said they were going to tear the bed up
and look under the beds I guess. I don't know what they were looking
for.

Senator DECONCINI. Did they show you a warrant?
Mrs. HAYES. Yes; It was a blanket warrant. In fact, they could have

searched the whole city with that warrant.
Senator DECONCINI. Did you witness them then pack or store the

guns?
Mrs. HAYES. Yes; they wouldn't let us.
Senator DECONCINI. Did you watch them take the guns from your

business and put them in boxes?
Mrs. HAYES. We tried to. '
Mr. HAYES. I went back in there the second time and told them that

I wanted to make an inventory of what they were taking.
Mrs. HAYES. They made an inventory.
Mr. HAYES. He said we will attend that. That does not concern you in

the least.
Senator DECONCINI. Did you see them pack or mistreat any of those

weapons?
Mr. HAYES. Yes, very definitely.
Senator DECONCINI. Finally they told you to leave?
Mr. HAYES. Three times they threw me out.
Senator DECONCINI. How many guns involved did they take?
Mr. HAYES. One hundred and seventy.
Senator DECONCINI. What kind of value would you estimate that at?
Mr. HAYES. They were worth today at least, today's market prices, the

way guns have increased in the past 2 years, $70,000.
Senator DECONCINI. What were they worth in 1978?
Mr. HAYES. I would say $40,000.
Senator DECONCINI. After you then go to trial for 1 week, you are

acquitted, then go ahead and what other—
Senator Sanvirrr. Excuse me, Senator, would you yield? Is it your

understanding that had there been an actual violation of the law, the
confiscation is supposed to be limited to the weapons involved in the
transaction and not to the total property?

Mrs. HAYES. That is correct.
Senator SCHMITT. That is your understanding?
Mrs. HAYES. Right. When they took all the guns, the guns weren't in

violation. But nevertheless they did. They took everything. They took
all my—we have a pawnshop. I had to close the pawnshop for 4
months because I had no records. They sent out copies but they were
not complete copies, so I couldn't continue to do business. So I had to
close the pawnshop until I could clear it out and start over. They still
have my records, all of our records. They still have everything. We
haven't gotten anything back.
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Senator DECONCINI. What happened after the trial? The trial was in
January 1979.
Mrs. HAYES. Right. Then in February we went back to get our—the

lawyer filed a motion to get our guns back. And the judge in Albu-
querque released the guns to us and then the Government arrested the
guns. We have papers where it says U.S. Government versus 170 guns
plus so much ammo. So then we couldn't get the guns back.
Senator DECONCINI. Do you know on what basis that was?
Mrs. HAYES. Same charges, exact same charges.
Mr. HAYES. They were there for possible illegal purposes.
Senator DECONCINI. You never were able to get the guns back?
Mr. HAYES. Not yet.
Mrs. HAYES. We have to go to trial May 6, next month.
Senator DECONCINI. You have brought an action?
Mrs. HAYES. No; they brought an action.
Senator DECONCINI. They brought an action to get title to the guns?
Mrs. HAYES. Yes.
Mr. HAYES. They want to keep my property.
Mrs. HAYES. We hired Mr. Koch here to try to get our property back

from them. Then we had to go to a hearing, I did. Paul had had some
trouble with his heart and the doctor wouldn't allow him to go. So in
September we had an administrative hearing. I went alone with the
lawyer and it was an all-day business. We had a 30-minute break for
lunch. It was the same charges, the same witnesses, the same deposi-
tions, we went through the complete criminal trial that day.

Senator DECONCINI. This is for the license?
Mrs. HAYES. For the license. They did issue the license back to me.
Senator DECONCINI. You have the license now?
Mrs. HAYES. He does.
Mr. HAYES. The first day—it was blank, it wasn't signed by the

regional director and we wouldn't accept it because I thought, well,
since they have done so many dirty, low, underhanded tricks, no telling
what they are trying to do this time. So they sent me an unsigned
license. I wouldn't accept that thing. And I called Mr., I believe it was
Mr. Justice, Justin, in Dallas, Tex., and he said don't operate on that
unsigned license.

Senator DECONCINI. Who is he?
Mrs. HAYES. You didn't call him. Mr. Bernard I think you talked to.

I would like to go back a few minutes. When we realized they were
agents, we knew they were agents when we were selling the guns, but
we didn't know we were doing anything wrong because they were New
Mexico license plates. We called Mr. Justice in Dallas, regional director
at that time before Mr. Bernard came in, and we asked Mr. Justice,
Paul did, why, what was going on, what did they want from us? We
told him exactly what we had done. He said, well, don't sell them any
more guns if they come back. He said they are from the Enforcement
Division, I believe that is what he told me, and don't sell them any
more guns and he gave us his home phone and he said if you have any
more trouble with them, call me night or day at home or in the office.

Well, then they came back and that is when, they didn't come back
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any more to buy guns after we called Mr. Justice, but on April 26, they
came back and arrested us in the afternoon. It was in the afternoon
about 1:30. I was so scared, we were so petrified, because we came
from a very secure background and being raised as a minister's daugh-
ter, I had been sheltered all my life. I could not believe that the U.S.
Government would do this to anyone. I just, it was unreal to me.
So I sat on the couch and I said, I can't believe this. I don't believe

this is happening. The Government is supposed to be for the people,
not against the people. So anyway, when they started to put us in the
car, my husband asked them not to handcuff me, he said please don't
handcuff my wife, he said she isn't going to run away. So they didn't
handcuff either one of us, but they took us up to the Federal building
and I think it is on the llth floor, wherever they are. That is when I
passed out. I told Mr. Barnett, I said, "I am sick." We just came up the
elevator, I said, "I am terribly sick." I said, "I have to go to the rest-
room." As we got almost to the door, I remember reaching for the
knob, I don't remember anything else. Then when I woke up, there was
a bearded man over me screaming, "Get the rescue squad." So I raised
up, Paul helped me up off of the floor, they took me in to an office
and they did call a nurse and then I started throwing up and I vomited
for like 30 minutes before I could finally control myself.
Then they took us over to the, I believe it was the magistrate and

booked us.
Senator ScHmirr. After the trial, as the chairman has asked, you then

got your license back?
Mrs. HAYES. Not until September 1979. The hearing was—
Senator Scitmrrr. And the present situation is that you—
Mrs. HAYES. We have a license.
Senator Salm= [continuing]. Are being sued for the ownership of

the guns, title of the guns.
Mrs. HAYES. Right.
Senator SCHMITT. When is that trial?
Mrs. HAYES. May 6. So evidently it is the same charges all over again.
Mr. HAYES. This makes the third time they tried us. They can call

any time the detective determines they want us because I don't know
anything about.those technical terms, don't know anything about the
law.

I will say this, if this is law in the United States, then I am damned
sorry I ever fought for this country.

Mrs. HAYES. Another thing, they haven't quit. We have had many
undercover agents come in the store since that time. By this time we
can spot them. One fellow, I think it was about 3 weeks ago, he came
in with a tape recorder. That is what they do, they always have a tape
recorder. He was looking at some of our pawn items, he bent over and
his shirt came up and he had a tape recorder in the back of his pants.

Just a couple of weeks ago we had three of them come in and try to
buy a gun, same thing. I don't understand how they think we can be so
stupid to do that all over again. For $36, which we made on the guns
that we sold them, we would go through this? That isn't logical.

Senator DECoNciNt. You said—excuse me, Senator. You said that you
knew they were undercover agents, you knew they were coming in?

•
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Mrs. HAYES. Yes; we never had any trouble like this.
Senator DECONCINI. In April 1978. How did you happen to know

that?
Mrs. HAYES. One after another, the same time.
Senator DECONCINI. Did you know them personally?
Mrs. HAYES. No.
Senator DECONCINI. How did you know they were undercover?
Mrs. HAYES. Because you can tell.
Mr. HAYES. I have been in law enforcement ever since, well about 28

years. I was constable for 10 years, and for almost 30 years now I have
been a bonded special deputy sheriff and still am in our.county. And
after that many years, you can pretty well tell a law official when you
see one. You can normally tell by their pattern of action.

Senator DECONCINI. You didn't attempt to ask them?
Mr. HAYES. I did.
Mrs. HAYES. They lied.
Mr. HAYES. They said no way, no, no, no.
Senator DECONCINI. Did you ask them if they were law enforcement

or undercover agents?
Mr. HAYES. Yes.
Mrs. HAYES. Both of them.
Mr. HAYES. Carpenter and Alexander, they said, "No, what makes

you think that?"
Mrs. HAYES. One of them told us, "I am staying with my brother-in-

law here who lives here." But it was a nightmare. It was a complete
nightmare.
Senator DECONCINI. For the record I would like to introduce at this

time without objection a letter from the Department of Treasury, Mr.
Stuart. It is a memo of October 17, 1979. The subject is from the
hearing officer regarding the hearing on their license.
[The information follows:]

OCTOBER 17, 1979.
Memorandum to: Regional Regulatory Administrator.
Thru: F and E Advisor.
From: Hearing Officer.
Subject: Paul A. Hayes, Cole's Mercantile, 2235 Bosque Farms Blvd., Bosque Farms,
N. Mex.
Pursuant to Amended Notice of Hearing, dated August 15, 1979, I held the hearing

in the subject case as scheduled.
Basis for denial cited by ATF are willful violations listed in the Notice of Denial.

However, applicant pleads that any errors were due to ignorance and to unclear
instructions from ATF. In addition, applicant cited good faith efforts to correct errors
brought to their attention in the two compliance inspections conducted (1975 and 1978)
since license received in 1969. See exhibit A of Notice of Denial and applicants
exhibits C and D.
A major portion of the hearing concerned the confusion regarding strawman trans-

actions. Applicant claimed their understanding of Agent Gonzales was that as long as a
resident signed forms 4473 the person actually receiving the gun was none of their
concern. And they followed that advice to the letter. In the instant case, ATF used the
strawman tactics to such an extent that the applicant became alarmed and called the
Dallas area supervisor.
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In view of the Director's position on strawman tactics, as stated to the Senate
Oversight Committee, and the clarification provided by Industry Circular 79-10, I
recommend that the applicant's license be issued.

HERSCHEL N. STEWART,
Hearing Officer.

Senator DECONCINI. Mr. Hayes, do you have any information to
believe that they are still conducting "strawman" cases in New Mexico?
Mr. HAYES. I know they are because they were in the Albuquerque

pawnshop on the corner of Fifth and Lomus just last week.
Senator DECONCINI. How do you know that?
Mr. HAYES. I know that because one of the men that is a very close

friend of mine, a deacon in our church there, and he recognized the
"strawman" tactics by what they had done to us and he told the lady
that is running that pawnshop, he said, "Those two men are Federal
agents," and they immediately left the premises. They were too close to
the heat, to the stove, and they couldn't stand the heat.

Senator DECONCINI. Do you know of any arrests they made?
Mr. HAYES. Outside of me, none. In New Mexico, I am the only one

that I know of.
Mrs. HAYES. We were so curious why would they pick on an elderly

couple out in the country. We have no formal education. We just have
high school and Paul doesn't even have that. He has tried school. But
why would they pick on us? Is it because they thought we were
ignorant?

Senator DECONCINI. I don't know. That is a good question. I intend
to ask them.

Mrs. HAYES. We don't have a big operation at all.
Senator DECONCINI. Have you had experience since your incident

with anyone else who is a gun dealer involving a "strawman" opera-
tion? Have you come across any or heard of any?
Mr. HAYES. I was in Ron Peterson's gun shop in Albuquerque, I

would say 6 weeks ago. That same Danny Carpenter had some other
idiot with him, I don't know who he was, he didn't identify themselves
and I didn't ask, I was to infuriated at recognizing Carpenter as the
man that set me up- •

Senator DECONCINI. A week ago today?
Mr. HAYES. No, about 6 weeks ago. They were pulling the same stunt

on a clerk in Ron Peterson's gun shop and asking how much is the
price of this gun, how much is the price of that gun. I got so mad-

Senator DECONCINI. The same man you are sure?
Mr. HAYES. No question, Danny. He turned around to me and said,

"Oh." Said, "There you are, how are you?" I said, "Little do you care."
He said, "That is just a matter of speech." So 1 almost, that was almost
the end of me I got so mad. I asked the clerk, I said, "Do you know
who these people are?" He said no. I told him and they left.

Senator DECONCINI. Had you ever had any dealings with the BATF
other than the licensing procedures before July 1978?

Mr. HAYES. Only a routine inspection.
Senator DECONCINI. Had you ever had violations?
Mrs. HAYES. We had written-
Senator DECONCINI. Called to your attention?
MTS. HAYES. Yes.
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Senator DECONCINI. You had?
Mrs. HAYES. Yes.
Senator DECONCINI. You corrected it?
Mrs. HAYES. Yes.
Senator DECONCINI. In an expeditious manner or did they hound

you?
Mrs. HAYES. No, they were very nice to us.
Senator DECONCINI. What kind of violation?
Mrs. HAYES. Like sometimes the customer had left off some informa-

tion on the form. Then we contacted them and got it. They were all in
order, our books were in order.

Senator DECONCINI. You never had any warnings?
Mrs. HAYES. Oh, no.
Senator DECONCINI. You never had any administrative hearings re-

garding your license?
Mrs. HAYES. No.
Mr. HAYES. No, nothing.
Mrs. HAYES. We were out in the country minding our own business,

trying to make a living.
Senator DECONCINI. Was that your sole source of living?
Mrs. HAYES. We have a gas—
Mr. HAYES. We have an American Tile Business, we sell gasoline,

propane, when I can I fix flats. I have to do anything now that I can to
make a living.
Senator DECONCINI. Are you still in that business now?
Mr. HAYES. Yes.
Senator DECONCINI. Have you replaced your inventory?
Mr. HAYES. Partially.
Mrs. HAYES. We tried.
Mr. HAYES. They destroyed fully two-thirds of our business, the

people that I sold guns to are afraid to come in the store. They are
afraid an agent will be in there and they will be in violation of the law
unknowingly.
Mr. KocH. Mr. Chairman, Senator Schmitt, I didn't tell my clients I

was going to speak for them, but I think the sequence is a little bit dis-
jointed here and I think it is important for the committee to understand
exactly what happened. I know you are not familiar with Mr. and Mrs.
Hayes, but in Valencia County, N. Mex., they are very respected citi-
zens, been there over 30 years, have been prominent members in that
community. They live in a small rural community with some 3,000
people. It is a small incorporated village. These people run, they have
two gas pumps out front, they have a very small tiny grocery store, and
they have their pawnshop business where they sell a lot of turquoise
jewelry and their guns. That is the type of business operation they had.
The ATF agents came in in April 1978 and began trying to, in my

opinion, set these people up and trap them into trying to sell a gun to
an out-of-State resident, even though they clearly—this is all docu-
mented on tapes and it is documented in the transcript of the trial
which can be made available to the committee if the committee is ever
interested, but in fact on numerous occasions Mr. Hayes would tell

64-664 0 - 80 - 3
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these people I cannot sell a gun to a nonresident, but these people kept
harassing. What would happen in these occasions was the gun would be
sold to the New Mexico resident and then he would in turn give it to a
nonresident. That is how the "strawman" action works.
They immediately seized all of their inventory, took these people out

of business—you heard a little bit about the medical testimony. I have
been in this case since the inception on and off and I am in it this day.
What happened shortly thereafter, 2 days before trial because of the
pressure and we 'got medical documentation for it, I have a letter here
from Dr. Lofkin of the Cardiology Associates of New Mexico, a very
respected cardiologist in New Mexico, that Mr. Hayes had a serious
massive heart attack 2 days before we were to go to trial in July 1978.
And that naturally postponed the trial. He had open-heart surgery and
we had to wait until January the following year to go to trial again.
In the interim, I mean after they were acquitted at trial and this was

a very, very short deliberation period, a matter of 7 minutes as the
Hayes said, the minute they went in there, the jury knew this was
bogus. It was a sham and it was an injustice to these two people.
Then they decided not to reissue their license. So we had to go

through an administrative hearing. We won that administrative hearing
and this committee has the document showing that their findings were
essentially, well, the Hayes might not have understood the procedures,
and in fact the do;ument indicates the Hayes when they became con-
cerned about what these agents were doing actually called ATF and
asked them, "What are these people doing here in my shop?" Evidence
is also prevalent that the Hayes, any time they had any question about
procedures that weren't clear with ATF, they would call somebody.
They would either call the Albuquerque office or the Dallas office and
also try to find out what in fact was a proper procedure.
They won the administrative hearing, got back their license. Now

there is a forfeiture proceeding coming to trial in the Federal district
court in New Mexico where they are trying to confiscate and keep all
the weapons that the Hayes had. This forfeiture proceeding is on the
exact same things the people were acquitted of in the criminal
proceeding.

Senator DECONCINI. That is the basis for the forfeiture?
Mr. Kocii. That is the basis of the forfeiture now. I have spoken with

the U.S. attorney and we have indicated to them that the Hayes are
considering filing suit against the Bureau of Alcohol, Tobacco and
Firearms and the individual agents. lbey indicated, "We don't want a
suit, don't sue us, if you don't sue us, we will give you your guns
back." That is the sort of damper they are holding over these peoples'
head at the time.

Senator DECONCINI. That has been said to you?
Mr. KOCH. By Mr. Rick Smith, Assistant U.S. attorney.
Senator DECONCINI. If you don't bring a lawsuit, they will drop this

other suit?
Mr. Kocx. He says he has that on authority from ATF. I don't know

if it is proper for him to be discussing Federal judicial procedures with
an administrative agency.
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Another concern I would like to stress to the committee on behalf of
my clients, one reason they have been a little bit hesitant on filing this
suit is they are afraid if they go after ATF that in fact they will be set
up again with some bogus charges, criminal charges.
Senator DECONCINI. Is this the form of stipulation?
Mr. KOCH. Yes.
Senator DECONCINI. That has been submitted to you in the pending

case?
Mr. Kocii. That is correct, Your Honor—I mean, Mr. Chairman.
Senator DECONCINI. The second to the last paragraph.
Senator ScHmITT. He likes "Your Honor."
[Laughter.]
Mr. Kocii. I am used to speaking to judges.
Senator DECONCINI. So am I.
Mrs. HAYES. The last paragraph is the one
Senator DECONCINI. Says they will dismiss the case. Without objec-

tion, we will put this in the record at this point along with the, what
are these forms called, 4473 forms.
[The information follows:]

U.S. DEPARTMENT OF JUSTICE,
U.S. ATTORNEY,'

Albuquerque, N.. Mex., December 19, 1979. -

Re USA v. One Hundred Seventy Firearms, et aL

MT. JAMES L. PORTER,
Attorney at Law,
Albuquerque, N. Mex.
DEAR JIM: Enclosed is a draft stipulation reflecting our conversation Monday. I'm

reasonably sure that its complete, and accordingly, I've signed it
Please let me know of your progress: I'll draft an order in the meantime, and as

soon as the stipulation has been signed we can meet, review, and initial the order, and
get this case closed out
With best regards.

Very truly yours,
R. E. THomPsoN,

US. Attorney,
RICHARD J. SMITH,
Assistant US. Attorney.



32

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,

Plaintiff,

VS. CIVIL NO. 79-124 JB

ONE HUNDRED SEVENTY FIREARMS
AND FIFTY-FOUR THOUSAND FIVE
HUNDRED TWENTY-EIGHT ROUNDS
OF AMMUNITION,

Respondents.

STIPULATION

IT IS STIPULATED AND AGREED by and between the Plaintiff

and the Claimants herein, acting through and on advice of coun-

sel, that this action may be disposed of on the following terms:

1. The United States renounces and withdraws its claim

for the forfeiture of each and every firearm here in issue, and

all quantities of ammunition here at issue, with the specific

exception of Item 170, Exhibit A of the Complaint for Forfeiture,

to-wit: one Harrington and Richardson "Handy Gun," .410 gauge,

serial number 2987.

2. The Claimants herein expressly decline to assert any

interest in the Harrington and Richardson "Handy Gun" described

above, and expressly do not oppose the claim of forfeiture is to

it on the part of the United States.

3. The United States agrees to return all firearms and

ammunition to the place where they were seized on 26 April 1978.

In accepting the return of the firearms and ammunition at the

time and place of their delivery, the Claimants reserve the right

to file, if appropriate, an administrative claim with the Bureau

of Alcohol, Tobacco, .and Firearms for any physical injuries to, or

losses of, any of the seized items.

4. The United States waives and renounces any claims of

violations of ATF Regulations by the Claimants at any time prior

to the filing of this Stipulation. It is the intent of all

parties to this Stipulation that the Claimants, having received
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notice of ATF's decision to renew their firearms dealer's

license, will begin the operation of their firearms business with

a "clean slate." The Claimants will make a bona fide effort to

comply strictly with applicable statutes and regulations, and the

United States will not attempt to discover and prosecute viola-

tions of those statutes and regulations which may have occurred

before the date of this Stipulation's filing.

5. The Claimants waive and renounce any and all claims,

except as specifically set forth above in Paragraph 3, which may

have arisen or may arise on their behalf against the United

States, its officers, agents, or employees, or any agency or

division of Government of the United States, as a result of the

investigation and prosecution of ATF Investigation No. 3001-0178-

0014F, filed in this Court as United States v. Hayes, et al., No.

78-112 Criminal, subsequent ATF administrative proceedings con-

cerning the Claimants' firearms dealer's license, or this action

for forfeiture.

IN SO STIPULATING, the parties hereto acknowledge and agree that

judgment may be entered at any time, upon presentation to the

Court of a final Order, initialled by counsel for the parties,

adopting the terms of this Stipulation.

FOR THE UNITED STATES:

RICHARD J. SMITH
Assistant U. S. Attorney

FOR THE CLAIMANTS:

PAUL A HAYES JAMES L. PORTER
Claimant Attorney for Claimants

WILLIE F. HAYES
Claimant
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Senator DECONCINI. I have no further questions. I appreciate your
being here, Mr. and. Mrs. Hayes.
Mr. HAYES. I would like to make one more statement.
Senator SCHMITT. Mr. Chairman, it might pay to have the occupations

of the individuals who signed those forms determined either by
testimony from the Bureau or 
SenatorDECONCINI. I intend to ask them if they were in fact em-

ployees of the Bureau.
Senator So-mum I have no questions.
Mr. Kocx. May I submit a letter from Dr. I,ovekin stating since July

of last year that he feels any further infraction by the U.S.. Government
against these people is going to result in the servere heart condition,
aggravation of Mr. Hayes' heart condition but still nothing is solved.

Senator DECONCINI. Without objection, we will put it in the record.
[The information follows:]

LETTER FROM WILLIAM S. LOVEKIN, CARDIOLOGY ASSOCIATES OF
NEW MEXICO

JULY 8, 1979.
To WHOM IT MAY CONCERN: Mr. Hayes has been under my care since Decem-

ber 22, 1975. He underwent coronary artery bypass surgery on July 11, 1978 for severe
coronary artery disease. Postoperatively his course was complicated by mild central
nervous system problems, chief of which was recent memory loss, not only of the
operative and postoperative period, but of names and events and circumstances from
the preoperative period. This has improved somewhat, but still exists and may well
reflect changes in cerebral blood flow associated with the intraoperative period.
Important in the overall consideration of Mr. Hayes' cardiac illness has been the

very significant stress caused by litigation on the part of the Federal Government
concerning his alleged illegal sale of firearms in his place of business. When he was
seen by me on January 23, 1979 he expressed great relief that he had been acquitted
on all counts of criminal action in court and that the affair was over.
When I saw him again on May 30, 1979, he was having considerable recurrence of

musculoskeletal chest pain and back pain, and considerably increased trouble from
asthmatic wheezing. He admitted new legal proceedings on the part of the Govern-
ment, this time no longer in the form of criminal proceedings but the civil actions
which he interpreted as "harassment."
There is no doubt in my mind that Mr. Hayes' bronchial asthma and his musculo-

skeletal chest pain, which are easily confused with cardiac pain, are made worse by the
stress of recurring legal actions against him. These problems and the symptoms of
shortness of breath and chest pain brought on by the stress, make caring for his
cardiac difficulties extremely difficult.
Any help that may be offered in relieving Mr. Hayes of situations that clearly are

inimical to his health would be greatly appreciated, and if I can offer any further
specific information, I would be happy to do so.

Sincerely,
W. S. LOVEKIN,

Medical Doctor,

Mr. HAYES. I would like to say if the Bureau of Alcohol, Tobacco
and Firearms would do the job to which they have been assigned and
do it properly and leave decent law-abiding citizens alone, and go after
the criminal, America might be a little bit better place to live.

Senator DECONCINI. Mr. Hayes, I can certainly sympathize with your
feelings. I would be outraged also, but there has been a new director of
that agency that went in in early 1979. That is what has prompted these
hearings and I am most appreciative that you and your wife would
come forward to give us some evidence. He was not there when this
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case began. I know that from a point of reference. I am concerned and
he will testify as to what action is being done now and in the future
toward you and the other people.

It certainly indicates that at least they are talking about a dismissal,
but I can understand your concern of what kind of action is going to be
down the road if in fact you reject BA'TF's offer of settlement.
Mr. HAYES. I will not sign.
Senator DECONCINI. I certainly thank you for coming forward.
Mrs. HAYES. Thank you.
Mr. HAYES. Thank you.
[The Hayes subsequently submitted for the hearing record the follow-

ing statement]
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LETTER FROM MRS. PAUL A. HAYES

Honorable Dennis DeConcini
United States Senate
7ashington, D.C. 20510

Dear Senator DeConcini:

Boscue Farms,
April 23, 1980

As you recall, my husband and I testified at the hearingheld on April 17, 1980. We wish to express our sinceregratitude for your concern regarding our problem with theBureau of Alcohol, Tobacco and Firearms.

We both we-reextremely nervous and we failed to includecertain pertinent details as follows:

1. Due to our financial burden by lawyers and medicalexpenses, we have been unable to restock our busieess to anyceeteet and also due to the reluctancy of the general eublicto trade at our store after the A.IC.F.'s raid, our businessshowed a loss of '':,:17,287.00 in 1978 and a profit of '3,467.00in 1979. It is evident the store is no longer supporting us.B.A.T.E has literally taken away our livelihood.

2. he are curious to know why we were not given a simplewarning by B.A.T.F. if they felt we were not complying withtheir regulations. We thought we were doing what we were toldto do by Charles Gonzales who was the first B.A.T.I.inspector to come to our store. He pointed out our bookkeep-ing errors Wnich I corrected immediately. At that time Iask :Ir. Gonzales what we should do if a customer lied onthe form 4473. Mr. Gonzales said, "If they lie on the form4473, that is not your concern, that is our job."

3. After this happened to us, people in our area havecalled B.A.T.F., one from our telephone, reporting felorrswho had committed crimes with guns. B.A.T.F.'s stock answerwas, do not handle this type of action." For instance,a Colorado exconvict, Kevin O'Brien, Rt. 5, Box 435, LosLunas, F. M., bought four guns in Albuguernue and one gunfrom the Whites Auto in Bosque Farms, N. E. on December 26,1978, recorded on page 34, transaction 10 of their Federal1-ireares records. O'Brien lied on all five of the forms4473, Secti n A, and paid for the five guns with bad chec7::s.He 7'_s now serving t5me in Few oe the check chargesonly. Our local .6osnue Farms Police was told by the B.A.7._.'sOffice that there would be no prosecution by the Governmentbecause, "they felt that Ir. O'Brin had suffered enough."I have obtained one copy of the form 4473 from our localDistrict Attorney's Office Aeich I have attached.

4. I would like to add that we live from day to dayin fear of B.A.T.F.'s lies and entrapment tactics. Wehave had so many visits in the last two years from B.A.T.: .Informants and agents in their undercover capacity tryingto get us to break regulations. The stress of this way oflife is having untold effect upon my husband's hefertcondition.

We would appreciate it very much if the above could besubmitted into the hearing transcript held before yoursubcommittee on April 17, 1930.
Thank you again. 

Sincerely urs,

4/1<iddi(i.
I/frs. Paul A. :a7;,--s
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ACLU TOACCU AND FIREARMSCH YOU FIG'AilIMEN1 Or TilL silt_ ASsiltr ftuftEAU Uf ALD

FIREARMS TRANSACTION RECORD
PART I — INTRA-STATE OVER-THE-COUNTER

TRANSFERORS TRANSACTICZ„..... NO. c.r3,. -
)T1,.. Piepare in origirial only. All entries other then signatures must be typed or clearly printed in ink. All signatures on this form most be
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5 •/, "
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1
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/ -
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//rt?
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/ 'e.
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Alfe;°
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able by imprisonment for a term exceeding one year?
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 -I-V12-
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TRANSFEREe'S (lluver's) SIGNATURE I DATE
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SECTION LI- TO flE COMPLBTV313Y TRANSFEROR (SELLER) (See Notice and Instructions on reverse.)

0 IS KNOWN TO ME
THE PERSON DESCRIBED IN SECTION A. .T.,..r... HAS IDENTIFIED HIMSELF TO ME IN THE FOLLOWING MANNER

9 TYPE OF toLNTIFIcATIoN (1)river'i License. etc. Positive identification is required.
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;UP,- '5- / ; AC•e /ds"-e
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,5 
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STATEMENT OF DONALD VINGINO

Senator DECONCINI. Our next witness will be Donald Vingino, Tuc-
son, Ariz. Would you please come forward? Mr. Vingino, we are
pleased to have you here today with your lawyer, Mr. Gene Lane. You
may present any testimony that you have.

Give us the background, name, address, what business you are in.
Mr. VINGINO. My name is Donald Vingino. My store is located in

Tucson, Ariz., 2128 South Sixth Avenue. Primarily we are in the jewelry
business and essentially the gun business is probably 10 percent of our
business. Although my case is not as tragic as Mr. Hayes, it is very
similar in the "strawman" type scam.

It was orchestrated in February 1977. We were indicted in September
1977. We went to trial. The case was dismissed by a Federal judge by
the name of Judge Frye.

Senator DECONCINI. When did you go to trial?
Mr. LANE. It would have to be November 1977.
Mr. VINGINO. 1977. The decision rendered by the judge was the case

would be dismissed. Following that we received a letter that our license
was to be revoked based on the allegation.

Senator DECONCINI. When did you receive that?
Mr. VINGINO. It was 2 weeks after the decision by Judge Frye.
Mr. LANE. November 1977.
Mr. VINGINO. After two administrative hearings we are still in limbo

as to the revocation of the license. Again, it is a sad situation and there

has been a lot of time spent, money spent on attorney fees, a lot of

mental anguish, total turmoil as far as the business is concerned. As far

as our business today, the gun business is totally ruined. There is no

way to recover the business as far as guns, because of the adverse

publicity. Through the television media, accusations made to myself and

the other nine gentlemen in Tucson,. that we were mixed up with
organized crime, and et cetera. So it left a damper on behalf of a lot of

our customers.
Senator DECONCINI. Do you have a license now?
Mr. VINGINO. Basically what I have is a letter to operate.
Senator DECONCINI. What happened in July this year?
Mr. VINGINO. I guess that is it.
Senator DECONCINI. Do you have another hearing or is that the

decision?
Mr. LANE. We were advised that the license will be extended under

this letter until July. And then if the proceedings still aren't over with,

we could apply and ask for another extension. Whether or not they will

grant it will depend upon who is making the decision for the Bureau at

that. time.
Senator DECONCINI. Can you give us a little background as to the

procedures of a revocation hearing?
Mr. LANE. The way they usually, the way they conducted this par-

ticular hearing-
Senator DECONCINI. When was that?
Mr. LANE. I would like to give just a bit of background if I might.

My name is Eugene Lane. I am an attorney in Tucson, have been
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practicing over 20 years. Prior to that time I was a highway patrolman.
I am also State commissioner, industrial commissioner for the State of
Arizona. I got involved in this action representing the corporation
which is XA Traders. Mr. Vingino was represented by another associate
of mine by the name of Mr. Crane as an individual for he was charged
criminally as the corporation is charged criminally. So the background
to that, it was a "strawman" action which Mr. Vingino was charged
with. Prior to the hearing we filed a motion to suppress evidence. The

• particular evidence that they want to suppress was the tapes. They had
two tapes concerning the two transactions involved in this matter. That
would be in September 1977.
Judge Frye, the Federal District Court of Arizona, heard those tapes,

listened to both of them completely, and in his opinion he stated that
they were of no probative value whatsoever. There were large gaps in
the tape, unidentifiable sounds, persons being identified that were not
speaking.

Senator DECONCINI. Excuse me. That was prior to the trial of No-
vember 1977?
Mr. LANE. Yes.
Senator DECONCINI'. So they were ordered not to be admissible?
Mr. LANE. Right. The judge entered that they were not to be

admissible.
Senator DECONCINI. . Were they admissible in the hearing for

revocation?
Mr. LANE. Well, they were and they weren't. This is the real touchy

part of these administrative hearings. So when it came to trial, the
State, I mean the Government stated that they cannot go to trial with-
out those tapes even though they had all the witnesses there that could
have testified as to what happened there.
They said they needed the tapes, they were not ready to go to trial,

so they moved for dismissal, and it was granted. It was dismissed and
then right the next day they filed a notice, appeal to the Ninth Circuit
Court of Appeals saying they want those tapes admitted, that Frye was
wrong. Just before that thing is ready to be heard or in the meantime,
they come in and they dismiss the appeal. So this has put Vingino as
well as the corporation in the position of defending two actions at the
same time, incurring legal expenses along the way.

Immediately after they withdrew their appeal to the Ninth Circuit
Court, 2 weeks later we got a notice that they are going to revoke the
license of XA Traders, not Vingino personally, but against XA Traders
for they are the licensed holders. So we are told we have a right to an
administrative hearing. Administrative hearing is in the nature of a
sham. They have a young man there that I presume tries to do a good
job, but he says we are going to allow all the evidence in that you want.

I said, "Well supposing -I want to put in the telephone directory of
Tucson?" "You can put that in, you can put in anything you want. This
is just informal. We just want to see if there is a possibility here that
maybe you are not being charged properly or something of that
nature." Volumes of evidence went in.
Two weeks later, he says, "Well, we are going to revoke but you are
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entitled to a formal hearing now before an administrative law judge."
So then we get that notice, we go through that hearing. At that hearing
we raise our objections where they were trying to introduce these tapes
again.
The same situation; the administrative law judge said, "I am not

bound by what Federal judge held at this case, but I am going to do
this for you people. I will not admit those tapes in for everything. I am

- just going to listen to a little bit of them to try to identify a voice here
or two here. I am going to take them back to Washington with me,"
this is in the record, "and after I have listened to those tapes I will
make my own transcript."

Well, I think the Bureau made about five or six transcripts what they
called refining it. They refined it six times and then they are still re-
fining it as of last week. But, anyway, after he came, the administrative
law judge came back here to Washington. About 1 month later he said
he got sophisticated equipment that he is able to listen to the tapes and
read the Government's transcript and they are beautiful. He is going to
admit it all in without giving us a chance to impeach the transcript at
all, without giving us an opportunity to say that it is not the proper
voices, whatever. He said, "I am letting it in."

With that tape alone, he said, "we are going to"—he wrote his de-
cision that they are going, to revoke the license, and it was subsequently
affirmed by this director here that they are going to revoke his license.
We have gone for a petition for review. Now we are talking about

1978, 1979. The petition for review comes up and we are waiting for

the certification of the record, supposed to be furnished by the Bureau.

Two months go by, officially we get a certification of the record that is

an abomination. You couldn't read it. It was disoriented. They didn't

have all the evidence in there, they didn't have transcripts or anything

that is supposed to be in there. So we objected to the record.
At the time of our objection the Attorney General admitted that this

is a terrible record that they furnished us, but we will give you a new

record. We are going to present a new one. So, about 6 months ago

they presented us with a new record plus some new transcripts that the

judge didn't even have at that time, but they presented some new

transcripts of these old tapes. So I am going through that. Of course we

object again.
So at the present posture of this case, is that it is before the court on

our motion to—
Senator DECONCINI. Which court?
Mr. LANE. This in Federal District Court of Arizona. Mary Ann

Richie is the presiding judge. Right now the case is pending as to

whether or not our motion to dismiss the action will be granted because

if they take the tapes out at the hearing that goes before the admin-

istrative law judge, there was no evidence that Mr. Vingino or anybody

had any knowledge, any information that the fellow that purchased or

was supposed to purchase this weapon was in fact a felon, nothing in it.

The only place is somewhere in the tape is one sentence saying, "Oh, so

you are a felon?" And they identified that person as being Mr. Vingino.

We say it isn't. So that is where we are now.
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If you will just bear with me, I was given a copy of the letter that
was sent to you, Mr. DeConcini, September 7, 1979, where the director,
the present director, indicated in his letter that his primary focus, I am
reading from the first page, however, will not be on the past. However,
his primary focus is still on the past, for they are still trying to revoke
this man's license on the same evidence that they had before. So,
although he says here they are not going to focus on it, they are focus-
ing on it.
He wants an equitable enforcement of the law. Their case was thrown

out before. How is this equitable? What is he talking about, equitable
for whom? Where is equity being involved by constantly persisting in
trying to revoke this man's license?
Then he indicates on another page here that they will not engage in

these "strawman" activities unless there is prior evidence, prior evi-
dence, of criminal conduct within this business. And therefore we may
be willing to go in there, but it will be only upon my express consent.
This is interesting because, to me it is very interesting because at the

hearing, at the initial trial of this matter, during the revocation trial, we
received a document that was dated in 1972, indicating that XA Traders
had maybe through some hearsay evidence that they had, may have
sold the gun to a felon who wasn't named or anything. That document
just came to us 2 days before the hearing.
Then I read in this record here that it will be the Bureau's attitude

that they will not go after these things unless they have a prior indi-
cation that there has been criminal activity. Mr. Vingino and all persons
connected with XA Traders never saw that document.

Senator DECONCINI. You are talking about the "strawman" reference
he makes here? Is that right?
Mr. LANE. Yes.
Senator DECONCINI. That was in all fairness I believe, he makes

reference to what the future is in store for BA'FF and he emphasizes
that he is not going to pursue this without his personal knowledge, if
my recollection is correct. But we are talking about a case that hap-
pened at least before the present director is there, not that that excuses
it by any means, but it is only fair to point out that this director wasn't
involved in the 1977 incident.
Do you have any evidence or information that would lead us to be-

lieve that since December, September 1979, that there has been "straw-
man" activity versus, directed toward your client or anyone else that
you know of?
Mr. LANE. No; I have no definitive knowledge of that with the ex-

ception, is that it is very easy for one to say that we will not do this in
the future. Our future conduct will be such. But where by their present
conduct they are ratifying past bad acts by continuing to-

Senator DECONCINI. I think you raise a good point. I am going to ask
that question, no doubt about it. I just wanted to make clear that his
reference here, what I am interested in establishing is a number of
things. One, since we received this assurance from the director in 1979,
has there been "strawman" activity and if so or any other abuses. You
have pointed out the case relating to Mr. Vingino as to continuation of
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pressing the revocation when there was an acquittal there and you make
a very good point. I intend to pursue that with them.

Let me ask you something, Mr. Vingino. Will you give us a summary
of how you perceive the 1977 incident and arrest to occur?
Mr. VINGINO. What do you mean?

• Senator DECONCINI. What happened?
Mr. VINGINO. It was a day when the agent, I will never forget that—
Senator DECONCINI. Agent who?
Mr. VINGINO. Gerrity.
Senator DECONCINI. Did you know him at the time?
Mr. VINGINO. No.
Senator DECONCINI. Never saw him before?
Mr. VINGINO. No; he came in and asked if I was alone. I said, "No,

my stepfather is out in the backyard." He said, "Go get him." He says,
"You arc under arrest." I said, "For what?" He said—well, actually he
didn't say anything. So I went out and called my dad to come in and
take care of the store. So we got inside the store, he put the handcuffs
on me, took me out in the car. I said, "What is all this all about?" The
other guy was in the front seat. He had a recorder on, he said, "Well, if

you testified that you sold a gun to this scam dealer we had
orchestrated, we will let you go." I said, "Hell, I don't know what you
are talking about." I said—anyway, he took me down, booked me,
fingerprinted me, photographed, and had the news media there. Got
out of the car down at the old post office, down at the marshal's
building. They had there folks down there taking our picture when we

were getting out of the car. That is how we got on the front page.
So, at any rate, I was scared to death because I didn't really know

what was going on. I was put through the fingerprint process and all

the other jazz. So nobody would say anything about what I was there

for. I couldn't get anyone to answer it.
So, at any rate, they put me in a cell. So then I started seeing some

of the other dealers coming in. I said oh, kind of seen what was hap-

pening because Simon Perri, Irving Goldstein, Jim Henry, Jim Sharra,

Joe Coates, and some of the others involved in the same scam.
So at any rate, they all ended up in the cell together and then we

had an opportunity to call our attorney. So that is when I called Mr.

Lane's associate, Jim Crane, to come down.
He released us on recognizance of the attorney and that is when all

the action started with the trial, and that is where we are today as far as

the revocation.
Senator DECONCINI. How many were arrested during that time?
Mr. VINGINO. Ten.
Senator DECONCINI. You were one of the 10?
Mr. VINGINO. Yes.
Senator DECONCINI. Do you know offhand what the disposition of

any of those 10 cases were?
Mr. VINGINO. Mr. Pucci, the General, the license was revoked, he was

fined, he is totally out of the gun business today.
Senator DECoNciNi. How about the arrests? How did they break

down, any convictions, acquittals, any pleas?
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Mr. VINGINO. There was a lot of plea bargaining. I don't really know
the outcome totally of Mr. Pucci. Simon Perri, he pleaded no contest.

Senator DECONCINI. No contest to the charge, or to something else?
Mr. VINGINO. No contest to a lesser charge; misdemeanor, through

the administrative hearings, Judge Richie has ruled against him, his
license has been revoked, it is in appeals court at the particular time. Is
that right?
Mr. VINGINO. Yes.
Senator DECONCINI. He pled to a nob o for a lesser charge? How about

Mr. Pucci? You don't know? Who else?
Mr. VINGINO. I don't know what type of conviction or how that came

about. All I know is his license has been revoked. He was fined, no
longer in the gun business. As far as the points of law, I don't know.

Senator DECONCINI. Do you know any of the others?
Mr. VINGINO. Yes; Jim Sharra from Frontier Gun Shop also pleaded

guilty to a misdemeanor, he accepted a fine. Interesting in this case, he
never received a revocation of license. He led me to believe that these
gentlemen are trying to justify their existence because also there is
another gentleman, John's Gun Shop, I don't remember John's last
name, but his case was identical to Jim Sharra's, whereby he again-
Senator DECONCINI. Pled misdemeanor?
Mr. VINGINO. Paid a fine and no more harassment. Also Irving Gold-

stein and Jim Henry were two gentlemen, actually the stores are owned
by Irving Goldstein and Jim Henry works for him, so their scam is
perpetuated at both stores, so therefore both of them were arrested.
Goldstein went through a complete jury trial, the jury returned a
verdict of not guilty in his case.

After the jury returned a verdict, he received a letter of revocation of
license based on the same garbage again.

Fortunately for him, he passed the test in the first administrative
hearing. So he is back in operation with his guns. That is kind of a
rundown.

Senator DECONCINI. Thank you. Do you have any other statement
you would care to make?
Mr. VINGINO. No, do you, Jim?
Mr. LANE. No, I do not.
Senator DECONCINI. Do you know the informants that were involved

in this case? Do you know any of them? Did you have contact with
them before?
Mr. LANE. No, sir.
Senator DECONCINI. They were strangers to you when they came in?
Mr. LANE. Yes, they were. They turned out not to be strangers after-

ward. We learned a lot about the character, especially the informant.
We learned he was paid front money by the Bureau. He was offered a
reward for each one of us gentlemen that they would convict to the
tune of $2,500. He took the $1,500 front money that the gentleman
gave him, he went out and started wheeling and dealing, buying guns,
he ended up with 10 charges against him, which were basically more
serious than ours.

Senator DECONCINI. By BATF?
Mr. LANE. BATF, Federal, and State government, each.
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Senator DECONCINI. So, at any rate, how did he end up?
Mr. LANE. He ended up, Mr. DeConcini, as far as I know, they didn't

want to bring any Federal charges, they brought him into the State
court, in the State court they dismissed 9 of the 10 counts, convicted
him on 1 of the counts by plea bargaining it out. He is out on pro-
bation. He is also a heroin addict and—

Senator DECONCINI. Are you still in business?
Mr. VINGINO. Yes.
Senator DECONCINI. Are you still in the gun dealing business?
Mr. VINGINO. The gun business, to be honest with you, it is kind of

comical at this stage of the game because our gun business is totally
dead.

Senator DECONCINI. As a result of this?
Mr. VINGINO. As a result of this, because it is very interesting—in

fact, I was relating to some of the gentlemen today, one of the clubs I
belong to, the Optimist Club, we have quite a large selection of law
enforcement officers. We have three captains from the Tucson Police
Department, two lieutenants, three sergeants, and the rest—at the time
when this thing happened, I couldn't get the right time of day out those
guys because of the publicity. As a matter of fact, a couple of months

ago they said, "If you need any character witnesses, we would be glad
to testify in your behalf." I am standing there in person now. Then I

was really a bad guy. That is as far as the general public, the other
folks—that is the way they believed, to get on television, with all the

notoriety that we got, accusations made, we possibly might have been

mixed up with organized crime, we were gun runners to Mexico and
we were also dealing in firearms to people that were dealing in dope.

Senator DECONCINI. Have you been involved in other criminal

incidences?
Mr. VINGINO. This is my first time ever to get arrested.
Senator DECONCINI. Of course you have no other felonies, obviously,

if you have never been arrested.
I have no further questions.
I thank you very much for being with us today.

STATEMENT OF PATRICK MULCAHEY, SOUTH CAROLINA

Senator DECONCINI. Our next witness will be Patrick Mulcahey from

South Carolina.
Thank you for being with us today.
If you would give us a summary of your statement.
First identify yourself, please, for the record.
Mr. MULCAHEY. I am Patrick Martin Mukahey, 1407 Woodlawn

Avenue, Columbia, S.C.
In the spring of 1976, I was operating a surplus business and I was

approached at my home where my business is located by Mr. Williford,

who later turned out to be a BATF informer. And over a period of the

next month and a half, I think it was, I sold him three firearms from

my personal collection.
On January 20, 1977, I was arrested by the BATF for dealing in

firearms without a license. They came and presented me with a warrant
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for my arrest and a search warrant and proceeded to ransack my house

and take all my guns, as well as those that belonged to other members

of my family, put these tags on them, throw them on the floor, and,

anyway they threw them on the floor in piles and when the pile would

get too big to walk over, they would kick the pile out of the way.

Then they loaded them all into the back of the car and took them

down to the headquarters along with me.
Senator DECoNcira. This is January 1977?
Mr. MULCAHEY. Yes, sir. This was part of a mass arrest that took

place all over South Carolina. I think there were 12 or 13 other people

arrested along with me for—most of them dealers, for a variety of

charges.
That night and the next day the BATF entered into a big publicity

campaign and had half page spreads in the paper and the head of th
e

BATF in South Carolina got on the television. One of the things he

said was that all the guns confiscated were illegal weapons. None of m
y

guns were illegal. I don't know if they got any illegal weapons in thi
s

massive guns—
Senator DECONCINI. You weren't arrested for possesssion of illegal

weapons, you were arrested for making a sell?
Mr. MULCAHEY. Yes, dealing in firearms without a license.

Senator DECONCINI. How many sales would you make, or did you

make any actual sales?
Mr. MULCAHEY. Yes; I made three sales to this informer, Mr. Williford.

Senator DECONCINI. Did you know what the law was? Did you hav
e

any reason to believe you were breaking the law?
Mr. MULCAHEY. No, sir.
Senator DECONCINI. Were you selling from the standpoint of

collectors items?
Mr. MULCAHEY. Yes; I have a large gun collection and I had had a

Federal firearms license up until 1975 and on two separate occasion
s

when agents would come out and inspect my books, they told me that 
I

didn't really sell enough guns to need an FFL.
Senator DECONCINI. Did they revoke your license?

Mr. MULCAHEY. Yes, sir. They revoked it—
Senator DeConnini. In 1975?
Mr. MULCAHEY. Yes, sir, on bookkeeping—
Senator DECONCINI [continuing]. Error?
Mr. MULCAHEY. Yes, sir.
Senator DECONCINI. At the time they told you you didn't need

 it,

either, because you didn't sell enough?
Mr. MULCAIIEY. No, sir, not at that time. On two previous occasio

ns,

back in the early part of the 1970's, the BATF was trying to tak
e up as

many licenses as they could. And they were trying to get the 
small

dealers to give up their licenses.
Senator DECONCINI. Going back to after the arrest, in 1977, 

what

took place? What transpired after that?
Mr. MULCAHEY. After the publicity campaign, I went to a preliminar

y

hearing and the—almost all of the people that were arrested were
 tak-

ing deals. They were offering some pretty good deals if you wou
ld

64-664 0 - 80 - 4
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plead guilty. They offered me—they offered to reduce my charge to a
misdemeanor and give me a $200 fine, if I would plead guilty.

Senator DECONCINI. And return your guns?
Mr. MULCAHEY. They didn't say anything about the guns. That was

the criminal thing.
So anyway, I refused their deal and 2 days later I was arrested by the

city police five times for possession of stolen property. Five of these
guns were evidently stolen. And the reason I know that the BATF was
involved in that is because during my trial an agent, Harmon, who was
helping the prosecutor, came up to Mr. Louthian, who is my attorney,
and told my attorney that he would see that these charges were
dropped if I would be cooperative.
Anyway, they were dropped anyway later at the preliminary hearing.

But anyway, we went to trial.
So anyway, we had—we went to trial. I think it was on the 13th of

March. And the trial lasted 3 days and there was a number of things
that happened at the trial that I thought were—anyway, we had, there
was—the ATFs contention was that I had, that Mr. Williford and
another agent had come out to my house on four occasions and I had
sold them guns on three of those occasions and on the other occasion
offered all my guns for sale.

Well, during the course of the trial, the ATF agent admitted that I
never said that, I never offered all my guns for sale.

Senator DECONCINI. You niade three sales over what period of time
to the BATF?
Mr. MULCAHEY. It is according to how you look at it because the in-

former came out to my house five or six times in about a month and a
half, or 2 month period, and then he came back about 8 or 9 months
later.

Senator DECONCINI. When did you make the first sale to the under-
cover agent or the BATF man?
Mr. MULCAHEY. The second time he came out, on the second visit.
Senator DECONCINI. How many did you sell that time?
Mr. MULCAHEY. I sold one.
Senator DECONCINI. When did you make the second sale, how long

after that, 8 or 9 months later?
Mr. MULCAHEY. No, sir. He came out about 2 weeks later.
Senator DECONCINI. The third one?
Mr. MULCAHEY. He came out two more times, I think it was about 1

month later.
Senator DECONCINI. So over the 2 months you made three sales?
Mr. MULCAHEY. Yes, sir.
Senator DECONCINI. They were single items each time?
Mr. MULCAHEY. Yes, sir. There was all kinds of things happened at

the trial. The first day of the trial, when the relatives and friends of the
jurors were out in the hall, BATF agents, a friend of mine was one of
the witnesses. This is how I know this, BATF agents were out in the
hall circulating a rumor that I had been arrested with 17 stolen guns
buried in tin cans in my backyard. They also were talking about the
existence of tapes that they had made on their various visits, which we
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had tried to get those tapes because, you know, to try to substantiate

our story of what had happened. They had always denied the existence

of these tapes, but one of the BATF agents said that there were tapes,

but that the tapes weren't good enough to use in court; also, that there

was photographs taken of this informer coming into my house, which

evidently they had left the lens cover on the camera because none of

them turned out.
The agent was telling this. The reason he told it was because he had

put in some pictures, some vacation pictures—supposedly of me and

this informer—and the only pictures that came out were the vacation

pictures. GSA sent him back a nasty letter.
Anyway, I was found not guilty.
Senator DECONCINI. How long a trial?
Mr. MULCAHEY. I think it took 3 days.
Senator DECONCINI. When was the trial?
Mr. MULCAHEY. I think it was the 13th through the 16th of March.

Senator DECONCINI. 1977?
Mr. MULCAHEY. Yes.
Senator DECONCINI. Go ahead.
Mr. MULCAHEY. And after I was found not guilty, the Government

sued me to keep my firearms. The BATF, the law that they arrested

under is dealing in firearms without a license and has a criminal and a

civil penalty. And after they lost on the criminal trial, they turned

around and started the whole thing again on the civil penalty.

Their contention is that the burden of proof is different. So they can

do that.
Senator DECONCINI. Where is that suit, or has that suit been

determined?
Mr. MULCAHEY. No; it hasn't been determined yet.
Senator DECONCINI. No trial?
Mr. MULCAHEY. Nobody was sure whether I could get a trial or not.

So what we did, through mutual agreement, is turn the transcript of the

first trial over to the judge that sat at the first trial, and then entered

briefs, and he is supposed to decide on it.
Senator DECONCINI. He is supposed to decide the second trial based

on the transcript of the first one?
MT. MULCAHEY. Yes.
Senator DECONCINI. Whether or not there was a civil violation and

whether or not BATF can get title to your weapons?

Mr. MULCAHEY. Yes.
Senator DECONCINI. When is that due to come down?

Mr. MULCAHEY. I have no idea.
Senator DECONCINI. That was the joint stipulation that you and the

Government entered into, the judge would decide this based on the

transcript?
Mr. MULCAHEY. Yes; the informer that was the Government's chief

witness died and so it was kind of—we thought it would make it 
go

faster. As it turned out, it hasn't.
Senator DECONCINI. It hasn't?
Mr. MULCAHEY. It hasn't.
Senator DECONCINI. So that case is under advisement now?
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Mr. MULCAHEY. Yes.
Senator DECONCINI. Awaiting the judge's determination? You have no

idea when it is going to come down?
Mr. MULCAHEY. I have no idea at all.
Senator DECONCINI. What was the value of all of the firearms that

were confiscated?
Mr. MULCAHEY. According to the Government, it was somewhere

around $5,000. The actual value was somewhere in excess of $15,000.
Senator DECONCINI. That was in 1977, those were the values?
Mr. MULCAHEY. Yes.
Senator DECoNara. What would you say they are today?
Mr. MULCAHEY. I would say it was probably in excess of $20,000

now. Since then the Federal attorney has tried to offer us another deal.
He said that since some of the firearms didn't belong to me, that were
members of my family's, and everything, that he would let me come in
and pick half of the fireares, if I would let the BATF have the other
half.
Senator DECONCINI. Have you elected to do that?
Mr. MULCAHEY. No.
Senator DECONCINI. What were the type of guns that primarily were

confiscated? How many were there?
Mr. Mtmcm-my. There was right around 100 guns.
Senator DECONCINI. What were they composed of, mostly?
Mr. MULCAHEY. That would be hard to say, because some---
Senator DECONCINI. Do you consider them collectors items?
Mr. MULCAHEY. Yes; many of them were just junk left over from

when I had a gun business, you know; even complete guns that would
cost more money to fix than they were worth. Some of them were
extremely valuable.

Senator DECONCINI. Were there any antiques, considered antiques?
Mr. MULCAHEY. No, sir. They didn't take the antiques. There were

several antiques, and they didn't take them. One of the rifles is prob-
ably worth $1,500.

Senator DECONCINI. Do you think the guns have been damaged since
they have been out of your possession? Have you seen them?
Mr. MULCAHEY. Yes, sir. They brought them into court in a 55-gallon

drum.
Senator DECONCINI. Just stacked on top of each other?
Mr. MULCAHEY. Thrown in the drum.
Senator DECONCINI. Did you get to examine them at all?
Mr. MULCAHEY. Yes, sir.
Senator DECONCINI. Did you observe any damage?
Mr. MULCAIIEY. Yes; there was obvious damage on them. They had a

great big table, it was about the size of this table, I guess, that they
were putting guns out on, and they were taking them out of the drum
and throwing them on the table. Mr. Louthian, my attorney, asked
them to be more careful. They just threw them harder.

Senator DECONCINI. Do you know of any current operations, straw-
man operations, or other activities of BATF in your State or in your
area?
Mr. MULCAHEY. No, sir, not offhand.
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Senator DECONCINI. How much money have you spent in your
defense? Would you care to tell us?
Mr. MULCAHEY. When this case that is currently pending is over, it

will be in excess of $15,000.
Senator DECONCINI. Do you get a feeling from your attorney that is

dealing with the U.S. attorney that they are trying to make some
settlement of the case now, based on this offer?
Mr. MULCAHEY. The offer was made, the offer was made about 1 year

ago. I think the main reason that they made the offer is because they
don't want to lose again. I feel like that, you see, this time they are not
only going to have to prove that I was dealing without a license, but
the civil part of the penalty says that "firearms used or intended to be
used," and they have no proof at all that these weapons are intended to
be used, so that they have two things to prove now.

Senator DECONCINI. Thank you, Mr. Mulcahey.
Do you have anything else you would care to say?
Mr. MULCAHEY. No.
Senator DECONCINI. Thank you very much.
We appreciate your being with us.
At this point I would like to submit for the record a number of cases

upon which I have received written documentation since our July
hearing. Most notable is that involving Richard Boulin, a Maryland gun
collector, who also had .a license as a Federal dealer. Agents allegedly
bought firearms from his personal collection and then arrested him for
failing to report them in the business records. I will introduce into the
record an article from the December 1979 Washingtonian, which
discusses Mr. Boulin's case. Mr. Boulin was convicted shortly after our
1979 hearings.

I will introduce at this point a letter from John Krogman, then Act-
ing Director of BATF, to Senator S. I. Hayakawa. A copy of this letter
was attached to the BATF's September correspondence. In it, Mr.
Krogman advises that in essence, what Mr. Boulin did was completely
legal:
ATF recognizes that a licensee may maintain a private collection of firearms inde-

pendent of the business inventory and lawfully dispose of such firearms without
entering the transaction in the license records. As stated in ATFs industry circular,
72-30, a licensee who uses the firearms license to obtain personal firearms must record
in the business records the acquisition and disposition. Such firearms may be kept on
the licensee's business premises for purposes of display or decoration and not for
resale, as long as they are segregated in the business inventory by appropriate
identification.
The licensee's subsequent sale of such personal firearms need not be recorded in the

business records and a form 4473 executed by the purchaser would not be required.

Finally, I will introduce for the record a letter filed by BATF with
the U.S. attorney in the Boulin case stating that they have reconsidered
the advice given in the earlier letter. It would appear that Mr. Boulin is
being prosecuted for an act which he and even BATF cannot decide is
legal or illegal.

I also received correspondence relating to several other cases involv-
ing proceedings initiated or continued since our July 1978 hearing,
which I will here introduce in the record. Among these is a letter from
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Mr. Neal Knox, Executive Director of the NRA, and several cases
which will speak for themselves. Without objection, for the record, we
will submit that at this time.
[The information follows:]
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[Prom the Washingtonian]

ThE FAT MAN AND THE GUN COLLECTOR

HOW THE IDEALISTIC NEED FOR GUN CONTROL AND A BUREAUCRATIC PASSION
FOR HEADLINES COMBINED TO MAKE A TARGET OF RICHARD BOULIN

lir
he Fat Man, i other gun dealers
and collectors called him.
Grossly overweight—' ' 380
pounds easy, maybe even

more.," one man recalls—he haunted
gun shows in the Maryland suburbs. Al-
most as conspicuous as his girth was his
wad of $20, $50, and $100 bills. Dealers
estimated he was spending 52.000 or
more at a single show.
Someone once asked him why. The

Fat Man identified himself as a — horse
, farmer" from rural Westminster. Mary-
land, and said he bought pistols and rifles

i for resale to neighbors willing to pay $50
1 to $100 above the market price. Dealers
found the story plausible. "Farmers in

. isolated areas don't know values, and
: they don't want to take the time to look
: around," says one of them. "They find
it's easier to give an order to a regular and •
let him find it, at a profit."
Twenty-six-year-old Richard Bou-

i lin—avid gun collector, Vietnam vet-
eran, onetime Montgomery County
policeman—was among those who
trusted the Fat Man: "He carried a
Maryland driver's license, and he was
one of the accepted crowd—not some
mental weirdo who walks up to you at a
show and talks funny about guns."

Still. the Fat Man was not universally
liked. He often asked dealers to bend the
Jaw. to let him have guns without the
transfer forms the Federal Gun Control
Act requires for certain firearms transac-
tions. He could be a pest. He would
badger dealers at shows, his wad of bills
always ready to furnish extra profit if
they would go along with him. He would
telephone them at home in the evening,
pleading for particular weapons. Many
dealers shied away from him.

Three times in the autumn of 1977
Richard Boutin sold weapons to the Fat
Man—six pistols and a .22-caliber rifle.
Each time he gave the Fat Man a careful
explanation: Even though he had a fed-
eral firearms dealer's license, the
weapons involved came from his private
collection, not his business stock. He had

obtained each of them before taking out
his federal license the previous year. As
far as Boulin was concerned, he was
making a private sale that did not require
the federal .paperwork.

Boulin was wrong. First about the Fat
Man, who was not a bumpkin earning a
few extra weekend dollars buying guns
for his rustic friends. He was a govern-
ment informant, desperately trying to
avoid jail on a charge of owning an illegal
machine gun. His "employer,." the
Treasury Department's Bureau of Al-
cohol. Tobacco and Firearms, charged
with enforcing federal gun laws, had
been chillingly blunt: Either the Fat Man
helped agents — make cases" against
other gun dealers, or he would go to the
penitentiary. Not much of a choice. So
the Fat Man let the BATF agents wire his
overstuffed torso with a recording de-
vice, and he put the BATF money in his
overalls pocket and made overtures to
dealers and collectors at gun shows in
such places as the Greenbelt Armory and
the National Guard hall in Baltimore.

Boulin's second mistake was, inno-
cent intentions notwithstanding, that he
violated the law. The hoariest oldicta is
that ignorance of the law is no excuse for
violating it. In this instance, however,
the Jaw that the 26-year-old Boulin trans-
gressed is legal flypaper that not even
competent lawyers claim to understand.
Further, its enforcing agency, BATF,
has deliberately left interpretations vague
as to what can and cannot be done under
its terms.

Richard Boulin's story is how a federal
law enforcement agency used a murky
law to destroy a man—and to harass hun-
dreds of other Americans who know
more about guns than they do about the
intricacies of the United States Code.

Gun control is an emotional issue that has
animated American politics for years,
with neither proponents nor opponents
getting any measure of satisfaction.
Many citizens support the idea of gun
control with the same fervor their hard-
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drinking granddaddies had for Prohibi-
tion: When asked, they're all for keeping
guns out of the hands of kooky criminals.
In the meanwhile, however, they keep a
shotgun in the hall closet and a loaded
pistol in the nightstand. and damned be
any politician who Eries to make off with
either. The gun lobby is well financed
and organized; the National Rifle As-
sociation can kick the electoral stuffing
out of unfriendly congressmen, a fact
well known to all politicians. Further,
given the estimated 100 million to 200
million firearms already loose in
America, discerning solons recognize
that any prohibitive legislation short ,of
confiscating firearms would be about as
effective as a law banning procreation
among English sparrows.

Nonetheless, the assassinations of the
1960s did give impetus to the notion that
walking-around nuts should not be able
to buy a gun as casually as they do ciga-
rettes, and so Congress bestirred itself to
pass the Gun Control Act, the federal
government's first serious foray into
firearms regulation.
The act required anyone in the busi-

ness— of selling firearms to acquire a
federal license. It banned most interstate
sales of firearms between any persons but
two licensed dealers: no longer could a
Lee Harvey Oswald buy a mail-order
rifle through a post-office box. It re-
quired all dealer sales to be recorded on a
Treasury Department form, the 44-73. It
forbade sales to convicted felons, mental
incompetents, drug users, and residents
of a state other than the seller's.
The act contained a couple of features

that critics thought Draconian. Most fed-
eral criminal laws provide for prosecu-
tion as either felonies or misdemeanors.
Not so the Gun Control Act- Any viola-
tion is a felony. Nor does the prosecution
have to prove criminal intent; even an
unwitting technical violation is enough to
land a citizen in court.
The National Rifle Association,

realizing it was licked in this particular
battle, tried to clear up what it considered

to be deliberately fuzzy language in the
statute. For instance, the act prohibits
—engaging in the business without a
license." The NRA's executive director,
Neal Knox, aware of the brisk trading.
between collectors with no commercial
motivation, wanted a precise definition

of what constitutes a "dealer." Recalls
Knox. had nothing but trouble, noth-
ing but opposition. from Treasury. They
said they need vague wording in order to
enforce the law, to have maximum
discretion.

As so often happens when an agency
is given discretion, it uses that discretion
with indiscretion.''

Passage of the Gun Control Act came
at an opportune time for the Bureau of
Alcohol. Tobacco and Firearms, which
was about to 20 out of business as a result
of the demise of the moonshine industry.
BATF had begun in 1920 as the
Prohibition-enforcement arm of the
Treasury Department, and over the
years—as it shuttled from Treasury to
Justice to Internal Revenue, before
emerging in 1972. as a full-blown Trea-
sury bureau—its responsibility expanded
to include tobacco and then guns.
Nonetheless, for MOSE of this time BATF
was what Pappy Yokum and other up-
the-hollow folks knew as —them infernal
revenooer fellers."

Unfortunately for B ATF's bureau-
cratic health, the precipitate rise in sugar
prices in the early 1970s did more to wipe
out moonshining than any enforcement
technique ever devised by a revenue
agent. BATF knocked off 2,981 stills in
1972; in 1976, agents had to scratch all
over the South to find 609: in 1978, the
toil dropped to 361. Clearly BATF had to
find other work for its idle hands, and
tobacco was not the answer, for the cig-
arette industry is compact and easily reg-
ulated. BATF does spar with smugglers
who bring low-tax cigarettes from the
Carolinas to northern cities: this cam-
paign has produced a new American
word, —buttle2gers," but few results.
The Mafia is now said to sell one of every
five packs of cigarettes smoked in New
York City.
BATF found bureaucratic salvation in

the Gun Control Act. By the hundreds, it
shifted agents from the moonshine beat
to guns. But the bureau had a peculiar
view of its mission under the law, as a
former director, Rex Davis, once re-
vealed in congressional testimony. Davis
noted that about 140,000 persons held
Gun dealer licenses. The bureau wanted
to cut down the number to around
40,000. for easier policing. As one dis-
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"BATF's enforcement priority is paral-
lel.to the way J. Edgar Hoover used to run
the FBI. Agents chased teenaged car
thieves rather than the Mafia, because
they are easier to catch and convict.
BATF goes after dealers for picayune
technical violations rather than the IRA
or domestic terrorist groups. Why? Easy.
BATF runs up statistics that look good on
paper but don't really reflect any real
work.
Gun collectors, for example, are pat-

sies. for a clever BATF agent or infor-
mant, for reasons inherent in the psyche
of any actively acquisitive person. Says
Neal Knox of the NRA: • "The problem is
that some people collect guns in the same
way other people collect Ming vases. but
Ming vases don't come und-4T federal
law. When the guy who is a collector
goes out, he may be collecting a particu-
lar kind of fine firearm. or he may be
collecting a hodgepodge of guns. be-
cause his goal is to outwit his fellow
collectors..

He will try to go in like a guy swap-
ping a pocketknife and winding up with a
racehorse. He will go in with a bolt-
action .22 rifle and hope to come out with
a S5,000 Purdy shotgun. It doesn't hap-
pen very often, but he has a lot of fun
trying."

Richard Boulin certainly had fun—until
the Fat Man materialized. Boulin's love
of guns began when he was a teenager; he
read books on them, and subscribed to
firearms magazines. During military ser-
vice, he says, he was the best shot in a
300-man military police unit. After dis-
charge in 1972, he joined the Montgom-
ery County police department.

All the while he collected guns—not
just any guns, but the fancy com-
memorative weapons that manufacturers
produce in limited editions, fancily en-
graved rifles honoring Buffalo Bill or the
Texas Rangers or some other historical
event or figure. As a sub-specialty, he
sought specific serial numbers. He was
especially proud of a Golden Spike Win-
chester commemorative rifle numbered
20,000, last of the production run.

Over the years Boulin accumulated
more than five dozen of the com-
memoratives.. "These represented my
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savings," he says. "My wife and I never
bought stocks or stuff like that. Firearms
appreciate in value just like antiques. I
had thousands of bucks on my walls and
in my display cases."

Boutin kept the commemoratives in
mint condition. None had ever been
fired—a single round through the barrel
can cut the value of a collection gun by
half. He wore gloves when he handled
them. and even then would not touch any
metal parts. His neighbors in Gaith-
ersburg knew he collected guns. but he
did not show them off.

Boutin did well as a police officer. He
volunteers that his record bore two minor
blemishes: for wrecking a squad car, and
for napping on duty. But he had ambi-
tions beyond a policeman's salary. So in
early 1976 he obtained a federal firearms
dealer's license, intending, to open a
part-time gunsmith shop- in Damascus.

Initially, business was brisk and prof-
itable. Many of his sales were to fellow
Montgomery County policemen, secret-
service agents, even an FBI man or two..
"I dtalt with quality stuff and quality
people. The pistols I sold went for 3150,
5200 each. I wasn't selling Saturday-
night specials to common criminals off
the street."

But Boulin's dissatisfaction with
police work mounted. It climaxed in
mid-1976. when two officers working
his shift were shot to death in a shopping
center. He decided to leave the force and
work for his father; an air-conditioning
contractor. He also decided to get out of
the gun business: The BATF paperwork
was onerous, and he wanted to put full
time into his new job.
And here Boutin made what even his

lawyer, David H. Martin, former chief
counsel for the Secret Service, admits
was a mistake. As a private collector,
Boulin over the years had acquired doz-
ens of guns—pistols, rifles, and shot-
guns. These he did not enter into the
formal bound registry book that federal
law requires a dealer to maintain. He had
obtained them before acquiring 'the
license; he considered them his private
collection, not his business stock.

"Unfortunately." attorney Martin
says, "the way BATF applies the law, he
is. wrong. Once you acquire that federal
piece of paper, BATF says you must put
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everything in the books, and put through
the paperwork when you sell it."
So in selling off the remnants of his

business stock, several times Boulin let
go of one of his collection guns as well.
Heclaims the mistake was an hones one,
that he had ,the "impression that I was
allowed to sell to another Maryland resi-
dent items from my private collection
without going through the mandatory
federal firearms paperwork."
And seven of these sales were to the

—collector" that Boulin and other dealers
knew as the Fat Man.

At five minutes past ten o'clock on the
morning of December 14. 1977, Boulin
was walking across the parking lot of his
father's business in Silver Spring. He
heard cars and looked up to see about ten
plainclothesmen, badges on their lapels,
and a host of Montgomery County
poliCemen. He recognized one of the

plainclothesmen as a BATF agent and
asked if he could be of any assistance.

— Are you Richard Boulin?" one of the
agents asked.

Yes. Whereupon the agents seized
him, thrust him up against the side of his
car, and cuffed his hands behind his

back. All they would tell him was that he
was under arrest for violating the

Firearms act.
When agents searched Boulin's car

they found a loaded pistol. "We're going

to charge you. with carrying a concealed

weapon," he quotes one aa•nt as saying.

Boulin protested that he had a Maryland

license for the pistol and was permitted to

carry it when he had large amounts of

money with him. He pointed out that he

had more than S1,000 in his wallet,

money he intended to use that evening to

buy a shotgun for his collection.
The agent was not impressed. "Is that

personal money or business money?"

one asked. Boulin bit his lip: he did not

think a thief would make such a distinc-
tion. But he remained silent.

Agents thrust Boulin into the backseat

of a car. 'I've been an officer. I know

when police are deliberately making it

rough for a guy. I'm a big man; having to

sit twisted in the seat, my hands behind

my back, was darned uncomfortable for

me, and they knew it.—
. During the ride to his home an agent

said, "We have information you own

two trained killer does. If they make any
moves toward us. we intend to kill

, them."
Boulin stifled a laugh. "One of the

'killer dogs' was a miniature German
shepherd, sweet as pie," he says. "She'll
bark. but I don't think she even knows
how to bite." The other was a nine-
year-old police dog the department had
planned to destroy because of a hip ail-
ment. "I liked the dog, I didn't want to
see him put to sleep, so I took him in. He
was about as vicious as a sparrow."

Boulin made one request. He did not
want to be paraded across his lawn hand-
cuffed in front of neighbors. He told the
agents he was a former policeman, that
he did not intend to run, that he was

oumumbered by about a dozen to one.
' Would they please remove the hand-
cuffs?

"That's your problem," one of the
agents said.

Worse was yet to come. At the house,
the agents made plain they intended to
confiscate Boulin's collector-weapons.
which were displayed on wall racks and

• in cases. He protested that he had federal
documentation for each of these weapons.
and that they had nothing to do with his
firearms business. Tough luck, the
agents said, and one of them appeared
with a stack of canvas mail bags.

Aghast, Boulin- pleaded with the
agents not to put the valuable guns in

such a container. A nick or scratch could
devalue each gun by S50 or S100.

"You're not dealing with a bunch of

Saturday-night specials," Boulin said.
He got no sympathy. After more ar-

gument, the agents agreed to put the

collectibles in shipping cases Boulin had

stored in a barn. Boulin continued to

protest the rough handling. One of the

agents hushed him. "Don't worry,"

Boulin remembers him saying, "after the •

boys in the [BATFT lab in Baltimore get

through with them, they won't be worth

anything anyway
By the rime the agents finished, they

had seized 89 firearms. "Quite an arse-

nal," one told Boulin. ""Jesus,' I said to

myself. 'none of these people has ever

even seen a gun collection before.' "

The agents next drove Boutin to a

federal magistrate's office in Rockville

for a hearing. During the drive he com-

plained of feeling ill, so they released his •
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handcuffs. He says one of them dared
him: "Go ahead and run; I'd like to take al
shot at you."

Other BATF agents were busy
elsewhere in Maryland the same hour.
making further arrests—all on cases
stemming from information supplied by
the Fat Man. A total of 22 people were
picked up. By noon. Washington and
suburban radio stations were carrying
BATF-supplied news of a "crackdown"
on illegal gun dealers trafficking in
machine guns and other weapons.
Out on bond. Boulin and his then-

lawyer, former US attorney George
Beall, were summoned to the federal
prosecutor's office in Baltimore. There
he met for the first time a BATF agent
named William J. McMonagle, who had
been using the Fat Man as an informant
for four months. McMonagle got right to
the point: According to the Fat Man.
Boulin had a machine gun, and BATT-.
wanted it. Boulin quotes him as saying.
We are going to send agents out to your

house to tear up the walls and the floor.' '
"I argued and pleaded with them for

half an hour,- Boulin says. "I told them
that I left that sort of stuff in Vietnam,
that the last machine gun I touched was in
the Montgomery County police depart-
ment. I finally convinced N1cMonagie I
told the truth."
So the agent tried another tack. The

Fat Man had also told BATF that Boulin
was selling guns to the Irish Revolution-
ary Army. "Absurd," retorts Boutin. "I
made these sales [to the Fat Man] at the
retail price. [would get five, six times the
price if I was dumb enough to sell to the
IRA—which I'm not. .Hell. if I had
wanted to make a buck off illegal sales, I
wouldn't sell pistols for S150; I could go
to New York City and sell them on the.
street corner for $500."

Boulin knew he was in deep trouble,
so he listened to McMonagle and assis-
tant US attorney Marsha Ostrer when
they offered him a deal. If he would turn
informant for BATF and help make cases
against other dealers, perhaps his own
problems- could be forgotten, or at least
minimized; otherwise, he was going to
jail.

'I told them I would not do the type of
work they did to me—dirty work against
an innocent dealer. I also told them, If
you. want me to go after machine guns

and the IRA, I will help you.' "So they
signed an agreement: Boulin would work

: as an undercover officer under the direc-
tion of McMonagle.

McNIonagie's first query stunned
Boutin. The agent "knew" of a ring of
police officers in both Montgomery and
Prince George's counties who were sell-
ing illegal i-nachine guns. What did
Boulin know about the ring? "Nothing. I
never heard of it.. I offered to go on the
box [take a lie detector test] because I had
had no approaches or contacts about any
such deals."
McMonagle next showed Boutin

photographs, taken with a telephoto lens.
of ten persons posing with machine guns
at a well-known quarry in Prince
George's County. He asked Boutin a5
identify the men. Boulin studied the
photo carefully. One of the men he had
seen around gun shows, and he vaguely
remembered selling him ammunition. He
told this to McMonagle. You're
lucky." the agent said. "We knew you
had seen him, and sold him ammunition.
So you didn't lie this time." .

In something of a panic as weeks went
by and he could nor find anything to
report. Boulin asked ocher gun-collector
friends for leads. One man, the finance
manager for a foreign car company,
helped. He had heard of a person who.
owned an illegal machine gun. "My
friend gave me this name to help me out.
and 1 passed it to BATF. But they said.
'It's not enough. We want more.' But I
refused to do dirty work for them. They
finally said, 'You are noncooperative.'
They canceled the agreement.

"Fine with me. Setting up innocent
people goes against my fiber. I won't do
it. I know what the arrest did to me. I
wouldn't put an innocent guy through
that wringer, not even to save my own
neck."
Some days after the arrest. Boutin and

his wife walked into a Rockville restau-
rant. He saw two police officers with
whom he had worked: He stopped to say
hello. One waved him away. "We don't
talk to crooks. Get the hell out of here."
He went into a gun store where he

had done much business. "Get out of
here," the owner said. ' 'I don.' t want any
trouble.

Boulin heard via the grapevine that
BATF was going through his record as a
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policeman, apparently trying to find evi-
dence of illegal gun deals while he was
with the department. A' friendlylieutee-
ant told him, "They are calling you a
'bad person.' " Boutin asked the
Lieutenant to testify as a character witness
if he came to. trial. The lieutenant
sounded agreeable, but he called a few
days later with an apology: A superior
had ordered him to keep out of the case.

Not everyone turned his back on the
former cop. however. A onetime col-
league, knowing of his plight and of how
law enforcement agencies work, tele-
phoned him with a tip. He had the license
number of a van being used as a rolling
zunicocaine distributorship. Give BATF
the tip; the officer said: maybe the credit
will help you. Boutin telephoned
McMonagle. I won't talk to you about
anything, the agent said and hung up.

But Boutin's main support, financial and
psychic, came from the National Rifle
Association. His case arose just as the
NRA was gearing up a campaign against
BATF's enforcement procedures.
NRA's membership includes dealers and
collectors targeted by BATF, and NRA is
not the sort of organization that turns the
other cheek.
One thine NRA did was to hire as a

consultant Mike Acree, who spent al-
most four decades in federal law en-
forcement, mostly with Treasury; he re-
tired as United States commissioner of
customs. Acree reviewed scores of gun
cases brought by BATF in Maryland and
Virginia. He states: "I would say that.
conservatively, 75 to 80 percent of those
cases were individuals that, in my judg-
ment, would not have fallen into the
hands of the law had they not been en-
ticed, inveigled, encouraged to violate
some provision of law with which they
were totally unfamiliar." Most of these
persons,—blue-collar workers, truck
drivers. farmers— "simply were not ,
sophisticated enough to understand the
technicalities of the Gun Control Act."
Acree accused BATF of running. a
"statistical rat-race kind of operation"
and using questionable investigative tac-
tics in which agents effectively persuade
dealers to break the law.
One such tactic is the' straw-man pur-

chase.- As noted, a licensed dealer may

sell only to residents of his own state.
BATF sends an agent with our-of-state
identification into a store to make a pur-
chase. If the dealer refuses to sell to him,
the agent then asks if he can have a hical
friend buy the gun for him and sign the
transfer papers. If the dealer agrees, and
makes the sale—click, out come the
handcuffs.
A striking "straw man" case that got

to court recently. required the work of
three BATF agents and an undercover
officer off and on for the course of a
month. The team used electronic sur-
veillance devices—Which produced un-
intelligible recordings—and consider-
able persuasion to entice Harrison W.
Phillips, a Tidewater. Virginia, dealer,
into a technical violation of the law. But a
federal judge, after listening to BATF's
case, threw the bureau out of court.

During a supposedly "routine"- in-
vestigation of Tidewater-area dealers,
BATF had targeted Phillips, who runs a
place- called Jaxon's in Parksley, Vir-
ginia. An out-of-state buyer is essential
to straw-man cases, so BATF imported
agent William J. Burgess from its office
in Wilmington, Delaware. Two local
agents fitted Burgess with a. body trans-
mitter and body recorder and sent him
into Phillips's store with 3200 and orders
to buy a pistol.
No luck the first day: Phillips wasn't

there. and BATF obviously did not wish
to bother making a case on a mere clerk.
So BATF sent Burgess back the next day.
Patricia Burgess (no relation), a Norfolk
city police officer working undercover,
went along to pose as the BATF man's
girlfriend.. This time agent Burgess
talked with a clerk and offered to buy two
pistols. But when he produced his Dela-
ware driver's license the clerk said,
-Whoops!" and told him: "We can't
sell to you." Another clerk asked if
Burgess had any relatives -from around
here" who could do the paperwork for
him. Burgess mentioned the "Norfolk-
girlfriend" and said he would return the
next day.
On the third trip the BATF team finally

managed to buy a pistol. Burgess wanted
two; Phillips (rightly) told him the legal
limit was one handgun per working week
and refused. He also (rightly) refused Co
let Burgess buy the .25 automatic pistol
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with his out-of-state license. But because
his "girlfriend" stood alongside ,him at
the counter, she was able to make the
purchase. filling in the form with her
name, -Social Security number, and
Norfolk address. Phillips wouldn't even
take the money from Burgess.. He in-
sisted that the woman hand it to him, and
in turn he handed her the pistol.
A week later Burgess returned and

asked again if he could buy two pistols.
Again Phillips refused. And, again, he
insisted that Paxicia Burgess handle the
mechanics of the purchase. She's sitting
outside in the car, ill; can't I take the
forms out to her and let her sign them
there? agent Burgess asked. No, replied
Phillips, she must come in here. She did,
and bought another pistol, a .32 revolver.

Still later in the month. Burgess ob-
tained a Virginia driver's license—using
as an address the post office of a_ fellow
agent who lived in Norfolk—and re-
turned to Phillips's store. He tried to buy
more firearms. and showed Phillips the
new license.

Phillips replied, '1 know you're from
Delaware. I can't sell you a firearm." He
warned Burgess: -You might get sent to
jail for what you are doing." Burgess
left, empty-handed.
On October 4. 1977, two months after

their investigation ended. BATF agents
raided Phillips's shop and charged him
on felony counts of selling firearms to a
nonresident. They seized his entire
stock—"Brownings and good guns,"
fifty to sixty of them—and stacked them
in the trunk of a car.

Phillips's trial took less than a day. in
federal court in Norfolk. Judge Dick
Kellam, generally regarded as a law-
and-order jurist, found his incredulity
mounting as testimony proceeded. When
the prosecution finished he asked. in as-
tonishment. "That constitutes the evi-
dence?" Yes, replied the assistant US
attorney. Raymond A. Jackson.

"Tell me where there is any violation
of the statute in all chat went on here."
pressed Kellam. Jackson had nothing
further to say.

All right. gentlemen." Kellam said.
"I'm going to direct a verdict. Bring the
jury in."
"You're going to do what, Your

Honor?" asked Jackson.

"I'm going to direct the verdict, find
the defendant not guilty."

But Phillips's troubles did not end
here. He had to get another court order
for the return of the seized firearms—
many came back rusty and scratched—
and then return for another order for the
restoration of his dealer's license. "It
was very costly," he says of the process.
"It cost me over S7,000."

In Senate testimony last summer.
Richard J. Davis, the assistant Treasury
secretary for enforcement and opera-
tions, tried to slough off BATF critics,
and especially persons who claimed vic-
timization at federal hands. "I think it is
important to remember," intoned Davis,
"that criminal investigations and en-
forcement are by nature conflict
oriented. Inevitably, any criminal inves-
tigation situation is bound to produce
negative reaction from the subjects of
investigations." Both Davis and BATF
director G. R. Dickerson denied any
systematic 'abuse of the agency's au-
thority.
"Negative reaction" certainly de-

scribes the feelings of David A.
Moorhead. wounded eight times during
the Tet offensive in Vietnam. Moorhead,
a tough. New Hampshire native, was
listed on Army records as a paraplegic.
"But I told a full colonel I would be
damned ill would stay in. a wheelehair,
and I walk today."

Moorhead returned to his home in
Wentworth. New Hampshire, and at the
urging of Veterans Administration coun-
selors took a gunsmith course. "New
Hampshire is a very biz hunting and
fishing area,- he says. "and there are
very few gunsmiths. It was a job I could
do in my home. so [could lie down and
rest when I needed to." Mborhead
opened his shop. and began collecting
firearms as well as selling and repairing
them.
BATF inspectors tested him. One un-

dercover agent--we call them a
snitch' '—came in and cried to buy a pis-
tol without doing the required federal
paperwork. Moorhead dbuble-talked
him: when the man left, Moorhead re-
ported him to the local BATF office.

Meanwhile, through what Moorhead
calls "some good old Yankee. trading."
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he acquired an Army surplus M-14 rifle.,
the weapon he had used in :he military..

The training and maintenance literature.

that Moorhead saw referred to the M-14

as a rifle. He made no secret of his own-

ership. He kept it in a display case, and

state and local police were among the

persons who saw and admired it. He even

listed the M- 14 among his collateral for a

bank loan.
A BATF undercover man saw the

M-14 in November of 1975 and talked

about it with Ken Drickser. the agent

assigned to Wentworth. Drickser is said

to have told his colleagues, "If there is

one [a machine gun' in Moorhead Sports

Shop, it is because he doesn't know it is

one. Leave it alone and I will take care of
it when I get back from vacation."

Drickser left town on his trip.
A few mornings later, Moorhead

heard someone banging on the door of his

shop. He unlocked the door, and in

swooped a raiding party of BATF agents

from Boston. They told him he was under

arrest, for "secretly possessing a machine

gun."
Moorhead was puzzled: "ft kind of

confused me. I never knew I had a

machine gun, and any guns I had I never
knew I secretly possessed." When he
realized what they wanted, he surren-
dered the M-14.
The agentscommenceda search. They

found a 37-millimeter flare gun. which is
exempt from registration by BATF's
own regulations. Moorhead recounts
what happened next:
"I said. 'Why are you raking that?'

"He said. 'Well, we are not sure.'
'I said, 'What do you mean you are

not sure?'
"He said, 'Well, there are so many -

laws we can't be expected to know them

all.'
"I said, 'You expect me to know them

all?'
"He.told me ignorance of the law is no

excuse."
The BATF agents put Moorhead in

handcuffs and took him to Concord. His
wife wanted to go along "because I was

subject to having muscle seizures."
They refused but did permit him to take
Valium. When she insisted on accom-

panying her husband, an agent told her

she would be subject to a $.5.000 fine or

five years' imprisonment if she disre-
garded orders.
BATF agents seized thirteen other per-

sons in four states in the same series of
"raids.," and the agent in charge of the
Boston region said. they were "signifi-
cantly the largest in New England af-
fecting licensed dealers since passage of
the Gun Control Act of 1968." The
headlines stood two inches tairchrough-
out New England the next morning. The
BATF release noted that "more than 100
unrecorded guns" in addition to the
"machine gun" were seized from
Moorhead' s shop.
These, says Moorhead, were

"weapons I was keeping in safe storage
for local camp owners who didn't want to
leave them unguarded in vacant cabins
over the winter." He and his wife had
listed them in a registry, which they
couldn't immediately find during the
confusion of the raid.
The BATF publicity was not acciden-

tal. The bureau's Public Affairs Guide-
lines manual says good public relations
"is a method of overcoming the criminal
defense for lack of knowledge of the law-.

and has a favorable impact on the at-
titudes of the court, jurors. and prosecu-
tors. . . . And most important of all. it
serves to establish and enhance the image
and identity of the bureau with all levels
of our society."
When Moorhead went on trial the fol-

lowing April. District Judge Hugh H..
Bownes listened to testimony, then said,
"I think this is a travesty. I am upset. I
am really upset." He told the jury:
"I am going to do something that

haven't done since I have been a federal

judge, or a state judge_ for that matter. I

am _wing to take a case away from the

jury after the evidence is all closed. I

don't .do this because I don't have any

confidence in you. but I do it because I

think the circumstances require it and the

law requires it."
He saw no evidence that the M-14 was

a machine gun as defined by law, or that

Moorhead knew it possibly could be

converted. He said the BATF officers

''should have used some common sense

and a little compassion." Then he turned

to Moorhead:
• '1 want to say to you. Mr. Moorhead,

that, on behalf ot the government. I
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apologize. I don't think this case should
have been brought. At most. we have
here a technical violation." He told
Moorhead to go home.
But no gun shop awaited Moorhead's

return. BATF had seized all his business
records and stocks. He had to visit the
VA hospital frequently for nerve pills
— because [just couldn't function: I was
just totally—it was just a total daze." He
couldn't pay his bills; creditors de-
manded money. "I finally had my busi-
ness auctioned off to pay my debts.
which didn't clear up everything. I have
since cleared up my debts by selling my
home and getting this taken care of."
BATF said not a word of apology for

the misdirected raid. The agency did re-
turn the seized weapons—after the inter-
vention of Moorhead's congressman.
James Cleveland.

Federal Judge Herbert Murray, who
heard Richard Boulin's case. didn't
exactly apologize to him. But he did in-
dicate strongly that he felt the federal
government had made a mistake in
bringing the young ex-cop into court.

Months after his arrest. Soulin sought
support from the National Rifle .A'ssocia-
don, and received it in the form of David
H. Martin, a former Secret Service
lawyer now with the firm of Santareili dic
Gimer. With the facts not in dispute—
BATF had surreptitio.13 tape recordings
of Boutin. talking with the Fat Man during
the sales—Martin decided to try it on a
question of law: Did the Gun Control Act
make it illegal for a person with a dealer's
license to sell from his private collection
without doing the federal paperwork?
Martin and the US attorney's office in
Baltimore submitted stipulated facts
during the summer of 1978 to Jildge
Murray.
• Eleven months dragged by without de-
cision, an indication that the case was
troubling Murray. a hard-working jurist.
His opinion, released August 6 this year,
explained why. Under the law, he said,
he had "no choice" but to find Boutin
guilty. He continued: -The court does
this with great reluctance because the
potential civil penalties in this case far
outweigh the criminality of (the] defen-
dant's conduct."

Murray referred to Boutin's prized gun

collection, which BATF still held, with
the ultimate intention of having a court
declare it forfeit to the government after
his conviction. BATF has sought _this,
with varying success, in countless other
cases around the country. Boutin values
the seized guns at between 330,000 and
S35.000—provided they have not been
ruined by haphazard storage and han-
dling by BATF. Murray continued:

— If there were any way that this.court
could enjoin imposition of those (civil
forfeiture] penalties it would. do so, for
the court believes that the necessary de-
terrence can be achieved through the
criminal penalties available. Further, the
court has found Mr. Boutin to be an un-
commonly cooperative defendant whose
involvement in this case has been an iso-
lated act of wrongdoing in an otherwise
lawful and productive career." He urged
that the government Work out some ar-
rangement whereby the guns could be
sold and the proceeds given to Boulin.
And he told Martin to bring his client in
later for sentencing on the eleven felony
counts.

Over beer and hamburgers in a Maryland
roadhouse, Boulin calks about his life
since the arrest. He is estranged from his
father, who was angered by federal
agents appearing at his business. He
works twelve hours a day, six days a
week, piling up savings to support his
wife in case he has to go to prison. He
drives seventy miles round-trip daily to
his present job, which is in sales; all 'ne
thinks about on the road is "the case."
He is cutting himself off from a society

he believes has wronged him. He talks
with his wife about buying a house in
rural Maryland—there are some mighty
remote areas in the state—"and putting a
chain across the driveway and telling
everybody to stay the hell out." Most of
his old police friends shun him as a
"rogue cop." Neighbors avoid him, or
speak in strained tones when they en-
counter him. Sometimes he can't bear to
tell his wife about adverse developments.
For months she was not aware that he
would have to stand trial.

Fantasies. scenarios, awesome
schemes for revenge have tumbled
through his tormerted head to put his
hands on a gun. a big, mean automatic
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gun, and go to the BATF offices in Bal-
timore and blast away his tormentors; to
use a gun on himself; to disappear: to
take what money 'ne has saved against a
jail term and simply not be Richard
Boulin anymore: But I'm past that
now," he says. "There's no sense in
compounding your troubles. What hasn't
soaked in yet is that I am a convicted
felon. A felon. How I'm going to live
with that is something I've yet to face."
There are practical penalties to go

along with the stigma. Boulin is a bonded
employee. When the bond comes up for
.renewal, he can either admit his
conviction—whereupon he loses the
bond essential to his work—or he con-
ceals it—whereupon he risks another
felony charge for making a false state-
ment. He cannot renew his Maryland
state sales license, meaning he can't even
sell used cars, much less have a man-
agerial position in a first-line agency.
Technically, the mortgage company
could demand the full amount owed on
his home. "This really worries me.
BATF plays dirty; I wouldn't be sur-
prised at all if some agent who has it in
for me dropped a dime on me.'—that is,
notified the mortgage company of his
conviction. And. of course, he cannot
work as a law enforcement officer.

At age 28, thanks to his government.
Richard Boulin is as close to being dead
in :he water as a man can be.
The Fat Man, meanwhile, is nowhere

to be found on the Maryland gun scene.
He has disappeared into the folds of the

federal government's program to protect
informants.
A postscript: Several weeks ago an
openly sympathetic Judge Murray
praised Boulin's record as soldier and
policeman, and said he believed Boulin's
protestations that he had not intentionally
violated the law.
"On the other hand," the judge

continued—and Boutin, standing at a
military parade rest, seemed to sag—
Congress passed the Gun Control Act
with the aim of regulating the circulation
of handguns. So Boulin must be
punished. Thirty days in jail under a
work-release program, so he could con-
tinue at his auto agency job. then a period
of probation, plus a $500 fine.

Murray repeated what he said in his
earlier opinion: that the government
should work out an arrangement whereby
Boulin got proceeds from the sale of the
valuable firearms collection.
Three weeks later BATF still had-this

suggestion "under advisement,— ac-
cording to lawyer David Martin. Mean-
while. Martin prepared IO take the case to
the Fifth Circuit Court of Appeals. So
Boutin has a year, maybe eighteen
months. of freedom left.

I asked Boulin if he had a picture of the
gun collection The Washingtonian could
use to illustrate this article.
• He laughed. "BATF took all the pic-
tures," he said. "They called them
'contraband.' I've asked for them back,
now that the trial is over, and they just
laugh at me."
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LETTER FROM JOHN G. KROGMAN, ACTING DIRECTOR, BUREAU OF ALCOHOL, TOBACCO
AND FIREARMS, DEPARTMENT OF THE TREASURY

Honorable S. I. Hayakawa
United States Senate
Washington, D. C. 20510

Dear Senator Hayakawa:

This is in reference to your letter of May 10, 1979,
wherein you requested our comments on the abuses
referred to in the article attached to your letter
entitled "BATF Entrapment Schemes" by David T. Hardy.

The first portion of Mr. Hardy's article discusses
"straw man entrapment" or the straw purchase. We
emphasize that it is not the practice of ATF to conduct
an undercover investigation regarding unlawful sales
by firearms licensees unless there is reason to believe
that the licensee has previously made unlawful sales.
If the firearms licensee is reluctant to deal with the
undercover agent, ATF immediately terminates its inves-
tigation. Furthermore, it is the Bureau's practice to
permit the firearms licensee himself to suggest the
medium of a straw purchaser to consummate the sale.

Thus, it is strictly prohibited for ATF undercover
agents to encourage, as opposed to merely provide the
opportunity for, such unlawful sales of firearms. In
all instances, ATF agents seek to comply with the rules
laid down by the Supreme Court concerning entrapment.
In United States v. Russell, 411 U.S. 433, 435-436
(1973), the United States Supreme Court ruled that the
fact that officers or employees of the Government merely
afford opportunities or facilities for the commission of
the offense does not defeat the prosecution. It is only
when the Government's deception actually implants the
criminal design in the mind of the defendant that the
defense of entrapment comes into play. Of course, any
defendant having been unlawfully entrapped into commis-
sion of a crime has a valid defense to the prosecution.

The use of straw purchasers in acquiring firearms from
licensees presents a serious law enforcement problem.
These transactions thwart the intent of the Gun Control
Act to keep firearms out of the hands of prohibited
persons, as well as to regulate interstate commerce in
firearms. Typically, the actual or ultimate purchaser
is a felon or out-of-State resident to whom a licensee
is prohibited from selling or delivering firearms. By
utilizing a straw purchaser, who is himself eligible
to obtain firearms, the prohibited person is able to
acquire the firearm "off record" and conceal the trans-
action. Firearms acquired in this manner are frequently
used in crime. For example, the firearm used by David
Berkowitz, also known as "Son of Sam," in the murder of

64-664 0 - 80 - 5
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several persons in New York was purchased from a licensed
dealer in Texas by a Texas resident acting on Berkowitz's
behalf.

While there is a continuing need to monitor straw
purchase transactions, you may be interested in knowing
that we have implemented internal controls to ensure
that investigations of these cases are kept within
proper limits and that only those cases warranting
Federal prosecution are investigated. That is to say,
any such investigation must be personally approved by
the Director or the Deputy Director (the same is true
with regard to investigations of firearms transactions
at gun shows).

Furthermore, we are seeking to impact upon the problem
of straw purchases by informing all licensees how to
avoid those transactions which ane contrary to law. A
publication serving this purpose will be issued within
the next few days.

In his article, Mr. Hardy alleges a second form of
entrapment entitled "implied dealership" which he claims
is used against collectors and those displaying firearms
at gun shows. Under Federal firearms laws, a nonlicensed
resident of the State in which the show is being held
may .buy, sell or exchange personal firearms with ancther
nonlicensee of the same State. The resident may also
sell to or place an order to buy firearms with a licensed
firearms dealer, provided the resident does not "engage
in the business" of dealing in firearms which requires a
license under the Gun Control Act of 1968. Although the
term "engaged in business" is not defined by statute,
the courts have had no difficulty construing the term
and have generally held it to mean an activity which
occupies one's time, attention and labor for the purpose
of livelihood or profit. While an actual profit from
the sales of firearms need not be proved, a willingness
to deal, a profit motive and a greater degree of activity
than occasional sales by a hobbyist must be shown for
purposes of a conviction. Thus, a nonlicensed resident
may make an occasional sale as a hobbyist at a gun show
or an individual may dispose of a gun collection at
a gun show. However, if the nonlicensed person is
acquiring firearms for the purpose of resale and the
activities otherwise constitute engaging in a firearms
business as discussed above, a violation of law would •
.result. In investigations of such activities, ATF
adheres to the rules concerning entrapment.

As a third form of entrapment, Mr. Hardy alleges that
ATF agents approach a Federally licensed dealer and
persuade the dealer to sell some privately owned fire-
arms without making a record of the transaction. ATF's
efforts are directed at those licensees who, as a part
of their business, at or away from their licensed
premises sell firearms to ineligible purchasers and fail
to record the transaction as a means of concealment. we
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reiterate that ATF agents, in making such investigations
are mindful of the law of entrapment.

ATF recognizes that a licensee may maintain a private
collection of firearms independent of the business
inventory and lawfully dispose of such firearms without
entering the transaction in the licensee records. As
stated in ATF Industry Circular 72-30, a licensee who
uses the firearms license to obtain personal firearms
must record in the business records the acquisition and
disposition. Such firearms may be kept on the licensee's
business premises for purposes of display or decoration
and not for resale as long as they are segregated from
the business inventory by appropriate identification.
The. licensee's subsequent sale of such personal firearms
need not be recorded in the business records and a form
4473 executed by the purchaser would not be required.

With respect to Mr. Hardy's discussion of "Dewat
Entrapment," the term "Dewat" technically denotes war
trophy firearms that were deactivated under a program
inaugurated in 1945 to permit returning servicemen to
register their trophies under the National Firearms Act
so that they could be retained. However, we construe
Mr. Hardy's discussion as pertaining to any and all
inoperable or unserviceable machineguns, including
"Dewats."

The National Firearms Act (26 U.S.C., Chapter 53)
requires, among other things, the registration of
machineguns and the payment of taxes on transactions
in such weapons. The term "machinegun" is defined by
the Act to include any weapon which shoots, is designed
.to shoot, or can be readily restored to shoot, auto-
matically more than one shot, without manual reloading,
by a single function of the trigger. The term also
includes a machinegun frame or receiver alone. It
should also be noted that an unserviceable machinegun
(one that cannot be readily restored to an operable
condition) is still a machinegun within the scope of
the Act. Consequently, Mr. Hardy's inference that
inoperable or unserviceable machineguns should not be
held to be National Firearms Act weapons is wholly
without merit.

The 1968 amendments to the National Firearms Act
provided a 30-day amnesty period during which pre-
viously unregistered weapons could be registered by
their possessors with impunity. Thereafter, only those
weapons already registered and those registered pursuant
to being lawfully made could be legally possessed or
transferred. In short, a person in possession of an
unregistered machinegun today cannot legitimize his
possession of the weapon. The unregistered weapon
is contraband and subject to seizure or abandoned to
the Government. We would add that where the possessor's
violation is nonwillful, criminal prosecution is not
undertaken.
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Mr. Hardy's discussion of practice grenades relates to
the category of National Firearms Act weapons termed
"destructive devices." In part, this term includes
explosive bombs, grenades or similar devices. He cites
the ATF case reported as United States v. Kiliyan,
456 F.2d 555 (8th Cir. 1972), which, he infers, was
erroneously decided. The court in Kiliyan held that
certain M-21 practice grenades were destructive devices
for purposes of the National Firearms Act. Subsequent
to the decision in Kiliyan, other courts held that the
M-21 practice grenade and other items designed by the
military establishment for training or practice purposes
did not constitute National Firearms Act weapons since
devices which were neither designed nor redesigned for
use as weapons were excluded from the term destructive
device. Adhering to the weight of authority, ATF
reversed its position and no longer considers such
devices in their original configuration as National
Firearms Act weapons.

In his heading entitled "Other Techniques," Mr. Hardy
depicts a less than accurate situation regarding two-
hand grip "silhouette" pistols. He states that ATF
issued a "special" regulation under the National
Firearms Act so as to bring such weapons within the
scope of the Act for prosecution purposes. We dis-
agree. This regulation defining "pistol" was added
to the Code of Federal Regulations on August 3, 1971,
or approximately six years before silhouette pistols
came into the limelight. Some of these weapons now
technically fall within the Act's definition of fire-
arm; however, we know of no prosecution under the Act
regarding a silhouette pistol. During the last 2 years,
a number of manufacturers of silhouette pistols have
sought and obtained ATF's advice and counsel regarding
the proper design to be employed, in manufacturing these
firearms so that they would not be included within the
coverage of the Act.

We trust that this has been responsive to your inquiry.
If we can be of further assistance in any way, please
let us know.

Sincerely yours,

(signed) John G. Krogman
— Acting
Director
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LEI hElt FROM G. R. DICKERSON

Lynn Battaglia
Assistant U.S. Attorney
101 W. Lomard Street
Baltimore, MD 21201

Dear Ms. Battaglia:

APR vt,,_

This refers to your inquiry as to the correctness of4 a letter from John G. Krogman, Acting Director, Bureau
of ATF, to the Honorable S. I. Hayakawa, United States
Senate, dated July 30, 1979. A copy of the letter is
attached as Exhibit "B" to the Memorandum In Support
of Petition for Writ of Error Coram Nobis in United
States v. Richard Boulin, United States DistriTT- Court
for toe District of Maryland, Criminal No. HM 77-0598.

You request our comments on statements made on page 3
of the letter to the effect that a Federal firearms
licensee may 1-.wfully dispose of firearms which are
held by the licensee as a private collection, and not
as business inventory, without entering the transactions
in licensee records required to be kept.

On reconsideration, we have determined that these
statements are not accurate and do not comport with
the official position taken by ATF with respect to a
firearms licensee's disposition of personal firearms.
Rather, ATF has adhered to the decision in United 
States v. Scherer, 523 F.2d 371 (7th Cir. 1975), ‘ihich
held, among other things, that a licensee must record
the disposition of such firearms in records required to
be kept by Federal firearms laws. ATF's position on
this matter is illustrated in ATF P 5300.15 (5/73), a
copy of which is enclosed.

This publication is routinely forwarded to new licensees
and was, shortly after its adoption, provided to all
licensees. You will note that it contains a sample
firearms acqUisition and disposition record with sample
entsies showing how various firearms transactions should
be recorded. Significantly, line 9 serves to inform
the licensed dealer of the requirement to enter in his
records the acquisition and disposition of his personal

• firearm and the manner in which it should be done.,

At an appropriate time in the near future, we will again
inform all Federal firearms licensees of the record-
keeping requirements pertaining to the acquisition and
disposition of their personal firearms, as well as seek
to correct any inaccurate statements ATF has made about
this subject matter.

Sincerely yours,

.f-e.Z72owvp-1
Director
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THE FOLLOWING INFORMATION R:LATES TO DEAL-
ING IN FIRE %ANIS AND AMMUNITION. THERE IS ALSO
1 SECTION RELATING TO THE COLLECTION OF CURIO
NI) RELIC FIREARMS AND AMMUNITION. THE AI'PRO-

'RI REFERENCES ARE TITLE 27, CODE OF FEDERAL
RFGULATIONS. PART 178, AND ALL P.'.GE REFEREXCES
K! -TO ATE PUbLiCATION 500.5, voua GUIDE TC

.:It ARMSREGULATION.
THESE ARE GENERAL GUIDELINES, INTENDED FOR

sitACK REFERENCE .AN DO NOT COVER ALL SITU A-
' iONS THAT YOU. AS A LICENSEE. MAY ENCOUNTER.
"O,SULT THE LAW AND REGULATIONS OR CONTACT
TF FOR MORE DETAILED INFORMATION. ATF FIELD

;ND REGIONAL OFFICES ARE LISTED IN ATF P 5300.5,
' 1:GINNING WITH PAGE 119.

A FEDERAL FIREARMS LICENSE DOES NOT ALLOW
i'OL TO CONDUCT BUSINESS IN A MANNER CONTRARY
-(.) STATE OR LOCAL FIREARMS LAWS, SUCH AS THOSE
;HAT REQUIRE LICENSES OR RESTRICT FIREARMS
RANSEERS AND RECEIPTS.

:our License

It is in effect until the expiration date shown on the license
t176 49) (page 39).

coi.ers operations only the location shown on the license
is 5t) (page 391. See special requirements for collectors

elsewhere ir, this publication.
Yo,, should examine y our license carefully to make sure the
information shown is correct.
I! you f.nd an error. send the license back to your regional
re,:elatory administrator for correction (178.48) (page 39).
You imist keep your license (ATF Form S Part I) Posted and

for inspect n by ATF officers.
L se the copy of the license (Part II) to make purchases. You
may make copies. but each copy must have your original sig-
„ature 078.94, 178.95) (page 43).

:.i-r,nval of Your License

All will send a renewal application to you about 60 days
lietore the expiration date shown on your license.
It you ha,: not recei,ed 5-our renewal application 30 days

t. the license expiration date, and you want to stay in
(ni..iness. please notify the ATF regional office ser,ing your
State (see ."TI P 3300.5, pages 119-120)
It y,,, want to renew your license, you must complete and
send the application. ,ith the fee attached, to your Internal
Rei.enue Servi,e Center before the license expiration date.
It ou before :be expiration date, you ,nay operate

ou receive your new license. See ,:uestions and answers
un,aer the subheadings "Licensing” Lnd "Conduct of Business
-I icensees- ifl 'u TI P 5300.5 for more detailed information.

Records You Must Keep

Firearms
1. Keep a separate perimnent record (see definition U) "bound

book," page 821 of all firearms received and disposed of. This
includes firearms received in pawn, curios and relics, and fire-
arms received for overnight (or longer) repair.
a. Firearms are to be logged in when received and logged out

as they are disposed of (178.125(c)) (page 52). This pub-
lication contains sample bound book entries showing some
types of firearms transactions, including both acquisitions
and dispositions.

b. Keep these records permanently.
2. Prepare ATF Form 4473, Firearms Transaction Record, cover-

ing the transfer of each firearm to a nonlicensed person. Read
tile Form 4473 carefully as it is the most important record you,
will keep.
a. These completed Forms 4473 must also be kept permanent-

ly', in addition to the permanent record described above.
b. Forms 4,173 may be kept alphabetically (by name of pur-

chaser), chronologically (by date) of disposition, or numer-
ically (by transaction serial number (178.124) (page 50).

c. Use yellow Form 4473 flat I) for over-the-counter sales;
use green Form 4473 (Part III for either contiguous (bor-
dering) State sales or non-over-the-counter sales (173.124)

(page 50).

Acquisition of Ammunition

3. Keep a separate record of all ammunition received.
a. Invoices filed in an orderly manner are acceptable, if they

are kept separate from other commercial records.
b. Keep these records for 2 years.

Disposition of Ammunition

4. You do not have to keep a record of the disposition of shot-
gun ammunition, ammunition used only in rifles, or Lump,

sent parts of these types of ammunition.

5. You must, howexer, keep a sepaiate, permanent re,ord (see
definition of "bound book,- page 84) of the disperition of

handgun ammunition or ammunition that is interchangeable .

between handguns and rifles, such as .22 caliber (173.125(c))

(page 51) (also page 911. This publication contains sample

bound book entries showing several ammunition transactions.,

a. Invoices may not be used for this permanent record.

b. Keep these records for 2 years.

Transfers Between Licensees

1. Generally, licensees may freely buy and sell firearn.s and
animunition among themselves.
a. Licensees do not have to prepare Forms 4473 or transfers

to other licensees.
h. Transactions between licensees must be recorded in the

bound book record.
c. The licensee to receive the firearms or ammunition shall

furnish a copy of his license (A IT Form 8 Part II, or copy)
to the licensee selling or othe. wise disposing of the firearms
or ammunition, prior to making the transaction (178.94,
t78.95) (page 43).

d. Licensees may ship interstate to other licensees.
e. As a firearms C,ealer, you may take orders for firearms and

ammunition at any location, bat TIIE ORDERS MUST BE
FILLED ONLY AT YOUR LICENSED PREMISES (see
question, and answers, page 83).

2. Your partiodar license may find' your activity. (See heading
for LICENSED COLLECTORS in this publication and ques-
tions and ansk,crs on page 63).

AV)
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Kito Your Customer

.1. Identify the buyer by name, age and residence address before

deheering any firearm or ammunition ( I 78.124, 178.125)

(pages 50-52) (also page 1).

Age Requirements

2. Under Federal 13w, the minimum age for purchasers of fire-

arms and ammunition may be either If or 21 years, dependirg

on the item being purchased.

a. You may not sell a handgun or handgun ammunition to

persons under 21 years of age.
b. You may not sell shotguns or rifles, or shotgun and rifle

ammunition to persons under 18 years of age.

You may sell ammunition that is interchangeable between

nines and handguns to a purchaser who is at least 18 years

of age if you are satisfied that he or she will use the ammu-

nition in a rifle (178.99, page 45, and questions and an-

swers, page 83).

Residency Requirements for Nonlicer.see Sales

i. If you sell or deliver a handgun to a nonlicensed person, that
person must be a resident of the State in which your licensed
srermses is located (178.99) (page 45).

2. If you sell or deliver a rifle or shotgun to a nonlicensed persoli,
that person must be:
a. a resident of the State in which your business premises is

• located: or
b. a resident of a contiguous (bordering) State, if,

(l) the buyer's State has enacted legislation allowing such

sale or delivery (pages 126 and /27);
(2) the sale conform, to legal requirements in both States,

(3) the appropriate law enforcement .officer in the buyer's

home State has been notified as required, and
(4) the waiting period requirement has been satisfied

(17S.96-178.99) (pages 44 and 45).

Prohibited Sales

In addition to the requirements shown above, you may not
lawfully sell or dispose of any firearm or ammunition to cer-

tain. types of persons: e.g., convicted felons. See AI F F 447:5,

questions Sa through Sh.
2. If any of your customers would violate any State law or loca:

ordinance that applies at the place where you sell or deliver,

by purchasing or possessing any firearm or ammunition, then,

under Federal law, you may not lawfully sell or deliver any

firearms or ammunition to that customer (Federal law,

I 922(b))2)) tpage 5).

Lost or Stolen Firearms

It firearms are lost or stolen, you should immediately contact
our local law enforcement authorities.

Report Multiple Handgun Sales

I. The delivery of more than one h„ndgun to the same individual
(nonlicenste) within 5 consecutive businessdays must be re-
ported to ATF on ATF F 3310.4, Report of NIultiplc Sale or
Other Disposition of Pistols and Revolvers,(178.126a. page
53; see also page I).

2. The original of Form 3310.4 :mast be mailed to the ATF CTIM-
inal Enforcernent office for your area at the end of the busi-
ness day that the sale occurs. A list of these offices and their
addresses appears on page 123.

Licensed Collectors

(Sec "Collect ms," page 83 and -Omer:1(.0ns by Federally Licensed
Collectors," page 95)

1. You may buy curios and relics from any source (178.50)
(page 39).

2. You may dispose of curios and relics to another licensee any-
where or to nonlicensed residents in your State (178.50)
(page 39).

3. You must maintain the same records as other licensees.
4. Your collector's license entitles you to conduct transactions in

curios and relics only. A licensed collector bus the same status
as a nonlicensee in any transactions involving firearms and am-
munition other than curios and relics.

Orange of Address

You must notify your regional re,tulatory adminivrator at least

10 days before moving your firearms or ammunition business to
anew address (178.52) (page 40).

Sale of Business or Goine, Out of Business

I. Within 30 days after you sell or discontinue your firearms or
ammunition business, you must give written notice of this

change in status to your regional regulatory admir,istratur

(178.57) (page 40).
2. If you sell or discontinue your firearms or ammunition busi-

ness and are succeeded by a new licensee, your firearm dealer

records should be marked to show this fact and shall be
delivered to the successor (178.127) (page 531.

3. You must deliver all of your firearms records to your ATF

regional regulatory administrator within 30days rat going

completely out of the firearms or ammunition bviness
(173.127) (page 53).

Questions

If you should have any questions regarding Federal 1:ws or regu-

lations and are una'ole to locate the answers in ATF P 5300.5

(see page 79), please contact you: r.earest ATF field office

listed on pages 120-125, or your ATF regional office listed

on pages 119-120.

AN ATF OFFICER WILL EXAMINE YOUR BUSINESS
OPERATIONS PERIODICALLY.

COMPLIANCE wm-: FEDL RAL LAW AND REGULATIONS
IS IMPORTANT-VIOLATIONS CAN RESULT IN THE LOSS
OF YOUR LICENSE OR OTHER SERIOUS CONSEQUENCES.
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Sales of Firearms to Lass Enforcement Officers

Section 925(a) 1) of the Gun Control Act exempts law en-
• torcement agencies from the trarsportation, shipment,
receipt, or importation controls of the i,ct when firearms
arc to be used for the official business of the agency.

If a law enforcement officer is issued a certification letter
on the agency's letterhead signed by a person in authority
,t1hin his agency statirg that the officer will use the fire-
arms in performance of his official dutias, then that officer
specified in the certification may purchase a firearm from
you regardless of the State in which he resides or in which
the agency is located. The seller is not required to prepare
a Form 4473 covering such a sale, however, the transaction
must be entered in the permanent record. The certification
letter from the officer must be kept in your files.

The Bureau considers the following a5 rersons having au-
thority to make certifications that the law enforcement

officer riiirct,amng :he ftrearnr tawrIsy.
Nam mancc of Ito otf:,-11 data,.
I. In 3 city or county

public safety oi the ..hst ra....a
2. In a sheriff's off mc. the si-icriff
3. Iv a State police or hig.n.sy

surerintcnclent :ne in car., ri
to •••hlt:h the St.itc ,111:cr Of empre,res

4. In Federal law enforcement off:et,, tbr aariniara
charge of the offi,e to which the i-rerral rehert
employee is assigned.

The Bureau would also recognire weneklem toisse cre t.4.131
of a person of authority prom.:‘,/ there n a erre.e
tion of authority and co era!: re-spunvh.lit, has art
in any way.
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t;IREE. thS ACQUISITION AND

DESCRIPTION OF FIREARM RECEIPT

MANUFACTURER
and/or IMPORTER MODEL

SERIAL
NUMBER

TYPE OF
ACTION

CALIBER
OR GAUGE DATE

FROM WHOM RECEIVED
(Name aid Address or
Name and License Numoer)
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Explanation of Acquisitions

Line

Shows purchase of a firearm from a licensed dealer — you
must record their license ni.mber. In order for Brian to
obtain this firearm, he had to submit a current copy of his
FFL to John's Fine Guns (178.94). When Brian received
the firearm, he entered it into this bcok immediately.
(For variation see 178.1:5011

4 Purchase of firearm from an unlicensed person.
5 Gun is brought in for repair. If firearm can be Ixed sed

returned to caner on Same business day, no entry need be
made. However, if firearm cannot be returned that day, it
nmst he entered anon acquisition even though it is not a
purchase. Gunsmithing transactions such as this may be
re,:ded its a separate bound book.

7 John Doe has brought in a ;tun for sale on cons,gnment.
Make entry on date of receipt.

8 Michaels originally purchased the gun on 11/2/76 (line 3).
He does not like it and returns it on 11/24/76. The firearm
must be reentered showing date of receipt and from wnoni
received. (II w as received from :Michaels on It .124/76.)
The onginal entrl on line 3 remains unchanged.

9 Brion Smith, owner of the licensed business, has a personal
firearm he wants to sell. Enter firearm in book and show
acquisition date as the date it was put up for sale.

i 0 Firearm tent to Fix it or Melt It Inc. for repair on 6/20/76
is rcturnecl to Smith's shop and reentered on 12/2/76.

Hand•rulad pan, with the same column
arrangement, same column headinp, and the
same language notations as the illustration
above, may be used.

Lune numbers are given for illustration purposes only.
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DISPOSITION RECORD

DISPOSITION

DATE NAME
ADDRESS OR LICENSE NUMBER Of Licensee) OR

FORM 4473 SERIAL NO. (If non-Licensee) [File Numerically]

,

2q174
Sa mes Ouse For," Y5'73 ° .1

/2174 u.;,, Mid, a els Fo r ),,, -Y-5'73 ''6 6.i)

?///7‘ B;// 500 h ce Fo r tr, 1 ' I' 7 3 5...0

r;% it or Me)t it Inc. FFA .ie n- 3Fii
//v7c • 0 r;a N Pln ; Tit rovh% '5"/ 73 .' ' r 33---

,/'/?7 3-c I, bi P0c Form '15'73 °13‘

V.2/74 5toityi --- Rcporgd 11; PO/I.CC4 or% P/2/74

0•7/76

1 3oS Wilk 5 131vc).
Sakc 3-one), erro %eke 14/01 300., frz.sas 7 Cr (PP . y i a ,-

Sce certificaT;ort ieJitty isa lea.' o: rq.173

A/7C I Go( fail' Go)ohialTOM FY0 10 ie WI ?inc. SIvf-f-, ill. CoC5j .

Explanation of Dispositions

Line
Sale to an unlicensed person. The buyer's name is insened
directly across iron the firearm purchased. Brian's Sport
Shop files Form 4473 numerically (see 178.124(b) for
options) and lists the form number in place of the address.
Number "2" is the serial number of the Form 4473 thitt
Mr. House filled out.

2 This firecrm has not been traded, sold, loaned, stolen or
transferred out. It should be on hand and available for
inspection.

4 Bounce borrows a gun. It is not n sale but it is a disposition.
Form 4473 must be filled out. (See 178.97 for loans and
rentals by clubs). When Bounce returns the gun, it must be
shown as an acquisition.

5 Brian is unable to fix the firearm brought in by Mr. Problem
and sends it to a gunsmith for repair. Gunsmiths must be
licensed and Brian's Sport Shop must obtain a current 7er-
tified copy of Fix It or Melt It Inc. license prior to deli,
cry of the firearm.

6 Bnan Smith, ownei of the store, takes a firearm trom inven-
tory for his own personal firearm. Since this will be c

personal firearm, Smith must fill out Form 4473 for him-
self. When this happens, it must be either removed from
the business premises, or, if kept on the business premises,
must be identified as not being part of his .ousiness inven-
tory. (Such as by a tag reading "NOT FOR SALE.")

7 Gun brought in by John Doe for sale on consignment was
not sold. Form 4473 must be filled out by John Doe when
the gun is returned to him.

8 The firearm is stolen — show disposition uf firearm as
"stolen" and show date the theft was reported to the local
authorities. If the police case number is available, please
report it here.

9 Firearms were sold to out-of-State policeman for official
use, as evidenced by certification letter. See instructions
on sale to law enforcement officers.

10 Mr. Problem gets his repaired gun back. lie does not need
to fill out Form 4473. The gun was returr,ed to the Same
person who brought the 1„un in for repair. If someone
picked the gun up for Mr. Problem a Form 4473 would
nun have to be filled out by that person (178.124(a)).
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LETTER FROM NEAL KNOX, EXECUTIVE DIRECTOR, NATIONAL RIFLE ASSOCIATION
OF AMERICA

April 16, 1980

Honorable Dennis DeConcini
3230 Dirksen Senate Office Bldg.
Washington, D.C. 20510

Dear Senator DeConcini:

I am gratified to hear that you have undertaken to
hold follow-up hearings into the conduct of the Bureau of
Alcohol, Tobacco and Firearms and their enforcement of the
Gun Control Act of 1968. The quality of cases brought by
the Bureau since its proclamation of "reforms" in July 1979,
has not in fact changed. At best, they have temporarily
reduced the number of arrests based on the traditional form
of entrapment. Even this temporary reduction of the worst
abuses has massively reduced their arrest rate. At last
year's appropriations hearings, they estimated arrests on
firearms charges for the upcoming year at over 2,000. In
fact, their reports this year indicate that the number
dropped to 840. Thus, even this limitation on abuses has
effectively cut their arrest figures by 60%. This is
strongly supportive of the testimony heard in July to the
effect that about 80% of BATF firearms cases involve entrap-
ment of law-abiding citizens. It indicates quite clearly
that the Bureau is inherently incapable of generating suffi-
cient cases against real criminals to justify employment of
even half of its existing agent force. This, in turn,
established the motive for these abuses, and the reason
why they will inevitably recur in the future, once it
becomes apparent that without abusive practices agents are
unable to justify their employment.

But even with this supposed reform, the Bureau has
clung to its former ways. Even as it disavows entrapment
of collectors based on "dealing without a license" charges,
it still withholds expensive collections which it confiscated
illegally in former years. In Colorado, agents are still
withholding the collections of David Jewell and Royce Kerbow,
despite dropping criminal charges against them nearly two
years ago. In South Carolina, it still withholds the collec-
tion of Patrick Mulcahey, who I am told will testify before
your subcommittee. In New Mexico, the entire inventory of
Paul Hayes was confiscated and is still being withheld despite
his acquittal by jury. It would be worthwhile to ascertain
in precisely how many cases the Bureau is still putting
innocent collectors and dealers to the burden of legal
actions to attempt to regain their own property, and in
how many of these cases the victim of the confiscation
has been vindicated in court by judge or jury.

The Bureau has further undertaken to create a
totally new form of entrapment with which it now victim-
izes dealers who are also collectors. A dealer is, under
federal law, required to record all dispositions of fire-
arms. A private citizen is not faced with these administra-
tive requirements. In 1979 and 1980, I am informed, the
Bureau has undertaken to induce dealers to sell guns from
their private collection. Most dealers feel they are
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acting in a private, not business capacity when they sell
a personal firearm which was not attained with the aid of
their license, has never been part of their inventory,
never been stored on their premises, and never been treated
as dealership assets.

Indeed, in 1972 BATF issued its Industry Circular 72-30,
which informed dealers that they might even keep privately
owned firearms on the business premises without recording
them as business inventory, provided they were tagged as
private property.

Yet BATF has now undertaken to entrap such dealers,
getting an undercover agent to purchase a gun from a dealer's
private collection, and then charging the dealer with having
sold a firearm without recording the sale. As the most
shocking example of this tactic, I would draw your attention
to the case of Richard Boulin. The story of Mr. Boulin, who
was convicted after your July hearings, is told in the December
issue of Washingtonian magazine. I attach a copy of the
article as an exhibit to this letter. I am informed that in
a letter to Senator Hayakawa, a copy of which was submitted
as an exhibit to the BATF's letter which promised reforms,
BATF solemnly stated that a dealer could sell privately owned
firearms without recordation. Yet, even as this statement
was being transmitted, Mr. Boulin was being prosecuted in
Maryland for doing precisely that -- the BATF having the
arrogance to argue that a mistake of law is no defense and
no criminal intent need be proven under the Gun Control Act,
even as their director was making the same "mistake" in
correspondence to your subcommittee

Finally, as further proof that BATF has not directed
its energies toward criminals, I attach copies of two letters
which have been forwarded to me, letters written by criminal
judges in Illinois, in which they report (in 1980) that BATF
will not bring cases against felons who illicitly possess
firearms, even when requested to do so by a state judge. It
is obvious that BATF is not directing its energies against
genuine criminals. It is equally obvious where they are 
directing those energies, and where they will continue to do
so once the need for artificially inflated arrest statistics
resumes.

On behalf of the 1,750,000 members of the National
Rifle Association, I request that a detailed review of the
activities of BATF be conducted by an independent agency
such as the Office of Management and Budget. It is our firm
belief that such an analysis will show that the present
manpower and budget of the agency cannot be justified, is the
cause of abusive practices, and should be reduced to more
appropriate levels.

Sincerely,

,// /

Neal Knox
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LEIIER FROM ERWIN GROMBACKER, ATTORNEY AT LAW

February 11, 1980

Mr. Neal Knox
National Rifle Association
1600 Rhode Island Avenue, N.W.
Washington, D.C. 20036

Dear Neal:

Enclosed are two letters which I feel should be brought
to your attention. I have personally verified the contents
of the letters with the authors.

These letters verify that the BATF is following a horns of
the devil approach of harrassing our peaceful citizenry
while intentionally ignoring known violence and crime.
The result of such a policy, as you and Harlon well know,
thank God, can only be further crime, violence, anarchy
and the threatening of the viability of our free but
threatened nqtion.

These letters raise a need and a question. The need is to
change BATF's policy. The question is how did it arise
and who caused it to arise? As a long time gardner, I like
to get at the root of things. I know you do too.

I feel these letters are now in the proper hands. Good
digging and if you need a hand, advise.

Very truly yours,

Erwin Grombacher

LEITER FROM JUDGE SAUL A. EPTON, RETIRED, EPTON, MULLIN,
SEGAL & DRUTH, LTD.

January 8, 1980

Honorable Edward D. Rosenberg
Judge, Circuit Court of Cook County
Richard J. Daley Center

Chicago, Illinois 60602

Dear Judge:

Thank you for sending me a copy of the letter forwarded

to the Honorable Benjamin J. Civilletti, Attorney General

of the United States.

Before returning to the practice of law, I served

for over eighteen years on the bench of the Circuit Court

of Cook County.
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From 1959 through 1969, I was the presiding Judge of
Boy's (youth) Court (ages 17 to 21) reputed to be the busiest
criminal court in the nation.

Hopefully, I am not oversimplifying a matter very close
to my heart (and to my head) when I say, "you expressed my
sentiments clearly and completely". It was during the
sixties that I personally phoned Senator Dodd (committee
chairman) and asked for some help from the "A.T.F." I wish
you better success than I had.

Congratulations for your efforts, stay with it.

(75,1cerely,

Judge Saul A. Epton
Retired
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LETTER FROM JUDGE EDWARD D. ROSENBERG, CIRCLJIT COURT OF
COOK COUNTY, CHICAGO, ILL.

December 28, 1979

Honorable Benjamin J. Civilletti
United Stat es Attorney General
The Justice Department
Washington, D.C.

Dear Mr. Civilletti:

Approximately thirty days ago I was assigned to a felony branch of this Court. Duringmy tenure in that division I heard several cases that invOlved violations of variousfederal firearms laws. Some of these involved sawed-off weapons and some involvedpossession of weapons by convicted felons. I took note of these federal violations byinstructing the police officers and/or prosecutor to notify the U.S. Alcohol Tobacco andFirearms Bureau so that these cases could be prosecuted or dealt with by the federalauthorities.

Two days before I left that felony branch of the Court, I was advised by the assistantprosecutor that the federal authorities did not want to prosecute these violations. Ithen made telephone calls to "A.T.F." to verify this information. Much to my chagrinit was true.

For many years before being appointed to the bench I represented a law enforcenent andscientific criminalistic laboratory association known as "A.F.T.E." (Association ofFirearms and Toolmark Examiners). I have always been interested in proper law enforcemerIn addition, I am interested in adequate laws concerning the misuse of fire arms.

Due to the present apparent epidemic of crime and violence, something should now be doneI believe that additional laws relating to guns and their misuse may be needed, however,instead of waiting for new legislation, some federal agency should vigorously enforcethe laws we now have.

I might suggest that the U.S. Justice Department notify all the State Courts arid theJudges who deal with criminal matters, in re: federal gun laws, to be aware of whomto refer these violations to at the federal level. If, in fact, these were followedup on, a great deal of progress - would be made In the area of stopping violent crime andgun violations. This type of program I do not imagine would bring opposition fromsportsmen, such as hunters, skeet and trap shooters, etc. In fact, this type ofenforcement might even bring their support.

I remain available to assist you in every proper way.
.)

Verr truly yours ,/ •

(C(
Judge Edward D. Rosenberg
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LETFER FROM THOMAS P. KOEBERLE, ATTORNEY, BOULDER, COLO.

April 18, 1980

Senator Dennis DeConcini
3230 Dirksen
Senate Office Building
Washington, D.C.

Attention: Jane Green

Dear Senator DeConcini:

I am writing this letter as the Attorney for David Jewell,
to additionally show that the Bureau of Alcohol, Tobacco and
Firearms has not modified its behavior since July of 1979
although as I understand from the hearings they promised faith-
fully that they would. In April of 1978, my client, an
enthusiastic collector of Webleys and other British guns, par-
ticipated in the Currigan Antique Gun Show in Denver, Colorado.
The Currigan Show is the most prestigious gun show in the
Rocky Mountain Region, and his fine collection of guns was
admired by many thousands of people.

At the end of the show, on a Sunday afternoon, he care-
fully cased all of his fine show pieces and was in the process
of driving home to Boulder when he was stopped by BATF agents
on the exit ramp to Interstate 25. He was immediately arrest-
ed and his guns confiscated although he attempted to assure
the officers that as an authorized British citizen who resided
in Boulder with a wife and baby daughter he would certainly
appear at any hearing that might be necessary.

These pleas were disregarded and his collection was taken
to the Federal Building at which time it was uncased and the
make, caliber or gauge and serial number of each gun was re-
corded before it was thrown in a pile. One of these weapons
was a Winchester Model 21 in fine condition with an appraised
value of $7,000. After he was booked and charged with "straw-
man sales", he was then released and his guns were removed
to a point never to be seen again. I prepared to defend the
charge against him and suddenly the U.S. Attorney offered a
diversionary treatment for one year after which time the case
would be dismissed. I promptly filed my request for return
of the guns with the $250 bond which was required and these
papers were all returned to me with the statement " the guns
are being returned forthwith". I have repeatedly requested
the return of the weapons and have been advised that the case
is in Washington, D.C. " on review by the chief".

Although it has been two years this month since Mr. Jewell's
guns were seized, and all charges were dropped in July of 1979,
we have yet to hear anything from the review in Washington and
everyone claims no knowledge of Mr. Jewell's collection.

Mr. Jewell is known, respected, and liked by the marksmen
and collectors in our community, and everyone feels that this
behavior has been an ultimate abuse of the confiscatory powers
of the BATF. We would like to have the opportunity to testify
at any future hearings which you might schedule.

•

1
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If there is any further information which you need, please

feel free to contact me at the above address or Mr. Jewell
directly at 2525 28th. Street, Apartment 10, Boulder, Colorado,

80302.

Sincerely yours,

heodore P. Koeberle
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LEI 1 ER FROM RANDALL CALLENDER, ATTORNEY, PHOENIX, ARIZ.

April 11, 1980

The Hon. Dennis DeConcini
3230 Dirksen Senate Office Building
Washington, D.C.

Attention: Ms. Jane Green

Dear Senator DeConcini:

It has come to my attention that you are currently conducting over-
sight hearings with regards to the policies and practices of the ATF
and that you would therefore be interested in any information per-
taining thereto.

In that regard, this office presently represents one Herbert Van Buren.
Mr. Van Buren has been convicted of "dealing in firearms" without a
license and this office is currently representing Mr. Van Buren in a
civil forefeiture action filed by the U.S. Attorney seeking forfeiture
of those of Mr. Van Buren's firearms that were seized upon his arrest
at a gun show in 1977 in Phoenix.

To make a long story short, Mr. Van Buren, prior to his arrest, had
been an avid collector of firearms and was and is quite knowledgeable
about same. He displayed different parts of his collection at
numerous gun shows in Arizona during the 1970's. At these gun shows
firearms of all varieties were, and still are, displayed for other
collectors and gun enthusiasts in general to see. Collectors also
conduct trades at these shows in order to improve their collections.
If a collector is offered cash for a particular firearm, and if he
feels he can improve his collection thereby, he will often sell a
particular gun in order to purchase more desireable firearms. Trans-
actions of various permutations occur but the underlying theme is
always the improvement of an individual's collection through the
acquisition of guns that fit better into his collection or have particu-
lar collector's value to that individual. This is precisely the
activity our client was involved in.

Nonetheless, allegedly based upon information supplied by a "confidential
informant," the ATF proceeded to investigate Mr. Van Buren's activities.
That investigation culminated on March 12, 1977, in Phoenix, Arizona,
when ATF agents arrested Mr. Van Buren at a gun show at a local high
school and confiscated thirty-one firearms he had there for display.

Based upon evidence consisting primarily of five (5) cash sales to
undercover agents with ATF and a couple of trades with other individuals
over a period in excess_ of a year, Mr. Van Buren was convicted in
Federal District Court. in Phdenix of "dealing in firearms" without a
license. The case was appealed unsuccessfully to the United States
Circuit Court of Appeal, 9th Circuit. Mr. Van Buren is thus tagged
a convicted felon.

As stated earlier, this office now represents Mr. Van Buren in a civil
forfeiture action seeking forfeiture of the thirty-one (31) guns.
The government's position is that the subject guns were all offered
for sale by Mr. Van Buren. This, of course, is ludicrous. As with
collectors of anything, virtually all gun collectors are constantly
interested in upgrading their collection. There is certainly not a
profit motive involved, yet the very nature of collecting makes it
enjoyable for a collector to improve his collection partially through
either selling a particular weapon for more than he paid for it and
reinvesting the proceeds or trading a particular weapon for another
one of greater value than that which he had to originally give for
the gun he's trading. At any rate, gun collectors such as Mr. Van Buren
certainly don't make their living selling guns. The crime of which
our client was convicted must certainly not have been meant to apply
to individuals such as Mr. Van Buren, yet it is sufficiently vague to
have allowed his conviction. And, based upon the conviction, the
government is now seeking the forfeiture of Mr. Van Buren's personal
property worth in excess of $10,000.00.
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As I stated at the beginning of this lett
er, the purpose hereof is just

to inform you of one particular America
n citizen's involvement with

the policies and practices of the ATF. 
Those policies and practices

of the ATF (i.e. their determination 
as to who to investigate regarding

gun control laws, the methods of their 
investigations, and their

determinations of which individuals t
hey ask the U.S. attorney to

prosecute) have worked, and are wor
king, to the extreme detriment of

our client through the selective en
forcement of a very ambiguous

statute.

I hope this proves to be of some assist
ance and I would be happy to

provide any further information you
 might desire regarding Mr. Van Bur

en's

case.

Very truly yours,

Randall Callender
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LETTER FROM J. CURTIS EARL, PHOENIX, ARIZ.

April 11, 1980

Senator Dennis DeConcini
3230 Dirksen Senate Office Building
Washington, D.C. 20515

Dear Senator DeConcini:

I remember that at the hearings in July BATF stated that it was not their
policy to use administrative remedies such as license revocations as punitive
measures, to punish someone against whom a criminal case could not be proven.
The fact is that this is their policy, at least in my case, and remains their
policy to this day.

As I pointed out at the hearings in July, BATF initially brought a
specious criminal case against me. This case was based on allegations that I
had falsely designated a police department as the prospective possessor of
Title II firearms to be shipped, when in fact I was the recipient. As I
pointed out, the truth was that I had first informed BATF of the transfer to
the police department and secured their approval in writing for the transfer
to that department, all in accordance with statute.

I then separately requested approval, in writing, for the police
department to transfer the firearms to me, and the BATF issued its approval
for this second transfer. Only after receiving this approval was the second
transfer made. At all times BATF knew of the recipient and present possessor
of the firearms. At all times it was BATF itself who approved the transfers
before they were made. The charges that I had misled them were obviously
trumped-up. Their motive was clear, and it was not to fight crime. In July,
I supplied for the record an investigative report, made by one of their agents
about seven months before their raid on me, in which the agents informed his
superiors that he had curacted me in an undercover capacity, asked about
buying guns illegally, and I had told him I would sell no firearms except in
the legal manner, and would not sell a firearm illegally even if I could get
$10,000 for it that way.

At any rate, BATF raided my premises with a large team of agents, at
least one flown in from Washington, assisted by a communication van and, I am
told, one or two aircraft. The "raid was obviously a media event, for I had
in the past often been inspected by BATF and invariably welcomed their
inspectors, often splitting a few beers from my refrigerator with them. They
audited several hundred firearms in my inventory and, after I produced my
records, which were far better than theirs, concluded that every one examined
was legally registered and recorded--every one.

BATF took their charges to a grand jury. Of course, the grand jury only
decides if there is "probable cause" to believe there may be a violation of
law; they hear only the prosecutor, not the defense attorney. Yet on the
twenty-one counts BATF presented to them, they returned "no true bill" on
every one. Every single one.

Notwithstanding this vindication, and proof that there was not even

"probable cause", BATF has proceeded to confiscate and forfeit the firearms

involved, splitting them into two lots and two cases to double my legal
expenses. They have also filed an action to revoke my license, running those

expenses still higher. These charges are based on precisely the same claims 

that the grand jury acquitted me of. I cannot see where they can be
considered anything but harassment of myself, after vindication by my peers.

Even if BATF loses, they know their legal expenses are paid by
taxpayers--including myself--whereas I must pay my own. To date my legal

expenses total around $25,000; I just received my latest bill, for last month
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alone, for $1865. They are still withholding everything confiscated from me,

even my typewriter and records.

Although BATF claimed during the July hearings that they would 
abandon

their ways, they certainly have not done so in my case. All actions are still

being pushed to their fullest. Indeed, a little over a week ago my attorney

and I were served with a motion for summary judgement in the confi
scation

• cases, which we are told was drafted in BATF's Washington headqua
rters. How

much money BATF has wasted on this case I cannot say; but the l
icense

revocation preliminary hearings alone involved a Bureau "jud
ge" hearing

officer flown in and put up here from San Francisco, a BATF 
counsel from San

Francisco, a BATF agent flown in from Tucson, plus local age
nts and a

recording crew, which I believe came from Texas. The initial raid apparently

involved use of aircraft, communications van, a records "
expert" flown in from

Washington and a number of agents. I would not be suprised if the cost to the

public has execeeded $350,000, counting agent time--all on a
 case where they

couldn't even prove probable cause, against a man whom their
 own undercover

agents say wouldn't sell an illegal gun at any price. (Prior t
o the July

hearings, some friendly agents estimated the Bureaus' costs 
at a quarter of a

million dollars!) They have not changed their ways in the least, but are

continuing to this day to waste public monies and my money and 
liberties in a

vindictive pursuit of an honest dealer. Even my private life
 is affected.

David "Kelly", Sanderson, an FBI agent and my closest friend, h
as been

instructed, apparently on BATF instigation, not to have soci
al contacts with

me.
It might be interesting to find out just 1. how many agents have worked

on this case, and how many administrative personnel have wor
ked on it; 2. how

many airline tickets, hotel rooms, etc., have been used in i
ts pursuit; 3.

how many vehicles, including aircraft, have been employed; 4
. how much

attorney time has been devoted to it; and 5. how much the above has cost.

am told an agent was flown to Washington to hand carry my
 typewriter to

headquarters--despite the fact that they could have sent 
typed samples, or

shipped the typewriter alone. Why the waste of hundreds of dollars of

taxpayers money? It might also be interesting to see if my guns have be
en

defaced or injured. The guns taken from police chief Lane, which BATF did

return, were marked with an electric pencil, destroying c
ollector's value.

can only assume that the agents, administrative officers, 
and legal talent at

the Bureau have nothing better to do with their time a
nd taxpayers' money,

than engage in useless, wasteful, vindictive conduct of t
his type. They

certainly don't seem to have any time for the gun-using c
riminals in this

region, or any other.

Sincerely,

J. Curtis Earl
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LETTER FROM RICHARD T. MELCHER, SUPERIOR, Wisc.

le Up
Senator Dennis Deconcicf-
3032 Dirkson

Senate Office Building

WashinFton D.C.

Dear Senator,

I am writing to you upon request of 'avid Hardy of the
ERA. He asked that I write you of my contact with the BATE.

I am living in Superior Wisc. with my wife of ten years
and two sons age 4 & 6. t was born and have lived all my life
in .5urerior. I am now 33 yrs. old, own my own business ( rental
pronerty and an insulation company and also work for Arrowhead
Plumbing and Heating. Illy wife is an RE how employed at a local
hospital. I have always owned guns and enjoyed many outdoor
snorts including huntinF and trap shooting. Prior to this incident
Ihave had no trouble with the law. I am a beauty sherriff with
gun permit. I am well established in the community and with a.

good reputation.

Five to six years ago I seriously became interested in
collecting handguns. I started collectinq,almost excluoively,
Smith & Wesson models particularily collector's nieces, discon-
tinued models, and current models.

Two and a half years ago I considered onening a gunshor
in Surerior dealing in firearms, ammunition, and comaone. ts. I
had purchased handguns through local dealers, and through Shot
Gun Fews. These were shin ed to Superior Shooter's Supaly, paid
for and registered to me. I had tentative aarroval for financing
through Superior Eational Bank. I hrd sent for EFL forms. Due
to circumstances, including financial and my doubt in the econA
omic feasibility of the store I then decided against the store.

I then decided to sell the guns I had purchased for the stom
I needed the money I had invested and I did not wart all these
guns in my horn:.

During August of '78 I, along with Shooter's Supaly
displayed guns at the Duluth Gun Show. I disnlayed S&W hand
guns. "Don" who later proved to be with the BATF, inquired
about handguns. I provided him with my name address and Phone
number. He stated he wanted to contact me at a later date, at
my home, and possibly purchase a gun.

Two weel,s later Don called. He came to my home with another
agent whom he identifed as his brother Steve. During the next
ten months Don contacted me 8 to 10 timcs inquiring about guns.
They purchased about five handguns and a 22 cal. single shot.
During their visits they alys reained in the rec room. They
stated they wanted to see all my guns including collectpr's
items not for sale. At one time Don asked if I were worried about
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Ji

breaking the law. I stated I was a collector and not a tealer.

I now needed the money I had invested in the guns. Ka far as I

knew I was breaking no law in selling my collecting. At that

time I was unaware it was unlwful to sell a run to a non-resi,t.nt
Appro:Amately one prior and two weeks nrior;,DoaLcalled

tL

inquiring about guns for sale. I then informed him "I do not hgve

any more guns for sale now nor will I have in the future, do

not call again." I had. sold the guns I no longer wanted,

financially I was more stable. I had saved the best Funs for my

collection.

The visits and telephone calls by the agents were recorded

and transcrigts have been Trvided to me. These are very in-

accurate and incomdete. There are many thing that occured that

are not in the transcripts. Twice the agents asked 'if ± knew I

were commiting a crime. Et.th times I rerlied no t was selling

a collection. At one time on asked me to cut the barrell of a

shot gun he wanted to nurchase. ± had refused. This does not

appear in the transcrips and this he denies. I do have a witness

to this.

::uring one of these visits Don broughtin a briefcase of

silver and turquoise jewelry. he was selling these at a rid-

iculously low price. I told him"I was not interested in that sort

of thing". He asked if I knew of any "good deals" particularily

in diamonds and motors.

On June 6, 1979 at approximately4:30 P.M. 2ATF agents arrived

at my home with a search warrat. They stated they were from the BATF

and displayed their identification. Four agents entered my home and

started down the stairs toward the rec room. Steve called "search

behind the bar". They found no guns there.

While agents were searching the bar and other parts of the house

one agent read me my rights. During the search I was ordered to give

them a written statement that I had sold guns.

There were four a•ents present turing trg- i4tial pert of the

search. The serch lasted about 2-2* hrs. One agent took rict:res of

the entire house and grounds and items th-t were confiscted. kn agent

ogened the gun cabinet and broke the key in the lock. He removed the

shot guis and rifles and took the serial numbers.

An agent asked if I had any loaded guns in the house to which I

relied no. They asked where my guns were kept. I reglied in the safes.

I have two. I was told to oren these. They removed 3 guns from my

small safe, a colt 22 cal. Woodsman( which was given to me by my father)

an old model S&W 29 44 nag. cal which I purchased some years ago and

use for target shooting, and a 38W Texas Ranger with a knife in a

presentation case. This is one of 10,000 produced and is a collector's

item. After removing the guns they rummaged through my personal belong-

ings. I was then ordered to oren the large safe in my garage. They

removed a S&W model 66 U.S. Border patrol, one of 2W0 produced honor-

ing the 50th anniversgs,.ry of the Border Patrol comnlete with natches,

letter, and retired border patrol badge encased in lucite. This is one

of six know matching sets and a highly desired collector's riede.
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The agents also reove a 12th
 
anniversary one of 10,000

produced a collector's item,a SJYN model 53 22 cal. jet which went out
of production in 1974. These were all collector items(whith the ex-

ceotion of my target gun) and were unfired.All of these guns whimkx

were my legal property, none were stolen. Most were registereO to me.

We then went back into the ho,)se , the agemts twisted wire tags

through the trigger guardof my most desired collector's guns. I

asked that the guns be kept in the boxes. The Funs were nlaced in

rlastic bags and tossed in a pile on the floor.

t 5:30-6:00 two Superior nolice officials, one in uniform and

a detective calked into my home and came downstairs. They identified

themselves ,Z
'ahd staLed they were going to assist in the search. They search2the

house spending a great decl of time in the garage. My wife cent into

the kitchen with the detective, he looked through the kitchen cup-

boards and remarked"no machiViie guns here". During the rai,f) 2-3 BATF

agents arrived at different times. One of these was Don.

I was then ordered to oren my office which was then searched.

They confiscated two receiut books, and 6 months of cancelled checks,

three empty hr,nd gun boxes, and a partially comuleted FFL form.

Later I heard agents talking "we didn't find anything here" and " we

have to be careful this isn't a misinterpretation of the law".

They left boxes lying around,things misplaced, and guns and boxes

scattered around. A box of cleaning equipment was thrown around.

They took the cover off the boat motor in the garage,took a tent await,

scattered items in the garage, and littered cigarette butts on the

floor.

They interrogated my wife and myself about gun dealings, our

coin collection, and stolen rro,erty. A BATF agent implied my wife

had stolen my diamond ring. They were told where the ring was purchased.

The -unerior Police questioned us about stolen motors ane diamonds.

The BATF packed thin-s up, gave me receipt for confiscated items

(the serial numbers for two of the guns were wrong) and left.

My two children vore'present during the entire raid.

,hile I was being searched four other individuals in Superior

were also being searched.Jerry 3olin ahd Pat Foval of Superior

jhooter's .urnly, like jesberg, and Bill Beckwell. Superior Shooter's

Supply was searched. Mike and Dill were apPrehended and had guns taken

from them. Their homes were not searched. In Duluth Minn. four other

individuals were undergoing similar experiences that day.

During July I along with the others in Superior were notiied

of a Grand Jury inquirey. e were now all groaned together under a

conspiracy charge, which was later drowned. e were informed of the

date. Apparently our case was not brought ur at that time. We 
learned

of the indictment weeks Ipter on -Ve local TV and rcdio stati.ms.

A few days later we received letters outIing the charge
s.

- 11t, Jerry, Bill, Like, and I are all friends who have hunted

"ioget':er,shot trar together and traded 2 few guns. kexwerexnexer

xwfUticiRgx I never had a financial arrangement to sell guns for

Su,erior .shooter's
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-57' this time we had all gotten attorneys. A trial date was then

set for the first week of December '79. Through plea bargaining I

decided to plead guilty to the charge of dealing without a licen2e.

The conspiracy charge was dropped but we had been refused seperate

trials. I was faced with so many counts and the costs of trial. I felt

I could take no other course of action. I had given my lawyer 35,000.

He wanted a $1,000 per day plus expenses to go to trial. He did not

feel he could clear me of all charges. 1 could not afford this exnense

narticularily after having $5,000 worth of guns confiscated. I had

incurred many charges now by flying down to Madison. We were denied

having the trial closer to home.

fat Yovaa had decided ts go t trial and was found guilty on four

counts.

My wife has since gone back to work to heir meet exnenses and

I have started work For Arrowhead Plumbing and Heating in. addition

to running our own business, I am now awaiting sentencing which is

scheduled for May 2 . I face a nossible five year -riaon term. tone

of us had been given any tyre of warnin . I was unavsre it is unlnwful

to sell a collection or for a Private individual to sell to a nor-resident.

Had I known thAs I would certainly have acted in a diffrrentmay.

There hfs been a great deal of nublicity which hr's proven quite

devestating. There was TV and radio nublicity, and we were front rage

news not only here but also Madison and ChicPgo. I have since learned

this investigation cost the 7'.A.TF !,t2.00,000. The individuals searched in

Duluth have had no indictments brought against them and will not be

prosecuted. One individual was selling to the agents for l yrs. He had

19 guns confiscated.

During this whole ordeal I have felt at a loss in how best to

handle the situation. The costs are very high and there seems no way

out. Everything I felt wa .ld heir has turned out to be useless. I have

contacted the NRA, the Second Amendment Foundation and others. They are

all route and listen. There only response is a follow up letter asking

for donations.

I hone I have given you some information you can use in your hearings

concerning the BATF.
Sincerely,

Richard T. Yalcher

10 Cllechee St. Sunerior, Wisc.

phone 715 392-8486 5480
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LEITER FROM PATRICIA M. KOVAL, SUPERIOR, Wisc.

My name is Patricia Koval. I am 30 years old, married recently, graduated from
UWS*Superier in 1973. I am currehtly involved in a partnership business with

Gerald C. Bolin. I own 251. of the business and my duties are mainly clerical.
We sell components fer reloading shrotshell, rifle and pistol shells, ammunition
and trap-shooting accessories. We also sell guns. Gerry hegen the business in
1969, when he drove down to Fi- ribault, Min n. to pick up supplies for himself
and his friends. Be is an avid trap-shooter and in order to sheet trap you
must reload your own shells to cut the expense. I became acquainted with Gerry
At the store where we both worked for his brother. I became interested im
sheeting trap and helped Gerry reload. Since I had a garage we would store
components in there. During this time Gerry applied for a Federal Firearms
License. An agent came from Minneapolis to interview Gerry; however, as he
was out of town that day the agent interviewed re instead as I was down on the
term as a responsible person. The agent stressed the fact that the most important
thing to remember was to get the customer's driver license as a form of I.D.

for buying a gun. He gave me a copy of the city firearms laws and that was it.

Gerry rented a store downtown and on /ebruary 1977 we opened the deers. We
formed the partne .ship in 1916. Ve both worked our regular jobs and the shop
until 1976. Business was slim at first but picked up gradually. In the fall
of 1970, on one of the few occasions I was behind the gun counter I was approached
by a man who re, uested te buy a firearm that he wouldn't have to sign for. I
told him we didn't have any. He aprroached me on two other occasions and I told
him the same thing. He also .called me. One occasion I told him thatthe
way he could buy a gun without signing for it was to purchase it from a private
individual. He asked me if I knew anyone. I said sure , a couple of my friends
had a couple guns that they may want to get rid of and I gave him the name of
Richard Melcher and Michael Jessberg. I found out later that he was e federal
agent and by giNing him the names of my friends I was conspiring to violate
the Federal gun laws, a felony.

In December 1979 I kept my awn handgun at the shop. It was marked as my own
according to law and was not in the book. I had been approached several times
by peeple who knew I owned the gun who wanted to buy it, but I had turned them
down. On that day in December I was not in the shop. Gerry called me at home
and asked if I wished to sell the gun. He said he had s buyer for it. As I was
going to Florida soon and needed money I told him to ge a head and thought little
about it.

This man, who called himself Den Foreman came hack frequently to the shop
and struck up a friendship with Gerry and Bill Beckwell. a mutual friend of ours
who was an avid trap-shooter and gun collector. Bill was out of work at the
time, consequently he spent a lot of time at the shop. As / was in Florida for
three weeks visiting my prospective in-laws I did not meet Den until February.
Gerry and Bill had apparently sold him a few of their private guns and were
very friendly with him. he said he sold Amway products and was involved in a
pistol club. He said he could not buy any target guns where he was from and
was happy to be able to get some here for /*as friends. He expressed I desire to
purchase some target 22 pistols for his son and brother-in-law . He expressed
a desire to buy guns that were in our showcase. I repeatedly said he could not
as I new learned he was from Minnesota. Pe could not sell directly or book a
gun out to a Minnesota resident. However, he suggested that Bill sign t he
gun out for him. The first sale was made by Cerry to Bill who gave the gun te
Don. I completed the bottom of the form as I Always did and filed it. I found
out later that was two felonies. Don and Bill repeated this procedure with two
more guns. Total of six felonies.

One June E, 1970 our shop wes r6iced by about 10 BATF agents, including "Den" and
the, agent who had approached me e rlier. They had a search w!.rrant for "un-hooked"
guns. They found no un-booked cins. They literally tore the shop apart and
escorted customers out of the shop. They told us we would be arrested in July
and 'Ton said that he would talk to the judge to make sure we didn't get a
prison sentence. They also said they wculA le tack in two w eeks. They did
return seeking information or. :nyone who was dealing illegally in firearms. Pe
said we didn't •have any Wormatien . ike that.

We were informed that rat,. .:a.a to ic ci nict:rent in July. Time passed, we
hear nothinc. Cne ::Iht 1, on 1;7 o'clock local ne,.s it Was anrounceo
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thA Geiry, 1. hill Leck.ell, , ". :ke Jecsterc were ,ndicted on

4.S. counts of • e ur .,.e v.ere also riiids made on

four Minnesota reside.. s, (' c .ote, tree ;len have not been

indicted , 1ViS ;hem)

lke hod to wait untC pare!.,.
were arraigned Eer.emier',
me took deals of one or he:yr.- .
government drot,peci the 
of four char,.les, one sale ,nd the

',ere charged ,ith.
Fveryone but

,, • tri- 1. -ecember 2, 197C. The
3rother . ,le charar. 1 vas convicted

petervrik tl.ree sales.

The amount of puLlic:ty surrovroinn .1-1, snorno,”:. It made all the

papers from Chic,..,o no ti . ,i1 state niclio stations and

local T.w. aze ,w,Itit • .s2, 1( ,,rd I interc to appeal.

I understrid that the 7.P.Ti' are (51, if,sutn, wi.rnir.ga lusted of arrests. This is

my major bone of conten'ion. fice he ia wo felonious, whyw was I allowed

to continue carmitting it? 1.11y wa:: I induced to commit it agan and yet again?

1,4 have heard frcm sources thi:! over 1230,000 was speri on our csse.

'thy not put this money into an educating system for dealers with acent5spelling

out those laws thdt are Sr va,The and ye* e,re a felony.

I've never had even a raffic ti7ket now I have four felonies alio a $6,CCO

lawyer bill with more bills pendin,.:. If I :,ad lee" warned that I was

committing a felony. IA IT lii; ilLC.:NNICIZZ. If only the

laws were written cleanly aid expl,,ired toronchly by peoole who who wanted

to prevent crime, not create it.

Perhaps it is too late for
Supreme Court. I
and my only crime was igacrancer

c•ertAnly lo,:e not. I intend to go to the

icked i enti,:eJ into corni,:,inc. crimes

LEI 1hR FROM JOHN M. SANDO, ATTORNEY, TUCSON, ARIZ.

April 14, 1980

Senator Dennis DeConcini
3230 Dirksen Senate Office Building
Washington, D.C.

Dear Senator DeConcini:

MI)

This office represents Simon Perri, a small businessman and
licensed firearms dealer, who resides in Tucson, Arizona. Mr. Perri
has done business in Tucson for a number of years, handling firearms
as a sideline, but one which produces about 15% of his income. Being
located near the courthouse, he does a considerable amount of trade
with police and the sheriff's department.

A number of years ago, BATF undertook to "raid" a number of
gun dealers here in Tucson, based on "straw man" charges. The motivation
for the raids was questionable; a friend with informal connections with
the local BATF office later informed me that it was done to "let
headquarters know they were still alive down here." The raid was
accompanied by the usual BATF publicity. One article in the
Phoenix papers claimed that the defendants were "the type of people
who would sell guns to anyone," quoting an unnamed BATF source. BATF
structured the actual arrests for maximum publicity. Although none of
the nine persons arrested had any criminal record or propensities for
law violation, a large number of agents were mustered for the arrests.
(noticably, when this squad discovered that one defendant was out of
town, they just left word at his shop that he ought to turn himself
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in when he got back. Hardly the occasion for wasting time and money on
groups of officers and agents to make the arrests, unless the motive
was publicity).

When the cases came for trial, the story was somewhat different.
Of the nine persons charged, BATF was unable to convict a single one
on felony charges. A number, I believe about half, either had their
charges dismissed or were acquitted by jury. BATF became so desparate
that they offered almost any plea to the remainder. Our client, Simon
Perri, was offered a deal whereby they would drop the four felony
charges if he would plead to a single misdemeanor, with a small fine.
He rejected this. Faced with the costs of trial, he finally allowed
that he would plead to the misdemeanor, only if he could plead nobo
contendere rather than guilty, for he did not feel guilty of any offense.
The BATF agreed--the onl time I have ever heard of an agency agreeing
to a federal nob o misdemeanor plea.

BATF got precisely one felony conviction out of the case--the
conviction of their own informant. Just after the indictments, it
developed that their informant, a convicted felon, was buying and
selling guns "on the side," I suspect using the BATF sustinence
payments for this. They were forced to prosecute, but dropped the ten
federal felony counts against him in return for a plea to one count
in state court, for which he received probation. Note that he was the
only intentional lawbreaker in the entire case, but BATF showed no
interest in pressing the case beyond a favorable state plea bargain. BATF
has, on the other hand, pressed its case against Mr. Perri with abandon.

To give you the fairest documentation of the facts of the Perri case,
I enclose copies of the statement of facts from Mr. Perri's brief briefs
dealing with the entrapment issue. Among the most interesting, and
perhaps starling, features of this case:

1. The goverment's informant, an unemployed ex-addict with a theft
record, was offered a reward by BATF, which reward would be in the region
of $1,000-$2,000. This was to be paid only after the case was terminated
-- after trial, apparently, in the cases that went to trial. The amount
would then be determined by BATF officials.

This is little but a concealed version of a contingency fee for a
witness--which in any jurisdiction is grounds for disbarring any attorney
who offers or acquiesces in its payment. BATF fixes the amount of payment
only after it had heard the testimony and seen whether it was good enough
to convict the citizen charged. Query--what would be the government's
reaction if the defense were to offer a "reward" to its witnesses, payable
only after the trial, the amount then to be fixed by the defense?

2. The informant, in an attempt to induce Perri to sell him a gun,
apparently first tried to buy from Mrs. Perri and was unsuccessful. He
then returned seeking Mr. Perri. He did not tell Mr. Perri he was a
convicted felon, by his own admission. He said only that he could not
sign the forms--implying that he simply did not car to have his name down.
(Many gunowners fear confiscation by the government, and do not care to
have their names listed for that reason). He then returned with an agent,

his supposed brother, who offered to "sign" for him. Perri clearly
refused this arrangement, and said he would sell to the "brother" only if
the brother stated he was the buyer and was buying it for himself. Only
after the "brother" three times assured Perri that he was buying and was
willing to buy on these terms did Perri permit the transaction. The
agents were obviously out to pursue, with whatever statements were
necessary, a scrupulous businessman.

3. All of the above raise the question of why BATF is so diligently

pursuing this dealer. The costs of the action to date must be great.

BATF has three times flown one of its regional cousel in from San
Franscisco, presumably travelling and lodging here at public expense. It

has once flown in John Krogman, the regional director of criminal
enforcement, for a deposition. It has at least once flown in a hearing

officer, with recording equipment, for an administrative hearing.
Combined with all the investigative work, witness fees, and continuing

expenses, this has required a good deal of financing.

"MIMI"
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At the same time, cases involving genuine gun using criminals in thisarea have been neglected. Not too long ago I spoke with a county attorneyhere, who was lamenting that he had been unable to secure a speck of BATFhelp in a case involving a convicted felon, an "outlaw biker", who had
used a sawed off shotgun in a homicide. (It was ruled self-defense, henceno state charges could be filed on the killing itself; but the firearm andits possession were both federal felonies). It is as if BATF prefers to
pursue persons without criminal intent and to ignore those with it.

4. The claims that BATF has "turned over a new leaf" are spurious.
They are to this day pursuing this case with the same vigor they exhibited
back in 1977. Two months ago this office spoke with a local reporter who
was working on a BATF story. He had called the local office of BATF and
spoke with the Special Agent in Charge. The agent defended use of the
straw man case, and went on to state that they were still using that
technique. This would be about five months after your earlier hearings.

I hope that the above information is of assistance to you and your
Committee in its deliberations. The judiciary has, most regrettably,
virtually abdicated its responsibility to protect the rights of citizens
in this area, by making the entrapment defense virtually impossible to
exstablish, by contruing criminal laws broadly rather than strictly, and
by upholding vague statutory commands the breach of which is punishable
whether or not inspired by illicit intent. Hopefully, by appropriate and
flexible oversight, Congress can remedy these defects and protect the
citizens of this nation.

Very truly yours,

John M. Sando
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UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

SIMON PERRI, JR., etc.,

Petitioner/Appellant,

)
)
)
)

V. ) NO. 80-5036
)

DEPARTMENT OF THE TREASURY; ) DC # CIV 79-80 TUC MAR
BUREAU OF ALCOHOL, TOBACCO )
AND FIREARMS, )

)
Respondent/Appellee. )

)
)

APPELLANT'S OPENING BRIEF

SANDO & HARDY
901 Pioneer Plaza
100 North Stone Avenue
Tucson, Arizona 85701

David i. Hard
Attorney for Appellant
Telephone: (602)622-7494

STATEMENT OF FACTS

1. This appeal centers upon a revocation of the

federal firearms license (FFL) authorizing Appellant to

deal in firearms. The revocation is based on claims that

the dealer permitted two "straw man" sales to agent-

informant teams, whereby the agent (a lawful buyer)

purchased a firearm "for" the informant (who had been

convicted of an offense punishable by more than one year).

A brief discussion of the concept of "straw man" sales

is therefore in order, both for analysis of the substantive

claim and also because Appellant asserts, as an affirmative

defense, that the formulation of this doctrine and the
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Respondent's failure to publish the same constitute a bar

to this action under the Freedom of Information Act.

2. During testimony before the Senate Subcommittee to

Investigate Juvenile Delinquency, on April 23, 1975, a

Senator confronted the director of Respondent Bureau of

Alcohol, Tobacco and Firearms (BATF) with a hypothetical

in which a private citizen, a lawful purchaser of firearms

buys a firearm from a licensed dealer and turns it over

to a convicted felon. Since dealers are prohibited from

selling to felons but not to lawful buyers, and since

private persons are not precluded from selling to felons

(at least under federal law), the Senator maintained

that a sale of this type was "one of the biggest loopholes

under the law." The director of the BATF, Rex Davis,

agreed "there is no question that this law represents a

gap in the law. We frequently run into cases of that

kind where a proscribed individual will give another

individual $5 to go in and purchase a handgun."

(Exhibit A, Cross-Motion for Summary Judgment; Appendix

p. 67 ). The Senator continued to question BATF wit-

nesses about how they could deal with this gap in the law.

They replied that perhaps the proscribed recipient could

be prosecuted, and perhaps the person who actually trans-

ferred it to him (that is, the private, lawful purchaser)

as an aidor and abettor to his possession. BATF later

submitted a list of "possible statutory amendments" which

would change the law so that these transactions might be

outlawed: the primary suggestion was that all secondary

firearm transfers be required to go through licensed deal-

ers, so that the dealer wo-ald have to record transfers

subsequent to the initial sale. (id.)
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3. A few months later David MacDonald, Assistant Secre-

tary of the Treasury for enforcement informed the House

Subcommittee on Crime that his department (which includes

BATF) was proposing "that It be made unlawful for any

person to purchase a handgun with the intent of reselling

or transferring such handgun to a person who is prohibited

. . from purchasing or possessing a handgun. This pro-

vision is aimed at the 'straw purchases' . . . Under

existing law, such persons can only be prosecuted for

aiding and abetting the receipt of such firearm by the

proscribed person." (Exhibit C to Cross-Motion for

Summary Judgment; Appendix p. 65 ).

4. Apparently on this urging, the House Judiciary

Committee reported a bill, H.R.11193, in early 1976. As

the House Judiciary Committee explained some of the bill's

requirements:

"The prospective buyer, moreover, would have

to affirm not only that he is not among the dis-

qualified classes of individuals listed in current

law, but that he does not intend to transfer the

handgun to a person barred by any law from pos-

sessing the weapon. This provision is designed

to provide a provable charge against 'strawmen'

who purchase firearms with intent to sell or

transfer them to third parties whose possession

would be unlawful."
(Exhibit B to Cross-Motion for Summary Judgment; Appendix
p. 62 ).

5. Notwithstanding such testimony, BATF had apparently

begun prosecuting gun dealers in 1975 and early 1976

based upon the concept that a sale to one person,

legally entitled to buy, would constitute a violation if
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the dealer knew that that person would transfer to a

seccnd person not eligible to buy under federal law.

(See Exhibit I, Cross-Motion for Summary Judgment: Order

Setting Aside Conviction Entered in January 1976, on

undercover

p. 86 ).

6.

sales made September 30, 1975; Appendix

In the course of the District Court proceeding, a

deposition was taken of John Krogman, who was acting

director of the BATE at the time administrative proceed-

ings were initiated in this case. Mr. Krogman appeared

as BATF's designated witness on the issue of its "straw

man" doctrine. Mr. Krogman indicated that:

a. "straw man" is used by the Bureau to designate

a sale to a person who acts as a conduit to

another person. (Krogman depos., 4).

b. that the Bureau takes the position that a

sale of this type is not always a violation

of the law. It is a violation, for example,

if the sale is for the benefit of a felon;

it is not a violation if it is for the

benefit of a juvenile, even though a

C.

juvenile is

the dealer.

precluded from buying from

4-6).

that the basis for the Bureau's drawing

of this distinction is that the 1968 Gun

Control Act prohibits a juvenile from

buying from the dealer, but not from

possessing a firearm; whereas it prohibits

a felon both from buying from a dealer

and from possessing. (id., 6).

d. that this distinction extends also to the

64-664 0 - 80 - 7
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records which the dealer is required to

keep of the sale. E.2., if the sale is to

a lawful purchaser for benefit of a juvenile,

the dealer should record the name of the

initial lawful buyer as that of the "trans-

feree"; if it is to a lawful purchaser for

benefit of a felon, the dealer should re-

cord the name of the ultimate recipient,

the felon, as the "transferee". (id., 28-30).

e. that this distinction has been drawn by the

BATF since around 1969 (id., 9).

f. that he did not recall the Bureau ever having

published this doctrine in the Federal

Register, for guidance of dealers and the

public. (id., 12). The only guides issued

to dealers indicated that the sale to a law-

ful purchaser for a juvenile who could not

buy from the dealer were permissible. (id.,

10-11). No instructions were issued to

dealers informing them of the other side of

BATF's doctrine -- that similar sales for

benefit of other types of prohibited persons

might be considered illegal. (The first

such indication was an industry circular,

id. 11, which was first disseminated in

August, 1979. (See Exhibit H to Cross-Motion

for Summary Judgment; Appendix p.  84  ).

7. The "straw man" doctrine continued to evolve while

this case was in litigation. In June, 1977, for example,

BATF agent John Spurgeon filed an "employee suggestion"

form proposing that a warning be added to the Form 4473,
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warning that "it is unlawful for a buyer to purchase a

firearm for the purpose of giving it to another who is

a prohibited person. . " He suggested that "the

addition of this information will help the honest or un-

suspecting citizen from violating the law and special

agents in perfecting cases against those who violate

the law." (Exhibit F to Cross-Motion for Summary Judg-

ment; Appendix p. 78 ). BATF declined to give dealers

this warning, instead informing the agent that "we cannot

adopt

which

posed

your suggestion

fully supports

the measure.

because no foundation in law exists

it", and someone had already pro-

Instead, BATF would print a warning

on the back of Form 4473 (id.) among the fine print, where

neither seller nor buyer would likely read while filling

in the blanks (all of which are on the front) (Exhibit G

to Cross-Motion for Summary Judgment; Appendix p.  82  ).

8. On January 23, 1979, counsel for Appellant submitted

a Freedom of Information Act request to BATF, seeking all

documents (including memoranda, final opinions, state-

ments of policy, etc., which are required by the F.O.I.A.

to be published in the Federal Register) relating to

straw man" sales. On March 1, 1979, the Bureau respond-

ed that "there are no retrievable records" of this type

in their possession, except for preparatory documents

on the upcoming Industry Circular, which would not be

disclosed to the public. (Exhibits D, E, Cross-Motion

for Summary Judgment; Appendix p.  69 ). Even upon

request, information as to the dealer's sale and record-

keeping responsibilities under BATF's "straw man"

doctrine were not available to dealers or their counsel.

9. Petitioner Simon Perri is a 52 year old federally
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licensed firearms dealer, doing business in Tucson,

Arizona, under the name of Porn's Jewelers. (Tran-

script of administrative hearing, July 12, 1978; here-

inafter cited as "Tr.", at p.179). He has been licensed

as a firearms dealer since approximately 1962, with the

most recent renewal of his license coming on April,

1977 (id., 182). His primary occupation is jewelry and

engraving (id., 179), with some sales of camping and

hunting equipment (id., 180). Firearms sales account

fcr about 15% of his gross bu3iness income (id., 181);

in this field he does a substantial trade with law

enforcement officers (id.).

10. During February, 1977, Respondent Bureau of Alcohol,

Tobacco and Firearms employed one Antony Demara as an

informant for the purpose of generating criminal charges

against licensed firearms dealers in Southern Arizona.

Demara was a twice-convicted felon (Tr. 123-24) who was

then on methadone treatment for previous heroin addiction.

(Tr. 126). He undertook the work because he was unemploy-

ed and needed the money (Tr.125). BATF paid him a small

daily sum as sustenance and held out the promise of a

substantial "reward" "at the end of all this", which

"might be $1,000 or even $2,000." (Tr. 119-21). The

amount of this reward would be determined by Respondent

Bureau of Alcohol, Tobacco and Firearms' headquarters

only after all cases generated by Demara were disposed

of (i.e., after Demara had testified against the result-

ing defendants and the trial results or pleas were known).

"We told him we wouldn't cv.2n be able to put him in for

it until all of the cases ware disposed of." (Deposi-
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tion of BATF agent Thomas Gorrity, p.18; hereinafter

"Gerrity Depos.").

11. Demara approached a number of federally licensed

dealers in the area of Tucson, Arizona, and generated a

number of arrests. Subsequent to such arrests, it was

discovered that Demara had been engaged in a number of

illegal firearm transactions without BATF approval. He

was charged with ten felony violations of the Gun Control

Act. HAW then dismissed these in consideration of his

continued "cooperation" and his pleading guilty to a

single count of State gun law violations, for which he

received probation (Deposition of Antony Demara, pp.16-18;

hereinafter "Demara Depos.'). He was informed that BATF

had the right to refile all ten federal felony charges if

they felt his testimony was untrue, "and they still do."

(Id. ,19)

12. Demara first approached Perri Jewelers at a date prior

to February 8, but upon this occasion was unable to pur-

chase a firearm. (Demara Cepos.8-9; Tr.110). Demara does

not recall whether he tried to buy a gun on this cccasion.

(Demara Depos.9).

13. On February 8, he returned again. When asked to

reconcile this with his claim that he was to leave if

the dealer refused to sell him a gun, Demara responded

that he "wasn't persistent about it." (Demara Depos., p.8).

On this second occasion he was accompanied by undercover

* agent Morris Reyna, using the undercover name of Jose

Martinez.

14. On the February 8 visit, Mr. Demara indicated that

he desired to purchase a firearm. Mr. Perri ascertained

that Demara was a local resident and could produce valid
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local identification. He explained the Form 4473, which

the buyer of a firearm must fill out and sign. He then

indicated that he would not sell to any individual who

answered any of the questions on the Form with a "yes".

(TR. 113).

15. A BATF transcript of the tape recordings of this

encounter (filed as Exhibits 24 and 25 to the adminis-

trative record) shows Demara initially claiming that he

did not have his local identification, apparently to

see if Perri would sell without seeing proper identifica-

tion. Mr. Perri responded "you gotta have your Arizona

driver's license to buy it." (Ex.24, p.2). He then

apparently presented Demara with a Form 4473, telling

him "You have to answer all this, you know, they all

gotta be no's; if there is a yes then I can't sell you

the gun." (Id., 3).

16. The transcript shows Demara saying "I can't sign

that." (Id.). He does not state that he would answer

the questions with a "no", nor that he has a felony

record, nor give any explanation as to why he will not

sign. (Id.). (The Form 4473 itself does not contain a

statement that the signer is not underage, felon, etc.,

but merely asks questions, answerable yes or no, follow-

ed by signature blank).

17. Perri responded to the indication that Demara could

not sign with the response "well, if you didn't, see,

you can't buy it." (id.). The government transcript's

translation (Perri and Demara were conversing partly in

Spanish) shows Perri further explaining that "another

person can, yes, but not ypu." Perri then added that

he would not even sell to another person if that person
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stated that the sale was for Demara's benefit: "if he

says it is for you he can't buy it," and when Damara

suggested his brother, Per7i added "he can buy it for

himself, for his own use." Demara responded "But I

want it", and Perri allowea that "if he wants to give

it to you, well, that's another matter." (id., 4).

Perri later stated that he imposed these requirements

based on his own surmise as to what the law might be;

BATF had never given him guidance in this area.

(Affidavit attached to Opposition to Motion for Summary

Judgment and to Cross-Motion for Summary Judgment).

18. Demara then went outside the shop and returned at a

later time with his "brother", agent Morris Reyna. The

transcript begins with a discussion between Reyna and

Demara regarding a Smith&Wesson revolver. After the

conversation, Demara attracts Perri's attention by ask-

ing "Isn't that a nineteen down there?" (i.e., a Smith&

Wesson Model 19). Perri responded with "como?" (rough

translation: what's that you say?). Demara and Perri

discuss the firearm. At this point agent Reyna, confus-

ing the matter of who is going to have 'the firearm,

breaks in with "I don't like that one, Tony." (Ex. 24

p.6A).

19. Demara then stated that he had been wanting one and

tells Reyna "you gotta sign for me." Perri declined the

gambit, responding "You can't sign for nobody. You can't

sign for another guy. He has to buy it for his own use."

(id.).

20. Notwithstanding this refusal, the agent and inform-

ant continued. After a garbled section, the transcripts

show them 12intly discussing Perri's inventory. (Reyna:
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"is that a used one?"; Perri: "no, it's new." Reyna: "Oh,

it's new. It's got some gold stuff in there."; Perri:

. someone was playing around there and put the gold

in it." Demara: "huh". Reyna: "how much is it?" Demara:

"it's . . For a gun like that I don't think it costs that

much, really, because I've seen others that cost over two

hundred dollars . . I appreciate it man. I've been look-

ing for one of those babies for a long time." Reyna:

"they're both automatic." Demara: "Thirty eighty" (sic--

.380). (id. pp.6A-6B). Perri then asks the prospectiv-

buyers "You want a three eiyhty or a thirty two?" and it

is Reyna who responds "No, want a thirty two just like

this other gun." (id., 63).

21. At this point a deputy, one of Perri's customers,

entered. Fearful of his identity being disclosed, for he

knew the deputy by sight, Reyna tells Demara "you, ah,

come on back, huh?" and they leave. (id., 7). Some

minutes later they return. Demara and Reyna discuss fire-

arms, holsters and ammunition. Reyna finally asks Perri

"How much is the tax on that?" and Perri answers. (id.,10).

22. At last Reyna returns to the purchase, telling Perri

"Tony wants the gun, and lh, I'll make up that form or

whatever." Perri for the third time refuses the gambit,

"I can't. You can't buy it for him." (id., 11). Perri

further informed him that "you have to buy it for your-

self." At this point, the BATF informant Demara (who

has a $1,000 reward awaiting him) prompts Reyna, "buy

for yourself." Perri responds that if Reyna can legally

purchase, he will sell to him. (id., 11). Reyna

indicates his willingness to so purchase. (Perri: "you

can buy it?" ; Reyna: "yes". Perri: "well, if you buy
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it, you say it's going to be for your use, I'll sell it

to you. . • • " Reyna: "Yeah, yeah." (id. at 12;

ellipses in original). Perri ascertains that Reyna has

no criminal record (Reyna: "Yeah, like the only thing

I got was a traffic ticket", id., 12) and has local

identification. He makes one last attempt to be sure:

"you want to buy it?" to which Reyna once more responds

"Yeah". (id., 13).

23. The transcript theh shows Perri obtaining Reyna's

driver's license (in his undercover name of Martinez)

and filling out the forms. Demara apparently whispers a

warning to Reyna that Perri will bill Reyna for the gun

and that Reyna should stand back: "You better. . . You

better be cack. . . eh, he bills you for it, so I. .

Id., 13; ellipses denote spaces in transcript). He then

states "I want the nineteen, man."

24. Reyna then begins discussing the Form 4473 with Perri.

Perri indicates that the form which Reyna would sign "stays

here", that the authorities have access to it "In case they

ever want it, tho. . . they can take a photostat and use

it against you." (id., 34, ellipses in original). Reyna

asks whether "they can come in and ask you for it" and

Perri continues "if you didn't done no crime or nothing,

they can't do nothing. It's just the idea that if you

have ever something happened (unintelligible portions)

but if you commit a crime after something else. .

Reyna responds with a mumble and Perri goes on "if these

are answered wrong, they could uh hold it against you

for your conviction. See that's why it's no good for

you to buy it, 'cause if they ever, you know, check you

for something else then they come up and pick up this



102

thing and hold it against you in court because you falsify

it, you are mixing the words, it makes a real crime. You

got them ah you got the message?" Reyna answers "yes".

(id., 14).

25. Perri then ascertained the information--place of

birth, residence, race, etc. He is called aside to take

care of another customer (id., 16). Perri presented

Reyna with the Form 4473: "you have to sign this ah

answer here." Reyna signed his undercover name to the

blank labelled "Transferee's(Buyer's)Signature" (exhibit

28, administrative record). He filled out a receipt,

showing Reyna's undercover name (ex. 30).

26. At this point, in still another try to generate a

suitable case, Demara offered Perri the money for the

firearm. Perri declined, turning to Reyna and telling

him that he would accept payment only from Reyna, who

had signed as purchaser. (ex. 24, p.19:"You pay me. I'll

take it from you."). Reyna then took the money from

Demara and paid it to Perri, asking why Perri would take

it only from him, and Perri replied "I'm selling you the

gun." (id., 19). Perri then placed the firearm on the

counter, intending to transfer it to Reyna. Reyna, how-

ever, had stepped backward and Demara stepped in and

picked up the firearm. (Tr.54). Perri was attending

to the recording of the transaction and did not see this

last development. (affidavit attached to Opposition to

Motion for Summary judgment and Cross-Motion for Summary

Judgment). Reyna discussed (whether before or after the

firearm was picked up is rot shown) ammunition for the

firearm, asking "how much do those bullets cost?" Upon

being informed, he responded "Ten dollars? Wow!" but
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Demara instructed Reyna how to reduce the cost of shoot-

ing the firearm: "get some reloads, man." (id., 21).

Perri discussed ammunition prices and then Demara added

"I'll get some reloads. . . ."(id., 22).

27. A week later, BATF informant Demara returned, this

time accompanied by local agent Michael Click. Perri had

been busy in the meantime and did not recognize Demara

from the previous purchase (affidavit).

28. On this occasion, Demara began by stating that he

was buying the firearm, not for himself, but for his wife:

"Ah, I want to get a gun for my wife, can you show me a,

you got any twenty-fives?" (administrative hearing exhibit

27, p.1; the reference is -co a .25 automatic, a firearm

of very low recoil. See also Tr.90). He continued

that "she can't handle the other. . . too damn. . . power

for her." (id. -- ellipses denote blank spaces in the

transcript). Perri mentions that he is taking inventory

and unintelligible conversation follows. An unidentified

female asks Demara if she can help him and he indicates

he wants'a .25 automatic. Mr. Perri returns and dis-

cusses prices, adding they are "going to take inventory,

that's why we're a little bit confused." (id., p.3).

They discuss prices again and Demara eventually volunteers

"Oh, for her money is no big thing, you know. She really

wants it for her protection." (id., 6). After more dis-

cussion (large parts of which are unintelligible) Perri

asks Demara "You gonna buy it?" and Demara responds, "I

can't, I can't." Here, according to Click, Perri was

called aside to deal with another customer. (Tr.91).

Perri then apparently begins discussing inventory matters

with an unidentified person. More semi-intelligible
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conversation follows, with Demara finally indicating that

"she goes nuts over that little cheapie", apparently the

.25 (ex. 27, p.9), and with Click giving his personal

data for the Form 4473 (id., 9-10). Demara then asks for

a box of ammunition. (id., 13). The 4473 showed the

purchaser as Wayne Micheals, which was Michael Click's

undercover name, and Click signed this name as "Trans-

feree(Buyer)".(ex. 31). The receipt was likewise made

out in the name of Micheals (ex. 32), as did the ammuni-

tion sale records (ex. 33). Payment was made by Demara

(Tr.94), and a woman he believed to be Mrs. Perri placed

the gun on the counter, from which Demara picked it up

(Tr. 94). At no time during this transaction did Demara

inform Perri that he was a convicted felon, nor explain

why he did not want to sign the Form 4473.

29. Several months later, Mr. Perri was charged with four

federal felony counts -- two of sale to a convicted felon,

two of keeping false records. Ultimately, the government

agreed to reduce these to one misdemeanor count and to

permit Mr. Perri to plead nob o contendere to this count.

Mr. Perri accepted this offer and the felony charges were

dismissed. (A plea of nob o contendere is inadmissible as

a matter of hornbook law; this stage of the proceedings is

set forth here only because the Respondent, during litiga-

tion, began asserting incorrectly that Mr. Perri entered

a "guilty plea." (Motion for Protective Order, dated

6 July 1979, at p.8 1.11).

30. Following such disposition of the charges, Respond-

ent began these proceedings to revoke Mr. Perri's license.

C. PERRI JEWELERS Has No Entrapment Defense To The Revoca-

-fri Qf Its  License.
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The defense of entrapment is not available in a civil

proceeding to revoke a federal firearms license. See,

Maysh v. Schultz, 58 F.R.D. 537 (S.D. Ill. 1973). Even if

it were available, PERRI has waived it by pleading nobo

contendere to criminal charges arising from the firearms

sales to Demara. See, United States v. 57 Miscellaneous

Firearms, 422 F.Supp. 1066 (W.D. Mo. 1976).

Assuming arguendo thac the defense of entrapment were

available, there would be no basis for such a defense.

Demara, Reyna and Click °tiered no special inducements to

PERRI and merely presented a situation in which PERRI had

the opportunity violate the law. A government agent's

merely affording an individual an opportunity for the com-

mission of a crime does not constitute entrapment. United

States v. Russell, 411 U.S. 423, 435 (1973); United States 

v. Valenzuela, 596 F.2d 824 (9th Cit. 1979). When Demara

told SIMON PERRI that Demaia could not sign the Form 4473,

PERRI showed his predisposition to commit the crime by

suggesting that another person could buy the firearm. Since

FERRI was predisposed to commit the crime, he was not

entrapped. United States v.  Russell, supra, at 429, 433-34.

To establish an entrapment defense, the defendant must show

that government agents impl,.nted in the mind of an innocent

person the disposition to commit the alleged offense and

induced its commission. United States v. Russell, supra, at

435. There is nothing in the record to support the conten-

tion that PERRI was an innocent person, or that government

agents implanted in his mind the disposition to sell the

firearms or induced him to sell the firearms. Therefore,

there is no basis for a defense of entrapment.
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PERRI argues that he was entrapped because he did not

know that the firearms sales he engaged in were illegal.

PERRI cites United States v. Healy, 202 F. 349 (D. Mont.

1913) for the proposition that a defendant who believes his

conduct is legal and is soli.cited to engage in that conduct

by government agents cannot be convincted of a crime. In

Healy, the court overturned a conviction for selling liquor

to an Indian where the Indian did not speak, dress or act

like an Indian and the dealer did not know or have any

reason to believe he was an Indian. In contrast, SIMON

PERRI knew Demara could not lawfully buy firearms and knew

his sales of firearms to 1),:mara were illegal. Therefore,

PERRI's reliance Jr1 Healy is misplaced.

III

ANY VIOLATIONS OF THE GUN CONTROL ACT OF 1968
HERE ALLEGED BY THE BUREAU OF ALCOHOL, TOBACCO
AND FIREARMS WERE THE RESULTS OF ENTRAPMENT BY
GOVERNMENT AGENTS, WHICH ENTRAPMENT IS A VALID
DEFENSE TO A LICENSE REVOCATION PROCEEDING.

At the outset, the obvious question is whether

the defense of entrapment applies to civil rather

than criminal proceedings. As the Trial Court

recognized, there are valid reasons for applying it

to civil proceedings. The entrapment defense does not

arise as a constitutional requirement, so that it is

not applicable solely to "all criminal proceedings" as

is true of some constitutional provisions. Rather,

the courts have treated it as a matter of statutory

construction, or more properly statutory implication.

Absent an express statement, the legislature cannot be

assumed to penalize acts which are committed only

because agents of the Executive Branch persuaded a
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person to undertake

valid policy reason

part of agents. If

a certain number of

them. Moreover there is also a

to discourage such conduct on the

an agent is faced with producing

arrests or proceedings, he natu-

rally inclines toward "setting up" a law abiding

individual who is more easily led into violation and

is less dangerous. Cases manufactured by the agents

are more easily solved and thus more easily prosecuted.

The same policy and statutory considerations are

applicable to civil prcceedings. These considerations

should be especially strong where the civil proceeding

involves revocation of a governmental license based

upon activities by governmental agents, and in particular

where the proceedings zlre brought under the Gun Control

Act of 1968. As pointcd out above, that Act demonstrates

a Congressional concerr toward sharply limiting the

revocation of dealer's licenses.

Courts faced with the question of administrative

proceedings have generally held that the entrapment

defense is available ir a license revocation hearing.

See, e.g.., Patty v. Board of Medical Examiners, 9 Cal.

3d 356, 508 P.2d 1121(1973); Jones v. Dental Commission 

of Connecticut, 109 Conn.73,145 A.570(1929); Peters v. 

Brown, 55 So.2d 334(Fla.Supp.Ct.1951); In re Horowitz, 

360 111.313, 196 N.E.209(1935); In re Davidson, 64 Nev.

514,186 P.2d 354(1947); Langdon v. Board of Liquor 

Control, 98 Ohio App.535,130 N.E.2d 430(1954). A very

limited number of cases have refused to apply the

defense of entrapment. See Kerns v. Aragon, 65 N.M.119,

333 P.2d 607(1958). These cases virtually all involve

liquor licensing under statutes allowing revocation
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for violations not accompanied by criminal intent.

Under such statutes, of course, whether the criminal

intent originated with the dealer or the agent would

be unimportant. Under the Gun Control Act of 1968,

of course, any violation must be "willful", clearly

distinguishing these cases. The sole authority which

has dealt with this point in the context of the Gun

Control Act of 1968 is Mayesh v. Schultz, 58 F.R.D.

535(S.D.I11.1973) in which the District Court, in pass-

ing, remarked that the entrapment defense was not

available since the case was not a criminal one. The

opinion does not indicate, however, that this issue

was seriously raised nor that the court was made

aware of the authority on the subject nor policies

underlying the entrapment defense.

The District Court 6eclined to reach the legal

question based on the government's argument that it

did not implant a criminal motive in the mind of Mr.

Perri. This argument has two serious weaknesses.

First, this is not the limit of the test in this con-

text. The traditional entrapment test, most recently

construed by the SupremE Court in United States v. 

Russell, 411 U.S.423(1973) and by this Court in

United States v. Valenzuela, 596 F.2d 824 (9th Cir.

1979) was first recogni7ed by the Supreme Court in

Sorrells v. United States, 287 U.S.435(1932). This

test is applied in the vast bulk of criminal cases,

simply because in the vast bulk of criminal cases

there is no question but that the defendant knew

that his conduct (under virtually any relevant cir-

cumstances) was illegal. Few persons would contend
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that they believed dealing in narcotics, illegal

liquor, and similar items to be legal. This case

is distinguishable in that it involves a claim by

Appellant that he believed (and Appellant in this

brief will argue, correctly believed) that his con-

duct was legal under the circumstances of the sale

and the contract negotiated between himself and the

agents.

In fact, entrapment of this type antedates

Sorrells and its progeny. In Sorrells, the Supreme

Court cited as authoritative an older case on en-

trapment, noting that the scope of the entrapment

rule would no longer be limited to the situation

present in that case. The earlier case, United States

V. Healy, 202 F.349(C.Mont.1913) had dealt with a

prosecution for selling liquor to an Indian under

the statutes then existing. The agents claimed that

they suspected the defendant was selling to Indians

and therefore sent an individual who was legally an

Indian, but who did not speak, dress, or act like one.

The defendant was convicted on the charges. The Court

refused to permit the conviction, noting that "decoys

are permissible to entrap criminals, but not to create

them; to present oppertunity to those having intent to

or willing to commit crime, but not to ensnare the law-

abiding in unconscious offending." It concluded that

while the act in question may be "a crime regardless

of the actor's intent or knowledge," so that "ignorance

of fact is no excuse if the act be done voluntarily",

the Court would take the view that "when done upon

solicitation by the government's instrument to that end

64-664 0 - 80 - 8
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ignorance of fact stamps the act as involuntary, and

excuses, or at least estops the government from a con-

viction." It concluded that this defense would not be

applicable if the decoy's appearance conveyed knowledge

of his disability or was sufficient to put the seller

on inquiry.

In the instant case, the record below adequately

demonstrates that the government formulated a "straw

man doctrine". It carefully avoided disseminating the

doctrine or otherwise informing dealers of its require-

ments. Under the doctrine, certain types of sales to

one person "for" another might be permissible, whereas

other similar sales were impermissible; the recording

requirements likewise differed radically depending up-

on the precise nature of the "prohibited person" for

whom the sale was allegedly consummated. (This topic

will be gone into more extensively under the following

Argument). Perri was one of a class of persons whom

Respondent Bureau of Alcohol, Tobacco and Firearms

carefully chose to keep ignorant of the requirements

both of law and of fact. It kept him and all dealers

ignorant of the law, by refusing to disseminate the

requirements of the doctrine. In fact, when it was

suggested that dealers should be informed of the "straw

man doctrine" in order that inadvertent violations

might be prevented, Respondent Bureau of Alcohol,

Tobacco and Firearms chDse to place that warning in

fine print on the back pf the forms which were to be

filled out by the dealer in making a sale, carefully

neglecting to inform dealers that the form had been

changed in any way. Perri was also among a narrow
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class of individuals who were kept ignorant as to the

fact of a sale. As documented in the Statement of

Facts, and discussed more fully below, Respondent

Bureau of Alcohol, Tobacco and Firearms took the posi-

tion that sales to one person "for" another who was

a "prohibited purchaser" were illegal only if the

"prohibited purchaser" was prohibited from possessing,

as well as purchasing, the firearm. Mr. Demara care-

fully neglected to inform Appellant Perri that he was

a felon, or any other class of persons who are pro-

hibited both from purchasing and from possessing the

firearm. (Indeed, Demara neglected to inform Perri

that he was a prohibited person of any type but merely

refused to sign the form and indicated that he would

obtain someone else to purchase "for" him, which offer

Perri refused). Thus Respondent Bureau of Alcohol,

Tobacco and Firearms effectively lured Perri into mak-

ing what it alleges is an illegal transaction by keep-

ing him ignorant both of the law which they contended

applied and of the fact which was pivotal to compliance

with the requirements of the law.

Additionally, it is apparent that the offense in

this case was literally "manufactured" by government

agents. As Mr. Perri's Affidavit documents, he

# negotiated a contract to sell a firearm to lawful

purchasers, who provided identification, signed as

buyers, indicated that they would purchase, and were

given the receipt for the firearm. The firearms were

picked up off the counter by the informant when Mr.

Perri was not observing the transaction. It may safe-

ly be assumed that the government would not contend
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that Mr. Perri had committed a violation were the law-

ful purchasers to have picked up the firearm. The

alleged transfer to a prohibited purchaser occurred in

contradiction of Mr. Perri's intent and his agreement,

and was committed by virtue of a pre-arranged routine.

The lawful purchaser who had agreed to buy the firearm

from Perri stepped back, and the informant stepped for-

ward and picked up the firearm, all at a time when Mr.

Perri was not observing the transaction. Thus, in

addition to keeping Mr. Perri ignorant of various re-

quirements, the agent-informant team effectively

manufactured the offense themselves and now seek to

charge Mr. Perri with having committed it.

In the end the entire question becomes a simple

one: would Congress, which restricted the classes of

prohibited persons, provided that even some of these

might possess a firearm although not purchase it, and

which narrowly restricted revocation of dealer's

licenses to "willful" violations, have intended to

permit revocation of a dealer who could only be led to

commit an alleged violation after repeated visits, who

repeatedly informed agents that he would not make a

transfer which he felt was illegal, and who transferred

a firearm to the agent-informant team only after the

lawful purchaser had negotiated with him, inquired re-

garding the price and suitability of different types

of firearms, confused the nature of the transaction as

to who would be the purchaser, agreed three times that

he would be the purchaser, provided his local identifi-

cation and signed the blank as "transferee(buyer)."

Appellant respectfully suggests no.

,t4
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C. Statement of  Facts

On February 8, 1977, Antony Demara, a convicted

A felon, entered PERRI JEWELERS alone and selected a Smith &

Wesson Model 19 revolver and discussed the purchase price

with SIMON PERRI (RT-AH, pp. 45, 112-114, 116; A.R., GX-8,

-9, -24, and -26, pp. 1-2). PERRI advised Demara that he

had to answer "no" to all que:Jtions on the Form 4473 prior
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to purchase and that if he: answered "yes," PERRI could not

sell him the gun (A.R., GX-24 and -26, p. 3; RT-AH 113-114).

After telling Demara to read the Form 4473, PERRI asked

Demara if he had ever been convicted of a felony (A.R.,

GX-24 and -26, p. 3). When Demara replied that he could not

sign the form, PERRI told him that he could not buy the

firearm (A.R., OX-24 and -26, pp. 3, 4; RT-AH 51, 113, 114).

PERRI started speaking in Spanish for the first time

during the conversation stating, "Another person can buy

it." (A.R., GX-24 and -26, p. 4; RT-AH 113-114). PERRI

responded: "Well if you don't_ tell me that it (A.R.,

GX-24 and -26, p. 4; RT-AH 113-114). Both Demara and PERRI

laughed (A.R., GX-24 and -26, p. 4; RT-AH 114). PERRI then

:;tated: "IF he says it is for you, he can't buy it." (A.R.,

GX-24 and -26, p. 4). Demara replied: "But I want it."

(A.R., GX-24 and -26, p. 4). PERRI then told Demara: "But

if he wants to give it to you, that's another matter.

(A.R., GX-24 and -26, p. 4).

Demara then left the store and returned with Morris

Reyna, a state law enfprcement officer who was using the

undercover name Jose Martinez (A.R., GX-24 and -26; RT-AH

42). A short time later a Pima County law enforcement

officer entered the store. PERRI put the Smith & Wesson

revolver away and gestured for Demara and Reyna to leave the

store (A.R., GX-24 and -26, p. 7; RT-AH 49).

After the officer left, Demara and Reyna re-entered

the store and Reyna again told PERRI he was buying the gun

for Demara, stating: "Tony IDemaral wants the gun, and .

I'll make up that form or whatever." (A.R., GX-24 and -26,

p. 11; RT-AH 50). PERRI replied: "You can't buy it for him
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. . You have to buy it for yourself . . . you can't buy

it for him. It's illegal, it's against the law . . . . But

if you buy it for another guy you tell me, I, I, don't want

no part of it . . . Have you got it?" (A.R., GX-24 and

-26, p. 11, RT-AH 63).

PERRI, addressing Reyna, explained how the trans-

action worked: "You say its going to be for your use, I'll

sell it to you." (A.R., GX-24 and -26, p. 12; RT-AH 63-64).

Reyna filled out Section 8 of the Form 4473 and he signed

using the undercover name Jose Martinez (A.R., GX-28 and

-29; RT-AH 50-54).

PERRI explained to Demara the advantages of Reyna's

filling out the forms and appearing to be the buyer of the

gun. "See that's why it's no good for you to buy it, cause

if they ever . . pick up this thing [the Form 4473] and

then they hold this against you in court because you falsify

t . . . you got the message?" (A.R., GX-24 and -26, p. 14;

RT-AH 53).

When Demara took the money out of his wallet to pay

for the gun, PERRI told him "keep your money" and addressing

Reyna stated, "[I'll] take it from you." (A.R., GX-24 and

-26, p. 19; RT-AH 46, 67, I16). PERAI picked up the money

(RT-AH 67). Demara was given the change, picked up the bag

containing the firearm and carried the firearm out of the

store (A.T., GX-24 and -26, p. 22; RT-AH 54, 116). PERRI

JEWELERS recorded the firearm in its, disposition records as

being sold to Jose Martinez (A.R., GX-29).

One week later, on February 15, 1977, Antony Demara

returned to PERRI JEWELERS accompanied by Michael Click, a

state law enforcement officer (RT-AH 89-90, 118). PERRI
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showed Demara several guns; they discussed these firearms

and PERRI quoted prices on them (A.R., GX-25 and -27, pp.

1-7). Demara selected an RG revolver, serial number T538100

(A.R., GX-25 and -27, pp. 6, 7; GX-31-33; RT-AH 90, 118).

PERRI and Demara agreed on a purchase price of $39.95 (A.R.,

GX-25 and -27, p. 6; GX-32). Mr. Click took no part in the

selection of the firearm or the negotiation for its purchase

(A.R., GX-25 and -27; RT-AH 92, 107).

When PERRI asked Demara if he was going to buy the

revolver, Demara replied: "I can't, I can't." (A.R., GX-25

and -27, p. 8; RT-AH 91, 107).

Click came to the counter and produced a driver's

license in his undercover name of Wayne P. Michaels

(RT-AH 95). PERRI filled out the Form 4473 with Click in

his undercover name of Wayne Michaels. PERRI asked him

about his current address and his place of birth and told

him to sign the form (A.R., GX-25 and -27, pp. 9, 10, 13;

RT-AH 95, 103, 104, 118, 186).

At this point, MRS. PERRI became involved in the

transaction. PERRI told his wife she could list the firearm

in the book. MRS. PERRI replied: "538100" [the serial

number of the revolver Demara purchased] (A.R., GX-25 and

-27, p. 12; GX-31-33). Demara asked if the tax was 6

percent. MRS. PERRI replied: "Mm Hmmm." Demara then stated

he thought the tax was 4 percent. PERRI responded: "Yeah.

Four for the state and two for the city." PERRI then told

Click: "Gotta answer the questions with a yes or no and you

have to sign that." (A.P., GX-25 and -27, p. 13). MRS.

PERRI asked Demara -- rather than Mr. Click -- if he wanted

some shells for the revolver (A.R., GX-25 and -27, p. 13).
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Before this time, Demara had not made any statements about

buying any ammunition (A.R., GX-25 and -27). Demara

replied:

p. 13).

"Give me one box of shells." (A.R., GX-25 and -27,

Demara paid for the revolver with money he removed

from his picket (A.R., GX-25 and -27, pp. 6, 7; TR-AH 91-93,

118, 119, 136). MRS. PERRI gave Demara his change stating:

"Here are all your pennies." (A.R., GX-25 and -27, p. 14).

MRS. PERRI placed a bag containing the revolver, ammunition

and receipt on the counter (A.R., GX-25 and -27, p. 14, 15;

ET-AH 92-94, 119). MRS. PERRI prepared the receipt for the

purchase of the firearm and ammunition in Mr. Click's

undercover nam -- Wayne Michaels (A.R., GX-32; RT-AH 174,

175, 177). Demara picked up the bag containing the revolver,

ammunition and receipt and carried the bag out of the store

(A.R., GX-25 and -27, pp. 14, 15; RT-AH 93, 94, 119). PERRI

JEWELERS recorded the firearm in its disposition records as

being sold to Wayne Michaels (A.R., GX-33).
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Senator DECONCINI. We will now hear from the Bureau of Alcohol,
Tobacco and Firearms, represented by Mr. Richard J. Davis and Mr.
Dickerson.
Thank you for being with us today, and anyone else you care to have

at the table-
Do you have a prepared statement?
Please proceed, or however you care to proceed.
I have a few questions I will ask you. But if you would care to go

ahead.
Mr. DAVIS. Thank you, Mr. Chairman.
With me today is Director Dickerson, Deputy Director Higgins,

Assistant Director Keathley, and Chief Counsel Marvin Dessler.
I am not going to present a prepared statement. I would ask, how-

ever, that Director Dickerson make his statement, after which I would
like to make a few remarks.

Senator DECONCINI. Mr. Dickerson.
Mr. DICKF.RSON. Thank you, Senator.
I do have a prepared statement, and I would like to take the time to

read most of it, if I could, because I am responding and will file docu-
ments to show that I have complied with the previous promises that I
made.

Senator DECONCINI. Please proceed.
Mr. DICKERSON. I am genuinely pleased to have this opportunity to

again address this committee on the subject of ATF's efforts to control
the criminal misuse of firearms. During my appearance before you last
July, several areas of controversy and concern were raised by various
witnesses and by the committee. We had an opportunity to discuss
those allegations both from the viewpoint of the witnesses and from
ATF's position.

I assured the committee of my desire to resolve any area of concern
which ArIF legally could address, and established in writing what I
believed those areas were in a lengthy letter to you. I will review with

(119)
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you once again those actions which were promised at that time, and
will inform you fully as to positive steps and commitments undertaken
by ATF since that time.

I feel strongly, and I hope you will agree, that we have acted in good
faith on all fronts. In several areas ATF, upon close examination of an
issue, has gone beyond its initial commitment to you and has taken
additional steps to assure evenhanded application of the laws and
regulations which we enforce.
As an agency, ATF has no position on the merits of increased or de-

creased gun control. We strive, and will continue to strive, for impartial
enforcement which is directed toward the criminal misuse of firearms.
That is an objective to which all parties can subscribe.

I wish now to review with you the individual areas contained in my
letter. I will discuss each one and report on our current position for
each.
The first item we agreed to review was development of a compre-

hensive national firearms policy. The task force I referred to in my
letter consisted of ATF field and management personnel from all parts
of the country. Their mission was to develop a policy statement which
would be consistent both with the letter and spirit of Federal law while
directing ATF resources to those areas having greatest impact upon the
criminal misuse of firearms.

In order to increase the effectiveness of the firearms programs and in
response to the legitimate concerns expressed at the hearings last July,
we have also reviewed and modified our firearms program, strategy,
and policy. At this time I wish to submit to you the new statement of
the ATF firearms program which I believe will insure an effective fire-
arms enforcement and regulatory effort which protects the legitimate
users of firearms.
We have reviewed and modified our firearms program, strategy, and

policy. At this time, Senator, I would like to submit to you for the
record the statement of the ATF firearms program-
Senator DECONCINI. For the record, is this the comprehensive

national firearms policy that you make reference to?
Mr. DICKERSON. Yes, sir.
Senator DECoNciNi. Thank you.
[The information follows:]
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STATEMENT OF G. R. DICKERSON

I am genuinely pleased to have this opportunity to again address

this committee on the subject of ATF's efforts to control the criminal

misuse of firearms. During my appearance before you last July,

several areas of controversy and concern were raised by various wit-

nesses and by the committee. We had an opportunity to discuss those

allegations both from the viewpoint of the witnesses and from ATF's

position. While we were not able to answer every question at the time

of the hearing, we subsequently responded to the Committee in writing

with complete and, hopefully, comprehensive answers.

I assured the Committee of my desire to resolve any area of con-

cern which ATF legally could address, and established in writing what

I believed those areas were in a lengthy letter to you. I will review

with you once again those actions which were promised at that time,

and will inform you fully as to positive steps and commitments under-

taken by ATF since that time.

I feel strongly, and I hope you will agree, that we have acted in

good faith on all fronts. In several areas ATF, upon close examina-

tion of an issue, has gone beyond its initial commitment to you and

has taken additional steps to assure even handed application of the

laws and regulations which we enforce. I am grateful for the open

attitude of this Committee and for your willingness to discuss enfor-

cement of the Gun Control Act in a constructive atmosphere.

The emotionalism surrounding the general issue of gun control

often unfortunately tends to result in an indictment of the agency

responsible for gun law enforcement. As an agency, ATF has no position

on the merits of increased or decreased gun control. We strive, and

will continue to strive, for impartial enforcement which is directed

toward the criminal misuse of firearms. True improvement in the poli-

cies and operations of ATF will increase our ability to prevent the

criminal misuse of weapons. That is an objective to which all parties

can subscribe.

I wish now to review with you the individual areas contained in
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my letter. I will discuss each one and report on our current 
position

for each.

NATIONAL FIREARMS POLICY

The first item we agreed to review was development of a comp
re-

hensive national firearms policy. The task force I referred to in my

letter consisted of ATF field and management personnel from
 all parts

of the country. Their mission was to develop a policy statement which

would be consistent both with the letter and spirit of Federal law

while directing ATF resources to those areas having great
est impact

upon the criminal misuse of firearms.

In order to increase the effectiveness of the firearms program

and in response to the legitimate concerns expressed at the
 hearings

last July, we have also reviewed and modified our firearms program,

strategy, and policy. At this time I wish to submit to you the new

statement of the ATF firearms program which I believe 
will insure an

effective firearms enforcement and regulatory effort which protects

the legitimate uses of firearms.

REORGANIZATION OF OFFICE OF INTERNAL AFFAIRS

The second commitment dealt with reorganization of 
the Office of

Inspection to insure prompt and professional handling of allegations

of wrongdoing or abuse by ATF employees. This reorganization, which

had been started prior to my appearance before y
ou last July, has now

been completed. The Office of Internal Affairs has been complet
ely

reorganized, both organizationally and philosophica
lly. In an organi-

zational sense, we have decentralized the former Inspection activity

to include four Regional Inspector offices in New York, Atlanta,

Chicago and San Francisco with an additional po
st of duty in Dallas.

We have revamped the Headquarters structure to separate, and

thereby better assure, the functional integrity of internal

investigations, internal audits and operational reviews. We have

installed new leadership and have recruited experienced internal

affairs personnel from other agencies to complement the existing

staff.
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Philosophically, the Office of Internal Affairs is moving from a

purely reactive organization, responding to integrity breeches after

the fact of their occurrence, to a proactive investigative entity with

priority emphasis being placed on the pre-identification and foreclo-

sure of potential integrity hazards. To that end, the Office of

Internal Affairs is also developing a series of integrity awareness

presentations and messages designed to sensitize Bureau employees to•

their responsibility to maintain the highest standards of official

conduct.

REORGANIZATION OF OFFICE OF CRIMINAL ENFORCEMENT

My third commitment dealt with reorganization of the office of

Criminal Enforcement of ATF. This reorganization has also been

completed. The Office of Criminal Enforcement was reorganized, effec-

tive October 1, 1979, into a regional structure. The new structure is

intended to provide closer supervision over the Criminal Enforcement

operations of the Bureau's district offices. Four Regional Directors

(Investigations) were selected through the merit promotion process,

and offices opened in New York, Atlanta, Chicago, and San Francisco.

All have line authority under the Assistant Director, Criminal

Enforcement.

"STRAW MAN" INVESTIGATIVE TECHNIQUE

My fourth commitment dealt with utilization of the "straw man"

investigative technique during investigations of licensed firearms

dealers. As I stated during my last appearance before you, this tech-

nique has been upheld by the courts as legal and proper, but is

employed by ATF only with my personal approval or the approval of my

deputy. Since my last appearance, the Court of Appeals for the Fifth

Circuit affirmed the conviction of a firearms dealer who used a

"straw man" to make illegal firearms sales. I have attached a copy of

the opinion to my statement. Since a major criticism of this tech-

nique was that many dealers did not understand the legal ramifications

of dealing with third parties in the sale of firearms to otherwise

prohibited persons, ATF distributed to every Federal firearms licensee

an industry circular explaining what is and what is not permissible
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under the law. I wish to submit a copy of that document at this time.

I might add that since last July I have authorized only one "straw

man" investigation, a case which involved gun smuggling along the

Mexican border. I would be happy to meet privately with the Com-

mittee to discuss the circumstances surrounding that ongoing

investigation.

SALES AT GUN SHOWS

My fifth commitment dealt with sales of firearms at gun shows by

Federally licensed individuals. Currently, licensed dealers are per-

mitted to sell firearms only at the place of business specified on

their license. A licensed dealer may attend gun shows for the purpose

of displaying his wares and taking orders for firearms, but must

return to his place of business to actually consummate the sale.

After considerable legal consultation and regulatory review, a

draft advance notice of proposed rulemaking soliciting comments
 as to

whether we can and should propose a rule to allow licensed deal
ers to

make sales at gun shows located in their home states has been ap
proved

by the Treasury Department. I have just received authorization to

publish this advance notice. I wish to submit a copy of the notice at

this time. Of primary concern to ATF is that proper recordkeeping be

insured so that we can more successfully trace firearms used in 
crime.

I would again state to this committee that extreme care must be

used in this regard since gun shows have repeatedly proved to be 
a pre-

ferred source of weapons for the criminal element. This is primarily

because recordkeeping is often nonexistant by many of the persons

making sales. It is documented that the Symbionese Liberation Army,

the Black Panthers, the Hells Angels motor cycle gangs
, and indivi-

duals such as Sara Jane Moore all obtained crime guns a
t various gun

shows.

DEFINITION OF DESTRUCTIVE DEVICES

Our sixth commitment to the subcommittee involved the definiti
on of

destructive devices under the National Firearms Act. While this cate-
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gory includes weapons of extraordinary destructive potential, such as

rocket launchers, hand grenades and mines, and certain explosive and

incendiary devices which would serve only criminal purposes, it also

includes other large bore weapons which are not so likely to be used

in crime. While most weapons classified as destructive devices have

little or no utility to the hunter or sportsman, some of them are

sought by collectors. A delicate trade-off between a weapon or

device's potential misuse and its legitimate value as a collectors

item can be explored. To the extent that the public safety will not

be threatened, an examination will be made of the classification of

certain of these devices with a view toward liberalizing their removal

from this restricted category of weaponry. We are exploring the

possibility of removing those weapons which have collector appeal and

are not likely to be used as weapons. In addition, we will continue

to permit the removal of those weapons which are altered so that they

no longer meet the destructive device definition.

I wish to submit the findings of our task force at this time.

HANDLING OF SEIZED FIREARMS

My seventh commitment to the committee dealt with handling of

seized firearms and discretion in determining which firearms of a

dealer should be seized. An extensive study of the Bureau's proce-

dures which apply to taking property into Federal custody was

completed in December. The applicable Bureau order was modified on

December 3, 1979 to better assure proper handling of seized firearms.

In addition, the Bureau has engaged in a contract to purchase heavy

gauge plastic bags into which all seized firearms will be sealed. We
..

are presently procuring both the bags and sealing devices which will

be issued to every post of duty. I have a sample here for your

inspection.

Guidelines concerning which items should be seized during an

investigation have been issued. Generally speaking, agents are

instructed to seize only those firearms which are clearly involved in

the violation. In addition, instructions designed to insure prompt

64-664 0 - 80 - 9
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return of seized firearms in those cases where a defendant may be

found not guilty have also been issued. Our policy is to return such

property unless instructed otherwise by the court, unless the individ-

ual is a prohibited person, the weapon is contraband, or where the

return of the firearm would be contrary to public safety. I wish to

submit a copy of the approved order at this time.

"ENGAGING IN THE BUSINESS"

My eighth commitment deals specifically with an issue which was

discussed at some length during my last appearance, the definition of

"engaging in the business" as a dealer in firearms. During my appearance

last July there was extensive criticism concerning the absence of a

regulatory definition of the term, as well as the interpretation of

the term by the Federal courts. Various witnesses found the term or

existing definition of the term to be too vague to be applied in all

situations. As my letter indicated, the Bureau developed an advance

notice of proposed rulemaking inviting comments from the public on how

this term should be defined. The notice was drafted in the weeks

following the hearing and was formally published on December 19, 1979.

The comment period, which was extended 30 days and, in fact, closes

today, resulted in 931 comments being received.

sently engaged in evaluating these comments.

It is interesting to note that some critics of ATF, who insisted

that the Bureau was remiss in not previously defining the term, are

now critizing the Bureau for attempting to define the term. They have

stated publicly that responsibility for a definition of "engaging in

the business" rests exclusively with the United States Congress.

It is interesting that they would criticize ATF for not defining the

term and then, when the Bureau acts on a Senate request which was

based on their testimony, criticize the fruits of their own labors.

I asked counsel to review the legality and propriety of the Bureau

engaging in this effort. Their response was that we are clearly

within our proper boundaries in so doing.

The Bureau is pre-

,

-
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CRIMINAL VS CIVIL ACTION

My ninth commitment dealt with developing guidelines with 
regard

to ATF taking civil action against an individual or a l
icensee after

dismissal or acquittal of criminal charges. This, again, is an

interesting situation. Last July you heard testimony from a

Mr. Phillips, a Federally licensed dealer doing busines
s in Parksley,

Virginia. In the discussion which followed Mr. Phillip's testimony

both you, Mr. Chairman, and Senator McClure were extreme
ly critical of

what had been presented as a typical ATF operation. An exhaustive

search of our files has indicated that, in fiscal year 1979, ATF

brought administrative charges against a dealer who had bee
n acquitted

of criminal charges on only two occasions. The Phillips case was one

of them. In both cases an administrative decision was reached in

favor of reissuing the license.

In any event, I have recently signed directives to the field

which set stringent standards for cases in which administrative

actions might be brought following failure of criminal prosecution.

I wish to submit a copy of the directive at this ti
me.

I wish to point out two additional facts. First, the number of

dealers investigated by ATF has been significantly red
uced in the past

year. In FY 1978 there were 671 investigations; in FY 1979 t
here were

only 257; and in FY 1980 we are projecting a further 
reduction to 106

licensed dealer investigations. We are attempting to concentrate upon

only the most significant sources of weapons to the cr
iminal community.

At the same time any licensee who flagrantly viol
ates the law cannot

expect or receive immunity from investigation and, if warranted,

prosecution.

There has been considerable criticism of ATF for conducting

routine compliance inspections of licensed dealer
s, with allegations

that these inspections were conducted in order to find insignificant

recordkeeping violations and to put dealers out of
 business. This is

not true. In FY 1979, ATF inspectors conducted 14,744 compliance

investigations of existing licensees of which 4,15
9 were found to be
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in violation. As a result of these investigations, 217 renewal or

original applications were denied and 12 were revoked through the

administrative hearing process. In addition, 234 admonitory letters

were issued to licensees found to be in serious violation of the law

and regulations.

I believe that the record speaks for itself. ATF would prefer to

help a dealer correct technical deficiencies rather than to take cri-

minal or administrative action against him. Only in the most severe

cases do we act against the dealers license.

Nor do we conduct "raids" to examine a dealers records. ATF

policy for the past two years has, in most instances, been to

telephone the dealer in advance to make an appointment to inspect his

records. We do, of course, reserve the right to occasionally make

unannounced inspections, but our policy is to create the least amount

of disruption possible to the business involved.

Under current regulations, in the event a dealer must be acted

against, ATF has no recourse other than a warning or the extremely

severe action of license revocation or denial. We are contemplating

amending the regulations to permit suspension of a dealer for those

cases in which the violations involved, while serious, might not

justify the drastic action of revocation. This action would result in

even a lesser number of revocations.

ATF PUBLICITY GUIDELINES

My tenth and final commitment dealt with ATF publicity guidelines

which dictated the extent to which information could be released

following any ATF criminal operation. The former guidelines were cri-

ticized as appearing to sanction prejudicial pre-trial publicity. Our

Public Affairs guidelines were reissued on February 15, 1980 and the

questioned policies have been amended. I would reemphasize to the com-

mit'cee that ATF is, and always has been, subject to the guidelines put

forth by the Attorney General. Those guidelines require that "public

out-of-court comments regarding investigations, indictments, arrests,
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and on-going litigation, should be minimal, consistent with the

Department of Justice responsibility of.keeping the public informed."

I wish to submit a copy of the new guidelines at this time.

Mr. Chairman, as I indicated to you personally following the July

hearings, ATF is seriously committed to providing professional and

effective law enforcement for the benefit of the American public.

believe that the actions which I have just outlined for you will go

far toward assuring that any action taken by ATF will be able to stand

the honest scrutiny of the public and the Congress. No agency of

government, and certainly no law enforcement agency, could ever come

before this committee and claim perfection in all aspects of its

operations and policies. I will again commit, however, to my intent

to strive toward that goal. These hearings have had a positive and

lasting impact on the agency and should assist us toward that end.

Mr. Chairman, last July I stated to you that I was determined to

see that the Gun Control Act was brought to bear forcefully upon the

criminal element in this country in order to curtail the criminal mis-

use of firearms. I would like to take this opportunity to review for

the committee several recent cases made by ATF which I believe

illustrate this commitment.

In January, 1980, ATF agents in the Washington, DC area initiated

an investigation based on the recovery of a firearm in New York City

which had been purchased from a licensed firearms dealer in this area.

The investigation eventually documented the use of ficticious iden-

tification to illegally purchase firearms for delivery to an iden-

tified narcotics trafficker in New York City.

As a result of this investigation the narcotics trafficker

was arrested and charged with violation of the Gun Control Act.

In a second case, a firearm was traced which had been used to

murder one New York City police officer and wound a second. The weapon

was traced to Florida where it was determined that it had been

purchased by a New York resident using fraudulent identification. Six

other weapons were purchased at the same time, taken to New York and
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sold. The defendant was arrested for violations of the Gun Control

Act on August 27, 1979 and was subsequently indicted. At the time of

his arrest the defendant had been charged with burglary in Nassau

County, New York. He was subsequently convicted of burglary and also

entered a plea of guilty to the firearms violations and was sentensed

to 3 years in prison on the firearms charge.

ATF has also used the Gun Control Act to impact on international

criminals. For example, in September 1978 Columbian authorities

arrested three terrorists after they attempted to kidnap the former

Columbian Ambassador to France. Weapons used during that kidnap

attempt were identified to us and were traced to a resident of Miami

as part of a purchase of 100 such weapons. A routine compliance

inspection at the store where they had been purchased had already

detected that sale as well as suspicious multiple sales of over 300

firearms. An individual was identified who had conspired with the

firearms dealer in the illegal diversion of firearms through the

falsification of records.

suant to a Federal arrest

on 15 counts of violation

The owner of the gun shop was arrested pur-

warrant on August 27, 1979 and was indicted

of the Gun Control Act. In February, 1980,

he pled guilty to 2-counts pursuant to a plea bargain agreement, was

sentenced to serve 10 years in prison and was fined $10,000 by the

judge who characterized his behavior as "disgusting." The judge, in

passing sentence, cited the delivery of firearms for use by terrorists

as a most serious offense.

We are particularly satisified with our ability to assist the

Drug Enforcement Administration in arresting major narcotics traf-

fickers on charges of violating the Gun Control Act. For example, on

March 26, 1980, ATF special agents executed a Federal Search Warrant on

the residence of a Class 1 narcotics violator in the Southwest. A

large quantity of firearms, all of which were loaded, were seized

along with a quantity of ingredients used in the manufacture of

methamphetamines. A large quantity of other hard drugs were also

found. The defendant is a convicted felon with an extensive criminal
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history. He has been arrested on 37 occasions on charges ranging

from homicide to narcotics to gambling.

Of the firearms seized, four have been determined to have been

stolen, three from a house burglary, and one from a parked automobile.

The remaining weapons are still being traced.

In a similar case, ATF agents in Florida began an investigation

of a suspect alleged to be selling large quantities of firearms at gun

shows throughout the South Florida area. The suspect had been

observed in possession of some 100 to 150 handguns at gun shows and

claimed to be disposing of from 40 to 50 guns per show for a profit

of $4,000 per show. A series of purchases were made from the suspect

including one purchase of four firearms stolen in a residential

burglary. In February 1979, the suspect sold a stolen firearm to the

undercover agent and agreed to deliver 80 additional firearms to the

agent for $7,000. In February, 1979, agents seized 30 handguns, 4

long guns and 2 prohibited weapons.

Working with local officers, ATF assisted in the identification

of the suspect's source of supply for stolen firearms, who was subse-

quently prosecuted in State court. A total of six stolen firearms

were purchased or seized during the investigation. Firearms were also

recovered in connection with narcotics arrests in adjoining States

which were traced to the defendant and are believed to have been sold

at gun shows. In May, 1979, 4 additional suspects were arrested by

local officers when found in possession of a machine gun, fragmen-

tation grenades, and 4 handguns, one of which was traced directly to

- the defendant. One suspect was a known narcotics trafficker from

Miami and was in possession of $50,000 cash. In June, 1979, authori-

ties arrested 16 persons in connection with their attempt to smuggle

16,000 pounds of marijuana into the United States by aircraft. Ten

firearms were recovered incident to the arrests and two have been

traced back to the defendant in the original ATF investigation.

Prosecution of this individual is pending before the Federal courts.

With regard to our impact on organized crime, in April 1978, ATF
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and DEA initiated an investigation into the firearms and narcotics

trafficking activities of a prominant South Florida organized crime

figure who was identified as a significant member of the Giancana

family in Chicago. The undercover investigation was centered in Miami

and Chicago. Undercover ATF agents purchased 4 machine guns and 4

silencers as well as a quantity of narcotics from the defendant. On

November 28, 1978 the principal suspect and 4 associates in the Miami

area as well as a fifth suspect in Chicago were arrested. Agents reco-

vered 5 handguns, 2 machine guns, and 51 silencers incident to the

arrests. On May 25, 1979 the principal suspect was sentenced to 26

years in prison on 21 counts of violation of the Federal firearms and

narcotics laws. His associates received commensurate sentences.

Mr. Chairman, while I am deeply concerned about allegations of

past improprieties on the part of ATF, I am equally concerned that

cases such as these which I have just described should also be brought

to the attention of the committee. I hope that you will all be

assured that this agency intends to bring the Gun Control Act to bear

on criminals such as these who make such a violent impact on our

society. I believe that the resources of ATF are being focused deli-

berately and forcefully upon such criminals.

I will be happy to respond to any questions which you might have.
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FIREARMS PROGRAM

PURPOSE
•

The purpose of this document is to:

- provide background information on ATF's legal
authorities for firearms enforcement

- describe the legal supply system and criminal
demand for firearms

- state ATF's objective, role and strategy for
firearms enforcement

- state ATF Firearms policy.

INTRODUCTION

Few contemporary issues generate such emotion,
controversy, and polarization as firearms crime and
firearms control. On the one extreme, there are
those who advocate an absolute ban on firearms,
particularly handguns, citing the fact that firearms
are an instrument of crime and a common denominator
in violent crime. At the other extreme are those who
oppose any controls over firearms. Any organization
at the Federal, State, or local level charged with
the responsibility for enforcement of firearms laws
or administration of firearms regulations must
acknowledge these diverse views and carry out its
responsibilities, recognizing both the legitimate
sporting and self protection purposes of firearms and
the need to protect citizens from crime and violence.
The modern debate over firearms, firearms crime, and
firearms control predates the turn of the century.
This debate becomes most heated during periods of
spectacular crime and violence or in response to some
catastrophic event such as the assassination of a
public official.

The following materials outline the Bureau of
Alcohol, Tobacco and Firearms' program for reducing
the criminal misuse of firearms. It is this criminal
misuse of firearms which provides perhaps the only
common ground of concern for those on all sides of
the firearms issue. This paper presents a thorough
program which addresses the movement of firearms from
legitimate commerce or uses to criminal or potentially
criminal misuse. The firearms supply and distribution
cycle is complicated, and the firearms abuse problem
is even further complicated by the vast inventory of
firearms already in existence. Concentration on only
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one area of the supply system will be ineffective.
The program described in this paper addresses those
areas of the firearms supply system which have the
greatest potential for criminal misuse and on which
ATF can have the most significant impact.

BACKGROUND

•

The Bureau of Alcohol, Tobacco and Firearms and its
predecessor agency in the Department of the Treasury
has historically been the Federal entity charged with
the responsibility for enforcement of Federal firearms
legislation. ATF has had this responsibility since
enactment of the National Firearms Act (NFA) in 1934.

The NFA was passed in response to public outrage over
the continuous eruptions of armed violence in the
1920's and 1930's. A major part of the firearms
problem was perceived to be civilian ownership and
access to certain "gangster" type weapons; i.e.,
machineguns, sawed off shotguns, and silencers. The
Federal taxing powers were used in the NFA to impose
a transfer tax of $200 per weapon and imposed
mandatory registration of all such weapons. Due to
the tax provisions of the act, enforcement responsi-
bility was assigned to the Department of the Treasury.
All prohibited weapons were required to be registered
in the National Registration and Transfer Record and
subsequent transfers were subject to Treasury
Department approval. Possession of an unregistered
weapon or the illegal manufacture or transfer of a
prohibited weapon was punishable by imprisonment of
up to five years and/or a fine of up to $2,000.
During the hearings which led to the passage of the
NFA, there was movement to include conventional
weapons within the scope of Federal control. This
led to the passage of the Federal Firearms Act (FFA)
in 1938.

The FFA was an effort to impose minimum Federal
control over the interstate movement of all firearms
and to prohibit interstate transportation of firearms
by certain classes of convicted felons, fugitives,
and persons under indictment. It attempted to
exercise Federal controls over the firearms industry
through a system of Federal licensing at all levels
of the industry. Licensees were required to maintain
records of acquisition and disposition of firearms
but were not required to verify the identification of
purchasers.

Critics of the FFA cited the following deficiencies:

- easy accessibility to firearms licenses given

the nominal licensing fee of $1.00
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- lack of regulatory controls over the issuance
of firearms licenses

- failure to provide a mechanism to ensure
compliance with the recordkeeping requirements

- failure to regulate theinterstate movement of
firearms through mail-order sales, purchases
by nonresidents, etc.

Beginning in early 1960, efforts were made to amend
the FFA to eliminate mail-order sales of firearms and
to provide more effective controls in the licensing
and recordkeeping requirements of the act. These
efforts culminated in the passage of the Gun Control
Act of 1968, the present Federal firearms statute.

THE GUN CONTROL ACT OF 1968

The Gun Control Act of 1968 became effective on
December 16, 1968. Congressional intent in the
enforcement of this legislation is clearly indicated
in the preamble to the act, which states:

” . . . the purpose of this title is to provide
support to Federal, State, and local law
enforcement officials in their fight against
crime and violence, and it is not the purpose of
this title to place any undue or unnecessary
Federal restrictions or burdens on law-abiding
citizens with respect to the acquisition,
possession, or use of firearms appropriate to
the purpose of hunting, trap shooting, target
shooting, personal protection, or any other
lawful activity, and that this title is not
intended to discourage or eliminate any private
ownership or use of firearms by law-abiding
citizens for lawful purposes, or provide for the
imposition by Federal regulations of any proce-
dures or requirements other than those reasonably
necessary to implement and effectuate the
provisions of this title."

The Act was divided into three titles which
incorporated and amended existing legislation.

Title I of the Gun Control Act replaces the Federal
Firearms Act. This Title addresses itself to the
movement of all firearms in interstate and foreign
commerce both within the firearms industry and by
private individuals. It outlaws mail-order sales of
firearms and greatly restricts the sale of firearms
to out-of-state residents. The Act also significantly
broadens the classification of persons prohibited
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from purchasing and transporting firearms in inter-
state commerce to include all classes of convicted
felons, adjudicated mental incompetents, and narcotic
addicts. Sales of firearms to minors are also
restricted.

Title I further provides for a licensing system with
standards to assure that licenses will be issued only
to qualified persons. The Act and its implementing
regulations provide sufficient authority to ensure
compliance with the recordkeeping provisions, thus
enabling law enforcement authorities to trace firearms
used in crimes.

Title II of the Act amends the National Firearms Act
of 1934, by broadening the definition of prohibited
firearms to include the category of "destructive
devices" which includes bombs, grenades, mines and
other such ordnance as well as their component parts
if designed or intended as weapons. The category of
"any other weapon" was also amended within the act to
include smooth-bore shot pistols. Registration,
transfer procedures, and recordkeeping requirements
were streamlined and made consistent with the
provisions of Title I.

Title III of the Act amends Title VII of the Omnibus
Crime Control Act of 1968 and became effective on the
date of enactment, October 2, 1968. This Title
prohibits the receipt, possession or transportation
of firearms in or affecting interstate or foreign
commerce by the following categories of persons:

- convicted felons

- persons discharged under dishonorable
conditions from the Armed Forces

- adjudicated mental incompetents

- persons who have renounced their United States
citizenship

- aliens unlawfully in the United States.

On October 22, 1968, the President issued Executive
Order 11432 which transferred jurisdiction over the
importation provisions of the Mutual Security Act of
1954 from the Department of State to the Treasury
Department. This act became part of the Arms Export
Control Act of 1976 and requires permits and licenses
for the importation of munitions of war which include
firearms, ammunition, and military ordnance.
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FIREARMS PROGRAM OBJECTIVE

The long-range objective of the ATF Firearms Program
is to reduce the criminal misuse of firearms and
assist State and local law enforcement agencies in
their efforts to suppress crime and violence. The
specific objective of the firearms enforcement program
is to bring available ATF enforcement and regulatory

resources to bear in those areas where maximum impact
can be obtained in the interdiction of firearms to
the criminal element.

FIREARMS SUPPLY  AND  DEMAND

In order to achieve the objectives outlined above and

to develop a strategy to combat illegal firearms
trafficking, it is necessary to have an understanding

of the firearms supply and demand system in the United

States. The firearms supply and demand system in the

United States consists of the following four sectors:

- the supply sector which depicts the legitimate

commerce in 77777rms from manufacture to

consumer

- the migration sector which traces the flow of

firearms from legitimate sources to criminal

hands

- the demand sector which represents the arsenal

of f1777777717 —77e hands of the criminal
community

- the impact sector in which the criminal
comm7777—us'e7—T7e firearms in the commission
of crime.

The following sections describe each of the four

sectors.

Supply Sector 

Data is available on the domestic manufacture of

firearms and the number of importations and exporta-

tions. Estimates have been made of the number

currently held in the United States. The firearms

supply is also fueled by thefts of military guns and

illicit manufacture; however, these numbers are

thought to be negligible at this time. While illicit

manufacture and military sources are now believed to
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be relatively insignificant when compared to the
total number of firearms, these sources could become
significant in the event that action is taken to
alter the supply system. Just as guns move into the
supply system, there is a movement out of the system.
Exportation, law enforcement seizures, buy-back or
turn-in programs, and aging and deterioration account
for the means by which firearms move out of the
supply.

Figure 1 is a graphic representation of the firearms
supply system in the United States.

Legitimate input into the system is achieved through
Federally licensed firearms dealers which number
approximately 175,000. Within the circle representing
the inventory of firearms in the United States, the
arrows represent a largely informal and unregulated
system of firearms transfers. These are accomplished
by sales at gun shows, private sales, gifts, etc.
Through the Gun Control Act of 1968, Federally
licensed firearms dealers are required to maintain
records of the first over-the-counter sale. These
records facilitate the tracing of guns used in crimes.
No records are required by the Federal Government
beyond the retail level.

A cursory analysis of Figure 1 suggests the following:

- any efforts to reduce the supply would be
extremely long-term in view of the large
number of firearms currently in circulation
and the rate of new manufacture

- criminal demands for use in crime tend to be
miniscule compared to supply

- supply system is largely undocumented and
unregulated beyond the retail level

- supply system is characterized by a large
number of transfers and is dynamic in terms of
inputs, outputs, and internal activity

- more research is needed on the elements and
dynamics of the supply system.

Strategies for dealing with the supply system range
from the conservative to the radical:* status quo,
public awareness, security programs, registration,
licensing, importation and/or manufacturing controls,
waiting periods, buy-back or turn-in programs, or
seizures. The significance of these steps will vary
according to individual perceptions regarding the
firearms issue. ATF is not urging that any one of
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these paths be followed. Based on available research
data, however, it is safe to say that the vast
majority of these firearms are purchased for
legitimate purposes (self protection, collection,
sporting) and are resident in legitimate households.

Firearms Flow to Criminal Hands

It has been estimated that as few as 100,000 to
500,000 firearms are required by criminal users to
meet their demands in crime each year. By contrast,
the universe of firearms in the previously discussed
supply sector is in the range of 100 to 200 million.
This section will discuss both the illegal flow of
firearms (migration sector) and the criminal demand
(demand sector).

Firearms migrate out of the legitimate supply system
by the following means:

- residential burglaries

- thefts from dealers

- thefts from interstate commerce

- private transfers

- sales at gun shows

- sales from dealers.

The criminal may obtain firearms directly by any of
these means. Alternatively, this migration of .
firearms from the legitimate to illicit market may be
facilitated by an organized firearms trafficker who
obtains his weapons from these same sources.

These transfers of guns to criminals are of two
types. The first type is a transfer to a person
prohibited under the GCA. The second type is to
non-prohibited purchasers with criminal intent but
with no disabling factors. The latter category
presents a particular problem to law enforcement and
the firearms industry.

Figure 2 is a graphic illustration of the migration
and demand sectors building upon the supply sector in
Figure 1.

We can make the following observations based on
Figure 2:
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- supply tends to be infinite when compared to
criminal demand

- law enforcement, regulatory, or legislative
actions that focus on supply reduction would
tend to be extremely long-range

- the means of migration from the legitimate
system to criminal hands are limited

- law enforcement impact is potentially greatest
at the points of interface between the legal
and illegal markets

- much more information is needed on the demands
of the criminal population

- addressing one element of the migration sector
in isolation will cause reactions in other
elements and will reduce effectiveness

- roles and strategies for Federal, State, and
local law enforcement and regulatory activities
can be devised

- addressing the migration and demand sectors
has potential for impacting violent crime.

Strategies for addressing these sectors could include:
public and industry awareness, security programs,
improved relations with dealers, carrier involvement,
documentation of transfers, mandatory sentencing, and
traditional and innovative regulatory and enforcement
approaches.

Impact  Sector 

Figures 1 and 2 illustrate the movement of firearms
from manufacture through the legitimate supply system
to the hands of the criminal. To this point any
crimes or violations are crimes in which no act of
violence is itself involved.

Figure 3 introduces the impact sector in which the
criminals use firearms in the perpetration of their
substantive crimes. The impact sector has been the
focus of traditional law enforcement efforts. Law
enforcement action in this sector is reactive, after
the fact, and emphasizes the substantive crime rather
than the instrument of the crime.

The following observations can be made on Figure 3:

- crimes in the impact sector are malum in se

64-664 0 - 80 - 10



142

A

(SACK TO LEGITIMATE SYSTEM

4E

.4,

-..
3
.5
..
,

,

4'

,

FIREARMS SUPPLY •

ILLICIT
TRAFFICKE*S

.1-

DEMAND OF CRIMINAL
COMMUNITY

PROHIBITED

PERSONS

DEMANDS OF
THE CRIMINAL
COMMUNITY

4.

SUPPLY
SECTOR

1
MIGRATION

SECTOR

Figure 2

I
DEMAND
SECTOR

•

•



143

-or
4r

FIREARMS SUPPLY.

%Nal

xl•

DEMANDS OF

THE CRIMINAL
COMMUNITY

Xlt 7'1

ILLICIT

TRAFFICKERS

DEMAND OF CRIMINAL
COMMUNITY

'PROHIBITED

PERSONS

YSACK TO LEGITIMATE SSTEM

SUPPLY

SECTOR

MIGRATION

SECTOR

DEMAND

SECTOR

1.

HANDGUNS

USED IN CRIME

-MURDER

-ROBBERY

-ASSAULT

-ETC

Figure 3

It
IMPACT

SECTOR



144

- law enforcement action is reactive and focuses
on the substantive crime rather than the
instrument of crime

- the actual commission of a gun crime as
represented in the impact sector frequently
reflects a failure in the law enforcement
and/or regulatory functions

- research is needed on gun crimes and
guns.

crime

Strategies for addressing the impact sector must
build upon previous strategies and could include
traditional and innovative law enforcement techniques,
mandatory sentencing, improved data collection,
enhanced tracing capability, and additional research.

Comments on the Supply  and Demand System 

In previous sections we have defined the firearms
supply and demand system, made observations on means
by which firearms are diverted to criminals both
prohibited and non-prohibited, and identified
potential law enforcement and regulatory strategies
for preventing this diversion.

When considering potentially viable alternatives
impacting the system, it is important to focus on the
interrelationships of one variable to another. For
example, institution of a buy-back or turn-in program
with no effort to control production or importation
of cheap handguns or parts will have little effect if
accompanied by an increase in the supply of those
weapons. Similarly, a complete ban on production and
importation of all firearms may well result in an
increase in illicit manufacture or importation, which
are currently believed to be negligible sources of
supply.

Considering the controversy surrounding the firearms
issue, the immense size of the firearms inventory in
the United States, and the potential for impacting
crime in the migration, demand, and impact sectors,
it appears that the most productive law enforcement,
regulatory and research efforts can be applied as
shown in Figure 4.

FIREARMS STRATEGY

Based upon the analysis of the firearms supply system
discussed above and on the program objective outlined
earlier, ATF has developed the following strategy for
its firearms program which is designed to maximize
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the impact on the firearms crime with minimal
disruption on firearms commerce and legitimate use:

- identification and apprehension of repeated or
significant suppliers of firearms to criminals
through

*continued investigation of sources of
firearms to criminals

*analysis of information obtained through
firearms traces to identify sources of
firearms

*improved intelligence collection, analysis,
and dissemination on firearms trafficking
patterns

*continued close liaison with U.S. Customs
to identify sources of firearms for illegal
export

*identification of sources of possible
diversion of firearms from legitimate
commerce to criminal hands

- concentrate ATF activity and support State and
local efforts on the elements of the migration
sector to prevent the flow of firearms to
criminal hands through

*increased use of the firearms tracing
facilities

*increased liaison with State and local
enforcement agencies to identify local
sources of firearms

*increased emphasis on firearms theft
prevention from interstate carriers,
dealers, and private residences

- perform compliance and application inspections
to prevent the acquisition of firearms by
criminals and to ensure the integrity of
recordkeeping for firearms traces through

*screening firearms license applications to
prevent prohibited persons from gaining
entry into the legitimate firearms industry

*increased compliance inspections on a
selected basis of firearms manufacturers,
importers, NFA dealers, pawnbrokers,
problem dealers, and major volume firearms



147

dealers, identify and prevent potential
areas of diversion

*develop seminars for dealers to ensure the
integrity of the recordkeeping system

- assist in the apprehension of major criminals
identified by other Federal, State, and local
law enforcement agencies who may also be in
violation of firearms laws through

*continued liaison with other Federal
agencies, such as the Drug Enforcement
Administration, for target identification
and investigation

- cooperate with the U.S. Customs Service and
Department of State to prevent the illicit
export of firearms through

*continued and improved liaison with
Federal agencies to identify and interdict
illicit firearms traffickers

*increased utilization of foreign seizure
information to identify firearms smuggling
and illegal export patterns and methods

- cooperate with the firearms industry and
representatives of other organizations in
efforts to develop public awareness and
firearms security programs to promote the
safeguarding of firearms through

*seminars for dealers and interstate
carriers

- improve the institutional capabilities of

State and local law enforcement to combat
firearms crime through

*increased tracing, training, and laboratory
support

*continued liaison with organizations such

as the Internal Association of Chiefs of

Police (IACP)

*continued support to State and local

firearms enforcement programs and
experiments such as the Rochester, New

York project

- develop a comprehensive firearms data base and

intelligence system on gun crimes and crime

guns using information from
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*tracing requests

*investigative case reporting

*national intelligence sources

*State and local intelligence sources

*National Crime Information Center (NCIC)
stolen firearms data.

ATF FIREARMS POLICY

Purpose

To define the Bureau of Alcohol, Tobacco and Firearms
(ATF) policy in regard to the enforcement of the
Federal firearms laws and the regulation of the
firearms industry.

Policy
••••••••=1•••

It is the policy of the Bureau of Alcohol, Tobacco and
Firearms to enforce the Gun Control Act of 1968 and to
regulate the firearms industry as required by the Act
in a professional manner consistent with the intent of
the Congress as stated in the preamble of the Act.
This policy is equally applicable to regulatory
inspectors in carrying out the regulatory and compli-
ance aspects of the legislation and to the special
agents enforcing the criminal statutes and supporting
other Federal, State, and local enforcement agencies.

The Congressional intent in the enforcement of this
legislation is clearly presented in the preamble to
the Act, which stated: "Congress hereby declares
that the purpose of this title is to provide support
to Federal, State, and local law enforcement officials
in their fight against crime and violence, and it is
not the purpose of this title to place any undue or
unnecessary Federal restrictions or burdens on law-
abiding citizens with respect to the acquisition,
possession, or use of firearms appropriate to the
purpose of hunting, trapshooting, target shooting,
personal protection, or any other lawful activity,
and that this title is not intended to discourage or
eliminate the private ownership or use of firearms by
law-abiding citizens for lawful purposes, or provide
for the imposition by Federal regulations of any
procedures or requirements other than those reasonably
necessary to implement and effectuate the provisions
of this title."
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In order to ensure effective and equitable enforcement
of firearms laws and regulation of the firearms
industry, ATF has developed specific policy in the
following areas:

- regulation: licensing, inspection, education

- enforcement of Fecleral firearms laws

- cooperation with and support to Federal, State
and local agencies (including gun tracing)

- firearms seizure policy.

Regulation Policy 

The purpose of regulation is to ensure that applicants
meet all requirements for obtaining a license, and
that licensees are aware of their rights and responsi-
bilities for conducting their business and maintaining
records necessary for firearms tracing and other law
enforcement purposes in accordance with the Gun
Control Act of 1968.

To meet that goal, it is, therefore, the ATF firearms
regulation policy that:

- available resources will be used to ensure that
applicants meet all requirements of the Act

- licenses to all qualified applicants, or
notices of denial to those disabled under the
Act, will be issued promptly and within a
45-day period

- applicants and licensees will be advised of
their rights and responsibilities as firearms
licensees

- a program of licensee education by inspection
and other means of contact will be developed
and administered to reinforce the concept that
compliance with the Act is an integral part of
the nationwide crime-control effort

- any evidence of criminal involvement by
applicants or licensees will be referred for
criminal investigation.

It is not the policy of ATF to artificially control
or otherwise limit the number of complying dealers as
that is not the policy reflected in existing statutes.

Enforcement Policy

ATF authority for firearms enforcement is derived from
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the Federal firearms statutes. The purpose of the

legislation is to prevent crime and violence, to halt

illegal international and interstate trafficking of

firearms, and to keep firearms from the hands of

criminals.

It is, therefore, the ATF enforcement firearms policy

to:

- enforce the applicable Federal firearms

statutes in a professional manner consistent

with the intent of the Congress as expressed

in the preamble to the Gun Control Act of 1968

- emphasize those violations which have the

greatest potential to impact on crime, and to

disrupt illegal firearms activity to include
the following:

oillegal international trafficking in

firearms within ATF's jurisdictional

authority

'illegal interstate trafficking in firearms

orepeated suppliers of firearms to criminals

'concentration on illegal firearms

activities of organized crime

osignificant criminal violations involving

the manufacture, possession and transfer of

gangster-type weapons

ecooperation with other Federal, State, and

local enforcement agencies in firearms

enforcement providing the request for

assistance is consistent with the

cooperation policy outlined below.

Professional and effective enforcement of the firearms

laws requires the application of resources to those

functions which are of primary importance and have the

potential for providing maximum results. The priori-

ties outlined above are consistent with this

philosophy. Use of straw man investigative techniques

or the investigation of gun show or flea market

activities require specific justification and the

approval of the Director or his designee.

FEDERAL, STATE, AND LOCAL COOPERATION POLICY

Effective firearms enforcement and regulation cannot

be accomplished by ATF alone. In fact, the primary
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responsibility for the reduction of violent street
crime, the enforcement of local gun control statutes,
and illegal intrastate trafficking in firearms is
with State and local authorities. At the Federal
level responsibility for firearms enforcement is also
shared among agencies such a the FBI, Customs, and
the Department of State. Good management, common
sense, and good law enforcement practices demand the
cooperation of all law enforcement organizations at
every level to curb illegal trafficking in firearms
and minimize the availability of firearms to the
criminal element.

It is, therefore, the ATF policy on cooperation with
other agencies to:

- provide technical support to all jurisdictions
on a timely basis with particular emphasis on
gun tracing

utilize the unique ATF authority in firearms
enforcement to assist other Federal, State,
and local authorities including the U.S.
attorney in their fight against violent crime
and organized crime

- cooperate with other Federal agencies and other
countries in the fight to suppress illegal
international and interstate trafficking in
firearms to the extent ATF has jurisdictional
authority.

The cooperation policy outlined above will ensure
proper coordination and best application of resources
at every level of government. Services and capab 4 li-
ties of ATF will be available to other jurisdictions
in their effort to accomplish their assigned responsi-
bilities where appropriate and when consistent with
the overall ATF policy. If requests for ATF coopera-
tion and assistance are in conflict with ATF policy
or priorities and the issue cannot be resolved at the
local level, the question should be referred to
Headquarters.

Firearms Seizure Policy

In the execution of its firearms enforcement and
regulation responsibilities, ATF has occasion to
seize large numbers of firearms. Those firearms and
other devices used in crimes or with criminal intent
are the target of ATF's seizure activity. However,
in the absence of criminal intent, seizure of the
firearm may not be the most equitable resolution of
the case.
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It is, therefore, the ATF firearms seizure policy to:

- handle and maintain all seized firearms in
such a manner as to ensure their preservation
in their original condition prior to seizure

- seize only those weapons involved in criminal
offenses or the object of criminal investiga-
tion as opposed to wholesale seizure of the
entire stock in trade unless either the public
safety is jeopardized or the individual is a
prohibited person.

Further, it is the ATF policy in regard to Title II
firearms to pursue other available alternatives in
the absence of criminal intent such as the following:

- voluntary abandonment of the firearm to ATF
for disposition

- allow request for modification of the firearm
to remove it from the NFA classification; such
modification done with prior approval of ATF
but at the individual's expense, machineguns
are excluded from this provision

- donation of the firearm to a Federal, State,

or local government agency, museum or histor-

ical society for display purposes providing

the museum or historical society is an
instrument of a Federal, State, or political
subdivision, and the Federal, State, or local
government agency referred to above must be
involved in criminal investigations, this is

also done at the expense of the organization

- if the person refuses to comply with one of

the options listed above, ATF has no recourse

but to seize the firearm.

Conclusion

The ATF policy outlined herein is intended to provide

guidance to operational and management personnel at

all levels. All personnel should be familiar with and

will be held accountable for compliance with this

policy.
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Mr. DICKERSON. The second commitment dealt with reorganization of
the Office of Inspection to insure prompt and professional handling of
allegations of wrongdoing or abuse by ATF employees. This reorgani-
zation, which had been started prior to my appearance before you last
July, has now been completed.
The Office of Internal Affairs has been completely reorganized, both

organizationally and philosophically. In an organizational sense, we
have decentralized the former inspection activity to include four re-
gional inspector offices in New York, Atlanta, Chicago, and San
Francisco.
We have revamped the headquarters structure to separate, and there-

by better assure, the functional integrity of internal investigations, inter-
nal audits, and operational reviews. We have installed new leadership
and have recruited experienced internal affairs personnel from other
agencies to complement the existing staff.

Philosophically, the Office of Internal Affairs is moving from a
purely reactive organization, responding to integrity breeches after the
fact of their occurrence, to a proactive investigative entity with priority
emphasis being placed on the preidentification and foreclosure of
potential integrity hazards.
My third commitment dealt with reorganization of the Office of

Criminal Enforcement of ATF. This reorganization has also been
completed.
The Office of Criminal Enforcement was reorganized, effective

October 1, 1979, into a regional structure. The new structure is intended
to provide closer supervision over the criminal enforcement operations
of the Bureau's district offices. This new structure will provide me the
opportunity to more closely supervise and monitor the. activities of our
offices.
My fourth commitment deals with the utilization of the "strawman"

investigative technique during investigations of licensed firearms deal-
ers. As I stated during my last appearance before you, this technique
has been upheld by the courts as legal and proper, but is employed by
ATF only with my personal approval or the approval of my deputy.
Since my last appearance, the Court of Appeals for the Fifth Circuit
affirmed the conviction of a firearms dealer who used a "strawman" to
make illegal firearms sales.

I have attached a copy of the opinion to my statement.
Senator DECoNom. Thank you. Without objection, it will appear in

the record.
[The information follows:]
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I.N:TE!) STATI... v. E'L

11/4)::
*UNITED C-7.`,TES of America.

.Plaintiff-Appeliee,

ORLANDO
Fred K. BROOKS,

Defendant-Aplant.

No. 79-505.0.

United States Court of Appeals,
Fifth Circuit.

Feb. 11, 1980.

Defendant, a firearms dealer, was

convicted before the United States Dis-

trict Court for the Middle District of

Florida, at Orlando, John A. Reed, Jr., J.,

of selling firearms to a person he knew

or should have known to be a nonresi-

dent, and of falsifying records of the

transactions, find he appealed. The

Court of Appeals. Alvin B. Rubin, Circuit

Judge, held, inter alia, that the trial

court's charge "For purposes of these In-

structions, th? purchaser of a firearm is

the person who actually pays for the

firearm and to whom the licensed fire-

arms dealer knnv.ly transfers posses-

sion and control of the firearm" fully

covered the real issue raised in the case,

viz., whether defendant was entrapped;

and even if it did not, the evidence of

guilt was overwhelming.

Affirmed.

1. Weapons tt=03

Phrase "sell or deliver," within stat-
ute making it unlawful for a firearms
dealer to sell or deliver any firearm to
any person whom the licensee knows or
has reasonable cause to believe does not
reside in the state, has a well-settled,
common-law meaning, and thus conveys

suffently definite 'warning as

proscrii•.-d conduct wrier. measured b_.•

common understanding and practx.e....-:.

is § 92.2coX3), (rn).

2. Weapons *=>3

Statute making it unlawful for a

firearms dealer to "sell or deliver • •

any firearm to any person who the hen-

see knows or has reasonable cause to

believe dots not reside in the State- is

sufficiently clear with respect to the req-

uisite mental state of the sciler; it noed

not spell out the means that a dealer

may employ to negate any ir.ference trial

he either knows or has reason to know

that the person is a nonresident. 18 U.S.

§

3. Weapons (3=17(2)

In prosecution of a firearms dealer

for selling firearms to a person he knew

or should have known to be a nonresi-

dent, it is the government's burden to

prove beyond a reasonable doubt the

state of mind that is an essential ele-

ment of the rase 18 U.S.C-4..

§ bX3).

4. Weapons 4=3

Statute prohibiting a firearms dealer

from selling firearms to a person he

knew or should have known to be a non-

resident was not unconstitutionally void

as applied to defendant. where he was

not charged with selling to a resident

knowing or having reason to know that

the resident was acting as an agent for a

nonresident or would retransfe.r the g-un

to the nonresident, but was, instpivr;,

charged with selling to the nonresident,

a person he knew to be such, and the

jury was instructed on this, i. e., in tcrrns

of a sham transaction with the resident.

18 U.S.C.A- § 92.2(IDX3). (m)-

Synopses, Syllabi and Key Number Classification

COPYRIGHT ©1980, by WEST P1281.ISHING CO.

The Synopses, Syllabi and Key Number Ciassifi-

Waco constitute no part of the opinion of the court_
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5. Weapons

Statutory exception for "the trans-
portation, shipment, receipt, or importh-
tion of any firearm or ammunition •
sold or shipped to " • the United
States or any department or agency
thereor' does not exempt any sale or
delivery of firearms; it expre:sly covers
only the "L—anspor4.ation, shipment, re-
ceipt, or importation" of firearms for the
use of the United States. 18 U.S.C.A.
§ 925(aX1).

6. Weapons

If, under the Treasury Department's
firearms regulation book which purports
to exempt sales of firearms to police of-
ficers, such a sale is exempt from the
strictures of statute prohibiting a dealer
from selling to nonresidents, the seller
must have knowledge that the buyer is a
police officer and must secure a signed
statement from an official of the agency
for which the buyer works stating that
the firearm i3 to be used in ths- buyer's
official duties. 18 U.S.C.A. § 9=—(bX3),
(m)-

7. Criminal Law c",---37(1)

A defendant may not simultaneously
plead entrapment and deny committing
the acts on which the prosecution is
predicated.

& Weapons Gi.=. 17(5)

Firearms statute is violated by a
sham sale made to a resident when a
transaction is really with a nonresident,
and it is for the jury to decide, on all the
relevant evidence and with proper in-
structions, whether such a charade oc-
curred or whether there was a bona fide
sale to a resident. 18 U.S.C.A.

§922(bX3). (m).

9. Criminal Law (2=814(1)

It is not necessary for the judge to
charge the jury on issues not preser.ted
by the facts.

10. Criminal Law c=S22(1)

In reviewing the adequacy of an in-
struction, the appellate court must view
the charge in its entirety.

11. Weapons (3=17(6)

In prosecution of dealer for selling
firearrr.s to a person he knew or should
have known to be a nonresident, and for
falsifying records of the transaction, the
trial court's charge "For purposes of
these Instructions, the purchaser of a
firearm is the person who actually pays
for the firearm and to whom the licensed
firearms dealer knowingly trar-sfers pos-
session and control of his firearm" fully
covered the real issue raised in the case,
viz., whether defendant was entrapped;
and even if it did not, the evidence of
guilt was overwhelming. 18 U.S.C.A.
§ 922(b)(3), (m).

Appeal from the United States Dis-
trict Court for the Middle District of
Florida.

Before GODBOLD, GEE and RUBIN,
Circuit Judges,

ALVIN B. RUBIN, Circuit Judge:

A dealer charged with selling firearms
to a person he knew or should have
known to be a nonresident in violation of
18 U.S.C. § 9=bX3) and with falsifying
records of the transactions in violation of
18 U.S.C. § 9(m) seeks reversal of his
conviction. Finding the attacks on the
constitutionality of the charge and the



156

validity of the indictment to be without

nit:mt., we consider alleged error in the

jury instructions. We hold that, while

the charge might have been more com-
plete, it was sufficient to put the real
issues to the jury and that, in addition, if

it was incorrect, the error was harmless

in the light of the evidence and the is-
sues at the trial, and, therefore, we af-
firm the conviction.

A licensed dealer is forbidden to sell a
firearm to a person who the licensee
knows or has reasonable cause to believe
does not reside in the state in which the
licensee's place of business is located. 18

U.S.C. § 9=bX3). Brooks, a pawn shop
operator who was also a licensed fire-
arms dealer doing business in Florida,
was convicted on two counts charging
him with selling firearms to Robert
Chamberland, a person who he knew or
should have known was not a resident of
that state. He awas also convicted on
two counts charging that in connection
with the same two sales he knowingly
made false entries in his records in viola-
tion of 18 U.S.C. § 922(m) by showing
Michael J. Craw as the transferee to
whom the firearms had been sold and
delivered)

The government introduced evidence
that on November 12, 1975, Chamber-
land, a Greyhound bus driver who lived
in Massachusetts and who worked as an
agent or informer for the Bureau of Al-
cohol, Tobacco and Firearms, went to
Brooks' store, asked to see a Bayard pis-
tol and said he wanted to buy it. Brooks
requested a driver's license, Chamberland
handed him a Massachusetts license and
Brooks stated he could not accept it
Chamberland testified that Brooks sug-

1. Counts one and three charged sales to
Chamberland on November 15, 1977, of two
different pistols. Brooks was also charged m

gcsted he get a friend who had a Flonda
dnver's license. Chamberiand testified
that he said his tour guide had a F. rida
license, and that Brooks replied,
Bring him in and you can get the pistol...
Chamtx:riand asked Brooks to hold the
pistol for him saying he would be back
in three or four days to buy it..

Three days later Charnb,erland re-
turned with Craw, a resident of Fiord..
who was, unknown to Brooks, an ATF
agent_ He introduced Craw to Brooks as
a tour guide with the bus company.
Chamberland selected a second pistol and
said he wanted to buy both this and the
Bayard pistol. After Craw produced a
Florida driver's license, the necessari
forms were completed, with Brooks' as-
sistance, naming Craw as transferee of
the firearms. Chamberland counted out
the money for the two pistols and paid it
to Brooks who gave him change_ Brooks
made out a receipt naming Craw as pur-
chaser, and put it with the two pistols in
a brown paper bag and handed the bag
to Chamberland. Craw did not ask to
see any firearms, handle any firearms or
negotiate any prices. Brooks testified,
and all the evidence supports, that he
required a Florida driver's license in
each of the sales as evidence that the
sale was made to a Florida resident.

The gist of the government's rpqe is
that the purported sales to Craw and the
entries made on the records showing
Craw as transferee were sham trar.sac-
tions; the sales were in fact made to
Chamberland who was known by Brooks
to be a non-resident. The defense set
forth in opening argument was that
Brooks was a victim of entrapment Af-
ter the government had put in its evi-

six counts with violation of the statute on oth-
er occasions. He was found not guilty of
those charges.
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dence on direct, Brooks' counsel renewed

an earlier motion to dismiss the indict-

ment on the ground that the statute was

unconstitutior.ally vague. After this was

cis trruied, Brooks took the stand and tes-

tified that he thought the only purpose

Of the gun control law was to make it

possible to trace the gun to the deaier
who sod it. BroOks also testified that

he did not always make sure that the
person who produced a driver's license
took physical possession of the gun or

that the Florida resident actually paid

for the gun, that some people buy guns

as gifts for someone else and that it's

not uncommon for one person to pay for

another person's gun..

After both Sides had rested, Brooks'

counsel requested that the judge give
the same charge concerning identifica-
tion of the real purchaser of a firearm
that another judge had given in the pre-
viously tried en-CP of United States
Scannapieco, slip op. 3092, — F.2d

  (5th Cir. 1979) decided by us this
date. The trial judge refused, but gave
an abbreviated charge set forth below.
In the charge conference, Brooks' coun-
sel said, however, after discussing the
evidence, "That's really my entire de-
fense, is that it's entrapment_ You have
no predisposition to commit the crime
when you don't even realize there is a
crime being committed." He requested
in entrapment charge, saying, "Obvious-
ly I've got nothing to argue without the
entrapment charge." The closing argu-

ment was not transcribed, so we do not
have before us what was actually said to
the jury.

Brooks asks us to hold that § 922(bX3)
is unconstitutional (and therefore
§ 9=(m) is Unconstitutional as well), be-
cause it does not give a dealer fair notice

that his contemplated conduct is forbid-
den by the statute. See United States v.

Harriss, 347 U.S. 612. 74 S.Ct. Sat, 9?
LEd. 989 (1934). His argument se",
to be that, as applied to him, the statulk
Makes a dealer responsible if an in7iivi-3
ual produces information that
to identify him as a resident and forrr,
are completed showing that person ez
the transferee unless the dealer in.s..:reis
that the person is the "ultimate
ent" of the gun, and that it does not
give fair notice of this application.

[1] The statute makes it unlawful for
a dealer to "sell or deliver
any firearm to any person who the limn-
see knows or has reasonable cause to
believe does not reside in the State

" Because the phrases "sell or
deliver" have a well settled common law
meaning, Connally v. General Const- Cc.,
269 U.S. 385, 46 S.Ct 126, 70 L.Ed.
(1926), they convey sufficiently definite
warning as to the proscribed conduct
When measured by common under-
standing and practices. Jordan v. De-

George, 341 U.S. 993, M1-32, 71 S.Ct_ 703,
708, 95 L_Ed. 886, 892 (1951).

[2.3] The statute is equally clear
with respect to the requisite mental
state of the seller; it reaches only one
who "knows or has reasonable cause to
believe [that the purchaser] does not re-
Side in the state." The law need not
spell out the means that a dealer may
employ to negate any inference that he

either knows or has reason to know that
the person is a nonresident_ Indeed, dis-

proof is unnecec-s.qry It is the burden of

the government to prove beyond reason-

able doubt the state of mind that is an

ertsential element of the case.

[4] Nor is the statute unconstitution-

ally void as applied to Brooks. He was

not charged with selling to Craw know-

64-664 0 - 80 - 11
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in or having reason to know that Craw

was- acting as agent for Cnamberiand or

would retransfer the gun to Chamber-
land He wi.L.s charged with selling to

chum and, a person he knew to be a

nonre_Hcicnt and the jury was instructed

on this, i. e., in terms of a sham transac-

tion with Craw. The consequence of a

bona fide sale to A. who is acting as

agent for B, an unrevealeci principal, or

who intends to later give or sell the gun

to C, a nonresident, is not presented by

this c2-se.

[5,6] Brooks next asserts that the

sales were exempt under a statutory ex-

ception for "the transportation, ship-

ment, receipt, or importation of any fire-

arm or ammunition . . . sold or
shipped to . . the United States

or any department or agency thereof
" 18 U.S.C. § 925(aX1). This

subsection does not exempt any sale or
delivery of f.rearms; it expressly covers
only the "transportation, shipment, re-
ceipt, or importation" of firearms "for
the use of the United States." No
greater reliance :an be placed on Subsec-
tion 45 of the Firearms Regulation Book,
published by the Treasury Department,
which purports to exempt sales of fire-
arms to police officers. If such a sale is
indeed exempt, the seller must have
knowledge that the buyer is-a police of-
ficer and must secure a signed statement
from an official of the agency for which
the buyer works stating that the firearm
Is to be used in the buyer's official
duties. Brooks did not meet these re-
quirements.

We turn now to the alleged error in
the jury charges. The key issue in the
case as framed to the court was whether
Brooks was entrapped. Counsel raised
as a secondary issue whether Brooks
knowingly sold the guns to Chamber-
land, who had negotiated for them and

to whom they were delivered, or ,.4-liethy-
he thought he was making the &lie to
Craw who produced the Florida
license, was shown on the records of the
transferee and who, Brooks contended,
was the real purchaser buying the
for a friend.

[7] No error is alleged concerning the
entrapment defense. In view of this it
is doubtful that we should even evr.sider
the alternative defense. For there is, as
we have recently said, "a veritable egion
of opinion in this Circuit" that a defeno-
ant may not simultaneously pieacl en-
trapment and deny committing the arts
on which the prosecution is preci:cated.
United States v. Greenfield, 554 F.2d
179, 181 (5 Cir. 1977), cert. denied 439
U.S. 860, 99 S.Ct. 178, 5S L.Ed.2d 16
(1978), and cases cited therein The ra-
tionale for the rule is based on the inher-
ent inconsistency of saying at the same
time, "I didn't do it," and "the govern-
ment tricked or seduced me into doing
it." The continued cogency of this posi-
tion has been debated, see United States
v. Demma, 53 F.2d 981 (9th Cir. 1975)
(en banc), and United States v. Green-
field, supra, but as a panel we are bound
by the law of the circuit.

Nonetheless, in view of the fact that
review of this decision might be sought,
we discuss the validity of the appeal as
related to the remaining issues.

The trial court charged over objection:

For purposes of these Instructions,
the purchaser of a firearm is the per-
son who actually pays for the firearm
and to whom the licensed firearms
dealer knowingly transfers possession
and control of the firearm.

The court also instructed the jury on the
meaning of the word "knowingly" and
on entrapment. Obviously, the instruc-
tion concerning who is the purchaser of
a firearm affected both the sale and
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false entry counts. However, neither in

his statAA defense nor in his testimony

did Brooks deny the substance of any of

the tt.timor.y of Chamberland and Craw.

Instead he asserted his notion of the pur-

pose of the law, to facilitate gun tracing

and his claim that it was not unusual for

one person to buy a firearm for someone

else. To him the person who produced a

resident license was ipso facto the buyer.

There was no substantial dispute in

the evidence about the facts leading up

to the delivery of the guns. Although

Brooks testified that he didn't remember

some details and his version of others

was slightly different from that given by

Chamberlain and Craw, all of the testi-

mony is substantially the same; Cham-

berland negotiated for the weapons, paid

for them, received possession of them

and presented himself as the person who

desired to purchase them. Under other

circumstances whether, when two people
were present, the sale was made to one

or the other might depend upon a num-

ber of surrounding circumstances and

not only upon who put the cash on the

counter or picked up the bag containing

the guns. The instruction given in Unit-

ed States v. Scannapieco, slip op. 3092,

— F.2d   (5th Cir. 1979) was obvi-

ously . more complete in this respect.

However, in the present case Brooks de-

fense was not that Craw was the real

buyer nor that he believed Craw to be

the real buyer. He contends that he was

entrapped, and, alternatively that he had

no intention to violate the law because

he did what was customary and what

was, in his opinion, permissible. Appar-

ently accepting this defense as to the

other transactions for which Brooks was

indicted, the jury acquitted him of the

charges based on them.

[8] Both sides overstate the issues

that are central in considering whether

the ir.struction was erroneous. Th
government urges that, uniess the in-
struction as given is approved, clea;ers
may make sham sales with impunity.
Brooks urges that affirmance rt-

quire every dealer to determine in eN,,r-

saie to a resident transferee that the
transferee does not intend to re-trar.sfer
the firearm to a nonresident_ The quick
answer to both arguments is that the
statute is violated by a sham sale made
to a resident when the transaction is re-
ally with a nonresident, and it is for the
jury to decide, on all the relevant evi-
dence and with proper instructions,
whether such a charade occurred or
whether there was a bona fide sale to a
resident

[9-11] However in the present case
only a few issues were disputed. It is

not necessary for the judge to charge

the jury on issues not presented by the
facts, United States v. Malate_sta, 663

F.2d 748, 759 (5th Cir. 1978), rehearing
en banc, 590 F.2d 1379, cert. denied, 440
U.S. 962, 99 S.Ct. 1508, 59 1...Ed.2e1 777

(1979); United States v. Boswell, 565
F.2d 1:338, 1343 (5th Cir.), cert. denied,

439 U.S. 819, 99 S.Ct. Si, 58 I-Ed.2d 110

(1978). Moreover, in reviewing the ade-

quacy of an instruction, the appellate

court must view the charge in its entire-

ty. Cupp v. Naugh ten, 414 U.S. 141,
146-47, 94 S.Ct. 396, 400, 38 L.F1.T.2d 368

(1973); United States v. Green, 433 F.2.2

946 (5th Cir. 1970). The instruction here

covered fully the real issue raise) 
ease Even if it did not the_evidence as

63—The Chamberiand-Craw charge was

overwheinung. Uhi te,3- SLi zes

Vines, Sst.1-F72d 850 (5th Cir.), cert. de-

nied, 439 U.S. 991, 99 S.Ct 591. 58

L.Ed.2d 665 (1978); Washington v. Mag-

gio, 540 F.2d 1256 (5th Cir. 1976).

For these reasons, the conviction is

AFFIRMED.

Adm. Office, U.S. Courts—West Publishing Company, Saint Paul, Minn.
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UNITED STATES v. SCANNAPIECO

-.1."

do' UNItEl) STATES of America,
Plaintiff-Appellee,

Charles J. SCA_NNAPIECO,
I)efenda.nt-Appellant_

N o. 79-5009.

United States Court of Appeals,
Fifth Circuit.

Feb. 11, 1980.

Defendant, a salesman in firearms
dealer's store, was convicted before the
United States District Court for the Mid-
dle District of Florida, at Orlando,
George C. Young, Chief Judge, on two
counts of aiding, abetting and causing
the dealer tesell and deliver firearm to
a nonresident, knowing and having rea-
sonable cause to believe that the buyer
did not reside in the state, and defend-
ant appealed. The Court of Appeals,
Godbold, Circuit Judge, held, inter alia,
that the trial court's instruction "If the
seller licensee at the time of sale knows
or has reasonable cause to believe that
the real buyer is a nonresident of the
state and the purchase by the resident
intermediary is just a subterfuge, then
the seller would be violating the law"
was properly limited to the "real buyer"
who is a nonresident and to a purchase
made as a subterfuge by a resident in-
termediary.

Affirmed.

1. Weapons 1:=3

Statute making it unlawful for a
dealer to sell or deliver any firearm to
any person whom the licensee knows or

ause to believe does not

reside in the state was not unc-r7tit--
tionally vag-ue as applied to sa;esmar,
dealer's store, notv.ithstandir.g
man's argument that the statute doe.
not give notice that an ernpiop,si of a
licensee can be ar, aider and abet,...or.

§ 92abX3).

2. Weapons 17(6)

In prosecution of firearms dealer's
salesman on two counts of aiding. abet-
ting and causing the dealer to se l: and
deliver a firearm to a buyer,  
and having reasonable cause to believe
that the buyer did not reside in tnt
state, the trial court's instruction "if the
seller licensee at the time of sale knows
or has reasonable cause to believe that
the real buyer is a nonresident of the
state and the purchase by the resident
intermediary is just a subterfuge, ther
the seller would be violating the law"
was properly limited to the "real buyer"
who is a nonresident and to a purchase
made as a subterfuge by a resident in-
termeefary. 18 U.S.C..A_ § 922.(bX3).

3. Crim.:nal Law c=59(5)

An afscus,:d may be convicted as a
"causer" even though not himself egiiy
capable of personally committing the act
forbidden by federal statute. 18 U.S.
C.A. § 2(13).

Appeal from
trict Court for
Florida.

the United States Dis-
the Middle District of

Before GODBOLD, GEE and RUBIN,
Circuit Judges.

GODBOLD, Circuit Judge:

This is a companion case to U. S. v.
Brooks. No. 79—.5050, slip op 30S6, —
F.2d ,decided the same date.

U. S. ATTE' Synopscs. Syllabi and Key Number

MIDDLE UISTRiCT bi FLORIDA 
COPY,..IGHT 1950. by WEST PUBLISHING CO.

The Synopses, Syllabi and Key Number Ciasairo-
cation constitute no part of the opinion of the court._

I 1
l
1 1950
•

ORLANDO
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30S3 UNITED STATES v. SCANNAPIECO

Se:Innapieco was a salesman in Brooks'

store. Under Count One he was charged
with aidine. abetting and causir.g Brooks
to sell and deliver a firearm to Robert

Charnbtriand on December 7, 1977,

knowing and havir.g reasanable cause to
believe that Charnberland did not reside
in the State of Florida, in violation of 18

§ 922.X3). Count Three is a
similar count charging aiding and abet-
ting and causing Brooks to sell to Mi-
chael Zezima a firearm on December 7,

1977, knowing and having reasonable
cause to believe that Zezirna did not re-

side in Florida.

[1] In Brooks we have covered con-

tentions, repeated here, that § 922(6)(3)
is unconstitutionally vague. Scannapieco
makes an additional argument that the
statute is vague as applied to him be-
cause it does not give notice that an
employee of a rcensee can be an aider
and abettor. There is no merit to this.

There is no merit to the argument
that government documents showing
that Brooks was a liecr -thez were improp-
erly authenticated.

[2] The court gave the following in-
struction over objection:

If the seller licensee at the time of
sale knows or has reasonable cause to
believe that the real buyer is a nonres-
ident of the state and the purchase by
the resident intermediary is just a sub-
terfuge, then the seller would be vio-
lating the law.

Scannapieco ir.sists that this ir.struction
requires a dealer to verify in .every sat
that the purchaser is not a resident in-
termediary for an out of state resident,
and even forbids his selling a firearm to
a resident who intends to make a gift of
it to a nonresident We have rejected
substantially the same argument in
Brooks. The ir_struction was pro?erly
limited to the "real buyer" who is a non-
resident and to a purcha-se made as a
subterfuge by a resident intermediary.
There was no error in this instr-uction.
Also the instructions given in answer to
questions by the jury were not errone-
ous.

[3] Sca.nnapieco moved for judgment
of acquittal, contending that he could

not be found guilty as an aider and abet-

tor because there was no principal who

was guilty of the offense, since licensee,

Brooks, who operated as an individual

proprietorship, was not present in the

store when the December 7 sales were

made, took no part in them, and was not

convicted of them. But Seannapieco was

also charged with "causing" Brooks to

sell. At least since the 1951 amendment

to 18 § 2.4b), an accused may be
convicted as a causer even though not
himself legally c.apable of personally

committing the act forbidden by federal

statute. U. S. v. Lester, 363 F.2d 68 (6

Cir. 1966), cert. denied, 3g5 U.S. 1002, 87

S.Ct 705, 17 L.Ed.2d 542 (1967).

AFFIRMED.

Adm. Office, U.S. Courts—West Publishing Company, Saint Paul, Minn.
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Mr. DICKERSON. Since a major criticism of this technique was that
many dealers did not understand the legal ramifications of dealing with
third parties in the sale of firearms to otherwise prohibited persons,
ATF distributed to every Federal firearms licensee an industry circular
explaining what is and what is not permissible under the law.

I wish to submit a copy of that document at this time.
Senator DECONCINI. Without objection, that will appear in the record.
[The circular follows:]

DEPARTMENT OF THE TREASURY,
BUREAU OF ALCOHOL, TOBACCO AND FIREARMS,

Washington, D.C., August 3, 1979.
Re clarification of "strawman" transactions"—All Federal Firearms Licensees. No.

79-10.
The term "strawman transactions" may be familiar to you. If not, we believe it

would be helpful to you to explain what "strawman transactions" are and offer some
guidance concerning this type of transaction.
"Strawman transactions" are of two basic types, each of which involves a "third

party" sale. In the first type, the dealer may have reason to believe that the person
who executes the form 4473 is being used as a conduit to make an illegal sale to a
person prohibited by the Gun Control Act from purchasing a firearm. For instance, a
dealer may be approached by a potential purchaser who, when asked to identify
himself, produces out-of-State identification or identifies himself as a felon. When the
dealer informs the individual that he cannot sell to him because he is an out-of-State
resident or a felon, the individual produces a friend who is eligible to purchase. The
friend ("strawman") is then used as the purchaser of record when it is obvious that the
actual recipient is a prohibited person.
The second type of "strawman transaction" is similar to the first. However, in this

instance, it is the dealer himself who suggests to the potential purchaser that a third
party be used to effect the sale and such a sale is completed.
The Gun Control Act of 1968 does not necessarily prohibit a dealer from making a

sale to a person who is actually purchasing the firearm for another person. It makes no
difference that the dealer knows that the purchaser will later transfer the firearm to
another person, so long as the ultimate recipient is not prohibited from receiving or
possessing a firearm. A dealer may lawfully sell a firearm to a parent or guardian who
is purchasing it for a minor child. The minor's subsequent receipt or possession of the
firearm would not violate Federal law, even though the law does prohibit a dealer's
direct sale to the underaged person.
What the Act forbids is the sale or delivery of a firearm to a person the licensee

knows or has reason to believe is a person to whom a firearm may not be sold (for
example, a nonresident or a felon) or to a person the licensee knows will transfer the
firearm to a person prohibited from receiving or possessing it.
A firearms licensee runs the risk of violating the law when he becomes involved in a

transaction where it is apparent that the purchaser of record is merely being used to
disguise the actual sale to another person, who could not personally make the purchase
or is prohibited from receiving or possessing a firearm.
Where the dealer knowingly utilizes this technique to sell a firearm to a prohibited

person, both he and the "third person" or "strawman" are placed in a position of
unlawfully aiding the prohibited person's own violation.
We realize that this circular is quite general in tone. The best advice we can give is

that the dealer should be sure to have form 4473 completed by the person to whom
the dealer is actually selling the firearm; and if the dealer has any reason to believe
the firearm is being acquired for a prohibited person, he should avoid the transaction.

If you need further advice, do not hesitate to contact the Bureau of Alcohol,
Tobacco and Firearms at the Office of the local Special Agent in Charge, or the
Regional Regulatory Administrator.

G. R. DICKERSON,
Director.

Mr. DICKERSON. I might add that since last July I have authorized
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only one "strawman" investigation, a case which involved gun smug-
gling along the Mexican border. It is still under investigation, but I
would be happy privately to inform you of the type of case that it is.
My fifth commitment dealt with sales of firearms at gun shows by

federally licensed individuals. Currently, licensed dealers are permitted
to sell firearms only at the place of business specified on their license.
A licensed dealer may attend gun shows for the purpose of displaying
his wares and taking orders for firearms, but must return to his place of
business to actually consummate the sale.

After considerable legal consultation and regulatory review, a draft

advance notice of proposed rulemaking soliciting comments as to
whether we can and should propose a rule to allow licensed dealers to
make sales at gun shows located in their home States has been ap-

proved by the Treasury Department. I have just received authorization

to publish this advance notice. I wish to submit a copy of the notice at
this time.
Of primary concern to ATF is that proper recordkeeping be insured

so that we can more successfully trace firearms used in crime.
Senator DECoNciNi. Without objection.
[The information follows:]

DEPARTMENT OF THE TREASURY

BUREAU. OF ALCOHOL, TOBACCO AND FIREARMS

127 CFR Part 178—Notice No. —]

Sales of Firearms By Licensees at Organized Gun Shows

Agency: Bureau of Alcohol. Tobacco and Firearms (ATF).
Action: Advance notice of proposed rulemaking.
Summary: ATF is considering amending regulations in 27 CFR Part 178 to allow

sales of firearms by licensees at organized gun shows. Licenses are now issued only for

the premises where an applicant regularly intends to engage in the business to be

covered by the license. ATF wishes to gather information by inviting comments from

the public and industry on the desirability and feasibility of allowing sales of firearms

at organized gun shows.
Dates: Comments must be recieved on or before (90 days from the date of publica-

tion in the Federal Register).
Address: Send comments to: Director, Bureau of Alcohol, Tobacco and Firearms,

P.O. Box 385, Washington, D.C. 20044, (Attn: Chief, Regulations and Procedures

Division).
For further information contact: James A. Hunt, Research and Regulations Branch,

202-566-7626, or Phil Titus, Special Operations Branch, 202-566-7591.

Supplementary information: The Bureau has taken a position since enactment of the

Gun Control Act of 1968 that firearms licenses are not issued to engage in the busi-

ness at gun shows. This policy is reflected in Revenue Ruling 69-59 which stated the

opinion that the law contemplates licensing of premises where the applicant regularly

intends to engage in the business to be covered by the license rather then temporary

locations.
ATF is considering a change in gun show policy and a change in regulations to

allow Federal firearms licensees - to sell firearms at organized gun shows held in the

same State as the licensee's premises. However, before issuing proposed regulations, we

ask that interested persons submit pertinent comments, opinions, or other data so we

can determine:
One. Is there sufficient interest by firearms licensees in making sales at organized

gun shows to warrant issuing proposed regulations?
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Two. If regulations provided for sales of firearms at gun shows by licensees, what, if
any, would be the impact on firearms commerce, organizations which sponsor gun
shows, State and local laws and ordinances, and local law enforcement?

Three. Would allowing licensees to make sales of firearms at gun shows reduce or
increase opportunities for criminals obtaining firearms?

Four. If licensees are allowed to sell firearms at gun shows, what licensing proced-
ures would be recommended—a separate license, an extension of the dealer's license, or
some other method?

Five. Are there other considerations which should be taken into account before
proposing regulations to allow licensees to sell firearms at gun shows?

DISCLOSURE OF COMMENTS

Comments on this notice may be inspected in the ATF reading room, Office of Pub-
lic Affairs, room 4408, Benjamin Franklin Post Office Building, 12th and Pennsylvania
Avenue, NW., Washington, D.C. during normal business hours.

DRAFTING INFORMATION

The principal author of this document is James A. Hunt, Research and Regulations
Branch, Bureau of Alcohol, Tobacco and Firearms.

AUTHORITY

This advance notice of proposed rulemaking is issued under the authority of 18
U.S.C. 926, as amended (82 Stat. 1226).
Signed:

G. R. DICKERSON,
Director.

Mr. DICKSON. I think our primary concern is that permitting sales
by licensed dealers at gun shows will accomplish two things: It will cut
down on the sales now made by unlicensed dealers, but more impor-
tantly, provide proper recordkeeping of gun sales so that we can more
successfully trace firearms used in crime.

I would state again to this committee that extreme care must be used
in this regard since gun shows have repeatedly proved to be a preferred
source of weapons for the criminal element. This is primarily because
recordkeeping is often nonexistent by many of the persons making
sales. It is documented that the Symbionese Liberation Army, the Black
Panthers, the Hells Angels motorcycle gang, and individuals such as
Sara Jane Moore all obtained crime guns at various gun shows.
Our sixth commitment to the subcommittee involved the definition of

destructive devices under the National Firearms Act. While this cate-
gory includes weapons of extraordinary destructive potential, such as
rocket launchers, hand grenades and mines, and certain explosive and
incendiary devices which would serve only criminal purposes, it also
includes other large bore weapons which are not so likely to be used in
crime.

While most weapons classified as destructive devices have little or no
utility to the hunter or sportsman, some of them are sought by collec-
tors. A delicate trade-off between a weapon or device's potential misuse
and its legitimate value as a collectors item can be explored.
To the extent that the public safety will not be threatened, an exam-

ination will be made of the classification of certain of these devices with
a view toward liberalizing their removal from this restricted category of
weaponry. We are exploring the possibility of removing those weapons
which have collector appeal and are not likely to be used as weapons.
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In addition, we will continue to permit the removal of those weapons
which are altered so that they no longer meet the destructive device
definition.

I would like also to attach to my record a finding of the task force
that I had study this matter.

Senator DECONCINI. Without objection, that will appear in the record.
[The information follows:]

DESTRUCTIVE DEVICES

Testimony at the July 1979 oversight hearings was critical of ATF's policy and
practices regarding the classification and seizure of destructive devices. Our letter to
you of September 7, 1979, stated in relation to destructive devices:
We have also reviewed the requirements in regard to the seizure of destructive

devices, machineguns, cannons, et cetera. Not all unregistered National Firearms Act
weapons must be forfeited to the Government and disposed of pursuant to law. Under
the NFA, certain firearms can be removed from the act if the Director of ATF deter-
mines that the firearm is not likely to be used as a weapon or that it may be altered
in such a way that it no longer meets the definition of "firearm." Weapons falling into
these two categories may be lawfully retained by the owners and may not be subject to
seizure. You may also be aware that ATF has, in the case of weapons that cannot be
altered or otherwise removed from the act, permitted the donation of unregistered wea-
pons to governmental entities such as Federal. State, or local museums in lieu of
abandonment or seizure. For those remaining items that cannot be handled in the
manner described above, we plan to explore other alternatives. We will keep you
advised of our progress in this matter.
As a result of this commitment, a special task force was established with repre-

sentatives of the Offices of Regulatory Enforcement, Criminal Enforcement, Chief
Counsel, and the Director's staff. This task force has as its purpose to:
* * * examine the existing definition of destructive devices as stated in title 26,

U.S.C. Chapter 53 Section 5845(F) (Gun Control Act) in order to identify possible
problem areas. When identified, these problems will be analyzed to provide viable
options and alternatives which will be proposed.
The task force reviewed Bureau policy and procedure as well as the body of reports

of judicial proceedings related to destructive devices. The task force separated
destructive devices into two major categories for its review: firearms type destructive
devices and explosive/incendiary type destructive devices. The latter type of device
presents particular problems of definition since materials are available in almost every
household which could be used to construct a destructive device.
The task force recommended that there be no change in the current definition of a

destructive device as it applied to explosive/incendiary type devices. The task force did
recommend the following related to explosive/incendiary devices:

Existing ATF Criminal Enforcement orders and other avenues of internal communi-
cations should be utilized to reemphasize the necessity of providing evidence that the
"combination of parts" was designed and/or intended for use as a destructive device
and no recommendation for criminal prosecution shall be made unless the evidence
clearly reflects such design and/or intent.
The intent of this recommendation is to stress once again that one must prove

design and intent for prosecution. Redefining an explosive or incendiary device through
statutory change would have an adverse impact on enforcement efforts.

After a thorough review, the task force made several recommendations concerning

firearms type destructive devices. The recommendations are:
1. Establish and implement procedures for determining classes of destructive devices

not likely to be used as weapons in order to remove them from the purview of the

National Firearms Act (NFA).
(a) The Firearms Technology Branch will be responsible for identifying these classes

of firearms and presenting appropriate technical data to the Firearms Classification

Panel for a determination to be made as to whether or not the classes of destructive

devices should be removed from the purview of the NFA.
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(1) Such removal from the NFA would not exclude them from title I of the Gun
Control Act of 1968 (GCA).
(2) The criteria for consideration for removal from the purview of NFA would be

(1) the age of the weapon, (2) whether or not it is currently in use, (3) the mobility of
the weapon, (4) the value of the weapon, (5) the availability of ammunition, (6)
authenticity of the weapon, and (7) any other factors bearing on the likelihood of that
class of destructive device being used as a weapon.
(3) Ammunition for such classes of destructive device would not be considered for

removal from the Act since, in most instances, these projectiles are in and of
themselves destructive devices. In those instances where the ammunition for these
destructive devices is not in and of itself, a destructive device, the propellant charges,
usually smokeless powder, comes within the purview of title 18, U.S.C., Chapter 40,
Section 841, the Explosive Control Act.

2. Continue the consideration of applications on a case by case basis for destructive
devices not exempted on a class basis.
(a) Include in existing ATI; Orders procedures for advising concerned individuals

that this alternative to have the destructive device exempted from the Act is available
if it can be established that it is not likely to be used as a weapon.
These recommendations will be implemented as stated by the task force. The

recommendations more clearly define All' authorities will be utilized. The result will
have no adverse enforcement impact but will better serve law abiding citizens in
possession of destructive devices which are not likely to be utilized as a weapon.

Mr. DICKERSON. My seventh commitment to the committee dealt with
handling of seized firearms and discretion in determining which fire-
arms of a dealer should be seized. An extensive study of the Bureau's
procedures which apply to taking property into Federal custody was
completed in December. The applicable Bureau order was modified on
December 3, 1979, to better 'assure proper handling of seized firearms.
In addition, the Bureau has engaged in a contract to purchase heavy
gage plastic bags into which all seized firearms will be sealed.

It is, incidentally, the type of device that is used by a number of
organizations to insure the protection of the weapons. It is heavy-duty
vinyl. It can be sealed.

Senator DECONCINI. Is every gun that is—single guns put into one of
these?
Mr. DICKERSON. Every single gun. They come in various sizes. You

can handle a rifle in them.
Senator DECONCINI. This was not in effect before?
Mr. DICKERSON. This was not in effect before. It is, as I mentioned,

used by other agencies and we think it is a very good practice.
I have also just issued guidelines concerning which items should be

seized during an investigation. Generally speaking, agents are instructed
to seize only those firearms which are clearly involved in the violation.
In addition, instructions designed to insure prompt return of seized
firearms in those cases where a defendant may be found not guilty have
also been issued.
Our policy is to return such property unless instructed otherwise by

the court, unless the individual is a prohibited person, the weapon is
contraband, or where the - return of the firearm would be contrary to
public safety. I wish to submit a copy of the approved order at this
time.
These instructions are included in this notice which is also submitted

for the record.
Senator DECONCINI. Without objection, it will be admitted.
Me notice follows]
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Subject: FIREARMS TAKEN INTO BUREAU CUSTODY

1. PURPOSE. This notice sets forth the seizure policy concerning firearms

taken into Bureau custody as a result of Criminal Enforcement investiga—

tions involving licensed firearms dealers, unlicensed firearms dealers,

or prohibited persons. Appropriate portions of ATF 0 1850.3B, Property

Taken Into Bureau Custody, will be revised accordingly during the next

semiannual review.

2. SCOPE. This notice applies to all ATF personnel.

3. BACKGROUND. The Gun Control Act of 1968 provides for both criminal and

civil penalties for violations of its provisions. The authority to seize

and forfeit firearms and ammunition involved in, used or intended to be

used in, violation of its provisions is found in 18 U.S.C., § 924(d) and

26 U.S.C., § 5872(a).

4. DISCUSSION. Firearms found in violation of the Gun Control Act of 1968

are subject to seizure and forfeiture to the Government. Such violations

and seizures may involve licensed firearms dealers, unlicensed firearms

dealers, or prohibited persons. However, the Bureau will exercise

discretion as to the firearms it will seize.

5. POLICY. The Bureau's discretionary seizure policy is directed at the

following three specific areas of concern:

a. Licensed Firearms Dealers. Only those firearms needed as evidence,

contraband firearms, or firearms carried during the commission of

a felony will be seized. Firearms discovered on a licensee's business

premises, which are not recorded in the dealer's records, will not be

seized if the dealer agrees to take immediate steps to record those

firearms in the records (unless the firearms have previously been

specifically offered for illicit sale to a special agent or individual

acting on behalf of the Government). Regulatory Enforcement will be

notified of the circumstances involved in all investigations of

licensed dealers.

b. Unlicensed Firearms Dealers. Only those firearms specifically offered

for sale by the unlicensed dealer, contraband firearms, or firearms

carried during the commission of a felony will be seized.

c. Prohibited Persons. All firearms found to be in the possession or

control of a prohibited person under the Act, are subject to seizure.

However, special agents should exercise discretion in determining
the need to detain, retain, or seize for forfeiture. Lack of
criminal intent, nature of previous conviction, and length of time
since last conviction may be considerations. If determined
appropriate, individuals may be allowed to divest themselves of
firearms while applying for relief of disabilities.

6. OTHER EVIDENCE. Nothing contained in this notice precludes special
agents from taking into custody, or documenting other evidence relative
to violations of the law (i.e., ATF F 4473, Firearms Transaction Record;
business receipts, firearms disposition records; contraband).

7. CONTROLS. Exceptions to the above seizure policy must have the prior

approval of the Assistant Director (Criminal Enforcement). This
authority has been delegated to the Chief, Investigations Division.

8. FIREARMS DISPOSITION GUIDELINES. Firearms taken into custody by the
Bureau from individuals or dealers, who are not prosecuted or subsequently
found not guilty of a criminal offense, will be returned except in

unusual circumstances (i.e., the return would be prohibited by law,
contrary to the public interest, or contrary to directions from the court).

In oruer to effectuate this policy, the signing of the declaration of

forfeiture, with respect to administratively advertised firearms, should
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not be accomplished until final disposition of the criminal case.
Authority for the Bureau to maintain custody in those circumstances is
vested in the Assistant Director (Criminal Enforcement), and approval
must be obtained from his delegate, Chief, Investigations Division.

9. EFFECTIVE DATE. The provisions of this notice are effective with respect
to seizures occurring on and after April 15, 1980.

q :Roa•virl
Director
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To all firearms licensees and others concerned:

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 178

[Notice No. 3311

Definition of the Phrase 'Engaged In
the Business"

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF).
ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Bureau of Alcohol.
Tobacco and Firearms (ATF) is
considering amending the regulations in
27 CFR Part 178 to include a definition of
the phrase "engaged in the business"
when referring to a dealer of firearms or
ammunition. Persons engaged in the
business of dealing in firearms or
ammunition are required to have
Federal firearms licenses. ATF wishes to
gather information by inviting comments
from the public and industry on how the
phrase "engaged in the business" should
be defined. ATF also desires public
comment on the feasibility and
desirability of defining the phrase.
DATE: Comments must be received on or
before  di 18, 1.91;0. 7,P

ADDRESS: Comments must be submitted
in duplicate to Director. Bureau of
Alcohol. Tobacco and Firearms, P.O.
Box 385, Washington, D.C. 20044 (Attn:
Chief, Regulations and Procedures
Division).
FOR FURTHER INFORMATION CONTACT:

Thomas L Minton, Research and
Regulations Branch, 202-566-7626.
SUPPLEMENTARY INFORMATION:

Background

Title I of the Gun Control Act of 1968
established procedures for the licensing
of persons who intended to engage in
the business of dealing in firearms or
ammunition. Specifically, it is unlawful
for anyone except a licensed dealer to

engage in the business of dealing in
firearms or ammunition (18 U.S.C.

922(a)(1) and 923(a)). The term "dealer"
is defined in 18 U.S.C. 921(a)(11) and 27
CFR 178.11 to mean, among others, any
person engaged in the business of selling
firearms or ammunition at wholesale or
retail. The law does not prohibit an
unlicensed person from disposing of
personal firearms as long as he or she is
not engaging in the business of decling
in firearms.
*l'he definition of the phrase "engaged

in the business" is not defined in the law
or the regulations. In fact, the courts
have stared that the phrase does not
seem susceptible to a rigid definition but
turns on the facts and circumstances of
each case. Thu phrase clearly connotes
an element of continual or habitual
practice. It implies an activity involving
more than occasional participation or
more than a single act. On the other
hand, a single firearms transaction,
under certain circumstances, has been
held to be engaging in the business of
dealing in firearms. For example, a
person who makes a single sale and
represents that he is ready, willing and
able to procure firearms for future sales
has been held to be engaging in the
business.' Some United States courts of
appeals have defined the term as that
which occupies the time, attention and
labor of men for the purpose of
livelihood or prefit.1
On the other hand. certain courts of

appeals have taken the position that
expectations of profit are not
determinative of whether one is engaged
in the business of selling firearms.' In
lieu of a profit motive, they have looked
to factors such as the continuing or
repeated nature of the sales or
representeitions made to prospective
buyers as sufficient to prove
engagement in the business.' In another
case the court stated that persons are
engaged in the business of dealing in
firearms if they have guns on hand or
are ready and able to procure them for
the purpose of selling some or all of
them to such persons as they might from
time to time decide to accept as
customers.

For a comprehensive discussion of
how the term has been interpreted by
the courts, see 32 A.L.R. Fed. 948 (1977).

Public Participation

ATF is studying the problem
associated with the issue of "engaged in
the business." While courts have
continually found that the current
situation is adequate for enforcement
purposes, if possible, we would like to
develop a workable, commonly
understood definition of the phrase. At
the same time we recognize that an
analysis of the comments may indicate
that a regulatory definition is not
possible or not desirable. Therefore, we
ask that interested persons submit
pertinent comments, opinions, or data
on the issue. We specifically request
information from the public and the
industry on the feasibility and the
desirability of defining the phrase. We
also request comments on how the
phrase "engaged in the business" should
be defined.

All comments received before the
closing date will be carefully
considered. Comments received after
the closing date and too late for
consideration will be treated as possible
suggestions for further ATF action.
Copies of this notice and of the
comments will be available for public
inspection during normal business hours
at the following location:
Public Reading Room, Room 4408,

Federal Building, lath and Pennsylvania
Avenue, NW., Washington. DC.

Draftirs L.formation

The principal author of this document
is Thomas Minton, Research and
Regulations Branch, Bureau of Alcohol,
Tobacco and Firearms.

Authority

This advance notice of proposed
rulemaking is issued under the authority
of 18 U.S.C. 926, as amended (82 Stat.
1226).
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Mr. DICKERSON. My eighth commitment deals specifically with an
issue which was discussed at some length during my last appearance,
the definition of "engaging in the business" as a dealer in firearms.
During my appearance last July there was extensive criticism con-
cerning the absence of a regulatory definition of the term, as well as the
interpretation of the term by the Federal courts.

Various witnesses found the term or existing definition of the term to
be too vague to be applied in all situations. As my letter indicated, the
Bureau developed an advance notice of proposed rulemaking inviting
comments from the public on how this term should be defined. The
notice was drafted in the weeks following the hearing and , was formally
published on December 19, 1979. The comment period, which was
extended 30 days and, in fact, closes today, resulted in 931 comments
being received. The Bureau is presently engaged in evaluating these
comments.

It is interesting to note that some critics of ATF, who insisted that
the Bureau was remiss in not previously defining the term, are now
criticizing the Bureau for attempting to define the term. They have
stated publicly that responsibility for a definition of "engaging in the
business" rests exclusively with the U.S. Congress.

While I don't challenge the right of Congress to further define the
term, and hope it will help, it is interesting that some critics would
criticize ATF for not defining the term, and when the Bureau acts on a
specific Senate request, criticize the fruits of their own labors. I asked
counsel to review the legality and propriety of the Bureau engaging in
this effort. Their response was that we are clearly within our proper
boundaries in so doing.
My ninth commitment dealt with developing guidelines with regard

to ATF taking civil action against an individual or a licensee after
dismissal or acquittal of criminal charges. This, again, is an interesting
situation.

Last July you heard testimony from a Mr. Phillips, a federally
licensed dealer doing business in Parksley, Va. In the discussion which
followed Mr. Phillips' testimony, both you, Mr. Chairman, and Senator
McClure were extremely critical of what had been presented as a
typical ATF operation.
An exhaustive search of our files has indicated that, in fiscal year

1979, ATF brought administrative charges against a dealer who had
been acquitted of criminal charges on only two occasions. The Phillips'
case was one of them. In both cases an administrative decision was
reached in favor of reissuing the license.

In any event, while the problem did not seem to be that significant, I
have recently signed directives to the field which set stringent standards
for cases in which administrative actions might be brought following
failure of criminal prosecution. I wish to submit a copy of the directive
at this time.

Senator DECONCINI. Without objection, that will appear in the record.
[The information follows:]
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Subject: FIREARMS ADMINISTRATIVE ACTIONS AND CRIMINAL ACTIONS

1. PURPOSE. This order establishes general guidelines that

form the basis of the Bureau's firearms policy regarding

administrative actions and criminal actions taken against

Federal firearms licensees. This order presents the frame-

work in which the Bureau's administrative and criminal

sanctions will be used to achieve goals consistent with

the intent of the firearms laws and regulations. For the

purposes of this order, an administrative action is any

formal internal license proceeding.

2. SCOPE. All Regulatory Enforcement and Criminal Enforcement

personnel.

3. BACKGROUND.

a. The Gun Control Act of 1968 (18 U.S.C., Chapter 44),

provides both criminal and civil penalties for viola-

tions of its provisions. The criminal penalties for

violations of the act are contained in 18 U.S.C. 924.

The act also provides for administrative actions to

deny the renewal of a license or revoke any license

issued under the act. (18 U.S.C. 923)

b. If a licensee is indicted for a crime punishable by

imprisonment for a term exceeding 1 year he may

continue operations pursuant to 18 U.S.C. 925(b) (pro-

vided he files a timely renewal application) until any

conviction pursuant to the indictment becomes final.

c. Under the applicable regulations, the regional

regulatory administrator may issue a notice of denial

to any applicant who he has reason to believe is not

eligible to receive a license (27 CFR 178.71). In

addition, 27 CFR 178.73 provides that whenever the

regional regulatory administrator has reason to

believe that a licensee has violated any provisions

of the act or its implementing regulations, he may

issue a notice of contemplated revocation of the

license.

4. CRIMINAL PROSECUTIVE CRITERIA. Criminal prosecutions of

firearms licensees should focus on those areas of primary

Federal interest (see ATF 0 3210.7A, Investigative Priori-

ties, Procedures, and Techniques, exhibit 1) which reflect

Bureau policy to pursue only the more serious criminal

violations. Areas of primary Federal interest include,

but are not limited to, illegal firearms trafficking,

illegal shipment, transportation or receipt of stolen

firearms, and theft of firearms from interstate commerce.

When a case which originates in Regulatory Enforcement

appears to meet the criteria for criminal prosecution, a

referral will be made to criminal enforcement as outlined

in paragraph 11.

5. LICENSING ACTION. When a criminal case is not contemplated

an administrative case should be considered when violations

of Federal firearms laws are of a willful nature. Things

to consider:

a. Licensee's past history.
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b. Licensee's attitude towards corrective measures.

c. Available evidence to prove willfulness of violations.

d. Type of violations (i.e., recorClkeeping violations;
sales to prohibited persons).

e. Frequency of violations.

6. LICENSING ACTIONS WHILE LICENSEE IS UNDER INDICTMENT. In
no case should a license be issued regarding a pending
renewal application where the licensee is under indictment
for a crime punishable by imprisonment for a term exceeding
1 year. Letters of authorization will be issued to those
renewal applicants who are seeking renewal of their license
during the term of such indictment.

7. LICENSING ACTIONS PRIOR TO CRIMINAL INDICTMENT. As a
general rule, administrative actions will no longer be
initiated while a licensee is under criminal enforcement
investigation. In these cases, administrative actions may
be initiated only after a criminal course of action has
been rejected. In those instances where a criminal case
report has been referred to the United States attorney for
prosecution, a renewal license will only be issued after '
consultation with the U.S. attorney. In addition, a new
license will not be issued to those licensees who are
prohibited by law from shipping or receiving firearms
(18 U.S.C. 922(g) and (h)).

8. REVIEW BOARD ESTABLISHED. A review board is hereby estab-
lished to recommend whether licensing actions are necessary
in the following instances:

a. U.S. attorney declines prosecution. The U.S. attorney
may decline criminal prosecution and return the matter
to the Bureau for administrative action. The deci-
sion not to prosecute may be made for a number of
reasons, including the availability of prosecutional
and judicial resources. A decision must be made
whether to proceed administratively in light of the
reasons offered by the U.S. attorney's office for
their declination.

b. Acquittal of a licensee. A license proceeding after
a criminal acquittal has been the focus of much of
the criticism directed at ATF by persons who argue
that such action is tantamount to double punishment.

c. No indictment returned by grand jury.

9. REVIEW BOARD MEMBERS AND RESPONSIBILITIES.

a. In each region the review board will consist of the
Regional Operations Officer in the Office of the
Regional Director of Investigations, the Chief,
Analyst in the Office of Regulatory Enforcement, and

an attorney in the Office of Regional Counsel who has

not been involved in the case. The review board will

be responsible for the following activities:

(1) To recommend a course of action (i.e., revoca-
tion) to the regional regulatory administrator.
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The review board members do not necessarily have
to present a common recommendation. Decisions
to take or not to take a licensing action should
be based on the following guidelines. These
guidelines are general and are not intended to
be all-inclusive.

(a) The seriousness of the alleged violations.

(b) The strength of the Bureau's case.

(c) The recommendation of the U.S. attorney, if
any.

(2) To maintain a file on each case that is reviewed.
The file will contain, or reference a file that
does contain, all background information, recom-

mendations, and records of any actions taken
during and after each case that is reviewed.
The firearms and explosives coordinator will be
responsible for keeping the file current.

b. Regarding those cases as outlined in paragraph 8, if

the regional regulatory administrator decides to pro-

ceed with an administrative action, send a 1 page
summary of the case to Bureau Headquarters (R:T:S).

10. LICENSE REVOCATION VS. APPLICATION DENIAL.

a. When an administrative action is justified, and no

criminal course of action is contemplated a notice of

contemplated revocation will be issued. A denial

action will be taken in lieu of revocation only when

such denial action would be within 2 months of
renewal time. In this case, issue a notice of denial

when the application for renewal is received.

b. For any administrative action, send a copy of all

notices, including contemplated notices to deny appli-

cations or revoke licenses to Bureau Headquarters

(R:T:S). See ATF 0 5300.2A, Technical Services

Procedures - Firearms and Explosives, paragraph 54c.

11. REFERRALS.

a. Referrals between Criminal Enforcement and Regulatory

Enforcement will be made on the new ATF F 5000.21,

Referral of Information. In the case of a referral

by an inspector, the area supervisor will be the

approving official. In the case of referral by a

special agent, the RAC or SAC will be the approving

official. Attach any pertinent information to the

referral form.

b. Inspections that originate in Regulatory Enforcement

will be referred to Criminal Enforcement if there is

reason to believe that the violations found meet the

criteria for criminal prosecution. (See paragraph

4.) Other examples of items to be referred to

Criminal Enforcement are:

(1) False statements on applications.

64-664 0 - 80 - 12
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(2) Any act or threat of violence.

(3) Willful operations without a license.

(4) Access denial to licensed premises.

c. Investigations that originate in Criminal Enforcement
will be referred to Regulatory Enforcement for possi-
ble administrative action if the prosecutive criteria
is not met. This would also hold true where the ATF
prosecutive criteria is met but prosecution has either
been declined by the U.S. attorney or a grand jury
has failed to return an indictment.

d. For each referral, send a copy of the referral form
to the appropriate CFO or SAC.

Director

Mr. DICKERSON. I wish to point out two additional facts. First, the
number of dealers investigated by ATF under the policies that I set out
has been significantly reduced in the past year. In fiscal year 1978 there
were 671 investigations; in fiscal year 1979 there were only 257; and in
fiscal year 1980 we are projecting a further reduction to 106 licensed
dealer investigations.
We are attempting to concentrate upon only the most significant

sources of weapons to the criminal community. At the same time, any
licensee who flagrantly violates the law cannot expect or receive im-
munity from investigation and, if warranted, prosecution.
There has been considerable criticism of ATF for conducting routine

compliance inspections of licensed dealers, with allegations that these
inspections were conducted in order to find insignificant recordkeeping
violations and to put dealers out of business. This is not true. In fiscal
year 1979, ATF inspectors conducted 14,744 compliance investigations
of existing licensees of which 4,159 were found to be in violation. As a
result of these investigations, only 93 renewal applications were denied
and only 12 licenses were revoked through the administrative hearing
process.

In addition, 234 admonitory letters were issued to licensees found to
be in serious violation of the law and regulations.

I believe that the record speaks for itself. ATF would prefer to help a
dealer correct technical deficiencies rather than to take criminal or
administrative action against him. Only in the most severe cases do we
act against the dealer's license.
Nor do we conduct "raids" to examine a dealer's records. ATF policy

for the past 2 years has, in most instances, been to telephone the dealer
in advance to make an appointment to inspect his records. We do, of
course, reserve the right to occasionally make unannounced inspections,
but our policy is to create the least amount of disruption possible to the
business involved.
Under current regulations, in the event a dealer must be acted
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against, ATF has no recourse other than a warning or the extremely
severe action of license revocation or denial. We are contemplating
amending the regulations to permit suspension of a dealer for those
cases in which the violations involved, while serious, might not justify
the drastic action of revocation. This action would result in even a
lesser number of revocations, and permit us to take lesser action in
many instances.

I intend to publish a notice requesting comments on that proposal in
the very near future.

A My tenth and final commitment dealt with ATF publicity guidelines
which dictate the extent to which information could be released follow-
ing any ATF criminal operation. The former guidelines were criticized
as appearing to sanction prejudicial pretrial publicity. Our Public Af-
fairs guidelines were reissued on February 15, 1980, and the questioned
policies have been amended. I would reemphasize to the committee
that ATF is, and always has been, subject to the guidelines put forth by
the Attorney General. Those guidelines require that "public out-of-
court comments regarding investigations, indictments, arrests, and on-
going litigation should be minimal, consistent with the Department of
Justice responsibility of keeping the public informed."

I wish to submit a copy of the new guidelines at this time, which in
essence require compliance with the Attorney General's guidelines and
of the U.S. attorney's requests in those instances.
[The information follows:]
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Subject: PUBLIC AFFAIDS GU=.,INES

•
1. PURPOSE. This order revises the general guidelines and procedures

to be followed in implementing the Bureau's public affairs
program.

2. SCOPE. The provisions of this order dpply to Headquarters and
field.

3. CANCELLATION. ATF 0 1200.2, dated 11/11/74, is canceled.

4. DISCUSSION. -

a. An effective public affairs program has two key elements
essential to Bureau activities. One of thcse is to act in an
advisory capacity to the Director and other Bureau management

officials concerning the iffpact of Bureau prograffs and
actions. The second element is to inform the public of its

rights and responsibilities under the Federal laws which the
Bureau administers and enforces. It is a means of identifying

the jurisdictional responsibility of ATF and describing the
areas in Whieh AF can be of assistance to Federal, State and A

local law enforcement organizations. It provides appropriate
release of information about Bureau actions and programs.

b. The public affairs program is designed to supplement and
stppert the Bureau's operational functions. Its Objective is
to secure the timely release of appropriate information to the
public through the use of all types of communication. The key
to any successful public affairs program is the transmission
of information to the proper level as soon as pcssible, and,
for it to be effective, all Bureau personnel must be sensitive
to the public affairs impact of their activities.

5. PUBLIC AFFAIRS ROLE.

a. Primary Role. A primary role of the Office of Public Affairs
is to advise the Director and his staff concerning the effect

and impact of policy decisions and actions by Bureau
personnel. This advisory role extend to ATF field
operations. The office also is the focal point for dealing
with media and public inquiries and assuch inforffs the public

of initiatives, programs, policies, activities and other
matters involving theBureau.

b. Sccoe. The responsibilities of the Office of Public Affairs

include internal and external dL;Livities.

(1) External. The office maintains contacts with the media

and is the focal point for responding to all inquiries

concerning Bureau activities. All public affairs
campaigns are coordinated through the office. The Public

Affairs Office is responsible in general for the broad

scoi-.de of public affairs activities including, but not

limited to, the use of films, video and written
materials; dealing with the media; public affairs

campaigns, educational or otherwise; providing news

releases and magazine stories concerning Bureau
activities; coordinating contacts in the public affairs
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areas; responding to public inquiries; providing support
to field officb, particularly in dealing with the media;
and coordinating the approval of written documents,
speeches, manuscripts and other material intended for
public consumption, but not originating in the Public

Affairs Office.

(2) Internal. The office is responsible for -internal public

affairs activities including, but not limited to, the

issuance of in-house Bureau publications, brochures Where

applicable, ard providing sport to field offices.

MEDIA INQUIRIES. The release of information to the news media
relating to criminal and civil proceedings is governed by the

general guidelines of the Department of Justice. These guidelines
say in part:

Nhile the release of information for the purpose of
influencing a trial is, of course, always improper, there are -
valid reasors for making available to the publid that informa-
tion about the administration of the law. The task of striking
a fair balance between the protection of individuals accused

of crime or involved in civil proceedings with the government

and public understandings of the probleffs of controlling crime
and administering goveulinent depelOs largly on the exercise of
sound judgement by these responsible for administering the law
and by representatives of the press and other media. At no
time shall personnel of the Department (of Justice) furnish
any statement or information for the purpcse of influencing
the outcome of a defendant's trial, nor shall personnel of the
Department furnish any statement of information, which may
reasonably be expected to be disseminated by means of public
communication, if such a statement or information may reason-
ably be expected to influence the outcome of a pending or
future trial."

In responding to media inquiries regarding searches, seizures and

arrests, all designated Bureau personnel should provide informa-
tion of the type listed below, if such disclosure is not prohibited

either by law or the United States district court. Many United

States district judges and United States attorneys have standing
orders or guidelines concerning the release of information to the
public on pending cases, and -Bureau personnel are expected to

familiarize themselves with such orders or guidelines. Regulatory

Enforcement personnel will not disclose information about pending

and open investigations or inspections. If media inquiries are

made in such cases, information furnished should be limited to an

acknowledgment that the matter is the subject of an inspection or

investigation, as the case may be. However, this acknowledgment

must be approved by the appropriate sTervisor. Sometimes, a
st_pervisor may not wish to acknowledge that an investigation is

underway. Then, the phrase "ro comment" is appropriate.

Additional details cc the handling of news media requests are

contained in 'Public Comments by Department of Justice Employees

Regarding Investigations, Indictments, and Arrests".

IINOOFMATION WHICH MAY BE RELEASED TO NE1,,S MEDIA CONCERNING

CRIMINAL  CASES 

a. General Information. The defendant's name, age, address,
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employment, marital status, and similar background information
may be released. If the defendant is a minor, no information
will be released other than to acknowledge that the subject is
a minor.

b. Charge. The sUbstance or text of the Charge, such as a
ci-Jiiplaint, indictment or information filed may be released.

c. Penalties. PenaltieS provided by law for successful
prosecution of such 4 Charge may be released.

.d. Investigating Agency. The identity of investigating or
arresting agencies, and the length or se of the
investigation-may be released.

e. Arrest. The circumstances immediately surrounding an arrest,
including the time, location, possession and use of weapons
and complete description of item seized may be released.

f. Offer in Corpromise, Revocation or Suspension. In the case of
an offer in compromise, revocation of license or suspension of
operations, the name of the person or firm sUbjected to such
action, the facts surrounding the action as contained in the
abstract on the case and details of all allegations to which
the person or firm has admitted may be released.

8. INFORMAT1DN NDT RELEASED TD THE PUBLIC. Under ND CIRCUMSTANcPS

will Bureau personnel release the following information to the
public:

a. Record. Defendant's prior criminal record.

b. Character. Observations about a defendant's character.

c. Statement. Statements, admissions, confessicrs or alibis
attributed to a defendant, or the refusal or failure of the
accused to make a statement.

d. Investigative Procedures. References to investigative
procedures, such as fingerprints, polygraph examinations,
ballistics tests, or laboratory tests, or to the refusal by
the defendant to submit to such tests or examinations.

e. Witnesses. Statements concerning the identity, credibility,
or testimony of prospective witnesses.

f. Evidence. Statements concerning evidence or argument in a
case, whether or not it is anticipated that such evidence or
argument will be used at trial.

g. Opinions. Any opinion, such as the guilt or innocence of the
accused, or the possibility of a plea of guilty to the charge,
or the possibility of a plea to a lesser crime.

h. Court System. Any statements concerning the effectiveness, or
lack of same, of the courts, judges, prosecutors, etc.

9. CIVIL ACTIONS. The guidelines listed above will also apply to
civil proceedings with the Government involving Bureau personnel.

10. CDDFDINATION WITH OTHER AGENCIES. Generally, any release should
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•

be coordinated with the office of the United States attorney or
State or local prosecutors, as well as other agencies partici-
pating in the rase, in accordance with that office's guidelines,
in order to achieve uniformity and improve working relationships.
However, the release of information is not dependent on the
other agency's approVal and circumstances may dictate that it be
made without such approval or coordination.

n. RESPONSIBILITIES 

a. Special Agents, Inspectors, Officers in Charge. 

(1) Bureau personnel filling these positions will be sensors
of public reaction to Bureau objectives, policy, programs
and aocamplishments, as directed.

(2) Inspectors located at posts of duty away from area
offices will have minimal public affairs responsi-
bilities. Generally, an inspector so located will
forward all local public and media inquiries, requests
for speakers and exhibits, other related inquiries and
sensitive matters to his/her area sLperviscr. On
occasion, an inspector may be requested by his/her area
supervisor to disseminate prepared information to the
public through the media or exhibits. As a result, these
officials should maintain contacts with the media in
their areas.

b. Resident Agents in Charge, Group Supervisors, Area Supervisors. 

(1) Bureau personnel filling these positions will, under the
direction of theirimmediate supervisor, respond to local
public and media inquiries, receive requests for speakers
and exhibits, report necessary information for the Bureau
to maintain a responsive, factual public affairs effort
and, generally, be viewed locally as the spokesperson for
the Bureau.

(2) Coordination of speakers and exhibits will require the
resident agent in charge, group supervisor, or area
st.pervisor to be responsive to requests, under the
direction of the special agent in dharge or regional
regulatory administrator, so that they may take advantage
of materials provided by the Bureau and there will'be a
distinct uniformity in response.

(3) The resident agent in dharge, group supervisor or area
sLpervisor may be requested to disseminate information
prepared at a higher level of supervision to the public
through the news media. As a result, these officials
should maintain contacts with the media in their areas.

- (4) The Bureau will be served best if 'speakers and thcse who
man exhibits. are local agents or inspectors. Accordingly,
field personnel frequently will be provided prepared
speedhes,.news releases and exhibits, reflecting Bureau
policy and activities.
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c. Special Agents in Charge and Regional RegUlatory 
Administrators, and Regional Directors of Investigations.

(1) Bureau personnel in these positions are responsible for
developing and maintaining an effective public affairs
program for their geographic areas of responsibility. To
provide the required public affairs sLpport and to
increase wiinunication between the field and the Office
of Public Affairs in Headquarters, each special agent in
charge, regional regulatory administrator and regional
director of investigatiors will designate a staff person
to coordinate public affairs within the limits of the
geographical area assigned to that office. However, the
special agent in charge, the regional regulatory
administrator and regional director for investigations
will ersure that he/she is fully apprised by his/her
designated representative of all matters having public
impact and that he/she approves of all action taken by
his/her qz)pointed representative. The special agent in
diarge or the regional director of investigations and the
regional regulatory administrator are responsible for
notifying the Office of Public Affairs, by direct
communication, of all pending field activities that are
newsworthy in nature and/or may have the potential of
becoming a sensitive issue. Such direct notification to
the Office of Public Affairs will be in addition to any
other required corrmunication with Headquarters that may
be required by the Assistant Director (Criminal
Enforcement) and the Assistant Director (Regulatory
Enforcement). Field activities that require Headquarters
notification will be reported to the Office of Public
Affairs as soon as they are brought to the attention of
the special agent in charge, the regional director of
investigations or the regional regulatory administrator,
so that the Office of Public Affairs has sufficient time
to assess the irrpact of the activity being reported and
advise the reporting official of the public affairs
action to be taken.

(2) The public affairs program will include writing news
releases, clearing neles releases, answering media
inquiries, disseminating prepared information, media
inquiries, determining program necessary for regional or
Headquarters public affairs, arranging news conferences
and reporting all sensitive enforcement actions. It will
also irclude the rrcrdinating of speaking engagements and
placing of Bureau exhibits, as the occasion requires,
throughout respective areas of responsibility. All field
public affairs activities, including the writing of
speeches, news releases, or providing exhibits with local
appeal, will be closely coordinated and cleared with the
Office of Public Affairs.

(3) When it is necessary to present the Bureau in total, as
opposed to specializing in criminal or regulatory
enforcement, the special agent in charge and the chief,
field operations, will be expected to make any
presentations a joint effort, calling upon the Office of
Public Affairs for equipment and/or advice if necessary.

(4) SP ecial agents in charge and chiefs, field operations,
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will submit as quickly as possible to the Office of
Public Affairs two copies of all newsclips, magazines and
trade journal articles relating to the Bureau activities
which appear in pdblications originating in their
geographical area of jurisdiction. These should be
"original" clips as opposed to Thermo Fax CT photo
copies, and will be mailed directly to the Office of
Public Affairs.

(5) Because there is a continuing need for photographs for
use with newspaper and magazine articles, the district
and field operations officvs will furnish appropriate,
current photographs (including motion pictures where
taken) and negatives Which relate to significant
activities (raids, arrests, seizures, etc.) to the Office
of Public Affairs. All photographs are to be accompanied with
an explanation of where, what and when. It is recomended that
these photographs be "action" oriented as opposed to the
evidence-type photographs needed for case work.

(6) The special agent in Charge will,coordinate all media events
7. through the regional director of investigations as necessary.
All contact by Criminal Enforcement field personnel with the
Office of Public Affairs will be coordinated through the RDI.

12. INFORMATION DEFINED. There are two categories of information created
by Bureau activities which generate most public affairs inquiries and
responses.

a. Operational Information. The first is informational .or operational
matters which may create public reaction and therefore deserve
consideration from the public affairs viewpoint. It is important
that all necessary steps be taken to ensure that the Office of
Public Affairs is informed ON A TIMELY BASIS of every major event
and work in which, the Bureau is involved. This will include, but is
not limited to, new or unusual investigatory or regulatory
techniques, distinct changes in operational approaches, and
proposed field actions which may cause public reaction.

b. Sensitive Information. The second is information of a sensitive
nature, and while ATF 0 3210.7A, Investigative Priorities, Proce-
dures, and Techniques, gives a complete explanation of sensitive
situations, it is generally a rAse, investigation or involvement,
which, if it becomes known, would be of considerable public interest
subjecting Bureau officials or those of the Department of the
Treasury to premature inquiries. While most sensitive incidents
stem from Criminal Enforcement work, these instructions are equally
applicable for Regulatory Enforcement, and should be followed. It
is imEx)rtant that sensitive situations be reported immediately by
telephone, day or night, to the Office of Public Affairs.

13. NEWSWORTHINESS AND PROCEDURES FOR RELEASE.

a. General Criteria For Decisions. 

(1) Possible Releases. Each arrest, seizure, indictment, and sen-
tencing, in addition to offers in cudizcrise, suspension,
revocation or recall of products, and major changes to Bureau
policy and decisions as they relate to possible release as
a news item.
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(2) Criteria for Release. In those instances where an
investigation or inspection has been made, the following
is basically the type of information needed on which to.
base a decision: -

(a) Name, age (where applicable) and address of person
or firm subject to investigation or inspection.

(b) v Location and time of arrest.

(c) Nature of violation (refill, possession of
untaxpaid whiskey, etc.).

(d) Property seized.

(e) Other participating agencies.

(f) Judicial status.

(g) If sensitive, why.

(h) Background of investigation or inspection (time
involved, men involved, undercover work, scope of
violation, etc.).

b. Notification.

(1) Advance Notice. It is extremely important that special
agents and inspectors notify supervisors before the
release of information to the news media, as far in
advance as possible, as to an expected action. When the

Office of Public Affairs has advance notice, it is better

able to recommend what should be contained in a release,

at whatever level, and which release technique should be

used. For example, in some rases where the significance

of the Bureau action deserves the best release of informa-

tion possible, it may be well to arrange news conferences,

set up interviews, and provide displays of such iterrs as

seized weapons, all of which take time. Where there is a

desire to have a press release on trial results, advance

knowledge on the identity of the defendants, the contents

of the indictment and similar information is vital in

order that the release can be prepared for delivery to

the news media the Im_ment the court reaches its decision.

(2) Interagency Cocoeration. It is the responsibility of the

special agent or inspector initiating the action subject

to release to determine if the United States attorney or

other prosecutor or cooperating agency intends to make a

separate release on the case, wants to make a joint

release, or wants to let ATF handle the release alone.

(3) Notification of Headcuarters Personnel. Once the

information has been reported by the special agent it

will be the responsibility of the special agent in charge

to forward that information to the regional director of

investigations. As appropriate, the RDI will be respon-

sible for forwarding information to the Office of Pdblic

Affairs. Information from Regulatory field personnel - -

should be routed through the chief, field operations, to
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the regional regulatory administrator who will notify the
Office of Public Affairs.

(4) Release Process. Once notified, the Assistant to the
Director (Public Affairs) will brief the Director, if the
situation warrants. If a determination is made that the
release will be nationwide, the originating field office
will be asked to gather the necessary information. For

Criminal Enforcement, the appropriate RDI will be the
contact point between field officrs and the Assistant
Director ,(Criminal Enforcement).

(5) Timely Notification. It shall be the responsibility of
the appropriate Headquarters directorate to ensure that
the Office of Public Affairs is notified in a timely
manner of newsworthy events in their areas; and, that
adequate information for release to media is provided the
Office of Public Affairs.

(6) Afterhours Contacts: After office hours, contact with
Public Affairs personnel can be made through the
Communications Center.

c. Long-Range Information Programs.

(1) TYPes. Although mudh of public affairs work will concern
the timely release of spot DaVS, the value of long-range

information programs cannot be overlooked. These will
include radio-TV spot announcements for a specific part

of the Bureau's mission, as well as exhibits, magazine
articles and wolicn pictures designed to inform the
public about the Bureau and its work.

(2) Staff Suggestions. It is hoped that the Bureau can
capitalize on the manpower resources of all of its

employees to the benefit of its public affairs program.

When field personnel conceive new information programs or

add to existing programs, they should submit these

concepts to the Office of Public Affairs for review and

evaluation. If the suggestions are in accord with the
public affairs program at a local level, the local
offices will be so advised and assistance will be given
in L-Tlementing the program for that locality. .

(3) Acceptance of Suggestions. If the new concept is
considered worthy of use throughout the region or on a
national basis, action on the program will be held in
abeyance until - it:is decided to make the program regional----
in concept or approval is given for a nationwide program.
If the program is local or regional, the Office of Public
Affairs will stand ready to advise and aRsist. If the
program is nationwide, Headquarters will coordinate all
of the activity so that all field office are acting in
concert.

d. Reporters and Photographers.

(1) Presence. Reporters and/or photographers arriving at the
scene of a crime after a raid and/cr arrest should be
afforded every courtesy and permitted to cover the story
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as long aS such coverage does not interfere with the

officers in the performance of their duties or present a

dangerous situation to the meMbers of the press or

bystanders. However, ATF personnel should take no action

to enwurage cr assist news media in photographing or

televising a defendant or accused person being held or

transported in Federal custody.

(2) Criminal Cases. Any special requests by news media to

accompany agents during their work should be dhannelled

through the special agent in dharge and the apprc9riate

regional director of invetigations. All such requests

will be forwarded to the Director through the Office of

Pdblic Affairs.

14. REPORTING REQUIREMENTS. The special agent in dharge and regional

regulatory administrator will also sdbmit a brief resume of

speeches and seminars conducted by personnel under their

sLpervision as an attadhment to the monthly PPP report. The

resume will include the following: (a) name of group, (b) nuMber

of persons in attendance, (c) topic(s) discussed, (d) other

pertinent information, such as sensitive inquiries made during a

question and answer period.

Director

Mr. DICKERSON. These hearings have had a positive, lasting impact on

this agency and should assist us toward improving our operations.

Mr. Chairman, last July I stated to you that I was determined to see

that the Gun Control Act was brought to bear forcefully upon the

criminal element in this country in order to curtail the criminal misuse

of firearms.
I have included in my statement a number of very recent cases in

which actions taken by ATF agents have contributed materially in my

opinion to this. I have cited a recent disruption of an organized group

who, through the purchase from licensed firearms dealers in this area,

and the use of fictitious identification, took a significant number of

weapons to New York City, which resulted in the arrest of a major

narcotic trafficker who was also involved in this type of activity.

A firearm trace was initiated following the murder of a New York

city police officer June 2. The 'weapon was traced to Florida where it

was determined that it had been purchased by a New York resident

using fraudulent identification.
Six other weapons were purchased at the same time, taken to New

York and sold. The defendant was arrested for violations of the Gun

Control Act on August 27, 1979 and was subsequently indicted. At the

time of his arrest, the defendant had been charged with burglary in

Nassau County, New York. He was subsequently convicted of burglary

and also entered a plea of guilty to the firearms violations. He was

sentenced to 3 years in prison on the firearms charge.

ATF has also used the Gun Control Act to impact on international

criminals. For example, in September 1978 Colombian authorities ar-



11,

185

rested three terrorists after they attempted to kidnap the former Colom-
bian Ambassador to France. Weapons used during that kidnap attempt
were identified to us and were traced to a resident of Miami as part of
a purchase of 100 such weapons. We have used the authorities we have
to support the activity of the Drug Enforcement Administration in a
number of joint cases and cases in which we have been able to target
and take action against narcotic violators who were involved also in
illegal weapons activities.

I won't read all of these. They are here for those who would like to
read them.

I would end my statement by saying I believe that I have complied
with the commitments I made to this committee and I have submitted
documentation. I feel we have not, since I have been in the organiza-
tion, continued activities which sometimes are questionable. I feel that
we have taken administrative action to insure that we will operate as a
professional, valuable enforcement agency, and to insure that a major
impact is brought against the illegal use of weapons.

I would make only one other point. A number of witnesses have test-
ified here this morning, and I know that you have other documentation
that you want to ask questions on. But I would point out on each of
the instances, as I heard them, these are actions that took place prior to
the time I was appointed Director. Nevertheless, to the extent we can,
we will be very happy to try and answer questions relative to those
instances.
Thank you, Mr. Chairman.
Mr. DAVIS. Senator, if I might comment briefly. I also want to share

the Director's appreciation for these hearings because I think they have
been helpful and constructive and you have made them so.

Second, I wanted to voice the support of the Department for the
steps that the Director has articulated in his opening statement. We
think they are important steps to try and bring structure to the program
and as a necessary part, to have clear stated policies. I think the Di-
rector has made admirable steps in that direction.

Third, I wanted to voice something of the problem that I think exists
in this kind of hearing. During the earlier part of the afternoon, one of
the witnesses referred to you as "Your Honor," and I could understand
that because in a sense we are here retrying cases in front of you,
sitting as Senator, and in the role of judge along with the committee.
And I heard one lawyer give almost a defense summation. I know
because I was a lawyer, a trial lawyer and I have given summations,
too. I just want to use it as an example to show the kind of a problem
that exists.
Mr. Vingino's lawyer said, "Well, there was only something on the

tape which said, 'Oh, you, you are a felon'," and then said it was his
contention that his client didn't say it. One can presume, however, that
the Government's contention in the trial was either that his client said
that or that it was said in front of his client, and that therefore what
was involved in the course of the trial was the question not only of out-
of-State sales, but also whether somebody was prepared to sell guns to
convicted felons, one of the key prohibitions in the act.
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Also, when Mr. Mulcahey testified, there was the discussion of all of
his weapons that were seized. According to the number I have here, it
turned out that of the 106 weapons seized, 21 had previously been re-
ported stolen.

I only say that because it is very difficult in these hearings to retry
old cases. There are always many unknown facts because none of us
were there to hear and listen.
The Director, his colleagues, and I will try to answer any of your

questions, and those of the committee. I just thought that having
listened to those witnesses, very effective witnesses who made some
very good prints, I wanted to make these comments.
Senator DECONCINI. Thank you, Mr. Davis. Let me comment that this

is not a trial.
Mr. DAVIS. I didn't mean that in the negative sense.
Senator DECONCINI. I understand. I want to put you at ease, and

BATF. I didn't consider the remarks as a statement relating to the
merits of the case. What is important is, I think, the attitude, to me, at
least, the acting chairman, the attitude of the Department now versus
then, and I think these cases only point out how deplorable the attitude
of the BATF was by the fact that there is continued—what I consider
overenforcement—once acquittal is achieved.

I do agree with you, Mr. Dickerson, that the cases brought before us,
as far as the arrests were made, and the violations were all prior to your
being appointed, and your representation, and your efforts to make the
corrective changes, and that is not intended here on any of the cases.
However, let me ask this: Relating to the cases that were here, and then
I will get to your response to a few questions, is there a policy now in
the BATF that when a matter has been resolved criminally in favor of

the defendant, that you proceed with administrative revocation of a

licensee?
Mr. DICKERSON. No, Mr. Chairman. I think as I point out in my

statement, there have only been two instances in the last year that took
place. There has never been a policy to automatically do that. Certainly

in the past those actions were taken sometimes when it was felt the civil

action could be sustained even though criminal action was not

sustained.
However, it would be, as compared to the policy statement that I

have issued, even more difficult to follow that course.
Senator DECONCINI. Second, when you took office, if you feel that it

was incumbent upon yourself to review any of the pending revocation

matters that related to acquittal of prior criminal cases—have you

looked at any of those cases?
Mr. DICKERSON. I did not go back and try to review cases that took

place prior to my coming in. I have seen only those cases which

normally would come before me.
Senator DECONCINI. Do you think it is inappropriate to review cases

that are under revocation hearing now that stemmed from acquittal of

the criminal case?
Mr. DICKERSON. I am not sure there were any cases.
Senator DECONCINI. We heard of some here today where the person

was—the case was dismissed and yet there is still revocation.
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Mr. DICKERSON. I think there is a real problem here, Senator DeCon-
cini, in that most of these situations that have come up are in the
judicial process now.

Senator DECONCINI. You are talking about the administrative judicial
process, for the most part?
Mr. DICKERSON. The administrative.
Mr. DAVIS. I think the Vingino case is in court.
Senator DECONCINI. But even if it is in court, my question is not will

you change, I am asking you will you reassess it based on the fact that
there was an acquittal? I don't think it is my prerogative to make any
suggestions to you regarding the outcome of the case, but based on the
testimony here, the first two witnesses, it seems to me, merit your
consideration, to look at those cases because they both resulted in
acquittals and why have you proceeded with the administrative efforts?
Mr. DICKERSON. Unfortunately, on the Hayes case, there were two

actions, one was the review of the license in which the license was
restored, second is the administrative forfeiture within the judicial, and
there are negotiations going on between the U.S. attorney and the
Hayeses on this case. In fact, the U.S. attorney asked us not to discuss
those since we are not processing forfeiture action, and have done
nothing more than comply with the wishes of the U.S. attorney to
supply factual information as requested.

Senator DECONCINI. Mr. Dickerson, can you tell me if the people
listed here were, or would you inform me, are undercover agents or
informants for the ATF case in the Hayes case?
Mr. DICKERSON. In the Hayes case, the record would reflect that they

were undercover agents.
Senator DECONCINI. Those are law enforcement agents?
Mr. DICKERSON. Law enforcement agents.
Senator DECONCINI. And were in your employ?
Mr. DICKERSON. One was a State agent.
Senator DECONCINI. So there was a State case in addition to yours?
Mr. DICKERSON. I do not know whether there actually turned out to

be a State case or not, but I know one person was a State agent.
Senator DECONCINI. Can you tell me why you would continue to

pursue, in light of the evidence to date, revocation?
Mr. DICKERSON. The revocation is not being pursued in the Hayes

case. I believe they were issued their license as of October 1, 1979.
Senator DECONCINI. The only pending thing is the suit against guns?
Mr. DICKERSON. Yes, against guns themselves, and that is in the

courts.
Senator DECONCINI. Divorcing the Hayes case for a moment, what is

the general justification to pursue a case for the weapons after a license
has been reinstated and after a person has been acquitted of a criminal
offense? What would justify that?
Mr. DICKERSON. Under the policy that I have, it would not be

justified. We would promptly return the weapons, unless, of course, the
person is precluded from having them.

Senator DECONCINI. You are telling the committee, Mr. Dickerson,
that what has happened as far as you are concerned is in the courts and
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the judicial process, but you don't anticipate another incident similar to
the one brought to us before on the Hayeses, where you have acquittal,
where you have the recent statement of a revoked license, you don't
anticipate assuming, based on your policy of trying to keep control of
the weapons, the firearms?
Mr. DICKERSON. With regard to seizure, there would be a greatly re-

duced number of weapons that will be seized. It will not be our policy
to seize. That is set out.
Second, it will be our policy, once there is an acquittal or dismissal,

to return the weapons unless there is some mitigating circumstance.
Senator DECONCINI. Let me say this for the record. That is a relief for

the future. I realize you are not responsible for the past. I think it is a
black spot on BATF's record in the past, and some of that, there isn't
much going to be done except the people who will be injured will have
their resource. But it is encouraging if in fact your policy sets out
clearly what weapons will be taken and what weapons will be returned,
based on certain actions that are taken either criminally or civilly, or
under revocation. This is something that I compliment you for doing,
and indeed, if this bears out your testimony, and I have no reason to
believe it won't, you have indeed come forward with the response as
you mentioned in your letter of September 7.
My question to your fine responses here, why has it taken so long?

Has it been an internal struggle to put it together, and can you explain
the process of coming up with this? I would like to know why the time
lapse. And did these hearings prompt this action?
Mr. DICKF.RSON. Certainly it prompted this, but all of these things

have been started and are in process or implemented.
I think the only answer I have, and I have asked myself that question

often, is that in many of these things it is necessary to go back and set
up a group to study, and to come up with some well-thought actions to
take. I just wouldn't go back and say: You shall do this, you shall do
that. I had them studied. I wanted them to come up with something
that would be logical and would be included in the law enforcement
responsibilities. That took some time.
The actual implementation did not commence immediately. The re-

view of the documents had taken some time, and I might say that there
has been a competition with a number of other priority things that are
going on in the Bureau at this time. Mr. Davis is well aware of the total
deregulation program we have; the new regulatory system for distilled
spirits plants, new regulations for wineries, on and on. So it has been in
competition with that. I have given it a priority. I have tried to move as
fast as I could on these things, but certainly the fact that the date of
this hearing was set did provide an incentive for people to move a little
faster.
Mr. DAVIS. At the Department as well. The first document, which is

the Firearms Policy, is something that I think does take a long time, if
you want to put together a document that you hope you can hand out
not only to the congressional committees, but to the agents to give
them a better sense of direction. ATF has a difficult responsibility. A
law enforcement agency obviously can never know ahead of time, of
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those it investigates, who is going to turn out to be guilty or not guilty.
On the other hand, it does have the responsibility to make sure that it
is protecting the right of the people who turn out not to be guilty. At
the same time, there is a responsibility to try to do something with the
very difficult gun problem in terms of guns used in .crimes, and try to
stop that. When you talk about a firearms policy, to try to come up
with the best approach, it takes a lot of work, a lot of debate and a lot
of discussion and even that document must be viewed as an evolving
one. Certainly the Bureau has to look at situations as they change. They
have to go into individual localities, to work with local authorities to
view the local situation.
But I think in terms of time, it is a reflection of the seriousness of

the endeavor that the Department and BATF have been trying to
attend to.

Senator DECONCINI. Mr. Dickerson, in the process of putting together
your policy and the other supporting documents here of compliance
with your letter of September, did you encounter resistance within the
Treasury Department?
Mr. DICKERSON. No, sir.
Senator DECONCINI. You had total cooperation?
Mr. DICKERSON. From Mr. Davis' office and from the Department.
Certainly there might be little points where we disagree, but not

resistance.
Senator DECONCINI. The matter of pending cases kind of disturbs me.

Being a former prosecutor, I can certainly understand the admonish-
ments or advice you have from the Justice Department not to discuss
pending cases and I won't infringe upon that, and I would expect you
to exercise that if we go into executive session, if I feel I need further
testimony. However, once a case is in the Justice Department for
prosecution, are you involved with the plea bargaining, or is that totally
within the prosecutor's-
Mr. DICKERSON. We would not be involved in plea bargaining. They

might, as a courtesy, ask us.
Senator DECONCINI. But generally you are not taken into that

process?
Mr. DICKERSON. No.
Mr. DAVIS. I would like to caveat that in terms of plea bargaining. It

sometimes involves discussions with agencies regarding future coopera-
tion of individuals.

Senator DECONCINI. But as a policy, you are not part of that?
• Mr. DAVIS. Not the decisionmaking.

Senator DECONCINI. What about the process where specialists on your
staff would be brought in to do further investigation? Do you ever
initiate that, or is that always done by the prosecutor, once it is turned
over to the Justice Department?
Mr. DICKERSON. There are two things that could happen on a case.

We could, or the U.S. attorney could take action on administrative for-
feiture. If we did it, of course, obviously we would initiate the investi-
gating mechanism in deriving the information.

If the Justice Department did it, they probably would request us to
do this. So we would be involved in supplying additional information.

64-664 0 - 80 - 13
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Senator DECONCINI. In a pending revocation case in Tucson, Ariz.,
you have, since you have been in office, flown in Mr. Galbraith on
several occasions to participate in that case. That is the Simon Perri
case. Is that on your initiation, or is that based on the prosecutor's re-
quest? Do you know? I think Mr. Galbraith is from your regional
counsel's office.
You don't have a Mr. Galbraith?
Mr. DICKERSON. We have the Simon Perri case. He has appealed to

the Ninth Circuit Court of Appeals.
Mr. DEssLER. Mr. Galbraith is an attorney in the regional counsel's

office who was assisting in the preparation of this case.
Senator DECONCINI. For the U.S. attorney?
Mr. DESSLER. For the U.S. attorney.
Senator DECONCINI. My question really goes to how does someone

from your general regional counsel's office get involved? Is that at the
request of the U.S. attorney?
Mr. DICKERSON. We revoked his license; he then had the option of

appealing further within the organization to our administrative law
judge, or taking an appeal through the U.S. Justice Department judicial
system. He chose to go into district court and appeal our administrative
action. The court upheld our action. He then chose to file an appeal in
the Ninth Circuit Court of Appeals. We would not then initiate action,
but obviously part of the appeal record would be what has happened in
the past.

Senator DECONCINI. So you were requested by the U.S. attorney-
Mr. DESSLER [continuing]. Asked our office to assist them in the

preparation.
Senator DECONCINI. That is how Mr. Galbraith got into it?
Mr. DESSLER. Yes, sir, that is correct.
Senator DECONCINI. He was also brought in before the appeal down

in Tucson?
Mr. DESSLER. That is correct.
Senator DECONCINI. Was that at the same procedure where the U.S.

attorney asked that?
Mr. DESSLER. That is correct.
Senator DECONCINI. Is that done by a formal written request, or just

a telephone call?
Mr. DESSLER. Normally we would accept a telephone request.
Mr. DICKERSON. Would this appeal be an action in which we are

involved, and he represents us? .
Mr. DESSLER. No; this is a situation where the individual has ap-

pealed to the court.
Mr. DICKERSON. The court reviews the record.
Mr. DESSLER. The U.S. attorney has called us and asked us for assist-

ance in helping him to prepare the case for the court.
Senator DECONCINI. So the point I am really trying to get to is in the

course of these appeals, or in the course of the criminal prosecution,
when the U.S. attorney is involved, he then directs the case?
Mr. DESSLER. That is correct.
Senator DECONCINI. He then asks for your assistance and of course

you respond if you can.

•

•
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Mr. DESSLER. That is correct.
Senator DECONCINI. You have washed your hands from the stand-

point of the strategy of attempting to conduct the criminal part of the
case, or the revocation appeal; is that correct?
Mr. DESSLER. That is absolutely right.
Senator DECONCINI. Is that set out in the policy any place or not as

to your general counsel?
Mr. DEssLER. No; it is not set out in the policy. It is just normal

procedure for us to respond to any request from the Justice Depart-
ment for assistance.

Senator DECONCINI. What kind of a procedure do you have to insure
that your agents or your regional counsels are not actually sitting there
with the district attorney telling them what to do?
Mr. DESSLER. I don't have any actual control of that. They are not

instructed to actually run the trial. In fact, they are not permitted to do
that. Any assistance that they give is purely at the request and insist-
ence of the U.S. attorney.
Mr. DAVIS. I wouldn't want to leave that impression—I was in a U.S.

attorney's office, albeit 7 or 8 years ago—and there are always conversa-
tions back and forth with agents, and the people from the agencies
about what do you think about this, what do you think about that? It
was not, when I was a prosecutor, giving up the decisionmaking re-
sponsibility. Those were my decisions, but certainly when you are
asking a law enforcement agency for information to help you have
more facts and you are asking somebody frequently who has been
working in the criminal area for 20 years, you want to draw on that
experience. I would be surprised if there isn't some informal conversa-
tion back and forth about opinions.

Senator DECONCINI. I can appreciate that, Mr. Davis. My concern is
that these cases that have been brought out vary, I know, and they all
occurred, in the actual arrests, and even the acquittals prior to Mr.
Dickerson taking over. I am interested in knowing just how much
pressure, if any, is coming from BATF toward the district attorneys
now to continue pressing these cases. I get a feeling that, you know, if
you had been there in 1977, in the Hayes case, and this had been in
operation, the Hayes case would not have proceeded near as far as it
has. I also get the feeling that you don't feel it is proper for you to go
back and reassess and pull back on that case because you weren't there,
and it is in the hands of the U.S. attorney, or the Perri case, or some of
these other cases.
My concern is, What assurance can the committee have that this is

going to be followed, and in fact is not being subverted by your
regional counsel, or your agents, who want to pursue the case once it
gets to the prosecutor? Having been a prosecutor, I know that a lot of
police officers do take a very, very deep interest in seeing that case and
they will camp out at the doorstep of the prosecutor and hound them a
little bit to be sure that case is given everything.
Do you have any policy or procudures to attempt to prevent that?
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Mr. DICKERSON. The policy with regard to the forfeiture and the pol-
icy with regard to the administrative action clearly sets out to prevent
just that happening. I can't may sometimes this doesn't happen. But
basically we live by the judicial system and we live by the policies set
out by ATF.

I would certainly have strong feelings against one of our personnel
who took action on his own, which was contrary to policy that we set
out. But again, I would put forth the caveat that Mr. Davis brought out.
There is a close working relationship between the members of our
counsel in the field and the U.S. attorneys. They do ask for advice.
There may be times when that advice, after it is asked—

Senator DECoNam. Do you know of any—maybe it is too soon to
come across it—but do you know of any times where your counsel or
agents have called the U.S. attorney and have indicated this is, whatever
prosecution they are proceeding, is not your policy?
Mr. DICKERSON. I am not sure.
Senator DECONCINI. Prior to this being actually published, I guess

there has been some policy and compliance with this.
Mr. DICKERSON. Of course the initial process is that the agent does

the investigation, the findings of his investigation are presented to the

U.S. attorney, who makes the decision to prosecute.
Senator DECONCINI. What would you do, Mr. Dickerson, if you

found out that there was prosecution by the U.S. attorney that was

contrary to your policy? Would you feel obligated to call that to the

attention of the U.S. attorney through your regional counsel?
Mr. DICKERSON. Yes; I think we would point out—I think we would,

as a matter of course, point out it is contrary to our policy, but I should

also stress that this would not necessarily be binding on the U.S.

attorney.
Senator DECONCINI. I understand that. I think that is a good point to

bring out. You have no reluctance to call clearly to the attention of the

Justice Department your policy?
MT. DICKERSON. No, sir.
Senator DECONCINI. And will you do that through a formal process

with this, to this, the prosecuting attorney, through the district attorney?

Mr. DAVIS. I have also discussed with the Deputy Attorney General

our preparation of a new firearms policy. We will send that over to him

so that the Justice Department will have a better understanding of the

Bureau's position.
Mr. DICKERSON. Unfortunately, it is sort of, as you also know, a bar-

gaining process. Each is trying to set up his own prosecuting guidelines

and all of these policy steps that we have taken are in compliance with

many of the guidelines that I have seen published in the U.S. attorney's

office. Some are not as strict as ours. We will certainly let the Justice

Department know what our policy is because they now are reviewing

and trying to standardize some of these prosecution guidelines. We will

let then know.
Senator DECONCINI. Would the Justice Department have, assuming

you were in a case, a criminal case, an acquittal was given back by the

jury or dismissed by the judge, you still would have control of the

weapons that were confiscated; is that right?
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Mr. HIGGINS. Not necessarily, sir, if it was a judicial forfeiture, the
court has it.

Senator DECONCINI. If it is not a judicial forfeiture, does the U.S.
attorney have anything to say about the return of those weapons?
Mr. HIGGINS. It falls within the control of the Bureau.
Senator DECONCINI. Totally. Thank you.
Your policy as set forth here, I presume, are effective today, on the

date of this, April 1980, is that correct?
Mr. DICKERSON. Yes, sir.
Actually, insofar as it pertains to the firearm strategy policy, we have

been living more or less with that policy for the past several months.
Senator DECoNciNi. And the supporting documents that you place

here also represent some of the exhibits in reference to your policy—
those are all in effect now?
Mr. DICKERSON. All of the documents I submitted to you, yes, sir;

many in effect very recently, but they are in effect now.
Senator DECONCINI. Can you tell us, Mr. Dickerson, how many

inspectors serve within your Office of Inspector?
Mr. DICKERSON. Within our Office of Internal Affairs?
Senator DECoNciNi. No, within the agents who do inspecting of the

licensed dealers.
Mr. DICKERSON. We have approximately 700 inspectors who are in-

volved in inspecting licensed dealers, but also involved in wineries and
distilled spirits plants. About 100, I guess, would be in terms of man
years. It wouldn't be individuals, but in terms of man-years, about 100
man-years devoted to the firearms program, inspection.

Senator DECONCINI. Is this the last year, 1979?
Mr. DICKERSON. We can provide that. That is just an estimate at this

point. We have the exact figures.
Senator DECONCINI. Based upon your licensed dealers cases, you

obviously are going to have less; is that right?
Mr. DICKERSON. No; that is different. There are two different aspects

to this. We are providing manpower through the Regulatory Enforce-
ment Division and the Criminal Enforcement Division. We have 700
inspectors, about 100 man-years, going out looking in the records, try-
ing to make sure the records are right. They may take compliance
action, which could lead to revocation, letter of admonition, and in the
future through a possible change of regulation, possibly suspension. A
good bit of their effort, however, as has been set out by the policy, is to
educate the dealers, work with then, try to be cooperative with them,
try to get their cooperation. We also have a Criminal Enforcement
Branch which has 1,500 criminal enforcement investigators. They would
only undertake an investigation if there was indication of criminal
activity.

Senator DECONCINI'. How many investigators now?
Mr. DICKERSON. 1,500. But actually dealer investigations are an ex-

tremely small part of the criminal enforcement program.
Mr. DAVIS. The 1,500 is for the entire operation.
Senator DECONCINI. You make some reference, and I didn't follow

quite all of it, regarding the gun shows. Please correct me if I am over-
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stating it a bit. This seemed to be the problem area of a great deal of
gun trafficking, and you were moving more in that direction. Have you
since you have taken office improved investigating relating to gun
shows?
Mr. DICKERSON. Yes; we have individuals at gun shows.
Senator DuCoNcim. When you do that, do you have a suspect list or

do you have someone that you are in some sort of criminal investiga-
tion that leads you to the Tucson, Ariz., gun show, and thereby you are
going to go into that show?
Mr. DICKERSON. Normally it would come about from a number of

ways. It might come about from a request by the local law enforcement
agencies.
This is probably the most common way it would be brought to our

attention, that Mr. X was dealing in this and would give us a problem.
Senator DECONCINI. What percentage in your opinion, if you have it,

of the crime involved in guns come from gun shows? Did you ever
make any assessment?
Mr. DICKERSON. This would be very hard to tell. There are very sig-

nificant criminal acts that have been committed by guns so obtained,
but it would be very difficult to assess. 'The very fact that guns are sold
through the gun shows by nonlicensed dealers means there is no record.

Senator DECONCINI. How many cases have you had since you became
Director of arrests as they relate from gun shows, individuals from gun
shows?
Mr. McGuiRE. Where the individual himself participated in the gun

show? Mr. Dickerson has approved somewhere in the neighborhood of
four or five since he became the Director. Those are ongoing.

Senator DECONCINI. Those are ongoing cases now?
Mr. McGuiRE. Yes. I think there is one.
Senator DECONCINI. Do you find from your involvement in this

activity that these swap meets are common places for licensed gun
sales?
Mr. HIGGINS. Yes, flea markets.
Senator DECONCINI. Is that an area that you are involved in?
Mr. HIGGINS. We are involved on a permission basis. We do have to

have supporting evidence from local officers, rely on informers, or
something of that type. We don't go into any of the type of activity you
might say "cold turkey," not knowing something is wrong. We just
don't do it. But we do think that allowing licensed dealers to sell within
their home States will alleviate a lot of this problem.
Mr. DICKERSON. Mr. Chairman, you made a statement that you inter-

preted my remarks to mean that we were paying more attention to gun
shows. This isn't true. There are a number of cases that will be initiated
at gun shows, which will also decline, probably not as much as the
decline we see in the dealers, because sales at gun shows continue to be
a serious problem. 'The comment I made, that I thought one of the
ways we would try to deal with this problem is to legalize sales at gun
shows by dealers, in other words, permit an authorized dealer to go and
make sales.
We believe this will discourage this type of illegal sales and it will

also provide.a record.

•
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Senator DECONCINI. Going back to gun shows, you made a reference
there seems to be a flow of guns through gun shows. Can you explain
or expound on that a little bit for the committee? Is this an organized
effort to use gun shows to sell?
Mr. DICKERSON. No, sir. It doesn't mean that at all. I think a legiti-

mate recreational purpose for gun shows-
Senator DECONCINI. I mean individuals who are using gun shows.
Mr. DICKERSON. No doubt there are individuals who do use gun

shows and acquire a sizable amount of weapons and do use gun shows
as a basis for sales primarily because we don't permit the dealers there.
That means he could sell probably at a higher price. I could document
it.

Senator DECONCINI. I am just interested in how the legitimate gun
show, how it is used to sell the illegitimate weapons.
Mr. DICKERSON. I will cite one case, if I can remember it, in which

we surveilled an individual who would go from dealer, to dealer, to
dealer, and he would make a purchase from each dealer until he
accumulated a stock of guns. He would then immediately go to the gun
show, and sell those at the gun show. That is the type of illegal activity
that concerns us.
Senator DECONCINI. In your policy published here, is that part of

your policy of how your agents are to treat gun shows, and any
involvement of suspected nonlicensed sales?
Mr. DICKERSON. In the past, what happened, sometimes there would

be random attempts to make purchases at gun shows. Now we would
only investigate an individual if we had pretty reasonable suspicion
from other sources that he was engaging in this, not as a collector, but
attempting it as a livelihood and had knowledge that what he was
doing, was contrary to the law, and doing it in such volume that in
most likelihood it would contribute to the flow of guns in the criminal
activity.
One of the things that I think we will certainly dwell on is if this

person is knowledgeable, knows he is breaking the law, indicates that,
and in most cases we will do this with electronic surveillance.
Mr. DAvis. The policy in relation to gun shows, to focus on what Mr.

Dickerson said, is not to investigate at random but where there is some
indication somebody is knowingly dealing illegally. This was put into
effect in October 1978, to try to deal with problems at that time.

Senator DECONCINI. I have other questions, Mr. Dickerson, and I will
submit them to you for answers. It is getting late. You folks probably
have other things you would like to do, too. Let me go back to this
Hayes case. It bothers me.

I realize it occurred, most all of it, before you became Director, and
before you implemented some of these policies.
Do you know who proposed a settlement in the Hayes case to return

the guns in return for releasing the agents from liability? Was that the
Justice Department's or you?
Mr. DICKERSON. It would have to be the Justice Department. Cer-

tainly we would not.
Senator DECONCINI. You cannot make such a recommendation?
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Mr. DICKSON. Unfortunately in that case, that is one the U.S. attor-
ney asked me specifically not to discuss. I would be happy to go into it
in detail if he would release me. I will supply the information to you.

Senator DECONCINI. I would like to know that, if you would advise
the U.S. attorney. I would like to do it in executive session, or off the
record. That case bothers me. And what I am interested in knowing is
what involvement, if any, BATF has in that settlement offer.
Mr. DicicmoN. In fact, I am really not knowledgeable, but I will try

to find out.
Mr. DESSLER. I might mention, Senator, that the procedure apparently

is in line with the Department of Justice regulation€ in which they
specifically provide for and approve of obtaining these harmless agree-
ments in connection with all seized properties. The citation to the
Justice Department regulations is 28 CFR 9.7(b). So apparently it is a
standard procedure that the Justice Department encourages in all seized
property cases.
Senator DECONCINI. Mr. Davis, just from the standpoint of personal

observation, when you hear the testimony of these witnesses without
trying a case, does it strike you that they ought to be reviewed by
Justice or somebody, even though they are emotional, and they have
lawyers, and I understand the setting here.
Mr. DAVIS. I would like to draw a distinction. I clearly agree with you

that the Hayes case certainly seems to warrant some review at the
Justice Department. I don't know all of the facts. My response is based
on the paper and what I have heard here.

Senator DECONCINI. I am just asking you personally.
Mr. DAVIS. I think certainly the Hayes case does appear to warrant

some further consideration. Maybe there are some other facts that have
not come out here and somebody can make that judgment, but I would
concur with you on that.
On the other two cases, based on the information that I have learned,

I think probably there is nothing wrong at all with them being looked
at to make sure, but I would draw a distinction from the Hayes case.

Senator DECONCINI. How about the Vingino case?
Mr. DAVIS. Listening here to the discussion—if those tapes, or if there

was evidence, that suggested that he was knowingly, willingly selling
guns to a felon; and that case ultimately did not go forward because of
the suppression of the tapes because of the lack of quality of the
tapes—I am not sure I would not proceed. I wouldn't want to voice an
opinion here which would suggest that I am encouraging the Justice
Department in that case to really not proceed because the prohibition
on selling guns to felons is a very important part of the restriction.

Senator DECONCINI. I agree.
Mr. DAVIS. That is why that one disturbs me, if that turns out to be

accurate.
Senator DECONCINI. The Vingino case is a revocation and that case is

on appeal.
Mr. DESSLER. It is pending in the U.S. district court.
Senator DECONCINI. So you are out of that case from the standpoint

of processing?
Mr. DESSLER. That is right.

•
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Senator DECONCINI. I just have to comment that those cases certainly
point out that there has been a need for what you have attempted to do
here and I think properly have, and I hope, Mr. Dickerson, you can
implement all that you have brought before this committee, that the
BATF ought to be a viable, strong enforcement arm of the Federal
Government, one that is cognizant of our civil liberties and one that
follows the mandate of Congress not to regulate the ownership and
'possession of guns beyond what is mandated, and I am pleased with
what you have submitted here.
The staff and myself will review it and may have some questions

regarding it. But I take it as a step forward from the standpoint of the
responsiveness of the Treasury Department and the BAIT' that you
have indeed come forward with substantial changes, with a policy re-
garding the number of areas that I think have been flagrantly abused
by BATF in the past, and I hope that these hearings will be construed
as a constructive effort on the part of the oversight of the Appropria-
tions Committee to assist you to implement these policies.

I think it may take many years to overcome some of the abuses and
some of the problems that BATF has been involved in, but I don't
think that that has to keep us from attempting to improve it and make
it the quality law enforcement agency that I think you want it to be.

With that, I want to thank you, Mr. Davis, Mr. Dickerson, and
gentlemen, for your time, for your patience, for the thoroughness in
what you have brought before the committee. I want to also indicate
that we would like to review this information and perhaps discuss it
with you either in a committee session or in private, depending on the
nature of the information.
Do you have any further statements?
Mr. DAVIS. Thank you, Senator. We welcome these hearings because

I think they have been constructive. We also welcome your comments
on what has been done and your further suggestions because there is
no notion that further suggestions are impossible. They certainly are
possible.

Senator DECONCINI. We will submit further questions.
Thank you.
[The information follows:[



198

QUESTIONS SUBMITTED BY SENATOR DENNIS DECONCINI

Question 1A: With respect to the Donald Vingino case,
)lease explain why BATF initiated its investigation.

Answer: In late 1976 and early 1977, the Tucson Police
Department advised ATF that it had received information
that the Arizona Traders Company, of which Donald Vingino
was one of the officers, was engaged in the sale of fire-
arms without completion of the required Federal records.
This information was essentially word of mouth and did
not involve any specific evidence of wrongdoing.

This information was partially corroberated by a prior
investigation conducted by the Tucson Post of Duty in
1972 in which ATF received similar information. During
the investigation, a convicted felon informant purchased
a handgun from Arizona Traders without completion of any

paperwork after advising the salesman that he was a
convicted felon. Following this purchase, a compliance

inspection was conducted at the Arizona Traders and
confirmed that there was no record of the sale to the
convicted felon informant. The inspection also found 15

other firearms on the premises which were not recorded

in the firearms records of the Arizona Traders. Arizona
Traders was cited for failure to comply with the Federal

record keeping requirements and a followup inspection in

September, 1973 showed that the recordkeeping deficiencies

had been corrected. The investigation was discussed with
the United States Attorney's Office in Tucson, and a decision

was made not to prosecute the case based on the purchase

of only one firearm.

Based on the prior investigation and the information that

the Arizona Traders was again involved in the sale of

firearms without completion of proper paperwork, the
investigation was initiated which led to criminal and

administrative action against Donald Vingino and Arizona

Traders.

QUESTION 1A: With respect to the Paul A. Hayes case,
Dease explain why ATF initiated its investigation?

ANSWER: On January 30, 1978, ATF was contacted by
Captain Larry Standard of the Valencia County, New Mexico
Sheriff's Department. At that time they had a subject
named Juan Jose Sosa in custody. Sosa had just been
arrested by a game warden while rustling cattle in
Valencia Caunty. When he was approached by the game
warden he had attempted to throw away a .22 caliber
revolver; however, the firearm was retrieved by the
game warden and Sosa was brought to the sheriff's office.

Sosa, through an interpreter, gave a sworn statement
as to how he had acquired the firearm. He stated he
was an illegal alien and when he had tried to purchase
the firearm at Cole's Mercantile in Bosque Farms, New Mexico,
he was told he could not purchase the firearm for that
reason. He stated that Hayes told his employer, Max Perea,
that he could buy the firearm and give it to Sosa.
Perea then signed the paper (ATF Form 4473) and he,
Sosa, paid Hayes the money and Hayes gave him the gun.
Perea, who is a resident of New Mexico, also gave a sworn
statement.

Because of the incident involving Sosa, and in light of

additional reports which ATF and local law enforcement
officers had received concerning questionable disposition
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of firearms by Hayes, it was decided to initiate this
investigation. Hayes' fencing of stolen firearms was
subsequently corroborated in a conversation between
Mrs. Hayes and the undercover ATF special agents on April 5,
1978. She told them that they sometimes bought "stolen"
firearms that were not in their books. She said they sold the
"stolen" guns to their friends and didn't have to log them
in the record. This conversation was electronically monitored.

QUESTION lA

With respect to the Patrick Mulcahey case, please
explain why BATF initiated its investigation?

ANSWER

In July 1974, ATF agents in Columbia, South Carolina,
responded to a request to assist local officers in the
service of a search warrant for stolen property.
Approximately $60,000 worth of stolen firearms and
explosives were recovered during this search. In an
effort to cooperate, the subject of this investigation
identified Patrick M. Mulcahey, a licensed firearms
dealer, as his outlet for many stolen firearms in the
past, including several firearms from the same thefts
which were the sources of the firearms recovered in
this investigation.

ATF and local enforcement authorities had received
information on numerous occasions regarding Mr. Mulcahey's
activities as a fence of stolen property particularly
military firearms and explosives stolen from nearby
Fort Jackson. In addition, Mulcahey and a friend who
worked at Fort Jackson, in the armament department,
were known to conduct a large scale firearms business
at local gun shows. Based on these criminal activities,
Mulcahey was identified by ATF as a significant criminal.

Based on this information and the new probable cause, a
Federal search warrant was executed on Mr. Mulcahey's
premises. ATF recovered a quantity of stolen U.S.
Government hand grenades and artillery simulators and
discovered that his firearms records were nearly non-
existent. In a plea bargaining process, Mr. Mulcahey
elected to surrender his firearms license in order to
avoid prosecution.

In May 1976, ATF was in the midst of a major statewide
undercover investigation in South Carolina when addi-
tional allegations surfaced, indicating Mulcahey's
active dealing in firearms and fencing of stolen guns.
The undercover agents visited Mulcahey at his residence,
and with no prior introduction, purchased three firearms
and ammunition out of many offered for sale, over a
2-week period.

QUESTION I 

B. Please answer with respect to the Simon Perri
and Donald Vingino cases.

1. How many times have BATF personnel flown
to Tucson to participate in the license
revocation proceeding?

a. How much has this cost?
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b. Do you have any letters or memoranda
which reflect requests by the U.S.
Attorney that the regional counsel or
anyone from his office participate in
the case or from the regional counsel
to the U.S. Attorney suggesting such
participation?

(1) If such letters or memoranda exist,
will you please produce these for
the Subcommittee?

ANSWER

B. Chief Counsel has been delegated authority
from the General Counsel of the Treasury
Department to cooperate with the Department
of Justice and the United States Attorneys
in assisting in the conduct of litigation
in the courts, both civil and criminal, and
in preparing briefs and arguments with
respect thereto. (Legal Division Order No. 6,
40 F.R. 3479 (1975)).

Simon Perri 

1. An attorney from the regional counsel's
office flew to Tucson four times in
connection with the litigation filed by
Mr. Perri seeking judicial review of the
revocation of his firearms license.

a. The cost of these trips was $1,110.57.

b. Yes (see attached).

(1) Telephone call from Assistant U.S.
Attorney to regional counsel, on
or about April 5, 1979, discussing
case and requesting assistance.

Letter dated June 26, 1979, from
Department of Justice requesting
litigation report including issues,
defenses, suggested motions,
affidavits, and legal authorities. (Ex. 1)

Letter from Assistant U.S. Attorney
dated September 25, 1979, to
regional counsel requesting
Mr. Galbraith's assistance at
hearing on cross motions for summary
judgment. (Ex. 2)

Handwritten letter from Assistant
U.S. Attorney dated October 2, 1979,
to Attorney Vince Galbraith forwarding
copy of application for limited
admission to district court to handle
proceeding. (Ex. 3)

Letter from regional counsel dated
October 5, 1979, making Mr. Galbraith
available to assist in the litigation. (Ex. 4)

Letters dated March 7, 1980 and
April 7, 1980, requesting assistance
in the preparation of the Government's
brief on the appeal of the case to
the 9th Circuit. (Exs. 5 and 6)
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Donald Vingino 

1. There were no trips to Tucson with respect

to the litigation filed by Mr. Vingino

seeking judicial review of the revocation

of his corporation's firearms license.

a. Not applicable.

b. Yes.

(1) Telephone request from Assistant

U.S. Attorney to regional counsel on or

about March 27, 1979, advising of

filing of litigation and requesting

assistance.

Letter dated April 19, 1979, from

Department of Justice requesting a

litigation report including issues,

defenses, suggested motions,

affidavits, and legal authorities. (Ex. 7)

Handwritten letter from Assistant

U.S. Attorney to regional counsel

attorney Galbraith, received

January 4, 1980, forwarding copy

of petitioner's Motion to Dismiss

and asking for his views. (Ex. 8)

QUESTION I 

C. Other cases

1. Has your Washington headquarters, or any

regional office, been responsible for

drafting pleadings, briefs, or memoranda,

in Simon Perri, Donald Vingino, or

Curtis Earl cases?

a. If so, please list each document so

drafted and the date on which it

was drafted.

ANSWER 

C. Simon Perri 

1. Yes.

a. Litigation report for U.S. Attorney

dated May 25, 1979, prepared by

headquarters Chief Counsel's Office

outlining facts and legal issues.

Regional counsel attorney forwarded

to U.S. Attorney on June 6, 1979, a

proposed Notice and Motion for Summary

Judgment.

Regional attorney prepared a proposed

Brief on Appeal of the case to the

9th Circuit which was sent April 1,

1980.
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Donald Vingino 

1. Yes.

a. Litigation report sent to U.S. Attorney
on May 17, 1979, outlining facts and
legal issues.

J. Curtis Earl, U.S.D.C. D. Ariz., Civil Action
No. 79-189 - Mandamus Action

1. Yes.

A. Litigation report for U.S. Attorney
prepared by Chief Counsel attorney
dated September 4, 1979.

Letter from regional counsel to
Assistant U.S. Attorney dated
September 12, 1979, with respect
to case.

Proposed Motion for Summary
Judgment and memorandum of legal
authorities, with four supporting
affidavits, prepared by Chief
Counsel attorney were sent to
U.S. Attorney on January 29, 1980.

At request of Assistant U.S.
Attorney, regional attorneys
prepared a proposed pleading in
opposition to consolidation of for-
feiture and mandamus cases. Sent to
Assistant U.S. Attorney on March 3,
1980.

U.S. v. 13 Machine Guns and One Silencer, 
U.S.D.C. D. Ariz., Civil Action No. 
79-250 WEC - Forfeiture Action

1. Yes.

a. Regional attorney prepared proposed
forfeiture complaint which was sent to
U.S. Attorney on August 30, 1977.

J. Curtis Earl v. United States, et al., U.S.D.C. 
D. Ariz., Civil Action No. 79-958 - Suit against
the United States, officials and employees of the
Bureau alleging various torts and Fourth and Fifth
Amendment violations.

1. Yes.

a. Letter dated April 1, 1980, to
United States Attorney prepared
by Chief Counsel attorney suggesting
answers to complaint.

Litigation report for U.S. Attorney
dated April 22, 1980.

J. Curtis Earl v. Bureau of Alcohol, Tobacco 
and Firearms, at al., U.S.D.C. D. Ariz., Civil 
Action No. 80-18 PHX - Freedom of Information
Suit

4

No
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1. Yes.

a. Letter prepared by Chief Counsel

attorney dated March 28, 1980,

suggesting answers to complaint.

2. How many man-hours and money have been

expended by the Bureau in relation to

the Hayes and Curtis Earl cases, since

the July 1979 hearings?

ANSWER

C. 2. Hayes. Approximately 40 hours of regional

attorney time. Approximate cost of $876.

Approximately 43 1/2 hours of special agent

time. Approximate cost of $677.

Regulatory Enforcement has spent a total of

53 hours, all related to the administrative

hearing. Approximate cost of $393.

Earl. Approximately 165 hours of attorney

time (majority of time spent reviewing

documents in relation to FOIA suit).

Approximate cost of $2,134.

3. At the July 1979 hearings, you indicated
you could not discuss the Frank Chismar 
case, involving an alleged beating of
Mr. Chismar by agents, since it was then
in litigation. Please describe what
litigation was then pending.

a. Was the Bureau, or the government
of the United States, a party to
this litigation?

b. Was the Bureau or United States
involved in, or lending any
assistance to, this litigation?

ANSWER

C. Other cases

3. In July 1979 three claims were pending
under the Federal Tort Claims Act which
were filed by Frank Chismar and the
other individuals involved in the
incident in the total amount of
3 million dollars. The claims were
denied in February 1980, and the
claimants have now filed suit in the
amount of 3.3 million dollars against
the United States. There was also
pending a civil suit by ATF special
agents against Frank Chismar and others,
charging false, libelous, and defamatory
statements concerning the incident.

a. No. However, the tort claims were
against ATF and when denied resulted

in litigation against the United
States.
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b. Neither the Bureau nor the United
States was involved in or lent any
assistance to the civil litigation
brought by the ATF agents against
Frank Chismar and others.

The defendants' attorney requested
the agents be made available for
examination in the pending suit for
slander brought by them. Such
authorization for examination before
trial was given by ATF on August 9,
1979.

Exhibit 1

Mr. Robert. 0. Mundheim
General Counsel
Department of the Treasury
War;hinqton, D. C. 20220

Re: Simon Perii, Jr. d/b/a Perri Jewclers
(.1%/ 7)-80 TdC-MAR__

bear Mr. Mundheim:

A cooy of the coriplaint in this new is- enclosod.
Responsibility fo) this case is delegated to the United 5..;
At. named below for direct handlino.

Accordingly, please prepare a litigation report tot this
case at your oarliest: convenience, and send it directly to
the United bhates idlorney so that he may he able to respond
within the time provided by the Federal Rules. Do not at a
copy to this offiee. Tf  there is unavoidable del.-iy_in makin2
ti.he_rai_ort ,Avtilable, please inform the U10.:.yd Slo.tes Attor.,),
The report should ILclude a sun.jested answer to the complain
a summary of the facts, issues, ,.efenses, suggested motiio-
supporting affidavits whore applicable, and lc9,11 authorttie;
us well as four sets of relevant decuments, ono of wnieh
should be certified.

All further Cuiwhlit ications between ye.'r aeency and
the Department of Justice should pass dii-ecely botween our
.office and the United States Attorney withlt. copies to
this ofiice. Your office will be advisyd directly by the
United States Attorne/ of any developments In the case us
well as the final disposition. Copies of all final orders
or judgments, favorable or adverse, will be forwarded by
the United States .'dturney to the Federal Programs BrilIChr
Civil Division. Additionally, any appealAblo order or

j'Ad'imout adverse to the United Statos will be forwarded by
the United States Attorney to the Appellate Staff of the
Civil Division lot review.
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If it appears that this case presents novel or im-
portant questions of law or policy which might makc
ment by this office appropriate, prepare the litigation
report in duplicate, ana send this office a copy. In your
letter of transmittal, please point out the reasons which
justify this office retaining responsiblity for the case.

Very truly yours,

DAVID J. ANDERSON
Director

Federal Programs Branch
Civil Division

Exhibit 2

September 25, 1979

Tim Tuerck
Regional Counsel
Alcohol, Tobacco & Firearms
Department of the Treasury

- 525 Market Street, 34th Floor
• San Francisco, California 94105

Re: Simon Perri, Jr., dba Perri Jewelers

CIV 79-80 TUC-MAR

Dear Mr. Tuerck:

As you know Vince Galbraith of your office has done
considerable work on the Simon Perri case; he is now
finishing an opposition to Mr. Perri's cross-motion

for summary judgment. Vince was also responsible for
putting together our motion for summary judgment.

These motions are set for hearing on October 29, 1979.
Vince and I have discussed the possibility of his coming

to Tucson for the hearing and both of us agree that this

would be helpful to our case. Therefore, if it is

possible I would like to have Vince here on October 29,

1979 to assist me with the Perri hearing.

I appreciate your help and the work Vince has done on

this case. Thank you.

Very truly yours,

MICHAEL D. HAWKINS
United States Attorney
District of Arizona

Virginia A. Nathis
Assistant U.S. Attorney

64-664 0 - 80 - 14
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gar.

In roar- yonr rt.!oe5t. that Vine:? Galbraith be
al loved to argoe IN.:, motion for f,u-:sry ju17metnt, and
ay., at rr!:i:terc7, thir: office, au:i Chief
erY1111, ill oef.',r Yr. r':11!:r111-h's

‘.131 rill ol:t
i. for Limited torn you

1.!s.

In auy t.:rs in 1--;:ich WY is involved, thin offics
nn7:loui: to ruder any ansirtance you r.tay

0.eirc. In lihin vein, pursuant to our fliacuseions,
wY,1: -',110 be pleastA to ofrer Cre assin-

!Y' Drolo :111:! Thrivp:
D.C., to 1,1

•':rtif; ,r1
you .

Sincerely yours,

March 7, 1980

Vince Galbraith
Office of Regional Counsel
Bureau of Alcohol, Tobacco, and Firearms
Department of the Treasury
525 Market Street, :rth Floor
San Francisco, California 94105

Re:

Dear Vince:

Simon - Perri., Jr.,_dba Perri Jewelers
CTV 79-80 TUC-MAR
Your Referenr7e: W:RC:VG 9078

Exhibit 5

Handling of the above-referenced action is being

transferred from Virginia Mathis to myself, and I expect to
assume responsibility for preparing our answering brief on
appeal.

We have just received the appellant's opening brief, a
copy of which is enclosed for your review. Virginia tells me
you have given her invaluable assistance in the past, and I
would welcome any thoughts or suggestions you might have after

reviewing Mr. Hardy's prodigious effort.

By my calculation, our answering brief is due on

April 7, 1980. I hope to begin working on our brief within

the next two weeks and will look forward to hearing from you.

Thanks for your assistance.

Very truly yours,

MICHAEL D. HAWKINS -
United States Attorney
District of Arizona

oatAkt.
Linda A. Drake
Assistant U.S. Attorney
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Exhibit 6

April 7, 1980

Vince Galbraith.
Office of Regional Counsel
Bureau of Alcohol, Tobacco and Firearms
Department or the Treasury
525 Market Street, 34th Floor
San Francisco, California 94105

Re: Simon Perri,. Jr., dba Perri Jewelers v.

Bureau of A.T.F., CCA # 80-5036
Your reference: W:RC:CG 9078

Dear Vince:

Please find enclosed 5 copies of the brief we mailed to the

Ninth Circuit on Friday. Also enclosed is a copy of a letter from

the Ninth Circuit Clerk's Office in a case in which we recently

wrote an appellate brief. Despite its reference to that particular

case, the letter contains a variety of general information concern-

ing the appellate process. More importantly, attached to that

letter is an 11-page "Memorandum to Members of the Bar of the Ninth

Circuit" which contains information sufficiently important that it

should, I think, appear in the rules themselves. Unfortunately, it

was this memorandum that I had not seen and did not know about at

the time of your original call asking how to cite the various

documents in the record.

I an assuming that you have a current copy of the Ninth

Circuit's Local Pules. If not, however, I would be happy to send

you a copy. Together, the Local Rules and the Memorandum provide a

great deal more instruction a: assistance in preparing an appellate

brief than do the federal rules themselves.

Again, many thanks for both your assistance and your gra-

ciousness in our last-minute revision of the Perri brief.

Sincerely,

MICHAEL D. HAWKINS
United States Attorney
District of Arizona

o'ff (AAA.

Linda A. Drake
Assistant U.S. Attorney
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Exhibit 7

i 19, 197')

Mr U. burl L. Na Lid
General Coansul
Department. of- Tr,
Wonhington, D. 20220

re: X. A. Trach ts, loc., d/D/a Art ZOO Traders

v. USA, (t ii., USPC D Arizona, Civil

Action No. Cl'! 79-69 TUC MAR

Dear !Ir. MinUhLim:

copy of the complaint in this new suit ir unclosed.

The Fnited States Attorney named below is responsible for

direct handling of this case.

Accurdinyfy, please pr , pare a litigation report 
for this

case at your earliest convenience, and send it dire
ctly teL the

United Stales ,t.turney so that hu may be able to respo
nd with-

in the time ptuvided by the Federal Rules. De not send a copy

to this office. TI there is unavoidable delay in making the

report available, please intuim the United States Atto
rney.

The report shonid include a suggested ant;wcr to the co
mplaint,

z; summary of the facts, issues, defenses, suggested 
motions,

supporting affi.tavits whore applicable, and legal a
uthorities,

as well is four set. of ielyvant documents, one of which 
should

be c,-,rtified.

All further communications between your agenc
y and the

Department oi Justice should pass directly betwe
en your office

si tie United States Attorney. Your office will be advised

..:octly by the United Stales Attorney of any 
developrents in

-the case as well as the tins) 
Copie._; of all final

orders or judei-,r:ts, favorable or adversc, will 
be Lot warded

by the United Attorne to the Federal Programs Branch,

Civil Division. P.:1Aitionally, any appealable order or jud
y-

iient adveise to the United !ftiles will lo lorword .(1 by the

United States Attorney to the Appellate Statf of 
the Civil

Divislein for reviu,;.

If it appears that this case presents novel or important

questions of law or policy which might male involv,tmunt by

this office appropriate, propare the litigation r,/port in

dupl:cate, and send this of! ice a copy. In y,)or It tier of

trans,fittal, please point out the reasons which jurt_ify this

oftiee retaining responsibility for the ease.

• Very truly youis,

/Out- a
David .1. Ai d 'rein

Director
Federal Programs Branch

Civil Division
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Exhibit 8

Question 4 

At that time you stated that internal affairs investigations
were ongoing with reference to the Chismar matter. Have
these investigations been completed?

Answer 

In January of 1979, the Civil Rights Division, United States
Department of Justice advised ATF that they had completed
their investigation of the Chismar matter and based on this
investigation no further action by the Justice Department was
contemplated.

This matter was also investigated by the Office of the District
Attorney, Westchester County, New York, and on July 13, 1979,
that office determined that there was insufficient evidence to
warrant presentation to the Grand Jury.

ATF's Office of Internal Affairs completed their investigation
of the Chismar matter and a final report was issued on November 11,
1979. Presently there are two civil actions pending in connection
with this matter, the first being Chismar, et al. vs. the United
States of America, Department of the Treasury, and the Bureau
of Alcohol, Tobacco and Firearms, and the second being the
Agents vs. Chismar, et al.

•
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Question 4a. 

Will you make them available to the Subcommittee?

Answer 

ATF did not receive the investigative reports of either
the Department of Justice or the Westchester County District
Attorney's office. It is suggested that the Subscommittee
may wish to contact those departments directly for copies of
their respective reports.

In that two civil actions are currently pending with
respect to the Chismar incident, ATF Legal Counsel has
advised that to release the investigative reports at this
time might adversely affect the pending litigation.

Question 4b.

Have any agents been disciplined in connection with
the Chismar matter?

Answer

The ATF special agents involved in this incident were
placed on administrative duties pending the outcome of
the various investigations. Due to the lack of evidence
of any misconduct on their part no disciplinary action
was taken.

Question b.(1) 

Please state the nature of disciplinary actions taken,
if any.

Answer

The discussion of any information at this time would be
improper and could possibly prejudice the civil actions which
are currently pending.

Questions regarding general ATF policy and enforcement
of Federal firarms laws.

A. Arrests.

QUESTION 1

How many firearms law arrests has the Bureau
made since the July 1979, hearings?

ANSWER

Between July 1, 1979, and March 31, 1980, the Bureau
made 531 arrests for violations of Federal firearms
laws.

QUESTION la.

How many of thse were for felon-in-possession?

ANSWER

52 of the 531 arrests were for felon-in-possession.
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QUESTION lb.

How many for transportation of stolen arms? How many
for sale to felons?

ANSWER

28 of the 531 arrests were for interstate transportation
of stolen firearms.

One of the 531 arrests was for sale to felons by a licensee.

QUESTION lc.

How many for dealing without a license?

ANSWER

125 of the arrests were for dealing without a license.

Question regarding general ATF policy and enforcement of
Federal firearms laws.

B. Firearms seizures

Question 1 

How many firearms were seized by the Bureau since the
July 1979 hearings?

Answer

Between July 1, 1979, and March 31, 1980, the Bureau
seized 3,740 firearms.

Question la. 

Please break down this number to show the basis of
the seizure (dealing without a license, etc.).

Answer

1,348 firearms (36.0 percent) were seized for possession of
unregistered firearms; 784 firearms (21.0 percent) were
seized for dealing without a license; 720 firearms (19.3 percent)
were seized for felon in possession; 274 firearms (7.3 percent)
were seized for falsification of form 4473; and 134 firearms
(3.6 percent) were seized for interstate transportation by a
felon. The remaining 480 firearms (12.8 percent) were divided
among 16 other proscribed categories, each of which composed
less than 3 percent of the total.

Question lb. 

How many were rifles? Shotguns? Pistols?

Answer
••••••••••••••••••••

670 of the 3,740 firearms seized were rifles.
440 of the 3,740 firearms seized were shotguns.
1,282 of the 3,740 firearms seized were pistols.
The remaining 1,348 firearms were unregistered machine
guns, silencers, "sawed-off" shotguns, etc.

Question lc. 

What was the average value of these firearms?
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Answer

The average value of the 3,740 firearms seized by the Bureau
between July 1, 1979, and March 31, 1980, was $115.97.

QUESTIGN id.

How do the percentages of arrests falling into each
of these categories compare with the percentages
prevailing during the fiscal year preceding the July
1979, hearings.

ANSWER

The comparison between these results and those
prevailing airing the 12-month period preceding
the July 1979, hearings is depicted in the following
table:

Percent of Total Percent of total
7/1/79 - 3/31/80 7/1/78 - 6/30/79

Felon-in-Possession 9.8% 14.5%
Transportation of Stolen Arms 5.3% 3.5%
Sale to Felons 0.2% 0.2%
Dealing without a License 23.5% 22.1%

QUESTION II(c)(1) 

How many investigations of gun shows have you authorized
since the July, 1979, hearings?

a. How many have resulted in arrests?

b. How many have resulted in convictions?

ANSWER

Since the July, 1979, hearings there have been nine author-
izations granted to conduct investigations of gun show
subjects. Of this total, there has subsequently been one
arrest and one conviction.

QUESTION II(c) (2) 

How many investigattons of licensed dealers have you
authorized over this time?

a. How many have resulted in arrests?

b. How many have resulted in convictions?

ANSWER

Since the July 1979 hearings, there have been authori-
zations granted to conduct investigations of 108
Federally licensed firearms dealers. In these investi-
gations there have subsequently been five arrests and
two convictions. Others are still in the investiga-
tive stages, awaiting prosecutive action by the United
States Attorney's office, or currently under indictment.

QUESTION II(c)(3) 

How many investigations of licensed gun dealers are now

ongoing?
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ANSWER

As of May 13, 1980, there were 143 open investigations
nationwide involving Federally licensed firearms dealers.

II. Questions regarding general BATF policy and
enforcement of Federal firearms laws.

C. Investigations since the July 1979 hearings.

QUESTION 4

How many agents do you presently have working on criminal
enforcement of the Federal firearms laws?

ANSWER

In the current budget, the Bureau has 1,013 authorized
positions for firearms enforcement. However, as a
practical matter, field agents expend a portion of
their time on all Bureau enforcement programs, including
the firearms enforcement program (a portion of which
deals with licensees). As of April 1, 1980, the Bureau
had 1,483 field special agents. Our management information
system indicates that 62.2% of the staff years expended
by these special agents have been in the firearms program.

QUESTION 5

If a case is brought contrary to your guidelines, or
under conditions which do not meet the requirements of
them, what measures will you take to terminate the
case or otherwise affect the prosecution or continued
investigation of that case?

ANSWER

As outlined below, we believe sufficient controls
exist to insure internal compliance with our investi-
gative guidelines. At the conclusion of an investi-
gation, if it meets established enforcement priorities
and sufficient evidence exists, the case agent pre-
pares a formal, written criminal case report. This
case report and the accompanying evidence is subjected
to a careful review at the first supervisory level.
If the case report is sufficient as to evidentiary
content, the report is forwarded to the special agent
in charge recommending prosecution only after these
very critical reviews. ATF case reports are in letter
form and are addressed to the respective U.S. attorney.

Likewise, if the evidence contained in the report is
inconclusive, does not meet enforcement priorities, or
has obvious weaknesses, the special agent in charge
has the option to return the report for additional
investigation or to sign and transmit the report
recommending no prosecution.

The current guideline relating to firearms licensees,
strictly prohibit the initiation of criminal investi-
gations without the prior approval of the Director.
Before approval is granted, the known facts, allega-
tions, and suspicious activity is scrutinized, par-
ticularly for willful intent, as opposed to nonwillful,
or mere technical or inadvertent violations. Even
after approval is granted, the investigation is
monitored, not only at the Headquarters level, but
also by the respective special agent in charge and
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first-level supervisor. Should the initial infor-
mation prove inaccurate, the investigation is imme-
diately closed.

Also, as a matter of routine practice, our special
agents in charge and regional directors of investiga-
tions meet with the U.S. attorneys and explain the
Bureau's policy concerning investigations and prosecu-
tions.

Question II.2.C.6.: Under the Industry Circular r,Ilating
to "straw man" sales, can one adult
purchase a firearm for another
adult, if both are lawful purchasers
not prohibited from possessing the
firearm?

Answer:

Question II.C.7.:

Answer:

If one adult purchases for another
adult and both are lawful purchases
and both are lawful possessors, the
"straw man" situation does not
exist. The "straw man" is, by
definition, the conduit for a a
firearm to a person who is either an
unlawful purchaser or possessor.

Can one adult buy for another aduLt
if the other is Prohibited from
buying a firearm from a dealer, but
not from possessing it?

The only category of persons (other
than minors) that would be prohibited
from purchasing a firearm from a
dealer but not be prohibited from
possessing that firearm would be the
citizen of one State attempting to
purchase a firearm in another
State. In general, 18 U.S.C. 922
(a)(5) prohibits any person from
transferring, selling... etc., any
firearm to any person who the
tranferor knows or has reasonable
cause to believe resides in any
State other than that in which the
transferor resides. The adult
making the purchase for the
out-of-state resident would violate
Sec. 922(a)(5).
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May R, 1q80

nEMOPANDUM TO* Chief Counsel

FROM* Assistant to the Director
(Congressional Affairs)

SUBJECT; Question Posed During Pearings Before
the Senate Subcommittee on Treasury,
Postal Service anJ General Government

During the course of his testimony on April 17, 180,
Senator DeConcini asked the Director what involvement
BATF has had, if any, in the settlement offer in the
Hayes case.

Please respond with an answer to this office no later
tar close of business May 13, 1980.

(signed) Willia2.1 G. Lawrence

William C. Lawrence

QUESTION

What involvement does BATF have, if any, in the
settlement offer in the Hayes case?

ANSWER

None.

May 8, 1980

mEMORANDUM TOt Assistant Director
(Regulatory Fnforcement)

FROM: Assistant to the Director
(Congressional Affnira)

SUBJECT: Question Posed During Fearings efore
the Senate Subcommittee on Treasury,
Postal Service and General Government

During the course of his testimony on April 17, 1980,
Senator DeConcini Asked the Director how many man-
years were devoted to firearms inspections in 1979.

Please respond, with an answer to this office no later
than close of business May 13, 1980.

C. 1. 7-

William G. Lawrence
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Question: How many staff years were devoted to firearms

inspections in 1979?

Answer: During FY-1979, 48.7 staff years devoted to

completed firearms inspections; 3.2 staff

years to qualification inspections and 45.5

staff years to compliance inspections.

SUMMARY OF EVENTS OF ATF INVESTIGATION

RELATING TO PAUL A. HAYES, ET AL - UI 3001 0178 0014 F

This investigation related to the prosecution of Paul A. Hayes

and Willie F. Hayes of Bosque Farms, New Mexico, on charges of

violating the Gun Control Act of 1968. A total of 170

firearms, 54,528 rounds of ammunition, and an unregistered

Title II firearm were seized during the course of this

investigation.

On January 30, 1978, ATF was contacted by Captain Larry

Standard of the Valencia County, New Mexico, Sheriff's

Department. At that time, they had a subject named Juan

Jose Sosa in custody. Sosa had just been arrested by a

game warden while rustling cattle in Valencia County. When

he was approached by the game warden he had attempted to

throw away a .22 caliber revolver; however, the firearm was

retrieved by the game warden and Sosa was brought to the

sheriff's office.

Sosa, through an interpreter, gave a sworn statement as to how

he had acquired the firearm. He stated he was an illegal alien

and when he had tried to purchase the firearm at Cole's Mercant
ile

in Basque Farms, New Mexico, he was told he could not purchase

the firearm for that reason. He stated that Hayes told his

employer, Max Perea, that he could buy the firearm and give it

to Sosa. Perea then signed the paper (ATF Form 4473) and he,

Sosa, paid Hayes the money and Hayes gave him the gun. Perea,

who is a resident of New Mexico, also gave a sworn statement.

Local law enforcement officers and ATF had previously

received reports that Hayes was a "fence" for stolen

lirearms. Because of the incident involving Sosa and the
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reports regarding Hayes activities as a "fence" for stolen

firearms, it was decided to initiate this investigation.

Hayes' fencing of stolen firearms was subsequently

corroborated in a conversation between Mrs. Hayes and the

undercover ATF special agent on April 5, 1978. She told

them that they sometimes bought "stolen" firearms that were

not recorded in their books. She said they sold the "stolen"

guns to their friends and didn't have to log them in the

record. This conversation was electronically monitored.

On February 28, 1978, Regulatory Enforcement, at the request of

Criminal Enforcement, contacted Hayes and his wife, Willie, and

advised them of the requirements of the law, particularly with

regard to "straw" purchase transactions.

On April 3, 1978, Hayes was contacted by a nonresident undercover

ATF special agent and when he attempted to purchase a firearm,

he was advised by Hayes to get a resident of New Mexico to

purchase it for him. Shortly thereafter he returned to the

store with another undercover ATF agent. This agent, who

was a resident of New Mexico, completed ATF Form 4473 for the

purchase of the firearm. Hayes was fully aware of the "straw

purchase." The agent purchased an F.I.E. Armenius, .38

cal. revolver and 30 rounds of ammunition. The same two

agents made another "straw" purchase of an RG 14, .22

cal. revolver and 66 rounds of ammunition on April 5,

1978. On April 7, 1978, two other special agents, acting

in an undercover capacity, went to Hayes and purchased

an RG 14, .22 caliber revolver and 50 rounds of ammunition

in the same manner. Two other undercover agents went to

Hayes on April 18 and 19, 1978, and on each occasion

purchased .22 caliber revolvers and ammunition in the

same manner.

On April 26, 1978, at 1:00 p.m., Federal arrest warrants

and search warrants were executed on the business premises
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and the residence of Paul A. and Willie F. Hayes. The

residence and the business were in the same building and

were connected. A search warrant was obtained for the

residence because several of the five firearms purchased

by the undercover agents were obtained from the residence.

Prior to the execution of the warrant, a raid plan was

drawn up assigning responsibilities to the participating

officers who were from ATF and the Bernalillo County,

New Mexico Sheriffs Department.

On that date two of the ATF undercover special agents,

Jack Barnett and Teddy Alford, entered the premises at

12:50 p.m., in an undercover capacity prior to the raid

team. They engaged Hayes and several other people in a

conversation. Several of the people present had loaded

firearms. On the pretext of examining these firearms

the undercover agents got control of them. This was

done for the safety of the raiding team. Special Agents

Barnett and Alford then identified themselves with their

badges and pocket commissions. At 1:00 p.m., Special

Agents Royce Hodges, Danny Carpenter, Charles R. Gonzales,

and Deputy Sheriff Ken Northcutt entered the store simul-

taneously. They had been electronically monitoring the

conversation between the agents, Hayes and ttle others.

Special Agent Hodges executed the search warrants and

arrest warrants on Paul A. and Willie F. Hayes. Special

Agent Charles Gonzales then took pictures of the business

premises and the residence prior to the commencement of

the search. He also took pictures at the conclusion of

the search. This is standard law enforcement operating

procedures to preclude charges of destruction of property

and for the preservation of evidence. Mr. and Mrs.

Hayes were advised of their rights in regard to any

statements they might make. They stated that they understood

their rights and executed ATF Form 3200.4 to indicate
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that they did. At no time did anyone tell Mr. and Mrs.

Hayes that they had no rights after the agents came into

the building.

Immediately following their arrest, Mr. and Mrs. Hayes

were transported to the Federal Building in Albuquerque

by Special Agents Barnett and Carpenter. After entering

the building, Mrs. Hayes collapsed. The special agents

and Mr. Hayes asked her to go to the hospital to be

checked. She adamantly refused. The special agents

then offered to call an ambulance for her and she refused.

One of the special agents then asked a female employee

from one of the offices in the building to accompany

Mrs. Hayes to the women's rest room. It has been stated

that the special agents showed a disregard for Mrs.

Hayes' health. Quite to the contrary, the special agents

were quite concerned for Mrs. Hayes' welfare and attempted

to assist her. Mrs. Hayes returned from the rest room

in approximately 5 minutes and then both defendants were

processed for identification. Mr. and Mrs. Hayes were

then brought before the United States Magistrate whose

office was located across the street from the ATF office.

They were released on their own recognizance pending

grand jury action.
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Page 309 TITLE 2-JUDIC1ARY AND JUDICIAL PROCEDURE

lily a.s to said C11:41! 011 the general bond or
stipulation shall cense. The part ca may stipti-

iate the anioui.t of tilt bond or stipulation for
relense of a vessel or ol her property to be

not more than the amoutil claimed iIi the libel.

with interest, plus an a'.lowance for libellant's

costs. In the event of the Inability or refusal Of
the parties to so stipulate. the court shall fix

titc amount. but if not so fixed then a bond

shall be required in the amount prescribed in

this stction.

(June 25, 1948, ch. 046. 62 Stat. 974.)

HISTORICAL AND RrviSION No-r-r_s

Based on title 28. U.S.C.. 1940 ed.. 754 tR.S. § 941:
Mar. 3. 1899. ch. 441. 30 Stat. 1354: Aug. 3, 1935, ch.
431. )3. 49 Stat. 513).
Changes ...ere made in phraseology.

TRANSF-ER or FUNCTIONS

All offices of collector of customs, comptroller of
customs. surveyor of customs, and appraiser of mer-
caandise of the Bureau of Customs of the Department
of the Treasury to which appointments were required

be made by the President with the advice and eon-
st•nt of the Senate were ordered abolished, with such
offices to be terminated not later than Dec. 31. 1966,
tet Rcorg. Plan No. 1. of 1965. elf. May 25. 1965. 30
F.R. 7035. 79 Stat. 1317, set out in the Appendix to
Title 5. Government Oreamaation and Employees. All
(unctions of the offices eliminated were already vested

in the Secretary of toe Treasury by Reorg. Plan No.

26 of 1950, elf. July 31. 1950. 15 F.R. 4935. 64 Stat.
1280, set out in the Appendix to title 5.

SECrioN REYERRED TO IN OMER SECTIONS

This sectiOli is referred to in title 15 sections 916g.
958, 959. 9711, 990. 1031. 11003-1.

§2163. ltelurn of property to claimant; certificate of
reasonable cause: liability for wrongful seizure

Upon the entry of judgment for the claimant
.1ny proceeding to condemn or forfeit proper-

ty seized under any Act of Congress. such prop-

erty shall be returned forthwith to the claim-

ant or his agent: but if it appears that there

was reasonable cause for the seizure, the court

shall cause a proper certificate thereof to be en-
tered and the claimant shall not, in such case.

se entitled to costs. nor shall the person who
made the seizure, nor the prosecutor, be liable

to suit or judgment on account of such suit or
prosecution.

(June 25. 1948, ch. 046, 62 Stat. 975.) 
\

HISTORICAL AND REVISION NCTis

Rased on title 28. U.S.C. 1940 ed.. §1818. 827 IRS.

if 970. 9791.
Section consolidates sections 818 and 827 of title 28.

1940 ed.. with changes of phraseology neces-

sary to effect the consolidation.
The words -in any proceeding to condemn or forfeit

property- were inserted in conformity with the uni-

form course ef judicial decisions. See Hammel v. Little.
App.D.C. 1936. 67 F.2d 907. and cases there cited.

The qualifying language of section 827 of title 28.
U.S.C.. 1940 ed.. requiring the claimant to pay his own
costs before the return of his property was omitted as
tinnecessary and involving a matter more properly for
regulation by rule of court. (See sections 1913. 1914.

and 1925 of this title.)
(See also section 2006 of this title with respect to ac-
tams against intenial revenue officers and their liabil-
ity for acts in :he performance of official duties.)

§ 2301

SEcTiuN ItErERRED '0 is °Torn SKC7ioNs

This section is referred to in mi.. 26 i.ectiori 7323.

(711AP11:1: 165-Col:ItT OF CLAIMS PROCEDURE
Sec.
2501. Time for filing suit.
2502. Aliens privilege to sue.
2503. Proceedings before Lommissioners generaily.
2504. Plaintiff's testimony.
2505. Trial before judges.
'2506. Interest of witness.
2507. Calls and discovery.
2508. Counterclaim or set-of f..
2509. Congressional reference cases.
2510. Referral of cases by Comptroller General.
2511. Accounts of officers, agents or contractors.
2512. Disbursing officers: relief.
2513. Unjust conviction and imprisonment.
2514. Forfeiture of fraudulent claims.
2515. New trial, stay of judgment.
2516. Interest on claims and judgments.
2517. Payment of judgments.
2518. Certification of judgments for appiopriation.
2519. Conclusiveness of jud;,-ment.
2520.. Fees: cost of printing record.
2521. Subpoenas.

ANIENDsiFTNTS
1954-Act Sept. 3. 1954. ch.. 1287. 11 46. 54(c). 55(d),

59(b), 68 Stat. 1243. 1247, 1248. substituted -Trial
before judges" fur "Place of taking evidence" in item
2705, and ''Calls and discovery,- for "Calis on depart-
ments for information" in item 2507. rephrased Item
2510. arid added item 2521.

§ 2701. Time for filing suit

Every claim of which the Court of Claims has
jurisdiction shall be barred unless the petition
thereon is filed within six years after such
claim first accrues.
Every claim under section 1497 of this title

shall be barred unless the petition thereon is
filed within two years after the termination of
the river and harbor* improvements operations
on which the claim is based.
A petition on the claim of a person under

legal disability or beyond the seas at the time
the claim accrues may be filed within three
years after the disability ceases.
A suit for the fees of an officer of the United

States shall not be filed until his account for
such fees has been finally acted upon, unless
the General Accounting Office fails to act
within six months after receiving the account.

(June 25. 1948. ch. 646. 62 Stat. 976: Sept. 3.
1954. ch. 1263. § 52. 68 Stat. 1246.)

HISTORICAL AND REVISION NOTES

Based on title 28. U.S.C.. 1940 ed.. 11250(2). 250a,
and 262 (Mar. 3. 1911, ch. 231, 11145. 156. 36 Stat.
1136, 1139: June 10, 1921. ch. 18. 6304, 42 Stat. 24; Aug.
30. 1935. ch. 831, 113, 49 Stat. 1049: July 13, 1943, ch.
231, 57 Slat 553).
Section consolidates limitation provisions of sections

250(2). 250a. and 262 of title 26. U.S.C.. 1940 ed.
Words "a person under legal disability or beyond the

seas at the Lime the claim accrues- were substituted
for "married wornen first accrued during marriage, of
persons under the age of twenty-one years first ac-
crued during minority, and of Idiots, lunatics, insane
persons, and persons beyond the seas at the tune the
claim accrued; entitled to the clairn,-. The revised lan-
guage will cover all legal disabilities actually barring
suit. For example, the particular reference to married

' So in original. Does not conform to section catch.
line.

64-664 0 - 80 - 15
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Mr. and Mrs. Hayes then returned to their residence at

Bosque Farms, where the search was still in progress.

Mr. Hayes' son had stayed on the premises while he was

gone. Mr. Hayes was joined by his attorney, Tibo Chaves.

He and Mr. Chaves then told Special Agent Hodges they wanted

to talk to him about the charges. Special Agent Hodges

advised them that he was in the process of searching the

premises and could not talk to them at that time but he

would later and for them to go into the residence and

discuss it amongst themselves. They returned on two more

occasions insisting on talking to Special Agent Hodges.

Mr. Hodges was counting loose ammunition and again told

them they would have to wait. When they became persistent

he advised them they would have to leave the store if

they did not stop interrupting the special agents. Upon

completing his business, Special Agent Hodges went to

Mr. Hayes and found that Mr. Chavez had left. He advised

Mr. Hayes that it would be inappropriate for him to

discuss the charges without his attorney present.

Mr. Hayes told his son that he wanted him to take pictures

of the firearms that the agents were seizing. The son then

obtained a Polaroid camera. Mr. Hayes asked Special Agent

Hodges if it would be all right and he told him he could take

the pictures of whatever was seized. However, the son then

started taking pictures of the ATF special agents and their

vehicles, including the surveillance vehicles. Special Agent

Hodges seized five pictures of the agents and the vehicles.

He did not seize the camera.

During the course of the search of the premises a large

number of firearms were seized from the closet in the

bedroom as well as from the business premises. When they

were removed from the closet they were temporarily laid

on the bed. The utmost care was taken not to disturb
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the premises unneccesarily. None of the officers threatened

to "tear up the bed".

While he was present on the premises, Mr. Hayes had
 free

access to all parts of the residence and busin
ess premises.

He was in a position to observe all of the packin
g of

the firearms and the subsequent loading onto t
he ATF

vehicle. All of the firearms that were in boxes were

left in the boxes after they were opened to ve
rify the

serial numbers. Measures were taken to protect those

firearms that were not in boxes while they w
ere being

transported and stored. A total of 170 firearms and 54,528

rounds of ammunition were seized from the busines
s premises

and the bedroom. One of the firearms was an unregistered

H & R .410 gauge Handi-gun (shortbarrel shot
gun). The property

was appraised by independent appraisers and val
ued at

$14,620. It was moved to Albuquerque and stored at

the ATF office there. On about February 6, 1979, the U.S.

Marshal took custody of these firearms and this
 ammunition.

pending judicial forfeiture. The property was in the same

condition on that date as it was on the date of
 seizure.

During the course of the events that occurred
 relating to

this arrest and search there was no indicatio
n of any

hostility or misconduct on the part of the sp
ecial agents

present. All ATF business was conducted in a professiona
l

manner. The search was concluded at approximately 6:00 
p.m.

No ATF special agent has been to Mr. Hayes's 
premises since

that date except approximately two days later
 after the

seizure when an amended inventory of the se
ized property

was delivered to him indicating a corrected 
count of the

ammunition. No one has attempted any additional "straw"

purchases from Mr. Hayes.

On May 1, 1978, the Hayes were indicted 
by a Federal Grand Jury

on Title I and Title II charges.
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Mr. and Mrs. Hayes were brought to trial on this matter on

January 19, 1979, in Albuquerque, New Mexico. At the

conclusion of the trial, the jury returned a verdict of

acquittal on all counts as to both defendants. At that time,

the Assistant United States Attorney requested that the

court stay its order returning the seized firearms to the

Hayes in order for him to institute judicial forfeiture.

ATF was considering not renewing Mr. Hayes' firearms

license and a hearing was held on that matter on

September 19, 1979. The hearing officer ruled that,

effective October 1, 1979, Mr. and Mrs Hayes could have

their firearms license renewed.

Based on this decision by the hearing officer, and considering

their acquittal in the criminal matter, the Assistant

United States Attorney decided not to proceed with the judicial

forfeiture of the 170 firearms and the ammunition and to

return them to Mr.Hayes. When the firearms were to be

returned to Mr. Hayes, he was requested to sign a waiver

of any further claims against the Government. Mr Hayes refused

to sign the waiver. The Assistant U.S. Attorney then decided

to proceed with the judicial forfeiture of the firearms and

ammunition. The decision to proceed at this point was a

unilateral one on the part of the Assistant U.S. Attorney

and ATF did not attempt to influence him in any way.

On March 3, 1980, The Assistant U.S. Attorney sent a

"Request for Admissions" as provided under Rule 36 of the

Federal Rules of Criminal Procedure, to Mr. Hayes. He

stated that under the rules, Mr. Hayes is asked to either

admit or deny the facts in the case and the rule allows

30 days for a response. This 30 day period expired on

April 3, 1980. The Assistant U.S. Attorney says that this

is a tacit admission of the facts.
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The Assistant U.S. Attorney has received affidavits from all

of the ATF special agents involved in the investigation and

since he received no response from Mr. Hayes within the

30 days, he filed a motion with the U.S. District Court in

Albuquerque, New Mexico, on April 8, 1980, requesting a

summary judgement awarding the firearms to the United States.

ATF did not request that the U.S. Attorney file this motion

nor were we consulted before it was filed.

Approximately six weeks ago, Special Agent Danny Carpenter

had the occasion to call on Ron Peterson's Gun Shop in

Albuquerque in another investigation. He was attempting to

determine if some suspects in another matter were purchasing

large quantities of handguns. Mr. Peterson was not

a suspect in the investigation. Mr. Hayes was present

while the agents were in the store and was very belli-

gerent when he attempted to engage in a conversation

with Special Agent Carpenter. Special Agent Carpenter

told him that he would not talk to him and that ended

the conversation.

SUMMARY OF EVENTS OF ATF INVESTIGATION
RELATING TO PATRICK M. MULCAHEY

The purpose of this paper is to outline the facts which

led to the investigation, indictment, and subsequent

administrative action involving Patrick M. Mulcahey.

In July 1974, ATF agents in Columbia, South Carolina,

responded to a request to assist local officers, in the

service of search warrant for stolen property.

Approximately $60,000 worth of stolen firearms and

explosives were recovered during this search. In an

effort to cooperate, the subject of this investigation

identified Patrick M. Mulcahey, a licensed firearms

dealer, as his outlet for many stolen firearms in the

past, including several firearms from the same thefts
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which were the sources of the firearms recovered in

this investigation.

Mr. Mulcahey, at this time, had already gained a reputation

with the local authorities and ATF as a fence of stolen

property particularly firearms and explosives stolen from

nearby Fort Jackson. In addition, Mulcahey and a friend

who worked at Fort Jackson, in the armament department,

were known to conduct a large scale firearms business at

local gun shows. Based on these criminal activities,

Mulcahey was identified by ATF as a significant criminal.

Based on this reputation and the new probable cause, a

Federal search warrant was executed on Mr. Mulcahey's

premises. ATF recovered a quantity of stolen U.S. Government

handgrenade and artillery simulators and discovered that

his firearms records were nearly nonexistent. In a plea

bargaining porcess, Mr. Mulcahey elected to surrender

his firearms license in order to avoid prosecution.

In May 1976, ATF was in the midst of a major State-wide

undercover investigation in South Carolina when additional

allegations surfaced, indicating Mulcahey's active dealing

in firearms and fencing of stolen guns. The undercover

agents visited Mulcahey, at his residence, and with no

prior introduction, purchased three firearms and ammunition

out of many offered for sale, over a two week period.

Due to limited available funds, the undercover contacts

were terminated after three successful buys.

On January 19, 1977, a Federal Grand Jury indicted Mulcahey,

charging him with dealing in firearms without a Federal

license.

On January 20, 1977, Mulcahey was arrested by a Deputy

United States Marshal while ATF agents executed a Federal

search warrant on his residence. This search resulted

in the seizure 106 firearms valued at $6,432. Twenty-one
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of these firearms had been previously reported stolen by

various police departments. Mulcahey was arrested on

February 12, 1977, by the Charleston, South Carolina,

Police Department and indicted in State court for receiving

stolen property. At the time of this arrest, Columbia

police seized an additional 17 handguns which they found

buried in his back yard.

On March 16, 1977, Mulcahey was acquitted in Federal court

as a result of a jury trial. The jury felt that the purchase

of only three firearms out of the large quantity available

for sale was insufficient to substantiate a conviction

for dealing in firearms. Steps were immediately initiated

to return the stolen firearms to their rightful owners.

Local charges regarding the stolen firearms have been

dismissed.

On March 31, 1977, the United States Attorney filed a

complaint for forfeiture of Mr. Mulcahey's firearms and

on April 14, 1977, the United States Marshal's Office

executed a warrant of arrest against the firearms. This

action removed Mr. Mulcahey's firearms from ATF control

and since that date they have been in the custody of

the court. Final briefs have been filed by both the

Government and the defense, and both parties are currntly

awaiting the decision of the United States District

Judge Charles E. Simons, Jr., in this matter.

SUMMARY OF EVENTS OF ATF INVESTIGATION

RELATING TO DONALD VINGINO

The purpose of this paper is to outline the facts

which led to the investigation, indictment, trial, and

subsequent administrative action involving Donald Vingino

and Arizona Traders.
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Donald Vingino is the Secretary-Treasurer of the X.A.

Traders Inc., an Arizona Corporation doing business

as Arizona Traders, 37 West 33rd Street, Tucson, Arizona.

The only other officer of the corporation is Wiley Morris,

who is a close relative of Vingino t s. The business is

a pawn shop operation specializing in the sale of jewelry

as well as firearms and firearms accessories. The

business is a small operation with Morris and Vingino

being the principal employees.

The company received its initial firearms license in

1971. An application investigation was conducted

prior to the issuance of the license, and the Gun

Control Act and its regulations were explained to Wiley

Morris by the investigating agent.

In August 1972, the Tucson Post of Duty recieved infor-

mation from an undisclosed source that Arizona Traders

was engaged in the sale of firearms without the completion

of the requisite paper work. On August 17, 1972, a

convicted felon informant purchased a handgun from

Arizona Traders without the completion of any paperwork.

The informant advised the salesman of his prohibited

status prior to the purchase. On August 20, 1972, a

compliance inspection was conducted at Arizona Traders

by agents from the Tucson POD. They found no record of

receipt or disposition of the firearm purchased by the

informant. In addition, they found 15 other firearms

on the premises which had not been recorded in the

required firearms records. On August 21, 1972, a Notice

of Violations (Form 1880) was served on Donald Vingino

who signed to acknowledge its receipt.

The investigation was discussed with the United States

Attorney's Office and a decision was made not to prosecute

the case based on the illegal sale of only one firearm.
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In September 1973, a follow-up compliance inspection

found that the recordkeeping deficiencies had been

corrected.

In late 1976 and early 1977, the Tucson Police Department,

advised ATF that it had received information that Arizona

Traders was again engaged in the sale of firearms without

the requisite paperwork. This information was essentially

word of mouth and did not involve any specific evidence

of wrongdoing.

The Tucson POD had previously received information

of criminal misconduct by several firearms dealers in

Tucson and Nogales, Arizona, and had also been advised

by the United States Attorney's Office that District

Court Judge William C. Frey was becoming increasingly

alarmed at allegations by firearms defendants that they

had been induced by firearms dealers to violate the Gun

Control Act in purchasing weapons. An investigation

involving 15 licensed firearms dealers was then conducted

between January and June 1977. Arizona Traders was one

of the firearms dealers investigated. Prosecution was

recommended against seven licensees, two employees, and

one corporation.

A convicted felon informant, Anthony Jacome Demara, was

recruited. Demara had two prior felony convictions for

burglary in 1967 in California. Demara had no arrests since

1973.

On January 17, 1977, Demara had gone to Arizona Traders

to discuss the purchase of a firearm with Vingino.

Demara was subsequently instructed not to go to any of

the suspected firearms dealers without prior ATF authorization.

Demara stated that his conversations with Vingino involved

sales prices and his firearms inventory. He did not
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attempt to purchase a weapon or advise Vingino of his

felony convicticns.

On February 4, 1977, Demara was provided with Government

funds and equipped with a Nagra tape recorder. He entered

Arizona Tradrs were he met with Donald Vingino. Demara

selected a Targa Model GT, .380 caliber pistol which he

agreed to purchase. In selecting the weapon, Demara

implied that the weapon was for his wife's use. Vingino

produced the ATF Form 4473, and Demara advised Vingino

that he couldn't sign it. Vingino then asked if Demara's

wife could come in and sign for it. Demara advised

Vingino that he had a friend who could sign for him.

Vingino agreed to this and a special agent from the

Arizona Drug Control District who had accompanied Demara

to the store agreed to sign the form for Demara. Demara

advised the undercover agent in Vingino's presence that

he could not sign the ATF Form although he did not say

that he was a convicted felon. Vingino then stated

he couldn't complete the sale as a gun dealer but that

the undercover agent could sell the gun to Demara as an

individual. Prior to completion of the sale, Vingino asked

Demara if he was a convicted felon and Demara replied that

he was. Demara then paid for the weapon which he received

directly from Vingino along with the receipt. The State

agent signed the Form 4473 using his undercover name and

drivers license.

On February 8, 1977, Demara was again equipped with a Nagra

recorder and returned to Arizona Traders with the State

agent. He asked Vingino to sell him a Smith and Wessen

Model 19-2, .357 magnum revolver which he had seen on

his first visit. Vingino recalled Demara from the previous

sale. Vingino told Demara that he would again have to

have his friend sign for the weapon. He also wanted

to delay the sale for three days so that he wouldn't have
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to submit a multiple sales form to ATF. Vingino agreed to

go through with the sale that day after the agent and Demara

stated they wanted to complete the transaction, and the

undercover agent assured Vingino that he had no record

and didn't care if his name was listed on the multiple

sale form.

After the State agent completed the 4473, Demara paid for

the weapon which he received from Vingino along with the

receipt. He also ordered a holster for the weapon which

he agreed to pick up at a later time.

Demara made no comment during the February 8 transaction

regarding giving the firearm to his wife.

On February 15, 1977, Demara returned to Arizona Traders

with a second State undercover agent and bought a holster

for the Smith and Wessen revolver he had purchased on

on February 8.

A criminal case report was prepared recommending prosection

of Vingino and X.A. Traders Inc. for delivery of a firearm

to a convicted felon (18 U.S.C., Section 922(d)(1)) and

falsification of the firearms records (18 U.S.C., Section 922

(m)). On September 14, 1977, the Federal Grand Jury in

Tucson returned an indictment charging both Vingino and the

corporation with two counts of violation of both sections

of the Gun Control Act. Vingino was arrested on September 21,

1977, and released on his own recognizance by the United States

Magistrate.

Incident to Vingino's arrest, a compliance inspection was

conducted of Arizona Traders. Agents and inspectors

recovered two short barreled rifles on the premises

One was a Hamilton .22 caliber rifle with a 5 1/2 inch

barrel and an overall length of 11 inches. The second

was a Winchester .22 caliber rifle with 6 inch barrel
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and an overall lenth of 13 inches. No criminal action was

taken against Vingino or Morris due to the age and

condition of the weapons.

On November 4, 1977, Judge William C. Frey granted a

defense motion to suppress the tape recordings of conversations

between Demara, Vingino, and the State agents. The

conversations had been recorded on a Nagra reel to

reel tape which had then been copied onto cassette tapes

and erased for reuse as was standard procedure at that

time. Frey ruled that the defense was entitled to the

original recordings, but also found that the Government

had not shown "bad faith" in erasing the original Nagra

tapes. Following the suppression of the tapes, AUSA Dan

Knauss advised the court on November 5, that he was not

ready to proceed, and Frey dismissed the indictment.

As has already been noted, the Vingino case was one of eight

similar ATF investigations indicted at the same time in

Tucson. In two of the cases ( U.S. vs. Joe Puchi, 3913 0177

1007 S and U.S. vs. Irving Goldstein, 3913 0177 1011 W) the

issue of the tapes was also raised and two other judges

admitted them into evidence.

On January 3, 1978, the Regional Regulatory Administrator

(RRA) for the Western Region issued a Notice of Contemplated

Action against X.A. Traders Inc. A hearing was held on

March 15, 1978, in Tucson and a Notice of Revocation was

issued April 26, 1978.

On July 12, 1978, a hearing was held before the ATF

Administrative Law Judge Kenneth Travis in Tucson.

Judge Travis admitted the previously suppressed tape

recordings into evidence during the proceeding. On

October 20, 1978, Judge Travis issued his findings upholding

the decision to revoke the license. On January 5, 1979,

Acting Director John Krogman concurred with the decision
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and a Final Notice of Revocation was issued by the RRA,

Western Region.

On March 16, 1979, Vingino filed a motion for review of the

revocation decision by the United States District Court in

Tucson. That petition is still pending as of May 6, 1980.

It should be noted that in one of the other cases (U.S. vs.

Simon Perri, 3913 0177 1006 G) which was very similar to

this investigation, ATF's decision to revoke was upheld by

the District Court in Tucson on December 11, 1979, and has

been appealed to the Ninth Circuit Court of Appeals where

it is still pending.
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r OF T,te TREAS,RY 13,,EA,.. OF ALCOHCL TOaACCo AN.01.,RE,aFtms

WAIVER OF RIGHT TO REMAIN SILENT AND OF
RIGHT TO ADVICE OF COUNSEL

STATEMENT OF RIGHTS /-

before we cs• o no., questions, it is my duty to ed.., you of yottr taCIt.2177-1-

/
s,ui 

5/71 
utt.i

,e- 1/1

Anything you say ‘. an be cad against you in court, or other proceeiings.....r " •

You have the tight to consult olpit.tyrfney before nicking any stitertient or answe, ing any question, ina you :nay ha, hi present
with Yon during questioning, if).

V du mavihasre an attorney appointed by the U.S. Magistrate or the court to represent you if you cannot effort Or other,,,,, °wain
111P 7.
If you de. de 10 .1SM, questions now with or without a lawyer ,yor st;r1 have the right to Star, the questiontng at any tune, 0, to
stop the g_ie,tir.,ninci for the purpose of consulting a lawyer.

HUS,LVEFi -

(oi., may warva :he right to advice of counsel ancf/yonr right to remain silent, and you may answer questions or make a statement
ii hour consciting a lawyer if you so desire.

WAIVER

I have had the above stateri.ents of my rights read and explained to me and full understand these rights I waive them
freely and volcontanly, without threat or intimidation and without any Or0011Se of reward or immunity. I mas taken into

tistody at (time). on "_/LIT/date), and have signed this document at ..Z

On  5X;Z o;"  _I date J..

Witnesses

4.7 _

27z L -
(Name)

PTC ',an A

MEI
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0,ARTVE T O. teL TREAS,AY St:Ai- Au cr ALCO.C, F IRE AR',

WAIVER OF RIGHT TO REMAIN SILENT AND OF
RIGHT TO ADVICE OF COUNSEL

STATEMENT OF RIGHTS

Rt.iforn we ask voi anv oue it is my .fury ytm of yr..., rtohts.

You hove the right hi rem.. sit 'rim

Any tl iing you say can ue used against you in court, or other pi oceedings.

You have the right to COMUlt an ..1111nrneV bettor. 1,31.. mg any ,tottiruent t), answering any get inn, and yOu h 

with you dot ,r ottestiuning

YJJ t•-•ay hase an attorney At hrittitl by the 1;.S .13.hctrate of the ii.i• tx.iitt:sunt sou if you cannot alfolt or uthut,,s,

10,1

It s,.uo decide to answer que,tic,ns now with or without a lawyer , you still have the 1,9111 to stop the questioning at any tittle. ot to

stop the questioning for tr., ut oustingt a lawyer.

VF R -

You may waive 'I., ,19ht to advWe of counsel and your right to remain silent, and you tray Jnswel questions or make a siatement

v.i.tnr).)( t.OnSLIting a lawyer if you so desire.

WAIVER

I have had the above statements of my rights read and explained to me and full understand these rights I waive

treely and voluntarily, without threat or intimidation and without any promrse of reward or immunity. I was taken tut-,

custody at /9‘2,/ (time), on ,.T"  /'/(date), and have signed this document at /LI;

'date).

Witnesses

• .

7/. .74
/

(Name)

__LaGa r

6Varne)

.14 time

ATF F 3200.4 or 771 REPLACES ATF FOFIM 4176 wHiCH MAY BE uSeD
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SUPPLEMENTARY INFORMATION

HER FROM NEAL KNox

April 24, 1980

The Honorable Dennis DeConcini
United States Senate
3230 Dirksen Senate Office Building
Washington, DC 20510

Dear Senator DeConcini:

Reference is made to the testimony received by your
Subcommittee on Appropriations on April 17, 1980, concerning
abuse of citizens by the Bureau of Alcohol, Tobacco and
Firearms. At that time, Mr. and Mrs. Paul Hayes of New
Mexico testified before you that an offer had been made by
the United States Attorney for the District of New Mexico to
remit the forfeiture of the firearms seized from them. This
offer was on condition that they execute an agreement
waiving all claims (except for damage to their firearms)
against the United States, its officers, agents or employees
arising out of the investigation and prosecution of the
criminal case against them, the subsequent administrative
proceeding involving their federal firearms license and the
proceeding to forfeit their firearms. A copy of the agreement
proposed by the Department of Justice is enclosed.

Both Mr. and Mrs. Hayes have been acquitted of all
criminal charges and have also prevailed in the license
proceeding. Only the forfeiture proceeding, based on the
same charges they have twice proven to be false, still hangs
over them. As you can appreciate, Mr. and Mrs. Hayes have
suffered physically, mentally and financially as a result of
the excesses and overreaching of the BATF and have expressed
an intention to bring an action against that agency and
perhaps others.

At the April 17 hearing, Marvin Dessler, Chief Counsel
of the BATF volunteered that the agreement proposed was of
the type encouraged by the Department of Justice and provided
for in 28 CFR 9.7(b). Enclosed for your information is a
copy of the subsection of the Code of Federal Regulations
specifically cited by the Chief Counsel. You will observe
that it states that when a forfeiture is remitted or mitigated,
a lienholder shall furnish the U.S. Attorney with (1) an
instrument executed by the registered owner and any known
claimant to property releasing their interest in such property
or (2) if the registered owner or any known claimant is in
default, an agreement to save the Government and its agents
and employees harmless from claims resulting from the
grant of remission.

The purpose of this letter is to call your attention to
the fact that you have been misled. Mr. and Mrs. Hayes have
unencumbered title to the seized firearms. As you can see,
subsection (b) deals with remissions allowed to lienholders,
which the Hayes are not, and requires that these lienholders
provide the government with documents saving it harmless
against claims resulting from the grant of remission only.
This subsection can in no way be construed as requiring Mr.
and Mrs. Hayes to waive claims against the United States and
its agents and employees resulting from the investigation
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and prosecution of the criminal case, the administrative
proceeding concerning their firearms license and the forfeiture
proceeding.

As I recall, Mr. Hayes testified that the seized
firearms were now worth between $60,000 to $70,000. Obviously
the government is aware that Mr. and Mrs. Hayes desperately
need their stock in trade since their ordeal of the past two
years has made them virtually penniless. This attempt to
extort a release from them is therefore reprehensible. It
becomes more so when passed off as routine compliance with
federal regulations which do not have a scintilla of application
to their situation. The attitude of the United States
Attorney toward Mr. and Mrs. Hayes is at this point perhaps
vindictive. It also suggests that his office has little of
note to accomplish if he can devote such time and attention
to harassing those who have committed no criminal acts, and,
but for the initiation of a scheme by the government, would
never have been forced to defend themselves. Moreover, the
charges which the Government failed to prove amounted to
merely technical violations of malum prohibitum statutes.
The United States Attorney should have called to his attention
the following admonition from Berger v. United States, 295
U.S. 78 (1935):

"The United States Attorney is the representative
not of an ordinary party to a controversy, but of a
sovereignty whose obligation to govern impartially is
as compelling as its obligation to govern at all; and
whose interest, therefore, in a criminal prosecution
is not that it shall win a case, but that justice
shall be done. As such, he is in a peculiar and
very definite sense the servant of the law, the
twofold aim of which is that guilt shall not escape
or innocence suffer. He may prosecute with earnestness
and vigor--indeed, he should do so. But, while he
may strike hard blows, he is not at liberty to strike
foul ones. It is as much his duty to refrain from
improper methods calculated to produce a wrongful
conviction as it is to use every legitimate means
to bring about a just one."

Sincerely,

Neal Knox
Executive Director

64-664 0 - 80 - 16
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EXCERPT FROM 28 C.F.R., SEcnoN 8.2

risks, etc., will be considered in deter-
mining the appropriate amount of
reward.

§7.3 Eligibility for reward.
A reward may be paid to any person,

except an official or employee of the
Department of Justice or a law-en-
forcement officer of the United States
Government, who personally captures
and surrenders an escaped Federal
prisoner to proper officials, or who as-
sists in the capture, of an escaped Fed-
eral prisoner.

§7.1 Procedure for claiming reward.

A person claiming a reward under
this part snall present his claim,
within six months from the date of
the capture, in the form of a letter to
the Warden or United States Marshal
concerned. The letter shall state fully
the facts and circumstances on which
the claim is based, and shall include
the name of each escapee captured
and the time and place of the capture.
and details as to how the arrest was
made by the claimant or as to how as-
sistance was rendered to others who
made the arrest.

17.5 Certification.

The claim letter required under § 7.4
shall contain the following certifica-
tion immediately proceeding the signa-
ture of the claimant:

I am not an officer or employee of the De-
partment of Justice or a law-enforcement
officer of the United States Government.

PART 8—CONFISCATION OF WIRE
OR ORAL COMMUNICATION IN-
TERCEPTING DEVICES

Sec.
8.1 Seizure of intercepting devices.
8.2 Seized intercepting devices.

§8.1 Seizure of intercepting devices.

The Director, Associate Director, As-
sistant to the Director, Assistant Di-
rectors, inspectors and agents of the
Federal Bureau of Investigation are
authorized to exercise the power and
authority vested in the Attorney Gen-
eral by section 2513 of title 18, United
States Code to make seizures of wire
or oral communication intercepting
devices.

(28 U.S.C. 509, 510: 5 U.S.C. 301: 18 U.S.C.
2513)
(Order 409-69, 34 FR 1557, Jan. 31. 1969)

/ 8.2 Seized intercepting devices.

All wire or oral communication in-
tercepting devices seized pursuant to
section 2513 of Title 18, United States
Code shall be held for or turned over
to the U.S. Marshal for the district in
which the seizure was made. Except
for the power and authority conferred
by § 8.1 and the powers described in
the last sentence of this section, U.S.
Marshals are, in accordance with sec-
tion 2513 of Title 18, United States
Code, authorized and designated a.s
the officers to ierform the various
duties with respect to seizures and for-
feitures of wire and oral communica-
tion intercepting devices tinder section
2513 of Title 18, United States Code
which are comparable to the duties
performed by collectors of customs or
other persons with respect to the seiz-
ure and forfeiture of ves.sels, vehicles,
merchandise, and baggage tinder the
customs laws. The Assistant Attorney
General in charge of the Criminal Di-
vision is designated as the officer au-
thorized to take final action under sec-
tion 2513 of Title 18, United States
Code on claims for remission or miti-
gation of forfeitures, offers of pay-
ment for release of property, claims
for award of compensation to an in-
former, offers in compromise and mat-
ters relating to bonds or other secu-
rity.

(28 U.S.C. 509, 510; 5 I.S.C. 301: 18 U.S.C.
2513)
(Order 409-69, 34 FR 1557, Jan. 31. 1969]

PART 9—REMISSION OR MITIGATION
OF CIVIL FORFEITURES

Sec.
9.1 Purpose and scope.
9.2 Definitions.
9.3 Procedure relating to judicial forfeit-

ures.
9.4 Procedure relating to administrative

narcotic forfeitures.
9.5 General administrative procedures.
9.6 Provisions applicable to particular situ-

ations.
9.7 Terms and conditions of remission.

AUTHORITY: 28 U.S.C. 509, 510: 5 U.S.C.
501, Reorganization Plan No. 1 of 1968.
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9.1 Purpose and scope.

The following definitions, regula-
tions and criteria are designed to re-
flect the intent of Congress relative to
the remission or mitigation of forfeit-
ure of certain property as set out in
section 1618 of Title 19. United States
Code, and are applicable only to those
civil forfeitures which arise under the
Contraband Transportation Act. Com-
prehensive Drug Abuse Prevention
and Control Act of 1970, customs laws.
Federal Alcohol Administration Act
and other laws relating to gambling,
firearms, and liquor (except the
Indian Liquor Laws), and which are as-
signed to the supervision of the Crimi-
nal Division or the Drug Enforcement
Administration by the Attorney Gen-
eral o- his duly authorized delegate
( §§ 0.55(d), 0.100 of this chapter).

(Order No. 477-72, 37 FR 2768, Feb. 5, 1972,
as amended by Order 520-73, 38 FR 18381.
July 10, 1973)

§ 9.2 Definitions.

As used in this part:
(a) The term "Attorney General"
means the Attorney General of the
United States or his delegate.
(b) The term ''related crime" means

any crime similar in nature to that
which gives rise to the seizure of prop-
erty for forfeiture, for example, where
property is seized for a violation of the
Federal laws relating to liquor, a "re-
lated crime" would be any previous of-
fense involving a violation of the Fed-
eral laws relating to liquor or the laws
of any Stnte or political subdivision
thereof reiating to liquor.

The term "determining official"
means the official who has the author-
ity to grant or deny petitions for re-
mission or .nitigation of forfeitures of
property incurred under the laws re-
ferred to in § 9.1.
(d) The terms "net equity," -net

lien," and "net interest" mean the
actual interest a petitioner has in
property seized for forfeiture at the
time a petition for remission or mitiga-
tion of forfeiture is granted by the de-
termining official: Provided, however,
That in computing a petitioner's
actual interest the determining official
shall make no allowances for unearned
interest, finance charges, dealer's re-

serve, attorney's fees or other similar
charges.
(e) The term "owner" means the

person who holds primary and direct
title to the property seized for forfeit-
ure.
(f) The term "person" means an in-

dividual, partnership, corporation
joint business enterprise, or other
entity capable of owning property.
(g) The term "petition" means the

petition for remission or mitigation of
forfeiture.
(h) The term "petitioner" means the

person applying for remission or miti-
gation of the forfeiture of seized prop-
erty.

Cl) The term -property" means proP-
erty of any kind capable of being
owned or possessed.
(j) The term "record" means all

arrest followed by a conviction, except
that a single arrest and conviction and
the expiration of any sentence im-
posed as a result of such conviction, all
of which occurred more than 10 years
prior to the date the petitioner ac-
quired its interest in the seized proper-
ty. shall not be considered a record:
Provided, however, That two convic-
tions shall always be considered a
record regardless of when the convic-
tions occurred: And provided further.
That the determining official may, in
his discretion, consider as constituting
a record, an arrest or series of arrests
to which the charge or charges were
subsequently dismissed for reasons
other than acquittal or lack of evi-
dence.
(k) The term "reputation" means

repute with a law enforcement agency
or among law enforcement officers or
in the community generally, including
any pertinent neighborhood or other
area.
(I) The term "violator" means the

person whose use of the property in
violation of the law subjected such
property to seizure for forfeiture.
(Order No. 430-70, 35 FR 7013, May 21.
1970. as amended by Order No. 477-72, 37
FR 2768, Feb. 5. 1972)

§ 9.3 Procedure relating to judicial forfeit-
ures.

(a) A petition for remission or miti-
gation of forfeiture shall be addressed
to the Attorney General, and shall be
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sworn to by the petitioner, or by his
counsel upon information and belief,
and shall be submitted-in triplicate to
the U.S. attorney for the judicial dis-
trict in which the property is seized.
(b) Upon receipt of a petition. the

U.S. attorney shall direct the seizing
agency to investigate the merits of the
petition and to submit a report there-
on to him. Upon receipt of such
report, the U.S. attorney shall forward
a copy thereof together with the peti-
tion and his recommendation as to al-
lowance or denial of the petition to
the Assistant Attorney General.
Criminal Division.
(c) Upon receipt of a petition and

report thereon, the Assistant Attorney
General shall assign it to the apprwri-
ate section of the Criminal Division
which shall prepare a report based
upon the allegations of the petition
and the report of the seizing agency.
No hearing shall be held. Upon the
basis of the report prepared in this
section, the Chief of the section shall
either grant the petition by remission
or mitigation of the forfeiture or shall
deny it.
(d) If the Chief of the section grants

a petition or otherwise mitigates the
forfeiture, he shall cause appropriate
notices of such action to be mailed to
the petitioner or his attorney and to
the appropriate U.S. attorney. The
U.S. attorney shall be advised of the
terms and conditions, if any, upon
which the remission or mitigation is
granted and the procedures to be fol-
lowed in order for the petitioner to
obtain a release of the property, or, in
the case of a chattel mortgagee and at
the petitioner's option, to obtain his
net equity in said property. The Chief
of the section shall advise the petition-
er or his attorney to confer with the
U.S. attorney as to such terms and
conditions.
(e) If the Chief of the section denies

a petition, he shall cause appropriate
notices of such action to be mailed to
the petitioner or his attorney and to
the appropriate U.S. attorney. Such
notice shall specify the reason the pe-
tition was denied. The notice also shall
advise the petitioner or his attorney
that a request for reconsideration of
the denial of the petition may be sub-
mitted to the Assistant Attorney Gen-

eral. Criminal Division. in accordance
with paragraphs (j) through (m) of
this section.
to) A petition for restoration of the

proceeds of sale or for value of forfeit-
ed property, if retained or delivered
for official use of a Government
agency, may be submitted in cases ir
which the petitioner: (1) Did not know
of the seizure prior to the declaration
or condemnation of forfeiture; and (2)
was in such circumstances as prevent-
ed him from knowing thereof. Such a
petition shall be submitted pursuant
to paragraph (a) of this section and
within 3 months from the date the
property is sold or otherwise disposed
of.
(g) The Assistant Attorney General

shall not accept a petition in any case
in which a similar petition has been
administratively denied by the seizing
agency prior to the referral of the case
to the U.S. attorney for the institution
of forfeiture proceedings.
(h ) The Assistant Attorney General

shall accept and the Chief of the sec-
tion shall consider petitions submitted
in judicial forfeiture proceedings
under the Internal Revenue liquor
laws only prior to the time a decree of
forfeiture is entered. Thereafter, Dis-
trict Courts have exclusive jurisdiction
over the rest.
(1) In all other forfeiture cases, the

Assistant Attorney General shall
accept and the Chief of the section
shall consider petitions until the prop-
erty is sold or placed in official use or
otherwise disposed of according to law.
(j) Within 20 days from the date of

the notice of the denial of a petition
for remission or mitigation, a request
for reconsideration of the denial,
based on evidence recently developed
or not previously considered, may be
submitted to the Assistant Attorney
General. Criminal Division. for refer-
ral to the appropriate Section Chief.
The applicant shall simultaneously
submit a copy to the appropriate U.S.
attorney.
(k) Upon receipt of a copy of a re-

quest for reconsideration of the denial
of a petition the U.S. attorney shall
withhold further action in the case
pending advice from the Assistant At-
torney General, Criminal Division. of
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the action taken on the request by the
appropriate Section Chief.
(1) If the U.S. attorney does not re-

ceive a copy of a request for reconsid-
eration within the prescribed period
he shall proceed with the forfeiture.
(m) Only one request for reconsider-

ation of a denial of a petition shall be
considered.

(Order 409-69, 34 FR 1557. Jan. 21, 19691

§ 9.4 Procedure relating to administrative
narcotic forfeitures.

(a) A petition for remission or miti-
gation of forfeiture of property seized
for narcotic violations that is subject
to administrative forfeiture (appraised
value of $2,500 or less) shall be ad-
dressed to the Administrator of the
Drug Enforcement Administration
(DEA). Such a petition shall be filed
in triplicate with the regional adminis-
trator of DEA for the judicial district
In which the seizure occurred.
(b) Upon receipt of a petition for

property subject to administrative for-
feiture the regional administrator of
DEA shall have an investigation of the
petition conducted. The completed pe-
tition investigation and the recommen-
dation of the regional director on the
petition will be forwarded to the Ad-
ministrator of DEA.
(c) Upon the receipt of a petition

and a report thereon by the Adminis-
trator of DEA, he shall assign it to the
Office of Chief Counsel where a ruling
shall be made, based on the petition
and the report of investigation. No
hearing shall be held. The ruling on
the petition shall be made by the
Chief Counsel or Deputy Chief Coun-
sel of DEA.
(d) Notice of the granting or the

denial of a petition for property sub-
ject to administrative forfeiture shall
be mailed to the petitioner or his at-
torney. If the petition is granted, the
conditions of relief and the procedure
to be followed in order to obtain the
release of the property shall be set
forth. If the petition is denied, the pe-
titioner shall be advised of the reasons
for such denial.
(e) A request for consideration of

the denial may be submitted within 10
days from the date of the letter deny-
ing the petition. Such request shall be
addressed to the Administrator of

DEA for referral to the Office of the
Chief Counsel and shall be based on
evidence recently developed or not
previously considered.
(f) Additional information concern-

ing property subject to seizure for nar-
cotic violations is contained in 21 CFR
3113.71-316.81.

(Order No. 430-70. 35 FR 7013, May 21,
1970, as amended by Order No. 477-72, 31
FR 2768. Feb. 5. 1972: Order No. 520-73, 38
FR 18381. July 10. 19731

§ 9.5 General adininistrative procedures.

(a) Petitions shall be sworn and shall
include the following information in
clear and concise terms:
(1) A complete description of the

property, including serial numbers, if
any, and the date and place of seizure.
(2) The interest of the petitioner in

the property, as owner, mortgagee or
otherwise, to be supported by bills of
sale, contracts, mortgages, or other
satisfactory documentary evidence.
(3) The facts and circumstances, to

be established by satisfactory proof,
relied upon by the petitioner to justify
remission or mitigation.
(b) The Determining Official shall

not consider whether the evidence is
sufficient to support the forefeiture
since the filing of a petition presumes
a valid forfeiture. The determining of-
ficial shall consider only whether the
petitioner has satisfactorily estab-
lished his good faith and his innocence
and lack of knowledge of the violation
which subjected the property to seiz-
ure and forfeiture, and whether there
has been compliance with the stand-
ards hereinafter set forth.
(c) The determining official shall

not remit or mitigate a forfeiture
unless the petitioner:
(1) Establishes a valid, good faith in-

terest in the seized property as owner
or otherwise: and
(2) Establishes that he at no time

had any knowledge or reason to be-
lieve that the property in which he
claims an interest was being or would
be used in a violation of the law.
(3) Establishes that he at no time

had any knowledge or reason to be-
lieve that the owner had any record or
reputation for violating laws of the
United States or of any State for relat-
ed crime.
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EXCERPT FROM 28 C.F.R., SECTION 9.7

[Order No. 430-70, 35 FR 7013. May 21.
1970, as amended by Order No. 477-72, 37
FR 2768. Feb. 5, 19721

§ 9.6 Provisions applicable to particular
situations.

(a) Mitigation: In addition to his dis-
cretionary authority to grant relief by
way of complete remission of forfeit-
ure, the determining official may, in
the exercise of his discretion, mitigate
forfeitures of seized property. This au-
thority may be exercised in those
cases where the petitioner has not met
the minimum conditions precedent to
remission but where there are present
other extenuating circumstances indi-
cating that some relief should be
granted to avoid extreme hardship.
Mitigation may also be granted where
the minimum standards for remission
have been satisfied but the overall cir-
cumstances are such that, in the opin-
ion of the determining official, com-
plete relief is not warranted. Mitiga-
tion shall take the form of a money
penalty imposed upon the petitioner
in addition to any other sums chargea-
ble as a condition to remission. This
penalty is considered as an item of
cost payable by the petitioner.
(b) Rival claimants: If the beneficial

owner of property and the owner of a
security interest in the same property
each files a petition, and if both peti-
tions are found to be meritorious,
relief from a forfeiture shall be grant-
ed to the beneficial owner and the pe-
tition of the owner of the security in-
terest shall be denied.
(c) Leasing agreements: (1) A person

engaged in the business of renting
property shall not be excused from es-
tablishing compliance with the re-
quirements of § 9.5.
(2) A lessor who leases property on a

long term basis with the right to sub-
lease shall not be entitled to remission
or mitigation of a forfeiture of such
property unless his lessee would be en-
titled to such relief.
(d) Voluntary bailments: A petition-

er who allows another to use his prop-
erty without cost and who is not in the
business of lending money secured by
property or of renting property for
profit, shall be granted remission or
mitigation of forfeiture upon meeting
the requirements of § 9.5.

(e) Straw purchase transactions: If a
person purchases in his own name
property for another who has a record
or reputation for related crimes, and if
a lienholder knows or has reason to
believe that the purchaser of record is
not the real purchaser, a petition filed
by such a lienholder shall be denied
unless the petitioner establishes com-
pliance with the requirements of § 9.5
as to both the purchaser of record and
the real purchaser. This rule shall also
apply where money is borrowed on the
security of property held in the name
of the purchaser of record for the real
purchaser.
(1) Notwithstanding. the fact that a

petitioner has satisfactorily estab-
lished compliance with the administra-
tive conditions applicable to his partic-
ular situation, the Determining Of fi-
cial may deny relief if there are un-
usual circumstances present which in
his judgment provide reasonable
grounds for concluding that remission
or mitigation of the forfeiture would
be inimical to the interests of justice.

(Order No. 430-70, 35 FR 7013, May 21.
1970. as arnctided by Order No. 477-72. 37
FR 2768, Feb. 5. 19721

9.7 Terms and conditions of remission.

(a) The terms and conditions of re-
mission or mitigation of forfeitures in
cases subject to judicial forfeiture pro-
ceedings ( property appraised over
$2,500 when seized or a claim and cost
bond filed) shall, at a minimum, re-
quire that a petitioner pay the costs
and expenses incident to the seizure of
the property including any court costs
and accrued storage charges. However,
if the petitioner's interest in the prop-
erty is derived from a lien thereon, the
petitioner shall pay an amount equal
to all costs and expenses incident to
the seizure including any court costs
and accrued storage charges or the
amount by which the appraised value
of the property exceeds the petition-
er's net interest therein, whichever is
greater. The appraised value at the
time of seizure is used for the pur-
poses of these rules.
(b) Where a complaint for forfeiture

has been filed with the District Court,
a lienholder shall also be required to
furnish the U.S. attorney with: (1) An
instrument executed by the registered
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•

owner and any other known claimant
of an interest in the property, if they
are not in default, releasing their in-
terest in such property, or (2) if the
registered owner or any other known
claimant is in default, an agreement to
save the Government. its agents and
employees harmless from any and all
claims which might result from the
grant of remission.
(c) Alternatively, a lienholder may

elect to permit the litigation to pro-
ceed to Judgment. In that event, the
court shall be advised that the Depart-
ment has allowed the petition for re-
mission of the forfeiture and shall be
requested to order the property sold
by the U.S. Marshal at public sale and
the proceeds thereof to be distributed
as follows:
(1) Payment to the petitioner of an

amount equal to his net equity if the
proceeds are sufficient or the net pro-
ceeds otherwise, after deducting from
the petitioner's interest an amount
equal to the Government's costs and
expenses incident to the seizure, for-
feiture and sale, including court costs
and storage charges, if any:
(2) Payment of such costs and ex-

penses;
(3) Payment of the balance remain-

ing, if any, to the Government.
(d) If a complaint for forfeiture has

not been filed, the petitioner, if he is a
lienholder, in addition to paying an
amount equal to all costs and expenses
Incident to the seizure, including any
court costs and accrued storage
charges, or an amount by which the
appraised value of the property ex-
ceeds his net interest therein, which-
ever is greater, shall:
(1) Furnish an instrument executed

by the registered owner and any other
known claimant of an interest in the
property releasing their interest in
such property, or
(2) Furnish an agreement to hold

the Government, its agents and em-
ployees harmless from any and all
claims which might result from the
grant of remission.
(e) The determining official may

impose such other terms and condi-
tions as may be appropriate.
(f) Upon compliance with the terms

and conditions of remission or mitiga-
tion in cases subject to judicial forfeit-

ure proceedings. the U.S. attorney
shall take appropriate action to effect
the release to the petitioner of the
property involved and to dismiss the
complaint if one has been filed or oth-
erwise dispose of the matter by forfeit-
ure. sale and distribution of the pro-
ceeds therefrom as set forth herein.
(g) In any case, if the owner of

record or any other claimant wishes to
contest the forfeiture, judicial cob'
demnation of the property shall be
consummated, the court shall be ap-
prised of the granting and terms of
the remission or mitigation by the At-
torney General, and the court shall be
requested to frame its decree of for-
feiture accordingly.
( I) Where the owner of property

elects not to comply with the condi-
tions imposed upon the release of such
property to said owner by way of
relief, the custodian of such propertY
may be authorized to sell it. From the
proceeds of the sale the custodian
shall deduct and retain for the ac-
count of the Government all costs in-
cident to the seizure and forfeiture
plus the costs of sale, and shall pay
said owner the balance, if any.
(i) Where remission or mitigation is

allowed to a person holding a security
interest who is thereby eligible to have
the property released to such person
upon compliance with the terms and
conditions of remission or mitigation.
the property may nevertheless be re-
tained by the Government for official
use by an appropriately designated
Department or Agency thereof upon
payment by it to such person of an
amount equal to such person's net
equity, less an amount equal to the
Government's costs and expenses inci-
dent to the seizure and forfeiture in-
cluding court costs and storage
charges, if any, and upon payment by
it to the U.S. Marshal of an amount
equal to such costs and expenses.

(Order No. 430-70, 35 FR 7013, May 21.
1970. as amended by Order No. 477-72. 37
FR 2769, Feb. 5, 19721
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LETTER FROM BILL GARRISON, RESEARCH DIRECTOR,

SECOND AMENDMENT FOUNDATION

18 April 1980

Senator Dennis DeConcini

3230 Dirksen Bldg.

Washington, DC 20510

Dear Senator DeConcini:

I recently learned of your oversight hearings investigating

into BATF abusive practices. Therefore I thought you would

be interested in a research project in which we investi-

gated how effective is the BATF in responding to questions

from those who wish to comply with BATF guidelines in selling

firearms. Our study revealed that the BATF responses varried

in virtually every region. That study is attached for your

reading.

Should you need additional information about the study,

please feel free to call or write me.

Sincerely yours,

Bill Garrison

Itv"-
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Defining "Dealer"

Volley 4, Round 48

December 3, 1979

Dear Subscriber:

Last week we mentioned the apparently common practice
of the BATF of misinforming law-abiding citizens about the
requirements of the law, and then arresting them for follow-
ing the BATF's advice. In no area is this more common than
in the so-called "implied dealership" entrapment -- a collec-
tor or shooter who sells a small number of nuns, and is
arrested for dealing without a license. In this issue of
TWB, we have a special report on BATF implied-dealership en-
trapments, and what the average citizen can expect if he
ever makes the mistake of calling the local BATF office for
advice. We are indebted to Second Amendment Foundation Re-
search Director Bill Garrison, who did the leg-work for this
issue.

"ENGAGED IN THE BUSINESS" 

Publications of the Bureau of Alcohol, Tobacco and Fire-
arms (BATF) state that persons "not engaged in the business"
of selling firearms, but who sell four to six a year, do not
need a license to do so. This is the Bureau's official posi-
tion. Their quasi-official position is that persons selling
such a small number of guns may not obtain licenses to sell,
even if they want to. Licensed dealers are required to oper-
ate out of a bonafide shop, and be open tegular hours. Deal-
ers who have made too few sales have had their licenses re-
voked. The BATF position is that small numbers of sales do
not need licenses, and may not obtain them.

This was also the policy set forth in the BATF pamphlet,
Gun Control Act: Questions and Answers, which states that
"a non-licensed resident of a state may make an occasional
sale to another non-licensee residing in his state (as long
as he is not 'engaged in the business')."

During 1975 Senate hearings into juvenile crime, a letter
from former BATF director Rex Davis was produced which stated
in part that: "We have long held that the occasional sale of
a personally owned firearm by an unlicensed individual is rot
construed as being 'engaged in the business.'"
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More important to TWB readers than Rex Davis' glib assurances, how-

ever, was a memo to the director from the BATF's legal division
, which

advised against the Bureau establishing a formal definition 
of "dealing",

as such definition might unduly limit possible BATF prosecutions.

There have definitely been prosecutions. In the course of writing

The BATF"s War on Civil Liberties: The Assault on Gun Owne
rs (available

from the Second Amendment Fondation for $4.00),
 David Hardy discovered

that the BATF often used their assumed role as 
gun law experts to advise

innocent non-dealer gun owners that a certain
 sale was legal. When the

official advice was followed, the seller foun
d himself the subject of a

felony prosecution for dealing without a lice
nse.

Although we have no difficulty believing Hardy'
s charges, we thought

it desirable to specifically investigate the "d
ealing without a license"

entrapment scheme. The method of investigation became clear through a

conversation between Bill Garrison, SAF research direct
or, and a former

BATF special agent. The agent gave Garrison a sobering account of the

agent's "service" in the Montana BATF regional off
ice":

It was a standard operating procedure -- a comm
on joke -- that when-

ever a gun owner telephoned our office inquir
ing about the legality

of selling off several of his firearms, or ho
w he could comply with

BATF regulations, such phone inquiries would 
be circulated around our

office with different agents giving differen
t, pre-arranged answers.

Sometimes, agents would provide false answers to t
he inquiries, ask

who they were, and then set them up in entrap
ment situations to

arrest them for illegal selling of firearm
s. At the time I agreed

with such entrapment practices, but I now 
disapprove of them.

A Common Pattern

To test the truth of this and other allega
tions, we sent an identi-

cal letter to each of the seven BATF regio
nal offices. In the responses,

we looked first for any obvious misstateme
nts of the law, and second, for

consistency (or lack of same) in the respo
nses.

Our letter of inquiry read:

I have three handguns that I would like to sell. I am planning to

advertise these handguns in the local news
paper.

Please inform me if I need to first obtain
 a Federal Firearms Deal-

ers License (FFL) from your office before I c
an sell the handguns.

If I do need a FFL, please send to me the FFL
-dealer application

form. If I do not neea to obtain a FFL, please c
ite for me a

BATF regulation stating I don't need th
e FFL.

The replies received from each region
 follow:

Region 1: Central 

"In reply to your letter...enclosed is a copy 
of ATF publication

'Federal Regulation of Firearms and Ammunitio
n.' I believe that the

section regarding unlicensed persons, page 10
, of the publication an-

swers your questions regarding the sale 
of your handguns.

"A license to deal in firearms is issued
 to engage in the business

of dealing in firearms as explained in t
he enclosed publication. The

sale of a personal firearm has certain restricti
ons which are also ex-

plained."

Question 27 of the pamphlet reads:

Q. Can someone who isn't in the gun business sel
l a firearm to an-

other person who resides in the same State as th
e seller?

A. Yes. There is nothing in the Gun Control Act which 
prohibits such

a sale between residents of the same State...
 In general, a single

sale, unattended by other circumstances, 
does not require a person

to be licensed.

Region 2: Mid-Atlantic 

This office simply provided a copy of ATF Form 7
, an application for

a dearler's license. There was no letter of explanation.
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Region 3: North Atlantic 

This office sent the same pamphlet as did Region 1, but again there
was no letter of explanation.

Region 4: Southeast 

The Southeast Region office sent the BATF pamphlet, "Gun Control Act:
Questions and Answers", which is an older version (by three years) of the
pamphlet sent by Region 1. The question listed above had been under-
lined by someone in the office, and the following letter was included:

"A license is not needed to sell your personal gun, as long as the
guns were not purchased for the purpose of makeing a profit. When you sell
the guns, you must make sure that the purchaser is not prohibited from
buying the guns."

Region 5: Southwest 

Despite two inquiries, no response was ever received from this
office.

Region 6: Midwest 

Two inquiries were also made to this office. The answer to the
first was a letter:

"You do not need an FFL to sell your personal firearms. However,
I would like to suggest that you sell your firearms to a dealer, rather
than advertise, in a newspaper."

However, the second inquiry produced a very different response:
the office sent only the above-mentioned question-and-answer booklet,
and a form to apply for the dealer's license.

So, not only did responses differ from region to region, they even
differed within the same regional office.

Region 7: Western 

No responses were received from this office.

The bottom line: four different responses from five offices. Like the
IRS, the sister-organization of the BATF in the Treasury Department, the
advice given a citizen is no defense against criminal charges.

The same is true of advice given in person. An Ohio man who attended
a January, 1976 gun show to swap and sell several firearms had a table
near a BATF information booth. He told the agents what he was doing and
received their assurances that his activities were proper. He carried
on his business there for two days. Soon after, his home was raided and
$4,000 worth of firearms were confiscated. Two years later, no charges
had been filed, but neither had his collection been returned.

While we will let TWB readers come to their own conclusions as to
whether the complicated definition of dealer is maintained for entrapment
purposes, or is just another example of bureaucratic confusion. Whatever
the reason, these cases underscore the need for a fair and comprehensive
definition of the term, "engaged in the business...."

As we reported in the last Round, the BATF has assured us that they
will soon be publishing a "notice of proposed rulemaking" which will allow
the public to suggest definitions.

David Hardy, in The BATF's War on Civil Liberties, suggested that:

The definition of "dealer" in firearms needs a consistent and more
definite statement, so that individuals may determine with greater
certainty whether they are in fact dealers and should obtain.-- and
are entitled to -- a license. Clarification might be undertaken
by presumptions based on number of sales -- sale of a certain number
of firearms a year might create a presumption of dealer status, and
fewer than that a presumption of non-dealership. At a minimum, a
list of criteria for dealers (number of sales, replenishment of
supply after sale, short time-lapse between purchase and resale)
should be publicly stated.
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CONCLUSION OF HEARING

Senator DECONCINI. The subcommittee will stand in recess upon the
call of the Chair.
[Whereupon, at 4:45 p.m., Thursday, April 17, the hearing was con-

cluded, and the subcommittee was recessed, to reconvene subject to the
call of the Chair.]
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