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THE TARAPUR NUCLEAR FUEL EXPORT ISSUE

W ED N ESD A Y , JU N E  18, 19 80

U nited States Senate,
Committee  on F oreign Relations ,
Committee on Governmental Affairs,

Washin g tan,  D.G .
The committees met, pu rsuan t to notice, at 9 :35 a.m., in room 4221, 

Dirksen Senate Office Building,  Hon. John  Glenn presiding .
Present: Senators Glenn, Ribicoff, Pell, Nunn, Percy, Cohen. 
Senator Glenn. The hearing will be in order.

O PEN IN G  STA TEM ENT

This morning we begin 2 days of public hearings to examine a num­
ber of dimensions of foreign policy, national  security, and nonpro­
liferat ion on the issue of whether the United States should export 
nuclear fuel to India  for the Tarapur power reactors.

Today we will hear  from Senator Alan Cranston, Dr. Henry Rowen 
of Stanford University , and Chairman Ahearne and Commissioners 
Hendr ie and Gilinsky of the Nuclear Regulatory  Commission.

Tomorrow, Deputy Secretary of State Warren Christopher and 
Ambassador Gerard  Smith will appear  for the adminis tration, fol­
lowed by a panel of public witnesses.

At this point, the President has not yet issued an Executive order 
approving the two pending applications for the export of some 38 
tons of low-enriched uranium to India for Tarapur.  However, the 
admin istrat ion’s public position has been tha t the President would 
take tha t step. There is no indication at present tha t he will do 
otherwise.

Our purpose this morning and tomorrow is to explore the issues 
and to hear views of public witnesses.

Should the President issue an Executive order, the Foreign Rela­
tions Committee, together with the Governmental Affairs Committee, 
would have the responsibility to consider whether to recommend to 
the Senate th at it approve or disapprove the order.

We 4re having ad hoc joint  hearings so t ha t we do not have to 
repeat work from one committee to another when there is some over­
lapping jurisdiction. Senator Ribicoff, chairman of the Governmental 
Affairs Committee is with us this morning, and I  call on him for any 
statement.

Senator Ribicoff. Thank you very much, Mr. Chairman.
(1)
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First, I do not thin k there is anyone in the Congress more qualified 
to address th is issue than Senator Glenn. When this issue came before 
the Governmental Affairs Committee, it was a privilege to designate 
Senator Glenn to chair and to take the lead position on this  importan t 
issue. In his training and scientific knowledge he is second to none. 
All of us have gained because of his leadership.

These hearings have been called to examine the policy of con­
tinued U.S. nuclear fuel shipments to India . It  seems to me tha t we 
must look at this proposed shipment in the ligh t of its overall effect 
on our nonproli feration policy.

The Nuclear Nonproli feration Act of 1978, on which these two 
committees worked so hard and long, sets forth this Nation’s policy 
and intention to end the spread of nuclear weapons capability. The 
act sets forth criteria which recipient states must meet in order to 
receive U.S. materia l and technology. The act provided a 24-month 
grace period before requiring imposition of these criteria.

The pending shipment of fuel to Ind ia falls afte r the expiration 
of this grace period. We must look at this issue very, very carefully. 
Our Nation and the world had a rude awakening in 1974 when India 
exploded a so-called peaceful nuclear device. This single event jolted 
the wrorld into  a p icture of a world weighted with nuclear weapons.

The nonprol iferation situation for the world today is bleak. The 
prospect of other nations obtaining and using nuclear weapons is 
very real. Other supplier nations continue selling equipment, mate­
rial, and technology to countries which have not  renounced a nuclear 
explosives capability, which have refused to sign a nonproli feration 
pledge, and which have refused to accept fullscope safeguards on 
their nuclear facilities.

We must consider what other nations will do as they examine U.S. 
response to this first test of the Nuclear Nonproliferation Act. I f this 
shipment is made to India, do not other nations have the righ t to ask 
for exemptions to our policy ? We must consider the message our de­
cision would give to the world community.

Ind ia’s past policies with  respect to its nuclear activities have been 
contrary to the United  States and world nonproliferation efforts. 
Ind ia has steadfas tly refused to accept and apply  fullscope safe­
guards. Indeed, they have broken off negotiations on this subject. 
Ind ia has not fully cooperated on safeguard inspections under inte r­
national auspices. India has not signed the Nonproliferation Treaty.

The United States has previously made two major concessions to 
the Indians as par t of our  efforts to gain thei r compliance with basic 
interna tional safeguard  norms. Neither  of these concessions—not pro­
testing  Indian use of U.S.-supplied heavy water and the 1974 ex­
plosion, nor continuing our fuel shipments in March of 1979—re­
sulted in any progress in discussions with the Indians.

The State Department has provided no evidence tha t fur ther  
waiver of fundamental nonproli feration standards would advance 
U.S. security interests. Since the India  1974 nuclear test, U.S. efforts 
to gain worldwide adherence to fullscope safeguards and to avert, the 
danger of a nuclear arms race have proceeded with India usually 
being the test case. United States failure to comply with its own basic 
law on fuel shipments would critically weaken our carrot-and-stick



approach to nonproliferation. Continuing fuel shipments to India  
opens the Pandora’s box we thought we closed by passing the Nuclear 
Nonproliferation Act.

The primary question before us, the Congress and the American 
people, is the  effect o f this shipment on United  States nonprolife ra­
tion policy. It  is a policy in which we in the Congress have a major 
role. I t is a policy to which this administration has a serious and deep 
commitment. It  is a policy which has ramifications for the future of 
all mankind. There is a grave responsibility on us in Congress and the 
President to act wisely under all these circumstances.

Senator Glenn. Thank  you very much, Sena tor Ribicoff. No one in 
the Congress has put in more time and hours of committee work than 
you when thi s issue was before us in the Governmental Affairs Com- 
mitee, of which I  am also a member. We appreciate very much your 
being here with us today.

On March 10, 1978, President Car ter signed into law the Nuclear 
Nonproliferation Act, which has provided the legal foundation  for 
U.S. policy on nuclear exports for the past  2 years.

The key provision of the law was the mandatory rejection bv the 
NRC of any export license for nuclear fuel to any nation which by 
March 10, 1980 had not put all its nuclear facilities under safeguards. 
The act also provided that the President be able to waive the full-scope 
safeguards criteria  prior  to the NRC’s deliberat ions on a particular 
license where there were overriding national considerations. The Presi­
dent also has the ability to issue an Executive order overturning a re­
jection by the NRC of a license. In that case, the Congress then has 60 
days of continuous session to review and possibly overturn the Pres i­dent’s action.

The world today has one documented case of a nation using ma­
terials  intended for a civilian nuclear power program, to fashion a 
nuclear bomb. In  May of 1974 India  exploded a nuclear device, using 
materials obtained from an unsafeguarded Canadian research reactor 
in which U.S. heavy water was involved. In so doing, Ind ia ignored 
an aide memoire delivered to her by the United States 4 years 
earlier tha t noted unequivocally that U.S. materials were not  to be 
used in any nuclear explosives program.

This action by the India ns was a prime motivation for the Non­
prolife ration  Act. The 2-year grace period provided by the act for 
negotiations to produce a result tha t would allow continued U.S. trade 
with India  in nuclear matters has produced no discernible progress.

The issue before us is the licenses fo r the shipment of low enriched 
nuclear fuel to the Tar apu r Power Station in India . These licenses, 
which were applied for afte r the  passage of the Nonprol iferation Act 
provide a test for U.S. nonproliferation policy. The NRC has cor­
rectly—I believe—rejected these licenses as not meeting the require­
ments of the Nonproliferation Act. The President  is reported  to favor 
gran ting  these licenses by Executive order, though tha t decision has 
apparently no t yet been finalized.

In light  of the India n refusal to accept full-scope safeguards, o r to 
give assurances tha t fur ther nuclear explosions will not take place, 
the President , in deciding whether to continue nuclear trade with 
Ind ia under these conditions, is faced with a dilemma tha t is similar
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to th at  of  the  prev ious admi nistr at ion with  respec t to the bala nce  
between U.S . no np ro liferati on  pol icy and geo politi cal  situa tio ns  in 
South  Asia .

I am not  inse nsit ive  to the problem s which a de fe rra l of a decis ion 
on these  licenses wou ld cause  fo r the Pr es id en t over the next few 
mon ths.  These difficulties must be bal anc ed,  however , ag ain st the 
difficul ties created by dism an tling  U.S. no np ro lif erat ion poli cy as a 
res ult  of a decision at  t hi s time to issue the fue l licenses fo r Tar ap ur 
in the  absence of  sub stantive  In di an  assurances rega rd ing its  n uclea r 
pro gra m.

I f  the  Pr es iden t does indeed  decide to  issue  the Execu tive orde r 
wi th in  the next few days, I  hope  th at  the se two  committ ees wil l ex­
amine very tho roug hly all of  the issues  and implicat ion s invo lved , 
an d will  tak e as much tim e as is nece ssary to do th at wi thin the al ­
lot ted  45-day per iod  fo r the  Fo rei gn  Re lat ion s Com mitt ee and the 
Governmental Aff air s Comm ittee to pro duce a resolu tion of  di sap­
pro va l of  the  Pr es id en t’s Execu tive ord er.

The hearings tod ay  and tom orrow rep resent  a st ar t towa rd  exa m­
ina tio n of  such  issues and  will the ref ore l ay  th e f oundati on  for  fu rthe r 
de libera tions  by these committees . Th e fa ct  th at  th is  is a  joint  hea rin g 
is an ind ica tion no t only  o f the fact  that  t he re is a sha red  juris dic tio n 
betw een the  two commit tees  in the  are a of  no np ro liferati on , bu t th at  
when an issue is of  such t ran scendin g importa nce as thi s one is, coop­
era tio n in ca rry ing out the  responsibil itie s th ru st  upon us sho uld  be 
sou ght  to  the g rea test degree possible .

I  wou ld add th at I  th in k it is too bad th is  comes ri ght at  thi s tim e 
because we have the No np ro lif era tio n Tre aty com ing up fo r disc us­
sion  wi th all  the  na tio ns  meetin g in Gen eva  in Au gu st of th is yea r. 
Th ere  is also a GA O stud y we commiss ioned when  the  Nucle ar Non­
prol ife ra tio n Ac t was passed, a stu dy  t hat  was to  give us a view as to 
how the  NNPA  has wor ked  du rin g th is  in ter im  per iod . That  repo rt  
is due in March.  I  am sure we cou ld hu rry it  up some. I th in k it  is to o 
bad t hat  we do no t have t he  benefit  of  the  N PT Rev iew Conference and 
the GA O stu dy  be fore  we deal  w ith  a sit ua tio n such  as this.

I f  the  Pres iden t does sub mit th is to  us, and if  i t is decided th at  f or  
ov errid ing  geopol itical reasons we m ust  go ahead  wi th th is shipm ent , 
then  I  th ink at  t he  very least we m ust  v ery  serious ly conside r chan g­
ing NN PA  to reflect the fact  th at  we are now mak ing decis ions on a 
case-by-case basis  and  no t on a gen era l poli cy basi s th at  appli es  in 
all  cases. Th at  would be the very least t hat  should  be done  in  thi s si tu ­
ation. I am af ra id  th at  it would leave us in th e sit ua tio n of  ha vin g 
change d course once again  in our nu cle ar no np ro lif erat ion policy. I t 
is a very difficult decis ion. Al l of us are symp ath eti c wi th the aim  of 
tryi ng  to  keep  th e best rel ati on s possib le w ith  Ind ia .

We are also tryi ng  to  look  at  t he  lon g-t erm  problems o f ou r coun­
try,  as the  world 's nucle ar leader , in tryin g to preven t as best  we can 
the  sp rea d o f nuclea r weapons. A s we see it, it  would  be e xtre mely diffi­
cu lt to refuse  a nucle ar shipm ent to  any othe r country  once we go 
ahe ad with th is shipm ent to  In dia.

Se na tor  P erc y, do you have  any open ing  rema rks ?
Se na to r P ercy. N othing  o ther th an  th e fact  t ha t I  look fo rw ard to 

thes e hea rings.  I th in k it  is very im po rtan t th a t the Governmental



Affairs Committee, where this legislation originated, meet with the 
Foreign Relations Committee which now has the problem of mak­
ing recommendations to the Senate on a question of implementation. I 
think it is helpful tha t several members of the Governmental Affairs 
Committee also serve on th is committee. Having authored a piece of 
legislation, we now have the problem of tryi ng to carry it out, which 
is a rather unusual situation. Usually, we pass the legislation and 
“pass the buck.” Th is time the “buck” comes right back on our desk 
and we have to figure out how to implement it. It  is a complex problem.

So, I look forward to the expert guidance we can gain from our 
witnesses. Our goal and objective—and I do not find that  India dis­
agrees with this—is to find a way to lessen the danger of the spread of 
nuclear weapons in the world. The question is, i f we do not  honor the 
agreement with India , if we do not agree to the release that  Ind ia feels 
they are entitled to, whether we would fur ther  or lessen the chances 
of proliferation. Tha t is the perplexing problem tha t we hope some 
of the experts will help us think through so tha t we can make a final 
recommendation to the Senate if the President decides in favor of the 
shipments. I come to the hearing with some impresssions, but not 
having made a firm conclusion, and I  want to hear  the facts.

Thank you, Mr. Chairman.
Senator Glenn. Thank you, Senator Percy. Senator Nunn, do you 

have any statement ?
Senator  Nunn . No statement. Thank you.
Senator  Glenn. Our first witness this morning is Dr. Henry Rowen, 

of Stanford  University. Dr. Rowen, we will be glad to have any 
statement you wish to make, or a summarized version thereof.

STATEMENT OF HENR Y S. ROWEN, PROFESSOR OF PUBLIC 
MANAGEMENT, STANFORD UNIVERSITY, PALO ALTO, CALIF.

Mr. Rowen. Thank you, Senator  Glenn. I do have a statement pre­
pared. I would like to have it entered into the record and make a few 
points from it.

Senator  Glenn. The entire statement will be included in the record.
Mr. Rowen. It  seems to me that there are two principal criteria  

tha t Congress should use in considering whether or not to continue 
to supply nuclear fuel to India.

Fir st, what will be its effect on the behavior of the Indian Gov­
ernment with regard  to its nuclear explosives program, its nuclear 
activities more' generally, including exports, and to United States- 
Indian relations; and second, what  will be its effect in South Asia and 
more widely.

With  regard to the effect on India,  I think we should have no il lu­
sions on that score. There is really a long record which you and Senator 
Ribicoff have alluded to in your statement. The Indians have been 
quite consistent in asserting thei r right to make nuclear explosives, 
really, from beginning the “Atoms for Peace” program. Americans 
are inclined to fool themselves about this, and it is really quite a 
fascinating and sorry tale, as our officials hoped or wished tha t the 
Indians would come around and renounce nuclear explosives, accept
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full-scope safeguards, and perhaps  even sign the' NPT. T hat  has never 
been in the cards. Most recently, Prime Minister  Gandhi’s affirmation 
of the Indian’s rights and interests in th is regard has asserted it more 
forcefully than other Indian adminis trations have, but it is in the 
historical tradition of Indian Governments.

Of pa ramount importance to us, as to our expectations with regard  
to the behavior of the Indian Government, is the past. In the past we 
have had, as previous witnesses pointed out, a very, very bad experi­
ence when the Indian Government took plutonium from a reactor pro ­
vided by Canada with heavy water provided by the United States 
and made an explosive out of it. The Indian Government claimed tha t 
the bomb was 100-percent Ind ian material, technology, and personnel, 
to cite Ambassador Kaul . He lied, and Ind ian  officials have similarly 
lied on that  subject.

I note that the S tate Department first tried to back up t ha t Indian 
position, as this committee is aware, and had to back off later  on. It  
is not an encouraging precedent fo r our transactions with the Indian 
Government on nuclear matters.

In effect, in my view, the plutonium tha t is contained in the fuel, 
the spent fuel of the Tar apu r reactor, is a kind of hostage; there are 
over 1,000 kilograms of it. I say it is a kind of hostage in the sense 
tha t the position of the Indian Government is tha t if we’ do not con­
tinue to provide them with more fuel, they are free to do anything 
they want with it.

Now that, I think,  is a thr ea t; and I  do not think it is too strong  to 
use the word “blackmail.” In  o ther words, we keep supplying fuel, or 
else they are free from any obligation with regard to that  plutonium.

Moreover, we apparently  are expected to continue supplying the 
fuel until the end of the agreement which was signed in 1963 and 
runs out in 1993. So, we provide more fuel until 1993, at which time 
they are free to do anything they want with it anyway because the 
agreement runs  out and, we have no residual rights , at th at point.

So, we have a hostage situation—not an unfamiliar situation for 
us to be in.

Now, sometimes it pays to pay a blackmailer. As a general rule 
it is not a good idea. At least we should recognize th at we are in a 
sort of blackmail situation  with regard to Indi a now. This is not the 
way the State Department prefers to present i t, bu t I think we really  
should face it.

Tha t suggests a possible course, of action for the Congress to con­
sider, and tha t is the  return of the “hostage.” There has been some 
exploration in the past of the return of spent fuel from Tarapur—a 
couple of years ago, as I recall—and it was not pursued further  a t the 
time because there was a logistics problem, a shortage of shipping 
casks; I suppose also because there has been the issue of storage of 
spent fuel in the United States. But nonetheless, if there is a case 
for the return  of spent fuel from abroad—and I think this has been 
seriously contemplated in the nonprol iferation efforts—this is about 
as good an occasion as there is. The negotiation, I suspect, might not 
be an easy one. The In dians might put a high price on that plutonium, 
or t ry to. But nonetheless, i t is an impor tant option for the Congress 
to contemplate.
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"U hat objection could the  Ind ian Government reasonably have to 
removing the hostage aspect of our relationship? Why should they 
not be in favor of the return ? Or, to tu rn it around, why is the India n 
Government unwilling to pledge tha t U.S.-supplied materia l will 
not end up in Indian bombs ?

It  is often said—and it has been said recently, for example, by 
McGeorge Bundy in an article in the Washington Post last week— 
tha t if we do not supply the fuel the Indians will turn to other 
suppliers, which means the Soviet Union. Tha t is an argument for 
our continuing.

You know, it might not be such a bad idea from our standpoint 
if the Indians were to turn  to the Soviet Union because the Soviet 
Union, as I  understand it, has a policy of insisting on the return of 
spent fuel. The Soviet Union nuclear policy has not been extremely 
coherent—but perhaps more so than ours, however, in one of its fea­
tures ; and tha t is that  they, by and large and perhaps completely, 
insist on the return of spent fuel.

The Indians really  do not have good options. I t is important for us 
to recognize that  we are in a bargaining relationship with them. They 
are well aware of this. An Indian journalist recently put it this way: 
That  other suppliers “are almost cer tain to insist on unacceptable safe­
guards and assurances.”

While the implications are wider than just our bilate ral relations 
with India , it is remarkable how in many of the statements in favor 
of our cont inuing to supply  India there is no mention of Pakistan, for 
example, and other countries tha t might be affected. Pakistan  is en­
gaged in a nuclear explosives program also, a p rogram which clearly 
has been motivated by the fact tha t Indi a helped to dismember 
Pakistan in 1971, sp litting off its eastern half, and shows continuing 
hosti lity; besides which India has tested a nuclear explosive.

Now, we put off aid to Pakis tan as required by the Symington 
amendment, and we have viewed with considerable alarm—and prop­
erly so—the Pakistani arms program. We now have powerful reasons 
for wanting to help Pakistan, given the threat from the Soviet Union 
and Afghanistan. It  appears we have been willing to put  aside, at 
least fo r awhile, our concern over the Pakis tani bomb program given 
what we believe to be overriding  concerns with regard to the future 
security of Pakis tan vis-a-vis the Soviet Union. The Pakistanis are 
at least as concerned alxmt the th reat from India  as they  are about the 
threat from the Soviet Union. Moreover, they perhaps do not see 
those two threats as independent; the Soviet ITiion and Ind ia might 
conspire—explicitly or implicitly—against them.

So, to many observers, including many Pakis tani observers, if we 
continue to supply  Ta rap ur under the circumstances that I described, 
we are supplying nuclear support to an India which appears more 
interested in weakening or dismembering Pakistan  than  it is in op­
posing Soviet expansionism. Prime Minister Gandhi’s ambiguous posi­
tion on the Soviet invasion of Afghanistan  is certainly not comforting 
in that regard.

There are wider impacts, as Senator  Glenn has alluded to. It  is 
often said that  we should t ry and restore our credibili ty as a reliable 
supplier  of nuclear materia ls—that is often said to us by our Japanese
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and European friends. I have noted in conversations over the years 
with the Japanese and Europeans tha t they make a distinction be­
tween thei r own situation and behavior and that  of India. In  fact, I 
have had  it said to me on more than one occasion tha t our continued 
shipment of nuclear fuel to Ind ia under the circumstances—the Indian  
use of the CIRUS reactor and really b latan t violation of  the spi rit of 
our agreement—reveals a lack of seriousness in our nonproliferation 
undertaking. They are willing to make a distinction  between their 
situation and tha t of India , and we should, too. We do have to take 
very seriously the attitude and the positions of our principal allies, 
the Japanese and the Europeans in these nuclear matters. But tha t is 
not the same thing  as saying we should go along with Ind ia which, 
afte r all, is the most flagrant  violator.

In  short, we are told we should go ahead and supply nuclear fuel 
to India, but it is really by no means clear what we are getting in 
return . The record does not suggest t ha t our negotiators with India 
are so highly competent and effective th at we are  likely to get very 
much in return. In  any case, 1 am not aware there is very much, specific, 
tha t we are likely to get in return.

So, what could we do? W hat could the Congress do? It  seems to me 
tha t there are a couple of options; there are four options. The most 
obvious possibility is retriev ing the hostage. I suggest tha t while 
there could be some difficulties on this, I think they are more under 
the heading of standard negotiat ing difficulties. The Congress made 
clear tha t a condition of the supply of nuclear fuel was the return— 
and I might say the eventual return  since timing  would be negotia­
ble—of the spent fuel.

In  connection with this negotiation it would be useful to keep in 
mind tha t we provided extremely generous concessional aid for the 
construction of Tarapur.  That is some contract. A 40-year loan, 10- 
year grace period, an interest rate of three-quar ters of 1 percent. Only 
$11 million out of $72 million, I understand, has been paid back. We 
might consider writing off par t of the remaining  debt against the 
value of the plutonium.

Another possibility is simply to defer a decision. I believe tha t 
Ind ia has enough fuel on hand for Tarapur for several more years, 
although I noted an item in the paper a few days ago tha t suggested 
that the lights  were about to go out in India.  The Indians for some 
time have been claiming that , and I think one should look carefully  
to see if they are as short as they say. I believe that they do have several 
years of supply. Tha t suggests t hat  there is no practical need for the 
export now.

If  we have any obligations at all—and tha t is questionable—to 
India , it is merely to keep the reactor going, not to provide ext ra fuel 
on hand.

There is a lesson in all of this, and the lesson is one of need for 
congressional oversight. The record of our dealings with India is such 
a sorry tale, beginning with the “Atoms for Peace” program under 
which we provided the heavy water for the CIRUS reactor with, to put 
it mildly, very sloppy arrangements. In 1963, we entered into a 
thoroughly  inadequate agreement of cooperation with India.  In 1974, 
we failed to respond firmly to the Indian bomb test. And today, we 
have the current State  Department position.
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The Congress is not a sure-fire overseer of the executive branch, 
but it can help, as the improvements in the Panama Canal Treaty 
and its scrutiny of the  SALT Treaty have shown. Tt is really impor­
tant,  whatever decision is made with regard to India , to establish 
even more firmly the principle of examining and constraining the be­
havior of the executive branch bureaucracy which, on the record in 
this instance, has really been very lax indeed. The nuclear specialists 
have been indiscriminate in their  pushing of technology, and the 
country desk folks have been looking out for the interests of thei r 
clients much more than the interests of the United States.

In  conclusion, it seems to me tha t there are four options open. One 
is to  let the President's decision—if, in fact, it is a decision—stand, 
and provide the fuel.

The second is to overturn it.
The thir d is to refuse to send the fuel now on the grounds tha t 

there is no urgen t need to act now. Tha t is a question of fact tha t 
could be determined and tha t the administration can go back to in 
a year or so.

Finally, to approve the resupply, but conditioned on the return of 
spent fuel.

I think  the least  defensible of these decisions is the first one, simply 
to let it go. The Congress should give careful consideration to the 
others.

Final ly, this is the most important test of the Nuclear Nonprolifera­
tion Act, as Senator  Glenn has pointed out. Afte r all, tha t act was 
triggered in part by the Indian bomb test of 1974. It  would be ironic 
if the Congress were to let this really first important  test of the act 
go by the board. It would leave the law in a rathe r sad state.

Thank you, Mr. Chairman. That concludes my statement.
[Mr. Rowen’s prepared statement follows :]

P repared Statem ent  of H enr y S. R owen

Two principa l cri ter ia should be used by the  Congress in considering whe ther  
or not to continue to supply nuclear  fuel to the  Ta rap ur  reac tor of India : 
Fir st,  what will be the  effect on the behavior  of the  Indian Government  with 
respe ct to nuclea r explosives, to other  of its nuc lear  activi ties, and to Indian-U.S. 
relations ; second, what will be the  effect on other countries  in South Asia and 
more widely ?

TH E EFFECT ON INDIA

We should have no illusions that  our decision on Tarap ur will significantly 
influence the  Indian Government  in its sal ien t n uclear  choices. A series of I ndian 
government has  consis tently asse rted the  right to make nuclear explosives from 
the beginnings of the Atoms for Peace program in the mid-1950’s. American 
officials, pas t and present, have  often hoped, or wished that  the Ind ians would 
come around, renounce nucle ar explosives, accept full-scope safeguards, and 
perhaps sign the Non-Proliferation Treaty.  This  has  never been in the  cards.  
Prim e Minister Gandhi's  recent affirmation  of India 's righ t to go ahead with 
a nuclear explosives  program is the tradit ion al Indian position although as­
serted more blun tly t han by the Desai regime.

Any forecast of the outcome of fut ure  nuclear transactio ns with  Ind ia must take account of the  record and especially  the Ind ian violation  of the agreement  
with us on the CIRUS reactor. This reac tor, supplied  by Canada and conta ining  
American heavy wa ter  as a moderato r was used in the  production of plutonium 
for the  Indian nuclear explosive tested in 1974 despi te the clea r inte nt of the 
agreemen t under which the heavy water was supplied. Nevertheless, the Indian 
Government claimed (e.g. Ambassador Kau l) that  the  bomb was “one hundred
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pe rc en t In dia n  m at er ia l,  tec hnology, an d per so nn el ”. It s  official s sim ply lied. 
Mo reo ver, a t fi rs t th e  S ta te  D ep ar tm en t ha ck ed  up  th e In d ia n  po si tio n.  Thi s is 
no t an  e nc ou ra gi ng  prece de nt .

To  h old  th a t th e In di an s,  on form , will  no t he muc h influ en ce d in  th e ir  nucl ea r 
pr og ra m  hy w hat  we d o on fu el  f or T ara pu r does no t mea n th a t they  a re  in ca pa bl e 
of  ca lc ul at in g pr os pe ct ive co st s an d be ne fit s from  th e ir  ac tio ns . B ut in or de r 
to  inf lue nce them  we  ne ed  to  ha ve  an  ob ject ive in min d an d a st ra te gy. I t  is 
hy no mea ns  cl ea r w hat th es e are  w ith  re sp ec t to In d ia .

PLUT ON IUM  FROM OUR FUEL AS HOSTAGE

Ad vo ca tes  of  co nt in ui ng  to  supp ly nucl ea r fu el  to In d ia  po in t ou t th a t if  we 
do n’t do so th e In d ia ns w ill  t hen  he fr ee  to  ex tr a c t th e mor e th an  1,000 ki lo gr am s 
of  plut on ium from  sp en t T ara pu r re ac to r fu el  an d do an yth in g th ey  w an t w ith  
it.  In di an  spokesme n ha ve  mad e such  a po si tion —i.e . th re a t—e xp lic it.  In  sh ort , 
plut on iu m  from  our fu el  is  a ho st ag e and th e  In d ia n  po si tio n am ou nt s to  
bl ac km ail .

So me tim es  it  is  ra ti ona l to pa y a bl ac km ai le r, al th oug h it  is  no t a good 
ge ne ra l ru le  to  do so, hu t a t le ast  we sh ou ld  he c le ar on  th e na tu re  of  th e 
re la tion sh ip . Rec og nizing  it  fo r w hat  it  is  su gg es ts  a possi ble  co ur se  of  a c ti o n : 
reco ve ring  th e ho stag e.  Ther e ha s bee n some  ex pl ora tion in  th e pas t of  th e 
po ss ible re tu rn  of  sp en t fu el  fro m T ara pur.  T hi s had  no t see me d w or th  do ing  
part ly  fo r lo gi st ic s re as on s an d part ly  be ca us e of  co nt ro ve rsy ov er  th e st or ag e 
of  sp en t fuel  in th is  co un try.  Ho we ver, now is  pr ob ab ly  as  go od  a tim e as  th er e 
is fo r es ta bl is hi ng a re qui re m en t fo r th e re tu rn  of  sp en t fue l. If  In di a is w ill ing 
to  ac t in  goo d fa it h , w hat  ob jec tio n co uld it  re as on ab ly  ha ve  to remov ing th e 
ho stag e as pe ct  of  th e  re la tion sh ip ? Or , to  tu rn  it  a ro und : Why is  th e In d ia n  
Gov ernm en t un w ill in g to  pled ge  th a t U.S.-suppl ied  m at er ia l wi ll no t en d up  in  
In dia n bom bs?

Th e S ta te  D ep ar tm en t vie w on re su pp ly  sim ply ac ce pt s th e In dia n in te rp re ta ­
tio n. It s  po si tio n im pl ies th a t we wi ll ha ve  to  co nt in ue  pa ying  blac km ai l, i.e. 
send ing mo re  fuel,  unti l th e en d of  th e  pe riod  co ve red in th e Agree men t fo r 
Coo i>eration, 11)93. At  th a t po in t th ey  will  ha ve  tw o to ns  of  pl ut on ium  an d no 
ob lig at io n to  u s o r c on st ra in ts .

In  s ho rt , th e S ta te  p os iti on  i s a  k ind of  n ucl ea r a pp ea se m en t.

INDIAN  OPTIO NS IF  WE  STOP THE SUPPLY

Adv oc ate s of  co nt in ue d supp ly  say th a t if  we  do no t come th ro ug h th e In dia ns 
will tu rn  to ot her s,  mo st lik ely th e So viet Un ion . T hi s might  be a be tt e r a lt e r­
nat iv e from  our st an dpo in t.  The  So vie t Un ion  reco rd , al th ou gh  sp ot ty , has  been 
bet te r th an  ou rs  in  co nt ro ll in g it s nucl ea r ex po rt s.  F or in st an ce , it  re quir es  th e 
re tu rn  of sp en t fu el  from  it s cu stom er s (a t le ast  thos e w ithin  ea sy  bomb ing  
ra nge) . More over,  th e In d ia ns a re  we ll aw ar e,  as an  In dia n  jo u rn ali st . In der 
M al ho tra , in an  art ic le  in th e Times  of  In di a on March  20. 1980 pu t it,  th a t 
ot her  su pp lier s “a re  al m os t ce rt ai n  to  in si st  on un ac ce pt ab le  sa fe guar ds an d 
ass ura nce s” .

SOME WIDER IMPL ICAT IONS

Co nt inue d Amer ican  su pp ly  of  nuc le ar  fuel  to In d ia  ap pea rs  even le ss  sens ib le  
wh en one co ns id er s ou r re la tion s w ith  Pak is ta n . Aid to  th e la tt e r w as  cu t off 
wh en co mpe lling  ev iden ce  became  av ai la ble  th a t it  was  mo ving  to  ac qu ir e 
nu cl ea r ex plos ives , a pr og ra m  ob vio us ly tr ig ge re d by In dia n host il ity  to  P ak is ta n  
to ge th er  w ith  th e  In d ia n  nu cl ea r ex plos ive pr og ra m . Sin ce th e So viet in va sion  
of  A fg ha ni st an  we  ha ve bee n sc ra m bl in g to  find a wa y to st re ngth en  P ak is ta n  
wh ile  pu tt in g  as ide,  a t le as t fo r a wh ile , our  pr ev io us ly  over ridi ng  co nc ern ab ou t 
th e P akis ta n i bom b pr og ra m . . .

We  ha ve  po w er fu l re as on s fo r tr y in g  to  he lp  Pakis ta n , giv en  th e gra vity  of  
the th re a t from  th e So viet Un ion . B ut  th e P ak is ta n is  a re  a t le as t as  co nc erne d 
ab ou t the th re a t from  In di a.  Ther e we  a re  be ing mu ch less  he lp fu l. Mo reo ver, 
th e fa il u re  of  th e  G an dh i Gov ernm en t to op pose  cl ea rly th e Sovie t inva sio n of  
A fg ha ni st an  is  om in ou s. Ther e is  a po ss ib il ity th a t In di a an d th e So vie t Un ion  
se pa ra te ly  or  in  co nc er t w ill  m an ag e to fin ish  th e di sm em be rshi p of  P ak is ta n
which  beg an  in  1971. . .. ,

To man y ob se rv er s,  cer ta in ly  to  m an y P ak is ta n is , if  we  co nt in ue  to supp ly  
T ara pu r we will  be pr ov id in g nuc le ar su pport  to  an  In di a which  ap pears  more 
in te re st ed  in fu rt h e r wea ke ni ng  or di sm em be ring  Pakis ta n  th an  it  is in  oppos­
ing  So vie t e xp an sion ism .
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WIDER IMPACTS

Th e A dm in is tr at io n 's  non pr ol ifer at io n po licy is in a st a te  of  near co lla ps e.  
,  We  ha ve  fa iled  to pe rs uad e ou r Euro pea n an d Ja panese  al li es  of th e wi sdom

of  im itosin g fu ll  sco pe sa fe guar ds an d of  lim it in g th e sp re ad  of  nucl ea r sy st em s 
wh ich  wi ll giv e re ad y acce ss  to  u n ir ra d ia te d  plut on iu m . How ev er , it  is  one  
th in g no t to win in te rn ati onal ag re em en t to  w hat  we  be lieve  wo uld  he a new 
an d bet te r se t of  in te rn ati onal ru le s an d it  is  ano th er to  v ir tu all y  give  up  on

* ef fo rts  to  a ffec t th e pro cess.
Mu ch of  th e pre ss ure  on th e U ni ted S ta te s to  ab an do n it s nonpro li fe ra tion 

policy has  come  fro m th e E ur op ea ns  an d Ja panese  wh o ha ve  bee n w or ri ed  ab out 
th e im pa ct  fo r th e ir  own nuc le ar pr ogra m s an d,  fo r som e, th e ir  nucle ar ex po rts.  
We  under st an dab ly  give  a good de al  of  de fe re nc e to th e po si tio ns  ta ken  by our 
clos es t al lie s.  B ut  they  ar e,  Fra nce  ex ce pt ed , si gnat ori es  of  th e N PT  an d no ne  
has  vi ol at ed  th e sp ir it  of  it s ag re em en ts  w ith  th e Uni ted S ta te s in  th e fl ag ra nt 
wa y In di a ha s.  Thi s bea rs  im port an tly  on th e is su e of th e U ni ted S ta te s be ing a 
“r el ia bl e ex port er " of  nu cl ea r fuel . Ma ny  of  th e  E ur op ea ns  an d Ja panese  w ith 
whom I ha ve  discus sed ou r nuc le ar po lic ies in th e past  se ve ra l years  ha ve  
re ga rd ed  ou r co nt in ui ng  sh ip m en t of  nucl ea r fu el  to In dia  as re ve al in g a la ck  
of  se riou sn es s in  ou r no np ro li fe ra tion unde rt ak in gs.  Th ey  cer ta in ly  pe rceive  a 
di fferen ce  be tw ee n th eir  own  in te re st s,  ri gh ts , an d be ha vi or  an d th os e of  In dia .

More over,  supp ly  to  In di a unde r th es e ci rc um st an ce s will  mak e it  dif ficult  
in  th e ex tr em e to  de ny  fu el  to an yo ne , w het her  on no t si gnat ori es  of  th e NPT  
and w het her  o r no t em ba rk ed  on  n ucl ea r ex plos ive p ro gr am s.

WHA T IS  TH E U.S. GETTING IN  RET URN ?

I t ap pea rs  th a t th e an sw er  to th is  q ue st io n is mainly more ho st ag es  a nd t ro ub le . 
Th e ch oic e is one am on g e v il s : On th e one ha nd , den ia l fa ce s th e In d ia n  th re a t 
to tu rn  to o th er su pp lier s (a  dif ficult  choic e fo r th em ) or to m ak e off w ith th e 
pl ut on iu m  from  T ara pu r fuel (a  move which , w hat ev er  th e le ga li ties , wo uld  
lie d is tinct ly  po iso no us  to  fu tu re  In di an -U .S . re la ti ons) . On th e o th er ha nd , 
su pp ly in g th e fuel will  mak e fo r fu rt h e r dif fic ul tie s in  re la ti ons w ith P ak is ta n  
an d ot he rs . We shou ld  look  f or so m et hi ng  in  r et u rn .

The  ob vio us  po ss ib ili ty  is  re tr ie v in g  th e ho stag e.  The re  wou ld  be dif fi cu lt ie s: 
va lu in g th e pl ut on ium  in th e sp en t fu el  (w hi ch  sh ou ld  be ne gat iv e give n the 
cu rr en t pr ic e of ur an iu m  an d re pr oc es sing  co st s) , st ora ge in th e U ni te d St at es , 
lo gi st ic  issu es , an d th e lik e. In  th is  co nn ec tio n it  sh ou ld  l>e re ca lled  th a t we 
pr ov id ed  ex trem el y ge ne ro us  co nc es sion al  ai d in th e co nst ru ct io n of  T ar apur,  
a fo rt y- ye ar  loan  w ith  a te n- yea r gr ac e jie rio d an d an  in te re st  ra te  o f .75 pe rc en t. 
On ly $11 mill ion of  $72 mill ion has bee n pa id  back.  We  m ig ht  co ns id er  w ri ting  
off p a rt  of  th e re m ai ni ng  de bt  again st  th e va lu e of  th e plut on iu m .

A no th er  po ss ib ili ty  is th a t we  simply de fe r decis ion . Th e fa c t th a t In d ia  ha s 
en ough  fu el  on ha nd  fo r T a ra p u r fo r se ve ra l more years  su gg es ts  th a t th er e 
is no pra ct ic al  nee d to ac t now . In so fa r as th e U ni te d S ta te s has  an y ob lig at ion,  
it  is  merely  to ke ep  th e re ac to r going, no t to  pr ov id e se ve ra l years  of ex tr a  fu el  
on ha nd .

SOME LES SONS LEARNED
w

The  re co rd  of  ou r nuc le ar tr ansa cti ons w ith  In d ia  is a so rr y ta le , not on ly  
in th e d is ta n t pa st  whe n we  ca re le ss ly  su pp lie d he av y w ate r (i n  1956 fo r th e 
CIR US re ac to r) , in  1963 whe n we  en te re d in to  a th or ou gh ly  in adeq uate  Agr ee ­
m en t fo r Coo pe ra tio n,  in 1974 in  our  fa il u re  to  re sp on d firml y to th e ex plos ive

•  te st , an d to da y in th e cu rr en t S ta te  D epar tm en t p os ition .
One les son is th e im po rt an ce  of  Con gr es sion al  ov er sigh t. Thi s is  no t a su re -fi re  

co rr ec tive  bu t it ca n he lp  as  il lu s tr a te d  re ce nt ly  by Con gr es sion al  im prov em en ts  
to th e Pan am a C an al  T re aty  an d vigo ro us  sc ru tiny  of th e  SA LT  T re at y . Th e 
mai n ne ed  he re  is to  lim it  an d co nst ra in  th e beh av io r of  th e ex ec ut iv e br an ch  
bu re au cr ac y which  has  been  an d is ins uf fic ien tly  p ru den t in  it s  in te rn ati onal 
nucl ea r tr an sa ct io ns.  The se  m att e rs  a re  too  im port an t to  be le ft  to  th e  nucl ea r 
are a sp ec ia li st s an d to th e co un tr y de sk  officers  wh o ha ve  show n them se lves  al l 
too w ill ing to pu sh  nucl ea r tec hn olog y in dis cr im in at el y an d to  ac co m mod ate 
th e ir  fo re ign cl ient s.

CONGRESSIONAL OPTIONS

T her e seem to be a t le ast  fo ur choic es  open, al th oug h per hap s o th ers  co uld be 
de vi se d:  (1 ) le t th e P re si den t’s de cis ion s ta n d : (2 ) over tu rn  it  an d fo rb id  th e 
se nd in g of  th e fu e l;  (3 ) re fu se  to  send  th e fu el  no w on th e gr ou nd s th a t th er e
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is no urgent need to act now but that  the  Adm inis trat ion  can come back in a 
year or so; and (4) approve the resupply hut  condit ioned  on the return  of spent  
fuel.

The l eas t de fensible position is the  f irst, simple approval. Members of Congress »
should give carefu l conside ration to the others.

Two years ago, by large majori ties,  Congress passed an act to t ry  to limit access 
to nuclear explosive materi als—an act  partly triggere d by the Ind ian  viola tion 
in 1974. Th is is the first impor tan t test  of thi s law. It  happens to be about a case 
in which the  offenses commit ted by the country  in question are  most flagrant . ♦
If  the Congress lets thi s one go by it  will have  seriously undermined its  law.

Senator Glenn. Thank you, Dr. Rowen.
What do you think the reaction of other nations tha t we are  t ryin g 

to negotiate with will be if we go ahead with this shipment?
Mr. Rowen. Many of them, of course, have taken the position tha t 

the U.S. nonproliferation efforts are misguided and will fail. That  was 
the general outcome, I believe, of the International Fue l Cycle Evalua­
tion, and we have heard it through  every conceivable channel in our 
dealings with the Europeans and the Japanese. Many of them would 
like to draw a line between the industr ialized countries and the non- 
industrialized countries. In fact, that is the theory on which the Euro­
pean and Japanese  position rests, that there should be virtual ly no con­
strain ts for the r ich industrialized countries in terms of nuclear tech­
nology ; but there should be constraints for the poor countries.

Senator Glenn. H ow about places like Argentina, Brazil, and South 
Korea? What would be our basis for refusing shipments to them in 
the future?

Mr. Rowen. Jus t to wind up on the European and Japanese at ti ­
tudes, they would like to draw tha t line. I do not think tha t is a line 
tha t can be drawn and be held for very long. Your mention of A rgen­
tina, Brazil, and Korea illustrates this. Afte r all, Germany and 
Switzerland have just made a major sale to Argent ina without re­
quiring  full-scope safeguards. Tha t illustrates the process tha t is 
going on. I do not think the line can be held easily.

Many of these less developed countries have a long way to go in 
terms of technology, but it is really quite clear tha t if there is to be 
a chance of slowing and limiting the process, the re will have to be 
some constraints.

Senator Glenn. Can you give us an idea of the position of Mrs.
Gandhi as opposed to th at of former Prime  Minister Desai? Do they 
vary measurably, or are they basically the same policies ? <

Mr. Rowen. I think  the fundamental policy is not the same in the 
sense tha t Desai was unable—whatever his personal preferences 
were—to establish a firm position tha t Indi a would not move ahead 
with a nuclear explosives program. As a matter of policy he did not ’
support such a program under his adminis tration. But India did not 
sign the Nonprol iferation  Treaty;  did not adopt similar unde rtak­
ings during his period in office. He clearly was not enthusiastic about 
nuclear explosives. But nonetheless, the position of India  at the time 
Indira Gandhi came into office was to leave that  option open. Of 
course, Ind ira Gandhi is obviously much more interested in the 
weapons business.

Senator Glenn. We know Mrs. Gandh i’s attitude on this. When 
Prime Minister Desai was here at one time we had a luncheon. We 
discussed this matter with him then. He was very, very positive of
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Ind ia’s right to do whatever it wanted to do. In the same breath, he 
pledged that as long as he headed the Government in Ind ia there 
would never be another peaceful nuclear explosion, war explosion, or 
any other kind of explosion. I t seems to me tha t is the big difference. 
Mrs. Gandhi has pledged just the opposite, to go ahead with “ peaceful 
experiments” as they are now called, instead of “peaceful nuclear 
explosions.”

Mr. Rowen. A distinction without a diff erence.
Senator Glenn. Different words for exactly the same thing. Yet 

I think  there is a difference in what each head of government had 
pledged to do or not to do. But the basic policy i tself both of them 
adhered to, Ind ia’s right to go ahead without  any NPT, or without 
any renegotiation of our previous agreements, seems the same.

Mr. Rowen. Agreed.
Senator Glenn. What  do you see as the significance of Ind ia’s re­

fusing to accept safeguards on all her facilities? Do you think  this 
is to preserve options to go ahead with weapons? Or is th is just be­
cause they do not feel they should be bound by anyth ing? Is it a mat­
ter of philosophy, or is it a matt er of practical expediency in the 
development of weapons ?

Mr. Rowen. I suppose it is both. The Indian aspirat ions to big 
power status go back a long way. The tone was set by Nehru, who from 
the time of independence made clear tha t the aspirat ions for Indian 
status were very great indeed. Undertakings  such as the Nonprolife ra­
tion Trea ty and similar ones were simply rejected out of hand on the 
grounds tha t they  were discr iminatory against In di a; th at  is a matter 
of principle.

But there are also practica l considerations.
Senator Glenn. W hat is the scale of their  reprocessing p lants? Are 

they large r than necessary for any normal commercial purpose?
Mr. Rowen. Any commercial purpose for reprocessing in India is 

absurd. Taking the word “commercially” seriously, it is not a paying 
proposition anywhere today  or in the  likely near future  in the United 
States, Western Europe, or Jap an,  which has a rather  large-scale 
nuclear sector. It  is even more of a losing proposition in India .

It  can be and is justified in terms of long-term goals. India , after  
all, has a breeder program. So, looking to the 21st century, it could 
be said to be justified on tha t ground. But if one takes “commercially” 
literal ly, it is obviously excessive.

Senator Glenn. Assuming we export this fuel on the grounds tha t i f 
we do not the Indians will declare us to be in breach of our agreement 
and will then  be free to use the fuel they already have in any manner 
they like, will not tha t same argument apply to all future licenses to 
the Ind ians ?

Mr. Rowen. I  believe it would. The Indian position seems to have 
this blackmail character to it.

Senator  Glenn. In  approving this  license now, we are no t basically 
saying we are going to approve these future licenses, too? Will we be 
in the same bind unti l 13 years from now when our agreement expires?

Mr. R owen. It  would appear so.
Senator  Glenn. Looking down the road 13 years from now, do you 

think the Indians will want to renew the ir agreement with us a t that 
time?
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Mr. Rowen. Thirteen years is a long time. I do not suppose they 
have enjoyed this relationship too much. But. who can say? A lot of 
things  can happen.

Senator Glenn. When we put in the NXPA i t was with hopes, and 
with fingers crossed, that other nations would follow our lead. I  th ink 
for the first year and a half  or so, they probably did. The nuclear 
suppliers were basically going along with our policy and we had great 
hopes. We now see, as you mentioned, such th ings as a press release 
entitled “Swiss, Germans Ignore U.S. Objections, Sell Nuclear Tech­
nology to Argentina.” We see tha t going on in increasing numbers 
now.

Do you think  we are at the point where we have to say NXPA is 
just not working, we should modify it and consider th ings on a case- 
by-case basis ?

Mr. Rowen. I t may be tha t there are some modifications to XXPA 
tha t are appropria te. I  am not really prepared  to offer specifics on that. 
Experience is always a he lpful guide, and we have been getting some 
experience.

However, the sense of the XNPA seems to me to be quite sound. 
Afte r all, the core of it is to have a set of rules involving nuclear trans ­
actions th at provide timely warning of moves to a bomb, and without 
warning we are all in very deep trouble, indeed.

Frankly, we have not made sales with  the Europeans  or the Ja pa ­
nese, or for tha t matte r most o ther people in the world. That  is an 
impor tant fact, bu t on the  other hand, the problem has not gone away 
as you pointed out yourself. I f anything, the situa tion is getting worse. 
So, I  th ink it is certainly premature to decide that  the XXPA should 
be fundamentally altered.

It  may be tha t in detail we need to change the nature of our  tra ns­
actions with some countries; the MB-10 process, for example, could 
probably be modified in some useful ways. W ith regard to India , it 
really is the  clearest cut case. This is one where the modification or 
abandonment of the NXPA is hardly  warranted.

Senator Glenn. We wrote a letter to the Secretary of Sta te back on 
May 28. In i t I reminded him tha t the NP T Review Conference is com­
ing up this summer. Although Ind ia is not a member of tha t organiza­
tion, all the  other  major nuclear suppliers are members and will be at 
the meeting. It seemed to me that was a good time to assess whether 
we are going to have general support from these nations or not.

Furthermore, I am sure we can perhaps speed up the GAO study 
tha t is due to be submitted to us by next March. This will give us an 
assessment of how NXPA has worked. If  we delayed the shipment, 
pending talkin g this over with our nuclear suppl ier colleagues, and 
getting the benefit of the major GAO study, it seems to me we would 
l)e in a much better position to make a basic judgment as to whether 
NNPA should remain in its present form or whether we should stop 
shipments to India , or any other country in that  category. If  we then 
decide to go ahead with those shipments, then perhaps we should 
modify XNPA to reflect what the actual policy is.

As you indicated, India does not actually need th is fuel for another 
couple of years. They have another plan t that is working without 
enough material r ight now. We can make some arrangement, I am sure,
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to keep th eir plan t going on a more efficient basis so they  do not have 
to shut i t down.

But it still seems to me that before we change NNPA we should have 
all the facts at hand. So, I am suggesting that  perhaps the best thing 
is to delay sending up any Executive order. That  will give us a chance 
to have the NPT meeting in August and to receive the GAO study. 
Congress has 60 days anyway. I f it is delayed very much longer, we 
are going to be in the next session of Congress anyhow, like it or not.

A little  delay now would not hur t at all, as far as I  am concerned. 
Would you agree with tha t approach, or do you think  we ought to 
decide one way or another right now since we may not come up with 
any new information  ?

Mr. Rowen. I think biting bullets prematurely is not to be recom­
mended. I suggested delay as one of the options I mentioned. I  think  
it makes a great deal of sense.

Senator Glenn. Thank you. Senator Percy ?
Senator Percy. I am sorry, would you go over the last p art  of th at 

response—delay would do what ?
Mr. Rowen. A policy of delay makes a great deal of sense under the 

circumstances. The lights will not go out in India. Not only would 
there be further scope for interna l review by the GAO, but I think 
it would be useful to press the executive branch on some of the re­
gional implications of this move which they have not really—perhaps 
they have in private communications to the committee but certainly 
on the public record they have said very little about the impact on 
Pakis tan ; that is another consideration.

The return of the spent fuel could be explored furth er, too, as an 
option during  this period. There is a g reat deal to be said for delay.

Senator Percy. I)r. Rowen, over the last several years I have dis­
cussed this issue with probably most of our own State Department and 
arms control experts in the Held, and also with the chairman of the 
Atomic Energy  Commission in Bombay, with an old friend and for ­
mer Indian  Ambassador when he was here a few weeks ago, and with 
both Prime Minister Desai and Prime Minister Gandhi.

The questions I have fo r you and some of the other witnesses draw 
partly  upon the comments of the people I just  mentioned. One com­
ment I heard in India w as: “Well, you weapons states are all alike. You 
have an exclusive club and you want to keep it tha t way. We would 
be perfectly willing to safeguard all of our facilities if the present 
weapons states  would put all t heir  facilities under interna tional  safe­
guards .” In a sense what they are saying is, “It  is up to you; the ball 
is in your court.”

Could you respond to the reasonableness of thi s position ?
Mr. Rowen. This, in my view, should not be regarded as a matter 

of fairness, viewed from an Olympian standpoint. W hat is fa ir in the 
world?

If  fairness were an overrid ing consideration the whole concept of 
nonproli feration would never have arisen because, af ter all, it means 
drawing  a distinction between weapons states and nonweapons states. 
Some people feel it is an invidious distinction, from the other side, as 
in the  case, of the Indians. Tha t has to lx1 taken as “given,” otherwise
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one has t o g ive up  th e whole effo rt to t ry  to lim it t he  nu mb er o f w eap ­
ons sta tes , th at  is, t he  numb er o f state s th at  have  nuc lea r weapons.

T t ake as axiomatic th at  t he  whole pur pose of  th is  process is to  try  to  
keep  th e numb er of weapons s tates down—f or  good, pr ac tic al reasons,  
no t j ust  as a m at te r o f princ iple. Th e In di a- Pa ki st an  r ela tio nship  ce r­
ta in ly  looks like  it  is bre wing  a lot  of tro ub le,  you  could hav e two  
nucle ar- arm ed sta tes  who a re  qui te hostile .

Ta king  t hat  a s g iven, then , there are  g oin g to  be  some sta tes  which 
have nuclear weapons. Some of them are go ing  t o have  more nucle ar 
wea pons th an  oth ers  like  th e Un ite d St ates  an d th e Sovie t Union ; 
othe rs will  h ave  sm all num bers , and th at  is  it . I mean, we ta ke  that as 
giv en and then  we proc eed  to  the more prac tic al  m at te r of  wh at  we 
can  work out. We  m ay no t succeed as a prac tic al  mat ter, bu t it  seems 
to  me  th is  no tion t ha t it  is no t fa ir,  somehow, is no  pla ce t o begin wi th 
it.

Se na tor  P ercy. W ell,  th ei r response to th at  migh t well be:  We do 
no t in ten d to  hav e weapons. On the othe r hand , there is a body of  
inform at ion th at  we o ug ht  to know som eth ing  abou t. I f  it  is a ll righ t 
fo r the Comm unist co un try  wi th the lar ge st po pu lat ion  on E art h  to  
have it,  and the y are  on ou r bo rder and we have  ha d some difficul ties 
wi th  t hem  in the pa st,  w hy should  n ot  we as the  l arge st  democracy on 
E art h  at  lea st develop  the knowledge and hav e th e capabi lity in the 
event  we eve r need  i t ?

I low do you respond? I  hav e been try in g to  respond to  th at  fo r 
yea rs.

Mr . Rowen. I  wou ld respond to th at  b y say ing , th at  is th ei r prob ­
lem. We  ha ve ou r prob lems. They happen  to  ha ve Ch ina as a  neig hbor 
an d th at is th e way  G od made the E ar th . They hav e C hin a as a  neig h­
bo r and Ch ina  has nucle ar weapons. Nei ther  we no r the  In di an s can  
do very m uch about th at .

They also have  Pa ki stan  as a ne igh bor and the y dism embered  it 9 
years  ago. The problem we face is, W ha t about our policy? I)o we 
wan t to  ass ist In dia  in an  en ter pr ise  in which  they  have —to  use la n­
guage a  li ttl e loosely—sto len some of ou r stu ff, an d go  on w ith  the  re la ­
tio nship ? It  seems to me, we should let the  In dian s work on the  In di an  
pro blem,  whi le we sho uld  be working  on the Am erican  prob lem.

Se na tor  P ercy. Let  me suggest  an oth er  st ate me nt  th ey mi gh t make . 
Sup pose they  say, “T his is y our prob lem. You have a 30-y ear bind ing 
co nt ract  to  supply  us. You keep say ing  you want to  be  looked upon as 
a rel iab le supplie r. We have fulf illed  every ob lig ation  we had unde r 
that  contr act , th at  is, to safeg uard the  Tar ap ur faci lit y.” They have 
adhered  t o the  agree me nt on reprocessing. I f  we do no t sell  In di a fue l 
they  might  well tak e the  pos ition th at  th e co nt ract  in th ei r judg men t 
is nu ll and void  and the y will  no lon ger con sider them selves bound 
by those s afe guard s.

In  th at  sense we would be giv ing  up the  sa fegu ards  we now have, 
alb eit  we do not have them on fac ili tie s othe r than  Tar ap ur . By 
de ny ing  the  shipm ent, do n' t we make  ourselv es vulner able to  th ei r 
charg e of  breach  of  contr ac t, the reb y rel iev ing  the m of any  ob lig a­
tions under the  co ntract  ?

I am tryi ng  to  pu t fo rw ard the  argu men ts th at  the y may  well have 
made or  are g oin g to  make.
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Mr. Rowek . We ll, they  have. Tha t is th ei r blackm ail  th re at  th at  
I ref erred to. One of the  pr incipa l po int s in McG eorge Bun dy ’s p iece 
in the  Wash ing ton  Post last  week, and one I agre e wi th,  is: Th is is 
not an issue of  l ega liti es on the, two sides. We have our Non pr ol ife ra ­
tio n Act.  They have some argu men ts on th ei r side. We can po int to 
the  v iolation , w hich  was a f lagran t one, of th ei r misuse of the  C1RU S 
reactor. They can po in t to  the  admitt ed ly  badly  dr af ted agre eme nt 
fo r co ope ration in 1963 an d say th at  we a re viola tin g if  we do not com­
ply . Le t us take those argu men ts as a stan dof f, and  then  we decide  
wha t makes sense for  us.

Of course the y will an d have used those  arg um ents. As  I say, the  
th re at  com pon ent  in th at  is ra th er  impress ive. We have to decide 
wheth er or  not we wa nt to go alo ng  and yie ld to th at  form of  bla ck­
mail fo r the next  13 years.

Se na tor  P ercy. P u tt in g  ourselves in the  posit ion  of  a ne go tia tor — 
and we are , we have been ne go tia tin g wi th the m fo r years  on these  
issues—when you are  n eg ot ia tin g you alw ays  have to look at  yo ur  own 
position.  Ar e we deali ng  from str en gth or  fro m weakness? Are we 
vu lne rab le at  th is pa rt ic ul ar  tim e? There  is no secret about the  fac t 
th at  we have new pr io rit ie s now;  Afg ha nistan  has presen ted  a whole  
new issue. You have mentioned the  issue wi th respec t to  Pa kista n.

Ju st  as we are tryi ng  to  urge  the  wor ld com mu nity to sta y united 
in condem nat ion  of  Sov iet pol icy , the  Soviet Un ion is do ing  every ­
th in g the y can to undermine  o ur  po sition,  a nd  I nd ia  is c rucial.

They have ju st  con cluded  the largest arm s sale pac kag e in th ei r 
hi sto ry  with In dia,  $1.6 bil lion with concessional intere st rat es  of 2.5 
per cen t. It  shows how fa r they  are  wi lling  to go to at tempt  to in ­
fluence In dia.

It  has  been sugges ted  th at  ou r can cel lation of  the shipm ent would  
cast  a  long shadow over U ni ted St ates -In di an  r ela tio ns , no t jus t tod ay, 
bu t f or  a long  time to  come—at the  very time when we know the Sovie t 
Un ion  is tryi ng  to increase its influence in th at  region.

Cou ld you comm ent on th at , or  ex pand  on  a ny  o f t he  comments you 
have a lre ady m ade in you r p aper?

Mr. Rowen . I t is obviously a very im po rta nt  issue, and it is not 
su rp ris ing to see th at  th e Pr es iden t would  give it  gr ea t weight  in 
tryi ng  to  decide  w hat  to do in rega rd  wi th th is pa rt ic ul ar  tr ansac tion.

W hat I see mis sing—a nd  as I  said before , pe rhap s the re has been 
some pr iva te com municatio n with the  com mit tee th at  was rea ssu rin g 
on th is score— is what it is we are try in g to  ach ieve  wi th India,  and  
what the  st ra tegy  is wi th re ga rd  to In di a vis- a-vi s Pa ki stan  and the 
Sov iet  Un ion .

I t is conceivable to me, on form , t ha t the re is no p ar ti cu la r s tr at eg y; 
we a re just tryi ng  to  get In dir a Ga ndhi no t to l ine  hers elf  up  so o ften . 
About every othe r day she has  been deplo rin g the  Soviet invasio n, bu t 
on the  oth er,  even-numbered days , she does not  th in k it is all  th at  
muc h of a threat .

Well , pe rhap s we are  try in g to get  he r to increase th e frequency  
of  the sta tem ents de plor ing the  Sov iet invasio n of  Af gh an ist an .

I f  the re is a str ateg y with rega rd  to In di a,  which makes sense in 
terms  o f c ounte rin g t he Sov iet th re at  not only  to Pa ki st an —obv ious ly 
it is much broade r than  th at —th en it is conceivably  th at  th is  tr an s­
action cou ld prop er ly  fit into some larger  str ate gy .
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In  the  absence of  th at —it  seems to me to  be absent,  pe rhap s I  am 
no t aware  of  some im po rta nt  fac tors—it  seems to  me there is no t 
much of a case fo r it. W ha t we a re  l ike ly to ge t out  o f i t is very, very 
lit tle , from  the In di an  Governme nt.

Sena tor  P ercy. I f  we do deny t he  sa le, wh at  do you thi nk  wo uld be 
the  l ike ly outcome? Would In di a begin  rep roc ess ing  the ir  s pent fue l, 
in y our judgm ent? W ha t consequences  wo uld  th at  have and w ha t p rec­
ede nt wou ld it  establ ish? Wo uld  they  purch ase  fuel  from the Sov iet 
Un ion ? Do we know th at  the  Sov iet Un ion would sell it to  th em ? I f  
so, unde r wh at con ditions ? Would they  req uir e the same safegu ard 
con ditions  th at  ou r contr ac t now req uir es fo r the  Tar ap ur  pl an t?

Mr.  R owen. Pr ed ic tin g In dian  rea ct ion in d etai l is ce rta inly  bey ond  
my cap aci ty,  an d pe rhap s beyo nd th at of  anyone.

From  the In di an  Government ’s side , to do  th at  would, I  believe 
ju st  in politi cal  term s, be reg ard ed  wid elv  in  the  Un ite d State s as a 
very unwise and un fri en dly th in g to  do. As to  the  le ga lity, you could  
make all sor ts of  arg um ents on th at . I t  would  be ra th er  poisonous,  I  
th ink , to India n-Am eri can rel ations fo r them to  do  th at  because, a ft er  
all,  we do have a case  on our side, g iven th e experienc e we have  had w ith  
India.

I  am  fasc ina ted  by t he  ed ito ria ls fro m newspapers aro und t he  coun­
try on th is  subjec t, all  line d up on one side.  I t  is amazing,  the  e xte nt  
to  w hich a t lea st the peop le who writ e ed ito ria ls fo r newspap ers  seem 
to r eg ard thi s tran sact ion as a very dubious  one indeed.

I f  In di a wants  to create a hos tile  rea ction  in the  Un ite d Sta tes , it  
wou ld go ahead  and do wh at you sug ges ted  it  mi gh t do. Prob ab ly , 
the  In di an  G overn ment would no t do th at  i f it  looked  a t its  U .S.  re la ­
tions  at  all  deeply.

As for the  wi llin gnes of t he  Sovie t Un ion  to supply  the fue l, I  wou ld 
rea lly  hav e to de fe r to exper ts on Sovie t Union -In dian  rel ati ons and 
the sta te of its  nucle ar policy. As I  po int ed  out , the  Sov iet Un ion  
has been pr et ty  tou gh  in its  negotia tions  wi th  In di a and wi th oth er 
cou ntr ies  in its  n uclea r t ran sac tions.  I t  wo uld  n ot  su rpr ise  me at  a ll if  
the v ins iste d on the  retur n of  fuel if  th ey  were to pro vid e i t. That  may 
not be the wors t poss ible outcome,  as I  po inted  out.

Th is wou ld be a signif icant bre ach in In dian -U ni ted St ates  re la ­
tionship  if  it  were  to go ahe ad and do as you suggested  it  migh t do, 
tak e th at  fue l and ex tra ct  plu ton ium  and make off wi th it  in some 
way.  I  am r at he r d oubtful t hat  the In di an  G overn ment w ould  do t h a t ; 
ev ery thing  taken  in to  account, it  does no t seem th e th in g to do.

Se na tor P ercy. I  will  ask  one more que stio n in th is  round, Mr . 
Ch airma n. Mr. Rowen, you and  Dr. W oh lst et ter hav e wr itt en  th at , 
“T he  most likely  cou ntr ies  to go fo r nucle ar  weapons ap pe ar  to  be 
those non alined by choice or those th at  are  outcasts  or fa di ng  mem ­
ber s of alliances, especia llv U.S . all iances .” Is  th is sti ll your  view to- 
dav?  Does th at sug ges t th at  pe rce ptions of  ins ecur ity  ma y be the 
pr inc ipal motive  fo r cou ntr ies  to pursu e nucle ar opt ions?

ATr. Rowen. I t  ce rta in ly  does. Th is is my v iew t oday, and  a ll one has 
to do is run down the  l ist  o f c andid ate  countri es, the  ones we a re most 
worrie d abo ut, or have been most  worrie d abo ut and  vou will see whv. 
In di a is a case. I t  was the  first nonalined countrv . Nerhu  made th at  
a pr inc iple of  fore ign  policy tha t it was  nonal ine d, and  the re  ar e othe r 
examples.
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There are worries about Taiwan, and we see what has happened to 
our ties to Taiwan, South Africa is an outcast. Argentina is a worry, 
and it has certainly disassociated itself very much. There are several 
other important examples.

The reason for the interest on the pa rt of these countries in nuclear 
weapons is really quite clear, they worry about the ir security.

Now, if  we recognize that, we should do what we can where it  is in 
our interest, on the security front as well as the nonproliferation 
policy front,  to be helpful. I think with  regard to some countries, such 
as South Africa, it is hard  to  see how one gets there from here. With 
Taiwan we have a security relationship tha t remains. It  is hard  to 
see with regard  to India , however, how under present circumstances 
there is very much t ha t we can do on the security fron t tha t would 
reallv be very helpful. Ind ia’s most pressing adversary relationship 
is with Pakis tan, and it dominates Pakis tan militar ily. The problem 
is reallv, how do we help Pakistan, rather than, how do we help India.

But I think  i t is generally an important principle  to pay a lot more 
attention  to the security relationship here. If  we view the problem 
much more explicitly on those grounds and not regard  the  transfer of 
arms to other countries in excessively moralistic terms, but  realize that 
we can have in impor tant effect in many cases—perhaps not with 
India—by recognizing the genuine security problems tha t people 
perceive and where we can. be helpful  on tha t score, this  will, I  think, 
do a lot more for nonprolifera tion than  a lot of  the  other things tha t 
we do.

Senator P e^cy. Thank you very much. I  have a few more questions, 
but I  will yield now.

Senator Glenn. Thank you, Senator  Percy.
It  is argued that if we cease nuclear cooperation with India we will 

lose any leverage we have over the ir nuclear plants.  F irs t, how would 
you characterize the amount of  leverage we have in this sphere r igh t 
now ; and second, how adversely would this leverage be affected if  we 
broke off nuclear trade with the Ind ians?

I see, for example, the President is planning to send the very 
sophisticated TOW antitank missiles to Mrs. Ghandi, if the Congress 
does not veto the sale. Now. surely, with majo r carrots like this and 
our general economic aid to India , we have many ways of influencing 
Indian behavior in the nuclear area, even if we are not trading in 
nuclear goods per se.

"What are your views on this ?
Mr. Rowen. Firs t on the nuclear sector, as I indicated in my remarks, 

the record of our influence on India  is not very hopeful. I t seems to me 
we have had very little  leverage over India  in tha t regard. If  we have 
had it, we did not use it. So, there is not much to lose on that score.

More broadly, using other ins truments, or using a variety  of in stru­
ments of which selectively the supply o f arms might  be useful, might 
be more impor tant—if TOW ’s are t ha t important  to  India , and per­
haps they are.

I think  we have a problem in our relationship  with Pakistan in any 
such transaction, that  you have to pav a lot of attention to. But  the 
princip ’e. at any rate, is the correct principle, t hat  we should look at a 
variety of inst ruments, trade, aid,  milita ry assistance, as well as nuclear
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fuel, as means of get ting influence. Jus t to  repeat,  I  do not think  that 
the nuclear sector, our nuclear relationship, has worked out in a way 
tha t suggests tha t we in fact have had much leverage over India .

Senator Glenn. As mentioned before, our agreement expires in 13 
years. The agreement does not specifically require tha t safeguards be 
kept on our fuel, nor does the agreement specifically state that our 
controls over the reprocessing of our fuels will continue beyond th at *
point.

How do you think  the Indians will inte rpre t these ambiguities?
Are they going to take over our fuel as they are threa tening to do now 
if we stop these licenses?

Mr. Rowen. I think that should be our expectation.
Senator Glenn. I have very mixed emotions about this whole 

thing. I want the best possible relations with India. We are in a s itua­
tion in the subcontinent of Asia where we need all the friends we can 
get, obviously. We are going to be dependent on oil from t ha t area for 
some years to come certainly. The Soviets are moving down into t hat  
area. We have a dependency on that  area tha t is not going to diminish 
for probably 10 to 15 years, until we get some alternate sources of 
energy in this country tha t can supplement the dwindling supplies of 
oil and gas.

At the same time, we do not want to do something in the short 
term tha t is going to jeopardize a slowed spread  of nuc lear weapons 
for generations to come. We are really in a difficult quandary  here.
This is a dilemma if there ever was one.

I appreciate  the difficulty of the President ’s position, but I also 
do not want to see us keeping NNPA on the books if it is nothing but a 
charade before the rest of the world.

Senator Percy, do you have any other questions?
Senator P ercy. Thank you, just a few.
With  specific reference, to the March 10 date in the NNPA, some 

say it was a guideline, not a cutoff date. Both licenses were applied for 
by India before September 10,1979, the date a fter which applications 
could not be granted to nations which have not accepted full-scope safe­
guards ; but deliveries would be made afte r March 10 because of delays 
by th e U.S. Government—by our own actions or lack of  action. The 
argument is then made tha t we should not  punish  In dia  fo r the  slow­
ness of our own decisionmaking process.

Could you comment on that ? •
Mr. Rowen. With regard to our own decisionmaking process, I could 

not improve upon the position taken by the  Nuclear Regulatory  Com­
mission. They decided that  there was no merit in th at argument.

As to the international aspects of i t, I  th ink these legalities are not •
nearly as importan t. Internationally , we are in the realm of real 
politik, not legal arguments.

Senator P ercy. Some have said tha t what we decide will influence 
Pakistan. There is another strong body of be lief tha t it will have no 
effect whatsoever, that they will act in accordance with what they 
perceive to be thei r national  interest, no matt er what we do. Could 
you respond to that  ? Do you have any firsthand information that you 
can share with us as to what thei r intentions  might be?

Mr. R owen. I  am afra id not. There is a lot in the argument  that,  
just taking this part icular decision in isolation, it is likely to have
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a small effect or perhaps  no effect on Pakis tan. Perha ps in my prepared 
statement I  gave it more weight than in fac t it would have, practically.

Pu t in the context, however, of a set of things tha t we do, a set of 
programs and policies we un dertake  vis-a-vis Pakis tan, and perhaps  
Indi a as well, the n it could have a substantial effect. But the missing 
par t is, where is tha t set of policies and programs of the adm inistra tion 
into which th is might  fit ? It  really seems to be missing.

Senator Percy. Do you believe tha t the imposition of full-scope 
safeguards on all nonnuclear weapons States should be a central U.S. 
nonproliferation objective? Do you thin k safeguards are the key to 
an effective nonproliferation regime, or are there other objectives 
which are equally impor tant or perhaps  even more im portant?

Mr. Rowen. Full-scope safeguards are certainly impor tant. There 
may be overrid ing foreign policy reasons for not insisting  on it in 
some instances, and the law provided for the Presid ent to have an 
over ride; I thin k tha t was wise. It  is an important component of any 
nonproliferation effort. There are other desirable attrib utes of a no n­
proliferatio n regime tha t would help suppo rt the timely warning  
criterion, including making it hard for people to get their hands 
quickly on plutonium  or highly enriched uranium. But  full-scope 
safeguards  are really quite an important component.

Senator  P ercy. Senator Glenn and  I  and our staffs collaborated very 
closely on the Nonproliferatio n Act which we reported  out of the 
Governmental Affairs Committee. He is a wonderful colleague to work 
with. We both sit on th is committee, which is now g rapp ling wi th th is 
problem of implementation. I would like to ask you what relationship 
you see between nonproliferat ion and our foreign policy objectives. 
We both are deeply concerned about nuclear prolife ration.  Should 
prolif eratio n have prio rity  over all foreign policy matters? If  not, 
how would you characterize the relation ship and under what circum­
stances would prolif eratio n policy yield to foreign policy ? And do we 
have any of these circumstances as you see i t today ?

Mr. Rowen. Well, our nonproliferation policy has obviously, in the 
short term, caused us some trouble with our close allies. We got into 
quite a wrangle with the E uropeans  and the Japanese over this in the  
last several years, and we have had to back off, in fact, quite a long 
ways, as you know. So, in  the short run the positive aspects are not 
so evident.

The problem, however, remains a fundame ntal problem, that is 
the phenomenon of spread of nuclear weapons is a major factor  in 
the world, and as time goes on, in my view, it is going to not recede 
in importance but very likely increase because, if you look over the 
next year at candidate countries to get nuclear explosives—Paki ­
stan, for example; there may have been a test in the South Atlantic, 
some device recently, last September by someone. T hat  was n ot a very 
hopeful sign. Iraq seems to be moving ahead. I mean, these are f airly  
scary propositions, scary prospects. Th e phenomenon of nuclear weap­
ons coming into the hands of governments tha t are either hostile or 
unstable is going  to  be important in the next 10, 15 years; tha t seems 
to me very likely.

Now, tha t should not, I believe, lead one to conclude that concern 
about t his phenomenon is an o verriding goal. There  are other  goals in 
the world besides limitin g the spread of nuclear weapons. It  is a ma jor
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factor  which should be given weight—probably more weight than  it 
generally is, including, for example, in  this transaction with India . 
Tha t it is more impor tant th an all of our  other interna tional  dealings, 
I think, one could hardly sustain. We have lots of international inte r­
ests, bilateral dealings with many countries and an adversary rela­
tionship with the Soviet Union, which are obviously pre tty importan t.

We may have to change tactically. I think  s trategically it is really  
wrong for  us to change. We have to change in detail, we have to change 
our tactics; tha t is quite clear. Abandoning the basic purpose seems 
to me entirely unwarranted, and I  th ink this will become increasingly 
clear as time goes on.

Senator Percy. One las t question. Why have we been so unsuccess­
ful in convincing any other nuclear power that  this is the right pro­
gram, tha t they should support this policy? We do not  get the sup­
por t we would like to get, for instance, in the whole area of reprocess­
ing. Some of them even think we are just out of our minds.

Mr. R owen. Fo r several reasons, I  would say. One is the wide per­
ception in the world of the decline of the U.S. role in the world, the  
decline of American leadership. We proposed our nonproli feration 
policy during  a period in which the United S tates was generally being 
downgraded in perceptions abroad. We have seen this in many arenas, 
not jus t in nonproliferation.

Second, there  was an im portan t missing component in our st rategy  
which we discussed, and tha t is the failu re to give enough weight to 
the security component in the nonproli feration policy. People could 
observe that. Simply saying “no” to a policy of denial without  at­
tempting to deal with the real problems that many countries face in 
security terms does not seem very credible to the observers.

Third , i t has to be said, I  th ink, tha t many o f our allies, not so wise 
or farseeing, are wrong, many of them, on many issues. The conviction 
is th at they will perceive this more and more as time goes on.

In any case, I do not think tha t we should necessarily feel terribly  
guilty on this one. We are not necessarily wrong; perhaps they are.

Senator Percy. Thank you very much, I  appreciate it. Thank  you, 
Mr. Chairman.

Senator Glenn. Thank you, Senator Percy.
Mr. Rowen, I know you have another meeting at 11 o’clock; you 

have 11 minutes to get there. We appreciate your being here this morn­
ing and sharing this much time with us. We appreciate  your com­
ments. We may have additional followup questions from other mem­
bers of the committee or from the staff afte r we have reviewed the 
transcript.  If  so, we would appreciate  your reply so they could be 
inserted in the record. Thank you very much fo r being here.

Mr. Rowen. Thank you, Senator.
Senator Glenn. Our next witness is Senator Alan Cranston. Senator 

Cranston, we welcome your comments.

STATEM ENT OF HON. ALAN CRANSTON, A U.S. SENATOR 
FROM CALIFORNIA

Senator Cranston. Mr. Chairman, members of the committee, thank 
you very much for the opportunity to testify.
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I am grateful  for the  opportuni ty to state my reasons for opposing 
the proposed export o f nuclear fuel to India . 1 believe tha t export of 
this additional fuel without  Ind ia’s adherence to interna tional  safe­
guards on its  nuclear program would do grave injury to the nuclear 
nonprol iferation and foreign policy interests of the  United States.

I oppose the export because I  believe it would harm our interests 
in South Asia, including  our desire to improve our relations with 
Pakistan, as well as our eliort  to discourage the Pakis tanis from th eir 
pursuit of a nuclear weapons capabili ty and our eliorts to reduce the 
dangerous instab ility brought to South Asia and other tense areas  of 
the globe by regional nuclear arms races.

1 also oppose th is sale because I  believe tha t if permit ted by the 
Senate—and I unders tand the full House is expected to block the 
sale—it would undermine the central pill ar of our worldwide nonpro­
lifera tion eliort. This centerpiece of the Nuclear Nonprolifera tion Act, 
passed by the Senate 88 to 3, is the requirement tha t all non-nuclear- 
weapons states accept international  safeguards on th eir nuclear pro­
grams—the functiona l equivalent of signing the Nonproliferation 
Treaty—as a condition of U.S. supply. Such safeguards are widely 
recognized as the sine qua non of an etfective nonproliferation regime. 
Thei r achievement has been the primary goal of U.S. eii'orts in bilatera l 
and multi latera l nonprolifera tion discussions for many years now. Con­
tinued export  of fuel to India —which persists in rejecting this essen­
tial  norm of interna tional  nuclear  commerce—will raise questions 
about our seriousness in all of these discussions.

I do not believe it is necessary for  the United States to gut its  non­
proliferation policy in order to indicate our good will toward  India . 
We have other, less harmful,  means of achieving tha t goal.

I  believe there must be limits to the length to which the United  
States will go to demonstrate our desire to have good relations with 
India . We must expect some cooperation and respect for our interests 
in re turn.

I will not go into all the arguments tha t I would like to make now 
because I will submit my full statement for the record. I  would like to  
address orally one principal administration  argument.

This is the administration argument in support of this  export which 
holds tha t since the Indians believe the Un ited States is legally bound 
to supply this fuel, the requirements o f the  1978 act notwiths tanding, 
the United States  must send the fuel. This argument applies, of course, 
not ju st to the fuel at  issue today but to all shipments un til the end of 
our 30-year agreement.

While I am not an internationa l legal scholar, I believe there are 
major weaknesses in this administration contention. I  think tha t the 
State Department should confidently defend the position tha t the 
United States  would be legally justified in blocking this export. For  
example, the curren t export license is applied for under a 1963 contract  
for sale of enriched uranium between the United States and India 
which, under a 1971 conforming amendment, states tha t India has 
agreed to, “comply with all applicable laws, regulations and ordinances 
of the United  States” in connection with  the material  to be supplied 
under the contract—language which clearly encompasses the require­
ments of the 1978 act.
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I  also be lieve the U ni ted  S tates has gro unds  f or  terminat ing supp ly 
based upo n the In di an  b reac h of  th e peaceful use assurance  a tte nd an t 
ou r sup ply  to heavy wa ter to In di a,  which  bega n in 1956. Th is hea vy 
wa ter  was used  in fabr icat ing the In di an  nucle ar explosive device  
detonated in May 1974, af te r In di a rece ived  a 1971 dip lom atic note  
from the  U ni ted  State s ma kin g it  c lea r t hat  such use of U.S .-su pplied 
heavy w ate r would vio late  the  1956 assurance s.

In di a also tu rned  aside  a  1974 no te seek ing the  pledge  that  no  U .S.-  
sup plied mate ria l wou ld be used  in nucle ar explosives, and has pe r­
sis ten tly  rejected the  U.S . view t hat  the  1963 agree ment f or  cooper ation 
and  uran ium  c on tra ct req uir e safe gu ard s to  be ap pli ed  in  perpe tu ity  to  
fuels supplied by the Un ite d State s fo r the  Tar ap ur reacto r, no t ju st  
fo r the 30-vear lif e of the  agreem ent , as the  In di an s contend.

The U ni ted State s has  made concessions to In dia  in  the p as t to  avo id 
in te rrup ting  fue l sup plie s fo r the  Tar ap ur rea cto r. For  example, in 
May 1978, when the  N RC  was una ble  to f ind th at  Ind ia  h ad  m et m ini­
mum  U.S . sa feg uards  requirement s of  th e new No np ro lif erati on  Act, 
Congres s pe rm itted  an export to  go fo rw ard to  In di a fo r three  pr in ­
cipal reason s: Fi rs t,  it  was hoped th at a 2-y ear  grace per iod  af te r 
adoption of the 1978 ac t would pro vid e fo r me aning ful  negotia tions 
wi th the In dian s to ga in thei r adh eren ce to full- scope safegu ard s.

Second, because the au th or ita ria n pro -So vie t regim e o f Mrs. G andh i 
ha d been replaced  by t hat  of  the  more  dem ocratic  Mr.  Desai, th e U ni ted  
States  hope d for  progres s th roug h ne gotia tion.

An d thi rd , Desai foreswore any  need f or  ad dit ion al nucle ar weapons 
tes tin g by Ind ia .

Today, as you  c ons ider the In di an s’ lates t ex po rt appli ca tio n, none  
of  these conditions  obta in.

Mr. Ch air man , un de r the  lea dersh ip of  yo ur  committ ee and th at  
of  the Gover nmental Affai rs Com mit tee,  Congress beg an,  short ly 
af te r the  In di an  explosion of  1974, to  hea d towa rd  a cutof f of U.S . 
nucle ar sup plie s to  vio lators of essent ial no np ro lif erat ion sta ndard s. 
Yo ur  com mitt ee ha s fou nd that  one o f the  p rin cipa l causes of pr ol ifer ­
ati on  is the  fact  th at  the U.S . Gover nment  has fre quently  given in 
to  the  tem ptat ion to use nuclear exports  as “car ro ts”  to imp rove 
specific bi la tera l rel ationships.  I t  was to corre ct th is problem  and to 
insure  th at  lon g-term  na tio na l sec uri ty concern s will  tak e pr io rit y 
over  tra ns ito ry  bil ater al  in terest s th at  Congress enac ted  com preh ensive 
leg isla tion est ab lishin g clear sta nd ards  in lice nsing pro ced ures fo r 
nucle ar expor ts.

I  th ink the  Executive  orde r which w ill soon come be fore you pre sen ts 
a c rit ica l tes t. I  b elieve Congress sho uld  exercise its  review au thor ity  
to  insure  th at the admin ist ra tio n has the str en gth of  the Pr es i­
dent’s ar tic ulately expre ssed  con vict ions  on n on prol ife ra tio n.  We m ust  
hold th e line on f ur th er  nuclear e xp orts t o I ndia  unt il th at  na tio n indi ­
cates its  wi llin gne ss to  join the  com munity  of  over 100 na tions  in 
acc ept ing  the basic norm of  in ternat iona l nucle ar commerce—full - 
scope sa feg ua rds—w hich are  implemented fo r the good of all ma n­
kind.

Wh en the  adm in ist ra tio n sends  forward an ex po rt license bv  Execu­
tive  order, I  urge o ur colleagues to r ep or t a Reso lut ion  of Disap pro va l 
and  to join toge ther  w ith  the  Hou se in blo cking  thi s proposed expo rt 
to Ind ia .
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I  thank you very much for the opportunity to testify this morning.
[Senator Cranston’s prepared statement  follows:]

* P repared S tateme nt  of H on . Alan C ranston

Mr. Chai rman , I apprecia te the opportunity  to tes tify  before your  committee 
thi s morning to expla in my reasons for  opposing the proposed export of nuclear  
fuel to India.

k I believe that  export of this  add itional  nuc lear  fuel  to Ind ia withou t India ’s
adherence to int ern ational safeguards on its nuc lear  program would do grave  
inju ry to the nuclear  nonprol ifera tion and  foreig n policy inte res ts of the  United 
States .

I oppose the  export because I believe it would harm  our inte res ts in South 
Asia, including our desi re to improve our rela tion s with Pak istan, as well as 
our effort to discourage  the  Pakis tan is from their pur sui t of a nuc lear  weapons 
capability  and  our effort to reduce the dange rous inst abi lity  brought to South 
Asia and oth er tense are as  of the globe by regional nuclear arms races.

I also oppose this sale  because I believe that  if perm itted by the  Senate—and 
I unders tand the full House is expected to block the sale—it  would undermine 
the cen tral  pil lar  of our worldwide nonprol ifera tion effort. This  centerp iece of 
the Nuclear Nonproli fera tion Act, passed  by the  Senate  88 to 3, is the requ ire­
ment that  all non-nuclear-weapons-states  accept inte rna tional  safeguards on 
the ir nuclear  programs—the func tiona l equivale nt of signing the Nonprolife ra­
tion Tre aty—as a condition of U.S. supply. Such safeguards are  widely recog­
nized as the sine qua non of an effective nonp roliferation regime. Their achieve­
ment has been the prim ary  goal of U.S. effor ts in bilate ral  and mu ltil ate ral  
nonprol ifera tion discuss ions for  many yea rs now. Continued export of fuel to 
Ind ia—which persist s in rejec ting this essenti al norm of inte rna tional  nuclear  
commerce—will raise questions about  our seriousness in all of these  discusisons.

There are several basic questions to be asked  here which we must not lose 
sight of in our  pu rsu it of the  elusive  prospect of improved U.S.-Ind ian 
relat ions.

Should the United Sta tes be rou tinely fueling the  nucle ar program of a natio n 
which has  viola ted its  “peaceful use” assu rances  to us by using U.S.-supplied 
materials—heavy w ate r—in it s nuclea r explosive program?

Should the  United Sta tes continue to expo rt nuclear  fuel to a nation which 
rejects int ern ational safe guards,  which refuses to foreclose furth er development 
of nuclear explosives, and  which pers istently  threat ens  to breach our  supply 
agreement  by ext rac ting nuclear  explosive  ma ter ial—plutonium—from U.S.- 
supplied spen t fuel?

If  we do supply such a nation, wh at cred ibili ty will our non-p rolife ration 
policy have?

The principa l Adm inist ration arguments  pu t forward in supp ort of this expo rt 
derive  from the crisi s atmosphere c rea ted  by th e Soviet invasion of Afghan istan . 
The Admin istration’s sta ted  view is th at  we must aggress ively court the  Indians, 
th at  a breach  of U.S. fuel  supply could harm nonprol iferation efforts, and that  
we may be obligated to send the fuel.

» I believe each of these arguments  can be refuted on the merits.
The Adm inist ratio n case on foreign policy grounds is weak. To permit  this  

nuclear fuel expo rt would likely harm our rela tions with  Pakis tan  with  no 
significant gains  from the  Ind ians in return . I do not believe that  Ind ia will 
significan tly al te r its  response to the Soviet invasion as a consequence of the

* U.S. decision on fuel supply. Ind ia will clear ly make its stra teg ic nat ional secur i­
ty decisions on the basis of far  broader concerns.

It  isn’t necessary for the  United Sta tes  to gut  its nonprol ifera tion policy in 
order to ind icate our  good will towards India. We have other, less harmfu l 
means of achiev ing this goal. For  example, ju st  las t week, President  Ca rter 
indicated his desire to sell 3,700 TOW anti-t ank missiles to India .

And over the  past thre e decades, the  United  States has provided over $10 
billion in development and food assistanc e for India. Since 1977, when the Ca rter 
Adm inist ration resumed AID ass istance  to Ind ia as a gesture of good will, the 
United Sta tes has made $388 million in development gra nts  and loans, as well 
as more than $500 million in Food for Peace grants.  These figures—which in­
clude an increase  in the  fiscal year 1981 Adm inis trat ion requ est to a tota l of
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$287 mil lion in loans and gran ts for Ind ia—complement a stron g b ila ter al trade  
rela tionship  between the United States and India, and indicate  the considerable 
interest the Ind ians have  in maintaining  a working rela tionship  w ith the United 
Sates. fc

We will continue to seek the frien dship of the people and the government of 
Ind ia althou gh this task is made more difficult because of the fac t that  Indi ra  
Gandhi has this  month signed a $1.6 bil lion mil itar y supply agreement with  the 
Soviet Union and a new, far- reaching  trade  pac t with  Iran. But I believe ther e 
must be lim its to the lengths to which the United Sta tes  will go to demonst rate *
our desire  to have good relat ions with  India. We must expect some cooperat ion 
and respect  for our in tere sts,  in return.

The Adm inis trat ion’s case on nonprolife ration grounds is even weaker.
I believe t ha t the harm  done to our nonproliferation policy should we abandon 

the full-scope safe guards standard  clearly  would far outweigh any good which 
might be achieved by continuing to fuel the Ind ian ’s nuc lear reac tors  at  Tara - 
pur.  The requ irement that  ful l scope safeguards be a condition of U.S. export 
was the signal achievement of your committee in winning overwhelming Con­
gressional adoption of the  1978 Act. The Carter Adm inist ration acknowledged 
thi s fac t in its  le tte r of endorsement conta ined in the  1978 Act’s Senate  repo rt 
sta ting th at :

“This  provision represen ts the  h eart of the  compromise between previous Sen­
ate  bills and the Adm inist ratio n b il l. . .  in  view of the cruc ial and pivotal  impor­
tance  of full-scope safeguards to an effective nonprol iferation policy, the Execu­
tive  Branch is  ready to support (th is prov isio n)”.

The House Foreign Affairs Committee underscored thi s view in its report  on 
the 1978 Act, no tin g:

“ (T)his requ irement is an essen tial element of the bill, and in the committee’s 
view, (is) indispensable to any comprehensive nonprol iferation policy . . . the 
committee  feels strongly that  the currently unsafeguarded faci lities  in Ind ia 
mus t be brought within the framework of  the International Atomic Energy Agency 
safe guards systems if American nuclear cooperation is to continue.”

Ind ians—and Carte r Adm inist ration policymakers—have been fully aware  of 
this  renuirement. although the  Act defe rred  its application for two years to 
permit b ila teral negotiations. The Adm inist ration did not question the legality of 
the requirement when it  was before the Senate, or there after.

Yet the  thi rd  principa l Adm inist ration argu men t in support of this export 
holds th at  since the  Ind ians believe the United  Sta tes is legally  bound to supply 
thi s fuel, the requ irements  of the  1978 Act notwith standing , the United  States 
must send the fuel. This  argumen t applies, of course, not  ju st to the fuel at  i ssue 
today, but  to all shipments until the  end of our 30-year agreement. While I am 
not a legal scholar,  I believe there are major  weaknesses in thi s Adm inist ration 
contention. I thin k that  the Sta te Departm ent should confidently defend the  posi­
tion that  the United States would be legally  justi fied in blocking this  export.

For  example, the cur ren t expo rt license is applied  for under a 1963 Con trac t 
of Sale of Enr iched Uran ium between the United States and India which, unde r a 
1971 conforming amendment, sta tes  tha t Ind ia has  agreed to “comply with  a ll ap­
plicable laws, regu lations and ordinances of the  United Sta tes” in connection w ith 
the  materia l to be supplied unde r the  con trac t—language which clear ly encom- ,
passes  the requirements of the 1978 Act.

I also believe the United Sta tes has grounds for terminat ing  supply based upon 
the Indian breach  of the peaceful use assurance  att endant  our supply of heavy 
water  to Ind ia which began in 1956. This  heavy wa ter  was used in fab ricating 
the  Ind ian nuclear  explosive device de tonated in May 1974 af ter India received a 
1971 diplomatic note from the United Sta tes  making it clea r that  such use of 
U.S.-suppHed heavy water would violate the  1956 assurances. India also turn ed 
aside  a 1974 note seeking a pledee that  no U.S.-sunpl’ed material would be used 
in nuclear  explosives and has persistently rejected  the  U.S. view th at  the 1963 
Agreement for Cooperation and uran ium contract  require  safeguards to be ap­
plied in perpetu ity to fuel supplied by the United Sta tes for  the T ara pu r reactors, 
not jus t for the 30 year l ife of the Agreement, as the Ind ians contend.

The United Sta tes has  made concessions to India in the pas t to avoid int err up t­
ing fuel supplies for the  Ta rapu r reactors. For  example, in May 1973. when the 
NRC was unable to find th at  India had met minimum U.S. safeguards require ­
ments of the new Nonproli feration Act, Congress permit ted  an export to go fo r­
ward  to Ind ia for thre e pr incip al reasons.
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Fir st, it was hoped th at  a two year “grace  period” af ter adopt ion of the 1978 
Act would provide for meaningful  nego tiatio ns with  the Ind ians to gain the ir ad ­
herence to fullscope safeg uards . Second, because the au thor ita ria n,  pro-Soviet 

a  regime of Mrs. Gandhi had been replaced by th at  of the  more democratic  Mr.
Desai, the United States hoped for progress through negot iation. And thirdly, 
Desai foreswore any need for add itional nuclear  weapons test ing by India.

Today, as we meet to consider the Ind ian s’ lat est  export appl ication, none of 
these  conditions obtain . There  a re no negot iations under way with  India. Gandhi 

t  is in power once again,  tilt ing  toward the  Soviets, and under her lead ersh ip the
Indians  now won’t rule out furth er nuc lear  test s.

The United States is left with  the choice of  st and ing  by our  p rinciples and de­
fending our nonp roliferation policy designed to enhance our nat ional secur ity, or 
of subm itting to Ind ian  pressure  and consenting to supply Ta rap ur  through the 
life of the 1963 contract , fully aware  t ha t Ind ia may detonate  new n uclear  weap­
ons and will contin ue to reject  intern ational safeguards.

It  is widely recognized that  in tak ing  its  present position, the Ind ian  govern­
ment is a ttem ptin g to blackmail the U.S. with its  threa t to ex tract plutonium from 
supplies  of U.S.-origin spent fuel if we do not c api tulate  and send them stil l more 
enriched uran ium.  We should ass ert  our  rights  under the 1963 con trac t and re­
quire  Ind ian  adherence to U.S. export controls contained in the 1978 Act as a 
condition of continued U.S. supply.

Mr. Chai rman , unde r the leadership of your committee and the  Governmental  
Affairs  Committee, Congress began shortly  af te r the  Ind ian  explosion of 1974 to 
head  toward a cut-off of U.S. nuclear supply to viola tors of essential  nonprolif­
era tion  stand ards. Congress acted in l arge par t out of frus tra tio n over the Execu­
tive  B ranch’s fa ilure to p rote st strongly misuse of U.S. materi als  by the Indians.  
Fina lly, in 1978, a fte r four years of work by Congress, the Ca rter Adm inist ratio n 
joined in suppor t of the Nonproli feration Act which required a date cer tain cut ­
off to begin March 10, 1980. Thus the Adm inis trat ion’s new sens itiv ity to India’s 
distorted view of the  1963 con trac t’s term s can be no excuse for delaying the 
cut-off of U.S. n ucle ar supply any fur the r.

One of the  principa l causes of pro life ration is the fac t th at  the  U.S. Govern­
ment has  frequent ly given in to the tem ptat ion to use nuclear  exports  a carro ts 
to improve specific bilate ral relat ionships . It  was to correct this problem—and 
to ensure  th at  long-term nationa l security  concerns will take priori ty over  t rans i­
tory  bilate ral  interests—tha t Congress enacted comprehensive legislation esta b­
lishing clea r standard s and licensing procedures  for nuclear exports .

The Execu tive Branch has indicated its  intention to come before  your commit­
tee to a rgue once aga in that  in the vain hope of advancing one bila teral rela tion­
ship, the U.S. must severely weaken its  global nonproliferation effort.

This  request presents  a crit ica l tes t case. I believe th at  Congress should exer­
cise i ts review author ity  to  in sure tha t t he Adm inist ration has the streng th of the 
Pre sident ’s a rticulately  expressed convictions on nonprolife ration. We must hold 
the line on f ur ther  nuclear expo rts to Ind ia unt il that  nation indicate s a willing­
ness to join the community of over 100 nations  in accept ing the basic norm of 
internatio nal  nuclear  commerce—full -scope safe gua rds—which are  implemented 
for the good of  all humankind.

Should the  Adm inist ration send forward an export license by Executive Order,
* I urge my colleagues to report a reso’ut ion of  disapproval and to join  together 

with  the  House in blocking this proposed export to India .
Than k you.
Senator Glenn. Thank  you, Senator Cranston.

* When the NNPA was Before us we had major arguments  about 
the importance of keeping our business involvements in every coun­
try  we could possibly sell to. Proponents felt an American presence 
would maximize our impact on the foreign policy of the host country.

On the other side, it was f elt tha t by putt ing very strict Govern­
ment regulations in the NNPA, o ther nations would follow our lead. 
The argument can be made now tha t while they might have been 
following our lead at one time, they are not now. If  we are keeping 
ourselves out of the world markets we could wind up with less in­
fluence on nuclear matters around the world by the policies we are 
following.
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How do you respond to that?
Senator Cranston. Well, I think we will have more influence 

abroad by adhering  to a sound policy based upon fundamental prin- 
ciple, which we will not compromise because of transito ry diplomatic- 
political considerations.

Senator Glenn. Before you came in, I indicated tha t in a letter to 
our new Secretary of State, I proposed a delay. Emotions are high * 
on this matter right at the moment on both sides of the world. There 
is an NPT  conference coming up in August, where all the nuclear 
supplier nations will be gathered. We will have an opportunity to 
discuss policy matters and whether other countries intend to follow 
our lead. We may also arrive at a general consensus as to direction.
In addition. GAO now has some 20 people working on a study of 
the effect of NNPA. Tha t repor t was to be to us by next March. I 
think  we probably could get tha t speeded up somewhat so tha t we 
could have it by the end of the year.

It  seems to me at that  point we will be in a better position to make 
decisions about changes, if any. Meanwhile, we would not be going 
ahead with the shipment. The actual shipment delay would not really 
hurt them, since there are a couple of years yet to go before they 
actually must have the fuel tha t we would be sending. I know they 
want the commitment made well before that .

But it seems to me that  a little time, while we get all our info r­
mation together, would be well advised. Do you support a delay, or 
do you think we should turn  down this shipment out of hand right 
now?

Senator Cranston. I would support that , I  think  tha t approach, 
giving time for more deliberate contemplation of the very important 
issues involved and giving time to negotiate and talk  with others, 
could be very usefully spent.

Senator Glenn. Senator Percy ?
Senator Percy. Senator Cranston, when I  first introduced the legis­

lation in 1977, that original version called for an absolute cutoff—no 
ifs, ands, or  buts about it. We negotiated with the executive branch, 
and the end product came from tha t negotia ting process.

The legislation on the books now stipulates tha t applications  received 
afte r September 10,1979, from nat ions which do not accept full-scope 
safeguards cannot be approved. The shipments to Ind ia clearly will 
be made af ter tha t date. But  they would only be made a fter  th at date ,
because of our own delay. The applicat ions were filed by Ind ia in su f­
ficient time. So thev take the position t ha t the delav is our fault , no t 
theirs. I f we make this exception in Ind ia’s case, will it then  set a pa t­
tern for all other countries? In mv judgment i t would not, if no o ther w
country fal ls into th is pa rticu lar category of having made application 
for a shipment which we then failed to make in time. How would you 
respond to that ?

Senator Cranston. Technicallv. vou are correct in th at these licenses 
were applied for before September 10. 1979. But  they would be ex­
ported afte r the 24-month deadline. This would inevitably leave the 
impression th at the United  States was relaxing its nonprol iferation 
policy.

Senator P ercy. But if you technically meet the standards on agree­
ment or law, that  is concurrence.
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Senator Cranston. Yes. But clearly the 1978 act said tha t there would be a date certa in cutoff, and tha t no exports would go to India afte r March 10,1980.
The NRC has also rejected by a unanimous 5-to-0 vote the view that  these shipments fa ll within the grace period. So, while there is a tech­nical question involved, I  think tha t the case for not sending thi s fuel is very strong.
Senator P ercy. But a s trong case can be made tha t the September 10 date was really the binding deadline, and tha t Ind ia technically did meet that deadline. Is tha t not true?  Can they not be differentiated from other countries in that respect ?
Senator Cranston. In a str ictly technical sense, it is tru e tha t those applications  were filed before September 10. But I  feel that to proceed now with India, in view of thei r behavior  in the use of the American- provided materia l for weaponry purposes and their  refusal to accept full scope safeguards would be a signal to the world tha t our non­proliferation commitment—a commitment which I know we both share—had been abandoned.
Senator P ercy. You indicated in your testimony that you oppose the export because you think it would harm our relations in Southeast Asia, including  our desire to improve our relations with Pakistan. Have you talked with anyone in the Government of Pakistan who led you to believe tha t they would look upon the fulfillment of these app li­cations as anti-P akistan, as a til t toward India which would injure our relationship  with Pakistan ?
Senator Cranston. I have not talked  to officials of the Pakis tan Government, but tha t is the clear impression I have of what the reac­tion would be to approval  of this. It  certainly  would be difficult to curb the  Pak’s nuclear  weapons program if we cave in on India .
Senator  P ercy. I  have not  been made aware of t ha t reaction. The case has been made by some tha t i f we deny this application, it would influence the Pakis tan Government with respect to its nuclear pro­gram. Do you have any firsthand information to this effect ?
Senator Cranston. I  think  that all nations, Pakis tan and others, would get the impression tha t we are less serious about our nonpro­liferat ion approach than we have been in the past, if we were to ap­prove this export license.
Senator P ercy. We very much appreciate your appearance here today and we certainly share with you the deep concern that you have expressed. Tha t was the spirit that motivated our 3 years’ work to bring this act into reality.
In your testimony, you say, “I  do not believe t ha t Ind ia will sig­nificantly alter  its response to the Soviet invasion as a consequence of the U.S. decision on fuel supply.”
We do know, however, tha t Ind ia has significantly altered its re­sponse to the A fghanis tan situation from the original statement made by Mrs. Gandhi. T hat  first statement really shocked me because I just  could not unders tand how it  could possibly be the ir response to such an action.
According to statements tha t I have seen since then, Indi a has moved from an uncritical view of recent events, where it almost ex­cused those events, to a position now where Ind ia actually opposes the

64-6 62 0 - 8 0 - 3
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Soviet invasion of Afghanistan and calls for prompt Soviet with­
drawal.

In the light  of tha t change, is there not the possibility tha t if we 
rebuff India  at this particular time, it might adversely affect th eir 
whole relationship with us a t a part icula rly important time?

Senator Cranston. Like you, I was shocked by the original state­
ment by Indi ra Gandhi. I  have been somewhat encouraged by the new 
approach taken by her government.

I think Ind ia will base its  policies and relationship to the Soviet 
Union on other factors in the world, on their  broad assessment of what 
is in their  national interest, and not upon a fuel contract. I would 
therefore downplay the effect denial of this export would have on 
United States -Indian relations.

Senator Percy. One other point. The whole objective of the legis­
lation is to establish a national policy to do everything  possible to 
stop proliferation of nuclear weapons. I do commend the State  De­
partment not only for placing absolutely top-level people on this 
problem and putt ing a tremendous amount of time into the negotia­
tions in foreign countries and keeping us advised, but also for coming 
up with  a contract  in which we guarantee to Indi a tha t we will be its  
source of supply of enriched uranium for a period of 30 years and we 
get a conmitment that India will s afeguard  the Tarapur plant,  tha t 
they will not reprocess any of the spent fuel.

The argument is made tha t if we refuse this shipment, Ind ia may 
interpret this as a unilateral  breach of  our 30-year contract, and tha t 
they thereby are relieved of all responsibility for safeguarding  the 
Tarapur plan t and for reprocessing. They may well go into a reproc­
essing program to create plutonium out of which nuclear weapons 
are made. Some would even argue tha t we pushed them into  it. Could 
you comment on tha t?

Senator Cranston. I  think it  is clear that Ind ia has already breach­
ed peaceful-use assurances that we were given when we supplied them 
heavy water back in 1956. That heavv water was used in the fabrica­
tion of the Indian nuclear explosive device detonated in May 1974. 
Tha t was after India received messages from us sta ting that such use 
of U.S.-supplied heavy water would violate the 1956 assurances.

So, they have already breached understandings with us. I  thank in 
view of that, we should draw the line at this point.

Senator P ercy. Thank you. Mr. Chairman, we are very pleased th at 
Senator Cohen has joined us. He is a valuable member of the Gov­
ernmental Affairs Committee, a member of the  Armed Services Com­
mittee, and I hope some day a member of the Foreign Relations Com­
mittee.

Senator Glenn. Pu t him on everything. Senator Cohen?
Senator Cohen. Just a couple of questions, Mr. Chairman. I apolo­

gize for  not being here to hear Senator Cranston’s full testimony.
Senator Cranston, present criticism is directed at this administra ­

tion by our allies because of a lack of constancy, or at least a rather 
persistent inconsistency, tha t we fail to match our deeds with our 
words. This is just  perhaps another example where the administra ­
tion has adopted a policy of nonproliferation and yet, on a matte r 
such as you describe, for a transito ry b ilateral interest is prepared to 
almost undercut or reverse tha t policy.
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Is th at your judgment  in this case ?
Senator Cranston. 1 would be concerned by a decision by the ad­

minis tration to proceed because I  think  i t would appear to be incon­
sistent with our basic long-term nonproliferation policy.

Senator  Cohen. When you say trans itory  bilateral relations, what 
are you referring to ?

Senator  Cranston. I  am referr ing to the s tate of  our rela tions with 
India. We are currently having difficulties with them. I expect that  
in the future these relations  will continue to fluctuate. And I do not 
think in a matter as fundamenta l as nuclear nonproliferation  policies 
we should compromise th at policy because of our desire to get along 
with India a l ittle b it better  at  this partic ular  moment.

Senator Cohen. So, your reference then of “transito ry” is to the 
current difficulties with Ind ia ?

Senator Cranston. Yes.
Senator Cohen. And t ha t those t ransi tory difficulties should not be 

given paramount concern over and above a fundamental U.S. policy ?
Senator Cranston. Exactly.
Senator Cohen. Is there any connection, in your judgment, between 

the type of action taken by Congress to cut off shipments of arms to 
Turkey because of a technical violation of U.S. policy, and the conse­
quences tha t followed from tha t embargo in terms of NATO’s co­
hesion? Is there a danger in this par ticu lar action as well, tha t we 
might see similar consequences ?

Senator  Cranston. There are always these dangers whenever you 
apply  a policy: You cannot be sure what the consequences will be. You 
can have an interest in a basic policy and feel tha t you should adhere 
to tha t to the maximum extent possible. You also have to consider 
circumstances of  bilatera l relationships tha t can be damaged by our 
actions. But I think  consistency in following certain  fundamental 
principles  tha t apply to the Turkish  situation, apply to the India n 
situat ion lead, I think,  if wisdom is applied adequately, to adhering 
to the basic policy.

Senator  Cohen. Do you agree with the original decision to impose 
tha t embargo in view of the technical violation ?

Senator  Cranston. Are you now talking about the Turkish  situa­
tion?

Senator Cohen. Yes, the Turkish  situation. I notice McGeorge 
Bundy  had a piece in the Washington Post saying that if the United 
States  does not allow the sale, then India will feel free to totally 
disregard any restra ints and will then convert the uranium they cur­
rently  have for explosive purposes. Th is is simply a signal to disre­
gard any restrain t.

Again, there are some parallels. The Soviet Union is importan t here 
because of its invasion into Afghanistan. Here again, the adminis­
trat ion prepared to reverse a policy which has been adopted by th is 
Congress.

Another aspect of  the debate is the shipment of technology to the 
Soviet Union. Should we continue to t ransfer  certain technology, for 
example, to allow them to develop thei r own oil and coal capacity? 
The argument  is made th at unless we ship  them the technology, they 
will be forced to move into the Persian Gulf.
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Th at , to me, ignores the  fundam ental  que stio n as to why the y are  
30 y ears beh ind  in the  dr ill ing of oil. They hav e been pu tt in g all  of 
thei r capabil ity  into SS -18’s. Bu t, th at is an othe r ma tte r.

Bu t t he re are  some p ara lle ls th at  come to  m ind , at  lea st in ter ms  of 
the  arg um ents fo r the shipm ent  of  fue l to In di a,  th at  unles s we go 
along with th is  and su pp or t the  Pres iden t, there wil l be no re st ra in t.

Simi lar  arg um ents are also being mad e th at , unles s we con tinue to 
ship certa in technology  to the Sov iet Un ion , th ere will  be no rest ra in t. 
I  j us t wanted to ge t y ou r own view on th is  tha t,  fo r us to su pp or t the  
Pres iden t wou ld be, in  y our j udgm ent, to pe rpetua te  t hi s cu rre nt  pe r­
ception  by ou r allies, and pe rha ps  even  by ou r adv ersarie s, th at  the 
Un ite d State s has no poli cy wha tsoe ver , t hat it  is ra th er  inconsis ten t 
and certa inl y lac kin g in cons tancy as fa r as its  fundam ental  policies.

Se na tor  Cranston. I  am af ra id  th at  wou ld be a consequence. I 
recog nize t hat  following  a fundam ental  policy co llides constantly with 
the  day -to -da y exigencie s of rel ati onsh ips  between var iou s nat ion s. I 
th ink a na tio n is  wise to  tr y  to follow as  bes t i t ca n c ert ain  fundame nta l 
prin cip les . In  re la tio nship  to the  Sov iet mat ter, fo r exam ple, I  th ink 
we should  c ontinue to  d eny t ha t techno logy to  the  Soviets. An d in re ­
lat ion  to  Ind ia , we sh ould adh ere  to  th e no np ro lif erat ion poli cy which 
is so clearly in ou r na tio na l sec uri ty intere st.

Se na tor  Cohen . I  ha ve read ju st  re cen tly  w here they have appro ved 
the  sale of ce rta in  tech nology  to allow them to dr ill  fo r oil.

Sena tor  Cranston. I  am not  fam ili ar  w ith  th at  p ar tic ul ar  inc ide nt, 
but I  th ink we should  continue to examine such  licenses very  closely , 
especia lly in view of the way the y are  behavin g in Af gh an ist an .

Se na tor  Cohen . Th an k you.
Se na tor  G lenn . T ha nk  you very  much, Se na tor  Crans ton . We  may  

have ad di tio na l questions to sub mi t to  you. We  h ope  you can res pond 
to those fo r th e reco rd.

Se na tor  Cranston. Tha nk  you. I  am pleased  th at  your  committ ee 
is t ak ing th is mat ter so v ery  serious ly, as I know each of  you are.

Se na tor  Gle nn . I t  is taken serious ly by bo th committees . Th is is a 
joint meetin g because  both committ ees have ju ris dic tio n in th is  area. 
Th an k you very much .

Se na tor  Cranston. Th an k you very much .
Se na tor  G le nn . The next witnesses are  t he  members of the  N uclea r 

Re gu lat ory Commiss ion, Mr. Jo hn  Ah ear ne,  Ch airma n, and Com mis­
sioners Hen dr ie and Gil inskv.  I f  you gen tlem en would come to  the 
tab le we would appre cia te it.

Ch air ma n Ahear ne,  anv  sta tem ent  you wish  to make  and  ex plan a­
tion  thereo f will  be welcome.

STATEM ENT OF HON. JOH N F. AH EA RN E, CHA IRM AN, NUCLEAR
REGULATORY COMMISSION, ACCOM PANIED BY JOS EPH  M. HE N­
DRI E AND VICTOR GIL INS KY, COMMISSIONERS

Mr.  Ahea rne . Th an k you.  Senator . I  have a rel ati ve ly shor t sta te ­
ment that  I  wou ld l ike to  make.

The Comm issio n is pleased to have th is  o pp or tuni ty  t o discuss with 
you t he  opinion the  Comm ission  issued  on May 16,1980 w hich r efer red 
to t he Pr es id en t’s seven license appli ca tio ns  co ver ing  propo sed  export s
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of nuclear fuel and components for use in the T ara pur  Atomic Power Station. I request that  the Commission’s opinion and the four sepa­rate concurring statements of myself, Commissioner Gilinsky, Com­missioner Kennedy, and Commissioner Hendrie be made part of the record of this proceeding.1

Based on a reasonable judgment of the  assurances provided by the Government of India and other  information available, the Commis­sion could not find th at these applications met the criter ia set forth in sections 109, 127, and 128 of the Atomic Energy Act. The Com­mission reached this conclusion afte r reviewing the legislative history  of section 128 of the Atomic Energy Act, and determin ing t ha t Con­gress contemplated tha t no exports to India should be authorized to Ind ia afte r March 10, 1980, unless India  had accepted full-scope safe­guards. As you are undoubtedly aware', Indi a has several nuclear facilities which are not subject to Internat iona l Atomic Energy  Agency safeguards, and the Commission has no indication tha t the Government of Ind ia presently intends to place all of these facilities under IAE A safeguards in the foreseeable fu ture. Because of Ind ia’s failure 1 to accept full-scope safeguards , the Commission determined tha t i t was legally required to re fer two applications seeking authori ­zation to export nuclear fuel to the President for decision.
The Commission was also unable to find tha t the two fuel applica­tions satisfy the requirements of section 127 of the Atomic Energy Act or tha t the five component applications satisfy  the requirements of section 109 of the Atomic Energy Act. The Commission reached this conclusion afte r determin ing tha t unique features in the Agree­ment for Cooperation with India coupled with Ind ia’s failure to ac­cept full-scope safeguards  led the Commission to find that it did not have adequate assurances tha t the requirements of those sections were satisfied.
The Commission wishes to emphasize tha t in refe rring  the  licenses to the President, it did not take a position on whether the President should authorize issuance of the licenses by Executive order. The only Commissioner who has spoken directly on thi s issue is Commissioner Kennedy who stated in his separate  opinion tha t he would support a decision by the President to authorize the exports.
Commissioner Kennedy has asked th at I convey his sincere regrets tha t he was unable to be with us this morning, but unfortunately  he had a commitment which could not be changed at this late date. He has asked, however, tha t I indicate for him tha t his views in this mat ter were expressed fully in the Tarapur  opinion of March 23,1979, and his opinion in the instant cases which are the subject of this hearing  dated May 16,1980.
Commissioner Bradford is also not here because he is out of town.I would like to mention that the Indian fuel cases do have a his­tory in NRC. J us t before I arrived  at the Commission, the Commis­sion had voted in 1978 on a 2-to-2 tie. In the  end, that  issue went to the President and the  Congress, and th at was a very contentious case. Last year, just before the Three Mile Island accident, the Commission came down 3 to 2 in favor of sending another set of fuel to India.  It  was a very close decision. For example, for myself, I had to spend a con-

1 See p. 52.
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siderable length of time thinking through the  issues and ended up with 
what I think  is a carefully written and prepared 30-page decision in 
favor of issuing the fuel. This time it was 5 to 0. There was little  de- *
bate, i t was very straightforward . It  was a regulatory decision. The 
law was clear to us this time.

Now, foreign policies may be addressed in other forums. I  have 
argued tha t I believe making foreign policy is an inappropr iate #role for the NRC. However, I think the 5-to-0 vote indicates that  in this 
particular case we did not need to  reach that decision; it was a very 
clear issue.

Tha t ends my remarks. My colleagues may have some.
Senator Glenn. Would you care to give a separate statement?
Mr. Gilinsky. I have a brief statement, Mr. Chairman, th at I  would 

like to present. My name is Victor Gilinsky.
Mr. Chairman, members of the committee, I  appreciate the oppor­

tunity to partic ipate  in this  hearing on the proposed fuel exports for 
Tarapur which have been referred to the President by the Nuclear 
Regulatory Commission on May 16, as Chairman Ahearne ju st pointed 
out.

The Commission’s May 16 memorandum and order, together with 
an earlier memorandum from our General Counsel, deal with the  legal 
aspects of the case. The Commission found unanimously tha t full- 
scope safeguard requirements of the Nuclear Nonproliferation Act 
of 1978 apply to these exports since the exports would take place 
more than 2 years afte r the effective date of the act.

Tha t means the exports can take place only upon a Presidential 
waiver of the full-scope safeguards provision, with the consent of 
Congress.

I would like here to expand on only one point.
Senator Glenn. Let me ask a question righ t there. Would the Pres­

ident’s waiver have to be before or after i t went to the NRC, or could 
it be either? If  he made an official waiver before it went to NRC, 
would it have then come to Congress ?

Mr. Gilinsky. We would not have dealt with that issue, in that  case.
Tha t would not have been a criterion for us to apply.

Senator Glenn. Would you probably, in tha t case, have approved 
the shipment, i f the Presiden t had made a waiver?

Mr. Gilinsky. We also found that the section 127 requirements were 
not met. T hat  was also unanimous. So, in that case, the Commission »
would not have approved it.

Mr. Ahearne. I will have to sav, I  do not think tha t is necessarily 
obvious in the sense tha t each of  these cases we have gone through re­
quired us to go through deliberations, match ing what was in existence -<
at tha t time. We did not address the hypothetical case you raised, and 
I would have to say, therefore,  I could not conclude where the Com­
mission vote would lie.

Senator Glenn. I  was curious as to why it  was done the way i t was 
done or i f i t was an oversight. It  could be subject to interpretation. I 
do not know whether it would be challenged or no t on the basis th at 
if he had done the waiver process pr ior to submitting it to  NRC, then 
you would have been under a different set o f guidelines in your con­
siderations and you would probably have approved it. I t would in
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tha t case probably not have even come back to Congress. Is it  your 
opinion tha t it would come to Congress in any event?

Mr. Gilinsky. The whole case may have looked different if the 
President had acted before the application came to us. The fact re­
mains, we applied section 127 crite ria and section 128 criteria  and 
found that the criter ia of both sections were not  met.

Senator Glenn. Thank you; please continue.
Mr. Gilinsky. Let  me say again tha t I  would like to expand on only 

one point of that decision, and that is t ha t this case is, as has been 
pointed out earlier  here today, a cri tical test of the Nonproliferation 
Act. The essential requirement of th at act, the basic minimum require­
ment, involves its acceptance by our nuclear trading partn ers—except 
for Bri tain  and France—of comprehensive safeguards over all nuclear 
activities.

It  is this requirement which would 'be waived, and probably waived 
permanently in the case of India, if these exports are permitted. If  
the decision is made to continue to ship fuel to a country which has 
consistently resisted the applica tion of full-scope safeguards, we will 
have pulled the teeth of th e Nonpro liferat ion Act. We will be le ft 
with a severely damaged law, if not a totally  ineffective one.

Let me explain why this is so. Wha t principally motivates pro­
ponents of the export is their concern over what Ind ia might  do i f 
we fail to ship  the fuel. This has been most clearly stated in a recent 
article by Mr. Bundy, which has been referred to here today. Given the 
Indian interpreta tion of the Agreement for Cooperation, in  the event 
of a U.S. fai lure to ship the fuel, India is expected to  claim that the 
United States has breached the  agreement and may then consider it ­
self free to reprocess the existing stock o f U.S.-origin spent fuel at 
Tarapur, and to make such use as it wishes of the plu tonium extracted 
from tha t fuel. Indi a has not excluded making explosive use of the 
U.S.-supplied material in these circumstances. The argument , in short, 
is that  possession is nine-tenths of the law. The  Indians have the spent 
fuel and we cannot  ri sk giv ing them a pretext for claiming tha t they 
are free of thei r obligations. We have no choice, it  is argued, but to 
accept the India n inte rpre tation of our agreements.

The trouble with this logic is that i t argues for the continued export 
of fuel until the expiration of the United States-ln dian  agreement 
in 1993, no matter what. We should therefore be clear tha t we are 
not talk ing here about two shipments, we are probably talk ing about 
a permanent exemption.

We would thus not be stretch ing the law a bit, but putt ing a large  
hole in i t through which many other countries will undoubtedly want 
to pass. But  if we accept the Indian  interpreta tion, any perceived U.S. 
failure to perform promptly under the agreement may be seen to free 
Ind ia of its  safeguard obligations over an ever-increasing stockpi le of 
U.S.-origin spent fuel, and the plutonium it contains. Moreover, the 
far the r down the road wre get, the large r will be the Indian stockpile 
of U.S.-origin spent fuel—the smaller the amount tha t remains to  be 
shipped under the agreement—and the stronger will be the inclina­
tion to avoid risking Indian displeasure.

If  we are  now worried about 100 bombs’ worth of plutonium, we 
are going to be twice as worried about 200 bombs’ worth.
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So, what i t all comes down to is whether our present fear of what 
Ind ia might  do will cause us to stay our hand in implementing the 
Nonprol iferation Act, just as its key provision is to go into effect. 
The act, of course, allows for  exemptions. But in considering whether 
the new law can survive a waiver in this most symbolic case, i t may 
be well to remember—as has been pointed out here several times— 
tha t the origin of the act lay in large par t with the 1974 Indian ex­
plosion.

I  would add th at i f we are not going to act in this case, can we really 
be confident tha t we would act if India  were to set off a second nuclear 
explosion, or, fo r that  matter, any other country were to do so? Will 
not the same arguments we are hearing today and have heard before 
reappear , that  a fuel cutoff would result in a loss of safeguards, and 
so on? Will not the arguments have even more force because the 
thre at to employ the U.S.-origin material in bombs will seem even 
greater ?

My own conclusion is tha t we should stick with the act. An accom­
modation was made for a 2-vear grace period before the full-scope 
safeguards provision applied. Tha t grace period is now over. Thank 
you, Mr. Chairman.

Senator  Glenn. Thank you very much.
Mr. Gilinsky. I  should also add t ha t Mr. Bradford has asked me 

to say that  he concurs in that  statement.
Senator  Glenn. Fine. Thank you very much. Commissioner Hen- 

drie, do you have a statement ?
Mr. Hendrie. I would like to note for the committee’s benefit, Mr. 

Chairman, th at my own judgment  on the issues before us in the seven 
license cases hung on the provisions of  section 128, tha t is the cutoff 
as of March 10,1980, to nations that had not executed full-scope safe­
guards  agreements or signed the Nonproli feration Treaty .

In turn , agreeing with the general counsel tha t it was the intent 
of the law that  the March 10, 1980 date was in fact a cutoff and dis­
carding the argument tha t the applications had been filed early meant 
tha t they would not come under it, I found tha t I was unable to ap­
prove the fuel licenses on the basis of section 128.

My subsequent determination with regard  to the criteria, then, for 
fuel under section 127 and for  components under 109—they are the 
same criteria, essentiallv, as adjusted for equipment rather  than  fuel— 
flowed from the fact tha t with 128 operative and the circumstance, 
then, tha t the Commission was unable to find tha t the law was met 
for the exports, then it did indeed raise the questions which my col­
leagues have raised over the past several cases fo r T ara pur before us, 
tha t the linkage between 128 and the assurances required under section 
127 made it difficult for us to find tha t those assurances indeed would 
hold up over the long term. It  is on tha t basis, then, tha t I concluded 
tha t on the 127 criteria and the 109 criteria  also, I could not find th at 
thev were met.

Now, what tha t means is, if the proposition  you posed to us had 
been in fact the case, that the President had waived the 128 provisions 
before we gathered to decision on the  issue, i f that  had been the case, 
then I think the outcome is not at all clear tha t the majori ty of the
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Commission would have found the remaining criteria , that is, the 127 
and 109 criter ia, would not have been met. I think  the issue would have 

, been very much up in the air and a different result may well have
followed, in which case the exports would have gone a nd you would 
not find yourself needing this set of hearings.

Senator  Glenn. Thank you. Yes, Mr. Ahearne ?
> Mr. Ahearne. Senator, 1 would like to come down closer to Mr.

Hendrie  on your question of the 128 h aving been waived. 1 think if 
it had been waived, we would then be back to a position not completely 
dissimilar to a year ago when we had the  Commission address a license, 
in which case we were looking prospectively to the March 10 cutoff. 
There are obviously differences, as you pointed out earlier. There is a 
difference between Mr. Desai and  Mrs. Gandhi on a number  of funda­
mental positions. But if there had been a waiver it could have been 
on the basis of other information. That other information might have 
given us some reason to come down in the same position we came 
down a year ago.

Senator Glenn. Can you give me a rundown on the amount of fuel 
the India ns now have on han d, approximately ? In other words, how 
quickly do they need the fuel t ha t is covered by these ex port licenses ?

Mr. Ahearne. We ha d one staff member earlier this year, and a t the 
end of last year, look at  th at issue. I think it depends upon, whatever 
you mean when you say “when they need it,” based upon our staff 
analysis, which is not something which we have then asked the Indians  
for concurrence on and the ir agreement.

If  you look a t it from the s tandpoint of fueling the reactors per se, 
then it appears tha t they would not  need the fuel for from anywhere 
from 18 months to 2 years. If , on th e other hand, you look at it from 
where I thin k the Indians might look at it, delivering fuel to the 
nuclear fuel complex which then manufactures the fuel to go into 
the reactor, if it were sea shipped, it would be needed to be shipped 
now; it  could be ai r shipped by August of  this year.

Senator Glenn. The question is, can we make a split on the necessity 
for the two applications, one necessary and the other not ?

Mr. Ahearne. I think  definitely there would be stages, the first 
one is needed prio r to the second one.

Senator Glenn. Bu t you would agree, if we want to make sure the  
t  Indian s do no t run out of fuel, not only at the Tarapur Reactor but

also a t their  fuel fabrication plan t which has been brough t into this 
equation also, tha t the second license would not really be necessary for 
some time?

M Mr. Ahearne. Tha t is where our staff analysis has come out. The
second license would not have to be shipped until  something like 
September of 1981. The  first license would have to be a ir shipped in 
August of th is year.

Senator Glenn. How about the view tha t the two applica tions come 
under absolutely different legal interp retations as far  as whether or 
not we would be breaching our contract with the Ind ians ?

Mr. Ahearne. T hat  had been an issue which we had looked at, at 
some length, 1 year ago, to try  to reach a conclusion as to how much 
weight we could give to tha t contract  and the ties that the Indian
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Government would have to that contract. This time it  did not end up 
turning out to us to be a major issue under our responsibility. So, our 
legal analysis does not reallv go very far  into that.

Senator Glenn. Mr. Gilinsky commented on the philosophical ap- *
proach to this, the general view of it. I was questioning just the 
absolute legality of it  as far as an inte rnational contract goes. Is there 
a substantial legal difference between the two ?

Mr. Hendrie. Senator, the way you put  the question, i t seems to 
me if the first of the proposed exports were authorized and their 
fuel-processing center stayed in more or less normal operation, I th ink 
whether or not the second batch of fuel arrived at the same time, it 
would be pret ty hard to say tha t we were not supplying  them the 
fuel. I would think tha t would fulfill all the terms, even as viewed 
from the India n side.

Senator Glenn. Article 2(c) of our agreement with the Indians 
says tha t the amount of enriched uranium held by the Government 
of Indi a—

Shall not at any time be in excess of the quantity necessary for the full loading 
of the Tarapur Atomic Power Station, plus such additional quantity as in the 
opinion of the parties is necessary to permit the efficient and continuous opera­
tion of the station.

There are two questions about this.
First, if I understand correctly, the second of the  fuel licenses tha t 

the Commission ruled on is not needed at the present time, either 
to fuel the reactor in question, or at the fuel fabrication  p lant. Does 
not t hat  mean that  even by the most liberal  interpretation the second 
license is not necessary to permit the, “efficient and continuous opera­
tion” of the Tarapur reactors, and if so, is not this second export in 
violation of the agreement ?

Second, this section of the agreement states th at just what is needed 
“to perm it the  efficient and continuous operation of T ara pur” is some­
thing to be determined by the “opinion of the parties .” This  seems to 
say t hat  the United  States has to agree as to just what is needed to 
run those reactors and, if in our judgment there is an excess we may 
withhold tha t material and still be in full compliance with the agree­
ment. Do you agree with this interp retation ?

Mr. Ahearne. I would think—this is more my own personal view—
I would agree with the interpretation up to the point where you said 
where it could be implied tha t we were the sole de terminant of what 4
is needed for the efficient operation. I think  it is a jo int agreement.

I certainly would agree, personally, tha t the second fuel load does 
not seem to be needed.

Senator Glenn. “To be determined by the parties,” tha t is the - 
quote. That is plura l and means the opinion of both parties.

Mr. Ahearne. I  would think  th at would be a joint agreement of the 
parties.

Senator Glenn. Of which we are one.
Mr. Ahearne. Yes.
Senator Glenn. So, it would be up to us to decide, then.
Mr. Ahearne. It  would be up to some segment of the Government 

to decide.
Senator Glenn. Well, what segment would that be?
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Mr. Ahearne. Senator, I am not really sure on that one. At  least, tha t was not one of the issues tha t I thought the NRC was being asked to address, negotiat ing with  the Indian Government on whether or not that  second fuel load was required.
Senator Glenn. Well, I think we have several responsible “parties” of Government making tha t decision. I  think  in the f irst instance the President, i f he wants to car ry out the law, has to make t ha t decision. He then gives it to NRC. When it goes over for your review, you are one of  the “parties ,” too. You are part of the Government. The question is whether this fuel is needed to perm it the  efficient and con­tinuous operation of the plant . So, certainly, you would be in a position to make a judgment  on that.  Subsequent to your decision, if it gets kicked to the Congress, as in this case, we have to exercise our opinion, also.
Mr. Ahearne. I think  the t radem ark o f a legal operating organiza­tion, tha t is one that  tends to look at regulations, and tha t kind of judgment is, i t reaches the minimum set of decisions th at need to be reached. In this  particula r case it was very clear to us that  the March 10 cutoff* date was effective and therefore the 127 crite ria also could not be met, and therefore we rejected. To go further, to find other reasons why it part ially  should be rejected was not an issue we examined in any depth. We had previously, as I  said, a year ago, looked at whether fuel was needed at tha t time. A t th at time i t d id look like th at was an issue.
Senator  Glenn. Let me ask one more question. Section 128 of the NNPA  exempts from the full-scope safeguard export criter ia all export licenses filed before September 10, 1979, but only if the first export under any such license would occur before March 10,1980.Both NRC and the State Department would apparently  agree tha t some licenses filed p rior to September 10, 1979 are exempt, but not others. The real question seems to be how to tell when an export is  one which would occur before March 10, 1980. State apparently  believes tha t we should look at whether the license applicant expected it to occur before tha t date. I am not clear as to what NRC’s view is on tha t exactly.
Specifically, which licenses filed before September 10, 1979, do you consider to be exempt because thei r exports would occur before March 10, 1980?
Mr. Ahearne. We examined tha t issue in this part icular case and reached the conclusion tha t i t would occur, and therefore the question is, when would the NRC be licensing the act. In  this part icular case it was clear, since we were addressing it afte r March 10, it would not meet tha t criterion.
Senator Glenn. Mr. Gilinsky ?
Mr. Gilinsky. Senator, could I  retu rn to the question of when the fuel is needed, and comment on our staff report ?
Senator Glenn. Sure.
Mr. Gilinsky. I assume it has been submitted to you.
Senator  Glenn. Is that the Januar y 22,1980 report?
Mr. Gilinsky. That is the one I am refe rring  to.
Senator  Glenn. I  have a copy of  it here, and I would like to  ask if there is any objection to including t ha t as p art  of our record. We will not enter it into the record unless you tell us it is OK.
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Mr. Ahearne. Could we review that? Tha t was based, to some 
extent, on information from the State Department.

Senator Glenn. Well, it is stamped, “Limited Official Use.” I do *
not want to put i t in a public document without your permission.

Mr. Ahearne. I f we could review th at and provide for you e ither 
the entire document, or tell you which part s and why.

Senator Glenn. Fine. Go ahead.
Mr. Gilinsky. I hope this does not violate any o f these restrictions.

The report has the next required fuel shipment dated December 1982, 
which is 2V̂  years from now. Now, of course, to fabrica te tha t fuel 
takes some time, and usually something like a year  has been counted 
into the process. So, i f the India ns are to fabricate it themselves as 
they have done in the past, they  would need to have it  perhaps 1 year 
or at least more than  6 months before that. But the time period is 
rather longer, I think, tha t has been mentioned here ear lier, at least 
on the basis of this staff report.

[The information refer red to above follows:]
U.S. Nucle ar R egulatory Com mis si on ,

Washington, D.C., June 5,1979.

Memorandum

Fo r: Chai rman  Hendrie, Commissioners Gilinsky, Kennedy, Bradford, and 
Ahearne .

From : B. J . Snyder, Acting Directo r, OPE.
Subject : Est ima ted fuel requ irements  for Ta rapu r reactors.

I am providing for your info rmation a revised analys is of the fuel requi rements 
and schedule  for the Ta rap ur  reactors. This  updates  information given to you 
in my previous memorandum dated Jan uary 16, 1979 and fac tors  in the  cur ren t 
application, XSNM-1379.

CONCLUSIONS

1. With the  receipt of XSNM-1222 (approved by the Commission on March  23,
1979) and  considering the  fuel alre ady  on hand,  the Ind ians  have adequate  
mater ial for opera tion of TAPS I unt il May 1983 and TAPS II  unt il December 
1982.

2. If  approved, XSNM-1379 perm its ano the r refueling and year of opera tion 
for both pl an ts : TAPS I probably can ope rate  unt il August 1984 and TAPS II  
unt il March 1984.

3. S hipment of XSNM-1379 by sea could occur as late  as December 1981 with­
out any appar ent  impact on the reacto r schedules. Air shipment could extend 
this da te by up to two months, at  cons iderably g rea ter  cost.

4. The above schedules of fuel supply and usage may not allow adeq uate
operational contingency in case of a major problem (e.g., high leakage ra te  of «
fuel dur ing reacto r operations).

DISCUSSION

As discussed in my January 16 memorandum, the  average usage dur ing 1977 
and 1978 has  been 56 subassemblies (S/A)  per  refueling. Acknowledgement of <
this lower usage  rate , as opposed to the optimum rat e of 85 S/A per  refuel ing, is 
given in the Sta te D epartment’s March 28 submission on XSNM-1379 (ref . SECY- 
79-233, March 30, 1979). An average usage ra te  of 60 S/A per refueling has  been 
assumed, in this  memorandum, cons isten t with  the Sta te Depar tme nt’s figure for 
“nonoptim um” operations.1

1 In the March 28 Stat e Depa rtment submission, they sta te that annual refue ling with 
60-65 S/A Is a non-optimum condition and has resulted In power reduct ions to about 70 
percent of design level. They go on to sta te that this non-optimum operation has been 
chosen large ly because of continuing uncerta inti es regarding the supply of fresh  fuel. Not 
mentioned by Stat e were the recent problems with adequate spent fuel storage capacity .
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The tota l fue l ava ilable if  XSNM-1379 is approved is :

[In  kilogram s]

On hand* XSNM -122 2 XSNM-1379 Total

Enrichment:
2.66 percent.......... ................. .. ..................... 13,165 9,120 12,160 34, 445
2.1 percent.................................. ....................  10,350 6,080 6, 080 22, 510
1.66 percent.............. ....... ......... ....................  3,625 1,520 1,520 6, 665

1 Includ es scrap.

Assuming no losses in processing and fabrica ting , the  34,445 kg of the  2.66 
percent enrichment limits the  fuel production to 402 S/A. To this is added the  
number of completed S/A—97 (ref.  Sta te Department telegram of December 
18,1979) giving a total of 499 S/A  available. The March 28, 1979 Sta te D epar tmen t 
submission sta tes  that  488 S/A  would be available. The difference of 11 S/A  can 
be accounted for by an assumed 2 percent materi al loss during process ing and  
fabrica tion , which appears  reasonable. Using the  488 S/A at  the average ra te  
of 60 per refueling allows for e ight  refuelings.

The figure on the next page shows the  pro jected  re fueling  and operations sched­
ule, based on a  3-month refueling shutdown and  12-month operating cycle. This  
figure is basica lly the same as given in my ear lie r analysis  (Jan ua ry  16), with  
corrections  for a 1-month slip in the  schedule  for TAPS II  as given by Sta te in 
their  March 28 submission. In a more recen t Sta te Depar tment telegram from 
Bombay, on April 29, 1979, i t was repo rted  t ha t delays were being experienced in 
the ongoing TAPS II  refueling. The cause  and dur atio n of these  delays  were not 
specified, nor were the number of fuel S /A to  be inserted.

As may be seen in the  following figure, TAPS I can probably  operate unt il 
August 1984 and TAPS II  unt il March 1984 if XSNM-1379 is shipped by sea 
no lat er  tha n December 1981. This  allows  adeq uate  time for transp ort , customs 
clearances and  fuel fabr ication.

Maintaining  the  most efficient operation  of the Nuclear Fuel Complex (NFC) 
where  the TAPS fuel is produced has  not been factored  into this analysis. This 
poin t was discussed  in more detail in my previous memo randa  of Jan uary 16 
and  January  18 on this subject.

In the attach ed Appendix, I have presented for your info rma tion  an analysis 
of the ant icipated  unbalance among the three enric hments of fuel the Indians  
will have avail able,  assum ing XSNM-1379 is approved. As may be seen in the 
Appendix, this unbalance among quantit ies of fuel enrichment could be cor rected  
by the  Indians  ordering  a diffe rent mix of enrichmen ts tha n they have  in recent  
orders . This  provides up to three more refuel ings and 2 ^  years more opera tion 
(un til  September 1986) of TAPS II  and 15 months  more operation  (un til  Novem­
ber 1985) of TAPS I.

I hope this information will be useful to you. Please let  me know if you have 
any questions on th e above, or  if you want addi tional information.

Consistent with  your  decision on my Janu ary 16 memorandum, a copy of this  
memorandum is being placed in the Public Document Room.
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Appendix—Apparent  Unbalance in  th e I ndian F uel Supply

For some reason the Indian fuel supply has been consistently unbalanced 
among the three enrichments required for TAPS subassemblies.

Each subassembly requ ires :
U-e nrichment: u >t o t a l

2.66 percent_______________________________________________  85. 6
2.1 percent________________________________________________  42. 8
1.66 percent_______________________________________________  11- 6

Total__________________________________________________ 140.0
As tabulated  earlier in this memorandum, the supply of each enrichment, as­

suming approval of XSNM-1379 is :

Uranium
availab le

(kil ogram s) "S /A " possi ble

Uranium enrichment:
2.66 percent______ ________ __________ _____________________ —
2.1 percent---------------------------------------------------- --------------------------------
1.66 percent__________________ _____ _____________ _____ _______

34,445 34,44 5/8 5.6 =4 02
22,510 22 ,51 0/4 2.8 =5 26

6,66 5 6,6 65 /1 1.6= 57 5

Maximized fuel utili zatio n could be accomplished by balancing the  supply of 
the  two higher enrichm ents to use the  excess of 1.66 percent materi al and produce 
575 S/A instead of only 402 S/A.

This would require an order o f:
2.66 percent material

575-402 = 173X 85.6 =  14,808 kg

1520 kg per UF8 cylinder 
=  9.74 cylinders

or 10 cylinders of U F8 a t 2.66 percent enrichmen t.
2.1 percent material

575-526 = 49X42.8  =  2097 kg

1520 kg per UF9 cylinder 
=  1.38 cylinders

or 2 cylinders  of UF 8 at  2.1 percent enrichment.
Having a to ta l of 672 S/A (575 added to the  97 comple ted S/A on hand in 

December 1978), with  an average of 60 S/A per refueling provides 11 refuelings. 
This compares to 8 refuelings possible with  XSN M-1379 combined with cur­
ren tly available mate rial. These three additional refuelings would allow opera tion 
of TAPS I for abou t 15 months longer, to  November  1985 an d TAPS I I for about 
2}£ ye ars longer to September  1986.

U.S. Nuclear Regulatory Commis sion,
Washington, D.C., Jan uary 22,1980. 

Memo randum

For: Chairman Ahearne, Commissioners Gilinsky, Kennedy, Hendrie and 
Bradford.

From : Edward J . Hanrahan.
Sub ject : Comparision of fuel requirements fo r the Indian fuel fabrication facility 

and Tara pur reactors.
At the request of Chairman Ahearne, the fuel requirements for optimum 

production of Tarapur  (TAPS) subassemblies (S/A)  at the Indian Nuclear Fuel 
Complex (NFC) have been analyzed and compared with the actual  need for sub- 
assemblies at the reactors.
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For  the  first  time since OPE has  been looking at  fuel supply questions for 
India , we have now obtained a fai rly  complete picture of pas t production and 
current sta tus  of the  NFC. At our request, the  Department of S tate  obta ined from 
the Indian s a nswers to a series of questions  we raise d (Ref. DOS Cable—Bombay v2297). We have been ab le to determ ine that  these  new d ata  from the  Ind ians are  
fair ly consisten t with  other info rmation we have.

The last OPE analysi s of fuel S/A needed for  TAPS was provided to you in 
our  memorandum dated June 5, 1979 (copy atta che d for your convenience). The 
new data subsequently obtained from Ind ia does not change the  conclusions  4
reached in our  Jun e 5 memorandum. In fact,  somewhat gre ate r operation al 
flexibility exis ts since the  March 1979 refueling of TAPS II  used only 49 new 
S/A,1 as opposed to the  average of 60 which was  assumed for our las t analysis.

CONCLUSIONS ON FUEL REQUIREMENTS FOR NFC AND TAPS

1. The schedules for exports of U.S. supplied  fuel  feed material (XSNM-1379 
and  1569) requested by the Ind ians appear  to be based on maintaining optimum 
NFC fuel S/A  manufactu ring  operatio ns;  i.e., no t keyed to meeting TAPS opera­
tional requi rements.

2. Based  on fuel currently availab le in Ind ia, ai r shipment of XSNM-1379 
probably can be made as late  as August 1980 with out  jeopardizing  continued 
normal operations a t the NFC.

3. Consider ing recent requ irements for  subassembiles for  TAPS reactor opera­
tions, there is an apparen t 18-month stockpile of fuel in Ind ia (i.e., XSNM-1379 
could be shipped 18 months  lat er  tha n NFC operations require , and  stil l meet 
TAPS needs).

DISC USSIO N

The discuss ion of NFC fuel requ irem ents  which follows is based on analysi s 
of:  (a)  new da ta from Ind ia (DOS Cable—Bombay 2297), (b) the September 
1976 report by G. Last and W. Kieffer (SECY-78-105A), and (c) TAPS fuel 
usage since the  previous OPE ana lysi s (Ju ne  5, 1979 memorandum).

In  discussion of NFC requi rements, the  implicit assumption made here  is that  
fuel is available as needed for optimum opera tion of NFC, independent of the 
completed S/A alrea dy on hand  and projected usage  rat e for TAPS operat ions.

Fuel ma ter ial  that  was in process or available at  NFC in July 1979, inc luding  
XSNM-1222, is  t abu late d below :
Enric hm ent: uranium

2.66 percen t________________________________________________ 13,228
2.10 percent________________________________________________ 11, 739
1.60 percent________________________________________________  3, 849

Based on the  norma l NFC production  ra te  given in the  Last-Kieffer report, 
this amount of fuel material should keep the NFC runn ing for at  least  14 months, 
unt il September 1980. Allowing one month for ai r transport , customs clearances, 
and road shipm ent resu lts in a shipm ent date of August 1980 for  XSNM-1379. 
Modifying the  analysis  of TAPS requ irem ents  given in our  J une  5 memorandum 
to accoun t for  air,  ins tead  of sea transp ort , XSNM-1379 could be shipped as late  
as Feb ruary 1982, and still  meet the  reactor needs. Consequently, depending 
on w hether TAPS or NFC needs are  to be met, the re is an 18-month difference in 
required shipping da tes for  XSNM-1379.

The following figure, which is a modification of that  given in our  June  5 
memorandum, show’s the schedula r rela tionship  of fuel requ irements  between 
NFC an d TAPS. Although not curr ent ly before the  Commission for export license 
consideration , XSNM-1569 has been included  to give a more complete picture. 
Optimum opera tion of NFC would d ictate  an  a ir shipment date of September 1981 
for XSNM-1569, i f XSNM-1379 were shipped by August 1980.

As a point  of information, the  curr ent requests  in XSNM-1379 and 1569 do not 
correct the  appar ent  inbalance among the  three enrichmen ts currently avail able  
in India. As discussed in our Jun e 5 memorandum, maximum fuel utili zation 
could be realized if this  inbalance were corrected and up to three more refuel ings 
of the TAPS reac tors  could be achieved. This  could extend TAPS I o pera tions fo r 
abou t 2% yea rs and TAPS II for about 15 m onths beyond the time possible with 
cur ren t fuel inventor ies and the present m akeup  of  XSNM-1379 and 1569.

1 The response from Ind ia stated that around 70 new S/A would have been required, but 
less were used due to unce rtain  and delayed shipments. According to the Indians, this 
resulted in a shorter  operating  cycle with reduced power level capabil ity.
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The question remains whether the U.S. obligation for fuel supply encompasses 
an obligation to ensure optimum operation of the entire fuel cycle (NFC and 
TAPS) or whether the obligation is only for the reactors.  The U.S.-Indian Agree­
ment for Cooperation covers the . efficient and continuous operation of the *
Tarapur Atomic Power Station.” (Article I.C.)

As you are aware, the State Department  has taken the position that  efficient 
operation of NFC (apart from efficient operation of TAPS) is an important 
factor to be considered. DOS has stated tha t “. . . We interpret the amount of 
material needed for operation to be the amount required to sustain normal opera- i
tion of the Nuclear Fuel Complex a t Hyderabad or the  production of TAPS fuel, 
consistent with the usual method of operating this facility.” (June  15, 1978 letter 
from Joseph Nye to Senator John Glenn.)

I hope this information will be useful to you. Please let us know if you have 
any questions, or if you want additional information.

Sena tor  Glenn . Se na tor  Perc y ?
Sena tor  P ercy. Th an k you. I  regr et  Com missioner Kennedy could 

no t be here.  In  his  sta tem ent , he says , “T hus, whi le I agre e wi th the  
conclusion reached by th is  Com mission ”—th at  is to deny  the  sh ip ­
ment—“ I wou ld su pp or t a subsequ ent decis ion by the  Pr es iden t to 
au tho rize these e xport s by Execu tive or de r.”

He  seems to  base th at  on, firs t, w hat he  call s “ the  na rro w albeit  com­
plex  se t o f c rit er ia  des igned to insure  th at  to  th e ful les t exte nt  possible 
all exports  of  source ma ter ial  com port wi th the  no np ro lif erat ion ob­
jectives set fo rth in section 2 o f the  ac t.”

Then he commen ts subsequen tly th at  a decis ion must invo lve ba l­
anc ing , in tri ca te ba lan cin g of seemingly con flic ting  cons ide rat ions of  
foreig n policy.

Fina lly , he sta tes: “Caut ion  mu st be exercised to avo id measures 
whi ch could dri ve  rec ipient na tio ns  to othe r supplie rs, or  tow ard the  
development  of  ind igenou s fac ilit ies , th at  is, fac ilit ies  to meet  th ei r 
nuclear fuel  n eeds .”

Ju st  a hypo the tical ques tion  which you may no t be able to answ er.
We have  a t ie r system  th at  was  set  up  in  the a c t: the  Stat e D epart men t, 
the  Nuclear Re gu lat ory Commiss ion, the  Pres iden t, and Congress, 
most  of  them  knowing th at  they  can decide fro m thei r own sta nd po in t 
but  th at  the y do no t have the  ul tim ate responsi bil ity  and the ref ore 
the y do not have  to take fu ll responsi bil ity . I f  the  final  and ul tim ate 
decision had been lef t wi th the  Nu cle ar Re gu lat ory Commiss ion and 
you knew that  y our decision was absolu tely  b ind ing , would your  d eci­
sion have  been, i n yo ur  jud gm ent, a unanimo us decision ?

Mr. Ahearne. Senator , I would  assum e th at  you are  also ca rryi ng  «
on with the  hypothe sis  th at  the NNPA  wou ld be—at lea st ap pr op ri ­
ate ly modif ied to make ou r decis ion the  final one—th e document on 
which we would  have to  make th at  decision.

I  w ould  a ssume that  the  en tre ati es  th at  some of us would  have  made *
for the Congress to change th at  would have not  been rece ived and so 
the ref ore we wou ld be in the  posit ion  of  mak ing th at  so rt of  majo r 
foreign poli cy jud gm ent .

I  th ink , give n the way the  law  is writ ten— I  can not  spe ak fo r the  
oth er Com miss ioners—I  t hink  I  w ould hav e s til l ha d t o come o ut  with  
the  decision of  t ur nin g down the ap pli ca tio n,  based upon the cr ite ria  
th at  are  es tab lish ed in th e law.

Sena tor  P ercy. D o you have any  idea  wh eth er Com missioner Ken ­
nedy , based  on the  s tat em ent we have here , would have been with you 
on th at ?
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Mr. Ahearne. Senator Percy, one th ing th at I have learned in my 
short time on the Commission is, I do not speak for the other Com-

* missioners, trying to indicate what they would do in a hypothetical 
situation.

Senator P ercy. Let  the  other Commissioners speak for themselves, 
then, if  they care to answer the que stion: If  you had to make the ulti-

* mate decision, and had to take all national interests into account— 
from the situation in Afghani stan  to our ongoing relationship with 
India , to the possible impac t on Pak istan, et cetera—if you had the 
final decision, would your decision sti ll have been the same?

Mr. G ilinsky. I f you are asking  me what I think  we ought to do, 
Senator, I think I  would sup port  Senator Glenn’s suggestion tha t we 
sit on that one and not send the exports forward.

Senator P ercy. Commissioner Hendrie ?
Mr. Hendrie. Senator, if we had to operate under the strictures of 

the Nonproliferation Act as it is now written, then my vote would 
have had to be the same. It  would have had to have been the same since 
section 128 is, in my view, flat and unequivocal and dictates a certain 
outcome.

If  the Nonprol iferation  Act, on the other hand, had been written 
to direct the NRC to take into its consideration the full range of na­
tional and foreign policy inte rests th at  the President  and in  turn  the 
Congress are expected to take into  account, then I  expect I would have 
come out the other way.

Senator  Percy. I thank you.
Senator Glenn. Could I inte rrupt for  a minute ?
Senator Percy. Certainly.
Senator Glenn. I am not quite sure I understood. Tha t is, i f you 

were making the State  Department  decision, you would take  into con­
sideration geopolitical concerns in addi tion to what was in the law, 
and could reach different conclusions.

Mr. Hendrie. I think  I would have voted for the export, although 
I must say in tel ling you tha t, tha t I make absolutely no claim of any 
special expertise on United Sta tes-Ind ian re lations and an assortment 
of other things which I assume the Pres iden t and the Congress will 
have to take into account.

Senator Glenn. Did the other two Commissioners express them­
selves in tha t regard at all? You expressed yourself in the opposite

* direction, I believe.
Mr. Gilinsky. Yes, sir.
Senator  Glenn. I realize we are p ut tin g you on the spot here in an 

area you are not responsible for.
* Mr. Ahearne. Senator Glenn, I carry  with me some intellectual 

baggage that makes it difficult. I  have been in a number of jobs where 
either I  knew a great deal about it, or my  staff knew a grea t deal about 
it. Foreign policy is not the Nuclear Regula tory Commission’s bag.

Senator  Glenn. Everybody feels they are an expert  in foreign 
policy.

Mr. Ahearne. I do not.
Senator  Glenn. You are t he exception. Thank you, Senator Percy. 
Senator  P ercy. That is obviously the  position we are  in. We have to 

weigh everything, including the  Pre sident ’s judgment, the State  De­
partment’s judgments, NEC’s judgm ent,  and our judgment.
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Mr. Aiiearne. Absolutely, Senator , but you helped write the bill. 
[Laughter.]

Senator Percy. The buck stops with us on this one. Senator Cohen, rI would like to yield to you.
Senator Cohen. I would just like to follow up, Commissioner 

Hendrie, on your comments th at you profess no expertise in foreign 
affairs. Why then have you come to the same conclusion as the State *
Department ? In other words, if you were required to take into account 
things other than  the narrow interpre tatio n of this law, then what 
would lead you to the conclusion t ha t you would have come down on 
the other side ?

Mr. Hendrie. Well, Senator, while I offer no expertise in foreign 
relations, I feel as entitled to my opinions as a citizen of the United 
States as anyone present.

It  is my opinion as a citizen that we are doing more damage than 
good to our national interest by some of the strictures imposed here 
in this field.

Senator Cohen. That is what I want to find out. What fac tors would 
you have taken into account th at lead you to the conclusion t ha t we 
are doing more damage than good by refusing the exports?

Mr. H endrie. I  think, on the one hand, apart  from the nuclear non­
proliferation aspects of the matte r, there  are clear benefits for U.S. 
foreign policy in promoting good relations with a major democratic 
nation in the Fa r East.

With regard  to nonproliferation objectives, I think there is a very 
fine balance to be drawn between harsher restrictions  on supply, which 
then tend to create animosity and an unwillingness on the other par ty’s 
par t to listen to your arguments about nonproli feration objectives, and 
providing the supply and assuring that  you do have a favorable place 
in his councils on tha t matter. I think it is a very difficult balance to 
strike. I have observed the process over the last 3 years. I have observed 
the administration  tryin g very hard  to get everything we can in a 
nonprolife ration way toward our objectives by trying to trade on 
all our assets; principally our supply capacities. I t is clear tha t it is 
not very easy to hit  the optimum point in that.

So, 1 think there are foreign policy benefits in going forward , and 
I think on the nonprolife ration side it is not so clear to me that we 
do much good for ourselves by turning it off.

Senator Cohen. I will follow it up later. Senator Percy? ’
Senator P ercy. I  apprecia te th at very much. Senator Cohen. I  have 

to leave in about 10 minutes.
Is there anything , in your judgment, t hat  is unique about these two 

applications? Mr. Gilinsky has said that approving the licenses would 
mean we would have to approve all future licenses to Tndia until 1993.
But, as we previously discussed, on future  license applications, India 
could not argue tha t they met our deadline and that it was only our 
delay in processing the applications that  caused the March 10 dead­
line to pass before the shipments could be made. So that it is our fau lt, 
not theirs. Thev filed their  applications in plenty of time and there 
is no other applicant who could make that statement.

Does tha t give you any reason to believe that in th is case there are 
special circumstances tha t might w arrant special considerations?
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Mr. Ahearne. Senator, 1 think South Africa could make the same 
case.

Senator Percy. Pardon ?
Mr. Ahearne. I think South Africa could make the same case. I 

think they have an application  that has been with the U.S. Govern­
ment even longer.

Senator P ercy. Anyone else ? Go ahead.
Mr. Gilinsky. My comment, when I said tha t probably approval 

here would imply fur ther approvals, dealt with the argument  tha t is 
presented, the central argument tha t is presented for approving these 
exports, and tha t has to do with the whole question of what Ind ia 
might do with the existing stockpile of U.S.-origin fuel. Tha t situa ­
tion is not going to change, be ameliorated by our supplying two 
further shipments ; my comment referred to that.

You are speaking more to the legal situa tion and the circumstances 
that  attach  to these two licenses. All I can say is th at I am strongly 
persuaded by our General Counsel's memorandum. lie  referred to the 
opposite view as not defensible. I think  I agree with him.

Senator  Percy. Thank you very much. Dr. Hendrie?
Mr. Hendrie. I think these licenses are distinguishable  from the 

broad range of licenses for export tha t we deal with, not so much in 
my view from the standpoint of the time of their filing which, I think, 
is a m atter  of making an interpretation of what we thought  you in­
tended in section 128—and I continue to think that  is a fai r interpre ­
tat ion  from our standpoint—but the proposition that  ultimately  
gran ting  one or both of these fuel licenses then says tha t you are going 
to grant  everything else down the line in my view will not wash. The 
only reason one would grant either or both of those licenses would be 
that  it is considered that , a t this part icular time, the  best interests of 
the Un ited States, in the broadest sense, are served better by granting 
one or both of these exports than by refusing.

When the next one comes down the line, as I  assume it would i f we 
ultimately granted these, it would have to be considered on its merits 
on precisely the same grounds at that future  time. That  might lead us 
to say yes or no: I cannot tell.

I point out one fur the r aspect, and that  is tha t exports to India  
are unique in the sense that  only with India do we have an agreement 
for cooperation where we have this disputed, to be sure, but this link­
age between continued supply of fuel for a specific facility and all of 
the terms and conditions of the agreement, and so on.

So, I do not regard an action on India as prejudicing  our ability in 
any sense to deal with other exports.

Senator Percy. Thank  you. The final question I have is based on 
ccw.nciits attr ibuted to Alvin Weinberg. Diretcor of the Energy 
Laboratory a t Oak Pidge. Tie commented that within our own coun­
try  we face a nuc lear bargain—that is, a plutonium economy with its 
inexhaustible supply of energy available. But we have it only at the 
price of national vigilance—we are all potential terrorists—entai ling 
a nearly unacceptable degree of surveillance, centra lization, and Gov­
ernment intrusion.

The question is real ly what India does i f we do not make this ship ­
ment. We previously discussed the fact that  the argument may be
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made that it relieves them of their obligations to us on safeguarding 
and on use of spent fuel. I f we go ahead with the fuel sale to India  fo r 
Tarapur, will we be forcing India  into accepting such a nuclear bar- <
gain? In other words, will India then feel greater pressure to reprocess 
fuel for general use, thus creating  the plutonium economy warned 
against by Alvin Weinberg?

Finally , even though India  does not have I AE A safeguards on all i
its nuclear facilities, does India  really have the institutional frame­
work to provide the vigilance that Mr. Weinberg has described which 
he says would be necessary ?

Senator Glenn. If  I can inte rrup t for just 1 minute. There is a 
vote. I  will be back.

Senator P ercy. All right.
Mr. Aiiearne. I guess I would have to say tha t in general the in for­

mation tha t I have available to me would indicate tha t the pressure 
might increase on them. Tha t they, however, have other methods of 
getting the fuel. The other methods might also end up requiring con­
tinued safeguards, although not full-scope safeguards.

Senator P ell. Could you talk a little  louder, please?
Mr. Aiiearne. On the question of the institutional framework, I 

think  they probably could adequately develop that .
Mr. Gilinsky. The Indian program, from its inception, was very 

much plutonium-oriented. One thing you can say for thei r policies 
in this area, they have been very consistent. They have planned for 
future  use of breeders fo r many, many years and tha t has been a con­
sistent and strongly advocated part of thei r program. Along with 
that , intermediate use of plutonium in other respects.

So, I  do not think we would be “dr iving” them. It is a question of 
whether one permits them to move in one of these directions or the 
other.

Senator Percy. Dr. Hendrie, do you have a response ?
Mr. H endrie. I  think if the exports do not go, tha t there  are indeed 

substantia lly increased pressures for them to reprocess. I must say,
I would expect them to use the reprocessed material and refabricated 
fuel either for Tara pur,  or set some of  the p lutonium aside fo r their  
breeder program rath er than seeing it go off in some sort of explosive 
exercise. But I think there clearly would be increased pressure for 
them to go ahead and reprocess. I t might only be offset i f they were 
able to get very favorable supply terms, for  instance, from the Soviets, 
so tha t just as an economic matte r they found it more desirable to 
let the spent fuel stay for a while.

Senator P ercy. Thank you very much, gentlemen. ,
Senator Pell, I th ink you are in the chair now.
Senator P ell. I  have no questions. I am just  getting the flavor of it.

You go ahead, Senator Cohen.
Senator Cohen. Ju st one followup with Commissioner Hendrie.

You raised the fundamental question, I think , tha t we have to 
deal with and th at is the question of  the rule of law. We have rules of  
law for purposes of allowing people to predict the consequences of 
their  conduct. I f they violate those rules, certain theoretically adverse 
consequences will follow7.
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I th in k th at  when laws go ei ther  une nfo rce d or  ignore d, th at ten ds  
to bree d con tem pt fo r the  rule of  law itse lf. Th at  is one th in g th at 
we hav e to wre stle  wi th here th at even thou gh  the re is a technica l 
vio lati on of the  law,  th at  thes e othe r con sidera tions sho uld  ove rride 
th at  technical , na rro w breach  of  the  ru le o f law.

We have seen t hat  in  many  o ther  cases  as well. In  the  G overn menta l 
Af fai rs Com mitt ee we are  ha ving  an inv est iga tio n on the questio n of  
tran sf er  of  tech nolo gy, re st ric tin g the sale of  po tent ia lly  dangero us 
technology  to ou r adv ersaries.  An d yet , the re have  alw ays  been ar gu ­
men ts m ade,  “Well, if  we do not sell it,  somebody else  will.”  D ata Con ­
tro l Cor p., fo r example, cou ld tak e grea t issue wi th  th is  coun try  in 
cu tti ng  off t he  sale  of ce rta in  co mpute rs. They arg ue  t ha t if  we do not 
sell th is comp ute r to the  Sovie ts we hav e lost $2 00  to $3 00  mil lion  in 
sales, the  pro fits  o f which we can rein ves t to  keepin g ahead  5 years  of  
the  Sov iet Un ion  in that  pa rti cu la r Held. I f  we do not sell it to them, 
France , G erm any , or  Ja pan  wil l sell it to them.

We have  seen, over a pe riod of  time, alm ost  a to ta l eros ion of the  
whole  pur pose of th at  restr ict ion, the  sale of tech nology . Now, sud­
den ly, in the  wake of the  Sov iet invasio n of  A fg ha nistan  we are ou t­
rag ed to th in k that  the y used, fo r example, the  pl an t at  Ka ma  River 
to build  t ruck s and tan ks  ins tea d of using i t fo r commercia l purposes.

Suddenl y we are  going  th roug h a whole  ree xamination of  wh eth er 
or  not we have seen th is eros ion of the  purpose of  the rule. I th in k it 
comes back  to a basic foreig n poli cy ques tion . We do not have a con ­
sis ten t, coheren t for eig n policy which serves as notice to ei ther  our 
adversa rie s th at  ce rta in  consequences  will follow, and we do not have 
one fo r our allies . Ou r alli es can  con sis ten tly  un de rcut  wh ate ver rule 
of law we impose upo n ourselves and the reb y depri ve  us of  ha vin g a 
cohe rency to  our fo rei gn  pol icy.

In  my jud gm ent, it goes well beyond th is pa rt icul ar  question to 
India.  How  we resolve th is  issue also will  affect all  the othe r issues 
th at  a re coming be fore the  Fo reign  R ela tions  Commit tee and t he Con­
gress itse lf, as to wh eth er we tr y  to get  back to some fundam ental  
concepts about the  pr imacy  of  rules of law th at  ough t to be follo wed  
not only  by us bu t by ou r al lies as well.

I t  is a long su bject which I could deb ate  a t some length . I  t hink  you 
have  r aise d the  issue in terms  o f y our own pre ferenc e fo r go ing  ahead 
with th e expor ts.

Mr.  H endrik. You also have  in th is case the  ad dit ion al com plica­
tion th at  you pe rhap s do not in techno logy tran sf er  issues, th at  we do 
have  an agreem ent  with India  th at  predates  the  cu rre nt  discussions, 
an d which they choose to  r eg ard as a bind ing contr ac t hon est ly made 
on bo th s ides  at  the  time.

Ag ain , as pa rt  of  those  questions you have  to jud ge fo r yo urse lf 
wha t influence you want to allow  th at  to  have on how you  view the  
presen t si tua tio n.

Mr. Glin sky. You know. Se na tor , we ha d a very generou s policy 
under the  atoms  fo r peace program , and the  argu men t was  th at  by 
sp read ing the  tech nology  aro und, keeping  o ur  ha nd  and our involve­
men t in the various nucle ar program s we would influence the m all 
for the  good . Pres iden t Eis enh ow er’s id ea was th at  by inv olv ing  var i-
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ous countries in the world in peaceful nuclear programs it would take 
thei r minds off possible mil itary applications  of nuclear energy.

Well, i t has not tu rned out that  way. What we have done is spread 
around capabilities tha t in many cases we are very much concerned 
about. The NNPA was in part a reaction to the fact that  tha t policy 
did not seem to  be working, specifically a reaction to an Indian ex­
plosion in which, it turned out, American material  was involved— 
the heavy water which was alluded to here earlier which was supplied 
under a contract which had a “peaceful uses” clause in it. The clear 
understanding of tha t clause was that  i t excluded explosive uses. Tha t 
did not prevent the heavy water's use for the Indian explosive as 
we know.

We are now faced with a situation which involves the first serious 
application of th at law and the question before all of us in some sense, 
but specifically before you, is whether to scuttle tha t law because 
there may be some risks involved in applying it.

Senator Cohen. I agree with that. Former Secretary of State 
Henry  Kissinger has said tha t we have reached a point in our foreign 
policy where there are no rewards for being our fr iends and no penal­
ties for being our enemies.

We now find ourselves in a situation in which we have to decide 
whether a country that we judge not to have complied with our pa r­
ticular law will misbehave even more if we take certa in action or not.

Senator  Pell. If  the Senator would yield, are you aware there is 
a rollcall vote going on?

Senator Cohen. I was just finishing up.
Senator Pell. All right.
Senator  Cohen. In fact, I was wait ing to put a filibuster in until 

Senator  Glenn got back.
Senator P ell. I think Senator  Glenn is waiting  for the meeting 

to recess.
Senator  Cohen. I will termina te my questions.
Senator  Pell. Thank you very much, indeed. I, myself—for the 

record—have not yet made up my mind how to vote'on this issue.
[The following material was referred to on p. 32.]

United States of America, Nuclear Regu latory Commission

<

In  the Ma tter  of
E dlow I nte rna tional Com pa ny , et 
al. (Agents for the Government of 
India on Applicat ions to Export Spe­
cial Nuclear Mate rials  and Compo­
nents)

[Revised June 9, 1980]

License Nos. XSNM—1379, XSNM-1569, 
XCOM-0240, XCOM-0250, XCOM-0376. 
XCOM-0381, XCOM-0395.

Memorandum and Orde r

CLI-80-18
Commiss ioners: John  F. Aliearne, Chairman, Victor  Gilinsky, Richard T. 

Kennedy, Joseph M. Hendrie,  and Peter  A. Bradford.
Seven license applicat ions  were filed with  the  Commission 1 seeking autho riza­

tion to export ma ter ial  and components for use in tlie Ta rapu r Atomic Power 
Stat ion (Tara pu r) located near Bombay, Ind ian a:

1 A bri ef  ch rono logy  of co rres po nd en ce  on th es e ap pli ca tions is  at ta ch ed .

4
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(1) XSNM-1379 on September 20, 1978 fo r export of 487.3 kilograms of U-235 
contained in 19,858.8 kilogram s of uranium enriched to a maximum of  2.7 perce nt ;

(2) XCOM-0240 on April  25, 1979, as amended May 8, 1980, for  expo rt of
v  replacement p a rt s;

(3) XCOM-0250 on May 7,1979 fo r exp ort of rep lacement part s;
(4) XSNM-1569 on August 17, 1979 for  export of 487.3 kilograms of U-235 

contained in 19,858.8 kilograms of uranium enriched to a maximum of 2.71 per­
cent ;

|  (5) XCOM-0376 on March 6, 1980 for  export of replacement pa rts;
(6) XCOM-0381 on March 14, 1980 fo r export of replacement  pa rt s;  and
(7) XCOM-0395 on April 3, 1980 for exp ort  of replacement parts .
The lengthy history of United Sta tes -lndian cooperation in connection with  

the Ta rap ur  reactors is fully chron icled in seve ral form al Commission decisions.2
The Commission c annot find, based on a reasonable judgment of the assu rances 

provided by the Government of Ind ia and other information avai lable , that  Li­
cense Applications XSNM-1379, XSNM-1569, XCOM-0240, XCOM-0250,
XCOM-0376, XCOM-0381 and XCOM-0395 meet the cri ter ia for issuance set 
for th in Sections 109, 127, and 128 of the Atomic Energy  Act. Accordingly, NRC 
is ref err ing  these  license appl ications to the Pres iden t, pursu ant to procedures 
set for th in Section 126b. (2) of the Atomic Energy  Act.

The basis for the  Commission’s dec ision is as  follows. Ind ia has  severa l n uclear 
faci litie s which have  not been placed under Intern ational Atomic Energy’ Agency 
safegu ards. After reviewing the legislative his tory  of Section 128 of the  Atomic 
Energy Act, the  Commission has concluded th at  the  full-scope safe guards cri ­
terion  applies to the  two fuel appl ications. The legis lative h isto ry of the  Nuclear 
Non-Proliferation  Act is reple te with  references that  the full-scope safeguards 
crit erio n would come into effect at  a da te ce rtai n3—tha t the appl ication of 
the  crit erion would have  a “guil lotine” effect? The Sta te Depar tme nt’s view 
th at  the crit erion does not app ly to license appl ications filed before September 10, 
1979 where the app licant reaso nably expected the license to issue  prior to 
March 10, 1980 is, we believe, inconsis tent with  Congressional intent. As wre 
unders tand the Depar tment ’s view, if an  application were filed with the  Com­
mission prior to September 10, 1979, an applicant expected the license before 
March 10, 1980, but the  Executiv e Branch  did not provide the  Commission with  
its views unt il year s late r, the cri ter ion  would not apply. Such result s do not 
comport with  the  “gui llotine” approach which was contempla ted.

Because of unique fea tur es in the Agreement for  Cooperation between the 
United Sta tes  and  Ind ia, the  Commission is also unable to find that  the two 
fuel appl ications sat isfy the  requ irem ents  of Section 127 of the  Atomic Energy 
Act or th at  the  component app lica tion s sat isfy  the  requ irem ents  of Section 109 
of the Atomic Energy  Act. This  issue is thoroughly discussed in ea rli er  Com­
mission opinions.5

The Commission’s inabili ty to issue  these  licenses  should not be read  as a 
recommendation  one way or the  o the r on the proposed exports. Rather , we have 
found that  the  pa rticu lar  sta tut ory findings with  which the  NRC is charged 
cannot be made. Congress provided th at  the Pre sident  may in  such a  case a uth or­
ize the  expo rt by execu tive order if he finds "th at  withhold ing the  proposed 
export would be serious ly pre jud icia l to the achievement of United Sta tes non­
prolife ration objectives, or would otherwise jeop ardize the  common defense and 
secu rity .” 8

It  is  so ordered.

-'C L I- 76-1 0, NRC 
(1 977) ; C L I- 78-8 , 7 
209  (1 97 9) .

3 E .g .,  H. Rep. No. 
Cong. 1, 1s t Ses s. a t 
19 77 ).

1 (1 976 );  C L I- 76-6 , 3 NRC 563  (1 97 6)  ; C L I- 77-2 0 , 5 NRC  1358 
NRC  436 (197 8)  ; C L I- 78-2 0, 8 NRC 675  (1 97 8,  ; C L I- 79-4 , 9 NRC

95 -5 87 , 95 th  Con g., 1s t Sess. a t  22,  25 ; S. Rep . No. 95 -4 67 , 95 th  
18 ; S ta te m en t of  Sen at or Gl enn, 123  Con g. Rec . S. 13139  (J u ly  29,

‘ T es tim on y of  Jo se ph  Nye, Dep ut y Und er  Sec re ta ry  of  S ta te  fo r Sec ur ity A ss is tanc e,  
Sc ien ce an d Te chno logy , be fo re  th e  Su bc om mitt ee s on In te rn a ti o n a l Sec ur ity  an d Sc ient ifi c 
Af fai rs,  an d on In te rn a ti o n a l Ec on om ic Po lic y an d Tra de  of th e Ho us e Com mitt ee  on In te r ­
na ti onal Rel at io ns , 95 tli  Cong. , 1s t Sess. , a t  11S (M ay 19, 19 77 ).

5 C L I- 78—8, 7 NRC  43 6 (1 97 8,  ; C L I- 79 -4 , 9 NRC  209  (1!»79).
0 S ec tio n 201  of the Ene rg y R eo rg an iz at io n Ac t, 42 U.S .C. 584 1, pr ov ides  th a t ac tion of  

th e Co mm iss ion  sh al l be de te rm in ed  by a "m aj ori ty  vo te  of th e me mb ers pre se nt. ” Co m­
m ission er  Ken nedy  wa s no t p re se nt a t th e m ee tin g a t which  th is  O rd er  wa s ap pr ov ed . H ad  
he  bee n pre se nt he wo uld ha ve  vo ted to  ap pr ov e th is  Order . Acc ording ly , th e fo rm al  vo te  
of th e Comm iss ion  is  4- 0.
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By the  Commission:
Samuel J . Chilk ,

Secretary of the Commission.
Dated a t W ashington, D.C., this 16th day of May 1980. *

Chronology of Events

On March 28,1979, Louis V. Nosenzo, Deputy Ass istant Secreta ry of Sta te sent  
a let ter  to James R. Shea, Director, Office of Interna tio na l Programs, U.S. Nu- *clea r Regulatory Commission, which conta ined an Executive  Branch analysi s 
on XSNM-1379. The Executive  Branch concluded th at  all applicable export 
licensing cri ter ia were met and recommended issuance of XSNM-1379. Shortly  
af te r receiving this submission, the NRC passed addi tional questions to the 
Execu tive Branch rega rding India ’s n ucle ar programs  and policies. The Depar t­
ment  o f Sta te forwarded its  response to the NRC on July 5, 1979. On August 15,1979, the  Commission noted changes in the  lead ersh ip of the  Government of 
Ind ia and requested an Executive  Branch assessment of the impact of these  
developments on the Execu tive Branch analysis  of XSNM-1379. In its let ter  the 
NRC noted i ts intention to defe r final consideration of XSNM-1379 and two com­
ponen t cases (XC0M-O24O and 0250) unt il receiving a response to this  inquiry .
On October 19, 1979, the  Commission sent a let ter  to the  Department of Sta te 
noting that  i t had not  received a response to the  questions raised in the August 
let ter  and requesting th at  the Execu tive Branch include an assessment of the 
leadersh ip changes in its  views on License Applica tion XSNM-1569, which was 
then  pending in the  Executive  Branch. On May 7, 1980, the  Execut ive Branch in a 
le tte r from Louis V. Nosenzo to James R. Shea provided  responses to the  Com­
mission’s August 15 questions  an d provided its views on XSNM-1569. The Execu­
tive  Bran ch concluded th at  XSNM-1569 met all applicable cri ter ia for issuance 
and  recommended issuance of the license.

In a lett er from Louis V. Nosenzo to James R. Shea, date d Jun e 11, 1979, the  
Executive  Branch concluded t ha t XCOM-0240 met al l applicable licensing c rite ria  
cr ite ria  and recommended is suance of the license.

In a le tte r from Louis V. Nosenzo to James R. Shea, dated October 22, 1979, the Execu tive Branch concluded that  XCOM-0250 met all applicable licensing cr ite ria  and recommended issuance of the  license.
In three sep ara te let ters from Louis V. Nosenzo to Jam es R. Shea, dated May 

13, 1980. the Execu tive Branch concluded that  XCOM-0376, 0381, and 0395 met 
all  applicable licensing cri ter ia and  recommended issuance of these licenses.

Chair man Aiiea rne’s Concurring View s

In  March 1979 I found that  a license application for  exp ort of fuel to Ind ia 
for use in Ta rap ur  met the Section 127 c riteri a and concurred in the Commis­
sion’s decision to authorize that  export .1 In connection with that  decision I made the  following sta temen ts:

“If there had been no indications of progress towards  U.S. non-prolife ration 
goals, I would find th at  to weigh in favo r of denial. The fact  that  some progress has been made weighs in the other direction.

“The current Government  of India has  taken tru ly significant steps to meet 1
these  prol ifera tion goals. Ind ia is the only country  that  having exploded a nu­
clear device, has turn ed away from nuclear  weapons, and has  demonstrated the abil ity to make the difficult choice of not continuing down that  path. Although 
the  prev ious government was cer tain ly not supportive of non-p rolife ration policy 
and  acted  in a manner which was inimical, the present government has done ’just  th e opposite—it  ha s acted responsibly and courageously.” (Id . at  250).

Since tha t decision, Mr. Desai has departed and Mrs. Ghandi has been elected 
Prime  Minister. No progress has  been made in achieving full scope safeguards 
and  Pr ime  Ministe r Ghandi “has  no t ruled out the option of so-called peaceful nu­
clear experiments, should thi s be considered to be in India’s in terest .” 2

1 Edlow International  Company (Agent for the Government of India on Application to Export Special Nuclear  Materia ls), CLI-79 -^, 9 NRC 209, 230-50  (1978) (separate views of Commissioner Aliearne).
2 May 7, 1980 let ter  from Louis V. Nosenzo. Deputy Assistant  Secretary of State, to James R. Shea, Director, Office of Int ernational Programs. U.S. Nuclear Regulatory Com­mission (providing the Executive Branch response to NRC’s August 15, 1979 inquiry  con­cerning the impact of the change in government on the prio r Executive Branch analysis).



Consistent with my reasoning in the previous case, I can no longer find that  
the criter ia in Section 127 are met. In addition, I do not agree with the Executive 
Branch’s interpretation tha t the March 10, 1080 deadline for full-scope safe­
guards meant only th at the applicant intended to ship the mater ial prior to the 
deadline. Consequently, I cannot find that the Section 128 criterion has been met. 
Finally I cannot find th at the criteria in Section 109 are  met for the same reasons 
I cannot find that the corresponding criter ia in Section 127 are met.

Consequently, I agree we should forward these applications to the President 
for his consideration.

Sep ar at e Op in io n  of  Co m m is si o n er  G iu n s k y

This decision involves, primarily, two export license applications for fuel 
shipments fo r the T arapur Atomic Power Station? These applications, on which 
the NRC is acting afte r the expiration of a two-year grace period provided by the 
Nuclear Nonproliferation Act, are subject to the requirement of Section 128 of 
the Atomic Energy Act tha t interna tional safeguards  apply to all nuclear 
facilities in the receiving country? India has rejected such full-scope safeguards.

In recommending approval of these applications, the Department of S tate has 
informed the Nuclear Regulatory Commission tha t “[ i]f  the NRC does not act 
favorably, the P resident is prepared to authorize the export by Executive Order.” 1 2 3 * 5 
There is reason to believe, on the basis of the Department of S tate’s presentation 
to NRC, tha t the Department, prior to submitting these license applications to 
NRC, assured the President tha t Section 128’s full-scope safeguard requirement 
is not applicable to these particular fuel exports, and tha t the President, in 
authorizing public comment on his intention, relied on tha t opinion.

The Nuclear Regulatory Commission disagrees with the Department of State’s 
interpretat ion? The export can take place only i f the President grants  a waiver 
from this requirement of the law and if Congress allows tha t waiver to stand. 
The law requires the President, in granting the waiver, to find tha t failure to 
approve the export “would be seriously prejudicial to the achievement of the 
United States non-proliferation objectives, or would otherwise jeopardize the 
common defense and secur ity. . . . ” 6

It  is an unfor tunate accident of history tha t these license applications have 
come under consideration at  a time when the interna tional situation is thought 
to require a serious compromise of our long-term security objective of preventing 
the spread of nuclear weapons? It  would be even more unfortunate, how’ever, if 
the decision to except India from this central  provision of the Nuclear Non-pro­
liferation Act were made without a full understanding of the price we may be forced to pay.

1 X SN M -137 9 an d XS NM -156 9.
2 42 U.S .C. Se ct ion 215 7 which  pr ov id es  th a t *‘[ a ]s  a co nd it io n of  co nt in ue d Uni ted S ta te s ex po rt  of  . . . sp ec ia l nucl ea r m at er ia l . . .  to  no n- nu clea r-w ea po n st a te s,  no  such  

ex port  sh al l be made un le ss  IA EA  sa fe guar ds ar e m ai nt ai ne d w ith re sp ec t to al l pe ac eful  
nuc le ar  act iv it ie s in,  un de r th e  ju ri sd ic ti on  o f ; or  ca rr ie d out  un de r th e co nt ro l of  such  s ta te  a t  t he tim e of th e ex po rt . . . .”

3 P re ss  co rrec tio n iss ue d on Ma y 9, 198 0 by Dep uty A ss is ta n t Sec re ta ry  of  S ta te , Lo uis V. Nosen zo.
Th e N uc le ar  N on pr oli fe ra tion  Ac t co nt em pl at es  th a t th e P re si den t ca n re sp on d to  th e 

Co mmiss ion’s fin din gs  in  one of tw o fa sh io n s : he  can,  a ft e r re ce iv in g th e vie ws  of bo th  th e 
Exe cu tive  Bra nc h an d th e  NRC, de te rm in e th a t a w ai ve r of  th e Ac t’s re qu irem en ts  is ne ce ss ar y o r he  can, pri or to  su bm it ti ng  th e  ap pli ca tion to  th e NRC, an no un ce  th a t he  is 
g ra n ti ng  an  ex em pt ion fro m th e  fu ll- sc op e sa fe gu ar ds  re qu irem en t an d as k th e  NRC to 
co ns ider  on ly th e o th er  ap pl ic ab le  pr ov is io ns  of law . In  th e p re se n t cas e, th e D ep ar tm en t 
of  S ta te  ha s pla ced th e A dm in is tr at io n  in  th e po si tio n of ig no ring  NR C’s vie ws  on th e 
ap pli ca bi li ty  of Se cti on  128  to  th es e ex po rt s w ithout re ga rd  to  w hat  th es e vie ws  m ig ht  be.

‘ T he  Comm iss ion  ha s re je ct ed  th e D ep ar tm en t of  S ta te  ar gum en t th a t th e ap pl ic ab il ity 
of  the fu ll- scop e sa fe gua rd s re qu irem en t de pe nd s not  on wh en  an  ex po rt  oc cu rs bu t on 
wh en  th e  ex port er  wo uld  ha ve  lik ed  i t  to  ta ke  pl ac e fo r th e re as on s se t fo rt h  in  th e 
a tt ac hed  op in ion of th e Gen er al  Co un se l. “A pp lica tion  of Sec tio ns  127 an d 128 of  th e 
At om ic En ergy  Ac t to Pr op os ed  E xport s to  In d ia ,” mem or an du m of  th e Gen er al  Co unsel  to  th e Co mm iss ion , May 12, 1980.

5 S ec tio n 1 2 5 (b )( 2 ) of th e At om ic Ene rg y Ac t, 42  U.S .C. Se ct ion 215 5.
® I t  shou ld  be no ted th a t th e pre se nt fu el  sh ip m en ts  ar e not  im m ed ia te ly  ne ce ss ar y to  

th e co nt in ue d op er at io n of  th e  T ara p u r re ac to rs . I under st an d th a t In dia  al re ad y ha s 
suf fic ien t fu el  on ha nd  to  co nt in ue  op er at io n of th es e re ac to rs  un ti l th e be gi nn in g of 
1983 . If  th e Pre si den t g ra n ts  a  w ai ve r fro m th e fu ll- sc op e sa fe gu ar ds  re qu irem en t fo r 
th es e tw o sh ip m en ts , In d ia  will  ha ve  su ffi cie nt  fu el  to  op er at e th e  T ara p u r re ac to rs  un ti l 
ab ou t 1985. In  th is  co nn ec tio n,  it  shou ld  be no ted th a t th e Sen at e sect ion-by -sec tio n 
an al ys is  of Se cti on  128  s ta te s  th a t “ [ t] h e  NRC  shou ld  also  no t pe rm it  an y o th er hi gh ly  
un us ual  pr op os al s wh ich  a re  in te nd ed  to  ci rc um ve nt  th is  st a tu to ry  pr ov is io n. ” (S. Re pt . 
No. 95 -4 67 , 95t h Co ngres s, 1s t sess ion,  a t 18. )
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Full  scope safe guards are  the sine qua non of the  Nucle ar Non- proliferation 
Act.7 If  a waiver is in fac t granted by the Pres iden t, and if  it  is upheld by the 
Congress, the law will be g ravely  impaired. If  Ind ia does not need to sat isfy the 
full-scope safe guards requir ement, othe r cou ntri es will be quick to seek sim ilar <
exemptions, with  the  inevi table  erosion of the  law ’s effectiveness.

There are  other difficulties with the expo rt. For  reasons which have been 
spelled out in prio r opinions, and which apply with  even gre ate r force now, these 
fuel shipment appli cations also fail to sat isfy  the  requ irem ents  of Section 127 
of the Act.8 9 In relevan t part, Section 127 requires a pledge th at  IAEA safegu ards #
will be app lied to any ma ter ial or faci litie s proposed to be exp orted  or previou sly 
exported , th at  no ma teri al or facili ty will be used for any nucle ar explosive 
device or for resea rch on or development of any such device, and th at  no ma teri al 
will be reprocessed with out the prio r appr oval  of the  United States . Ind ia has 
made it clear  th at  if there is any halt , or perh aps  even lapse, in the supply of 
fuel for the Ta rap ur  react ors, it will consider itse lf free of the con trac tua l obli­
gation s of the Agreement for Cooperation and  at  libe rty to reprocess as it sees 
fit the 200 tons of fuel it already holds hos tage? It  has not excluded making  
explosive use of the more tha n one ton of plutonium th at  can be s eparated from 
the  U.S.-supplied fuel.10

Commissioner Bradford is in basic agreemen t with the points made in this 
opinion.

U.S. Nuclear R egulatory Com mission ,
Washington, D.C., May 12,1980. 

Memorandum
For:  Chai rman  Ahearne,  Commissioners Gilinsky, Kennedy, Hendr ie, and 

Bradford.
Fr om : Leona rd Bickwit, Jr. , General Counsel.
Su bje ct: Application of sections 127 and 128 of the Atomic Energj- Act to pro­

posed exports to India .
On May 7, 1980, the  Execu tive Branc h subm itted  addi tion al information on 

XSNM-1379 to the NRC as requested by the  Commission in Julj- and October of 
las t year. The Executive Bran ch also provided its views recommending appro val 
of the  follow-on license application, XSNM-1569. Both of these license applica­
tions cover proposed expo rts of special nuclear ma ter ial to be used at  the Tar a­
pur facili ty. The prim ary legal issue raise d by these  appl icati ons is whethe r the 
full-scope safe gua rds  requirement set for th in Section 128 of the Atomic Energ y 
Act i s now appl icable to eith er or both of these licenses.

APPLICABILITY OF SECTION 12 8

In its May 7 submission the  Depa rtment of Sta te did not provide an anal ysis  
in suppo rt of its legal position  on the Section 128 issue. Inste ad, the Execu tive 
Branch views include a one sentence, conclusory asse rtion  that  Section 128 of 
the Atomic Energy Act does not apply because the two applic ation s were filed 
with  the Commission prio r to September 10, 1979, and the init ial shipm ent of 
the  mat eria l was reasonably planne d to occur prio r to March 10, 1980. This  legal 
view appe ars to repre sent a change from ear lie r positio ns take n by the  Execu­
tive Branch . For  example, in testimony delivered sho rtly  af te r enac tmen t of the 
NNPA, when NRC refe rred  Ta rap ur  appli catio n XSNM -1060  to the  Pres iden t, 
Joseph Nye (th en Deputy Under  Secre tary of Sta te for  Secur ity Assistance , 
Science, and Technology ) took the position before two congress ional committees 
th at  the “. . . Nucle ar Non- Proliferatio n Act . . . estab lishe s th at  a recip ient

7 In  Its Comments to the Senate  Committee on Energy  and Na tur al Resources, the Execu­tive  Branch stated th at  full-scope safegua rds were of “. . . crucia l and pivotal impor­
tance  . . .  to an effective n on-proliferat ion policy. . .” (S. Rept. No. 95—167, 95 th Congress, 
1s t session, at  49 .).  The House repo rt termed the  full-scope safeg uards  requirement “in­dispensable  to any comprehensive nuclear anti pro life ratl on policy.” (H. Rept. No. 95 -58 7, 95t h Congress, 1st session at 25 .).

8 42  U.S.C. Section 2156 . See the  views I expressed in Edlow Int ern ational Company, CL I-79—4, 9 NRC 20 9 (1 97 9) . at  2 50 (at tac he d).
9 L ette r of May 7, 1980,  from Deputy Ass ista nt Secretary of State . Louis V. Nosenzo 

to James R. Shea, Dire ctor of Int ern atio nal  Progr ams, United Sta tes Nuclear Regulatory. Commission.
10 Letter of May 7, 1980 from Deputy Ass istant Secretary of State . Louis V. Nosenzo 

to James R. Shea, Director of Int ern ational Progra ms, United Sta tes Nuclear  Regulatory- Commission.
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country must, with in two years,  have all its peaceful nuc lear  activities subject 
to IAEA safeguards as a condition for U.S. supply aft er  that time .” (Emphas is 
supplied .) 1 2

v The Executive Legal Director provided the  Commission with  a memorandum
on March 6, 1980 which analyzed the legislative history  of Section 128 of the 
Atomic Energy Act and concluded tha t

“. . . whether or not the  March 10, 1980, date in section 128 of the Atomic 
Energy Act of 1954, as amended  . . ., is in fac t a deadline under the present cir-

* cumstances, with  respec t to expo rt of low-enriched uran ium to Spain, is an 
extremely  close question . Sound and reasonable argu men ts on each side of the 
issue can be made and  the  Commission is free from a legal stan dpo int to go 
eith er way—although, on balance,  the  be tter legal position is probably that  
there is a  deadline.” 1

OGC has reviewed th at  memorandum, and a February  13, 1979 OGC memo­
randum to Chairman Ahearne enti tled  “Tarap ur—Analys is of the Legislative 
Histo ry of the Prosp ective Application of Expor t Licensing Cr ite ria ”, and be­
lieves that  the Sta te Dep artm ent’s l egal position on the effective date of Section 
128 is not defensible. For the  reasons set for th below, OGC believes that  the 
Commission mus t apply the full-scope safe guards requ irement to both of the 
pending Ta rap ur  licenses. In this  memorandum we will not rei ter ate  the 
thorough ELD analysis,  but  will ins tead  focus on the  major issues.

The Execu tive Legal Dire ctor ’s office info rmally discussed the Sta te Depar t­
men t’s position with  the  Department before draft ing  its March 6, 1980 memo­
randum. Apparently,  the Department’s argument relies upon a somewhat 
stra ined reading of the language of Section 128. Th at section provides that  the 
full-scope safeguards crit erion “shall be applied as an expo rt crit erio n with  
respec t to any application . . . which is filed af te r eighteen months from the 
date of enac tmen t of thi s section [September 10, 1979], or for any  such ap­
plicat ion under which the first export would occur at  leas t twenty-four months 
af ter the date of enactme nt of this section [March 10, 1980],” in interp ret ing  
this provision  the  Sta te Department believes that  the term  “would occur” refe rs 
to the shipping date planned by the  app lica nt when subm itting its  expo rt li­
cense application, ra ther  tha n the actual  shipping date which, at  that  time, 
would be unknown.

It  is OGC’s view th at  this interp ret ation  is inconsistent with  the Congres­
sional int ent underlying Section 128. As the  ELD legal ana lysi s indicates (pp. 
3-9 ), the Congressional draft ers  of the  NNPA insisted  th at  a full-scope safe­
gua rds  provis ion be included within the  Act. The legis lative history of the 
NNPA is reple te with  stat eme nts th at  on a date cer tain exports  should be 
termin ated to countries  which had  not accepted full-scope safeguards. The 
House Committee repo rt, for example, st at es :

“Section 504(e )(2 ) adds an add itional  licensing criterion which becomes 
effective 18 m onths af te r the enac tment of this bill. This  crit erio n requ ires  that  
a recip ient Sta te permit  IAEA safegu ards to be applied  with  respect to all 
peaceful  nuclear activities car ried  out  within th at  State . This  requirement is 
an essentia l element of the bill, and  in the  comm ittee’s view, indispensab le to 
any comprehensive n ucle ar an tiprol ife rat ion  policy.

* “The committee  has, in the int ere st of flexibili ty, permit ted an 18 month
F period of grace  before requiring the mandato ry application of this crite rion.

In addit ion, the bill provides for fu rth er  extension by Executive  Order, sub­
jec t to congress ional disapproval by concurrent resolution.

“Ind ia and South Africa would be most significantly  affected by this re-
* quirement . The committee feels strongly th at  the cur ren tly  unsa fegu arde d fac il­

itie s in those  countries mus t be brou ght within the  fram ework of the IAEA 
safeguards system if American nuc lear cooperation is to continue . . . ” 3

On July 29, 1977, Senator  Glenn, the  NNPA’s prim ary Senator ial sponsor, 
inse rted  into  the  Congressional Record a section-by-section analysi s of S. 897. 
In p ert inent part , th at  ana lysi s st ated :

1 Hear ings  on Nuclear Fuel Export to India Before the Subcommittee on Arms Control, 
Oceans and Internatio nal  Environment of the  Senate Committee on Foreign Relations, 95th 
Congress, 2nd session (May 24, 1978) at  339 and 343 ; Hearings and Markup on Expo rt of 
Nuclear  Fuel to India Before the House Committee on Int ern ational Relations, 95th 
Congress 2d session (May 23,1978)  at  38.2 The ELD memo is enti tled  “Legal Analysi s of Section 128 of the Atomic Energy Act 
with respec t to approval of a proposed license to expor t Low-Enriched Uranium to Spain 
(License Application No. XSNM-1477, SECY-79-2OOB and SECY-80 -114).”

2 H. Rept. No. 95-587, 95th Congress, 1s t session a t 22, 25.



“In  addit ion to th e phase I cri ter ia,  the bill p rohibit s exports  to nations which refuse to place all of the ir nuc lear  faci litie s under safe gua rds  . . .  as of 18 months af ter  the date of enactm ent. The 18 month delay is designed to allow time for negotia tions, and the President  may delay this requ irement for any particu lar  count ry in ext ra-o rdin ary  circumstances, subject to Congressional veto.” ‘
In  fac t is was precisely the inclusion of a date cer tain cut-off in the full- scope safe guards provision that  the Execu tive Branch init ially objected to. In Congress ional testimony Joseph  Nye as se rte d: “I should have  mentioned the other concern which we have which is the 18-month guillo tine—in other words, if you haven’t achieved  agreement  by then, th at  a uranium embargo would begin.” 4 5 *
The Senate Committee report explained the  final language  of Section 128 as fol low s:
“In defining what exports  will be covered by the  add itional criterion,  the  bill refers  to  any application which is filed af te r 18 months from enactm ent, and to any application filed pr ior to that  date for an export which would occur at  least 24 months af ter enactment. The reason for this  provision is to ensure that  a large number of applications covering f utu re exports will n ot be filed in the 18th month to avoid this requirement. However, the 6-month lagt ime is allowed for licenses legit imately filed pr ior to the  19th month where  the actual  shipping process is a lengthy one. The NRC should also not prevent any other highly unusual proposals which are  intend ed to circumvent this  sta tut ory provis ion.” *
We find no indicat ion here o r e lsewhere  in the legislative history of the NNPA that  the  app lican t’s intended shipping date is to be the  controlling factor in determin ing whether  the  full-scope safeguards c rite rion  is to be applied  to a given application.
Use of the applicant’s proposed shipping date could in fac t lead to obviously unintended resul ts. For example, in 1975 an application was filed with the NRC seeking auth orization to export high-enr iched uranium to South Africa . The Execu tive Branch has  not yet provided  the NRC with  its views on th at  applica­tion. Suppose t ha t five y ears  from now th e Execu tive Branch recommended issu­ance of that  license. Under  the  Sta te Department ana lysi s full-scope safeg uards would not be required because the  application was filed prior to September 10, 1979, and the appl icant expected  to expo rt the  ma ter ial  pri or to March 10, 1980. Certainly  this is inconsistent with  the Congressional int ent  that  there be a “guillotine” approach in the  implementa tion of the  full-scope safeguards requirement.
Desp ite the establish ment of such an approach, Congress recognized th at  in some cases the United  Sta tes might wish to cont inue exports to a given country even though negotiations on full-scope safeguards had not been fru itfu l. Section 128(b) (1) of the NNPA specifically provides procedures  to be followed in such cases. The Act provides th at  the Commission is  not  to apply the full-scope safe ­guards crit erion if the President  determines that  “fa ilure to approve an export to which this subsection applies because such crit erion has  not yet been met would be seriously prejudic ial to the  achievement of United  States nonprol ifera ­tion objectives or otherwise jeopardize  the common defense and securi ty. . . .” Licenses issued pur sua nt to this waiver procedure would be subject to Congres­sional review procedures specified in the Act. The Pre sident  has  made no such dete rmination  with respect  to the  two pending expo rts to Ind ia, and it is the re­fore our view that  the Commission cannot issue the  licenses without  making a dete rmination  that  Ind ia has  accepted full-scope safeguards.7

4 123 Congress Record S. 13139 (Ju ly 29, 1977).5 Hearings before the Subcommittees on Internatio nal  Securi ty and Scientific Affairs, and on Int ernationa l Economic Policy and Trade of the House Committee on Internatio nal  Relations . 95th Congress, 1s t session, at  118 (May 19, 1977).8 S. Rept. No. 467, 95th Congress, 1s t session, a t 18.7 Despite these provisions, one could conceivably argue  t ha t the failure  of the  Commission to ac t upon these apolications  resides with the Executive Branch for  failing  to respond to the Commission questions on XSNM-1379 and provide views on XSNM-1569 before March 10. 1980 and that under the doct rine  of nunc pro tunc the  licenses could be issued ret ro­actively to March 9, 1980. It  is our view that  unlike the Argentina case, the doctrine may not be properly applied here. As set forth in the May 8, 1980 OGC memorandum, we believe the  nunc pro tunc  doctr ine could be used in cases where bureaucratic error caused unjust  results . Here, however, ther e is no bureaucratic error . The Executive Branch for months has been negotiating with Ind ia on full-scope safeguards, and has finally decided to provide its  views to the NRC. We therefore do not believe the Commission could legally  apply the nunc pro tunc  doctrine.
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AN AL YS IS OF SECTION 12 7 CBITESIA

Even if the Commission adopts the Sta te Depar tment position that  the full- 
scope sa feguards  requ irem ent did not apply to the  two pending fuel licenses, the  
Commission could reasonably  take the  position th at  issuance of these licenses— 
as well as the component licenses pending before the  Commission—would be in­
cons isten t with  Congressional expectatio ns. In OGC’s Fe bruary  13, 1979 memoran­
dum analyzing Congressional intent  w ith respec t to Ind ian  export  licenses du ring  
the  24 month ‘‘grac e period”, we concluded th at  Congress intended that  exports 
would continue dur ing the period provided for  negotia tions . We stated, however, 
two qualifications  to that  conclusion. In sum, it  was our advice th at :

‘‘Congress intended exports  to continue throughout  the  grace period with  the 
blessing of the  Commission unless  one of two kinds o f determination s—reflecting 
the two cave ats mentioned above—could be made. The firs t is that  the recip ient 
nation is not presently  in compliance with  the obligat ions reflected in the  Phase  I 
cri ter ia or with  other sta tutory  requirements,  or may not be in compliance la ter 
on during tlie grace period. The second is th at  c ircum stanc es have changed in a 
materi al way so th at  the  likelihood of compliance with  those obliga tions and 
requi rements, either dur ing o r af ter the grac e period, has decreased significan tly 
since enactment .

Focusing  on the  second of these points, we believe that  the  Commission could 
plausibly argue th at  the likelihood of India 's compliance lias in fac t decreased 
significantly. Two years of negotiations with  Ind ia have produced no changes in 
Ind ia’s policy with  respec t to full-scope safeguards,  and no change is anticipa ted 
in the foreseeable  futu re. If  anything, the  s ituation h as worsened. Indi ra  Gandhi 
has  been return ed to power and in recent months h as  made assertions  t ha t Ind ia 
will not renounce the possib ility of developing “peace ful” nuclear explosive de­
vices. Moreover, the  Ind ian  Government continues to condition its  assu rances of 
compliance with the  U.S.-Indian Agreement for  Cooperation on continued com­
pliance by the United States with  “its  obliga tions under the agreement”. (See 
let ter  of May 7,1980 from Louis V. Nosenzo to Jam es R. Shea.)

The likelihood th at  the sequence of events outlined in the previous Gilinsky- 
Bradford  opinions will ultimately occur would thus app ear  to have  increased 
with  the passage of time.8 Whether it  has  increased  to the  degree necessary to 
constitute a “change of  c ircumsta nces” unde r the tes t previously proposed to the 
Commission i s the issue on which we believe the Commission should focus.

Separate Vie w s of Com mission er s Gil in sk y  and B radford

We find the application before the  N uclea r Regu latory Commission for  the ex­
por t of enrich ed uran ium to the Ta rapu r Atomic Power Sta tion  in In dia 1 does 
not meet the standard s for NRC approval set for th in the Atomic Energy  Act. We 
l>elieve it  is unwise for the  Commission to rela x those standard s in orde r to 
accommodate a favorable  decision.

Under the term s of that  Act as amended by the  Nuclear Nonproli feration Act 
the Commission cannot deny an export. The Act sets for th seve ral requirements, 

y princ ipally codified in the  six safegua rds-related cri ter ia of Section 127.2 If  the
Commission cannot  find upon a “reasonable j udgmen t” th at  an application meets 
these  requirements, it  m ust ref er the application to the Pres iden t, who has broad 
discretion under the law to balance overa ll U.S. nonp roliferation and  security 
interests. 3 Congress intended to sep ara te the  function  of the Commission in 

* applying the  licensing cri ter ia from that  of the  President  and the  Congress in
the ir cons iderat ion of broader questions of foreign policy. The Section 127 cri ­
ter ia  do not apply to the  Pre sident ’s decision or to any Congressional review of 
th at  decision.4

8 I t will be fur the r increased with respec t to the component expor ts if the Commission 
sends the fuel expor ts to the  President on the basis of thei r failure to sati sfy  the  section 
128 criter ion. Our view is th at  the 128 criter ion does not apply direc tlj’ to the component 
exports. See OGC memorandum to Commissioner Bradford of February  1, 1980.

1 The License Application is number XSNM-1222, filed by Edlow Inte rnation al, as agent  
for the Government of India, to export 404.51 kilograms of U-235 contained in 16803.6 
kilograms of uranium enriched to a maximum of 2.71 percent.

2 Section 127 of the  Atomic Energy Act, 42 U.S.C. 2156.
3 Section 126 of the Atomic Energy Act, 42 U.S.C. 2154.
* A close scrut iny of Presidentia l and Congressional actions on th e Tarapur license makes 

clear that neither the President nor the Congress felt  It incumbent on them in carryin g 
out the ir respective roles under the Act to reexamine the  question of whether the  cri ter ia 
were met in determining whe ther  larg er non-prolife ration  objectives required  that  the 
expo rt should be authorized.
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The Commission has not taken the Presidential refe rral  provision of the law 
lightly. Out of more than one hundred major export applications considered by 
the Commission, only one, the first proposed export to India subject to the new 
law, has been referred to the President,5 * 7 who subsequently authorized the export.8 * <
Congress did not override tha t action.’

At the heart  of the circumstances leading to the prior  NRC decision lay the 
unique charac ter of the Indian-United States Agreement for  Cooperation8 and 
the special interpretation India has put on it. Successive Indian governments 
have consistently tied tha t country’s obligations under the Agreement to the *
continuing provision of U.S. fuel. The concerns we expressed last year on this 
point “ have deepened, since the situation today does not appear to have altered.

After September, 1979, U.S. nuclear trade  with a country not party  to the 
Nonproliferation Treaty (as India is not) will be conditioned on tha t country’s 
acceptance of international safeguards  on all of its peaceful nuclear facilities 
(“full-scope safeguards” ).10 In the case of India, this provision of the Act, which 
threatens a cut-off of U.S. fuel for India, poses special difficulties even before 
the end of the 18 month “grace period” for acceptance of full-scope safeguards.
These obligations, which are critical for export approval, include the applica­
tion of interna tional safeguards  to the exports,11 12 an implied understanding not 
to use any of the exported fuel materials (or reactors) for nuclear explosive 
purposes,u  and a requirement to obtain U.S. approval for any retransfer or re­
processing of U.S. supplied fuel.13

India has resolutely opposed full-scope interna tional safeguards over Indian 
nuclear facilities. If India  fails to accept such full-scope safeguards by the end 
of the s tatuto ry grace period, and if th at period is not extended by the President 
(an action the Department  of State has termed “highly unlikely” 14), a cutoff 
of fuel shipments will follow. We are faced with the distinc t possibility tha t 
India  will interp ret this result  as freeing i t of any reciprocal obligations under 
the United States-India Agreement.15 In tha t event the protection now afforded 
all U.S. nuclear exports to India under the Agreement may well cease to exist.

Had the Indian Government provided assurances tha t whatever the fate  of 
the Agreement the necessary protections will continue to apply to current and 
past U.S. nuclear  exports, the grace period would not have been dis turbed by un­
resolved questions and disagreement within the NRC. But no such assurances 
have been received.

5 T hi s was  Lic ense  A pp lica tion  XS NM -106 0, re fe rr ed  to  th e P re si den t on Apr il 24, 1978'.
C L I- 78—8, 7 NRC 436  (1 97 8) .

8 E .O. 12055, Apr il 27, 1978 .
7 T he  Uni ted S ta te s Sen at e Co mmitt ee  on For eign  R el at io ns  an d th e Uni ted S ta te s Hou se  

of Rep re se nta tive s Com mitt ee  on In te rn ati onal Rel at io ns  he ld  hea ri ng s on th e P re si d en t’s 
de ci sion  a t  wh ich th e Co mm iss ion , th e Exe cu tiv e Bra nc h an d th e pe ti tioner s testi fie d.
See H ea ring s be fore th e Su bc om mitt ee  on Ar ms Con tro l, Oceans,  In te rn ati onal Ope ra tion s 
an d E nv iron m en t of  th e Sen at e Co mmittee  on Fo re ig n Rel at io ns , 95 th  Co ngres s, 2d sess ion 
(1 97 8)  ; H ea ring s be fo re  th e Ho us e Co mmitt ee  on  In te rn ati onal Rel at io ns , 95 th  Co ng ress ,
2d  session  (1 97 8) . On Ju ly  12, 197 8 th e Ho us e de fe at ed  a mot ion to  ov er tu rn  th e  P re s i­
d en t' s decision  by a vo te  of 227 —181. 124 Con gr es sion al  Re cord H. 6530. No Sen at e vo te  
w as  ta ke n on th e issue .

8 T he  Ag reem en t pr ov ides  fo r th e ex clu siv e us e of U.S . fu el  in  th e T ara pur re ac to rs  
an d,  in  a recipr oc al  pr ov isi on , a U.S. guar an te e to  su pp ly  th e  ne ce ssary fuel . A rt ic le  
I I  A.

• C L I- 78-8 , 7 NRC  436  (1 97 8) , a t 437 . ,10 S ec tio n 128 of  th e Atom ic Ene rg y Ac t, 42 U.S .C. 215 7, re qu ires  th a t no n- nu cl ea r ’
wea po ns  st a te s ac ce pt  in te rn ati ona l sa fe gu ar ds  on al l th e ir  pe ac eful  nu cl ea r ac ti v it ie s as  
a co nd it io n of  c on tinu ed  U.S . nu cl ea r ex po rt.

n  T ri la te ra l Ag reem en t sig ne d by th e  Un ite d S ta te s,  In d ia  an d th e IA EA  on Ja n u a ry  27,
1971.

12 U .S .-I nd ian Agree men t fo r Co op erat ion,  Art ic le  VII .
13 U .S .-I nd ian Ag reem en t fo r Coo pe ra tio n,  A rt ic le  V II  A (2 ),  A rt ic le  I I  F,  Art ic le  I I  E. *
34 T es tim on y of  Jo se ph  S. Nye , Dep ut y to  th e U nd er  Sec re ta ry  fo r Sec ur ity Ass is ta nc e.

Sc ien ce  an d Te chnolog y, U.S . D ep ar tm en t of S ta te , be fo re  th e  Su bc om mitt ee  on Ar ms 
Con tro l, Oc eans,  In te rn a ti o n a l O pe ra tion s an d E nvi ro nm en t of  th e  Sen at e Co mmitt ee  on  
For ei gn  Relat ions , 95 th  Co ng ress , 2d ses sio n (M ay  24, 19 78 ),  a t  352.

13 T he  In dia n in te rp re ta ti on  is  a t od ds  w ith a pl ai n re ad in g of  th e fu el  su pp ly  co n tr ac t 
im pl em en tin g th e Ag reem en t fo r Coo pe ra tio n.  Th e co n tr ac t pr ov id es  th a t  In d ia  sh al l 
comp ly with  th e laws of  th e  U ni te d S ta te s an d w ith an y ch an ge s in th e law or  po lic ies of  
th e Un ite d S ta te s w ith re sp ec t to  ow ne rshi p an d su pp ly  of  sp ec ia l nu cl ea r m at er ia l.  Co n­
tra c t of Sal e, Ma y 17, 1966 . A rt ic le  XI. A 1971 am en dm en t to th e  sa les con tr ac t pr ov ides  
th a t th e “p urc has er  sh al l pr oc ur e al l ne ce ss ary per m its or  li ce ns es  . . . an d com ply  w ith 
al l ap pl icab le  laws , re gula tion s an d or di na nc es  of th e  U ni te d S ta te s.  . . .”  Sh ou ld  In d ia  
fa ll  to  com ply  w ith th e re qu irem en ts  of Se ct ion 128  of  th e Atom ic En ergy  Ac t, In d ia  
would  no t be in compl ianc e w ith ap pl icab le  law an d th e Uni te d S ta te s wo uld  be re lie ve d of 
it s  o bl igat ion to  su pp ly  fu el  un ti l In di a com plied.
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The deta ils of the  special problems that  att end the  Ind ian  Agreement and the 
arguments against  NRC approval  are  presented at some length  in our separa te 
views on th e previous Ind ian  l icense application 16 and the re is no need to repeat  

y them here. Since th at  t ime the situ atio n h as not changed for  the  better.  The grace
period  is shrinking rapidly. We are  now some six months away from the time  
this agency can no longer  approve appl ications for nuclear  expo rts for Ta rap ur  
failing Ind ia's  acceptance of intern ational safeguards on all its  nuc lear facil ities . 
We are  less than a yea r away from the time, given these  same circumstances , 

, when all shipments to T arapur  will have to cease. This  is  relevant to the  present
applicat ion : Congress did not intend the  NRC to tur n a blind eye to the serious 
possibility that  in less tha n a yea r the accumula ted pile-up of U.S. fuel shipped 
to India over the  years will be placed forever beyond the  U.S. controls requ ired 
by the sta tute . It  is not just this but also all preceding shipments of fuel which 
are  at  risk.

The fac t th at  assu ranc es covering the  eventual fat e of U.S. supplied  fuel 
apparen tly canno t be obtained during the grace  period  means that  the Commis­
sion faces a cho ice: It  can approve the expo rt before it  by stepping outside the 
boundary drawn by the Congress for unifo rm and consis tent app licat ion of the 
cri ter ia and into  ter ritory which has  been explicitly  reserved for the  President . 
Or it can acknowledge the plain  fac t th at  the  cri ter ia are  not met and refer the 
ma tte r to the Pre sident ’s broader  discre tion.

Additional Vie w s of Com mission er  K enned y

I agree  with  the Commission’s conclusion in thi s case tha t, based upon the 
information before us, we a re unable to find that  the proposed expo rts meet the 
cri ter ia set for th in Sections 109, 127, a nd 128 of the Atomic Energy Act. That  is 
not to say, however, that  the pending appl ications should not ultim ately be 
granted.

Our focus under the Atomic Energ y Act and the Nuclear Non-Prol iferat ion 
Act is upon a narrow, albe it complex, set of cri ter ia designed to ensure tha t, 
to the fullest extent possible, all exports  of source materia l, special nuclear 
materia l, production or util izat ion faci lities , and sensi tive nuclear  technology 
comport with the  non-proli ferat ion objectives set for th in Section 2 of the Nu­
clea r Non-Proliferation  Act of 1978 (NNPA).  Th at Act is the  product of exten­
sive discusssion concerning the  prop er balance to be struck between the  tra di ­
tional role of the Execu tive Branch  in conducting foreign  affai rs, on the  one 
hand,  and on the  other, the rela tive ly novel overs ight function to be fulfilled by 
the  Nuclear Regulatory Commission, an independent regulatory  body. It  is this  
synthesis of decision-making functions  which has introduced sub stantial uncer­
tainty  both at  home and abro ad in the export  process.

We must not lose sigh t of the  fac t that  the  NNPA is premised, in large 
part, upon the  notion that  decisions made by the  NRC in the are a of export 
licensing require sub stantial interactio n with  the Departm ent of State.  Indeed, 
effective implementation of the NNPA presupposes heavy reliance by the NRC 
on the recommendations of the Secreta ry of Sta te and oth er agencies  which are  
directly responsible  to the President. To the  extent  th at  the NNPA imposes 
constra ints , eith er implicit or explic it, on the  Commisssion’s abi lity  to defer to 

► the judgm ent of the Departm ent of State , it is in fundame ntal  conflict with
the para mount principle upon which this country ’s conduct of foreign  affa irs 
is based—th at  decisions involving intr ica te and delicate ma tte rs of fo reign policy 
are  best made by, and properly vested in, the Pres iden t, and  those responsib le 
to him, in  consultation w ith the Congress.

4 We now find ourselves  in an awkward position, faced  with a recommendation
by the Secretary  of Sta te that  the  T ara pu r l icenses issue, but unable  to  find that  
the proposed exports meet the cr ite ria  set for th in Sections 109, 127, and 128 of 
the  Atomic Energy  Act. The statute leaves us no choice and compels the deci­
sion reached by th e Commission.

Lest this decision be seen by our trading par tne rs as indicativ e of a pos ture  of 
equivocation toward fu rth er  nuc lear  expor ts, however, it should be made clea r 
that  the Commission’s decision is not to be interp reted to mean that  these expo rt 
licenses should not be gran ted.

«  C LI-78-8, 7 NRC 430 ( ID78), nt 437.
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The NNPA estab lishe d a procedure whereby the ult imate  decision in cases 
such as the  one before us, involving int ric ate  balan cing of seemingly conflicting 
consid erations of foreign policy, is to be made by the Pre sident  wi th Congressional 
review.

But such a complex decision-making process must inevi tably  strain  credibility . 
It  is difficult even for seriou s and knowledgeab le studen ts of the American 
government to und ers tand the unique and all but  anomalous position of this  
Commission in th at  government—indepe ndent of the  Pre side nt as head of the 
Executiv e Branch, though, in fact, a pa rt of th at  Branch. How can it  be ex­
pected th at  those abroa d, on whose good will and cooperat ive successfu l pu r­
sui t of U.S. non-proli ferati on policy de pends so greatl y, will und erst and  th at  the 
conclusions and  recommendations of  the Pre sid ent ’s sen ior foreign policy ad visor s 
can be ignored in effect by an agency which, though technically a pa rt  of the 
Executive Branch , is wholly independent of the  lead ersh ip and policy-making 
function of th at  Br anc h?

And if this might seem anomalous, is it  eas ier to comprehend because  the 
Presiden t, who cann ot affect the NRC decision in the  first instance, can then 
reverse th at  decision if it  is in the negat ive (pro vide d th at  Congress concurs ) ? 
It  is custom ary for governments in  i mp ortant  m atters  of policy and intern atio nal  
rela tions hips to speak  with  a single voice. Yet a cacophony is here illustra ted.  
If  it is reasonable  thus to expect th at  this process be perceived as indic ative  of 
a commitment to the  princ iple of reliable supply—a fund amental principle of 
the Nuclear Non-Pro liferation  Act—it must be assumed that  our tradin g pa rt­
ners will ignore those inconsistent voices a nd liste n only to one—but which one?

As we relinquish jur isdiction over these  appli cations, unable to find th at  the 
cri ter ia in Sections 109, 127, and 128 are  met, it  should be recalled th at  one of 
the fund amental corn ersto nes of the NNPA is th at  we avoid actions which would 
adversely affect those  whose cooperation is esse ntial  to our ulti mat e non-pro­
life rati on objectives. Caution must be exerci sed to avoid measures which could 
drive  recipi ent nations  to othe r supp liers , or tow ard the development  of in­
digenous fac iliti es to meet the ir nuclear fuel needs. The immedia te case calls 
for an analy sis not  only of the cri ter ia set for th in Sections 109, 127, and 
128, but also of the implic ations  for U.S. non-p rolife ration  goals and policy 
and for U.S. rela tion s abro ad more genera lly. Such an approa ch is enti rely  con­
sist ent with Congress’ int ent th at  the  ana lysis called for by Sections 109, 127, 
and 128 not be und erta ken  in tota l disr ega rd of the  foreign policy impl ications 
of altern ative courses  of action.

*

It  is clea r th at  the implica tions of the decision here will be significant. Trad­
ing par tne rs not partie s to this ma tte r will view the  decision as incon sistent 
with the  sta ted  or implied nationa l policy, whatev er the  decision may ultim ately  
be. To some, it  will be seen as a vindi cation of their  own doubts as to U.S. con­
stancy and to othe rs as un fai r and  unbalance d toward them. Yet, in a more 
rati ona l decision-making frame work  tha n th at  her e required, devoid of the 
need for posturing  and assertive dete rmi nati on by decision-makers who have no 
reasonable role in or respo nsibili ty for foreign  affa irs of this  govern ment a 
sound and reasonable  res ult  consis tent with  our objectives might have been 
expected through the  application of quiet  diplomacy and a reasonable  b alancing of our  inte res ts a nd those of our  friends abroa d.

In short , the requiremen t that  the Commission publicly note its inab ility  to 
act  fa vorab ly on t his  requ est despite  the stro ng repr ese nta tion s of the Secreta ry 
of Sta te does not bode well for fut ure  ef forts to n egot iate a consensus on the issue 
of non-proliferation with  the government of Indi a. It  seems a classic case  of the 
prove rbial  “biting  off one’s own nose to spite  his face. ” Although it is tru e that  
the existenc e of such a contin uing coope rative rela tion ship  will not gua rantee 
achievement of our non-proliferation goals, it is cle ar th at  the absence of such 
a basis  for continued discussion and nego tiatio n will likely bar  any hope of 
achieving those goals. The power to pers uad e depends wholly on the abil ity 
to communicate. Thus, while I agree with the conclusion reached  by thi s Com­
mission I would supp ort a s ubseque nt decision by the P reside nt to a uthoriz e these 
exports by Execu tive Order.

A
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Commission er Hendrie’s Concurring View s

I concur in the Commission’s conclusion tha t, based on a reasonab le judg men t 
of the info rma tion  in hand,  it cann ot find th at  the seven license appl icati ons 
at  issue here meet the cri ter ia for license issuance . There fore, these license 
appl icati ons should he ref erre d to the P residen t.

In  an earlier opinion with  Commissioner Kennedy, I expressed the  view th at  
Congress conte mpla ted that  expo rts to Ind ia would contin ue dur ing  the grace  
period provided in the Nuclear Non prol ifera tion  Act of 1978 for implemen tation 
of full-scope safe guar ds. CLI-79 -4, 9 NRC 209 (1 97 9) . Th at grace period expired 
on March 10, 1980. Because the Governm ent of Ind ia has not accepted  full-scope 
safeguar ds, I am unable,  under the  law, to find th at  the proposed fuel shipme nts 
meet th e re quireme nts of Section 128 of the Atomic En ergy Act.

The unique provisions of the U.S.-India Agreement for Cooperation , coupled 
with  the  negative res ult  compelled by Section 128 in the present circum stance s, 
then  rais e, in my view, significa nt doubt as to whe ther  the assu rances of the 
Government of Ind ia sati sfy  the requ irem ents  of Section 109 and  127 of the 
Atomic Energy  Act for the proposed component  and fuel  shipm ents. Con­
sequent ly, I am unabl e to find th at  the proposed component and  fuel shipm ents 
meet the cri ter ia of th ose Sections fo r license is suance.

Senator Pell. The next meeting on th is subject of the committee, 
the joint  committee hearing , will occur a t 10 o’clock tomorrow with 
Deputy Secretary Christopher as the witness. This meeting is herewith 
adjourned with the understanding tha t fu rthe r questions may be asked 
of you in writing by Senator Glenn.

[Whereupon, at 12:10 p.m. the committee adjourned, to reconvene at 
10 a.m., Thursday, June 19,1980.]





THE TARAPUR NUCLEAR FUEL EXPORT ISSUE

TH UR SDAY , JU NE  19, 198 0

U nited  States Senate ,
Committee on F oreign Relations, 

Committee on Governmental Affairs,
Washin gto n, D.G.

The committees met, pursuant  to notice, at 10:05 a.m., in room 4221, 
Dirksen Senate Office Building, Hon. Fra nk Church (chairman of 
the Foreign Relations Committee) presiding.

Prese nt: Senators Church, Pel l, Glenn, Tsongas, Percy, and Cohen.
Also Present: Representat ive Ed Markey.
The Chairman. The hearing will come to order.

OPEN ING STATEMENT

Mr. Secretary and Ambassador Smith,  we are glad to have you back. 
You la st met with the committee on June  11 in executive session to 
consult on the Tarapur nuclear fuel issue. Unfortuna tely, I could not 
be there, but I understand there was a frank and valuable exchange 
of views on the difficult issue of whether the U nited States should go 
ahead and ship the two pending nuclear fuel loads to India.

We have been antic ipating submission to Congress an Executive 
order by the President ap proving these two licenses.

When the President does issue an order, it will lie before Congress 
for review for a period of  60 days of continuous session. Both Houses 
can veto the  Preside nt’s decision by concurrent resolution. Under the 
congressional review procedures of the 1978 Nuclear Non-Proli fera­
tion Act, his order will be referred to the Foreign Relations Com­
mittee of the Senate and to the Foreign  Affairs Committee of the 
House for consideration.

* At tha t time Mr. Secretary, the Foreign  Relations Committee will
have to decide whether i t wants to recommend to the Senate t hat  the 
President ’s order be overturned. This will not be a simple or easy 
decision to make. The committee will have to consider all of the inter-

A related dimensions of the issue, the foreign policy implications, U.S.
national  security interests, and the impact on U.S. non-proli feration 
policy and objectives.

In our deliberations we will, of course, draw on the President’s own 
justification for his decision. We will also consider the findings and 
views of the Nuclear Regulatory Commission, testimony of adminis­
trat ion witnesses, such as you, testimony of informed public witnesses, 
such as we heard yesterday and hope to hear again this morning, as 
well as the contribution of Senators, such as members of the Govem- 
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mental Affairs Committee, who have part icipa ted in these exploratory 
hearings with us, Senator Cranston, Senator Moynihan, Senator Cohen 
and others who have shared their views with us.

In the end, in my view, we will make our recommendation based 
on an overall assessment of the impact of a  decision on U.S. interests 
at large, not simply on the basis of its consequences for  one or another 
aspect of U.S. policy.

The New York Times this morning said tha t the President has 
decided to approve the shipments.

Without objection, I will include the article  from the New York 
Times at this point in the record.

[The information referred to follows:]
[From the New York Times, June  19, 1980]

Carter To Approve I nd ia’s Atom F uel—Stateme nt  Due  Today—C ongress H as 
60 Days  for a R eversal 

(By Richard Bu rt)
Was hing to n, Jun e 18.—Presiden t Ca rte r has  decided to approve the shipment 

of 38 tons of n ucle ar fuel to India , reve rsing a  ruling by the Nuclear Regulatory 
Commission. White House officials said today.

The officials said the decision would be announced tomorrow by Warren Chri sto­
pher, the Deputy Secretary  of State, in hearings b efore the Senate  Foreign Rela ­
tions Committee. Under  the  law, Congress has 60 days in which it can reverse 
Mr. Carter's action, and a strong Congressional effor t to do so is expected.

There is strong opposition to the nuclear deal on Capitol Hill because India, 
which detonated what it called a “peaceful nuc lear device” in May 1974, has 
refused to accept internatio nal  safeg uards on all  it s nuclear faci litie s and has not 
ruled out the possibi lity of future  detonations . The Administ ration, however, 
contends that  it cannot afford a potential ly serious dispute with  the Government 
of Prime  Minis ter Ind ira  Gandhi at  a  time when it is seeking to shore up United 
States ties w ith countr ies in  the a rea.

While the Adm inis trat ion announced its inte ntion to approve the shipm ents of 
enriched uranium May 7, the Nuclear Regulatory Commission turn ed down In ­
dia ’s request for  export licenses May 16. Air. Ca rter was expected to sign an 
executive order tonigh t overtu rning the  commission’s ruling .

Antic ipating Mr. Ca rte r’s action,  10 members  of th e House of Representatives, 
led by Representative Edward J. Markey, Democrat of Massachusetts, announced 
today that  they would introduce a resolu tion of d isapp roval for the nuclear deal.

In hear ings today before the Foreign  Rela tions Committee, Sena tor Alan 
Cranston, Democrat of California, and Henry S. Rowen, a Stan ford  University 
professor , urged that  Congress suspend the  nuc lear  shipments.

Sta te Department officials contend that  two  shipm ents of enriched uranium 
are  permi tted under a 1963 agreement with  Ind ia in which Washington promised 
to provide fuel for the Ta rap ur  power reactor outside of Bombay. While acknowl­
edging th at  litt le progress has been made in recent talks in preventing Ind ia 
from acqui ring a nuclear bomb stockpile, officials m ain tain  tha t, in the  wake of 
the  Soviet thrust into  Afghanistan, the United  Sta tes  cann ot afford polit ical 
str ain s with Mrs. Gandhi’s Government.

ABROGATION OF 196 3 PACT FEARED

Administ ration experts have also contended tha t, if the shipments are  rejected, 
India would abro gate  the  1963 cooperation accord and pursue an even more 
independent nuc lear  course.

However, the  five-member Nuclear Regu latory Commission, acting unani­
mously, announced on May 16 tha t the shipments would viola te the  1978 Nuclear 
Nonproliferation Act, which proh ibits  all nuclear sales  to countries  that  refuse  
comprehensive nuclea r sa feguards a fte r March 10 t his  year.

The commission’s decision has been endorsed by Senator  Crans ton, Senator 
John Glenn, Democrat of Ohio, Representative Jon ath an B. Bingham, Democrat 
of New York, and  other supp orte rs of effor ts to curb  a nuclear spread.  Several
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conservatives, such as Representative Jack Kemp, Republican of New York, op­
pose the deal because of India’s military ties with the Soviet Union.

In the face of this opposition, officials disclosed earli er this month tha t the 
Administration was reviewing i ts decision on going ahead with the sales. But 
today officals said th at Secretary of State Edmund S. Muskie and other aides had 
advised Mr. Carter to issue the executive order, mainly because the United States 
had already informed India that  the fuel would be sent.

ADV ERSE IM PA CT ON PA K IS T A N  SE EN

In his testimony today, Senator Cranston said the fuel shipments “would do 
grave injury to the nuclear nonproliferation and foreign policy interests of the 
United States.”

In particular, he said, the deal would harm “our effort to discourage the 
Pakistanis from their  pursuit of a nuclear weapons capability and our effort 
to reduce the dangerous instability brought to South Asia and other tense areas 
of the globe by regional arms races.”

Professor Rowen of Stanford University told the committee tha t “advocates 
of continuing to supply nuclear fuel to India point out that, if we don’t do so, the 
Indians will then be free to ex tract  the more than 1,000 kilograms of plutonium 
from spent Tara pur reactor fuel and do anything they want with it” .

The Chairman. Senator Percy, do you have any opening remarks ?
Senator Percy. Mr. Chairman, in my judgment this  issue cannot 

be totally divorced from the Afghanis tan situation. We have just 
seen the largest arms sale in the history of the relationship between 
a Near Eastern  country and the Soviet Union. It  approaches $2 billion 
and the parties agreed to 20-year terms at 2.5 percent interest. It  
involves hundreds of tanks, MIGs, ai rcra ft, and other equipment.

Despite this, to the best of my knowledge, Indi a has stood firm in 
its opposition to the action of  the Soviet Union in Afghanis tan.

Mr. Secretary, I think  it would be very helpful  if you would ex­
pand your comments to include and embrace tha t area  and tell us what 
Ind ia’s policy has been with respect to the very important action by 
the Soviet Union in Afghanistan.

Thank you, Mr. Chairman.
The Chairman. Senator Glenn.
Senator Glenn. Thank you, Mr. Chairman.
I want to  point out t ha t this  is a jo int meeting of  the Governmental 

Affairs Committee and the Foreign Relations Committee of the Sen­
ate. Members and staff of both committees will be in and out of  this 
meeting this morning. Both committees do have jurisdiction over this 
matter.

I do have a statement. But perhaps it would be best if I held up 
my statement unt il a fter  Secretary  Christopher makes formal what we 
have been advised in advance will be his statement.

At that time I will present my statement.
Thank  you.
The Chairman. That is fine, Senator Glenn.
I think  the question o f jurisdiction is a  matter tha t is determined 

by the rules of  the Senate. T hat  is something that  we can determine 
on th is committee and in consultation with the Parliamentarian . My 
understanding is th at this committee does have the main jurisdic tion 
in this matter. But  the fact tha t this is a join t hearing is perfectly 
fine because the origins of the b ill we are considering stem back to the 
Governmental Affairs Committee. I would note too, tha t you had a 
very important role to play in the original formulat ion of the bill, 
Senator.
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Senator Pell. Mr. Chairman, would you yield at this point?
The Chairman. Yes.
Senator Pell. I hope I  have not confused the issue, but  I  was ta lk­

ing with the Senator from Ohio the other day and said that I always 4
liked the idea of joint  subcommittee meetings, that, as far  as I was 
concerned, on the subcommittee level I would be delighted to sit at 
any time in a joint  meeting, whether or not there was any question 
of jurisdiction. But I realize th is is a full committee matter , and as •«
such it is not in my hands.

Senator Percy. Mr. Chairman, as ranking Republican on the Gov­
ernmental Affairs Committee, I did work intimately with Senator 
Glenn on this legislation. I think  the idea of a joint hearing is a very 
good one. I t is a ra re oppor tunity when one draf ts legislation to have 
a chance for oversight of its implementation as well. I  th ink t hat  this  
is a cooperative effort, and there is no problem in that. The Foreign 
Relations Committee, I think clearly has jurisdic tion so far  as th is 
parti cular shipment is concerned.

I think we should want to be looking a t the laws th at we write on 
a continuing basis to see whether they  should in any way be modified 
or whether we should stand with them.

Senator Pell. In tha t connection, I  always have believed the more 
joint  hearings we have, the  better it is. In some areas, we even have 
joint  meetings with  the House. This saves the time of the witnesses 
and I  think it also helps the process of legislation.

The Chairman. Are there any fur ther comments before we hear 
from the Secretary ?

[No response.]
The Chairman. Mr. Secretary and Ambassador Smith, we await 

your testimony.

STATEMENT OF HON. WARREN CHRISTOPHER,  DEPUTY SECRE­
TARY OF STATE, ACCOMPANIED BY HON. GERARD G. SMITH,
AMBASSADOR AT LARGE AND SPECIAL REPRESENTATIVE OF THE
PRESIDENT FOR NONPROLIFERATION MATTERS

Mr. Christopher. Mr. Chairman and members of the committee, I  
have one or two preliminary  comments.

I appreciate the opportunity to appear again on this difficult and 
complex subject. Let me say, Mr. Chairman, that I found the con- <
sulfations tha t we had last week in executive session to be extremely 
helpful to me and to the administration in reaching our conclusion 
with respect to this matter .

I wish to inform you t ha t the President has decided to  authorize »
the exports and is transmitt ing to the Congress today an Executive 
order and a message explaining why he believes the exports should be 
made.

I would like to use the opportunity of this session today to explain 
the geopolitical and nonprolife ration reasons that underlie the Pres i­
dent’s decision.

First, Mr. Chairman and members of the committee, let me give a 
brief  precis of the history of this matter.

In 1963, the United States and India entered into an agreement for 
nuclear cooperation. Under  this agreement, the United States agreed
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to supply  all  of  the e nriche d u ran ium  needed to fue l t he  r eac tors a t the 
Tar ap ur  atomic  pow er sta tio n du rin g th ei r es tim ate d 30-year  lif e­
time . I n  return,  Ind ia  agreed th at  i t w ould  use on ly U.S .-su pplied fuel  

* at  Ta ra pu r, th at  safeg uards  would be main tai ne d on the  fuel , th at it
would no t be reprocessed wi tho ut U.S . agreem ent , and th at  the su p­
plied mate ria l and equ ipm ent  would be used  only  fo r peaceful pur­
poses and n ot  f or  “atomic  weapons or f or  any othe r m ili ta ry  pu rpose.” 

»> In  1974, the Un ite d State s obtained  fro m In di a an ex pli cit  com­
mi tm ent t hat  U .S. fuel  supplied to Tar ap ur wou ld be used at  T ar ap ur 
fo r the  needs of  the  pow er sta tio n an d thus  no t used fo r any  nucle ar 
explo sive device.

Th us  fa r, unde r th e agreem ent , th e Un ite d State s h as supp lie d more  
than  200 ton s of  low’ enr ich ed uran ium  to fue l thes e reactors. Th is 
fue l is un de r safeg ua rds and has  not been reprocessed,  an d In di a has  
met , so fa r as we know, all  of its  othe r obligatio ns unde r the  1963 
agreem ent .

As t he  comm ittee knows, t he  N ucl ear  N on -P ro lif erat ion Ac t o f 1978 
pro vides th at  a ft er  a grace per iod , a recip ien t o f U.S . nucle ar exp ort s 
mu st hav e all  of its  nucle ar facil iti es ’ ac tiv itie s under in ternat iona l 
sa feg ua rds as a cond ition of  con tinued  exp ort .

In dia  has acce pted  sa fegu ards  on Tar ap ur and on othe r fac ilit ies  
th at  conta in mater ia l sup plied fro m outside  of In dia ; bu t it  has a 
numb er of  i ndigen ous ly deve loped fac ili tie s th at  are  n ot  unde r in te r­
na tio na l saf eguards . W ith  respec t to  these, In di a tak es the position 
th at  it  w’ill accept  sa fegu ards  on all of  its  nucle ar fac ili tie s only  
when all  othe r in ternat iona l sta tes  or cou ntr ies  do so, inclu din g the 
nucle ar weap ons states.

Dur in g the grace pe riod pro vid ed  in the  1978 act , two shipm ent s 
of  enr ich ed uran ium have been mad e to India.  Two ad di tio na l ex­
po rt  licenses were filed d ur in g th e grac e p er io d: one in S eptember  1978? 
an d one in  Au gust 1979, and those are  the  appli ca tio ns  which  are 
toda y in issue before  the  committee .

Th e newT In di an  Go vernm ent unde r Mrs . Ga ndhi came into office 
ea rly  th is  y ear . Based upon a seri es of discussions wi th th at  Gover n­
ment,  we have conclud ed th at  the In di an  Gover nment  wi ll no t go 
beyond Mrs . Gan dh i’s sta tem en t th at  In di a int ends  to use nuclear 
ene rgy  only  for pea cef ul purposes, a sta tem ent w’hich does no t ex­
clude the  pos sib ilit y of  a pea ceful nucle ar “ex perim ent.”

In di a has  re ite ra ted th at  only so lon g as the Un ite d State s meets  
its  supply obl iga tions unde r the  Tar ap ur  agreeme nt wil l In di a con­
sid er its elf  bou nd by the  rec ipro cal  obligations under the 1963 
agreem ent .

Th ere fore,  Mr.  Ch airm an  and members of  the committ ee, we mu st 
5 decide the difficult que stio n wh eth er to ter minate  ou r nuclear supply

rel ati on sh ip  wi th  In di a or  to app rov e these exports  fo r Tar ap ur . A 
numb er of  c onsidera tions have led the  Pr es iden t to conc lude  t hat the 
expo rts  shou ld be a pprov ed.

Fir st , le t us look a t th e nega tive side.
I f  w’e dis approve thes e shipm ent s, In di a is very likely  to con sider 

its elf  free  o f its  ob ligations unde r the  1963 agree men t. In  th at event, 
In dia  might  reproces s the U.S.- or igi n fue l in In di a and use the pl u­
ton ium  in Tar ap ur reactors. Th is wou ld be a very un fo rtu na te  pre ce­
dent,  because it  wou ld be seen by some as a demo nstra tion th at
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thermal recycle is a  practical alternative, a t least as an interim meas­
ure, to avoid dependence upon external supply.

If  we disapprove these shipments, Ind ia might also withdraw from 
the safeguards agreement and might decide to disregard  our veto 
over any other use of the material already supplied beyond its use 
as fuel for Tarapur.  It  could also end the present U.S. veto over 
any retran sfer to another country of th is nuclear material.

On the other hand, turn ing to the  positive side, if these shipments 
are approved, we will, at a minimum, have preserved Ind ia’s obliga­
tions under the existing agreements for another year or two. I believe 
we can use that  time to good advantage in continued discussions with 
the Indian Government.

Beyond our nonpro liferation concerns, a refusal a t this  time to ful­
fill our obligations under the supply agreement would cast a long 
shadow over our overall relationship with India . Indi a is the largest 
democracy in the world. I ts Government, like ours, rests on the con­
sent of the governed, expressed again in J anuary  in the most massive 
popular election the world has ever seen. We share with India  a faith  
in human rights, a brief in the rule of law, and a pride in strong 
democratic institutions.

The turmoil in Ira n and the Soviet invasion of Afghanistan  have 
heightened U.S. security concerns in South Asia  and Southwest Asia. 
We consider it vital to bolster our relations with this region, pa rtic ­
ularly with those countries, such as India , which can promote security 
and stabili ty in South  Asia.

United States -Indian relations have not always been smooth. Our 
policy perceptions and our interests do not always coincide. At the 
same time, we should recognize tha t in pursuing its independent 
course, Mrs. Gandh i’s government has taken positions on several im­
portant matte rs which we welcome and which has signaled to us that i t 
wants a constructive relationship.

Fir st, India has moved from an uncritical  view of recent events in 
Afghan istan to a view strongly opposing the Soviet invasion and 
calling for  a prompt Soviet withdrawal.

Second, Mrs. Gandhi recently has spoken out against the critics of  
our I ran  rescue mission.

Third, India has sought to improve relations with Pakis tan and 
has sent two high-level emissaries to Islamabad to discuss regional 
problems with the Pakistan  Government.

Four th, India has continued to play a moderate role in the non- 
alined movement, a role very much needed at this point in history.

Fif th,  India has signaled it wants to  develop a closer relationship 
with the United States. Clark Clifford and Averell Harr iman  have 
had candid and useful sessions with Mrs. Gandhi and, as you know, 
she has warmly welcomed several of your Congressional colleagues.

We believe tha t the best way to  encourage India to pursue policies 
harmonious with U.S. interests is to build a framework of constructive 
bilateral relations which underscores U.S. constancy and U.S. relia­
bility. The Tarapur issue is highly important in this  connection. Many 
in India see i t as an index of U.S. in terest in maintain ing good rela­
tions and an index of our recognition of the importance of construc­
tive United States -India  ties to our broader  foreign policy concerns 
in South Asia and Southwest Asia.
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A positive decision on Tarapur will, we believe, encourage India 
in the long term to act in ways consistent with our in terests as it faces 
up to the new situation  posed in South Asia by the prospect of a

* prolonged Soviet presence in Afghanistan . A positive decision also
will help allay Indian apprehension about U.S. policies in areas sensi­
tive to India.

On the other hand, Mr. Chairman, the Soviets undoubtedly would
► exploit a refusal by us to supply fuel to India and they may very well

supplant us as the source of Tarapur fuel. We have just seen, as has 
been mentioned, in the generous terms of the $1.6 billion arms deal 
between India  and the Soviet Union the way the Soviet Union uses its 
resources to influence India. I do not believe that we can afford at  this 
point in history to complicate our relations with India , just  as the 
Soviets are demonstra ting the importance they attach to this key 
South Asian nation.

Before concluding, Mr. Chairman, I would like briefly to address 
the concern some have expressed th at approval of these exports would 
frus trate  the intent of the Nuclear Nonproli feration  Act to the effect 
tha t full-scope safeguards should be required as an expor t criterion. 
This concern I believe is unwarranted. The  statute  provides for a grace 
period before this additional export criterion—that is, the criterion 
of full-scope safeguards—becomes applicable.

The NRC has adopted a more rest rictive interp retat ion of the grace 
period than  we believe is warranted either by the text or by the leg­
islative history.

The administra tion firmly believes th at the two license applications 
in this case fall within the grace period. But, in any event, I  can assure 
you tha t the administra tion will regard these two shipments as within 
the grace period and not as a precedent for decisions on applications 
filed afte r September 10,1979.

Therefore, approval  of these exports will not prejudice the future 
application of the full-scope safeguards requirement.

We, in fact, have made no decision about the future of United 
States-India nuclear cooperation beyond these two pending appl i­
cations and do not expect to do so until next year or later. However, 
it is impor tant not to rule out the possibility of additional supply. 
It  is unnecessary now to make a firm decision on an issue tha t prob­
ably will not have to be faced fo r a t least a year, when circumstances

. may have quite dramat ically  changed.
I would emphasize tha t this action should not be perceived as a 

weakening of U.S. pursuit of its nonproliferation objectives or of our 
intent to carry out the mandate and initiatives of the Nuclear Non- 
proliferation Act. These objectives are of paramount importance to 
U.S. national security and we will continue to try  to  achieve them in 
a manner that best supports U.S. interests.

It  is for this reason th at Congress built  flexibility into the act, in­
cluding provisions for a grace period and for Presidentia l action, 
when necessary, to handle difficult export decisions in furtherance of 
U.S. interests.

Mr. Chairman, as I  conclude, let me say tha t I  recognize tha t there 
are plausible arguments on both sides of this difficult issue. But we are- 
convinced tha t the weight of these arguments lies decisively on the 
side of going forward.
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If  we do not  proceed, we could close the door on any opportunity  
for influencing Ind ia’s future nuclear activities.

We would risk losing our veto over Ind ia’s use of spent fuel from 
the nuclear reactors, fuel that  we have provided.

We would jeopardize the prospects for strengthening our relations 
with India, an influential democracy in a critical region at a crucial 
time.

If  we do not go forward, it would benefit, not ourselves, but those 
who would move into the breach.

We hope t hat  we will have the support of this committee and of 
the Congress on this  matter of real importance to American interests.

Thank you, Mr. Chairman.
[Mr. Christopher’s prepared statement follows:]

P repared Sta tem ent  of I I on . W arren  Chr ist op he r

I appr ecia te the oppo rtunity to a ppe ar before these committees on the proposed 
expo rt of fuel to Ind ia for the Ta rapu r atomic power station. We have  found 
most useful  the  consultat ions we h ave had with  the  Congress on this issue, and 
par ticu larl y the  hearings th at  were held las t week in executive session.

I wish to inform you th at  the  Pre sident  has decided to auth orize the expo rts 
in question  and is transm itti ng to the Congress today an Executi ve Order and 
a Message expla ining  why he believes the  exports  should he made. I would like 
to use this opp ortu nity  to expla in the geopoli tical and non-p rolife ration  con­
cerns  tha t underlie the Pre sident ’s decision.

In  1963 the United States and Ind ia ente red into an agreement  for nuclear  
cooperation. Under  this agreement the  United States agreed  to supply all of 
the enriched uran ium  needed to fuel the rea cto rs at  the Ta rap ur atomic  power 
stati on during the ir estim ated  thi rty -ye ar lifetime. In ret urn  Ind ia agreed th at  
it would use only U.S. supplied fuel at  Ta rap ur,  th at  safe guards would be 
mai ntain ed on the fuel, th at  i t would not be reprocesse d with out U.S. agreement,  
and th at  the  supplied ma teri al and equipm ent would he used only for  peaceful 
purpose s and not for “atomic  weapons or for any othe r mil itary purpose.” In 
1974 the Unite d States obtained from Ind ia an explicit commitm ent th at  U.S. 
fuel supplied to Ta rap ur  would be used at Ta rap ur  for the needs of the power 
station, and thu s not for any nuclear explosive device.

Thus  far,  the  United  States has  supplied  und er the agreement more than 
200 tons of low enriched uran ium to fuel the Ta rap ur  reacto rs. The fuel is 
under safe gua rds and  has  not been reproce ssed; and Ind ia has  met all of its 
other ob ligation s u nder the  1963 agreeme nt.

The Nucle ar Non-P roliferation  Act of 1978 provides tha t, af te r a grace period, 
a recipient of U.S. nuc lear  expo rts must have  all of its  nuc lear  activities under 
intern atio nal  safe gua rds  as a condition  of cont inued export . Ind ia has accepted  
safeguar ds on Ta rapu r and othe r faci litie s th at  contain materi al supplied  from 
abroad, but  it  has  a number  of indigenously developed faciliti es th at  are  not 
und er intern atio nal  safeg uards . Ind ia tak es the  position th at  it  will accept  
safe guards on all of its nuclear fac iliti es only when all oth er stat es, including 
the nuclear  weapon stat es, do the  same.

Duri ng the grace period provided in the  1978 Act, two shipm ents of enrich ed 
uran ium have been made to India . Two add itio nal  export license appl icati ons 
were filed dur ing  the grace pe rio d: one in Septem ber 1978, and one in August 
1979.

The new Ind ian  Government und er Mrs. Gandhi came into office ear ly this  
year. Based on a series of discussions, we ha ve concluded th at  the  India n Govern­
ment will not go beyond Mrs. Gandhi's sta tem ent  th at  Indi a intends  to use 
nucle ar energy only for peaceful purposes, which does not exclude the  po ssibili ty 
of peaceful nuc lear  “exper iments.” Ind ia has  rei ter ate d th at  only so long as 
the United Sta tes meets its supply obligat ions und er the Ta rap ur  agreemen t 
will Ind ia consider itse lf bound to the  recip rocal  obligat ions under the  1963 
agreement.

We must now decide whe ther  to ter minat e our nuc lear  supply rela tion ship  
with India or to appro ve these expo rts for  Tarap ur.  A number of policy con-
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siderat ions have led the  Administ ration to conclude that  the exports should be approved.
If  we disapprove these  shipments , Ind ia is very likely to consider itse lf free  of i ts obligations under the  1963 agreement. In th at  event, India might reprocess w the  U.S.-origin fuel in Ind ia and use the  plutonium in the Ta rap ur reactors.This  would be an unfor tun ate  precedent , because it  would be seen by some as a demonstra tion that  thermal recycle is a practic al alternat ive,  at  least as aninte rim measure , to avoid dependence on external supply.
If we disapprove  these  shipments, Ind ia might  also with draw from the safe­ty gua rds  agreement  and might  decide to disr ega rd our  veto over any othe r useof the  m ater ial alre ady  supplied beyond it s use a s fuel for Tar apu r. It  also could end the  present U.S. veto over any re tra nsfer to another  country of t his  ma teria l.On the other hand, if these shipments are  approved, we will at  a minimum have preserved Ind ia’s obligat ions under the existing agreements  for another  yea r or two. We can use that  time to good advantage  in continued discussions with  the Indian Government.
Beyond our non-prolife ration concerns, a refusa l at  this time to fulfill our obligations under the supply agreement would cas t a long shadow on our overall rela tionship  witli India. Ind ia is the largest democracy in the world. Its govern­ment, like ours, res ts on the consent of the governed, expressed again in January in the most massive popu lar election the world has  ever seen. We sha re with Ind ia a fa ith  in human  righ ts, a belief in the rule  of law, and a pride  in strong democratic ins titu tions.
The turmoil in Ira n and the Soviet invasion of Afghanistan  have heightened U.S. secu rity  concerns in South and Southwest  Asia. We consider it vita l to bolster our rela tions with  this region, partic ula rly  with those count ries, such as India, which can promote secur ity and stabil ity  in South Asia.
I .S.-India rela tions have not always been smooth. Our policy percept ions and inte res ts do no t alway s coincide. At the same time, we should recognize that  in pursuing  its independent course, Mrs. Gandhi’s government has take n posi­tions on severa l imp ortant  matter s which we welcome and has signal led to us that  it wan ts a constructive  relat ionship.
Ind ia has moved from an uncr itical view of recent events in Afghanistan to one opposing the Soviet invasion and calling for  prom pt Soviet withdraw al.Mrs. Gandhi has  personally  spoken aga inst crit ics of the Ira n rescue mission.India has sought to improve rela tions with  Pak ista n, and has sent two high level emissaries to Islamab ad to discuss regional  problems with  the Pak ista n Government.
It  has  continued to play a moderate  role in the Non-Aligned Movement.India  has signal led th at  it wants to develop a closer rela tionship  with  the United States.  Clark Clifford and Averell Harrim an have had candid  and useful sessions with Mrs. Gandhi, and, as you know, she has  warmly welcomed severa l of your  Congress ional colleagues to India .
We believe t ha t the best way to encourage India to pursue policies harmonious with  U.S. intere sts  is to build a framework of cons truct ive bila tera l rela tions which underscores U.S. constancy and reliabili ty. The Ta rap ur  issue is highly  imp orta nt in this  regard. Many in India see it as an index of U.S. intere st in mainta ining good rela tions and of our recogni tion of the importance  of con­stru ctiv e U.S.-India ties to our  broader foreign policy concerns in South and* Southwest Asia.
A positive decision on Tarap ur will encourage Ind ia in the long term to act in ways consisten t with  our  inte rest s as it faces up to the new situation posed for  South Asia by the  prospect of a prolonged Soviet presence in Afghanistan. It  will also help alla y Ind ian  apprehensions  abou t U.S. policies in areas sensi-* five to India
On the othe r hand , the  Soviets would undoubtedly  exploit  a refu sal by us to supply fuel to India and they may very well supplant  us  as the source of Tara pur fuel. We have just  seen, in the generous term s of the  $1.6 billion arms d eal, the use they make of t he ir resources to influence India. I do not believe that  we can afford to complicate our  rela tions with  Ind ia just  as the Soviets are  demon­str at ing the importance they  atta ch to thi s key South Asian nation.Before  concluding, I would like briefly to address  the concern some have ex­pressed that  approval  of these expor ts would frus tra te  the inte nt of the Nuclear Non-Prol iferat ion Act that  full-scope safeguards be required as an expo rt cri ­terion . This  concern is unw arra nted. The sta tu te  provides a grace period before this add itional expo rt crit erion—full-scope safe gua rds—becomes applicable. The



74

NRC has  adopted a more rest rict ive intepreta tion  of the  grace  period tha n we 
believe is warranted by either the  tex t or the legislative histo ry. The Adminis­
tra tion believes the  two license appl ications in this case fall  with in th at  grace 
period. In any event, I can assu re you that  the Adm inist ration will rega rd these 
two shipments as with in the grace period and not as a precedent for decisions 
on applications filed af ter September 10, 1979. Therefore , approval of these ex­
port s will not prejudice the  fu tur e application of the  full-scope safeguards 
requirement.

We have, in fact , made no decision abou t the  fu ture  of U.S.-Indian nuc lear  
cooperation beyond these  pending applications , and do not expect to do so unti l 
next year or late r. However, it is imp orta nt th at  we not rule out  the possib ility 
of addi tional supply. It  is unnecessary  to make a firm decision now on an issue 
that  we will probably not face for at  lea st a yea r when circumstances may have changed.

I would emphasize th at  thi s action should not be perceived as a weakening 
of U.S. pursu it of its  non-proliferation object ives or of our inte nt to car ry out 
the mandate  and init iati ves  of the  Nuclear Non-Prolife ration Act. These ob­
jectives are  of perm anen t importance to U.S. n atio nal  securi ty, and we wi ll con­
tinue to try  to achieve them in a manner th at  best supports U.S. inte rests. It  
is for this  reason that  the Congress bui lt flexibi lity into  the law, including pro­
visions for  a grace period and for Pres iden ial action  when necessary to handle 
difficult expor t decisions in fur therance of U.S. inte rests.

Certa inly there are  plausible arguments on both sides of this difficult issue. 
But we are  convinced th at  the weight of these  argu men ts lies decisively on the side of going forward.

If  we do not proceed, we could close the door on any opportuni ty for influencing 
Ind ia’s fut ure nucle ar activit ies.

We would risk losing our  veto over Ind ia’s use  of spen t fuel from the reac tors  
we have provided.

We would jeopardize  the  prospects for strengthenin g our rela tions with Ind ia— 
an influen tial democracy in a crit ica l region at  a cru cial  time.

If  we do not go forward, it  would benefit, not ourselves , but those who would 
move into the breach.

We hope we will have your  support on th is ma tte r o f real  im portance to Amer­
ican interests.

Depa rtme nt  of Stat e, 
Washington , D.C., June 18,1980. 

Memor andu m of Law

Subje ct: Application of section  128 of the Atomic Energy Act of 1954 with respect 
to fue l exports  to India .

SU M M ARY

This  memorandum examines the question of whe ther  section 128a. of the 
Atomic Energy  Act of 1954, as amended. 42 U.S.C. 215 7(a), is applicable to two 
proposed exports of enrich ed uranium fuel  for  the reactors at  Ind ia’s Ta rap ur  
Atomic Power  Station. This  question is not direc tly rele van t to the  question of 
the Preside nt’s a uthori ty to approve expo rts pur sua nt to section 126b. (2) of the 
Act, 42 U.S.C. 2155(b) (2) , because the cr ite ria  for a decision by the Pres iden t 
are  those set for th in section 126b. (2) itself . These cri ter ia are  applicable irr e­
spective of whe ther  the cr ite ria  set for th in sections 127 and 128 o f the Act, 42 
U.S.C. 2156, 2157, which govern decisions by the N uclea r R egula tory Commission, 
have been found by the Commission to  be sat isfied in a given case. Nevertheless, 
the question addressed  herein  is impo rtan t in assessing whethe r a decision by the  
Preside nt to authorize the  two proposed ex ports would c ons titu te a precedent for 
futur e nucle ar ex ports  to countr ies which do n ot have a ll of  their  peaceful nucle ar 
faci litie s under the  safeguards system of the Intern ational Atomic Energy 
Agency.

This  memorandum describes the legis lative his tory  of the  Nuclear Non-Pro­
life ration Act of 1978. It  finds that  the  intent  of  the  d ra fte rs  of the  orig inal bills, 
relied  upon by the Nuclear Regulatory  Commission in finding section 128a. to be 
applicable to  th e proposed exports, was subs tan tial ly modified in the course of  the 
legislative process in ligh t of Admin istra tion objections  to the  original proposals. 
It  concludes that  the  two proposed exports may properly be regarded as falling 
within the grace period provided by the sta tu te  a s finally enacted and, therefore, 
are  not subject to th e sa feguards requireme nt of section 128a.



BACKGROUND

Under  a 1963 ag reement,1 * the United Sta tes agree d to supply Ind ia with  a ll the  enriched uran ium needed to operate two U.S.-supplied nuc lear  power reactors located a t T ara pur during the ir thi rty-yea r life time,  and Ind ia agreed to use  only U.S.-supplied fuel for  those reac tors .3 * The Ta rapu r facility  is operated  under inte rna tional  sa feguards applied  purs uant to a  1971 agreement  among the United States, India and the  Inte rna tional Atomic Energy Agency (IAEA).3
The Nuclear Non-Proliferaion  Act of 1978 ‘ amended the Atomic Energy  Act of 1954,5 * int er alia, by adding new procedures  and cri ter ia for various nuclear  exports, including exports  of special nucle ar ma terial.8
In summary, section 126 of the  Act, as amended,7 provides that  the  Nuclear Regulatory Commission, af te r receiving the views of the Execu tive branch th at  a proposed export will not be inimical to the  common defense and security,  det er­mines whe ther  applicable sta tutory  requ irem ents  are  met. If  the  Commission decides that  the rele van t sta tutory  cr ite ria  are  met it  i ssues the expo rt lic ense ; if it  decides th at  it is unable to make the  requis ite sta tutory  dete rminations  it submits the license appl ication to  the  President.
The Pre sident  may author ize  the proposed export by Execu tive order if he determines th at  to  w ithhold it would he seriously prejudicial  to the  achievement of United Sta tes non-p rolife ration objectives or would otherwise  jeopardize the common defense and secur ity. In making such a dete rmin ation the  Pre sident  is not bound by the cri ter ia which must be considered by the  Nuclear Regulatory Commission, although those cri ter ia may provide relevan t policy cons iderat ions. Finally, the sta tu te  provides that  a  decision by the President  to author ize  a  pro­posed expo rt may be overruled by a concurrent resolu tion adopted by the  Con­gress with in sixty  days  of continuous  session af te r the  President ’s decision is submitted to the Congress.
Section 127 of the Act 8 sets for th six basic export cri ter ia which the Nuclear Regulatory Commission must find are met before  i t can issue a license under the above-described procedures. These rel ate  to such ma tters as safeguards, non­explosive use. physical secur ity and ret ran sfe r. In addit ion, section 128a. of the Act 9 specifies a fu rth er  cr iter ion  for the export to any non-nuclear-weapon sta te of, in ter  alia , special nuclear  material . With  respect to  such expor ts, section 128a. requ ires that  “IAEA safeguards are maintained  with respect to all peaceful  nuclear  activities in. under the  jur isdiction of, or car ried  out under the control of such s tat e a t the time of the  export.”
At the  time the Congress was considering the Nuclear Non-Proliferation  Act, as at  present, the re were a number of non-nuclear-weapon sta tes  th at  were not partie s to the Non-Proliferation  Treaty 10 II and  did not othe rwise have all of the ir peaceful  nuc lear  act ivit ies und er IAEA safeguards. The United  Sta tes  had on­going programs  of cooperation with some of these  countries,  inclu ding India. In order to avoid an abrupt termin atio n of n ucle ar cooperation with these  coun­tries Congress provided  in the sta tu te  for a grace period, dur ing  which the appli­catio n of section 128 would be deferred. Specifically, section  128b. provides in per tinent  pa rt as fo llows:
“The crite rion  set for th in subsection (a) of this section shal l be applied  as an export crite rion  with  respe ct to any application  . . . which is filed af ter  eighteen months from (March  10. 19781. or for any such application under which the  first export would occur at  leas t twen ty-fo ur months af te r [March 10, 1978]. . .
On September 20. 1978, the Edlow Inte rna tional  Company submitted an appl ica­tion for the export of enriched uran ium fuel for the Ta rap ur  Atomic Power  

Stat ion in India . On August 17. 1979. Edlow subm itted  a second license appl ica­tion for a furth er expo rt of fuel for  the Ta rap ur  reactors. The Execu tive branch
I  A gree men t fo r Coo pe ra tio n in th e Civil  Us es  of  Atom ic Ene rg y be tw ee n th e Uni ted S ta te s an d In di a,  14 U.S.T . 148 4, TIA S 544 6.= Td.. Ar t. II .
a 22  U.S.T . 200.  TIAS . 7049 .
‘ Pub lic La w 95 -2 42 . ap pr ov ed  March  10, 1978 . 92 S ta t 12 0) .’ Ac t of Aug us t .30. 195 4. 68 S ta t.  919. 42 U.R.C.  2011 e t seq., th e re in aft e r “t he A ct ” ).’ “ Sp ec ial  nucl ea r m ate ri a l” is  defined hv sect ion l l a a  of th e Act . 42 U.S .C. 20 14 aa . to  includ e ur an iu m  en rich ed  in th e isot op e 235  (w hich  is  th e fu el  fo r th e T ara p u r fa c il it y ).'  42  U.S .C. 2155.
"4 2  U.S .C. 2156.
9 42 U.S.C . 2157(a ).
ln  21 U.S .T. 48.3. TIA S 6839 (1 97 0) .
I I  42  U.S.C. 2157(h ).  Th e re m ai nd er  of  th e su bs ec tio n pr es cr ib es  pr oc ed ur es  fo r P re s i­den ti al  waive r,  su bj ec t to  Con gr es sion al  ov er rid es .



recommended issuance of the first license on March 28, 1979, and recommended 
issuance of the second license on May 7, 1980. During 1979 the Nuclear Regula­
tory Commission requested answers from the Executive  branch to a series  of 
questions in connection with  the  first license application . These  questions were also addressed by the  Executive branch  in i ts comments and recommendation with respe ct to the second application.

On May 16, 1980, t he Nuclear Regulatory  Commission decided that  it was un­
able to find th at  the  license appl ications met the  applicable sta tut ory crit eria. In part icu lar , the Commission concluded tha t sect ion 128 of the Act was applicable 
to the  two license applications. Since Ind ia has  several nuc lear  faci lities  (oth er 
tha n Tarap ur)  which are  not under IAEA safe guards the Commission found 
that  the  stau tory  criterion of full-scope sa feguards  was not met.

As noted above, the Pres iden t, in reaching a decision under section 126b.(2) of the  Act, is not bound by the  cri ter ia which mus t be applied by the Nuclear 
Regulatory Commission.12 Nevertheless, every President ial decision unde r section 
126b.(2) can be characte rized as representing a disag reement with the Com­
mission. The Pres iden t may disag ree with  the  Commission in a given case on 
an issue of fac t or law as to whe ther  a sta tutory  crite rion  is applicab le or an 
applicable  crite rion  is met. In ano ther case, the  President ’s decision may repre­
sent a policy judgment that  expo rt should be made even though it does not 
meet an applicable sta tutory  criterion.  Such an analysi s of a decision by the 
Pre sident  m ight not often serve any useful purpose, since the  legal basis for the 
Pre sident ’s decision (section  126b.(2) of the  Act) is enti rely  separat e from the 
bas is for action by the  Commission (section 127 and 128 of the Act) . In this  
case, however, if the  President decides to approve the export of fuel for Ta rap ur  
it  is imp orta nt to know whether that  decision represen ts a judgment th at  sec­
tion 128 does not apply and should be waived.

The  importance  of thi s distinction  to U.S. nonprol ifera tion policy is evident. 
If  these  two shipments are  not subject to section 128 then  they are  among the 
last shipments which can be made before the full scope safeg uards crite rion  
becomes fully applicable . On the other hand, if the ir approval  constitutes  a waiver 
of section 128 they could be a precedent for continued shipments to countries which do not have full-scope safeguards. In view of the c entr al importance  of full- 
scope safeguards to the  comprehensive regime of export controls estab lished  by the  Nuclear Non-Proliferation Act,” a decision based upon the  la tter  theory 
would have much greater  significance to the Congress, to other countries, and to 
those  charged wi th the implem entation of U.S. non-pro lifera tion policy.

The Departm ent of Sta te has expressed its  opinion that  section 128 is not 
applicable.  The Nuclear Regula tory  Commission has  rejected  th is view.

ANALYSIS

An interpreta tion  of section 128b. of the Act must begin with the  language 
of the tex t.14 Th at language identifies two categories  of export license applica tions  
to which the full  scope safeguards crite rion  “shall be applied.”

First , the crite rion shall be applied to “any  application . . . which is filed 
af te r eighteen months from the  date of enac tmen t of this  section. . . .” If  the 
provis ion ended there its  meaning and inte nt would be perfectly  clear. A license 
could in no event be issued by the  Nuclear Regu latory Commission to a country  
where full scope safeguards were not in effect if tiie license application was 
filed la ter than  September 10, 1979. However, the  sta tu te  goes on to descr ibe a 
second category of appl ications in language which raises a number  of ques­
tions—“or  for  any such application under which the firs t expor t would occur 
at  lea st twenty-four months af te r the date of enac tment of this  section. . .

The first question raised by this  additional language is whe ther  the catego ry of license applications it  describes is a subcategory of appl ications filed prior
11 S ec tio n 12fib. (2 ) of  th e  Ac t specifi es th e sole  cr it e ri a  ap pl ic ab le  to  a Pre si den ti al  de cis ion to  au th or iz e an  ex po rt.  l.e .. th a t to  w ithh old It  wo uld  be se rio us ly  pr ej ud ic ia l to  th e ac hi ev em en t of Uni ted S ta te s no np ro lif er at io n ob iect iv es  or  wo uld ot he rw ise ieop ar di ze  th e com mon de fens e an d se cu ri ty . Tn It s dec ision  of  Ma y 10. 198 0. th e N uc le ar  Reg ul at or y Co mm iss ion  em phas ize d th a t th e P re si den t ha d th e au th o ri ty  to  au th ori se  th e pro po sed ex po rt s to  T ara pur no tw it hst an d in g  th e fin din gs  of th e Co mm iss ion  un de r se ct ions  127 an d 128 of  th e Act.
”  S ee S. Rep t No. 95 -4 87 . p. 18 (197 7)  : TT.R. Re ot . No. 95 -5 87 . n. 25. (197 7)  u  C nm in et ti  v. Uni ted M ate* . 242 U.S. 470  (1 91 7)  ; see ge ne ra lly 2A Sa nd s. S ta tu te s an d S ta tu to ry  C onst ru ct io n 1 (1 97 3) .
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to September 10, 1979, or is a sep ara te category. This  question is answered by 
the  report  of the  Senate  committees in which this provision was considered. 
The Sena te report describes the bill as referr ing  to “any applicat ion which is 
tiled af te r 18 months from enactment , and to any applicat ion filed prior  to that  
date  for an expo rt which would occur at  least 24 months af te r enac tmen t.” w 

This  legislative  histo ry makes  clea r that  the  second category of applications 
refe rred  to in the statute is a pa rt of the category firs t described. Therefore, the 
sta tut e unquestionably applies to al l license app licat ions  filed a fte r September 10, 
1980. The second catego ry describes certain appl ications to which the addit ional  
export crite rion  must  also be applied by the  Nuclear Regu latory Commission 
even though the appl ications were filed prior to September 10, 1979.

The question then aris es as to which appl ications filed p rio r to September 10,
1979, are  subject to the add itional crite rion.  Again, the language of the sta tut e 
is unclear. How a re app licat ions  filed before September 10, 1979 under which the 
first  expo rt “would occur” af te r March 10, 1980, to be identified?

Some indication  of legislative  intefi t is revealed by the  above-quoted Senate  
report, which explains  the rat ion ale  for extending the  appl ication of the  addi­
tional crite rion  to cer tain license appl ications filed p rio r to September 10, 1979:

“The reason  for  this  provision is to ensu re that  a larg e number of appl ica­
tions covering futur e exports  will not be filed in the eighteenth month to avoid 
this  requirement. However, the 6-month lagtime is allowed for licenses legit i­
mately  filed pr ior  to the  19th month where  the actual  shipping process is a 
lengthy one. The NRC should also not permit  any other highly unusual pro­
posals  which are inten ded to circumvent this sta tut ory provision.” 18

This  passage from the Senate report  reflects a concern th at  if the  filing date 
of the application were the sole basis  for  determin ing the appl ication of the 
full-scope safe guards expo rt crit erion that  requirement could be evaded by the  
filing shor tly before the deadline of license appl ications for  exports  which were 
not  needed to meet bona fide current requ irements  of a foreign count ry. For  
example, an exporter might apply for a license covering foreseeable  needs of a 
particu lar  coun try for  the next ten years. This  would fru str ate the evident 
intent  of Congress th at  full  scope safe guards be requ ired as a condition of 
futur e exports af te r a reasonable  ini tia l grac e period.

The guidance in the  Senate report  to apply the add itional export crite rion  to 
otherw ise timely filed license applicat ions  "which are  intended to circumvent” 
the sta tu te  suggests tha t the statute should be applied by ev alua ting  wheth er the 
application, at  the time it was filed, contem plated an export which could reason­
ably be expected to occur before March 10, 1980. This  was usefu l guidance for 
situ atio ns where the shipment actual ly could occur before that  date. However, 
now th at  March 10, 1980 h as  passed, the intent  of Congress regarding appl ica­
tion of the noncircumvention clause  is more difficult to asce rtain. The 
Nuclear Regulatory  Commission has interprete d the sta tu te  as requiring 
application of the full-scope safe gua rds  crite rion  to all exports which have 
not in fac t occurred by March 10, 1980. The rat ionale  for this conclusion is 
set out in a memorandum from the NRC Genera l Counsel date d May 12, 1980, a 
copy of which is a ttached  to this  memorandum.17

There are  two problems with the  NRC interp retatio n. Fir st, the  sta tu te  does 
not say that  March 10, 1980, is a deadl ine for actual  expo rts to countries which 
do not have full scope safeguards. In this regard, it should be noted that  sec­
tion 128 employs two diffe rent  forms of verbs. The sta tu te  provides that  the  a d­
ditio nal crite rion  shal l be applied to any application which “is filed” af ter 
September 10, 1979, but  speaks of expo rts which “would occur” af te r March 10,
1980. Such differences in the form of verbs used within a  sta tut ory provision  have 
long been regarded by the  courts as evidence of differences in inte nt.18

The tex tua l suggestion  that  such a difference was intended in this particu lar  
sta tut e i s suppor ted by the  d irec tly relevan t le gisla tive histo ry. The above-quoted

15 S. Rept. No. 95—467, p. 18 (1979) (emphasis added).
’• Ibid.
17 The NRC General Counsel is responsible  for providing legal advice to the Commission, 

10 C.F.R. § 1.32; 1 CCH Nuclear Regulat ion Reports, para. 103. The Commission’s reason­
ing on this issue, contained in footnotes 3-4 and the related tex t in its  March 16 opinion, 
is demonstrable based on the General Counsel’s memorandum. Moreover, Commissioner 
Galinsky, in his sepa rate  onlnion in which Commissioner Bradford joined, explic itly relied 
on tha t memorandum (see foo tnote 4 to the  separa te opinion).

18 Cf. Minor v. Mechanics’ Bank. 26 U.S. (1 Pet.)  46 (18 28); United Sta tes  ex ret, 
Siegel v. Thoman, 156 U.S. 353 (1894).

6U -6 62  0 - 8 0 - 6
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Sena te rep ort describes  the  March 10 date as providing no more tha n a guide­
line for  determ ining whe ther  a given application was inten ded to circum vent the 
sta tute. Moreover, as origin ally introduced, the bill had  conta ined a firm, ef­
fective date certain by which expo rts would have to occur in order to avoid ap­
plica tion of th e f ull scope safe gua rds crite rion .19 The departu re from this  formu la­
tion in the bill finally enacte d is a fu rth er indic ation  th at  Congress  did not in­
tend March 10, 1980, to be an absolu te deadline.

Second, the NRC rati ona le is th at  it  is giving effect to a perceived inten tion 
of “the Congressional dr af te rs” of the  sta tut e to require  full-scope safeguar ds 
as an expo rt crite rion.  However, the NRC anal ysis  oversimplif ies the complex 
considerat ions th at  influenced the dra ftin g of section 128b., and relies upon in­
terpre tat ion s of earl ier, quite  different legislative  proposals as evidence of the 
intent  of the present law.

At the  time the Nucle ar Non-Proli ferati on Act was  under considera tion in the 
Congress, there was a broad consensus on the  d esirabil ity of full-scope safeguar ds 
as an inst rum ent for dimin ishing  the  risks  of nuclear prolifer ation. However, 
the re was  stong disag reement as to how to purs ue the  goal of adhe rence  to such 
safe gua rds  by non-nuclear-weapons state s. The legis lation proposed by the  Ad­
minis trat ion  would have included full-scope safe gua rds for non-nuclear-weapons 
sta tes  in the enum eratio n of required (alth oug h waivable) provisions in new 
agree ments for  cooperation,20 and contemplated a subseq uent proposal by the 
Pres iden t, following a  program of renegotiat ion, for an amendment to th e s ta tu te’s 
expo rt cri ter ia. 21 Legisla tion introd uced in the House and Senate, however, 
would have  uni late rally imposed the requirement of full-scope safeguar ds as a 
crite rion  for expo rts from the  United  States, to be effective “at the end of the 
eighteen [1 8 ]-month period beginning on the  dat e of enactmen t of this Act 
[se ction]. . . .” 22

The Adm inist ratio n expressed  strong opposition to the  Congressional effort  
to induce adheren ce to full-scope safe guards through un ila ter al con stra ints  on 
U.S. exports, especially to coun tries  which had relied upon assured availab ility  
of fuel from the United  Sta tes  in making sub stantial inve stme nts in nucle ar 
power reac tors .”

A cen tra l focus of the  debate between the Legislative  and Exec utive  branches 
in mid-1977 was on the issue of whe ther  a unila teral requ irem ent would promote 
bro ader adhere nce to full-scope safeg uards , as urged by several  key members of 
Congress, or would encourage a search  for alt ern ative sources  of supply and 
the development of indigenous capabi lities, as feared by the  Administra tion. 
Ultim ately , the differences  over thi s issue were resolved by compromise. The 
adm inis trat ion  accepted the basic  principle of full-scope safegu ards as a unila- 
tra l export crite rion.  The Congress accepted modifications to the  origin al pro­
posals on this subje ct in  thre e respects :

(1 ) The sta nda rds  for Pre sident ial waiv er were relax ed from significa nt in­
creased risk  of nucle ar explosive capa bility  or seriou s adve rse impac t on vita l 
United Sta tes inte res ts to the  same crit eria as apply to other Pre sident ial deci­
sions und er the Act ;

(2 ) The procedure for Congressional override was changed from simple 
resolution  of eith er House to concurrent resolution of the Congress, and made 
applicable only to the first license issued each year und er a waiver;  and

ln  See  di sc us sion  ac co m pa ny in g no te s 2 2 -2 4 . in fr a.
20  S. 14 32 . H.R . 69 10 , 8 40 1,  9 5 th  Co ng ress . 1st  se ss ion  (1 9 7 7 ).
21  Id ., 8 5 0 3  (DroDOsed new  se ct io n 12 7d . of th e 19 54  A ct ).
22  S. 89 7.  8 1 6 (b ).  95 th  Co ng ress . 1 s t ses sio n. (1 9 7 7 );  H. R.  4409 . 8 2 0 5 ( b ) ( 1 ) .  95 th  

Co ng ress . 1st  se ss ion  (1 9 7 7 ).  The  br ac ke te d te xt in di ca te s la ng ua ge  ln  th e Ho us e bi ll 
w hi ch  dif fer ed  in nons ubst an ti ve  re sp ec ts  fro m  th a t of th e Sen at e prop os al .

23  See  H ea ri ng s be fo re  th e Su bc om m itt ee s on In te rn a ti o n a l S ec uri ty  an d Ec on om ic 
Af fai rs,  an d on In te rn ati o n al an d Ec on om ic Po lic y an d T ra de  of  th e H ou se  Co mmitt ee  on 
In te rn a ti o n a l Rel at io ns , 9 5 th  Co ng. . 1 st  ses sio n, p. 11 8 (t es ti m o n y  of  Jo se ph  S. Nye.  
D en ut y to  th e U nd er  Sec re ta ry  of S ta te  fo r Se cu ri ty  A ss is ta nc e,  Ma y 19 . 1 9 7 7 ) : H ea ri ng s 
b efo re 'th e  Su bc om m itt ee  on Ar ms Co nt ro l, Oc ean s. In te rn ati o n al O pe ra tion s an d E nvi ro n­
m en t of th e Sen at e Co m m itt ee  on  Fo re ig n R el at io ns . 95 th  Co ng ress . 1 s t ses sio n, nn . 2 9 -4 0  
(E xec utive B ra nc h Co m m en ts ap pe nd ed  to  st a te m ent of Jo se ph  Nye. Ma y 23 . 19 77  : H ear­
in gs  be fore th e Su bc om m itt ee  on En er gy . Nuc le ar  P ro li fe ra ti on , an d F ed er al  Se rv ice s of th e 
Sen at e Co m m itt ee  on G ov er nm en ta l Affai rs.  95 th  Co ng res s. 1s t se ss ion , p. 10 6 (s ta te m en t 
of  P au l W ar nk e.  D ir ec io r of  ACT>A. Ap ril  25 . 1 9 7 7 ' : H ea ri ng s be fore th e Su bc om mittee  on 
E ne rg y R es ea rc h an d De ve lo pm en t of th e Sen at e Co m m itt ee  on E ne rg y an d N at u ra l Re ­
sour ce s. 9 5 th  Co ng re ss , 1st  se ss ion,  p. 62  (s ta te m en t of  Lo uis V. No sen zo,  D ep ut y A ss is ta nt 
Sec re ta ry  of  S ta te , Ju n e  10 . 1 9 7 7 ).
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(3) the  automat ic appl ication of th e c rite rion  af ter 18 months w as replaced by 
application to license appl ications tiled af ter 18 months , subject to a limita­
tion to gu ard  against  circumvent ion.24

It  is  evident that  in  adopting the modifications enumerated  above the Congress 
intend ed to change the  effect of the original bill. It  is also reasonable to infer 
that  these changes were made in response to the objections which the Adminis­
tra tio n had expressed and  in exchange for Adm inis trat ion acceptance of and 
support for the amended bill.

Viewed aga inst this background, the original int ent of the Congressional 
draf ters relied upon by the XRC seems less s ignificant. Certainly, legis lative h is­
tory concerning the bill prior to i ts amendment is not a reliab le guide  for ascer­
tain ing the meaning of the  sta tu te  as finally enac ted.25 Viewed as a whole, the 
under lying  intent  of section 128 of the Act appears  to have been the adoption of 
full-scope safeguards as  a norma l export  crite rion , with a grace period  and waiver  
author ity  tailo red to meet Adm inist ratio n concerns. There is no evidence in the 
post-amendment  legis lative history that  Congress intended to apply the addi­
tional crite rion  to any exports for which license appl ications were filed p rio r to 
September 10, 1079 except those which were intended to c ircumvent the  deadline .

The Senate  Committee report, like the language of section 128b., is focused 
prim arily upon the possib ility of eleventh hour  filings of applications for exports 
which were not needed to meet curre nt requi rements. It  does not specifically 
address pro trac ted  delays in anticipa ted shipm ent att ributa ble  to other factors. 
However, the  Committee report also contains a general admonition to the  XRC 
not to permit  othe r forms of intended circumvention through “highly unusual 
proposals.” The Commission has expressed concern that  looking only to the 
applicant’s int en t at  the time of filing could produce an anomalous result. The 
example is given of a license appl ication filed in 1975 on which the  Executive 
Branch might not give views to the NRC unt il 1985.28 This  concern would seem 
capable of being d ealt  with under the  general guidance of the Committee  repo rt 
not to permit circumvent ion through “highly unusual proposals.”

At the  time the first of the two applicat ions  here involved was filed on Sep­
tember  20. 1978, delays in previous exports from the United States had required 
that  the  Ta rap ur  faci lity  be operated at  a reduced capacity in order to conserve 
fuel and avoid an interrupt ion  of service. The preceding  ann ual  fuel shipment 
had to be made by a ir  in order to maintain  efficient operation of the fabr ication 
plant at  the  facil ity, even with  the reactor s operatin g at  reduced  capaci ty. The 
Government of India , faced with demands for elect rical  power in the region 
which exceeded even the maxim um output  of Tarapur, wanted to overcome the 
shor tage  of available  fuel so that  full scale opera tions  could be resumed.

At the time the  second license appl ication was filed on August 17, 1979, the 
remaining supply of fresh  fuel at  Ta rapu r was vir tua lly  exhausted . Even if 
the first license had been issued immediately  and the export accomplished  by 
ai r freight, a second ann ual  shipment at  an early date was necessary in order  
to allow the reac tors  to be restored  to full capacity, maintain  an  adequate  supply 
of fresh fuel for the fab ricating plan t, and allow time for shipm ent by the  fa r 
more economical surface tran spo rta tion. The second license appl ication specified 
shipment in Feb ruary 1980. If  the  first  license had been issued short ly af ter the 
second application  had  been filed an d the second license issued in time to permit 
shipment beginning in February  1980, as proposed, this schedule would have 
achieved delivery in Ind ia of an additional one-year’s supply of fresh  fuel about 
four months before the supply of fuel from the firs t shipm ent was exhausted. 
This  amount of lead time is considered pruden t by the nuc lear  industry in its 
scheduling of fuel deliver ies for faci litie s in other countries .

These changes were all made in the Senate bill, S. 897, the tex t of which was adopted 
by the Senate In lieu of the House bill, 124 Congressional Record S 1341 (Feb. 7, 1978). 
The House then adopted the Senate  amendment, 124 Congressional Record H 919 (Feb. 9, 
1978).2 3The NRC General Counsel's opinion of March 12. 1980 (copy att ach ed) , quotes at 
page 3 the testimony of an Administra tion witness that  the original House bill would have 
had a “guillotine” effect; it  then concludes at  page 4 that a flexible application  of section 
128b. would be “inc onsisten t with the  Congressional intent th at  there  be a ‘guillo tine’ 
approach in the  implementation of the full-scope safeguards  requirement." Thus an Ad­
ministra tion objection to a bill which was not enacted is transformed by the NRC analysis 
to become the int ent of Congress with respect to the subs tantial ly different bill that  ws’ 
enacted.21 NRC General Counsel’s opinion of May 12, 1980 (at ttached), p. 4.



Thus, the two proposed shipments to Ind ia do not give rise  to any question  of circumvention.  Both applications  were filed before September 10, i979. Bach involved a one-year supply of fuel for India ’s Ta rapu r reactors, and specified a date before March 10, 1980, on which commencement of shipments was con­templated. The specified date s were consisten t with  the prior course of dealing between the part ies, and gave no evidence of being att empts  to circumvent the sta tute. The f act th at  th e NRC made no decision on ei the r application unt il af ter March 10, 1980, was att rib uta ble  entirely to pro tracted delays by the  U.S. Gov­ernment in reaching a decision.
It  would serve no purpose to speculate abou t other expor t license applica­tions that  might be considered unde r the case-by-case approach suggested herein. It should be noted, however, th at  among th e license appl ications for fuel exports  which were pending in the  Execu tive branch on September 10, 1979, no othe r involved India . One proposal , for expo rt to South Africa , has been pending for five years. The othe rs are  for proposed exports  to Argentina  and Spain. With only these  thre e possible decisions as the  maximum number which could be presented to the Commission (and then, only if the  Executive  branch first de­cided that  the expo rts should proceed without  full-scope safe guards and did not cons titute circumven tions), the case-by-case approach seems entirely manage­able. Should any of these  cases reach the  NRC, the Commission would be free to take into accoun t all relevan t circumstances , including prot ract ed delay, in deciding whether issuance of a license would constitute circumvention of section 128.
A final considerat ion is that  time provisions in sta tut es ordinari ly should be construed  so as not to perm it delay on the pa rt  of the  public officer to  prejudice privat e rights  or public  intere sts .” This general rule  wa rra nts  that  some at ten­tion  be given to the intere sts  of applicants and foreign governments, and to the Executive  branch concerns which bore upon the above-described compromise legis lative resolu tion of the  full-scope safe guards issue. An automat ic cutoff of these  inte res ts on March 10. 1980, because of government delays in processing  the  license appl ications would seem an unnecessa rily har sh result.

CONCLUSION

The better int erp retation of section 128b. with  respec t to license applications filed p rior  to September 10, 1979, would seem to be th at  the Commission should look to all the circumstances of a given proposal and decide whether, in those, circumstances , approval  of the  proposed expo rt would amount to a circumvention of the  statute . This  is obviously a more difficult task  than rega rdin g March 10. 1980, as an absolute deadline on shipments. However, it is more compatib le with the  statute’s l anguage and with  the legis lative history  indicating that  section 128b. represen ts a compromise intended to permit  some flexibility. Under  this interp reta tion , section 128 is not applicab le to the  two proposed exports to India . Therefore , a decision by the  Preside nt to author ize those  shipments would not constitute a waiver of the s ta tu te  or a p recedent for the approval  of subsequently filed license applications .
J ames H. Miche l, 

Deputy Legal Adviser.
State Department F act Sheet  on Tarapur

SUMMARY

The Pres iden t h as approved the  export of certa in nuclear  fuel and components to India . To with hold these exports would jeopardiz e U.S. interests in the region and  would be harmfu l to U.S. non-prolife ration objectives there. This  pap er provides background on the  issues and addresse s questions which have arisen. 
Nonproliferation considerations

Our fund ame ntal  non-p rolife ration policy objectives, consis tent with  the Nuclear Non-Proliferation Act (NNPA). are  to prevent the spread  of nuclear weapons and sensi tive nuc lear  facil ities  which could con tribute to nuclear explo­sive capabili ties. Approval o f the  proposed exp orts  for  the  Ta rapu r power reac tors  supp orts  these non-proli fera tion policy objectives.

rr Diamond Match Co. v. Vn ite d Sta tes . 181 F. Supp. 952 (Cust. Ct. 1960).
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To withhold these exports  would adversely affect several key non-prolife ration 
pol icie s:

Ind ia has indicated that  the refusa l of the  United Sta tes  to provide fuel 
needed for the Tara pur  facility  will relieve it of its  corresponding obliga tions 
under the re levant agreements. In tha t eve nt :

Ind ia might reprocess U.S.-supplied spent fuel for recycle of plutonium in the 
reactor s—a step which would undercu t our worldwide effort to hold back 
reprocessing and discourage  such use of plutonium in present day reac tors ;

It  might also remove the Tarap ur faci lity from its present coverage under the 
safeguards of the Int ern ational Atomic Energy  Agency—a precedentia l step 
with ominous implications for the ent ire struc tur e of IAEA safeguards . This  
would he th e fi rst case anywhere in which IAEA safe gua rds  were wi thdraw n;

India might also decide to end the  present U.S. ve to over any use of materi al 
already supplied  o ther  than  to fuel Tarapur,  e.g., our veto over use of this  m ate­
rial  for nuclear  explosions. It also could end the present U.S. veto over any 
ret ran sfe r to ano ther country of this materia l. It  could term ina te the  present 
U.S. right to buy any derived plutonium in excess of Indian civil needs as  well 
as end the  prese nt Indian commitment not to use Ta rap ur  to irr ad ia te  any non- 
U.S. fuel.

A cut-off will make a continu ing non-p rolife ration dialogue with Ind ia im­
possible at  a time when we need more tha n ever to sus tain  our discussions on 
thi s concern in the  Sub-continent and when India itse lf is becoming a nuclear 
supplie r. A cut-off of U.S.-supplied fuel for Ta rap ur  at  thi s time would deprive  
the  United Sta tes of the opportunity to discuss its  differences  with  Ind ia on 
nuclear issues in an atmosphere  conducive to progress. Constructive talks would 
not be likely af te r a cut-off.

A cut-off will not advance the objectives of th e NNPA and our non-p rolife ration 
interests in In dia ; it would simply result  in the Ind ians  obta ining fuel from 
othe r sources an d/or  recycling plutonium.

While some may view continued Ta rap ur  supply as a weakening of U.S. non­
prol iferation policy, there is a greater  risk  that  a cut-off could reinforce  the 
percep tions  of many coun tries  of the uni late rali sm of U.S. non-proliferation 
policy and that  the U.S. cannot be counted  on as a reliab le supplie r.

A cut-off will only encourage those in India and in othe r countrie s who argue 
the  need for a full fuel cycle independent of outside suppl iers and inte rnational 
safeguards .
Other foreign policy  considerations

The cris is in Ira n and the  Soviet invasion of Afghanistan  have  profoundly 
affected U.S. secur ity int ere sts  in South and Southwest Asia. We consider it 
vital ly imp ortant to suppor t stabili ty and systematically  bolster our  relat ions 
with  th is region.

We have sought in this context to mainta in and strengthen  cons tructive rela ­
tions with India . It  is the largest, strongest,  and one of the most s table count ries 
in the are a. The policies i t adopts on such issues of concern to the U.S. as  re lations 
with Pak istan and China, Afghanistan, Kampuchean recognition , U.S. naval 
presence  in the Ind ian Oc ean; and inte rna tional  economic a ffai rs are  important 
and  influential.

Indo-United States rela tions have  not always been smooth. Our policy percep­
tions and intere sts  do not alwa ys coincide. We believe, however, th at  the best 
way to influence Ind ia to adop t policies beneficial to U.S. inte res ts is to try  to 
build a reliable and m atu re b ila teral relat ionship.

Ta rap ur has become a cruc ial indicato r to the  Indians  of the seriousness with 
which we view our rela tionship  with  them. A positive decision on Ta rap ur  will 
help allay  apprehens ions about U.S. constancy  and  U.S. policies on issues sensi­
tive to India, such a s our  relations w ith China and Pakistan.

A break in our  fuel supply would damage  our broa der rela tionship  with  India 
withou t any comm ensurate gains—and with potent ial losses—on the non­
pro life ration side. Moreover, the  Soviets would seek to take furth er polit ical 
advanta ge by supplying India with  any needed fuel. We have ju st  seen in the 
$1.6 billion arm s deal the  use they make of the ir resources to influence India. 
We can’t afford a t this  cri tical time to deal ourselves out of the game by reducing 
our links w ith this key South Asian player.



BACKGROUND

The Tarapur Agreement and the NNPA
Under a 1963 agreement with  India , the United Sta tes agreed to supply India, 

in accordance with the  terms of a supply con trac t which was subsequently con­
cluded, with all  of the  enriched uran ium needed to opera te two U.S.-supplied 
nuclear power reactor s located a t Ta rap ur  dur ing the ir thir ty-y ear  life span. In 
return  Ind ia agreed, among other things, to use only U.S.-supplied fuel, to allow 
the  appl ication of IAEA safeguards to this  mater ial, not to use it for any nucle ar 
weapons or othe r mil itar y purpose, and not to ret ran sfe r or reprocess  the  fuel 
without U.S. consent.

In 1974, Ind ia exploded a nuclear device using  plutonium produced from a 
Canadian-suppl ied research  reac tor and most likely  some U.S.-supplied heavy 
water. Both were supplied w ithout safegua rds  arran gem ents  but with  the  under­
standing  that  they  would be used only for peacefu l purposes. The Ind ians c laimed 
that  the ir explosion did not  violate this und ers tanding since it was a “peaceful 
nuclear explosion .” As a resu lt, the U.S. sough t and obtained clarif ication from 
Ind ia concerning the  Ta rap ur  agreem ent th at  U.S.-supplied fuel would be used 
only at  the Ta rapu r nuclear  power sta tion and thu s not for any nuclear  
explosion device.

In 1978 the Congress passed and the  President  signed the  Nuclear Non- 
Pro life ration Act (NNPA). Among its  provis ions is a requ irement th at  a non­
nuclear weapons sta te such as India have all of its  nuclear faci litie s unde r 
internatio nal  sa feguards  (full-scope safe gua rds) in o rder to receive U.S. nuclear 
fuel unless the Pres iden t, subject to Congressional veto, waives  this requirement. 
The NNPA, however, delays  the  application of this crite rion.  Specifically, the 
law provides that  the full-scope safeguard provision in the law (Section  128 of 
the  Atomic Energy Act, a s amended) will not apply to expo rt applications filed 
prior to September  10, 1979 fo r exports which “would” begin prior to March 10, 
1980?

Although Ind ia has  accepted inte rna tional  safe gua rds  on the  U.S. mater ial 
supplied to Ta rap ur  and other materia l supplied  from abroad , it also has  a 
number of indigenously developed nuclear  faci litie s which are  not subjec t to 
safeg uards . Over the las t two years we have urged  Ind ia to agree  to place these  
faci litie s und er safegua rds, but  it  has re fused.

There  are two pending applications for nuc lear fuel for Tarapur , both of which 
were filed before the  relevan t deadline in the  law. The  Execu tive Branch recom­
mended to  the NRC in March 1979 that  the  first license be issued.

Subsequently,  the  E xecu tive Branch in May 1980 recommended to the  Nuclear 
Regulatory Commission th at  the two fuel licenses, as well a s licenses for replace­
ment pa rts  for  the  reactors,  be issued. In its recommendat ions the Execu tive 
Branch sta ted  that  the  sta tutory  export cr ite ria  had  been met. that  the  full- 
scope safegua rd requ irement did not apply to those licenses, and th at  withholding 
the  exports would not be suppor tive of U.S. non-proli ferat ion objectives and 
would jeopardiz e b roader  U.S. interests in the  region.

On May 16, 1980, the Nuclear Regulatory Commission decided that  it was un­
able to determine  th at  these expor t licenses as well as the  licenses for replace­
ment  parts  for the  Ta rap ur  reactors meet the  sta tut ory expor t crit eria. The 
Commission therefo re referre d all of these  appl ications to the  Preside nt for  de­
cision pursuant  to Section 126b(2) of the Atomic Energy Act. as amended.

The  NRC m aintained that  the full-scope safeguard crite rion  does apply to the 
two fuel licenses since, in the view of the  Commission, this requirement is 
absolute with  respect to any e xport made a fte r March 10.1980. irrespec tive of the 
date of the  license applicat ion, the  scheduled  export date,  o r any o ther considera­
tions.

The Commission noted, however, that  it s inability  to i ssue these  licenses should 
not be read as a recommendation  one way or the  oth er on the proposed exports 
and that  the President  may in such cases author ize  the  export by Execu tive 
Order if he finds “th at  withholding the proposed export would be seriously prej­
udicia l to the achievement of United States non-p rolife ration objectives or would 
otherwise jeopardize the common defense and  secu rity .”

1 Since tlic NRC and Executive Branch views differ on its  inte rpre tatio n, a detailed analy sis of Section 128 is attached.
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In  making a decision to move forwa rd with  the  e xports , the  Execut ive Bran ch 
ha s taken the following f actors  into consid eratio n :

Nonp rolif erati on aspects .—The cont inuation of the U.S. su pply of nuclear  fuel 
to Ind ia has been interp reted by some in the  United Sta tes  and abroad as an 
indicati on th at  the Unite d Sta tes is backing away  from its  commitm ent to non­
prolifer ation. This is not the  case. The Adm inis trat ion rem ains  firmly committe d 
to preven ting the  spread of nuclear explosives, and to the univ ersal acceptance 
of s afeg uard s on al l peaceful  nu clea r act ivitie s.

Terminating  nuclear  supply to Ind ia at  this time would not promote  achieve ­
ment  of these  objectives, and there would be sub sta ntial non-prolife ration  costs 
involved. Ind ia has  sta ted  its  view th at  the  end of U.S. supply unde r the 1963 
agreement would con stitute  groun ds for Ind ia to renounce its obligations und er 
th is agreement. Conti nuati on of controls on the  U.S.-supplied fuel now in Ind ia 
would ther efor e be p laced in jeopard y. In such an even tual ity the Ind ians  would 
almo st certa inly  reproce ss the  U.S.-origin spen t fuel  in Ind ia and use the  plu­
tonium as fu rth er fuel  for the  Ta rapu r reac tors . Such a consequence of a cut-off 
would be damaging to our  worldwide efforts  to hold back reproce ssing and pre­
vent recycling. If  the exis ting  safegu ards on the  Ta rapu r reactor s and fuel are  
lost, it would be the firs t such insta nce and a seriou s blow to the intern ational 
safe gua rds regime.

In addit ion, the end of nuc lear  supply would make a dialog ue with  Ind ia on 
non-proli ferati on issues  impossible and elim inate  whatev er influence we have 
on Ind ia’s n uclear program. The cont inua tion  of this  dialogue does not of course  
promise th at  we will be successful in reconciling our differences, but  an end 
to these discu ssions would en sure  th at  no pro gress would be made.

It  is also imp orta nt th at  the United Stat es meet nuclear  supply commitments  
th at  are  cons isten t with  U.S. law and policy in ord er to avoid damage to our 
rep uta tion as a relia ble supplie r. As noted  above, the Execu tive Branch believes 
th at  these expo rts are  n ot affected by the full scope sa feg uar d crite rion  and meet 
the  oth er U.S. nuc lear expo rt cri ter ia ; the ir approval  would enhance our rep uta ­
tion in this re gard.

Ind ia is one of the “second generati on” supp lier countrie s and will have the 
cap abil ity to become a significa nt exporte r of  nuclear  technology and components 
dur ing  the next 10-1 5 years . So fa r the Ind ian s have  taken a thoroughly 
responsible  stance in intern ational nucle ar commerce. In dia’s contin uing asso­
ciati on with us and  other supplier countries in a cooperative atmo sphere will 
affect the futur e clima te in which Ind ian supp lier policies evolve.

Regio nal political considerat ions.—The vir tua l collapse  of Ira n and the Soviet 
invasion of Afgh anist an have profoun dly affected  U.S. security inte res ts in 
South  and Southwest Asia. We consider  it vita lly imp ortant  to promote stab ility  
and systematic ally bolster our rela tions with this region, partic ula rly  with those 
cou ntri es which can play a role in checking any fu ture  Soviet expansion.

Construct ive and useful rela tion s with any country  depend on a web of ties 
which taken together form the  f abr ic of a tota l rela tionship . Pa rticul arly at  this  
time  o f c risis  in the region, it is not in U.S. inte res ts to deal ourselve s out of the 
game by reducing our links to imp orta nt coun tries . We risk  being viewed as 
irre lev ant to the needs an d con cerns of the region.

The main tenan ce and stren gthenin g of good, cooperative  rela tion s between 
the  United  States and Indi a is clearly in our inte res t. Ind ia is the large st, 
stronges t, and one of the most stable coun tries  in the  South Asian area . It  shares 
with us imp orta nt demo cratic  values. It  is a lead er of the  moderate group  
in the Non-Aligned Movement and plays a signif icant role in inte rna tional  
forum s. The policies it adopt s on issues of concern to the Unite d Stat es such as 
relatio ns with Pak ista n and China, Afgh anistan, Kampuchean recognition, 
U.S. nav al presence  in the  Indian Ocean, and int ern ation al economic affa irs can 
be im portant and influen tial.

Indo-United Sta tes rela tion s have  not alwa ys been smooth. Our policy percep­
tions  and inte res ts do not always coincide. The re have been many times when 
we would have pref erre d th at  India take positions closer  to ours. At the same 
time, we should recognize th at  in pursuing its independent role Mrs. Gand hi’s 
government has  taken positio ns on several imp ortant  ma tte rs which we can  wel­
come and has signalle d to us th at  it wan ts a con stru ctiv e relati onship. It  has 
moved from a pro-Soviet view of Afgh anistan to oppose the  Soviet invasion and 
call for prompt Soviet, withdrawa l. Mrs. Gandhi has  personally spoken out
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again st criti cs of the Ira n rescue operation. In sha rp contr as t to  e arl ier  negative  
Ind ian  positions, her government has  had lit tle  comment  on the  U.S. buildup 
in the  Ind ian Ocean. Despite campaign pledges, it  has  not  yet  recognized the  
Vietnamese-installed  regime in Kampuchea.

We believe that  the best way to influence Ind ia to adopt policies most bene- *
flcial to U.S. inte res ts is to build a reliable and  mult i-faceted bil ate ral  rela tion ­
ship. The Tarap ur issue is highly imp ortant in thi s regard. Affecting the  supply 
of elect ricity to the industr ialized  are a of Western India, it has  taken on per­
haps exaggerated significance in Indo-United Sta tes rela tions. Many in Ind ia 
see it as a litmus tes t of U.S. intere st in mainta inin g good rela tions and of our •*
recognit ion of the importance  of construct ive Indo-U nited States ties to our  
broader foreign policy concerns in South and Southwest  Asia.

A positive decision on Ta rap ur  will help to encourage Ind ia to act  in ways  
favorable to us in the  longer run  as it  faces up to the  new situ atio n posed for 
South Asia by the likelihood of a long-term Soviet presence in Afghanistan. It  
will also help allay  Ind ian apprehensions about U.S. policies in are as sensit ive 
to India. For example, Ind ian  perceptions of our  relatio ns with China and 
Pakis tan  are  l ikely to be influenced by the conclusions the  Ind ians  d raw regard ­
ing our  inte res ts in India, as demonst rated  by our  handling of the  Ta rapu r 
issue.

A cut-off of  nuclear fuel would have the reverse impact. Moreover, the  setback 
to U.S. inte rest s which disapproval of the  exports  would bring abou t will be 
made more serious  by the probability  that  the Soviet Union will move promptly 
to reap benefits from our  negat ive action. They have  alre ady  offered to supply 
the  Indians  with  enriched uran ium for Ta rap ur  if we fai l to do so. We have 
ju st  seen in the $1.6 billion cut -rat e arms deal the use they make of their  
resources to influence India. We can't afford to deal ourselves out of India ju st  
as the  Soviets are  dem onst ratin g the  importance  they att ach to this  key South 
Asian player .

Considerations related to the applicability  of the full-scope safeguards pro­
vision .—The Pre sident ’s decision to authorize these  exports is based on his 
dete rmination that  withholding these  expo rts “would be seriously prejudic ial 
to the  achievement of United States nonprol ifera tion objectives and would 
otherwise  jeopardize the  common defense and secu rity .” This  action does not 
require  a dete rmination  th at  the  full-scope safe gua rd crit erion of Section 128 
of the  Atomic Energy  Act or other requ irements of that  Act or the  NNPA are  
met. Nevertheless, the  Executive Branch disag rees with  the  Commission’s view 
th at  the  full-scope safeguard criterion of the  law applied  to the two fuel appli­
cat ions and tha t, in effect, a waiv er of Section 128 is therefo re involved in ap­
proving these exports. In the  view of the Execu tive Branch  the legislative  
his tory  of this  section of the  NNPA supports the view th at  the September 10,
1079 deadline in the law concern ing filing of exp ort license applications is the date 
cer tain for application of the  Section 128 criterion  and is not mean t to apply to 
applications under which the  first shipm ent was reasonably planned to occur 
pr ior  to March 10, 1980 abse nt some indication  of circumvention of the Sep­
tember 10, 1979 filing deadline. In these cases, the  exports  in question were rea ­
sonably planned  to occur before  March 10, 1980 and  the  f ail ure of the shipments 
to be made in thi s time period  was due to delays  on the  processing of these  
appl ications w ithin  the  U.S. Government. *

The Chairman. Thank  you very much, Secretary  Christopher.
Ambassador Smith, do you have a statement to present to us at 

this time?
Ambassador Smith. I have no statement, Mr. Chairman. *
The Chairman. Senator Glenn, did you have a statement you wished 

to make at this time, or would you prefer to wait  ?
Senator Glenn. I  believe I  can make my sta tement when my time 

comes up in the first round of questioning.
The Chairman. Very well. Thank you.
Mr. Secretary, the reasons you give for  the decision are all pertinent 

and plausible. But, it would seem to me th at these reasons as easily 
could be given next year or the following year for continued ship­
ments to India as they can be given now.
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When you say th at this decision rests upon a determination by the 
administration  tha t the applications for the shipments came within 
the grace period and that  it  is not to be a precedent for decisions filed

* afte r December 10,1979, there is a suggestion there th at this is where 
we intend to draw the line. But, on the next page, you tell us not to 
take tha t too seriously because you do not want to rule out the possi­
bility of additional supplies in the future , when, presumably, you

► could not say that the application fell w ithin the grace period.
Is that not true ?
Mr. Christopher. Yes; Mr. Chairman, what you say is true. But I 

would emphasize the unique character of these two applications. They 
reflect on agreement entered into in 1963, under which we were obli­
gated to supply fuel for these reactors. We are in a situation where 
tha t agreement still is in effect. It  has impor tant benefits for the 
United States  as well as for India.

We th ink that in the grace period it is desirable, from the stand­
point of U.S. interests, to carry out tha t agreement. We are not t ryin g 
to pass on future situations. I think it is only prudent to keep fu ture 
issues open. Indeed, the statute itself does provide an opportun ity for 
a Presidential waiver even afte r the grace period.

What I would be emphasizing here now is the unique situation in 
which we find ourselves: two applica tions within the grace period for 
fuel under a contract which the Indians regard as binding.

The Chairman. How long will the contract last under its terms?
Mr. Christopher. Well, the obligation, which is to provide fuel for 

the reactors th rough out their  lives, which is estimated to be 30 years 
from the original date, runs until  1993.

The Chairman. According to the  news account, the article that  ap­
peared in this morning's  New York Times, a five-member Nuclear 
Regulatory Commission, act ing unanimously, announced on May 16 
that  the shipments would violate the 1978 Nuclear Non-Prolifera tion 
Act, which prohibits all nuclear sales to countries which refuse com­
prehensive nuclear safeguards a fte r March 10 of this  year.

Now I  take it to be the admin istrat ion’s position th at it rejects the 
conclusions of the Nuclear Regulatory Commission that the Pres i­
dent’s decision is a violation of the law.

Mr. Christopher. Mr. Chairman,  on the broad question as to 
whether or not the exports should go forward, I think  it  is accurate to

* say that  the Commission made no recommendation on the substance 
of the matter. What the Commission did was to indicate tha t in its 
view of the law, the applica tions were not filed within the grace period.

We differ on that evaluation of the law, both as to the matter of it s
* text and its legislative history.

I think  the Commission cer tainly would recognize that  the power 
resides in the President to go ahead with the exports, subject to the 
statutory scheme. We are in a situation where the Commission has 
played i ts role. Now the President  has acted in issuing the Executive 
order and we are in the  thir d phase in which the Congress will decide 
whether or not to exercise its power under the statute.

I think  a t the present time there is no violation of the general pro­
visions and structu re of the statute.
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The  Chairman . I f  the Congress susta ins  the decis ion which the  
Presi dent has t ake n, wh at  does th at  do  to the  c red ibili ty  of our whole 
no np rolifera tio n po licy  ?

Mr. Christopher. Mr.  Ch airma n, th at  is a very pe rti ne nt  and 
sea rch ing  quest ion. My view has  been th at , on balance,  it  str ength ens 
our  non proli fer ati on  policy r athe r th an  weakens  it.

I say th is fo r several  reasons. F ir st , it  does enhance the sta tu s of 
the  U ni ted  S tat es  as a  r elia ble  suppli er.  One o f th e problems we hav e 
aro und the  world w ith  othe r countr ies  is  our  rep utat ion fo r re lia bi lit y 
in the  supply of nucle ar fue l fo r p eac efu l purposes. As  more an d more 
cou ntr ies  are findin g th e need fo r al te rnat ives  to  oil, our rel iabi lit y 
becomes of gr ea t imp ortanc e. I f  we de fa ul t on an  agreem ent  th a t we 
entered into wi th  In di a or  do no t ca rry  ou t its  purposes, I  th in k th at  
rep utati on  is cal led into question .

Second, if  we do no t go fo rw ard with  these shipm ents, we give 
In di a a strong argume nt for fee ling its elf  fre e not to comply wi th 
the  commitmen ts or  obligat ion s in  the 1963 agreement , and  thus  feeling 
itself  free  to do wh ate ver  it wants  to do wi th  the nucle ar fue l th at  
it  has in wh ate ver  fo rm it  now exis ts in  In dia.

I  t hink  t hat  w ould  be a very  un fo rtu na te  s itu at ion to have happen.  
In di a migh t tu rn  to v arious regimes t hat  would  be quite a dverse to  ou r 
no np rolifera tio n policy .

So, alt hough I  th in k the mat ter is o ne on wh ich  t he re are  plausible  
arg um ents on both sides , I th ink it  wou ld enh ance our no np ro lif era­
tio n policy r at he r th an  set  it  back.

I would say, as a th ird  point  on tha t,  Mr . C ha irm an , that  th e unique 
ch ara cte r o f these  par tic ul ar  ap pli ca tio ns  p rev ents it fro m ha ving  any 
bro ad pre ced ent ial  effect.

Am bassador Sm ith , who is the Am bassador at  La rge in  charg e of 
nonp ro liferati on  policy, should hav e a chance, if  you are  wi llin g, to  
add ress th at  key question.

The Chairman. Yes ; M r. A mbassa dor .
Am bassador S mit h . Mr. C ha irm an , I  wou ld m erely st ress Mr . C hr is­

toph er ’s las t po int , th a t is, it  is no t ju st  the decis ion at  which  you 
should look when you ask  t he  questio n about cre dib ilit y, bu t it  is the  
decis ion plus  its  consequences. To  my m ind , th at co mbina tion  obv ious ly 
would res ult  in a v ery  bad setback  f or  o ur  n on prol ife ra tio n policy.

I f  we h ave  a coun try  th at  is at  lib er ty  according  t o its  likes to  use 
plu ton ium  fro m our fue l to run its  prese nt generat ion  rea cto rs,  if  
it  tu rns to the Sov iet Union  to  replace  us,  i f it  says to inspec tors fro m 
Vienna , whi ch it  will  be at  lib er ty  according  to its  in te rp re ta tio n of 
its  oblig atio n to do, and says ge t o ut  o f h ere , we h ave  i t fro m t he  be st 
au thor ity  in the  agen cy th at  t hat  w ould be a very bad  body-blo w fo r 
the  whole str uc ture  of  saf eguards  aro un d th e wor ld. So, I  th ink,  if 
you look at  t hi s decis ion and  its  consequences, th e clear we igh t of  t he  
evidence is again st can cel ing  t hi s co ntr ac t a t th is  time , if  yo ur  main 
intere st is nonproli fer ati on .

The Chairman . Well. I follow yo ur  a rgu me nt.  T thi nk  i t ha s force . 
Bu t if  we pe rm it the shipm ent to In di a,  if  we ins ist  t hat th is  is even 
a uniq ue sit ua tio n and is not  to be rega rded  as a preced ent , can  we 
rea lly  expect to ins ist  th at  Brazil or  Arg en tin a or  any  othe r coun try  
to which we m ay be ma kin g shipm ent s in th e fu tu re  a ccept fu ll scope 
safeg uards  as a condi tion  of our  cooperatio n w ith  it?
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Mr. Christopher. Yes; Mr. Chairman.
There are only very few cases tha t have any comparability to this 

at all. I think each of those cases we could demonstrate to the satis- 
*• faction of the committee will no t present the same problems.

In  Brazil they have what a re de facto full scope safeguards. Spain, 
which is one of the few other cases where there are applications in 
this ear lier period, we feel quite confident is moving in the same direc- 

*• tion, as in Argentina.
The four th country involved is South Africa. We have made it 

plain to South Africa tha t we are not going to furnish any nuclear 
fuel unless it accepts ful l scope safeguards and go even furth er, and 
to agree to the regime of the N PT.

So, I think  the precedential effect on other countries will not be 
great.

The Chairman. Mr. Secretary, you are not really contending, are 
you, tha t your problems in convincing these other countries are going 
to be eased by this decision ?

Mr. Christopher. No; I don’t think they will be eased by this 
decision. B ut 1 think  they have been convinced or will be convinced 
notwi thstand ing this decision. I think they recognize the unique 
character of it and the fact tha t it does no t provide an argument 
for them to escape full scope safeguards.

The Chairman. Very well.
Senator Percy , do you have questions ?
Senator P ercy. I would yield to Senator Cohen, if I may.
The Chairman. Senator Cohen.
Senator Cohen. Mr. Chairman and Senator Percy, than k you very 

much. Since I just  arrived, I would prefe r to pass at this  time.
The Chairman. Senator Pell.
Senator  Pell. Thank you, Mr. Chairman.
Exactly how long do you consider the grace period should extend, 

Mr. Secretary?  According to the act, it is 18 months or 24 months, 
depending on different circumstances.

Won’t the same question come up again in 3 or 4 years and will the 
argument then be t ha t the grace period should be extended? What 
would be the view of the administrat ion ?

Mr. Christopher. On that point, Senator Pell, I think the law is 
clear. The statute establishes the date of September 10, 1979 as the

* deadline for applications. Any applicat ion for an export tha t is filed 
afte r tha t time clearly is out of the grace period.

The other date in the s tatute  is March 10, 1980, which in our view 
is a date intended to prevent the circumvention of the law through rt

* highly unusual export.
In other words, if  an application was filed p rior to September 10, 

1979, but with no possibility or expectation tha t the export  could 
take place by March 10, 1979, then it would not be within the grace 
period.

We regard these two as being within the grace period because they 
were filed before September 10, 1979, with the reasonable expectation 
tha t tho export could take place by March 10, 1980. The exports have 
not taken place by th at date, but for reasons which I think could not 
be laid at the door of India.
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Senator Pell, there is only a very narrow category of applications 
which might be involved of those filed before September 10, 1979, 
and tha t is not a date tha t is likely to slip, nor are we ever likely to 
argue—indeed, I commit us not to argue—tha t an application filed * 
after  that time would be within the grace period.

Senator Pell. W hat we are talk ing about, really, is a dozen more 
years for the life of these reactors, isn’t tha t correct—into the early 
1990’s? *

Mr. Christopher. Yes; Senator Pell.
But we would not argue, and I commit us not to argue, that an 

application filed in the future—that is, a fter September 10, 1979—is 
within the grace period.

Senator Pell. But this application is supposed to take  care of the 
reactors at Tarapur until they become obsolete, in the 1990’s, isn’t 
that  correct ?

Mr. Christopher. No, sir.
These two applications will cover only the period of the  next year 

or two. This question will have to be faced again at that  time.
Now the President does have the power to make a waiver with re ­

spect to applications filed in the future. But  he could not contend, and 
would not contend, at tha t time tha t they were filed wi thin the grace 
period.

Senator P ell. In other words, when the question comes up again 
several years from now, they would not be able to use the grace period 
argument, correct?

Mr. Christopher. Exactly.
Senator P ell. For how long a period of time will the export tha t you 

propose be sufficient ?
Mr. Christopher. Fo r a year or two.
Senator Pell. But there is quite  a difference between a year and 

two.
Mr. Christopher. Senator, I would have to say that  this question 

may be back at this  time next year.
But it is an important year in our relationships with India and 

in our relations with Southwest Asia.
Senator Pell. Isn ’t it correct, too, tha t the Nuclear Regulatory  

Commission rejects the State Department’s interpretation tha t the 
exports still can take place after March 10,1980?

Mr. Christopher. T hat  agency has a different in terpre tation  of the *
law. Senator Pell. As I read its decision, it says tha t not only must the 
application be filed before September 10,1979, but the expor t actually 
must have been made before March 10, 1980. The Legal Adviser of 
the Sta te Department has advised us to the contrary. T think that that  
argument.has the bet ter of the case.

But, in any event. I think  there is no doubt of the President’s power 
to go ahead.

Senator P ell. I  believe that  some of the more technically proficient 
people than I in th is field believe that the material India  already has 
in its stockpile would allow that country to operate these reactors until 
the mid-1980’s. I  have been informed tha t the Indians already have 18 
months of fuel on hand right now.
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►

Would this accord with your own thoughts or not?
Mr. Christopher. No.
Senator Pell. In  other words, if this is granted, nothing more has to happen until 1985 or so ?
Mr. Christopher. I would like to ask Ambassador Smith to address that. But le t me say that  I find tha t to be more optimistic than  I  would be prepared to be in candor with the committee. I think we will find applications back from India before the mid-1980’s. But  I would ask Ambassador Smith to comment on that , if I  may.
Ambassador S mith. Senator Pell, I think about 1983 is the reason­able period to think about how long India could operate Tarap ur with these two licenses.
There is an additional problem here in th at they manufacture  the ir own fuel elements out of our low-enriched uranium. They presently  are hur ting  for a lack of feed supply for thei r manufactur ing facility there. This  is another reason why it  is important that  they get on with the shipments, because i f we don’t, it is my belief that tha t fuel fa bri ­cation plan t will have to go down in a couple of months.
Senator Pell. Would it be correct tha t they have now on hand an 18-month supply ?
Ambassador Smith. I have heard tha t figure.
Senator Pell. In other words, this is a very important year. We could wait a year, but they still would have 6 months ?
Ambassador Smith . Well, if you waited a year, the' first consequence would be t ha t t heir  fuel fabricat ion plan t would have to go down, a t considerable economic consequence to them.
Also, you would be in jeopardy of the Indians saying tha t we had violated the agreement. They had these applications in before the deadline. I think  one' of them has been in since 1978.
If  we said well, wait a lit tle longer, I  think  most likely they would say well, we are sorry, but you have not fulfilled your obligation to supply us, so we are free.
Senator  Pell. From a political viewpoint, what would be the re­lationship between this sale and our nonproli feration policy toward Pakistan ? Would Pakis tan expect similar  lenient treatm ent in your view ? J

Mr. Christopher. Senator Pt ll,  I would not expect Pakistan to be pleased with the approval of these exports. But, at the same time, I would not expect it  to have any decisive effect on the nonproli feration policies of Pakistan or  its nuclear plans.
I would think they are going ahead on a program and what is done here would not affect it one way or the other.
Let me put i t in another way. I f the President were to have denied these applications, I would not expect any different attitude on the pait of the Pakistanis with respect to thei r own nuclear program.
If  I may, I would like to add to Ambassador S mith ’s comments.Id o  not think  it a reasonable al ternat ive to wait a year and then decide on these applications. My best judgment is t ha t if we do not decide in this Congress on this  period, the India ns will make otlieiflwm ian <J  Yl 1 o«Xe °S t t  US  °PP° r t u n i t y t 0  go forward and keer them bound to the 1963 agreement. 1
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Senator  P ell. Do you  th ink there is any chance th at  the In di an  
Gov ernm ent migh t agre e to fu ll scope sa feg uards  if  Pa ki stan  did the  
same?

Mr. Christopher. One of the  reasons we wa nt  to go fo rw ard is to 
give us an op po rtu ni ty  to ta lk  wi th bo th countri es.

Th is tim e cou ld be very prec ious  in wo rking  out an arrang em en t 
th at  migh t enhance ou r no np ro lif erati on  pol icies in both countri es.

Sena tor  P ell. I would hope th at  mi gh t be the case.
Am bassador Smit h . May  I  supple me nt the ans wer to y ou r quest ion,  

Sena tor  ?
Senator  P ell. Ple ase .
Am bassador Smit h . As you know,  S en ato r Pe ll,  we do n ot  have any  

nuc lea r expo rt rel ati ons wi th Pa ki stan , so there is quite a difference. 
We have  to cu t off th at  co un try ’s economic aid u nd er  a dif fer ent sta tut e.

I w’ould also say th at  to  my m ind  one  of  the g rea tes t t hr ea ts  th at  we 
see today is in the Pa ki stan i prog ram , an d one of  the g rea test possible 
solu tion s to th at  is some so rt of  Pa ki st an -Ind ian rel ationship.

Ou r ab ili ty  to  influence th at  rel ati on sh ip in  a pos itive dir ec tio n I 
th ink wil l be pu t at  an  end i f we cu t off In dia ’s nu cle ar sup ply . I  th ink 
th at  is a very  stron g reason for  not  cu tti ng  it  off.

Senator  P ell [ pres id ing] . T ha nk  you.
Sena tor  P erc y.
Senator  P ercy. Than k you.
Mr. Secre tary, we welcome both you  and Am bas sad or Sm ith  very 

much.  This  is a to ugh problem. I t  does involve m any  int err ela tio nship s.
As I  mentioned in my ope ning comm ents,  t he  Ne ar Eas t is te rr ib ly  

im po rta nt  to us tod ay because of Afg ha nistan  a nd  the  imp lications of 
th at  s ituation .

I wonder  if  you could comm ent on the arm s sale from the Sov iet 
Un ion  to In di a,  exce edin g several b ill ion  do lla rs on hi gh ly concessional 
term s, th e likes o f w hich I  have no t seen before , a nd  i nvolv ing  comba t 
vehicles , an tit an k and  ai r defense miss iles,  M IGs, guide d missi les, pa ­
tro l cr af t an d othe r e quipment . Do you  t hi nk  i t was in any  w ay inf lu­
enced by the desi re of  the  Sov iet Un ion  to have an influence wi th 
In di a wi th respec t to th at  coun try ’s at tit ud e on Af gh an ist an ?

Mr. Christopher. S enato r Percy , the  arm s dea l conc luded between 
the  Soviet Union  and In di a had been in the  course of neg oti ation  fo r 
almost 2 years.  Th is is not som eth ing  t hat  M rs. Ga ndhi began. I t  was 
begun under Desai  and  was contin ued  und er  his  successor and  was con ­
cluded by Mrs . G andhi.

Unque stio nab ly, the  Sov iet Un ion  is us ing  its  resources to  tr y  to 
build  a m ore solid r ela tio nship  w ith  Ind ia . I  th in k th at  is a con tinuin g 
ma tte r, and  probably the inducement to br in g the agre ement  t o a con­
clusion reflec ted the  tensions  in  the  a rea  and  pa rt icul ar ly  reflec ted the 
Af gh an ist an  s ituation .

I  re ga rd  th at  arm s deal as a reason fo r a pp roving  these  ap pli cat ion s, 
ra th er  th an  tu rn in g them  down. I  t hi nk  i t would be the h eig ht of  fo lly  
fo r us, at  th is  po int , when keeping In di a in a rel ati ve ly non alined  
framewo rk is so im po rta nt  for us. to  give  I nd ia  an ir ri ta nt in ou r re ­
lat ion ship th at sim ply  would pla y in to  the ha nd s of  those who would  
be su pp or tin g the  Sov iets  and  who wou ld be an ti-Un ite d State s in 
outlook.



It  also is impor tant to keep this arms deal in some perspective too. I t 
was only about a year ago tha t the United Kingdom entered into a $1.2 
billion arms transaction with Ind ia for the sale of J agua r a ircraf t to 
India. This is p art  of the constant  struggle t ha t goes on in countries in 
a nonalined status. I think we need to use our best resources and our 
greates t ingenuity to make sure tha t those countries stay out of the 
Soviet orbit.

The invasion of Afghanistan I think has had a more profound ef­
fect on Indian opinion than is yet  apparent. It  would be my feeling 
tha t over the next 6 to 12 months we will see the effect of tha t invasion 
on Ind ian policy. I want us to be in the position of being able to take 
advantage  of what I am sure is a very strong and adverse impact of 
tha t invasion on India .

For  us, in these circumstances, to turn down this export and to throw 
tha t irr itant into our relationship would be ill advised.

Senator  Percy. Are  you rath er pleased, as I am, tha t despite this 
very large arms sale India has stood firm in its opposition to the 
Soviet action in Afghanis tan ?

Mr. Christopher. Yes.
I think  it is a convincing indication of the  depth of the concern, per­

haps not all publicly expressed, by the Indians about the Afghan 
invasion.

India has moved, Mrs. Gandhi has moved, from a ra ther uncritical 
attitude about the invasion to one which is critical and one which calls 
for Soviet withdrawal.

I would not want to underestimate the importance of the Soviet 
Union as an arms supplier  for India. Tha t has been going on for a long 
time. It  is a matte r of concern to us. If  the Soviets are the arms supplier 
to India, I think we would want to avoid their also becoming the  en­
ergy supplier to India . If  we tu rn our backs on these licenses, that  is 
what will happen.

Senator  Percy. Is there any doubt in your mind tha t if we did reject 
this license, India would be able to and probably would purchase en­
riched uranium from the Sovie t Union ?

Mr. Christopher. I think  tha t is the likelihood, Senator Percy.
They might try  some local reprocessing which would have adverse 

consequences as well.
My information, certainly my assumption is tha t the Soviet Union 

would be ready to move in behind us and w’ould be delighted to do so.
Senator Percy. Dr. Rowen and Senator Cranston yesterday pointed 

out the importance of our relationship with Pakis tan, and I concur 
with th at view. Our relationship with Pakistan is very importan t from 
many standpoints.

They felt tha t the honoring of this contract would harm our rela­
tionship with Pakistan .

We recently agreed to sell 3,700 TOW antitank missiles to India , 
however. In  your judgment, would Pakis tan look more critically upon 
tha t part icula r sale of conventional arms than it would upon supplying 
fuel for nuclear power usage ?

Mr. Christopher. Senator Percy, as I said, perhaps when you were 
out of the room, I  feel sure t hat  Pakistan will not be pleased and cer­
tainly  will not  express pleasure over our going ahead with these sales.
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On the other hand, I  think the implication of your question is correct. 
Pakistan is far less likely to be basically concerned over our carrying 
out a 1963 agreement with India  than  it would be to an enhanced 
military supply relationship.

I th ink it  is quite unwise for us to be governed solely by the reaction 
of another country in the region, or particularly  by its public reaction. 
We have to take into account the effect on them. We have to do what is 
in the interests of  the United States, though, and tha t requires a very 
careful judgment in each instance. We should not be instantaneously 
reactive to what the press in another country might be saying.

Senator Percy. I  agree with you tha t tha t is in our self-interest. 
Obviously, it is in our self-interest also to work in cooperation with 
many of our allies, as in Europe, for instance, on policies tha t affect 
all of us. I am sure tha t we have consulted through the years with 
European powers who are nuclear powers as to what it would be wise 
for us to do to a rrest proliferat ion. They have judgments on this  and 
we have exchanged ideas with them, undoubtedly.

Has anyone discussed this dilemma with our European allies? They 
are well aware of our law. Do we have any judgment as to whether or  
not, i f this sale were made, it would, in effect, pu t into jeopardy our 
whole nonprol iferation policy?

Mr. Christopher. Senator, I think  the world is well aware of this 
particular issue. It  is discussed frequently at conventions or confer­
ences. I t was cer tainly before the 44 countries tha t convened in the 
so-called TNFCE Conference. W ithout  attr ibuting  views to any par ­
ticula r country, I  would say that i f we did not go ahead and fulfill our 
part  of this bargain , it would enhance the concern of our European 
allies about our reliability as a supplier in this field.

Senator Percy. Dr. Bowen suggested yesterday that  this would be 
a irood time to establish a requirement for the return of spent fuel. 
TTe believes that  we should try  to get agreement from the Indians on 
the return of the spent fuel from Tar apu r to the United  States.

What are the implications of his proposal ? Is it likely that if his 
proposal were implemented and we made the request, Indi a would 
agree ?

Mr. C hristopher. T think I will ask Ambassador Smith to answer 
thi’t question.

Let me sav simply that T think it is quite unlikely, but I would 
ask him to enlarge upon that  answer.

Ambassador Smith. The implications are that,  first, it would be 
very costly. I have seen estimates of $50 million to $100 million to 
take back tha t spent fuel.

Second, and perhaps more importantly. would lie the question of 
in what State would we store this spent fuel ?

Senator Percy. Well, I am not offering the State of Illinois. We 
have a little  problem with spent fuel right now. [General laughter.]

Ambassador S mith. We have not had very much success or interest 
in getting States to take foreign spent fuel, let alone domestic spent 
fuel.

We have talked to the Indians about this  possibility, but I think 
they are not interested in discussing things like that  with us until 
they know what our decision is; tha t is, a re we or are we not going 
to honor this contract.
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Se na tor  P ercy. Th an k you very much .
Tha nk  you, Mr.  Chairma n.
Th e Chairm an [p resid ing] . Se na tor  Gle nn?
Se na tor  Gle nn . Th an k you, Mr. Ch air ma n.
Th is is t ru ly  a dilemma. We al l w an t th e benef its o f a for eig n policy, 

pa rt icul ar ly  in the sub con tine nt of As ia,  th at wil l be bes t fo r a long 
tim e to  come. At  the  same time, ou r even lon ger term intere sts  in 
nucle ar no np ro lif erati on  cannot  ju st  go dow n the dra in.

As I  see it , t hi s h ea rin g rep resent s a  land mark event in the  develop­
me nt of the  ad min ist ra tio n’s no np ro lif erati on  policy. To day the ad ­
minist ra tio n is ap pe ar ing here in publi c fo r the first  time , to  arg ue  
th at  we ough t to avo id our first im po rta nt  te st  of  the Nuclear Non-  
Pr ol ifer at io n Act.

I  do no t like  pre tense. I t  seems to me th at  the only  th in g worse 
th an  not ha vin g a str on g no np ro lif erati on  pol icy  is to prete nd  th at  
we have such  a policy. Th e cre dibil ity  of  ou r Gover nment  is no t en­
han ced  by sta tem ents whi ch claim  we are com mitted  t o fol low ing  one  
policy, yet  th ro ug h ou r actions , we are  proc lai ming  very lou dly  and 
very clearly  th at  we are fol low ing  an othe r course .

I  can  well un de rst an d the  sensi tiv ity  of  the admi nistr at ion to 
cha rges th at  anoth er  flip-flop in pol icy is in the  works. I f  the issue 
of  the  Tar ap ur  fue l licenses were  an  easy  one, wi th  all  the good 
arg um ents only  on one side , the re  w ould  be no necessity  fo r t hi s he ar ­
ing.  Like  it or  not , many of  us hav e examin ed the  implicat ion s of a 
decision  to send  the fue l at  the  prese nt tim e an d hav e conc luded th at  
it  is incom pat ible wi th at  least the  cu rren t sta te  of implementa tion 
of  the  Nu cle ar No n-Proli fera tio n Act, as int ended by the Congress.

I  t hi nk  th e NR C has  interpreted  th is  correct ly,  in  sp ite  of  th e s ta te ­
ment a whi le ago  i n which you said you fe lt the NR C incorr ect ly ha d 
in terp re ted the in tent  o f Congres s rega rd ing the  gu illo tine provision.  
I  thi nk  it  int erpreted  the  in tent  of Congress  very  corr ectl y.

I  th in k the leg islative his tor y th at  went in to  the develop ment of 
th is  NN PA  would back  up  th at  view.

So I,  fo r one, can not pre ten d th at if  the Con gress lets  thes e fue l 
licenses go by at  th at  tim e the  law will no t have  been very ser iously 
und erm ined.

I,  fo r one, wish  th at  t he State De partm ent ha d spe nt as much tim e 
tryin g to  f ind way s to agree wi th NNPA  as it  h as spen t t ry in g to say

* th at there is no gu illoti ne  provis ion  in the law.  I th in k the  hi sto ry  
an d th e in tent  to th at effect  has been v ery  clear .

Sh or tly  af te r the law  wen t into effect, Jo e Nye  of  the  St ate De­
pa rtm en t was interv iew ed fo r a magaz ine  art icle. I t  was a “Q&A”

* interv iew . He  was asked abo ut the  2-y ear  tra ns iti on  per iod  before  
su pp ly  wou ld hav e to be- c ut  off. Es senti all y 2 y ear s af te r the da te of  
the Pr es iden t’s s ign ature, which is Ma rch  10, we would have to  cease 
expo rts  to co untrie s wh ich  have un safeg ua rded  facili ties . This am oun ts 
to  abo ut five o r six  countri es.

Th e ques tion  was a sk ed : “Can you nam e th em ?”
“Answer. In di a,  A rgen tin a, Isr ae l, Egy pt , a nd  S outh Afr ica.” Th en 

there was discuss ion o f Spa in.
Th ere  was no doubt th at , at  lea st at  the time, inc lud ing  the  State  

Dep ar tm en t’s own officials making  comments, t hi s guillo tine provision

64-6 62  0 - 8 0 7
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was considered to be very real. Now it appears to be somewhat in 
doubt.

At the center of the controversy over these licenses is the concern 
tha t i f they are not approved, the Indian Government will claim that 
we are in breach of our agreement to supply the Tarapur reactors, 
and tha t the Indians, in turn , would thereby be released from thei r 
obligations under the agreement, in part icular those covering U.S.- 
origin spent fuel from previous exports.

In this regard, the adminis tration apparently  fears the Indians 
would consider themselves free of thei r obl igation to maintain inter­
national safeguards over the fuel and to  obtain U.S. approval before 
reprocessing it to extrac t its plutonium content. They have already 
been doing tha t anyway. This would not be any real change in what 
they have actually been doing.

Based on our hearing yesterday and on analysis  by the staff, how­
ever, I believe there is a crucial and a fundamental flaw in this argu­
ment which has been overlooked.

Under the United  States-India  agreement, the United States is 
obligated to supply only as much fuel as is, and I quote, “necessary 
for the full loading of the Tarapur atomic power station plus such 
additional quantity  as in the opinion of the parties is necessary to 
permit the efficient and continuous operation of the station.”

Indeed, the India ns are prohibited from having fresh fuel in excess 
of the amount that  is needed to supply the Tarap ur reactors.

What  needs to be emphasized is t ha t these exports simply are not 
needed at this time for the “efficient and continuous operation” of those 
reactors.

In fact, according to a detailed technical study by the NRC, these 
exports are not needed until February 1982, even allowing for the 
fact tha t the exported material would have to be manufactured  into 
fuel rods once it had arrived in India.

I would like to enter  into the record a statement of the analysis by 
the NRC on the  subject, “Comparison o f Fuel Requirements for the 
Indian Fuel Fabrication Facility and Tarapur Reactors.” T his goes 
into the precise amounts, when they actually are needed, and on what 
schedule. This backs up the statement I made a moment ago.1

These exports are not needed until February 1982, then, even allow­
ing for the fact tha t the exported material would have to be manu­
factured into fuel rods once it had arrived  in India.

In other words, were the United States to reject these licenses, the 
Indian Government simply would have no present basis fo r c laiming 
tha t we had not lived up to the agreement. Only if we continue our 
embargo past February 1982 could they begin to raise thi s complaint. 
By that  time we could take vitally impor tant steps to change the 
current situation.

For example, we could negotiate an arrangement for the return of 
our spent fuel, or make further progress on the full scope safeguards 
question. In the meantime, instead of caving in on the basic criteria in 
the Non-Proliferation Act, we would have enforced it. This would 
give the Indian Government and the  rest of the  world an unambiguous 
signal about the seriousness of our purpose in preventing the spread 
of nuclear weapons to more and more nations.

1 See p. 43.
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I think  th at it is important for the members of the two committees 
in the Senate with jurisdiction over nuclear  nonproliferation matters 
to listen to the arguments of the administration and those with oppos­
ing views. The decisions that finally will stand in this case will send 
a very important signal to everyone regarding the U.S. commitment 
or noncommitment to a tough nonproliferation policy.

With time not having been of the essence in this regard, I wrote 
on May 28 to the Secretary of State, proposing tha t we hold up the 
shipments temporarily and for several reasons.

Fi rst : If  we make this kind of commitment, our nonprolife ration 
policy is not to be the policy for the future . Rather we are, in fact, 
going to take up each application for a  license on a case-iby-case basis. 
If  tha t is the case, perhaps we should be very straig htforward and 
change the Nuclear Non-Proli feration Act to reflect this, so tha t other 
nations are not misled.

Two other events are going to occur shortly, which would add to 
any deliberations we might make as far  as reassessing the major 
provisions of NNPA. We have the NPT Conference in Geneva this 
August, in which we will be getting together with all of our nuclear 
supplier  colleagues. It  would be an excellent opportunity to discuss 
with them what they feel the policy should be. I  think for the first year 
or so that we had the NNPA in effect they did,  in fact, follow our lead. 
Their  shipments probably were less than we would have anticipated 
during that time. That  was good.

But, for the last 1% years or so this has not been the case. They are 
not following our lead. In  fact, i t is business as usual. So, perhaps we 
have to reassess the NNPA.

I think  we could benefit from this NPT Conference and the con­
sultations tha t occur there.

Second: As part of the Nuclear Non-Prolifera tion Act, we com­
missioned the GAO to do a study, afte r the act had been in effect for 
a couple of years. They have begun this study, with some 20 people 
or more working on th at righ t now. They are investiga ting how well 
the NNPA has operated. Their  report is due next March.

I am sure we could speed this up and have i t by late th is year i f it 
became an important factor.

For these reasons, I thought tha t it was better, rather than  see our 
nonprol iferation efforts go into what I would view as a “highly in­
definite state,” to say the least, tha t we take this time period to get 
the best information from the NPT Conference and the GAO study. 
At the late r time we can make whatever changes the State Department, 
Administration, and President feel are necessary for  what I view as 
a change in our nuclear nonproli feration policy.

I, for one, do not see how we can stand before the world with a 
policy that we expect other nations to live up to, while the first time 
this comes to a test, the most serious test  it  could have come to, we say 
well, we will ship and hope for the best for the future.

As I began, we are in a dilemma here. We want the best foreign 
policy relationship with India tha t wTe possibly can have, but we also 
in the much longer term want to prevent the spread of nuclear 
weapons.

Let me now go to a couple of specifics.
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With  regard to the fuel fabrication plan t which kept coming into 
our testimony yesterday and which has been raised this morning, we 
have no obligation for that  fuel fabrication plant. It  did not even 
exist when the contract was signed. Only because we have tr ied to co­
operate with India , we have done her a favor by trying to keep things 
moving, so tha t she could move that fuel fabrication plant. But it has 
no legal basis so fa r as any responsibility we have. I  hard ly th ink that  
in our efforts to work with India, when we signed a contract for Tara- 
pur, we are automatically obligated to keep material flowing so 
Ind ia’s plant  100 miles away also can keep going. I think  it is good 
tha t we have cooperated with her in the past, but to say that we should 
pass this exemption to NNPA just to keep her fuel fabrication plant  
going, which had no connection with the original  agreement, to me 
does not make sense.

The guillotine arrangement tha t we had in this law was debated 
long and hard . I  feel th at NRC has interpreted i t in the  way Congress 
intended.

India has indicated that she is going ahead with what are now 
called “nuclear experiments.” They are not called PNE’s [peaceful nu­
clear explosions] anymore but are called nuclear experiments. The 
word “experiments” now has the same connotation as PN E had, tha t 
is it is a nuclear explosion. Mrs. Gandhi has indicated her full intention 
of going ahead with whatever nuclear experiments she deems she may 
need.

It  seems to me tha t the question is whether we are to be a party to her 
nuclear explosions or whether we are to say tha t we have had enough 
and we really meant it when we passed NNPA? Are we going to 
enforce NNPA? If  tha t means tha t the United  States drops out of 
some contracts we might otherwise have or get, so be it. Or will we 
change NNPA so that we can partic ipate  ?

I agree tha t having American business involved around the world 
may be the best th ing we can have now that other nations are not nec­
essarily followin'’- our policy, which they were dur ing the first year or 
year and a ha lf of the NNPA’s operation.

This was a debate th at we had at tha t time, whether the long-term 
American interests would best be served by American business being 
out in the world, competing with everyone, trying to sell all of the 
equipment ami everything we could, or whether we should go the other 
route with NNPA. *

NNPA apparently is either not working or is being brought to its 
demise here, as I  see it. Other nations are not following our lead with 
NNPA. Perhaps it  is time to reverse some of our  decisions and go back 
to the other option, which was to get as involved as possible all over *■
the world and hope for  the best.

Mavbe th at is the best way to go. I don’t know. But  T do know that 
I wish this had not been sent up here a t this time. I  wish we had the 
benefit of what may come out of the NPT Conference this summer and 
the GAO study now in progress before we had brought this to  a head.

This is what I  urged in my lette r to the Secretary of State. I  under­
stand tha t he did bring  i t to the Pres iden t’s attention. I am sorry the 
decision went against that suggestion.
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If  Congress decides to hold up these shipments, then NNPA will 
stand. But if the Congress decides not to hold them up, then, at the 
least we al l should get together to  decide what changes are needed in 
the NNPA. It  would be my intention  to look into that. I will not com­
mit myself to changes rig ht now. But I certainly  would want to  con­
sider th at since I see tha t our policy now is going to be determined on 

4 a case-by-case basis ra ther  than on an overall policy basis.
Mr. Chairman, I  have taken up my whole 10 minutes delivering my 

statement. I  did  want to get it on the record, however.
Senator  H ar t requested tha t some questions be asked on his behalf. 

I submit those to the witnesses this morning fo r the ir reply in writing. 
I hope tha t will be included as pa rt of the committee record.

The Chairman. Very well. It  will be included.1
Senator Glenn. Mr. Chairman, did I  indeed take my full 10 minutes? 

If  not, I would ask for the Secretary and the Ambassador to respond 
to my s tatement.

The Chairman. It is all right,  Senator. I  think a response is certainly 
in order.

Mr. Christopher. Senator Glenn, we know of your deep interest  
in nonprolifera tion and in this act. I  know that  you are aware of the 
amount of  consideration tha t was given to your let ter and your views 
in this matter.

We have gone ahead because we think it is in the interes t not only 
of our foreign policy but also of nonproli feration.

Where I  sharply differ from you, Senator Glenn, is I feel tha t going 
ahead with this unique case does not constitute any kind of precedent 
and does not undermine the act for which you had a large respon­
sibility. Indeed, I would think  i t is in the interest of nonproliferat ion 
for us to recognize the  unique sui generis character  of this particular 
shipment or these shipments and not build them into a  huge loophole 
in the act. They do not constitute that . The act very squarely provides 
for the President taking the action tha t he did.

Let me get down to some of the factual matters tha t you raised.
It  is important to  me to recognize that Ind ia filed these applications 

in September 1978 and in August 1979. I think  Ind ia is entitled to 
expect that the United Sta tes would act on these applications with rela­
tive promptness.

If  we fail to act now, if  we had fa iled to go forward  a t the present 
* time, as I said earlier, my strong belief is tha t the  Indian  Parliam ent

would have regarded that as a breach of the  agreement and would have 
turned  elsewhere.

Senator, I believe th at you are factual ly wrong with respect to the 
-• fabricating  plant. The fabricating plan t in India is now operating

on scrap. It  is the only plant  th at  provides fuel for these reactors.
I think  it is p art  o f our obligation to supply whatever is necessary 

for the efficient operation of the ir reactors which includes giving them 
a stabilized regula r supply for the fabricating plan t as well as for 
the reactors  as a whole.

Two things are clear to me.
Fir st:  Ind ia expects us to act on these applications and if we fail 

to act, we do so at our very considerable peril.
1 S ee p. 117.
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Second: There will be a shortage of fuel in India in the relatively  
near future  for its reactors unless we supply fuel so th at it can be 
fabricated there and made available for the reactors  at Tarapur.

I believe they are already operating at something less than capacity, 4
supplying less light  and less electricity than  they normally would 
because either of the shortage of fuel or the potential shortage of fuel.

So we have a real situation on our hands.
Do we want to go forward with our commitment under the 1963 4

agreement or do we want to give India  a fair ly justifiable basis for 
saying we have breached that  agreement ?

That is an important issue. I understand tha t there are arguments 
on both sides o f it. But for me, the righ t thing for us to do is to go 
ahead, to treat it as an exception tha t is justified by the s tatute and to 
carry out our nonproli feration policy as strongly as we can in the 
future.

Senator Glenn. Have you read the NRC analysis of when fuel is 
necessary over there, and the dates when the shipments could be made ?

Mr. Christopher. I have not read the NRC analysis, Senator, but 
I certa inly have been advised on that  subject.

Senator Glenn. If  you could review the NRC analysis and give us 
your comments for the record, that would be appreciated. I think  it 
would put a different light on this.

Mr. Christopher. We certainly will provide that.
[The information referred to follows:]
State Depa rtm ent R espo ns e to NR C’s A na ly sis  of Tarapur F uel Needs

The United States-Indian Agreement for  Cooperation obligates the  United 
Sta tes to sell enriched uranium to Ind ia to meet all the fuel requirements  of 
TAPS and fu rth er  obliga tes the  Indians  to use no enrich ed uran ium for TAPS 
oth er than that  provided by the United State s. The Ta rap ur  Atomic Power 
Stat ion (TAPS) is unique in that  it has  its own fuel fabr icat ion plant devoted 
exclusively to produc tion of fuel for those reac tors . This Nuclear Fuel Complex 
(NFC) located at  Hyderabad is currently the  only source of fuel for TAPS.

The Agreement also provides that  the qua ntity of enriched uran ium provided  
shall  not “be in excess of the quantity necessary for the full loading of the 
Ta rap ur  Atomic Power Station, plus such add itional qua nti ty as, in the  opinion 
of the  part ies,  is necessary to permit the  efficient and  continuous operation  of 
the Stat ion”. Since the Nuclear Fuel Complex is essentia l to the  operat ion of the 
reactors, in our view this  must include provision of enriched uranium for  the 
opera tion of the NFC. In a let ter  of Jun e 15, 1978, to Senator  John  Glenn, then 
deputy to the Under Secretary  of Sta te Joseph Nye st a te d : “We interp ret  the 
amount of material needed for operat ion to be the amount required to sus tain  *
normal operation of the Nuclear Fuel Complex a t Hyderab ad for the production 
of TAPS fuel, consi stent  w ith the usua l method of op era ting  th is faci lity .”

To help assu re th at  th e q uan tity  of  enriched  u ran ium  being provided for TAPS 
is consistent with our  obliga tions noted above, the  United States sent reactor  
managem ent/fuel fabr icat ion exp erts  to Ind ia in September 1976 to  review the *■
enriched uran ium requ irements  for  the NFC and TAPS and to develop projec­
tions  of future  requi rements. The report of these  exp erts (the Last-Kiefer  Re­
por t) has  been used since that  time as the  basis for  projectin g the  enriched 
uran ium required to sus tain  the normal operation  of the  NFC and TAPS. A 
char t from th at  report showing the  projected requ irem ents  through the  end of 
1980 is attached.

According to th at  projec tion,  the enriched uranium provided under export 
license XSNM-845 would have been processed through  the NFC by the  end of 
1977. Since th at  time we have provided an add itional  24 tons of enriched ur a­
nium, which under normal operation s would have met NFC requ irements  unt il 
April 1979. Accordingly, the  ma ter ial  to be provided under XSNM-1379 should
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have been shipped in early 1979 so as  to be available to feed into the NFC begin­
ning in May 1979. This mater ial represents about a one year supply for the  NFC 
so tha t the material  under the second pending license (XSNM-1569) should have 
been shipped about Janu ary-February 1980.

In view of the uncertain ties and delays in U.S. approvals  for these shipments 
and the need to maintain the equipment in operational condition and to retain 
the experienced staff, the Indians have on several occasions been forced to extend 
the operation of the NFC by recycling of scrap material. During these periods 
the NFC has operated at about 20 percent of capacity and required additiona l 
downtime for clean out. Currently they are operating the NFC entirely on 
recycled scrap while awaiting the next  shipment of fuel.

Because of delays in fuel supply, the  Indians  have also operated the plant  at 
only about 60 percent of capacity and rationed power to industr ies in the region 
since early 1977 to stretch thei r inventory of fabricated fuel assemblies and 
avoid being forced to shutdown the sta tion completely if the  U.S. failed to supply 
additional fuel.

The NRC analysis (copy attached) concludes tha t “ai r shipment of XSNM-1379 
probably can be made as  la te as August 1, 1980, without jeopardizing continued 
normal operations at the NFC” and “XSNM-1379 could be shipped 18 months 
later than NFC operations require, and s till meet TAPS (Tarapu r Atomic Power 
Station) needs.” The NRC analysis leading to these conclusions is based on a 
number of assumptions which we do not believe are consistent with the U.S. 
commitment to provide fuel to permit the efficient and continuous operation of 
the Tara pur Station. First, the NRC analysis accepts as given both past delays 
in meeting the needs of the fuel fabrication facility which were caused by U.S. 
delays in approving enriched uranium deliveries over the las t three years and 
the fact tha t the Tarapur reactors have been operated at only about 60 percent 
of power fo r several years due largely to uncertainties about fuel availability 
from the United States. The NRC analysis also assumes tha t the enriched 
uranium will be shipped by air freight r ather than the more economical (a factor 
of ten less) surface shipment. Further,  it assumes tha t extended interruptions 
of NFC operation or  operation on scrap at  20 percent capacity (the current si tua­
tion) is consistent with “efficient and continuous operation” of Tarapur.

The Executive Branch does not believe tha t these assumptions are consistent 
with sustaining normal operation of the facility  as provided for in the Tarapur 
agreement and that the projections of the Last-Kiefer report are a more rational 
basis for determining the validity and appropriateness of export dates.
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The Chairman. Senator Cohen ?
Senator Cohen. Thank you, Mr. Chairman.

* I will not take a great  deal of time by reiterating much of what 
Senator Glenn has spoke about.

Mr. Secretary and Mr. Ambassador, my concern is tha t th is will be 
perceived as the United States raising a white flag of impotence and 

< weakness once again.
I suppose there is some irony t ha t the OPE C nations have us over 

a barre l. Saudi Arabia, for example, has said tha t the United State9 
should not take any action to fill its strategic petroleum reserves. In 
other words, we cannot take any action to insulate ourselves from the 
OPEC extortionist pricing policies, or else we will face the thre at of 
a reduction in the supply or the production.

Now it appears tha t India has us over a barrel regarding our 
nuclear nonprolifera tion policy, and we are about to be rolled over 
tha t par ticu lar barrel.

I don’t understand how you can say tha t this is not a precedent, 
tha t this act provides for Presidential  action and therefore it is not 
a precedent.

There is an escape hatch in the language. The President, in order 
to approve the  export, has to waive it on the grounds th at it would be 
seriously prejudicial to the achievement of the U.S. nonprol iferation 
objectives or would otherwise jeopardize the common defense and 
security.

Well, obviously, i f the President  invokes tha t p artic ular  provision, 
there never will be a precedent because he is acting within  the full 
scope of the law.

This gets back to a problem tha t I  have. There is the perception th at 
is r ampant throughout the world tha t every time we come to a con­
fronta tional  situation,  the United States retreats.

We can go back to last summer, for example, when the Presiden t 
said tha t the presence of Soviet troops in Cuba was a status that  was 
unacceptable, and late r he retreated from tha t particular  position.

Last November I recall the President  said tha t he would never 
negotiate with Iran ian  militan ts so long as the hostages were held in 
captivity. Well, we began negotiations. He said tha t we would never 
agree to the formation of a U.S. commission so long as our people were 
held hostage, yet we agreed to the formation of such a commission.

* Frankly, I think this  is a continuation of tha t perception.
I recall when President Carter was c ritical of President Ford back 

in 1976 because of his handling of the situation  in India . He said at 
tha t time, and I will quote :

The Sta te Depar tment has become th at  coun try’s ch ief advocate and apologist, 
even though Ind ia is not a Non-Proliferation  Tre aty  par ty, used our pas t aid  to 
explode a nuc lear  device, and even though the re are  no sa feguards to prevent this 
from happening again.

I would ask how do you reconcile President Car ter’s statement in 
1976 with his proposed action today ?

Mr. Christopher. There is no evidence tha t India  intends to go for ­
ward with another  nuclear explosion.

Senator Cohen. Senator Glenn has said that  Mrs. Gandhi has in­
dicated tha t she intends to continue nuclear experiments.
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Mr. Christopher. I  don’t think there is any evidence of that . She 
has said that they are going to be used for peaceful purposes, which I  
have said, accurately, does not exclude the  possibility or a nuclear ex- 4periment;  but there is no evidence, and  none has been adduced here,
Senator, tha t Indi a intends to go ahead with a nuclear explosion.

Senator Cohen. Wha t does “nuclear explosion for peaceful pur­
poses” mean in your mind ? 4Mr. Christopher. I don’t think  there is a nuclear explosion for 
peaceful purposes. I think there are nuclear explosions, period.

Senator Cohen. So how do you accept the  rationale tha t they will 
continue for peaceful purposes?

Mr. Christopher. Their  conclusion is th at there can be nuclear  ex­
periments in the category of explosions which they would fit under the 
rubric of peaceful purposes.

I would disagree with that. I believe our laws would require us to 
cut off any supply if India has another nuclear explosion.

I was simply addressing the factual question. I do not believe we 
have evidence that Ind ia is intending to have a nuclear explosion for 
peaceful purposes or otherwise.

Senator Cohen. I would simply say tha t tha t is a classic exercise 
in Orwellian “newspeak” if we accept tha t rationale,  tha t they are 
going to engage in nuclear experiments which may include the  possi­
bility of an explosion, which we all agree does not entail peaceful 
purposes.

Tha t is really using Mr. Orwell’s “1984.”
Mr. Christopher. Senator, there is some misunderstanding here.
I did not say that  they were going to go ahead with a nuclear ex­

periment. We have no evidence to tha t effect. I was simply saying th at 
their  commitment does not rule it out.

I think  you can understand  the factual difference between those two 
statements.

Senator Cohen. If  the United States is willing to waive it  in this 
case to a country t hat  has misused nuclear fuel in the past—at least on 
this the evidence is c lear—what is going to be our response to, say,
Israel, Japan, or someone else who might seek a waiver? Do we do 
what Senator Glenn is suggesting, the alterna tive of approaching on 
a case-by-case or ad hoc basis? Is tha t the alternative tha t we have?

Mr. Christopher. Senator, these applications are within  a very p ar­
ticular time period. They were filed during  the so-called grace period. *
I have referred to the only other countries th at have applications dur­
ing tha t period, all of whom have accepted ful l scope safeguards or we 
believe, are on the verge of doing so. So I  do not  think  we are likely 
to have any comparable case. *

Indeed, neither  of the countries you have mentioned has filed ap­
plications within the grace period.

Ambassador Smith would like to comment ?
Ambassador S mith. Senator, we have no nuclear cooperation with 

Israel, so the likelihood of that  country apply ing for nuclear aid from 
us I think is very low.

In the case of Jap an,  it is a member of the Non-Proliferation 
Treaty. It  has taken a solemn in ternational commitment to have full 
scope safeguards.

Senator Cohen. Wha t about Pakis tan ?
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Ambassador Smith. Wo have no nuclear relations with Pakistan at  
all.

Senator Glenn. Will the Senator yield ?
Senator  Coiien. I yield.
Senator Glenn. Mrs. Gandhi was asked some questions in the In ­

dian Parliament  and made a statement about this. I will cite part of 
her statement , which I will take out of context in the interest of time. 
She said, “We remain committed to the use of atomic energy, whether 
for peaceful purposes, or we have to have explosions or implosions, 
whatever is necessary, for our development and other peaceful pu r­
poses. This will be done in the national  interest.”

I thin k she makes her position pre tty clear.
The press reported this and it was not denied. I  will not read this 

whole document, which I will submit as part of the record, but it 
indicates tha t the press interpreta tion in India was that she was go­
ing ahead with additional peaceful nuclear experiments, as they are 
now called, which are really just nuclear explosions.

[The information re ferred to follows:]
[B om bay— Th e Ti mes  of In d ia  in E ng lis h Ma r. 20, 198 0]

T er mi na tion  of United States-I nd ian  Nuclear A greem ent  Urged 
(By Ind er Ma lho tra)

Almost all delic ate diplom atic nego tiatio ns involve an element of hypocrisy 
and  double-ta lk. But  these  unha ppy att rib utes  of diplomacy have been carr ied 
too fa r in the uneasy  Indo-U.S. nuc lear  dialogue. This  has  been the case pa r­
ticu lar ly since Mr. Mor arji Desa i was inveigled into  accepting the hare -bra ined  
scheme to appo int an int ern ational panel  to devise an accep table  version of 
full-scope safegu ards from which even he had to wriggle out late r.

What has been going on of late  is best illu str ate d by a brief, chronological 
accou nt of events since early Ja nu ary when a new phas e in the talk s over the 
supply of the  U.S. nuclear fuel to Ta rapu r began with Mrs. Gan dhi’s r etu rn  to 
power.

Pre sident  Ca rter sent  her a long le tte r on the  U.S. response to the  Soviet 
inter ven tion  in Afghani stan  in the  course of which he also included a refere nce 
to the vexed question of fuel for Tarap ur.  According to autho ritati ve  sources, 
the  U.S. Pre sident  outlined a thre e-point approach. First , th at  the problems had 
become unduly complica ted because  of the  difference  between the two coun tries  
over full-scope safe gua rds insis ted on by the  U.S. Nuclear Non-proli ferati on Act 
(NN PA)  and th at  in an election year litt le could he done to nar row  down these 

differences. Secondly, a fu tur e sett lem ent could perh aps be fac ilit ate d if the 
two pending and overdue  shipm ents could be sanct ioned which he was willing 
to do. And thi s broug ht him to his thi rd  and most ticklish point—th at  the 
Indi an government should publicly  give such assurances on its nuc lear  policy 
as would dissu ade the U.S. Congress  from using  its au tho rity under the  NNPA 
to ove rturn, with in 60 days, the  executive sancti on of the  two shipm ents for 
Tarap ur.

reac tion

The Prim e Min iste r’s react ion und ers tandab ly was th at  the  questio n of Ta ra ­
pur  fuel—governed  by an agre ement between the  two governments th at  has the 
force of a tre aty—could not he mixed up with  Afg hani stan  and oth er develop­
ments  in the  region. She therefo re sen t a reply to Mr. Ca rte r on all subje cts 
oth er tha n Ta rap ur  which cont inued to be discussed through norma l diplom atic 
channels. On a visit  to New Delhi in some othe r connection, the chief  U.S. nego­
tia tor on nuclear issues, Mr. Thom as Picke ring, took the opp ortunity  to discuss 
the vexed questio n with  the cha irm an of the Atomic Energy Commission, Dr. 
Homi Sethna, and the secreta ry in the ext ern al affairs  ministry , Mr. Eric  Gon­
salves. Some days lat er Mr. Gonsalves had  occasion to go to Washingto n where 
the  sub ject was gone over again .
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During these  discussions it  was made clea r th at  the re was no question of thi s 
coun try accepting the U.S. demand for an assu rance th at  it would abs tain from 
peaceful nuclear  e xperim ents. For  the rest,  the re was  reluctance on New Delhi’s 
pa rt to rei ter ate  its  determ inat ion to  implement the Ta rap ur  agreem ent, in let ter  4
and s piri t, if the  United  Stat es also fai thf ull y fulfille d its  obligations. Bu t if the 
United Stat es reneged on its  con trac tua l responsibi lities , it could not demand, 
as it eviden tly was in term s of P resident Ca rte r’s le tte r to Mrs. Gandhi, th at  the  
Ta rap ur atomic power pla nt should c ontin ue to be subjected to all the safe gua rds  
and rest rict ions th at  apply  to it at  prese nt. More specifically, the curious U.S. *
suggestion th at  even in the  event of its  refusa l to supply enriched uranium for 
Tar apu r, Ind ia should not reprocess the  pla nt’s spen t fuel was wholly unac­
ceptable.

It was in this  c onte xt th at  Mrs. G andhi wrot e to Pre sident  C arte r pointing out 
th at  Ind ia’s commitment to using nucle ar technology for  pu rely peaceful purpos es 
was complete and unrese rved. Th at such use included peaceful nuclear  experi­
ments when requ ired  in  the nationa l int ere st and  t ha t ther e was no fu rth er  need 
or scope for assu rances by India on this subject.  Assuran ces, she added, were 
required from the United  Stat es about the  continu ity of timely fuel supplies to 
Tarapu r. This le tte r was dispatc hed to Wash ington  nearly a for tnight ago and 
some days lat er  Mrs. Gandhi had occasion to outline the  government’s nuclear 
policy in the R ajy a Sabha.

DECLARATION

And yet, day af ter day, the official spokesman of the U.S. Sta te Dep artm ent 
goes on declaring  th at  the  U.S. Governm ent is engaged in the  “diplo matic  
process” of seeking  some a ssur ances from Indi a. The uns tate d and  unwa rra nte d 
implicat ion is th at  a decision l»y the White  House on the pending shipm ents of 
19.8 tonnes each is being delayed because of the time  being take n by New Delhi 
to respond to Wash ingto n's request.  The U.S. Ambassador, Mr. Rob ert Goheen, 
has made the confusion worse confounded. He has declar ed in Calcutta  th at  the  
U.S. Government has  sought some “clarif icat ions” about Mrs. Gandhi’s recent 
stateme nt on nuclear policy. But inqu iries  from south block indi cate  th at  no 
query has been received in this  connection eith er here or in Washington.

Clearly, the U.S. a uth ori ties  a re engaged in an atte mp t to crea te an impression 
as if, over Ta rap ur,  the ball is in Ind ia’s cou rt ra th er  tha n America’s though, 
in fa ct, the position is precisely  th e reverse.

They have also draw n ano ther red- herr ing across the tra il by insp iring  reports  
in American news papers th at  if only Ind ia would go to the World Cou rt to en­
force its rig ht to get the nuclear fuel for Ta rap ur,  this would give Pre side nt 
Carter enough levera ge to sanction  the overdu e shipment. The symp athet ic cam­
ouflage notwith stan ding , a more sin iste r trap  cann ot be t hought of.

For  one thing, if anyone in New Delhi is foolish enough to tak e the  issue  to 
The Hague, the  whole ma tte r can hang fire for years , instead  of being expedite d.
For  another, such a step  would give the Americ ans an excellent oppo rtunity to 
press  this point abou t the  reprocessing of Ta rap ur  fuel. Indeed, implici t in the 
news items in questio n is the th reat  th at  the  United  States might on its  own go 
to the World C ourt  to pr event the reproce ssing of the s pent fuel.

It  is cry sta l clea r ther efor e tha t, whatever  the pretence on eit her  side, the 
Indo-U.S. n uclear  dialogue has reached its  moment of tru th.  Ther e is no meetin g *
ground between the two sides and the sooner this fac t is amicably recognized by 
both sides the  bet ter  for  all concerned. A frien dly  termin atio n of the agreemen t 
which has already broken down for all pra ctic al purpo ses—would be m ore bene­
ficial than  the  prolongation  of an acrimonious debate which already thr eaten s to 
emb itter  the  ove rall rela tion ship  between the  two c ount ries.  *

BROUGHT HO ME

During the diplom atic exchanges in recent weeks, it  has  been brou ght home to 
the United Sta tes th at  in one esse ntial  respe ct the fram ewor k of the nuclear 
dialogue has  become w orse than before. Form erly, the  United States was guilty 
of applyin g double sta nda rds , tre ating the  nuc lear  haves, including China, most 
favou rably and try ing  to get the nuclear have-nots sho rt shr ift. Now it is adopti ng 
tripl e stan dards. For, while  the pres sure  on Indi a to accept full-scope safe gua rds  
in one form or oth er continu es, the United  Sta tes  is evidently reconciled to a 
nucle ar Pak ista n. In any case, even if the United  Sta tes concern over Pa kista n’s 
nuclear ambi tions  rem ains  undim inished as some American sources claim, the
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resumption of U.S. economic and military aid  to Pakistan is no longer conditional 
on the kind of assurances on nuclear policy tha t are being so insistently sought from this country.

* In the event of the termination of the T arap ur agreement, one way or other, it 
would be futile  to go to third  part ies for enriched uranium though this course has 
been suggested by Mr. Goheen at Calcutta and others earlier. This is because even 
other suppliers a re almost cert ain to insist on unacceptable safeguards  and assur­ances. I t is no doubt true t hat  the development of the alternative mixed-oxide fuel< cycle indigenously will take time. Even so, this is India’s best bet. In the mean­
time the  spent fuel can be easily reprocessed at the facili ty for this purpose tha t has been lying idle and the Tarapur power plant kept going at  a lower capacity 
than a t present by the fuel  in the pipeline.

If the Americans are really keen to prevent this denouncement, they will have to come forward with adequate nuclear fuel immediately so tha t T arapur can be 
kept going until the USA’s obligations to this country and its law on non-prolif­eration can be no other basis for continuing the conversations which have 
already turned into a dialogue of the deaf.

Am bassa dor S mit h . As I  un de rst an d i t, S enato r, th e I nd ia n pos itio n 
is that  I nd ia  ha s t he  r ig ht  to  conduct  exper ime nts . A s fa r as we know, 
In dia  has no  plans to do  so. I f  the In di an s d id  so, we wou ld c ut off an y 
nucle ar a ssis tanc e to them  au tom ati ca lly  under a no the r law.

In  my  ju dgme nt,  th e d ete rrence to t he ir  go ing  ahead  w ould  be much 
gr ea te r if  we were su pp ly ing them  th an  if  we were  no t su pp ly ing them.

Se na tor  Gle nn . Tha nk  you.
Tha nk  you f or  yieldin g, S enato r.
Se na tor  Cohen . I  would only sug ges t th at  we have foun d ourse lves 

in a sit ua tio n in which we allo w othe r na tions  at  lea st to  flaunt wh at 
we h ave  l aid dow n as a rul e of law in  t hi s country . I f  we mean  wh at 
we say , a nd  thi s is th e po int I tri ed  to  make yeste rda y, if  we have  law s 
on the  books whi ch eit he r are  ign ore d or unenforced,  th at  tends to 
breed a contem pt f or  the  rul e o f law.

I t hi nk  we are  goin g to  lose ei ther  way  on th is,  Mr. Secre tary. I  th ink 
it  is alm ost  a no-win  situa tio n. Th ere  are adverse consequences in eit he r 
step  t hat  we take.  Yo ur judg me nt,  it  appears , is th at  i t is less adverse  
if  we appro ve  th is  tha n i t would be w ith ou t it.

I  s imply  find it difficult to accept  the  p rop osi tion th a t whenever we 
come int o a co nfrontati on al sit ua tio n where our  rules of  law ru n into 
confl ict wi th the ex ist ing  real ity , where there is, fo r example, an 
invasio n by the Sov iet Un ion  int o Afg ha nista n,  we respond now at  
leas t by tr yi ng  to  pu ll In di a back int o be tte r rel ations wi th the  U ni ted  
Sta tes . I  th in k th at  ou r ru le of  law  suffers . I  th ink the image of the  

> 1 nit ed  S tat es  once a ga in will  be seen to be vacil lat ing , to  be equivoc at­
ing , and to  be imp otent.

Se na tor  G le nn . Wo uld  the  S en ator  yield  again  fo r 30 seconds?
Se na tor Cohen . I yield.

* Se na tor  Glenn . I  saw some heads wag down in the room  when I 
re fe rre d to  pre ss reports,  as tho ug h i t w’as not tru e.

Le t me quo te from the Tim es of In di a,  which commented on the 
whole  nucle ar pic tur e. Ag ain , th is  is tak en a bi t ou t of  con text. Th is 
is from the  Tim es of In di a on M arch 20,1980.

It  was in this context tha t Mrs. Gandhi wrote  to President Carter, pointing out 
tha t India’s commitment to using nuclear technology fo r purely peaceful purpose 
was complete and unreserved, tha t such use included peaceful nuclear experi­
ments when required in the national interests and tha t there was no fu rthe r need or scope for assurances by India on this subject.

I  th in k t hat  is p re tty clear.
Th an k you  fo r yield ing , Se nator .

64 -662  0 - 8 0 - 8



106

Senator Cohen. There is another point tha t I would make. 
Yesterday, Senator Glenn pointed out tha t the Governmental Af ­

fairs  Committee is conducting hearings  under  Senator Jackson’s 
chairmanship dealing with the whole issue of the tran sfer  of 
technology.

We have found over the years tha t the United States has been the 
principal instigator of creating exceptions to some of the restrictions 
tha t we have proposed, at least r egard ing sale of certain technology. 
One of the principal rationales tha t we have used is the argument of  
foreign availability,  that if we don’t supply it somebody else will.

It  seems to me tha t th is is almost a continuation of  th at part icula r 
line of thinking,  th at if we do not tran sfer  certain technology, in this 
case, fuel, then they will get it elsewhere, so we are better off in supply­
ing it.

I would simply say, so far as our transfer of technology to the Soviet 
Union and the Warsaw Pact countries  is concerned, it has proven to 
be a rather devastating policy that we have followed. I t has to be cor­
rected. I suggest that i t has to be corrected rather soon.

Mr. Christopher. Mr. Chairman, I wonder if I could respond 
briefly to one point.

I doubt if  Senator  Cohen and I a re going to come into agreement on 
this, but I think i t is worth saying for the record tha t if  you are con­
cerned about the rule of law here, the agreement tha t we reached with 
Ind ia in 1963 to supply fuel for these reactors has a very important 
rule in determining what the rule of law is t ha t needs to be complied 
with here.

The world is going to see us having turned our back on an agreement 
with another state at  a time when it needs fuel.

I do not want to get into litigation of t ha t parti cular issue before 
the committee here in open session, but tha t will be the perception of 
the Indians and tha t will be the perception of a number of countries 
around the world. The rule of law which you have raised is certainly 
more complicated than your comment would indicate and has more 
than one side.

The Chairman. I  am moved to comment that  when the Senator com­
menced his question, he referred to what appeared  to be a contradiction 
between what President Carter said when he was ru nning  for office 
and what he says now. I f there is such a contradiction, it  is not the first 
time that this  has happened in our political experience.

I remember in 1960, a t the Kennedy Convention, Lyndon Johnson 
was counseling with Mr. Democrat at the time, the Speaker of the 
House. Some time afte r midnight, the Speaker  of the  House told him 
tha t one th ing he must never do, whatever else he decided, was to ac­
cept an offer by the nominee, Mr. Kennedy, to run as his Vice Pr esi­
dential candidate.

During  the  night the offer was made. Ear ly the next morning, the 
Speaker called Lyndon Johnson and said, “By all means, accept i t.”

Johnson said, “Mr. Speaker, the last thin g you to ld me last night  
was never to accept. What accounts for  your change of position?”

Thereupon, the Speaker said, “This  morning I am a much wiser 
man.” [General laughter.]

So, perhaps that needs to be taken into account, too.
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Senator Cohen. Would tha t be consistent, Mr. Chairman, with the statement tha t the President had learned more about the Soviets in the last 3 days or 3 weeks than he had known before ?The Chairman. Possibly.
They tell me tha t being President is a very intense educational experience. [General laughter.]
Senator Tsongas ?
Senator Tsongas. I might say that the one hope I  have if next year we have Mr. Reagan as President is th at he will not fulfill all of his campaign promises. [General laughter.]
Mr. Secretary, I am not decided on this issue genuinely. My inclina­tion is to be opposed to the sale.
Let me raise a couple of issues with you. The first is this. We took a great deal of time in this committee last week and today to talk about what you see as the progress Indi a is making toward  a non- aligned position in some of the statements tha t have been made recently.
Those are viewed as very importan t developments.I have in fro nt of me the Washington Post art icle of June 14 where India and Ira n arrived  a t an understanding on increas ing trade.Let me ask if this has been covered by the committee in my absence ?Mr. Christopher. No, sir, it has not been raised.
Senator Tsongas. The question I have is th is : They knew th at this was before the Senate and before the Congress. The President signed the Executive order today and yet, literal ly 4 or 5 days before that , Indi a arrived  a t an  agreement with Ira n which basically undermines the effects of the Western trade sanctions which you and your D epart­ment are working so hard to implement.
Does th at not suggest a remarkable insensitivity, not only to what we think, but to the interests of the United States as well ?I would imagine tha t that was of some irrita tion  to you when it  was done.
Mr. Christopher. Senator Tsongas, I certainly  do not expect that  everything India  does will be e ither satisfy ing or acceptable to the United States. India , like o ther countries, especially those in the  non- aligned movement, will do what it thinks  is in its interest.
I guess I would be disappointed in Ind ia if it felt tha t by taking  some contrived position it could affect a decision of this  gre at body on these applications.
Naturally I was disappointed to read what Ind ia had done to the extent that it was inconsistent with our sanctions, and I think i t tends to be. On the other hand, I  think  our  duty here is to t ry to determine what is in the best long-term interest of the United States. I think  an enhanced re lationship with Ind ia is. I  think the refusal to go ahead with these licenses will have a devastating, negative effect on tha t relationship.
I don’t think we can watch for India  actions and expect to be pleased by each one. Bu t I  am somewhat encouraged by India’s overall action to what I think is the most important geopolitical issue in the world today, and tha t is the  invasion of  Afghanistan .
Senator Tsongas. Well, as you may know, I  am not one who argues that anyone should par rot the U.S. line. On the contrary. But 1 do think the timing of this  action was remarkable, considering the delib­erations before this body.
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I  don’t know  w ha t y ou r view of  th e Senate is, bu t out side eve nts  do 
influence how people vo te a rou nd here.  I  wo uld a ssum e th at  the  In di an s 
are  sop his ticated en oug h to  know that .

Le t me rai se a no the r issue.
In dir a Ga ndhi is no neo phyte  to  in te rn at iona l pol itic s. She pla ys  

us qu ite well an d sh e p lay s th e Sov iets  qu ite  well. I  thi nk  she probably 
is as experienced in  tni s as anybod y cou ld be.

Why  do we assum e th at it  is in the in terest of  In di a to have the 
Sov iet embrace be any more inte nsive th an  it  is? We  assum e th e In ­
dia ns  will go to the Sov iets  fo r fue l an d somehow th at  th is  implies 
In di a will become more depen den t upo n th e Soviets.

I  buy t hat  a rgum en t i n gen era l, when we a re ta lk in g abo ut mili ta ry  
aid , as we were  y est erd ay when we were  t al ki ng  a bout Nor th  Yemen. 
But the y are  very close. Th ere  hav e been  histo ric al  animosities be­
tween these  tw o cou ntr ies , on the  o ther  hand.

So, why wou ld she no t be he sit an t abou t th at  kind  of rel ati onship 
with the Soviets,  as we wou ld be, in ter ms of  t ha t re lat ionship ?

Mr. Christopher. I  th ink she wil l be he si tant  abo ut it, Sena tor , 
especia lly in lig ht  of  the invasion of  Afg ha nistan . But  the In di an s 
need the  fue l in orde r to supp ly lig ht  and ele ctr ici ty fo r the country . 
I  t hi nk  Mrs. Ga nd hi  w ill rega rd  t he  adequate  su pp ly  of  fuel  a s being 
a domestic  imperat ive .

In dia ’s reactor s a re now ope ratin g on a redu ced  power bas is because  
o f  the un ce rta in ty  of  t he  IT.S. supplie s. I  don’t th ink she wil l pe rm it 
th at  to  continue. I  th in k in he r domestic in ter es ts she probably wi ll be 
unable to do so. M y own judgme nt is th at she will  take  the  fue l from 
the  S oviet TTnion i f we t urn  h er  down because she will th in k th at  it  i s 
only a small ad di tio na l rel iance on a coun try  wi th  whi ch she alr eady  
has a rel ati onship.

I  t hi nk  i t is an im po rta nt  inc rem ent  an d one th at  we should  avoid.
Se na tor  T songas. I  have sp ent some tim e t ry in g to un de rst an d wh at  

is and wh at has been in  he r mind these las t few weeks as th is  issue 
has unfolded, and , fo r the lif e of  me, I  cannot un de rst an d it.

One poss ible  conclu sion t o whi ch I  h ave come is m aybe sh e do es not  
un de rst an d how str on gly the Con gress feels about no np ro liferati on . 
Pe rh ap s she feels th at  she s imply  can  make  an  ar gu men t—and  I  th in k 
there are  arg um ents fo r the sale—t o the admi nistr at ion.  She th inks  
th at  it  wou ld agree and th at  th at  is all  th er e is to  it,  no t real ly  ap ­
prec iat ing the  role  of  the  Congress an d th e fa ct  th at  Con gress does 
not ul tim ate ly  bear foreign  pol icy res ponsibi lit ies  in the sense of  t he  
results . We  may make fo rei gn  policy, bu t we do  no t live with  the result s 
of  it.  Un fo rtu na te ly , Mr . Secre tary, you  do. T hat is a di ffe rent  pe r­
spec tive  an d no np ro lif erati on  is a ser iou s issue on th e Hi ll.

Ha s th at  been discu ssed? Do you th in k she is mindful  o f th is?
Mr.  Christopher. Yes;  I  th in k she i s ver y m indful , S en ator  Tsong as.
Unf or tuna te ly , we all  live  wi th the resu lts  of  ou r forei gn  pol icy— 

you,  I,  and 220 mi llio n othe r Am eric ans . T hat  is wh at makes th is  so 
difficult.

View ed fro m he r p erspec tive  I  th in k the s itu at ion looks th is  way.
She  feels th at  she is op erat ing un de r a 1963 agreement , which  was 

entered int o sole mnly by  bo th cou ntr ies , which was  firmed up  in a 
fue l su pp ly c on tra ct i n 1966, and  which wa s ex tended  in  an  am end ment 
which she entered into  a t our r eque st i n 1971.
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She sees that agreement as being binding. She wonders why we do 
not comply with it. She also feels tha t she filed the  applications for these two shipments well within  the grace period and so she feels in no conflict with the policies of fu ll scope safeguards which are re­flected in the act.

This agreement is one which was discussed with the Congress at the time it was entered into.
So, from her standpoint, viewing this only from the eyes of Mrs. Gandhi, she says, “Uni ted States, why don’t you go forward and com­ply with the  agreement which was entered into between our two coun­tries ? Why do you threa ten to break it  ?”
Senator  Glenn. Paul, would you please yield ?
Senator  Tsongas. Yes.
Senator Glenn. Does tha t then mean the South African  application,  

which has been in since 1975, can be acted on 4 or 5 years down the road from now and be exempt from the provisions of NNPA ?
Mr. Christopher. Senator, as I  said earlier, we do no t intend to  go ahead with fuel applications or  fuel sh ipments to South Afri ca until it does not one, but two things: that  is, unti l it accepts full scope safeguards and  until i t agrees to  comply with the NPT.
Senator Glenn. Thank you for yielding.
Senator T songas. Well, the legal question may be very clear in her mind, but it is not really clear in mine. It  is not clear either to the Nuclear Regulatory Commission. As I unders tand it, it is not even 

clear to your Department, in which there has been a grea t debate as to which position should be arrived at.
I would feel much more comfortable if I felt tha t there was a sen­sitivity on her part to the proli ferat ion issue and to the issue tha t was raised regarding the question of the hostages.
I am not one to go around making th at the privotal decisionmaking 

point. But  I do suggest tha t it gives you an insight into where she is coming from. I find tha t very troubling.
Thank you, Mr. Chairman.
The Chairman. Congressman Markey has asked to be recognized. 

He has been patient and has wai ted for the Senators first to ask the ir questions.
As a matt er of courtesy we welcome him here to the other side of the Capitol. I  recognize him at this time.
Senator  Tsongas. Mr. Chairman, I will acquiesce to his asking questions if he just  does not get used to being a Senator. [General laughter.]
Representative  Market. You assume that  there will not be another vacancy, soon, and I  have not accepted that as definitive.
Sena tor Tsongas. Neither have I.
Representat ive Markey. Mr. Chairman, I thank  you for the cour­tesy th at you extend to me in allowing me to parti cipa te here today.Mr. Secretary, at the present moment I am circulating a resolu­

tion of disapproval in the House of Representatives to override the President’s Executive order  th at gives the green lig ht to ship nuclear fuel to India.
Last week, I sent a letter, signed by 62 Members of the House, rep­resenting a broad, bipar tisan  coalition, urgin g President Car ter not 

to capi tulate  to tho demands of the Indian Government to ship urani-
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um fuel, demands tha t are made in the face of Ind ia’s recalcitrant 
refusal to accept fu ll scope safeguards and inspections on all of its 
nuclear facilities.

It  is my personal view tha t the House will move quickly to block, 
by a wide margin, the sale of nuclear fuel to India . I hope the same 
will occur on the Senate side.

It  will be a lopsided vote against the Presiden t, which will be a 
serious political defeat for him with internat ional implications for 
the U.S. image abroad. But the mood of the House is clear on this 
issue. The United States should not allow itself  to  be blackmailed by 
the Government of Prime Minister Gandhi on a crucial national se­
curity  issue of nuclear nonproliferation.

The choice is sim ple: should the United  States stand by i ts princ i­
ples and defend its antipro liferat ion policy, a policy which was en­
acted into law in 1978, with only three  dissenting votes in the entire 
House and Senate, or should we submit to Indian  pressure and supply 
more nuclear fuels, even though India rejects international safe­
guards  and explicitly reserves its option to use civilian nuclear mate­
rials for nuclear bombs ? To a vast major ity of the House, nonprolifera­
tion is a crucial national security issue which protects the United  
States from the specter of nuclear threat emanating  from virtually 
every region of the world.

Mr. Secretary, the  way I look at it, and what I am taking  from your 
testimony, is that we no longer have a nuclear nonproliferat ion policy. 
Wha t we have is a selective prolifera tion policy. Wha t we are allow­
ing is for Prime Minister Gandhi, by her stonewalling, to set an exam­
ple to the other countries in the world tha t if they are recalci trant, 
if they refuse to abide by the restrictions which we place upon the 
Indian Government, they, too, can be sure tha t they might also be 
able to dictate our nonproli feration policy.

I  think what we are witnessing here today is the collapse, the failure, 
of our nonprol iferation policy. Indeed, we are sending a signal to 
the rest of the  world of our  inabil ity to  stand by the principles which 
we so correctly enunciated 2 years ago with our Non-Prolifera tion 
Act. I  think we would set a very poor precedent for our future  nego­
tiations with other countries which would be seeking similar  kinds  of 
nuclear shipments from the United States.

Would you comment on that , please.
Mr. Christopher. Congressman Markey, you and I  view this mat ter 

differently. I  cannot see it with the  simplic ity th at you do. It  seems to 
me that this is not an abrogation of our nonprolifera tion policy. On 
balance I think  it advances our nonproliferation policy. We do not 
intend to abandon th at policy. Over 110 nations have signed the Non- 
Proli feration Treaty.  We have agreements for nuclear cooperation 
with scores of countries.

This happens to be a very part icular situation  in which we have 
a longstanding commitment to supply nuclear fuel to India.  On bal­
ance, we think it is bette r to keep that  agreement in effect than  to 
have it abrogated.

I  feel tha t the consequences of not going forward with these ship­
ments will be to see the abrogation of th at agreement and the loss of 
the commitment tha t we do have from India.
in effect our agreement with India and also to keep in effect the 
improving relations tha t we have with Ind ia on a political front.
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The most sound approach to this problem, it seems to me, is to keep
Now I cannot gainsay your counting of votes in the House of 

Representatives. All I can say to you is tha t the President and his
* advisers feel that  on balance we should go forward  with these ship­

ments because they are in the best interests of the United States.
I feel that the Congress, when it looks at the matter, when i t con- 

siders the pros and cons of it, will agree tha t these shipments should 
not be denied to the Indians.

Representative  Markey. B ut we do tha t in the face of reports from 
India to which Senator Glenn referred, tha t Prime Minister Gandhi, 
in testimony before the Ind ian Parliament, indicated a clear intention 
to keep her nuclear options alive in the  future. It  is clear th at we, as 
a country, ought to accept the fac t that Mrs. Gandhi will never accept 
full scope inspection of her nuclear  facilities and th at everything else 
we are talkin g about is ju st so much smoke. We have a clear indica­
tion of the India n Government’s attitude  toward our nonpro liferation 
policy, a clear intention of its direction toward expansion of its 
nuclear program. We are tryin g to cut a very fine point here in looking 
at the semantics of her statement. I think we have to look more at her 
actions than we do at her words.

In  1974, Ind ia exploded a bomb and we did nothing. Ambassador 
Smith  says if the Indians explode another one, we will cut off our 
nuclear supplies. Well, I don’t think  tha t is clear. I think there 
would be ample opportunity for this admin istration or the next one 
to take advantage of the exceptions which now are available to this 
or any subsequent administration  where the national security is 
“threatened” or our nonproliferation policy is advanced.

This is our real test. This is the place where we have to draw the 
line. If  we allow India to breach the policy which we have established 
as our national  nonprol iferation policy, I  think we will have made a very grave mistake.

Mr. Christopher. I  certainly have complete agreement with your 
determination to forward  the nonproliferation policy, Congressman. 
My own judgment  is tha t whatever Mrs. Gandhi’s present intentions 
with respect to nonproli feration policy—and I would have to say 
they are somewhat ambiguous—I can assure you tha t if we deny 
these shipments to India , the  chances of  its adopting full scope safe­
guards  are much less than they would have been the day before.

* Representative  Markey. Thank you.
Thank you, Mr. Chairman.
The Chairman. Are there any other questions of these witnesses?
Senator P ercy. Yes, Mr. Chairman.

* Senator Glenn. Yes, I have some.
The Chairman. I think it is clear tha t we will not be able to get 

to the next panel of public witnesses which we had hoped to hear today.
I apologize to the panel, but  time is running out. I  hope tha t since 

the members of the panel do come from Washington, it will be 
possible to arrange for them to  come back at  another time to present 
their  testimony on this matter.

So, we will complete the hearing this morning with these witnesses 
and the questions tha t remain for them.

I recognize Senator Percy.
Senator P ercy. Thank you, Mr. Chairman.
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I  th in k the  ques tion does come up now very cle arly as to wh eth er 
th is  is the  place to tak e ou r sta nd  or  wh eth er we sho uld  tak e it  at  
anoth er po int  where there  is no ambig uity.

The prob lem I  have, as one of  th e au thors of the bil l, i s t h is : W hen 
we have a judg me nt  from the ad min ist ra tio n and when  we hav e some 
doubt amo ng ourselves as to wh eth er th is  is no t a sh ipm ent in the 
gray  a rea , and  when we wi ll come to a time  when in t he  no t too  d is tant  
fu tu re  th at  a m at te r w ill aris e where th ere wil l be no g ray area, should 
we wage th e bat tle  now or  then ?

I  h ave  t he  Pr es id en t’s E xec utive orde r before me, whi ch I  did no t 
see un til  th is morning. The Pr es iden t says  th is :

I do, in fact, regard these export applications as having fallen within the 
statutory grace period before the full scope safeguard requirements of section 128a 
takes effect. Thus, my authorization of these exports does not constitute a 
precedent.

I  th in k it is im po rta nt  th at  we establ ish  th at on the reco rd, th at 
th is  is no t a preced ent , at  le ast  in the judg men t o f the admi nis tra tio n.

The Pres iden t says  fur th er , “ These e xp or ts will  he lp us to main tai n 
a dia log  wi th In dia ,” and so fo rth . Now, speakin g per son ally, fro m 
my own discussions wi th them, I  am no t too ho peful  abo ut th at , bu t 
a t least  we can car ry  th at  on. This  is im port an t:

The exports will avoid the risk of a claim by India tha t the United States 
has broken an exis ting agreement between the two governments and has thereby 
relieved India of i ts obligation to refrain from reprocessing the fuel previously 
supplied by the United States.

Supply of this  fuel will also ensure the continuation of safeguards and other 
U.S. controls on disposition of U.S.-origin fuel tha t has been supplied to India.

Th e whole ques tion  in my min d boils down to wh eth er we wou ld 
be not honorin g an agreem ent , wh eth er we wou ld be looked upon by 
ma ny o the rs in the world  as not hono rin g an agreem ent , a nd  w hethe r, 
in. a sense, we wou ld free up In di a to do som eth ing  t hat we ce rta inly  
wou ld w an t to p rev ent, i f a t all  possible.

My own recol lect ion of  the negoti ation  of  th is agr eem ent —and t he re  
were final negotia tions wi th the  admin ist ra tio n in 1977 so as  t o avo id 
a flood of appli cat ion s th at would come in un de r the Septe mb er 10 
da te—is that  we th en  extend ed and pu t in one more  deadline. That  was 
the Ma rch  10 deadlin e by which shipm ents wou ld be made .

I t  w ould  be unconscionab le fo r us to hav e pu t th at  in  the re  as  c lea r 
notice, t o have  them file ap pli cat ion s t hat  cou ld well h ave been shipp ed 
before  t he  d ead line  shipm ent dat e, and then , by ou r u ni la tera l act ion , 
pre vent the  shipm ent  being  m ade when it  was  all  in our han ds.  As I  
see it, In di a was rea dy  to  receive ship me nt a t an y time.

I  would like  to pu t the ques tion to you,  Mr . Secre tar y, of  wh at 
rea lly  happ ene d du rin g th at  p eriod o f tim e, if  i t was  our  in ten tio n to  
extend  th e dat e so as n ot  to  get into the  problem o f a bac klog o f a pp li ­
cat ions being sub mi tted to  us and rushe d in to us, th at  has pre vente d 
the  ship ment. W ha t lega l au thor ity  s tan ds  b eh ind  t he  Pr es id en t’s as ­
ser tion s to Congress that, we mi gh t ris k the cla im by In di a th at the  
Un ite d S tat es  has  broken an e xis ting ag ree me nt and th us  relie ved  them 
of all of  the  re st ra in ts  t hat  we now have  on  them,  which wou ld, in a 
sense, be to ta lly  co nt ra ry  to ev erythin g we have eve r tri ed  to  do in 
no np ro liferati on ? We  would be the  pe rp et ra to rs  in th at  case, the n, 
if  Ind ia  has  lega l gro und s. Al rea dy  th e Pr es iden t o f th e U ni ted  S ta tes  
has  given In di a the legal gro und to sta nd  on. Is  the Pr es iden t b as ing
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his judgment on an opinion from the Attorney General ? I f so, can this 
committee have a copy of tha t opinion? Is it an opinion of his own 
counsel? Just what is the authority for this? Is it State Department 

v counsel ?
Mr. Christopher. Senator, you have made several points, many of 

which I agree with.
f Let me go back a few paragraphs and then I will come to your final

question.
Congress provided the grace period in the statu te. I think you have 

defined as well as anyone I ever have heard how tha t grace period 
ought to be inte rpre ted ; tha t is, there is one fixed deadline and there 
is a second deadline for shipments, but  the second deadline needs to be 
interpreted in terms of whether there is a reasonable probabil ity of 
shipments within the period.

We feel t ha t the flexibility provided by the Congress in giving the 
grace period should be taken advantage of here to see if  some way can 
be worked out either to get full scope safeguards or to work out an 
amicable termination of the agreement.

What the President has said, and I think has quite carefully said, 
is tha t the ex{x>rts will avoid the risk of a claim by Ind ia that the 
United States has broken an agreement.

I have no doubt in my mind tha t if we do not go forward with 
these shipments, India will claim that  we have broken the agreement. 
There are various things she might do if she feels tha t the  agreement 
is broken. There  are  international fora to which she migh t go to seek 
an adjudication.

I doubt i f she will do that. I think she will simply state  tha t there 
has been an abrogation, tha t she therefore is freed of her responsi­
bilities under the agreement to go ahead and do the things  that I ou t­
lined in my statement which I  th ink would be so adverse to us.

Tha t is what I think  we ought to avoid. Tha t is why I think  we 
ought to use the advantage of the grace period provided by Congress 
in order to  e ither get an acceptance of full 9cope safeguards or work 
out some termination tha t will not have the nonprol iferation conse­
quences that  would be so adverse.

What has happened durin g the intervening period ? Unfor tunate ly, 
a good deal of the time has been taken up by the processing wi thin 
our own bureaucracy. A good deal of th e time has been taken up be- 

4 cause other licenses were pending. I would like to  be able to furnish
for the record the actual time t ha t was taken by the NRC.

As you know, other applications  were backed up behind these, and 
they finally came out processing the two of these together. That is 

* why we are where we are today.
I think tha t is the essence of your question.
Let me now go back to your final question. Senator, and say that  

the President has not indicated tha t the  United States will be breach­
ing an agreement, but he has indicated that going forward  will avoid 
the risk of a claim by India  tha t we were breaching an agreement. 
I would have to say tha t it would not be an insubstant ial claim.

Senator Percy. Can we get some backup on the legal judgment?
I do think to research the history of the legislation is an impor tant 

point.
Mr. Christopher. We would like to lie able to submit, Senator, an 

opinion on this.
[The information referred to fol lows:]



R
EV

IE
W

 
PE

R
IO

D
 

FO
R

 A
P

PL
IC

A
T

IO
N

S
 T

O
 

N
R

C
 

FO
R

 F
U

EL
 A

N
D

 
EQ

U
IP

M
EN

T 
EX

PO
R

TS
 

FO
R

 U
SE

 I
N

 
TA

R
A

PU
R

 A
T

O
M

IC
 

PO
W

ER
 S

T
A

T
IO

N
 

(T
A

P
S

)

D
at

e 
re

ce
iv

ed
 i

n 
ex

ec
ut

iv
e

N
R

C
 N

o.
 

br
an

ch
 

D
es

cr
ip

tio
n

D
at

e 
re

p
or

te
d 

R
em

ar
ks

 i
n 

co
ng

re
ss

io
n

al
D

at
e

 e
xt

en
de

d 
to

 C
on

gr
es

s 
D

at
e 

to
 N

R
C

 
re

p
or

t
N

R
C

 o
r 

ex
ec

ut
iv

e 
br

an
ch

 r
at

io
na

le
 f

or
 d

el
ay

XS
N

M
01

37
9.

...
...

...
...

XS
N

M
01

56
9.

...
...

...
...

XC
O

M
02

40
...

...
...

...
...

O
ct

 
18

 
19

78
 

48
7.

3 
kg

 
U2

“
 

in
 

19
,8

58
.8

 
kg

 
D

ec
. 

15
, 

1
9

7
8

..
. 

D
ec

. 
27

, 
1

9
7

8
..

. 
M

ar
. 

2
8

,1
9

7
9

..
. 

"F
in

al
 e

xe
cu

tiv
e 

br
an

ch
 

ac
tio

n
ur

an
iu

m
 

en
ric

he
d 

to
 

2.
71

 
on

 X
SN

M
01

37
9 

ha
s 

be
en

 d
e­

pe
rc

en
t f

or
 T

A
PS

 r
el

o
ad

. 
la

ye
d

 
pe

nd
in

g 
re

vi
ew

 o
f 

th
e

qu
a

nt
it

y 
of

 u
ra

n
iu

m
 f

ue
l 

pr
o­

po
se

d 
fo

r 
ex

p
or

t 
an

d 
its

 
in

­
te

nd
ed

 u
se

."

Ju
lv

 4
 

19
79

 
- 

d
o

...
...

...
...

...
...

...
...

...
...

...
...

...
...

...
..

 
N

ov
. 

1,
 1

9
7

9
..

..
 

N
ov

. 
2

8
,1

9
7

9
..

. 
M

ay
 7

, 
19

80
...

...
...

."
E

xe
c

ut
iv

e 
br

an
ch

 a
ct

io
n

 o
n 

ap
­

pl
ic

at
io

n 
XS

N
M

01
5

69
 

ha
s 

be
en

 d
el

ay
ed

 p
en

d
in

g 
fu

rt
he

r 
po

lic
y 

re
v

ie
w

.'*

M
ay

 9
, 

1
9

7
9

..
..

 
M

is
ce

lla
ne

o
us

 r
ep

la
ce

m
en

t p
ar

ts
 

N
A

...
...

...
...

...
...

...
...

. 
N

A
...

...
...

...
...

...
...

...
..J

un
e 

1
1

,1
9

7
9

..
. 

N
A

...
...

...
..

...
...

...
...

...
...

...
...

...
...

...
...

...
...

...
..

fo
r 

TA
PS

 s
uc

h 
as

 i
on

 c
ha

m
­

be
rs

, 
th

e
rm

al
 s

le
ev

es
, 

co
nt

ro
l 

ro
d 

dr
iv

e 
pa

rt
s,

 e
tc

.

XC
O

M
02

5
0 

M
ay

 1
6

,1
97

9 
..

 6
 

tr
av

er
si

n
g 

in
co

re
 

pr
ob

e 
de

- 
Ju

ly
 1

3,
1

97
9_

__
Ju

ly
 1

3,
 1

9
7

9
..

..
 

O
ct

. 
2

2
,1

9
7

9
..

..
 

* 
Fi

na
l 

ex
ec

ut
iv

e 
br

an
ch

 
ac

tio
n

 
D

o.
te

ct
or

 a
ss

em
bl

ie
s 

fo
r 

TA
PS

. 
on

 t
hi

s 
ap

p
lic

at
io

n
 h

as
 b

ee
n

de
la

ye
d 

pe
nd

in
g 

re
vi

ew
 

of
 

th
e 

qu
an

tit
y

 
of

 
co

m
po

n
en

ts
 

re
q

ui
re

d 
fo

r 
th

e 
st

at
io

n 
en

d
- 

us
e.

" 
(S

to
ck

p
ili

n
g 

co
n

ce
rn

.)

N
R

C
 r

at
io

na
le

: 
N

R
C

 w
as

 a
w

ai
ti

ng
 e

xe
cu

ti
ve

 
br

an
ch

 
re

sp
on

se
 t

o 
le

tt
er

 d
at

ed
 A

ug
. 

15
, 

19
79

 w
hi

ch
 r

eq
ue

st
ed

 a
n 

ex
ec

ut
iv

e 
br

an
ch

 
as

se
ss

m
en

t 
of

 t
he

 i
m

p
ac

t 
of

 t
he

 c
ha

ng
es

 
in

 
th

e 
In

d
ia

n
 

G
ov

er
n

m
en

t 
on

 
th

e
 

pr
e­

vi
ou

sl
y 

su
b

m
itt

ed
 e

xe
cu

ti
ve

 b
ra

nc
h 

re
co

m
­

m
en

da
tio

n
 a

nd
 a

na
ly

si
s.

Ex
ec

ut
iv

e 
br

an
ch

 r
a

tio
na

le
: E

xe
cu

tiv
e 

br
an

ch
 

re
co

m
m

en
da

ti
on

 
an

d 
as

se
ss

m
en

t 
co

ul
d 

no
t 

be
 c

om
pl

et
ed

 u
nt

il 
co

ns
u

lta
tio

n
s 

w
er

e 
he

ld
 

w
it

h 
ne

w
 

In
d

ia
n

 
G

ov
er

n
m

en
t 

on
 

no
np

ro
lif

er
at

io
n

 is
su

es
.

N
R

C
 r

at
io

na
le

: 
N

R
C

 w
as

 a
w

ai
ti

ng
 e

xe
cu

ti
ve

 
br

an
ch

 
re

sp
on

se
 t

o 
le

tt
er

 d
at

ed
 A

ug
. 

15
, 

19
79

 w
hi

ch
 r

eq
ue

st
ed

 a
n 

ex
ec

ut
iv

e 
br

an
ch

 
as

se
ss

m
en

t 
of

 t
he

 i
m

p
ac

t 
of

 t
he

 c
ha

ng
es

 
in

 t
he

 I
nd

ia
n

 G
ov

er
nm

en
t 

on
 t

he
 p

re
vi

­
ou

sl
y 

su
b

m
it

te
d

 e
xe

cu
ti

ve
 b

ra
nc

h 
re

co
m

­
m

en
da

ti
on

 a
nd

 a
na

ly
si

s.

X
C

O
M

0
3

7
6

..
..

..
. 

M
a

r. 
19

, 
1

9
8

0
..

.
M

is
ce

lla
ne

ou
s 

pa
rt

s 
an

d 
co

m
­

po
ne

nt
s 

fo
r 

TA
PS

 
pr

im
ar

y
N

A
__

__
__

__
__

_
N

A
__

__
__

__
__

__
_

 
M

ay
 1

3,
 1

98
0.

. .
. 

N
A

..
..

..
..

..
..

..
__

__
__

__
__

__
_ 

N
A

.

X
C

O
M

0
3

8
1

..
..

..
. 

M
a

r. 
20

, 
1

9
8

0
..

.
co

ol
an

t 
an

d 
ot

h
er

 p
um

p
s.

 
Zi

rc
al

o
y-

4 
fu

el
 

ch
an

n
el

s 
fo

r
N

A
__

__
__

__
__

_
 

N
A

__
__

__
_.

 
__

__
__

__
do

__
__

__
__

._
 

N
A

__
__

__
__

__
__

__
__

__
__

__
__

__
_ 

N
A

.
TA

P
S.

X
C

O
M

0
39

5-
..

.
..

. 
A

p
r. 

28
, 

1
9

8
0

..
.

M
is

ce
lla

ne
o

us
 p

ar
ts

 f
or

 p
ri

m
ar

y
N

A
__

__
__

__
__

__
 

N
A

__
__

__
__

__
__

__
__

__
do

__
__

__
__

..
 

N
A

__
__

__
__

__
__

__
__

__
__

__
__

 
N

A
.

co
ol

an
t 

an
d 

ot
h

er
 p

um
ps

 f
or

TA
PS

.

N
o

te
: 

N
R

C
 C

om
m

is
si

on
er

s 
by

 u
na

n
im

ou
s 

vo
te

 M
ay

 1
6

,1
98

0 
re

fe
rr

ed
 a

ll 
of

 t
he

 a
bo

ve
 e

xp
or

t 
ca

se
s 

co
ul

d 
no

t 
fin

d 
th

at
 th

es
e 

re
qu

es
ts

 m
e

t 
th

e 
cr

it
er

ia
 o

f 
th

e 
ac

t. 
to

 t
he

 P
re

si
d

en
t 

u
nd

er
 s

ec
. 

12
6b

. 
(2

) 
of

 t
he

 A
to

m
ic

 E
ne

rg
y 

A
ct

, 
as

 a
m

en
d

ed
, 

on
 t

he
 b

as
is

 t
h

at
 t

he
y



115

Senator Percy. We ought to  make clear whether th is is ju st a claim tha t they could make or whether  they could really make t ha t claim stick.
k My final question is this.

We will continue our negotiations with  India , but if  this shipment is made and the negotiations  continue and the India ns make another application where there is no equivocation about the dates, what will be the administra tion’s position? What in  your jud gmen t should be our action ? Should we make no shipments ? Isn ’t it fair ly logical tha t if the Indians antic ipate we will no t make any shipment beyond this shipment, they will begin negotiations with the Soviet Union or somebody else to become a supplier?  Wouldn’t they get all se t to go if we then turned them down ? What do we gain, in other words, other than  a year ?
Mr. Christopher. Not necessarily, Senator. I think Ind ia would much p refer  to have the United  States be the  supplier of its nuclear fuel. India , I think,  pa rticu larly  a t this moment in its history, would like to divers ify her suppliers.
I think if these transactions  are approved, we will have an oppor­tuni ty to negotiate with Ind ia and see if  we eithe r can improve the safeguard situat ion or work out a terminat ion that would keep in place the various restrictions.
I guess I would disagree with  the implication of your remark, Sena­tor, as to the importance of a year. With  the conditions in Southwest Asia and South Asia, maintain ing a good relationship with Ind ia dur­ing this period has very high  importance. India may be the key, or one of the keys, to an ultima te resolution of the Afghanistan  problem. I  thin k India sees tha t as a problem for Ind ia in a way t ha t was not perceived by India  when the invasion first took place.I would want  to use this time as effectively and as creatively as we can to enhance our overall relations with In dia  and also to try  to work out our nonproliferat ion and our nuclear supply relationships with India.
With respect to the legal opinion, I am afra id I  interrupted  your remarks, Senator. We would be glad to submit a legal opinion to you. I think you can understand tha t i f it involves any concession against U.S. interests, it  would have to be submitted on a classified basis.Senator P ercy. Yes, we would certainly accept it  on tha t basis.* I want to assure you that I  will continue working with you to  do everything  tha t I can to convince India that  thi s is in the in terest of our total relationship. I feel that we have a good basis fo r continuing a solid relationship with India . The A fghan istan situation must have* shaken Indi a severely. Indi a must stand together with the rest o f the world now. Certainly  he r position in the  nonalined coalition is an im­portant one. H er leadership is very important a t this  par ticular stage.I would hope tha t we could convince the Indians that it  is in  the overall interest of humanity tha t we find an answer to thi s problem.Thank you very much.
The Chairman. Senator Glenn.
Senator Glenn. Than k you, Mr. Chairman.
I don’t think there are really any new issues th at  I  want  to  br ing up. I  just want to restate my view so that  it will no t be misunderstood.
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I am very sympathetic to wanting to keep the very best of relations  
with India.

I disagree very, very strongly, though, with the action the  President 
has taken. With  no changes whatsoever in  the NN PA, it seems to me 
that  we are star ting  down a path  where NNPA will be emasculated 
to the point where i t really cannot be applied practica lly or from a 
pragmatic standpoin t anywhere else. Eve ry other nat ion who wants a 
waiver on th is will always ’be able to find some internat ional political 
reason as to why it will be desperately necessary at tha t par ticu lar 
time to have a waiver.

If  we sta rt down this route, withou t changing the NNPA, we will 
make NNPA  very ineffective in  the future.

Since this is the decision that has been made, I would hope the 
adminis tration would get to work on what its suggested changes for 
NNPA will be to bring i t into line with our  new case-by-case approach 
to nuclear prolifera tion, which is actually what  we are doing. I think 
we here on the Hill probably should get going in the same direction 
whatever happens, because, even if we turn down thi s shipment  and 
keep NNPA in effect, it seems to me we will also have to consider 
whether other nations are following our lead. We all hoped when we 
passed NNPA tha t other nations would follow our lead. Well, they 
did for a while, but  I  don’t think they are doing it  much now. Do we 
need to make changes to reflect that new status not  only to permi t, but 
perhaps to encourage, American business to get back into the act 
again ?

We had our best shot a t it. We thought i t was working, but i t really 
does not appear to  be going, and now we culminate it with this waiver. 
It  seems to me th is sort of puts the final “stake throu gh its hear t,” 
although tha t may be sta ting i t a lit tle too dramatically.

I do not think  this was necessary at this time. We would have 
been far  'better advised to have taken this time period and used it  to 
try  to work out what changes are  necessary in NNPA so tha t other 
governments do not view this as just one more flip-flop in our policy.

We were given the President’s actual message only this morning 
afte r we had arrived at  the committee meeting. At the bottom of page 2 
he talks about Indi a’s failure to accept internationa l safeguards on all 
of its peaceful nuclear activities and its failure to commit itsel f not to 
conduct furthe r nuclear explosions as being a serious concern to him. 
He says, “These exports will help us to maintain a dialog with In dia  in 
which we try  to narrow our differences on these issues.”

I don’t know who put that  wording together for  the President. While
1 can’t say it is actually humorous, it borders on that. We have tried fo r
2 years, and India,  in effect, has told us to “bug off” every time we 
wanted to talk about these matters. Now we seem to think that if we 
give in and ship to her, which is what she wants us to do, somehow she 
will suddenly come around. I  do not think that  is reasonable to assume. 
I do not think t ha t should be held up to  us as a reason to send out this  
shipment.

We will have ample opportun ity to talk to India about other matters. 
We are shipping  or approving shipment of some arms. The TOW case 
already has been brought up this morning.

My main concern, Mr. Chairman, is that  we not stand before the 
rest of the world and sta te th at we have a policy, and try  to get every-



117

one to  fol low ou r lea d, w hile  we do no t r ea lly  hav e t hat  po licy  in effect. 
Every one will  know  it  and wil l be ou t there, se llin g as ha rd  as the y 
can. Th ey are  moving in th at  di rec tio n now, any way, and have been 
fo r the  p as t year  o r so. I th ink we ju st  are no t do ing  ri gh t by thi s. I 
wish  we ha d had the  benefit of the  GA O stu dy  and the  meeting thi s 
sum mer o f the  N PT  Co nferenc e before we had  to  go  th ro ug h thi s, bu t 

< we no lon ger  have  th a t op tion .
I  hope we all can si t down an d ta lk  about wh at changes we may  

need i n th e f utur e in  the  NN PA .
Th an k you.
Th e C hairman . Are th ere a ny  further  questions ?
[No  response .]
Th e Chairm an . Th ere  be ing  no  f urther  questio ns, let  me than k you 

very much, M r. S ecret ary  and M r. A mbassa dor .
Th is hea ring  is adjo urn ed.
[W hereu pon, at  12:07, p.m., the  com mit tee ad jou rned , sub jec t to 

call  of  the Ch air.]
[A dd ition al  que stions and  ans wer s fol lo w:]

Adm in istr at io n’s R es po ns e to Que st io ns  Submit ted  for t h e  Record by 
Senato r Gary H art

Question 1. McGeorge Bundy, in a recent artic le in the Washington Post, 
reiterates  the State Department argument tha t the shipment of nuclear fuel to 
India should go forward because of the legal position taken by India  that, pur­
suant to the 1963 U.S.-India Tarapur agreement, it  would be free “to make any 
use i t likes of the ton and a half of plutonium it can get from the fuel we have 
already supplied” if the United States cuts off supply of fres h fuel for Tarap ur. 
India’s legal position is based on its  assertion  in Article VI, Paragraph  A of the 
agreement that  India’s acceptance of safeguards on the spent fuel are  conditioned 
upon uninterrupted  supply of fresh fuel for Tar apur by the United States.

A. I s i t true that  the United States did not accept this  asser tion by the Govern­
ment of Ind ia and tha t disagreement on this point is specifically noted in Article 
VI, Parag raph A of the agreement?

B. Why did the United Sta tes conclude the  Tarapu r agreement containing such 
a substantial disagreement with India?

C. Is the State Department  now prepared to concede Indi a’s claim to free 
access to the plutonium content of the Tara pur spent fuel in the event fresh fuel 
is no longer supplied by the United State s? Please explain in detail  the current 
U.S. position on th is issue.

D. Article VI, Parag raph D, of the agreement gives the United States the 
right to require the return of equipment, devices and mater ial (including the 
spent fuel) in the event of noncompliance by India with the safeguards guaran-

*. tees or provisions of the agreement. Is the United States prepared to exercise
this right if India takes possession of the plutonium in the Tar apur spent fuel? 
Please explain.

Answer. This question assumes tha t India’s legal position, in the event of cessa­
tion of U.S. supply, would be based on Article VI A of the agreement. In our view, 

* this is probably incorrect. Rather, India would probably argue tha t a failu re of
the United States to supply fuel for Tar apu r was a violation of the obligation 
in Article II  of the agreement. They would probably take the position that  such 
a violation was a mater ial breach of the agreement. They would consequently 
argue tha t under interna tional law, as codified in Article 60 of the Vienna Con­
vention on the  Law of Treat ies, tha t this breach legall.v entitled India to consider 
the agreement for cooperation terminated or suspended, in whole or in part. 
India could then argue tha t it was not bound by any of the provisions in the 
cooperation agreement, including those contained in Article VI.

The disagreement embodied in Article VI A is not relevant in any way t o the 
implementation of the safeguards provisions in the cooperation agreement since 
India has agreed under Article II to use no other special nuclear mater ial than 
that  made available by the United States in the Tarapur Atomic Power Station.
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Thus, safe guards under the  agreement  apply to the  reactors at  all  times. It  was 
for th at  reason th at  Ind ia was ready  to accept the provisions in  A rticle  VI B.

If  the  United  States ceases fuel supply, the  Ind ian  Government would prob­
ably, as indicated above, consider itself  relieved  of the oblig ations  contained i
in Articles II  E and VI D. While the  U.S. Government tak es a con trary position, 
if this  situ ation occurs, the  United  Sta tes  would be in a difficult position in try­
ing to  “exercise” eit her  of th ese r ights.

In rega rd to the specific points in th e que stion :
A. Article  V I(A ) does reflect a theoretica l difference between Ind ia and the >

United Sta tes  on whethe r safe guards should only be trigg ered  by the  supply
of fuel or also should be triggered  by the supply of reac tors.

B. This disa gree men t has no pra ctic al effect since Ind ia agreed  to use only 
U.S.-supplied fuel in the Ta rap ur reac tors . The fuel and the rea cto rs are  thus 
alway s und er safeguards.

C. If the U.S. ceases supply, India would probab ly claim th at  it is conse­
quently ent itled to consid er itse lf relieve d of the  obligat ions in the 1963 agree­
ment, including those in Article  VI D. The Deputy Secr etary  commented on the 
U.S. position in face of such a possible claim in executv e session of the  Senate 
Foreign Rela tions Committee  on Jun e 11, 1980.

D. Article VI D gives the United  Sta tes the  rights  to suspend or term inate 
the 1963 agre ement for cooperation  and to requ ire the ret urn  of equipme nt and 
devices tra nsf err ed  und er the agreemen t and any safeg uarde d special nucle ar 
ma teri al produced through its use in the  event Ind ia does not comply with  the 
gua rantee or safe gua rds  provisions of the  agree ment  and subseq uently fai ls to 
take steps  to fulfill these provisions in a reaso nable  time. The Unite d States 
has not given up thes e rights. In the even t this provision  is trigge red, the United 
Stat es would have to make a decision on whethe r to requ ire ret urn  in light of 
the pa rticular  ci rcumstan ces.

Question 2. McGeorge Bundy, in the  same artic le, rei ter ate s ano the r Sta te De­
par tment  argu men t for permitt ing the shipm ent of nuclear fuel to go forwar d 
to In d ia : “The like lies t alt ern ate  supp lier  is the Soviet Un ion ; would such a 
switch be a gain  for the good cau se?” I n this regard, it is my und erst and ing  th at  
the Soviet Union has an agreement with  Ind ia th at  in tern atio nal  safe gua rds shal l 
apply in perpetu ity to all byproduct ma teri als  (inc luding plutonium ) from In ­
dian  reactors using Soviet supplied heavy water, even if India even tually re­
places the Soviet heavy water with  i ts own.

A. Is this tru e?
B. Does the  United  States have  a sim ilar  agreement with  Ind ia guaranteei ng 

perpetu ity of safegu ards on byprod uct mater ials from Ta rap ur even if  U.S.-sup­
plied fuel is no longer used in this rea cto r? If  not, please explain.

C. If  t he NRC denial of the Ta rapu r export license  s tand s, would the Sta te De­
par tment  seek Soviet cooperat ion in obta ining a contin uatio n of safe gua rds  on 
exist ing Ta rap ur  spen t fuel as a condition  for  s ervin g as the alt ern ative supplier 
of fr esh fuel to In dia?

Answer. (A ) We und erst and  that  the  Soviet-Indian heavy wa ter  su pply agree­
ment  in effect calls for  safeguards in perp etui ty on the Ra jas tha n reactors and 
any material used in or produced throu gh the ir use if the Soviet heavy  wa ter  is 
introd uced into  these  reactors. This is in conformi ty with  IAEA document GOV +
1621 adopted by the nuclear  suppl iers in 1978 in connection with futur e supply 
commitments. If  the  heavy wa ter  is used in oth er react ors. IAEA safe guards 
would apply to material used in th at  rea cto r or produced through its  use only 
while it conta ined the  Soviet heavy wat er.

(B ) Under the U.S.-India agree ment  on Ta rap ur,  Ind ia gua rantees  th at  only *
U.S. origin fuej will be used in the Ta rapu r reac tors  and that  this  ma ter ial  and 
material produced through its use will be subj ect to safe guards The situ atio n 
described in the  question thus falls  outs ide the purview of the  agreem ent.

It  is likely  tha t, should the United Sta tes  refu se to supply addition al fuel for 
Tar apu r, the Ind ians  will deem t he U.S. to have uni latera lly  breached the agre e­
ment. In this case, they could regard themselv es as relieved of the  obligat ions 
imposed on them by the agreem ent, inclu ding the  ob ligation  to use only U.S.-sup- 
plied fuel. Thus, the agreem ent, which was ente red into  in 1963, a number of  years 
before the development  of GOV 1621 or the nuc lear  s uppli ers guidelines,  provides 
effective safe guards while it remains in force but does not deal with  the  s itua tion  
which would ari se from its  a brogation. However, recent U.S. nuclear cooperation 
agreements  in conformity with the nuc lear  suppliers  guidelines, corr ect this 
problem.
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(C) Should this situ ation arise, the  United Sta tes would make a concerted effort to preserve safe gua rds  on the spen t fuel. However, it  is clearly premature  to specu late abou t the tac tics  to be employed in this effort. Tn par ticula r, a judg­ment as to whe ther  and  in what manner to involve the Soviets would depend on the circumstances at  th e time.
[From  United States-Indian Ta rapur Agreement (1963)]

Article VI
A. The Pa rties  to thi s Agreement  emphasize their  common inte res t in a ssuring  that  any materia l, equipm ent or device made avai lable  to the Government of India for use in the Ta rap ur  Atomic Power Station, or in connection therewi th, pur sua nt to thi s Agreement shall  be used solely for peaceful purposes. The Gov­ernm ent of Ind ia emphasizes in contrast  to the position of the United States, that  its agreemen t to the  provisions of thi s Artic le in rela tion  to equipm ent or devices tra nsferre d pursuant  to this Agreement has  been accorded in cons idera ­tion of the  fac t tha t, as provided in thi s Agreement, the Ta rapu r Atomic Power  Stat ion will be op erated in no other  special nuclear  m ate ria l than  th at  furnished  by the Government of the United Sta tes  of America and  spec ial nuclear  material  produced there from , in consequence of which the provisions of th is  Artic le in relation to equipm ent or devices in any  case ensue from the safeguards on fuel.D. In the  even t of  noncompliance with the gua ran tees or with the provisions of this  Article, and  the subsequent fail ure  of  the G overnment of Ind ia to fulf ill such gaurantees  and  provisions with in a reaso nable  time, the Government of the United Sta tes of America shall  have  the  right to suspend or terminate this  Agreement  and requ ire the return  of any equipment and devices transf err ed  unde r this Agreement and any special nuclear  material safeguarded pursuant  to th is Article.

[From  the Washington Post, June 13, 1980]
Sh ip  th e F uel to I ndia 
(By McGeorge Bundy)

The debate over shipm ents of nuc lear fuel to Ind ia is one with  good guys on both sides, which is refreshing in itse lf. This is not a contest between the children of ligh t and  the  children of da rk ne ss ; the cen tral  question is simply whe ther  the  gene ral purpose of encourag ing nuc lear  re str aint  in the  world will be served bet ter  by shipping the fuel or not. With  all respec t for the excel lent in­tentions of those  who are aga inst the  shipments, I submit th at  they are  wrong on the  merits . Failure to allow these  shipm ents will predictably  serve all the  forces alre ady  working aga inst nuc lear  restr aint  in Ind ia—it  will be a self- inflicted wound fo r the  general cause of n onprolife ration.
To und ers tand thi s real ity,  it is necessary only to consider this matt er  as  it looks to Indians.  To them, the  sta rting  poin t is the  1963 Agreement for  Cooper­ation  between our two countr ies. That agreement,  in the ir view, can be changed only wi th the consen t of both sides, and it is not superseded by our Nuclear Non­prol iferation Act of 1978. Moreover, they have lawyers to defend thi s view, j us t as the  Nuclear Regulato ry Commission and many in Congress have lawy ers for the opposite position. Th at is not surprising because the  intersection between in­ternat ional agreements and nat ional sta tu tes is a na tur al habit at for  legal dis­pute. On the  naked meri ts, the re is room for both legal and polit ical sympathy with each side.
But  what will decide the effects of thi s affair in India is what Ind ians think. And what they  will think, if shipments are  ended, is that  the  United Sta tes  h as broken its  word as p ar t of  a process of pressure to which no self-respec ting nation can submit—and Ind ians have at  leas t an average amount of self-respect. They will then decla re th at  our  action h as ended the  1963 agreement. This  position will be unchallengeable in Ind ia and widely supported  abroad. The Ind ian govern­ment  will then feel free, as it does not today, to make any use it likes of the  ton and a ha lf of plutonium it can get from the fuel we have alre ady  supplied. This  freedom might or might  no t be used to make weapons, but  the end of all ex­tern al restr aint  on the use of the Ta rapu r plutonium is the  inescapable political consequence of any American decision to end shipments.
The Ta rap ur  plutonium would be enough to make at  leas t a hundred  fission weapons of unce rtai n but  u tte rly  n on-t rivia l yield. It  could also be reprocessed as
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an altern ativ e source of reactor fuel, thu s set ting an example  to the world th at  
we could hard ly cheer. I find i t hard to see how opening the door to such resu lts 
would be good for  the  general cause of non proli fera tion.

Nor should we suppose th at  the  stiff position take n by Ind ia on this question 
is a ma tte r of bluff, or the  resu lt of some special  pride in Ind ira  Gandhi. The 
Indi an stan d h as been essentia lly the  sam e u nde r both Morarji Desai and Gandhi, 
for the excellent reason  th at  any othe r posit ion would be regarded as outrag eous 
by Ind ian public opinion. (T ha t coun tries  with  free  elections often respond  to 
such public sent imen t will surely not sur pri se inh abi tan ts of Washington.)

And the Ind ian s are not bluffing, because the re is no longer any American mo­
nopoly on the  k ind of nu clear fuel Ta rapu r consumes. The likel iest al ter na te sup­
plier  is the Soviet Un ion ; would such a switch be a  gain for the good cau se?

For reasons  unknown to me, t he adm inistra tion has  spoken softly on this ma t­
ter, but its position is correct , and it is not the  res ult  of any shallow desertion  of 
nonprolife ration in deferen ce to geopolitica l c risis. I t is t he cause of no npro lifera­
tion itse lf th at  should persuade  us not to kill the  1963 agreement .

Th at agreement is not perfect: it bea rs the  bir thm ark s of the excessive 
enthu siasm for nuc lear  sales  abroad th at  was prevalent in the adm inis trat ion 
of th at  time—nos tra  culpa. But  it is vast ly bet ter  tha n nothing, and Ind ia has 
respected  it, the Ind ian  explosion did not come fro m Tarap ur.

If  we end the shipments, the agreemen t too will end. We should avoid tha t 
resul t, even at  the  price or some underst and able  disappointm ent over the  difficulty 

of ex porting v irtu e by statu te.

The wri ter,  special assis tan t for nat ion al secu rity  affa irs in the Kennedy and 
Johnso n adm inis trat ions , is a professor of histo ry at  New York Univers ity.
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P repared Sta teme nt  of J am es  N. B arnes  and S. J acob Scherr , on B eh al f of th e  Natural R esources  D ef en se  Cou nc il, Nation al  Audubon  Socie ty, U nion  of Concerned Scie nti st s, Sierr a Club, and F rie nds of th e  E arth  1

We are pleased to appear before  the  Committees on behalf of the  Na turalResources Defense Council. Nat iona l Audubon Society, Union of Concerned Scientists,  Sie rra Club, and Friends  o f the  Earth. We ap precia te the  opportunity to present our views rega rding the Pre sid ent’s waiver of the  NRC decision to deny export licenses for  the shipmen t of low-enriclied uranium fuel to India .The environmental  community has  long been actively concerned about the haz ards posed by U.S. nuclear exports, par ticula rly  the  ri sks  o f nu clea r weapons proliferation. In 15)76, thre e environmental orga niza tions filed peti tions with the NRC, challenging fu rth er  expo rts of nuclear fuel fo r I nd ia’s Ta rapu r reactors. The orga niza tions par ticipated at  the  Ta rap ur  hearings before  the NRC in July 1976. the  first public hearings ever  on a nuclear export license. The envi ron­mental community testified frequently dur ing  the development of the  Nuclear Non-Prolife ration Act of  1978 a nd has  monito red the  NNPA’s implementation.The question now facing Congress  goes beyond whether the  United States should  supply some 40,000 kilogram s of low-enriched uranium for  use a t the  Ta rap ur  Atomic Power Station. There are two broa der issues a t stake . The first  is whether the United Sta tes  continues  its policy of accommodation  towards  India which set the stage  for the  Ind ian  explosion of an atomic bomb in 1974. The second is wheth er or not the  U.S. abandons th e requirement of full  scope safe ­guards as a cen tra l tenet of its  nonprol iferation efforts. It  is our  view th at  the  Congress should draw  a clea r line and say “no” to fu rthe r nuc lear  commerce with  Ind ia until the Ind ian  government accepts intern ational safe gua rds  on all its nuc lear  activ ities . If  principle s are to mean anything , they mus t be followed even in hard cases.
i .  background

For  over twenty years, we have  hea rd the  same argum ents abou t the importance  of mainta inin g U.S. leverage  over the  Indian nuclear  program by prov iding them nuclear  equipment, material, and  technology’. We have seen the Sta te Dep art­ment, time and time again,  go to gre at lengths to avoid conf rontation  with  Ind ia by relying on hair-spl itting legal isms and ambiguitie s. The United States has been outmaneuvered and outnegotiated by India, which has  demonst rated  , to the  world  th at  a non-nuclear weapons sta te  can explode  an atomic bombusing U.S.-supplied nuclear m ate ria ls and get away with  it.The illusion of Atoms for  Peace  was sha ttered  on May 18, 1974 w’hen India exploded a “peaceful” atomic explosive with  a yield of 20,000 tons. The Govern­ment  of Ind ia immediately claimed th at  the plutonium device it had exploded f was all-Indian : “Not a  s ingle thin g used in i t was foreign.” Th e statement soughtto mask twenty years of United Sta tes  a nd Canadian ass istance  to Ind ian  devel­opment of nuc lear  power. The nat ion  of Gandhi was to serve as a model for the introduc tion of atomic energy in developing countries. Atomic power would provide cheap elect ricity  to lif t Indian ’s ru ra l masses out of abject poverty. As a lead er of the  T hird World, Ind ia’s acceptance of int ern ational safe guards on pa rt of its  program would be viewed as a trium ph. Ind ia would show that  nuclear  power could provide grea t benefits without weapons proliferation .
Mr. Ba rne s is an  at to rn ey  wi th the Ce nte r fo r Law and  Social Poli cy ; and  Mr. Sch err  o* at to rn ey  wi th the Nat ur al  Resources Defen se Counsel.  Pa tr ice Peril lie , a Law Stud en t In te rn  a t the Center, ass ist ed  in the prep arat ion of th is  st atem en t
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Eag er to have the Atoms for  Peace prog ram succeed, the  United  States and 
Canada began in the mid-1950's to provide Indi a with nuclear  assis tance , choos­
ing to ignore the repeated  warn ings of Ind ia’s inten tions . In 1954, Canad a pro­
vided India with  a na tural uranium resea rch reac tor, called th e CIRUS ; and the 
United  Stat es supplied  the heavy water needed to operate  the  reac tor. Both 
nations sought  Ind ian agreement to safe gua rds  on the  reactor and the  heavy 
water. Ind ia stron gly resisted, and a vague “peace ful uses only” pledge was 
accepted as sufficient.

As early  as the  late 1950's, the Ind ian s began effort s to develop their  own 
capab ility to reprocess the fuel used in reac tors , obstensib ly to recover plutonium 
for use in breed er reac tors . The Ind ian s’ first  reprocessing  pla nt relied on blue­
prints  of the Pur ex process developed by the  U.S. Government  to make its first 
plutonium bomb. Yet the  U.S. Government  turned  a blind eye to the possible 
mil itary applica tions.

Ind ian  protest s aga ins t safe guards were carried  into inte rna tion al discussions. 
Duri ng negot iation  of the sta tut e of the Int ern ati on al Atomic Energy  Agency, 
the Ind ian  Government sought to lim it the  abil ity of the  agency to accou nt for 
nuclear  ma teri als and inspect  nuclear facili ties. They claimed th at  requiring  
safegu ards only in non-nu clear weapons sta tes  was inequ itable and  would 
inte refe re with  nationa l sovereig nty and economic independence. The many loop­
holes in the  Int ern ation al Atomic Energy  Agency’s regu lator y fram ewo rk are 
a tribu te to Ind ian  persistence.

The most visible American contr ibution to In dia’s nuclear progra m are  the 
two 200-megawatt General  Elec tric reac tors  a t the Ta ra pu r Atomic P ower Stati on 
nea r Bombay. It  was argu ed th at  the  deal would help keep Ind ia on the side 
of the West and open up the market for U.S. nu clea r man ufactur ers.  The  In dian s 
agreed to intern atio nal  safe guards on th e fuel to be supplied by the United  States 
for Tarap ur,  b ut not to inte rna tion al inspection of In dia’s oth er n uclear facilit ies. 
Equipment and fuel  provided to Ta rap ur  were for “peaceful purpose s only.”

By the mid-1960’s, the  United  States and Cana da became worried th at  India 
and oth er non-weapons countrie s migh t int erp ret  such pledges as permit ting  
peaceful nuclear explosives. It  was made  cle ar in the 1968 Non-Prol iferat ion 
Tre aty th at  the re was no difference between peaceful nuclear explosives and 
atomic bombs—both were expressly preclud ed in non-nuc lear weapons state s. 
Ind ia refused  to sign the NPT.

By 1970, it  had become obvious th at  Ind ia was developing “peace ful” nuclear  
explosives. Assura nces were sought th at  the Ind ian s would not use Cana dian 
or U.S.-supplied equipment or material to ma nuf acture  plutonium for explosives. 
The Ind ians rejec ted these  “un ila ter al” atte mp ts to vary  the  term s of ear lier  
agreements. Yet U.S. and Canadian ass ista nce  to Ind ia continued. Th at same 
year, the Ind ian  AEC announced an ambitious program to develop rocke t sys tems 
and sate llite s—for civilian uses only.

The  Ind ian  nuc lear  explosion of 1974 came as a shock to the American public. 
The official United  States response was muted. The CIRUS reac tor provide d by 
the Canadians had been identified as the source of the  plutonium used in the  
explosive. It  was argu ed th at  the incident was solely a ma tte r between Ind ia 
and Canada. The Ta rap ur  reactors had not been involved. The fac t th at  the 
United  States had provided heavy wa ter  for the CIRUS  reac tor was not men­
tioned. It  was not unt il August 1976 th at  the  United  States adm itted  th at  ther e 
was “a high prob abili ty” that  plutonium for Ind ia’s first atomic bomb had been 
produced with  U.S.-supplied heavy water. While the  Can adia ns hal ted  nuclear 
assistance to Indi a. Secretary  of Sta te Kiss inger ordered th at  there be no inter ­
ruptio n in U.S. supplies  of uran ium fuel to Ind ia. Efforts by the  U.S. Atomic 
Energy Commission to get an unambiguous  pledge from Ind ia th at  it  would not 
use the Ta rap ur  reac tors  or fuel for nuc lear  explosives failed . The Nixon Admin­
istr ation wanted to forg et the whole ma tter , hut the Ind ian explosion touched 
off a del>ate in Wash ington  on the dang ers of nuc lear weapons pro life ration and 
the inadeq uacy of United States and int ern ational controls . It  was thi s debate 
which provided the  impetus for the  passa ge of the  Nucle ar Non-P rolife ration 
Act of 1978.

n .  TH E NUCL EAR NON -PRO LIFERATION ACT AND TH E 1978 WAIV ER FOR INDIAN  EXPORTS

The NNPA estab lishe d the first specific cri ter ia for the licensi ng of nuclear 
expo rts by the  NRC. Per hap s most imp orta nt and fa r reach ing was the  requ ire­
ment in § 128  of the  NNPA th at  U.S. nuc lear  commerce  be conditio ned upon
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acceptance of safeguards on a ll nuclear facilities in the recipient country. Dur­ing the consideration of the NNPA, the Executive Branch stated  tha t the full- scope safeguards provision was of “crucial and pivotal importance to an effective non-proliferation policy. . . The Congress recognized tha t some time would be needed to bring countries into compliance, specifically mentioning India  and South Africa. Thus, the operation of § 128 was delayed 18-24 months or until March 1980 at  the latest.

The first test of the NNPA came shortly thereafter when the NRC, in a  2-to-2 ( decision, denied the licenses for the shipment of nuclear fuel for T arapur. Presi ­dent Carter then overrode the  NRC decision. The m atter was reviewed and thenapproved by Congress.
At the time, there  was subs tantial official optimism that the Government of India  would agree to full-scope safeguards. Mrs. Gandhi had been replaced by Prime Minister Desai, who had publicly renounced In dia’s need or intent to con­duct fur ther peaceful nuclear explosives. As Commissioner Ahearne said in his opinion approving the 1978 export:
“The current (Desai) Government of India  has taken truly  significant steps to meet these proli feration goals. India is the only country tha t having exploded a nuclear device, has turned away from nuclear weapons, and has demonstrated the ability to make the difficult choice of not continuing down that  path. Although the previous (Gandhi) government was certainly  not supportive of non-prolifera­tion policy and acted in a manner which was inimical, the present government has done j ust the opposite—it has acted responsibly and courageously.”Senator Glenn was willing to accept the State Department’s assertions tha t a breakthrough in negotiations with India  was imminent. However, in regard to requests for waivers following the § 128 grace period, Senator Glenn sta ted:“I would not want to see us at tha t time making the same argument . . . and tha t we should, therefore, make another fuel shipment. We have granted an 18- month grace period. It  is time which should be put to good use in working thi s out. It  is unlikely t hat there will be additional waivers beyond tha t period.”

II I.  THE  PENDING LICENSE APPLICATIONS
On May 17,1980, the NRC Commissioners, in a unanimous decision, denied the applications for continued shipment of nuclear fuel to Tarapur. In some respects, there is no change from the situation  in 1978:

The U.S. agreement with India  still does not explicitly rule out the use of U.S.-supplied material for nuclea r explosives, and we do not have a clear, un­equivocal statement on this point from the Government of In di a;India still claims tha t there is a difference between a “peaceful” nuclear device and an atomic bomb ;
Significant Indian nuclear facilities  remain outside international safe­guards; and
India’s explosives program appears to be continuing.The major difference is tha t Prime Minister Gandhi, who was responsible forthe first Indian atomic bomb, has returned to power. Prime Minister Gandhi has refused to rule out futu re peaceful nuclear explosions, should this  be con­sidered in India’s interest.

Given the failu re of the United States for over a decade to persuade India  to accept full-scope safeguards  and the U.S. position on acceptable “peaceful uses”, it is extremely unlikely now tha t agreement on these issues could be reached even if the grace period in the NNPA for application of § 128 require- o ments was extended beyond March 1980. Instead  of dealing directly with thequestion of yet another extension, the State Department has developed the disingenuous argument tha t the pending export applications fall within the two- year period. The State Department relies on an incredibly strained reading of the language of § 128, arguing the date triggering application of full-scope safe­guards should be the intended shipping date planned by the applicant, rath er than the actual shipping date. Yet two years ago, the State  Department took a different position. In response to questioning at the first waiver hearings in May of 1978, then Deputy to the Undersecretary of State  Joseph Nye referred to the § 128 cut-off as coming into effect 18 months afte r the signing of the bill or two years in terms of the “actual shipment.” We agree with the NRC tha t the State Department’s latest interp retation is inconsistent wih the Congres­sional intent underlying § 128.
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The Sta te Departm ent also has argued on equi table  grounds that  these app li­
cations should not be penalized because their  issuance was unreasonably delayed  
by U.S. Government beyond the March 10th deadline. Yet the  delay was not due 
to bureaucrat ic errors  or oversigh t, but  ra ther  the  fa ilu re  of the Sta te Depart- >
ment to respond to requests for info rma tion  from the NRC. Indeed, the  applica ­
tions for nuclear  exports to Ind ia here  a t issue were  processed as fast and even 
fas ter  than any  such application since 1076.

Some have argu ed that  the United States must contin ue to supply  fuel for 
Ta rap ur or the  Ind ian s will view the Agreement for Cooperation as breached >
and follow thro ugh  with the ir threat  to reprocess the spent fuel which we have
alrea dy provided to them. Fir st, it is our  view that  the Agreement will not be 
breached if the pending licenses are denied.

The nuclear fuel  for  the Ta rap ur reac tors  is provided  pursuant  to a 1963 
Agreement for  Cooperation with India. It  has  been suggested th at  the  U.S. 
obligat ion under Artic le II  of the Agreement to “sell” enriched uranium to 
Ind ia for use at  Ta rap ur  is immutable . Yet we believe that  a s a ma tte r of long­
standing  pract ice, the  Indian Government has accepted th at  the  expo rt of 
nuclear fuel for Ta rap ur  is  fully subject to U.S. law and licensing requirements.

Article V of the 1963 Agreement  provides th at  exports of material s, equip­
ment, and devices for use at  Tarap ur,  other tha n special or source nuclear 
materia ls, will be “subje ct to applicable laws, regulations and licenses require ­
ments of the Government of the United States of America . . .”. The exclusion 
of special nuc lear  ma ter ial  or nuclear fuel is read ily understandable, since in 
1963 the U.S. Government was the direct supp lier and exporter of fue l; and in 
such circumstances , fuel expor ts were not subject to the licensing  requ irements  
of the  Atomic Energy Act.

In 1964, the Congress amended the  Act to permit  limited  privat e ownership 
of special nuc lear  materia ls. Under  an amendment to Section 53, author ity  to 
license exports of special nuclear mater ials was provided to the Atomic Energy  
Commission. The Commission already had this  power in regard to exports of 
nuclear equipm ent and  the 1964 amendment extended its licensing responsibili ty 
to fuel. Congress was fully  aware  of our exis ting  inte rna tion al agreements  and 
the across -the-board scheme estab lished for fuel expo rt licensing. There can be 
no question th at  Congress fully intended its licensing requi rements to apply to 
fuel shipments to  Tara pur .

In 1971, the  United States and Ind ia renegot iated  a sales con tract for  the 
Ta rap ur nuc lear fuel. The  Ind ian Government explic itly agreed  in th at  c ont rac t 
that  the export of special nuclear ma ter ials would be subject to U.S. licensing 
req uirement s:

“The purchaser shall procure  all necessary permits or licenses (inc luding any 
special  nuclea r m ate ria l license) and comply w ith all applicab le laws, r egulation s 
and ordinances of the  United States and of any state, ter ritory  or poli tical  sub­
division, in connection with  the ma ter ial  delivered to the purchase r pursu ant to 
Article  II IA  or to the  selle r pu rsuant  to Article VII.”

Since 1971, In dia  has  regula rly sought  export  licenses fo r T ara pu r fuel.
The U.S. commitment to “sell” nuclear  fuel to Ind ia is not fixed, bu t ra ther  is 

fully subject to the requ irements of the  Atomic Energy Act, a s amended by the 
Nuclear N on-Prolife ration Act of 1978. A Congress ional decision not to waive U.S. 
law in respect to continued fuel expo rts to Ta rapu r would be cons isten t with  
domestic law and pr actice under the Agreement  of Cooperation.

Also i t should be noted that  according to the NRC, India already  has  enough 
low-enriched uran ium on hand to supply the needs of both Ta rap ur  re actors  un til 
the end of 1982. A re fusal to g ran t these  licenses at  this  moment could not be rea ­
sonably cons trued  as viola ting even an absolute U.S. obligation under Article II *
of the Agreement to provide the  fuel necessary for  the  continuous and efficient 
opera tion of the  Ta rapu r reactors. There is no obligation under the Agreement 
to prov ide Ind ia with  a long-term stockpi le of fuel for T ara pur . And there is  no th­
ing preven ting Ind ia from agreeing to full-scope safeg uards before they run  out  of 
fuel for the plan ts. In that  case, the  United Sta tes  should be willing  to resume 
shipments .

The  t hr ea t th at  Ind ia will reprocess the  spen t fuel now in storage at  Ta rap ur  
is not a new one nor is it a risk  which will disa ppe ar if the U.S. caves in and 
agrees to supply fuel to Ta rap ur  for the  duratio n of the Agreement. The Agree­
ment expires in 1993, at  which time Ind ia would be completely free  to reprocess 
the  sp ent fuel and stockpile plutonium outs ide intern ational safeguards. There is 
no sense in simply making the present s ituation worse by continuing to add to a
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possible future Indian stockpile of plutonium. Twenty years of U.S. nuclear ass ist­ance to India did not stop them from exploding an atomic bomb ; thus, it is unrea­sonable to believe tha t the assurance in our Agreement alone will prevent the Indians from eventually reprocessing the fuel. The United States should use whatever leverage is available, including a possible denial of U.S. military assist ­ance, to force the Indians not to reprocess the Tarapu r fuel.There  is some hope that the Indians  will maintain  safeguards on Tarapur  and the fuel even if  the Agreement is terminated. In May 1978, Dr. Nye testified that: t “I think the Indians  probably would regard a cessation of fuel supply as aviolation of the agreement. I t does not necessarily follow tha t they would cease safeguards. I would point out tha t in the case of Rajasthan reactor, when Canadaceased its supply, India kept on the safeguards.”
India has strong incentives not to remove the mater ials at Tarapur from IAEA safeguards. This would be a very serious step. India is a member of the  IAEA; a refusal of access to IAEA inspections would constitute a repudiation of the IAEA role within India and would harm India’s relations with all IAEA members. More importantly, removal of safeguards would have consequences for India’s relationship with Pakis tan and China.

V. THE ADVERSE EFF ECT S ON U .S . NON-PROLIFERATION EFFORTS

As Professor Rowen pointed out in his testimony yesterday, the continued failu re of the United States to halt nuclear fuel shipments to India has the widest implications for U.S. nonprolifera tion policy. India has always been the test case of our resolve to halt  the spread of nuclear weapons. Other nations, including Brazil, Argentina, Pakistan, South Africa, and Iraq, will be watching these Congressional deliberations closely.
We agree with the statement tha t Senator Glenn made in May 1978 tha t the NNPA requirement of full-scope safeguards is the “cornerstone” of the Act. To waive this provision in regard to India would make meaningless our efforts to encourage o ther nations to accept the Non-Proliferation Treaty  or its equiv­alent. It  would promote an unending stream of other special pleadings and demands for equal treatment. Newspapers in South Africa, which has an ap­plication for nuclear fuel pending before the NRC, have already expressed resentment over the leniency being shown towards India.
We call upon Congress to uphold the credibility and integri ty of U.S. efforts to hal t the spread of nuclear weapons. Too often in the past, the pressures of the day have forced the United States to back away from the tough stands essential to meeting our longer-term nonproliferation objectives.We must make it clear now that the United States will no longer engage in nuclear commerce with nations not renouncing nuclear explosives and not agree­ing to international safeguards  on all thei r nuclear activities. The policy em­bodied in the NNPA represents our last  chance to reverse the trend toward a “nuclear-armed crowd” and a world where the risks of nuclear war are greatly enhanced. If we fail here, the prospect for the  future are dim.It is worth recalling President Car ter’s remarks upon signing the NNPA:“The Nuclear Non-Proliferation Act sets the conditions and crite ria which will govern U.S. cooperation with other nations in our efforts to develop the* peaceful use of nuclear energy. The encouragement of universal ratification ofthe Non-Proliferation Treaty  is central to the act, as is the establishment of a comprehensive set of controls, including application of International Atomic Energy Agency safeguards and provision of a stable framework for interna­tional nuclear cooperation and commerce.”
We agree, and thus urge you to override the Executive Order and deny the proposed export licenses.

P repared Statement of R ichard K. Betts, T he  B rookings I nstitution

Thank you, Senator, fo r the invitation to testify. I would like to note that  the views I will express today are my own, and should not be attribute d to the Brookings Institut ion. The issue before this committee is a difficult one, and there are powerful arguments on both sides of the dispute. My statement will present a case for permitting the shipment of fuel for Ind ia’s Tara pur power station, under the 19G3 agreement on supply, to go forward.
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There are  two fundame ntal  beliefs  t ha t underlie my argum ent. First, opposing 
the  denia l of fuel supplies for Ta rap ur does not mean that  one is insufficiently 
concerned with  proliferation . The spread of nuclear  weaix>ns is  one of the  prin ­
cipal dange rs facing  the world in coming decades, and  the  United Sta tes should 
place a high prio rity  on policies designed to prevent or minimize it. I would 
argue, in fact, th at  focusing  anti -pro life ration policy prim arily on control of 
technology, ra ther  than on more difficult measures to reduce the  insecuri ty of 
sta tes  who may want nuc lear weapons to protect themselves, is a policy that  
places a very limited priority on nonproliferation. Second, the only thing worse f
than an ineffective policy against  nuclear sprea d is a counterproductive one. The 
United States should nt least refrain  from und erta king action s in the name of 
nonprolife ration tha t may actually  make the  danger greater.

There  are  three dimensions  to the Ta rap ur  fuel supply iss ue : legal, stra tegic, 
and diplomatic.  I do not believe t ha t the reasons for denying th e shipment under 
discussion are  compelling in any of these dimensions. Let me discuss the  most 
difficult one first.

The Nuclear Non-Prol iferat ion Act of 1978 presents  grounds for term inat ing 
fuel supply, because Ind ia refuses to accept full-scope safeguards . Since I am 
not a lawyer, I canno t presume to  a rgue the legal case  against enforc ing the act.
The con trac tual  obliga tions of both part ies, however, can be disputed. In Ind ia’s 
view, the 1978 act amounts  to an ex post facto law, and cannot override legal 
obligations incu rred  in 1963 to supply fuel for  th irt y years.  Some American 
officials maintain that  the provision of the  1963 ag reem ent requ iring  conformity  
of fuel supply con trac ts with U.S. laws val idat es the  applicabil ity of the  Non- 
Pro life ration Act. Whethe r or not there is any doubt  about this with in the 
American legal community, Indians  reject  this inte rpreta tion . Moreover, the 
Indian government maintains that  if the  United States refuses to honor the 
obligation to supply fuel, the  1963 agreement will be abrogated and Ind ia will 
be freed  from the provisions th at  require U.S. approva l of the disposition of 
spent  fuel from the Ta rap ur  reactors. P. R. Char i, of the  Indian Insti tut e for 
Defense Studies and Analyses, wrote in the  Fa ll 1978 issue of Intern ationa l 
Security:

Article 60 of the Vienna Convention on the  Law of Treatie s provides that  a 
bilate ral  tre aty  may be term inated or suspended . . .  by one par ty should a 
materia l breach in its term s be committed  by the other par ty. Further,  Article 
27 of the Convention expressly prohibits  a par ty to a Trea ty from invoking the 
provisions of its intern al laws  as an excuse for fai lur e to perform treaty  obliga­
tions. The U.S. insistence on seeking additional undertakings [i.e., full-scope 
safeguards] to supply enriched uran ium, under th reat  to abro gate  the  TAPS 
agreement, is legally untenable.

To reitera te, I do not claim that  Indian legal interp retations  a re correc t. Wha t 
appears  evident , though, is that  a consequence of U.S. denia l of fuel supplies  
may be an Ind ian  move to take possession of accum ulated spent  fuel which 
could then, if desired, be reprocessed into weapons-grade plutonium. This may 
smack of blackmail to observers in Wash ington  (although Ind ians ass ert  that  
U.S. demands  for full-scope safeguards amount to blac kma il). But  the  tangible 
resu lt of denial, wha t ever the merits, would p robably be a pa rti al release rat he r 
tha n a restr ain t on Ind ia’s capac ity to build nuc lear  weapons. This danger  is 4
compounded by the intern al political  ramifications within India. In the  pas t 
Indian public opinion h as favored development of a nuclear  force, and it was the 
government that  was the rest rain ing  element. Some ana lyst s even make the 
case that  the 1974 tes t was designed as a means to plac ate the  pro-bomb lobby 
without actu ally moving to deployment of weapons. An American refu sal to sup- ”
ply fuel for Ta rap ur  will be inte rpre ted in that  country  not only as illegal, but  
as an insu lting  power play. It  will inflame Ind ian nationalism  and enhance the 
appeal o f arguments that  Ind ia needs n uclear  weapons to show i t is not a pawn 
of arrogant  superpowers.

Ind ia already has the  capacity to build nuclear  weapons, as the 1974 explosion 
demonstra ted. Refusal to supply fuel may not even cripple the opera tion of 
Ta rap ur  itself, since the Indians  may replace th at  fuel with the ir own mixed- 
oxide subs titute, or might be able to purchase  fuel from the Soviet Union. The 
significance of the legal issue is as a matt er  of principle and precedent. If  the 
Non-Proliferation Act mus t be enforced in thi s case it canno t be because it will 
prevent proliferation  by India, but  because it will serve as an inhibiting exam-
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pie to other potentia l prol iferator s. But  will it, on balance, necessarily  reduce the  odds of pro life ration in gene ral?  The answer  is fa r from certa in. This  ques­tion takes us into  the  stra tegic dimension. The following pa rt of my rem arks  is not meant to challenge the wisdom of the Nuclear Non-Proliferation  Act. Be- 1 fore  this  body, th at  would be presumptuous,  and the act  is, for bet ter or worse,
the law of the land. Wh at the  remarks  a re mea nt to do is  to suggest  that  i f there are any ground s for waivin g the  requirements of the act in rega rd to Indi a, those grounds should not  be dismissed lightly.

. The problem of nuclear  weapons pro life ration is not iden tica l with  the prob­lem of the prol ifer atio n of sensit ive technology. Technical capacity is the neces­sary condition for a weapons program , but not the  sufficient condition. The more significant determ inan t is the incentive to acquire nuc lear  s trik ing  power—eit her  as  a det err ent  aga inst aggression by conve ntiona l forces of a stronge r neighbor, or as a suppo rting capa bility  for  aggression.
If  a nati on’s desire  for nucle ar weapons is stro ng enough it can probably acquire the technical capa bility  to produce fissionable ma teri al with out the  help of majo r nucle ar suppliers, because faci litie s necessary for producing fissionable ma ter ial  for weapons are  less sophi stica ted tha n those involved in a progr am for generating elect ric power. Such a course would requ ire higher risks,  gre ate r expense, less efficiency, and much more lead-time, but  const ruction of crude  faci litie s for reproce ssing—or even for enric hme nt—is not beyond the gras p of most of the coun tries  who are  prime candida tes for prolifer ation, if they are  willing  to m ake th e sacrifice. The most l ikely ones, indeed, alre ady have developed such capa bilit ies (Ta iwan and  Suth Africa) or are  engaged in atte mp ts to do so (P ak is ta n) . By the same token, a natio n des perate for nuclear  weapons may not be d eter red by safeguards, which may provide warning  of a program,  but do not prev ent it. Conversely, if a country’s incenti ves are  low enough, its capab ility does not matter , because  it  will not exercis e the  option. West Germany and Japa n are  obvious examples.
The reason  for trying  to prev ent the acquisition of weapons-applicable tech ­nology throug h norma l commercial tran sact ions, or for insisting  on full-scope safeguar ds, is not th at  such res tra int s will preclude acquis ition of nuclear  weapons, but  t ha t they will make it more difficult. For  countries  th at  have only a mar gina l int ere st in gettin g weapons, such obstac les will suffice to dissu ade them. The  ones we should worry about most, however are those th at  have more than a marg inal inte rest .
Blanket  provis ions of th e Nuclea r Non-I’rolif era tion  Act are  helpful in e nsur ing th at  if  a country wan ts to build a nuclear force, it will not be able  to do so easily. Bu t by atta cking the problem with a uniform set of sta nda rds , while the coun­tries we are  dealing  with  are not a uniform group, the law does both too much and no t enough. It  does as much to prevent pro life rati on by, say, Ecua dor (which is really  in no dang er of enterin g the nuclear clu b) as it does aga inst Pa kis tan  (wh ich does presen t a great da ng er) . And i t also means th at  in the case at  issue today  we find ou rselves in the position of feeling we m ust apply the law (because  no one should be above the law ) even though sanc tions really  have no impact on pro life rati on potential  in this case itself. Stopping fuel for Ta rap ur would not delay Ind ia’s capab ility to launch  a nucle ar weapon aga inst  China or Pak is ta n; it  would only be a symbolic g esture showing th at  we m ean business. This reason A for  enforcing the act, however, is outweighed by the  negat ive impact th at  doingso w’ould have on the goal of nonpro lifera tion.
In some ways, unfo rtun atel y, provisions of the  act work aga inst the int ent behind it. By holding  fuel supply  hostag e to demands for submission to U.S. policy, the law highl ights  the dependence of countrie s who rely on th at  supply. It  en hances the ir incentives to end that  dependence, to acqu ire autonomy in the ir energy -gene rating nuclear  program s, to ensure th at  those  programs cann ot be disrupted by change in our policy or mood. These  coun tries  may ask the mselves: If  t he Americans can change the rules  of the game with India , half-way through the thir ty-y ear  period of the ir fuel supply agreement,  what is to prev ent them from changing the ir minds again sometime in the  futu re, and doing the same thin g to us?  W ouldn’t our nuclear program be s afer if we can  provide its  req uire ­ments  on our own? The effect is not completely diss imi lar to the American re­actio n agai nst OPEC, which heighte ned our  att ent ion  to achieving energy independence.
For  nonp rolife ration, it is more useful to keep countri es from acquiring  sensi­tive  fuel cycle c apabilit ies tha n it  is to put  safegua rds  on ones they already  have.
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But one of the  princ ipal argumen ts that  the United Sta tes  has  used aga inst the 
spread of indigenous reprocessing and  enric hment faci litie s is that  they are  not 
necessary because commercial fuel supplies are  available. To the  exten t that  we 
cas t doubt on the assurance  of such supplies we also ca st doubt  on the  arguments 
abou t developing a lte rna tive sources internally , sources which can yield weapons- 
applicable material s.

The thi rd dimension of the  Ta rap ur  issue is diplom atic. Is it  necessary that  
we damage the full range of our rela tions with  New Delhi because of this  legal 
disagreement? Cont rary to the stere otype some Americans have, Ind ia is not a 
fou rth-ra te country, full of funny mystics, a nation irre levant  to our global inte r­
ests. Ind ia is one of the  princ ipal  emerging middle powers. It  has the thi rd larg­
est complement  of scientific manpower in the world, af te r the  United States and 
the  U.S.S.R. With the fourth larg est  armed forces  in the world (including an 
army bigger than our  own) it dominates the region of South Asia, which, since 
the  Soviet invasion  of Afghanistan, has become an area of vita l concern to the 
United States . Since I nd ira  Gandhi’s re turn t o power, Indo-Soviet rela tions h ave 
warm ed up again.  Outrage in Ind ia, over what is regarded there as American 
hanky-panky in abrogatin g solemn fuel supply agreem ent, can only encourage  a 
fu rth er  til t by New Delhi toward Moscow. Allowing fuel shipment to proceed 
will not, of course, make the  Gandhi government fal l into our arms, but  it  will at  
least help keep our rela tions from getting even worse.

Our  political inte res ts in general , a s well as the  goal of nonproli ferat ion, would 
be be tte r served by releas ing the  shipment tha n by denying it. This  argument 
admittedly does not resolve the  problem of appearing to back off from the Non- 
Pro life ration Act. T he United  States does not want to look l ike a pushover, or a 
nation that  does not take its  own laws seriously. Is  there any middle  ground on 
which the  United States could thread  its way through this  dilemma? As a com­
promise, why not submit the  dispute to the World Court? Normally,  I confess, I 
see lit tle  useful  role for that  insti tution, but  in this case it might help us to  have 
our cake  and eat it too. If  the  Court decided in India ’s favor , that  the Non-Pro­
life rati on Act could not supersede the 1963 agreem ent, we would still  have man­
aged to preserve the  principle of the sanc tity of the  law, and  we would appear 
magnanimous and reasonable. If  the Court decided in f avo r of  the  United State s, 
on the  other hand,  Ind ia would have less persuasive  grounds on which to 
denounce American perfidy, and we would have the  symbolic force of int ern a­
tion al jurisprudence to back up the fairness of our policy. In  e ither case  we would 
be be tte r off than  if we deny the  shipment uni late rally, in a way calcu lated  to 
provoke charges of deviousness, unre liabi lity,  and illegal strong-arm  tactics .

If  adju dica tion  by the  World Cour t is infeasib le, unre alis tic, or undesirable,  
then I  believe th e United Sta tes should make the best of a bad situation and allow 
the shipment to proceed. This would pose some costs,  but we face costs e ithe r way 
we turn. There is no free  lunch in nonprol ifera tion policy.

F ederation of American  Scientists ,
Washington, D.C., June  19,1980.

Hon. Frank Church ,
Chairman, Senate Foreign Relat ions Committee, Dlrksen Office Building, Wash- \

ington, D.C.
Dear Mr. Chairman : The Tarap ur Nuclear Power Pl an t problem raises 

timely issues concerning current U.S. non-p rolife ration policy: are  its means 
commensurate with  its  goal if applied only on a nat ion by nation basis?  ,

Originally  U.S. non-proli fera tion policy sought to prevent prol iferation by 
keeping secret  the method of building nuclear weapons. When, late r, it became 
evident th at  the  secret  could no longer be kept, the  U.S. shif ted to the stra tegy  
of a polit ical bandwagon. Using the  non-prolife ration tre aty as our vehicle, we 
persuade d as many coun tries  as possible to come aboard. In thi s way, we estab­
lished  a world  clima te against proli fera tion.

The  success of thi s strategy has left  us, today, with  residua l hard-core cases.
In these hold-out nations, underlying security problems, or long-standing  riv al­
ries, dominate the ir arguments  for  nuc lear  weapons—or at  least mil itat e for 
the ir keeping rele van t options open. To these remaining non-signatories (and  to 
some “false adh erents” of the non-p rolife ration tre aty)  the plan s of numerous 
dista nt  signatories are less r elevan t th an those of nearby adver sarie s.
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In  sum, for those who have not yet seen fit to sign the non-prolife ration tre aty  (or  to permit safeguards on all the ir nuclear ma ter ials and faci litie s) the re is some deeply fel t reason. Is it  not likely, for example, th at  the  Indians  will only 
t  forego the  option of procuring many nuclear weapons when the  Pak ista nis  haveforegone  such options also?

With this in mind, U.S. no n-prolifera tion policy h as got to move on to working on the  underlying  security concerns at  issue. In the  absence of the ir solution, the  U.S. will normally lack the  necessary leverage to achieve  its  goal. What,  |  af te r all, can we do to India th at  is worse for  it  tha n its  fall ing  behind in aPak ista ni- Ind ian  nuclear  arms race. Simila rly, the  problem of Braz il has  got to be deal t with eventually as pa rt of the problem of Argentinean proli feration. Ira qi  desires for a bomb are  rela ted to the Middle Ea st dispute and the  West Bank.  The South Koreans will harbor  l ate nt int ere st in a bomb until  the Korean  peninsula  is unified. And only when Peking and  Taipei make the ir peace, can we stop worrying about a  Taiwanese bomb.
Now in the  case of Ind ia and Pak ista n there ought to be a clea r mutual in­terest  in avoiding an Ind ian  subcontinen t nucle ar arms race. Afte r all,  the chance of conflict between the  two countries  is very real  indeed. If  one side builds a nuclear  armory, the other will also, so that  subsequent conflicts will likely es­calate  to nuclear violence. And with  nuclear weapons, the  extent of destruction to both would be enormously greate r tha n it  is now. Both coun tries  should be sobered by thi s prospect.
With this background we wonder if the real, and valuable , c urr ent pressure  in the  NRC, the  press, the public and the Congress aga ins t waiving the require ­ments of the  Nuclear Non-Prol iferat ion Act could be transm uted into a diplo­matic effort to get the Ind ians and the Pakis tan is into a suitable  agreement.Fo r example, if the Ind ian  Government  would agree publicly to accept full- scope safeguards if the Pakis tan i Government  would also, would this  be a valid  justific ation for continuing to  supply the Ind ians w ith nuc lear  material s fo r some fu rth er  period? Such an arrangeme nt would, in turn , give the Pak ista nis  some incen tive to negotia te since, if  they did not, the Ind ian  program  would continue to move forward (and withou t safe guards)  for th at  same period. Conceivably, the world  major powers migh t be induced join tly to guarantee, in some fashion, the secu rity of the Ind ians and Pakistanis,  aga ins t each other, in ret urn  for both making such pledges. (Such a method would have the add itional mer it of being generalizable to  oth er are as and problems).
These  and  othe r efforts  to resolve the underlying security issues are  not, obviously, going to be easy. But  the current hard choice makes  them timely. And effor ts to address the rea l securi ty concerns will , a t least, be aimed at the relevant  issue. In the  long run, regional efforts to secure  non-pro lifera tion are  likely to be superio r to a series  of eye-ball to eye-ball con fronta tion s with  those individual sta tes who see more a t s take  then  we.
Our membership wan ts very considerable pressures to be brought to bear  on nat ions not to go nuclea r. If  no more creative alt ern ative  exis ts than to simply deny thi s l icense, we have  no doubt that  ou r members would, on the whole, pre fer to do so. Wha tever risks exis t of a tough non-prol ifera tion policy must be bal­anced aga ins t the real curre nt risks of fail ing to follow through on the exis ting policy—a fai lure which might  destroy  our  non-pro liferation  effort. But we do •  want American pressures to be applied in ways th at  have maximal promise. Thisapp ears to mea n: recognizing the  full force of the pro life ration dynamic in the nations  at  issu e; designing solut ions that  encompass the dynamic;  and using whatev er influence America  does have available to press for  regiona l solutions f ra ther  tha n only for individual compliance.

Respectfully,
F ra nk  von H ip pe l, Chairman, 
J ere my  J . Stone, Dir ec to r.





APPENDIX I

U N IT E D  STATES

NUCLEAR REGULATORY COMMISSION 
W A S H IN G T O N . D. C.  20555

Ju ne  25 , 19 80

MEMORANDUM FOR: Cha irm an  Ahe ar ne
C om m is si oner  G il in s k y  
C om m is si oner  Ke nnedy  
C om m is si oner  H endri e  
C om m is si oner  B ra d fo rd

FROM: L eo nard  B ic k w it , J r . ,  G en era l C ou ns el

SUBJECT: STATE DEPARTMENT ANALYSIS OF NNPA'S 
SECTION 128

In  i t s  l e g a l  memorandu m o f  Ju n e  18 , 1980, th e  S t a te  D e p a rtm en t' s  
O f f ic e  o f L eg al  A d v is e r h a s  c o n c lu d ed  t h a t  " th e  two  p ro pose d  
e x p o r ts  [o f low  e n r ic h e d  u ra n iu m  to  I n d ia  f o r  u se  in  th e  T ara pur 
r e a c to r ]  may p ro p e r ly  be  re g a rd e d  as f a l l i n g  w i th in  th e  g ra c e  
p e r io d  p ro v id e d  by  th e  s t a t u t e  as f i n a l l y  e n a c te d  a n d , t h e r e f o r e ,  
a re  n o t s u b je c t  to  th e  f u l l - s c o p e  s a fe g u a rd s  re q u ir e m e n ts  o f 
s e c t i o n  1 2 8 a ."  1 / Ue h ave  c a r e f u l l y  rev ie w ed  t h i s  mem orandum and 
re m ain  c o n v in c ed  t h a t  th e  D e p a r tm e n t' s  l e g a l  p o s i t i o n  on th e  
e f f e c t i v e  d a te  o f  s e c t i o n  128  i s  su p p o rte d  n e i t h e r  by th e  s t a t u t e  
n o r i t s  l e g i s l a t i v e  h i s t o r y .

S e c ti o n  128 p ro v id e s  t h a t  th e  f u l l - s c o p e  s a fe g u a rd s  c r i t e r i o n  
" s h a l l  be  a p p li e d  as an  e x p o r t c r i t e r i o n  w it h  r e s p e c t  to  any 
a p p l i c a t i o n  . . . w hic h  i s  f i l e d  a f t e r  e ig h te e n  m on th s from  th e  
d a te  o f  en ac tm en t o f  t h i s  s e c t i o n  [S ep te m ber  10 , 1 9 7 9 ],  o r fo r  
an y su ch  a p p l i c a t io n  u n d e r w hic h  th e  f i r s t  e x p o r t  wou ld  o ccu r 
a t  l e a s t  tw e n ty - fo u r  m on th s a f t e r  th e  d a te  o f  en ac tm e n t o f  t h i s  
s e c t i o n  [Marc h 10 , 1 9 8 0 ] ."  T hre e  p o in ts  sh o u ld  be  made re g a rd in g  
th e  D e p a rtm e n t' s  i n t e r p r e t a t i o n  o f  t h i s  p r o v i s io n .

F i r s t ,  th e  D epar tm en t fo c u se d  on  th e  v e rb  te n s e  d i f f e r e n c e  
betw ee n  " i s  f i l e d "  an d "w ou ld  o c c u r"  to  s u p p o r t i t s  c o n c lu s io n s  
t h a t  "C ongre ss  d id  n o t in te n d  Ma rch  10 , 1980 , t o  be  an  a b s o lu te  
d e a d l in e "  2J an d t h a t  " w it h  r e s p e c t  to  l i c e n s e  a p p l i c a t io n s

—' D ep ar tm en t o f  S t a t e ,  A p p l ic a t io n  o f  S e c ti o n  12 8 o f  th e
At om ic  Ener gy  Ac t o f  1954  w it h  R esp ec t to  Fuel  E x p o rt s  to  
I n d i a ,  a t  1 (J une  18, 1 9 8 0 ).

- Z I d . a t  9.

CONTACT:
C a r lt o n  R. S to ib e r ,  OGC
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f i l e d  p r i o r  to  Sep te m ber  10 , 197 9 . . . th e  Com mission  sh o u ld  
lo o k  to  a l l  th e  c ir c u m s ta n c e s  o f  a g iv e n  p ro p o s a l an d d e c id e  
w h e th e r , in  th o s e  c ir c u m s ta n c e s , a p p ro v a l o f  th e  p ro p o se d  e x p o r t 
wou ld  am ou nt  to  a  c ir c u m v e n ti o n  o f  th e  s t a t u t e . "  3 / The  S ta te  
D epar tm en t ta k e s  th e  v ie w  t h a t  "w ou ld  o c c u r"  r e f e r s  to  th e  s h ip ­
p in g  d a te  c o n te m p la te d  by  th e  a p p l i c a n t  whe n s u b m itt in g  i t s  
e x p o r t l i c e n s e  a p p l i c a t i o n .  T h is  v e rb  te n s e  d i f f e r e n c e  i s  
w o rt h  n o t in g .  How ev er , th e r e  i s  a s im p le , p r a c t i c a l  re a so n  f o r  
th e  d i f f e r e n c e  t h a t  a rg u e s  a g a in s t  th e  in f e r e n c e  w hic h  th e  S ta te  
D ep ar tm en t se e k s  to  d ra w . S e c ti o n  128b. i s  an  i n s t r u c t i o n  to  th e  
l i c e n s in g  agen cy to  be  re a d  by  t h a t  agency  a t  th e  ti m e  i t  makes  
i t s  l i c e n s in g  d e c i s io n .  In  t h a t  c o n te x t ,  on e wou ld  e x p e c t t h a t  
d i f f e r e n t  t e n s e s  w ou ld  be  use d  to  d e s c r ib e  th e  d a te  by  w hi ch  th e  
a p p l i c a t io n  m ust  be  f i l e d  and th e  d a te  by  w hic h  th e  e x p o r t m us t 
ta k e  p la c e .  The  a p p l i c a t i o n ,  h a v in g  a lr e a d y  b een  f i l e d ,  i s  
a p p r o p r i a te ly  r e f e r r e d  to  in  th e  c e r t a i n t y  o f  th e  p r e s e n t  t e n s e .  4 / 
The  d a te  o f  e x p o r t ,  h o w ev er,  c an n o t be  r e f e r r e d  to  w it h  s im i l a r  — 
c e r t a i n t y  b e c a u se , as th e  l i c e n s in g  agen cy  a p p ro ac h es  i t s  d e c i s io n ,  
t h a t  d a te  can n o t be d e f i n i t e l y  kn ow n. Fo r a p p l i c a t io n s  c o n s id e re d  
p r i o r  to  Ma rch  10, th e  l ic e n s i n g  agency  no doub t was e x p ec te d  to  
u se  i t s  b e s t  ju dgm en t in  d e te rm in in g  w h e th er th e  e x p o r t ,  i f  
a u th o r iz e d , w ou ld  o c cu r b e fo re  th e  d e a d l in e .  The  f u tu r e  c o n d i­
t i o n a l  i s  th e  m ost  a p p r o p r ia te  te n s e  w it h  w hic h  to  co nv ey  t h a t  
i n s t r u c t i o n .  Fo r a p p l i c a t io n s  su ch a s  t h i s  o n e , ho wev er  - -  whe re  
no  f i n a l  d e c i s io n  ha d been  re a c h e d  p r i o r  to  Ma rch  10 - -  a s im ila r  
e x e r c is e  o f ju dgm en t w ould  n o t be  n e c e s s a ry  an d c o u ld  n o t hav e 
been  c o n te m p la te d .

Sec on d,  th e  D e p a r tm e n t' s  mem orandum s u g g e s ts  t h a t  th e  ex am ple s 
o f  l e g i s l a t i v e  h i s t o r y  q u o te d  in  our e a r l i e r  memorandu m t h a t  
r e f e r  to  th e  " g u i l l o t i n e "  e f f e c t  o f s e c t i o n  128 a re  m is le a d in g  
b e ca u se  th e  s ta te m e n ts  c i t e d  a re  b a sed  on an  e a r l i e r  v e r s io n  o f 
s e c t io n  128  s u b s e q u e n t ly  m o d if ie d  by C ongre ss  b e f o re  en ac tm en t o f  
th e  s t a t u t e .  The D epar tm en t o f S t a t e ,  how ever , s i g n i f i c a n t l y  
f a i l s  to  a d d re s s  th e  ab u n d an t p o s t- e n a c tm e n t s ta te m e n ts  by  ke y 
Mem bers  o f C o ngre ss  an d a d m in i s t r a t io n  o f f i c i a l s  w hic h i n d ic a te  
t h a t  a " g u i l l o t i n e "  e f f e c t  was  c o n te m p la te d  a t  th e  en d o f  two  
y e a r s .  For ex am ple , in  ou r e a r l i e r  mem orandum we qu o te d  t e s t i ­
mony  d e l iv e r e d  by  Dr . Jo sep h  Nye, Dep ut y U n d e rs e c re ta ry  o f  S ta te  
f o r  S e c u r it y  A s s is ta n c e ,  S c ie n ce  and T ech n o lo g y , b e fo re  th e  
S en a te  F o re ig n  R e la t io n s  Com mitt ee  in  19 78 , a f t e r  th e  NRC ha d 
r e f e r r e d  T ara p u r e x p o r t l i c e n s e  a p p l i c a t io n  XSNM-1060 to  th e  
P r e s id e n t .  Dr.  Nye t e s t i f i e d  t h a t  " I n d ia  i s  f u l l y  aw are o f th e

I d .  a t  14 .

4 / The p a s t  te n s e  a l s o  wou ld  have been  s u i t a b l e . I
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r e c e n t l y  e n a c te d  N o n - P r o l i f e r a t io n  Act  t h a t  e s t a b l i s h e s  t h a t  a 
r e c i p i e n t  c o u n tr y  m u st,  w i th in  2 y e a r s ,  have  a l l  i t s  p e a c e fu l  
n u c le a r  a c t i v i t i e s  s u b je c t  to  IAEA sa fe g u a rd s  as  a c o n d i t io n  fo r  
U .S . su p p ly  a f t e r  t h a t  ti m e . I n d ia  i s ,  o f  c o u r s e , a l s o  aw ar e o f  
th e  ti m e  when t h i s  re q u ir e m e n t come s i n to  e f f e c t . "  5J Se e a ls o  
e •R • i  S ta te m en t o f  S e n a to r  G le n n , H e a ri n g s  on  N u c le a r Fuel E xport  
t o  I n d ia  B efo re  th e  Subcomm. on  Arms C o n tr o l,  O cea ns,  an d 
I n t e r n a t i o n a l  E nvir onm ent o f th e  Comm, on  F o re ig n  R e la t io n s , 9 5 th  
Con g. , 2d S e s s . a t  57 6 (Hay 24 , 197 8 );  S ta te m en t o f R e p re s e n ta t iv e  
B in gh am , H eari n g s an d Ma rku p on E x p o rt  o f  N u c le a r Fuel  to  In d ia  
B e fo re  th e  Comm, on I n t e r n a t i o n a l  R e la t io n s , 9 5 th  C ong .,  2d S e s s . 
a t  17 (Hay 23 , 1 9 7 8 ).  The se  re m ark s a re  c l e a r l y  a t  odds w it h  
th e  f l e x i b l e  ap p ro ach  w hic h  th e  D epart m en t i s  now u rg in g  on th e  
g ra c e  p e r io d  i s s u e .

F i n a l l y ,  th e  S ta te  D epar tm en t does n o t  p ro v id e  an  a d e q u a te  an sw er  
to  th e  co n ce rn  e x p re s s e d  in  o u r e a r l i e r  mem orandum re g a r d in g  o th e r  
a p p l i c a t i o n s  to  w hi ch  th e  D e p a r tm e n t' s  re a s o n in g  m ig h t a p p ly . In  
t h a t  memorandum , we s t a t e d :

Use o f th e  a p p l i c a n t 's  p ro p o se d  sh ip p in g  d a te  c o u ld  in  
f a c t  le a d  to  o b v io u s ly  u n in te n d e d  r e s u l t s .  Fo r exam ple , 
i n  1975 an  a p p l i c a t io n  was  f i l e d  w it h  th e  NRC se e k in g  
a u th o r i z a t i o n  to  e x p o r t  h ig h - e n r ic h e d  ura n iu m  to  South  
A f r ic a .  The  E x e c u ti v e  B ra nch  h a s  n o t y e t  p ro v id e d  th e  
NRC w it h  i t s  v ie w s on  t h a t  a p p l i c a t i o n .  Su pp os e t h a t  
f i v e  y e a rs  from  now th e  E x e c u ti v e  B ra nc h recomm ended 
i s s u a n c e  o f  t h a t  l i c e n s e .  Un der th e  S ta te  D epar tm en t 
a n a ly s i s  f u l l - s c o p e  s a fe g u a rd s  wou ld  n o t be  r e q u ir e d  
b e ca u se  th e  a p p l i c a t io n  was f i l e d  p r i o r  to  Sep te m ber  
1 0 , 19 79 , an d th e  a p p l i c a n t  e x p e c te d  to  e x p o r t th e  
m a te r i a l  p r i o r  to  Ma rch  10 , 1980 . C e r ta in ly  t h i s  i s

-  N u c le a r Fuel E x p o rt  to  I n d ia  H eari n g  B efo re  th e  Subcomm. on
Arms C o n tr o l,  Oce an s an d I n t e r n a t i o n a l  E nvir onm ent o f  th e
S e n a te  F o re ig n  R e la t io n s  Comm.,  9 5 th  C ong..  2d S e 's s ..  a t
339 (1 9 7 8 ).  The Su prem e C o u rt  in  S e a tr a in  S h ip b u i ld in g  
C orp . v . S h e ll  O i l ,  U .S . , 48 U .S .L .W . 4149  4156
(F eb . 20 , 1 9 8 0 ),  r e c e n t l y  s a n c ti o n e d  th e  u se  o f  p o s t ­
en ac tm e n t l e g i s l a t i v e  h i s t o r y  to  a s c e r t a i n  C o n g re ss io n a l 
i n t e n t .  The  C ourt  s t a t e d  t h a t  a lt h o u g h  l e g i s l a t i v e  h i s t o r y  
d e v e lo p ed  by  a " s u b se q u e n t C ongre ss  c an n o t o v e r r id e  th e  
u n m is ta k a b le  i n t e n t  o f  th e  e n a c ti n g  o n e , I n t e r n a t i o n a l  
B ro th e rh o o d  o f Te a m s te rs  v . U n it ed  S t a t e s ,  431 U .S . 324 . 359 
n .3 9  (1 7 7 7 ) , su ch  v ie w s a r e  e n t i t l e d  to  s i g n i f i c a n t  w e ig h t,  
NLRB v . B e ll  A ero sp ace  Co . .  416 U .S . 26 7,  275 (1 9 7 4 ) , and 
p a r t i c u l a r l y  so  whe n th e  p r e c i s e  i n t e n t  o f  th e  e n a c ti n g  
C ongre ss  i s  o b s c u r e ."

4
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i n c o n s i s t e n t  w i th  th e  C o n g re ss io n a l i n t e n t  t h a t  th e r e  
be  a " g u i l l o t i n e "  ap p ro ach  in  th e  im p le m e n ta ti o n  of 
th e  f u l l - s c o p e  s a fe g u a rd s  r e q u ir e m e n t .

The  D epar tm en t p o in ts  o u t t h a t  i t s  p o l ic y  wou ld  n o t d i c t a t e  an
e x p o r t in  th e  s i t u a t i o n  d is c u s s e d  ab ove b e ca u se  th e  a p p l i c a t io n
in  t h a t  s i t u a t i o n  c o u ld  be  re g a rd e d  a s a " h ig h ly  u n u su a l p ro p o s a l"
t h a t  th e  C ongre ss  ad m on is he d th e  NRC to  r e j e c t .  Ye t th e  S en a te  {
r e p o r t  la n g u ag e  to  w hic h th e  D e p a r tm e n t' s  a n a ly s i s  r e f e r s  in  
mak in g t h i s  p o in t  s t a t e s :

The NRC sh o u ld  a ls o  n o t p e rm it  an y o th e r  h ig h ly  
u n u su a l p r o p o s a ls  w hi ch  a re  in te n d e d  to  c ir cu m v en t 
t h i s  s t a t u t o r y  p r o v i s io n .  ()/ (e m p h asi s ad de d)

In  t h i s  c o n te x t ,  th e  i n t e n t  r e f e r r e d  to  can  o n ly  be  t h a t  o f th e
a p p l i c a n t  f o r  th e  l i c e n s e .  In  th e  s i t u a t i o n  pose d  re g a rd in g  So uth
A f r ic a , no p o s s i b i l i t y  e x i s t s  t h a t  th e  a p p l i c a n t  in te n d e d  to
c ir cu m v en t a s t a t u t e  w h ic h , a t  th e  ti m e  o f th e  a p p l i c a t io n ,  was
n o t y e t  in  e x i s t e n c e .  The D e p a r tm e n t' s  ar gum ent t h a t  t h i s  a p p l i ­
c a t io n  i s  a " h ig h ly  u n u su a l p r o p o s a l"  w i th in  th e  m ea ni ng  o f  th e
S en a te  r e p o r t  th u s  f a i l s  in  t h i s  c a se  a s  i t  wou ld  in  o th e r  c a s e s
w her e no i n t e n t  to  c ir c u m v e n t c o u ld  be e s t a b l i s h e d .

Fo r th e  re a so n s  s e t  f o r t h  in  o u r l e g a l  mem oran dum  of May 12 ,
1980 , OGC re m a in s  c o n v in ced  t h a t  th e  s e c t i o n  128  f u l l - s c o p e  s a f e ­
g u a rd s  c r i t e r i o n  i s  a p p l i c a b le  to  th e  f u e l  e x p o r t l i c e n s e  a p p l i ­
c a t io n s  t h a t  th e  Com mission  r e f e r r e d  to  th e  P r e s id e n t .  We b e li e v e
our a n a ly s i s  i s  c o n s i s t e n t  w it h  b o th  th e  l e g i s l a t i v e  h i s t o r y  and
th e  C o n g re ss io n a l p u rp o se  o f  th e  NNPA.
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