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THE TARAPUR NUCLEAR FUEL EXPORT ISSUE

WEDNESDAY, JUNE 18, 1980

UNITED STATES SENATE,
Commrrree oN ForeiaN RELATIONS,
CoMMITTEE ON (FJOVERNMENTAL AFFAIRS,
Washington, D.C.
The committees met, pursuant to notice, at 9:35 a.m., in room 4221,
Dirksen Senate Office Building, Hon. John Glenn presiding.

Present: Senators Glenn, Ribicoff, Pell, Nunn, Percy, Cohen.
Senator GLexN. The hearing will be in order.

OPENING STATEMENT

This morning we begin 2 days of public hearings to examine a num-
ber of dimensions of fmvum policy, national security, and nonpro-
liferation on the issue of whether the United States should export
nuclear fuel to India for the Tarapur power reactors,

Today we will hear from Senator Alan Cranston, Dr. Henry Rowen
of Stanford University, and Chairman Ahearne and Commissioners
Hendrie and Gilinsky of the Nuclear Regulatory Commission.

Tomorrow, Deputy Secretary of State Warren Christopher and
Ambassador Gerard Smith will appear for the administration, fol-
lowed by a panel of public witnesses.

At this point, the President has not yet issued an Executive order
approving the two pending applications for the export of some 38
tons of low-enriched uranium to India for Tarapur. However, the
administration’s public position has been that the President would
take that step. There is no indication at present that he will do
otherwise.

Our purpose this morning and tomorrow is to explore the issues
and to hear views of public witnesses.

Should the President issue an Executive order, the Foreign Rela-
tions Committee, together with the Governmental Affairs Committee,
would have the responsibility to consider whether to recommend to
the Senate that it approve or disapprove the order.

We dre having ad hoe joint hearings so that we do not have to
repeat work from one committee to another when there is some over-
lapping jurisdiction. Senator Ribicoff, chairman of the Governmental
Affairs Committee is with us this morning, and I call on him for any
statement.

Senator Rmrcorr. Thank you very much, Mr. Chairman.

(1)
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First, I do not think there is anyone in the Congress more qualified
to address this issue than Senator Glenn. When this issue came before
the Governmental Affairs Committee, it was a privilege to designate
Senator Gilenn to chair and to take the lead position on this important
issue, In his training and scientific knowledge he is second to none.
All of us have gained because of his leadership.

These hearings have been called to examine the policy of con-
tinued U.S. nuclear fuel shipments to India. It seems to me that we
must look at this proposed shipment in the light of its overall effect
on our nonproliferation policy.

The Nuclear Nonproliferation Act of 1978, on which these two
committees worked so hard and long, sets forth this Nation’s policy
and intention to end the spread of nuclear weapons capability. The
act sets forth criteria which recipient states must meet in order to
receive U,S. material and technology. The act provided a 24-month
grace period before requiring imposition of these criteria.

The pending shipment of fuel to India falls after the expiration
of this grace period. We must look at this issue very, very carefully.
Our Nation and the world had a rude awakening in 1974 when India
exploded a so-called peaceful nuclear device. This single event jolted
the world into a picture of a world weighted with nuclear weapons.

The nonproliferation situation for the world today is bleak. The
prospect of other nations obtaining and using nuclear weapons is
very real. Other supplier nations continue selling equipment, mate-
rial, and technology to countries which have not renounced a nuclear
explosives capability, which have refused to sign a nonproliferation
pledge, and which have refused to accept fullscope safeguards on
their nuclear facilities.

We must consider what other nations will do as they examine U.S.
response to this first test of the Nueclear Nonproliferation Act. If this
shipment is made to India, do not other nations have the right to ask
for exemptions to our policy? We must consider the message our de-
cision would give to the world community.

India’s past policies with respect to its nuclear activities have been
contrary to the United States and world nonproliferation efforts.
India has steadfastly refused to accept and apply fullscope safe-
guards, Indeed, they have broken off negotiations on this subject.
India has not fully cooperated on safeguard inspections under inter-
national auspices. India has not signed the Nonproliferation Treaty.

The United States has previously made two major concessions to
the Indians as part of our efforts to gain their compliance with basic
international safeguard norms. Neither of these concessions—not pro-
testing Indian use of U.S.-supplied heavy water and the 1974 ex-
plosion, nor continuing our fuel shipments in March of 1979—uve-
sulted in any progress in discussions with the Indians.

The State Department has provided no evidence that further
waiver of fundamental nonproliferation standards would advance
U.S. security interests. Since the India 1974 nuclear test, U.S. efforts
to gain worldwide adherence to fullscope safeguards and to avert the
danger of a nuclear arms race have proceeded with India usually
being the test case. United States failure to comply with its own basic
law on fuel shipments would ecritically weaken our carrot-and-stick
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approach to nonproliferation. Continuing fuel shipments to India
opens the Pandora’s box we thought we closed by passing the Nuclear
Nonproliferation Act.

The primary question before us, the Congress and the American
people, is the effect of this shipment on United States nonprolifera-
tion policy. It is a policy in which we in the Congress have a major
role. It is a policy to which this administration has a serious and deep
commitment. It is a policy which has ramifications for the future of
all mankind. There is a grave responsibility on us in Congress and the
President to act wisely under all these circumstances.

Senator GLexN. Thank you very much, Senator Ribicoff. No one in
the Congress has put in more time and hours of committee work than
you when this issue was before us in the Governmental Affairs Com-
mitee, of which I am also a member. We appreciate very much your
being here with us today.

On March 10, 1978, President Carter signed into law the Nuclear
Nonproliferation Act, which has provided the legal foundation for
U.S. policy on nuclear exports for the past 2 years.

The key provision of the law was the mandatory rejection by the
NRC of any export license for nuclear fuel to any nation which by
March 10, 1980 had not put all its nuclear facilities under safeguards.
The act also provided that the President be able to waive the full-scope
safeguards eriteria prior to the NR(’s deliberations on a particular
license where there were overriding national considerations. The Presi-
dent also has the ability to issue an Executive order overturning a re-
jection by the NRC of a license. In that case, the Congress then has 60
days of continuous session to review and possibly overturn the Presi-
dent’s action.

The world today has one documented case of a nation using ma-
terials intended for a civilian nuclear power program, to fashion a
nuclear bomb. In May of 1974 India exploded a nuclear device, using
materials obtained from an unsafeguarded Canadian research reactor
in which U.S. heavy water was involved. In so doing, India ignored
an aide memoire delivered to her by the United States 4 years
earlier that noted unequivocally that U.S. materials were not to be
used in any nuclear explosives program.

This action by the Indians was a prime motivation for the Non-
proliferation Act. The 2-year grace period provided by the uct for
negotiations to produce a result that would allow continued U.S. trade
with India in nuclear matters has produced no discernible progress.

The 1ssue before us is the licenses for the shipment of low enriched
nuclear fuel to the Tarapur Power Station in India. These licenses.
which were applied for after the passage of the Nonproliferation Act
provide a test for U.S. nonproliferation policy. The NRC has cor-
rectly—I believe—rejected these licenses as not meeting the require-
ments of the Nonproliferation Act. The President is reported to favor
granting these licenses by Executive order, though that decision has
apparently not yet been finalized.

In light of the Indian refusal to accept full-scope safeguards, or to
give assurances that further nuclear explosions will not take place,
the President, in deciding whether to continue nuclear trade with
India under these conditions, is faced with a dilemma that is similar
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to that of the previous administration with respect to the balance
between 11.S. nonproliferation policy and geopolitical situations in
South Asia.

I am not ingensitive to the problems which a deferral of a decision
on these licenses would cause for the President over the next few
months. These difficulties must be balanced, however, against the
difficulties created by dismantling U.S. nonproliferation policy as a
result of a decision at this time to issue the fuel licenses for Tarapur
in the absence of substantive Indian assurances regarding its nuclear
program.

If the President does indeed decide to issue the Executive order
within the next few days, I hope that these two committees will ex-
amine very thoroughly all of the issues and implications involved,
and will take as much time as is necessary to do that within the al-
lotted 45-day period for the Foreign Relations Committee and the
Governmental Affairs Committee to produce a resolution of disap-
proval of the President’s Executive order,

The hearings today and tomorrow represent a start toward exam-
ination of such issues and will therefore lay the foundation for further
deliberations by these committees. The fact that this is a joint hearing
is an indication not only of the fact that there is a shzu'r'(i jurisdiction
between the two committees in the area of nonproliferation, but that
when an issue is of such transcending importance as this one is, coop-
eration in carrying out the responsibilities thrust upon us should be
sought to the greatest degree possible.

I would add that I think it is too bad this comes right at this time
because we have the Nonproliferation Treaty coming up for discus-
sion with all the nations meeting in Geneva in August of this year.
There is also a GAO study we commissioned when the Nuclear Non-
proliferation Act was passed, a study that was to give us a view as to
how the NNPA has worked during this interim period. That report
is due in March. I am sure we could hurry it up some. I think it is too
bad that we do not have the benefit of the NPT Review Conference and
the GAO study before we deal with a situation such as this.

If the President does submit this to us, and if it is decided that for
overriding geopolitical reasons we must go ahead with this shipment,
then I think at the very least we must very seriously consider chang-
ing NNPA to reflect the fact that we are now making decisions on a
case-by-case basis and not on a general policy basis that applies in
all cases. That would be the very least that should be done in this situ-
ation. I am afraid that it would leave us in the situation of having
changed course once again in our nuclear nonproliferation policy. It
is a very difficult decision. All of us are sympathetic with the aim of
trying to keep the best relations possible with India.

We are also trying to look at the long-term problems of our coun-
try, as the world’s nuclear leader, in trying to prevent as best we can
the spread of nuclear weapons, As we see it, it would be extremely diffi-
cult to refuse a nuclear shipment to any other country once we go
ahead with this shipment to India.

Senator Percy, do you have any opening remarks? :

Senator Peroy. Nothing other than the fact that I look forward to
these hearings. I think it is very important that the Governmental
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Affairs Committee, where this legislation originated, meet with the
Foreign Relations Committee which now has the problem of mak-
ing recommendations to the Senate on a question of implemantation. T
think it is helpful that several members of the Governmental A ffairs
Committee also serve on this committee. Having authored a piece of
legislation, we now have the problem of trying to carry it out, which
is a rather unusual situation. Usually, we pass the legislation and
“pass the buck.” This time the “buck™ comes right back on our desk
and we have to figure out how to implement it. It is a complex problem.

So, I look forward to the expert guidance we can gain from our
witnesses. Our goal and objective—and I do not find that India dis-
agrees with this—is to find a way to lessen the danger of the spread of
nuclear weapons in the world. The question is, if we do not honor the
agreement with India, if we do not agree to the release that India feels
they are entitled to, whether we would further or lessen the chances
of proliferation. That is the perplexing problem that we hope some
of the experts will help us think through so that we can make a final
recommendation to the Senate if the President decides in favor of the
shipments. I come to the hearing with some impresssions, but not
having made a firm conclusion, and I want to hear the facts.

Thank you, Mr. Chairman.

Senator GLeny. Thank you, Senator Percy. Senator Nunn, do you
have any statement ?

Senator Nun~. No statement. Thank you.

Senator GLexy. Our first witness this morning is Dr. Henry Rowen,
of Stanford University. Dr. Rowen, we will be glad to have any
statement you wish to make, or a summarized version thereof.

STATEMENT OF HENRY S. ROWEN, PROFESSOR OF PUBLIC
MANAGEMENT, STANFORD UNIVERSITY, PALO ALTO, CALIF.

Mr. Rowex. Thank you, Senator Glenn. I do have a statement pre-
pared. I would like to have it entered into the record and make a few
points from it.

Senator GLexN. The entire statement will be included in the record.

Mr. Rowen. It seems to me that there are two principal criteria
that Congress should use in considering whether or not to continue
to supply nuclear fuel to India.

First, what will be its effect on the behavior of the Indian Gov-
ernment with regard to its nuclear explosives program, its nuclear
activities more generally, including exports, and to United States-
Indian relations; and second, what will be its effect in South Asia and
more widely.

With regard to the effect on India, I think we shonld have no illu-
sions on that score. There is really a long record which you and Senator
Ribicoff have alluded to in your statement. The Indians have been
quite consistent in asserting their right to make nuclear explosives,
really, from beginning the “Atoms for Peace” program. Americans
are inclined to fool themselves about this, and it is really quite a
fascinating and sorry tale, as our officials hoped or wished that the
Indians would come around and renounce nuclear explosives, accept
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full-scope safeguards, and perhaps even sign the NPT. That has never
been in the cards. Most recently, Prime Minister Gandhi’s affirmation
of the Indian’s rights and interests in this regard has asserted it more
forcefully than other Indian administrations have, but it is in the
historical tradition of Indian Governments.

Of paramount importance to us, as to our expectations with regard
to the behavior of the Indian Government, is the past. In the past we
have had, as previous witnesses pointed out, a very, very bad experi-
ence when the Indian Government took plutonium from a reactor pro-
vided by Canada with heavy water provided by the United States
and made an explosive out of it. The Indian Government claimed that
the bomb was 100-percent Indian material, technology, and personnel,
to cite Ambassador Kaul. He lied, and Indian officials have similarly
lied on that subject,

I note that the State Department first tried to back up that Indian
position, as this committee is aware, and had to back off later on. It
15 not an encouraging precedent for our transactions with the Indian
Government on nuclear matters,

In effect, in my view, the plutonium that is contained in the fuel,
the spent fuel of the Tarapur reactor, is a kind of hostage; there are
over 1,000 kilograms of it. I say it is a kind of hostage in the sense
that the position of the Indian Government is that if we do not con-
tinue to provide them with more fuel, they are free to do anything
they want with it.

Now that, I think, is a threat; and I do not think it is too strong to
use the word “blackmail,” In other words, we keep supplying fuel, or
else they are free from any obligation with rugumll to that plutonium.

Moreover, we apparently are expected to continue supplying the
fuel until the end of the agreement which was signed in 1963 and
runs out in 1993. So, we provide more fuel until 1993, at which time
they are free to do anything they want with it anyway because the
agreement, runs out and, we have no residual rights, at-that point.

So, we have a hostage situation—not an unfamiliar situation for
us to be in. i
. Now, sometimes it pays to pay a blackmailer. As a general rule
it is not a good idea. At least we should recognize that we are in a
sort of blackmail situation with regard to India now. This is not the
way the State Department prefers to present it, but I think we really
should face it.

That suggests a possible course of action for the Congress to con-
sider, and that is the return of the “hostage.” There has been some
exploration in the past of the return of spent fuel from Tarapur—a
couple of years ago, as T recall—and it was not pursued further at the
time because there was a logistics problem, a shortage of shipping
casks; I suppose also because there has been the issue of storage of
spent fuel in the United States. But nonetheless, if there is a case
for the return of spent fuel from abroad—and T think this has been
seriously contemplated in the nonproliferation efforts—this is about
as good an occasion as there is. The negotiation, T suspect, might not
be an easy one. The Indians might put a high price on that plutonium,
or try to. But nonetheless, it is an important option for the Congress
to contemplate,
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What objection could the Indian Government reasonably have to
removing the hostage aspect of our relationship? Why should they
not be in favor of the return? Or, to turn it around, why is the Indian
Government unwilling to pledge that U.S.-supplied material will
not end up in Indian bombs?

It is often said—and it has been said recently, for example, by
McGeorge Bundy in an article in the Washington Post last week—
that if we do not supply the fuel the Indians will turn to other
suppliers, which means the Soviet Union. That is an argument for
our continuing.

You know, it might not be such a bad idea from our standpoint
if the Indians were to turn to the Soviet Union because the Soviet
Union, as I understand it, has a policy of insisting on the return of
spent fuel. The Soviet Union nuclear policy has not been extremely
coherent—but perhaps more so than ours, however, in one of its fea-
tures; and that is that they, by and large and perhaps completely,
insist on the return of spent fuel.

The Indians really do not have good options. It is important for us
to recognize that we are in a bargaining relationship with them. They
are well aware of this. An Indian journalist recently put it this way:
That other suppliers “are almost certain to insist on unacceptable safe-
guards and assurances,”

While the implications are wider than just our bilateral relations
with India, it is remarkable how in many of the statements in favor
of our continuing to supply India there is no mention of Pakistan, for
example, and other countries that might be affected. Pakistan is en-
gaged in a nuclear explosives program also, a program which clearly
has been motivated by the fact that India helped to dismember
Pakistan in 1971, splitting off its eastern half, and shows continuing
hostility ; besides which India has tested a nuclear explosive.

Now, we put off aid to Pakistan as required by the Symington
amendment, and we have viewed with considerable alarm—and prop-
erly so—the Pakistani arms program. We now have powerful reasons
for wanting to help Pakistan. given the threat from the Soviet Union
and Afghanistan. It appears we have been willing to put aside, at
least for awhile, our concern over the Pakistani bomb program given
what we believe to be overriding concerns with regard to the future
security of Pakistan vis-a-vis the Soviet Union. The Pakistanis are
at least as concerned about the threat from India as they are about the
threat from the Soviet Union. Moreover, they perhaps do not see
those two threats as independent ; the Soviet Union and India might
conspire—explicitly or implicitly—against them. :

So, to many observers, including many Pakistani observers, if we
continue to supply Tarapur under the circumstances that T deseribed,
we are supplying nuclear support to an India which appears more
terested in weakening or dismembering Pakistan than it is in op-
posing Soviet expansionism. Prime Minister Gandhi’s ambiguous posi-
tion on the Soviet invasion of Afghanistan is certainly not comforting
in that regard. )

There are wider impacts, as Senator Glenn has alluded to. It is
often said that we should try and restore our credibility as a reliable
supplier of nuclear materials—that is often said to us by our Japanese
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and European friends. I have noted in conversations over the years
with the Japanese and Europeans that they make a distinction be-
tween their own situation and behavior and that of India. Tn fact, T
have had it said to me on more than one oceasion that our continued
shipment of nuclear fuel to India under the eircumstances—the Indian
use of the CIRUS reactor and really blatant violation of the spirit of
our agreement—reveals a lack of seriousness in our nonproliferation
undertaking. They are willing to make a distinction between their
situation and that of India, and we should, too. We do have to take
very seriously the attitude and the positions of our principal allies,
the Japanese and the Europeans in these nuclear matters. But that is
not the same thing as saying we should go along with India which,
after all, is the most flagrant violator.

In short, we are told we should go ahead and supply nuclear fuel
to India, but it is really by no means clear what we are getting in
return. The record does not suggest that our negotiators with India
are so highly competent and effective that we are likely to get very
much in return. In any case, 1 am not aware there is very much, specific,
that we are likely to get in return.

So, what could we do? What could the Congress do? It seems to me
that there are a couple of options; there are four options. The most
obvious possibility 1s retrieving the hostage. I suggest that while
there could be some difficulties on this, I think they are more under
the heading of standard negotiating difficulties. The Congress made
clear that a condition of the supply of nuclear fuel was the return—
and I might say the eventual return since timing would be negotia-
ble—of the spent fuel.

In connection with this negotiation it would be useful to keep in
mind that we provided extremely generous concessional aid for the
construction of Tarapur. That is some contract. A 40-year loan, 10-
year grace period, an interest rate of three-quarters of 1 percent. Only
$11 million out of $72 million, I understand, has been paid back. We
might consider writing off part of the remaining debt against the
value of the plutonium.

Another possibility is simply to defer a decision. I believe that
India has enough fuel on hand for Tarapur for several more years,
although T noted an item in the paper a few days ago that suggested
that the lights were about to go out in India. The Indians for some
time have been claiming that, and I think one should look carefully
tosee if they are as short as they say. I believe that they do have several
years of supply. That suggests that there is no practical need for the
export now.

If we have any obligations at all—and that is questionable—to
India, it is merely to keep the reactor going, not to provide extra fuel
on hand.

There is a lesson in all of this, and the lesson is one of need for
congressional oversight. The record of our dealings with India is such
a sorry tale, beginning with the “Atoms for Peace” program under
which we provided the heavy water for the CIRUS reactor with, to put
it mildly, very sloppy arrangements. In 1963, we entered into a
thoroughly inadequate agreement of cooperation with India. In 1974,
we failed to respond firmly to the Indian bomb test. And today, we
have the current State Department position.
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The Congress is not a sure-fire overseer of the executive branch.
but it can help, as the improvements in the Panama Canal Treaty
and its serutiny of the SALT Treaty have shown. It is really impor-
tant, whatever decision is made with regard to India, to establish
even more firmly the principle of examining and constraining the be-
havior of the executive branch bureaucracy which, on the record in
this instance, has really been very lax indeed. The nuclear specialists
have been indiscriminate in their pushing of technology, and the
country desk folks have been looking out for the interests of their
clients much more than the interests of the United States.

In conclusion, it seems to me that there are four options open. One
is to let the President’s decision—if, in fact. it is a decision—stand,
and provide the fuel.

The second is to overturn it.

The third is to refuse to send the fuel now on the grounds that
there is no urgent need to act now. That is a question of fact that
could be determined and that the administration can go back to in
4 year or so.

Finally, to approve the resupply, but conditioned on the return of
spent fuel,

I think the least defensible of these decisions is the first one, simply
to let it go. The Congress should give careful consideration to the
others.

Finally, this is the most important test of the Nuclear Nonprolifera-
tion Act, as Senator Glenn has pointed out. After all, that act was
triggered in part by the Indian bomb test of 1974. It would be ironic
if the Congress were to let this really first important test of the act
go by the board. It would leave the law in a rather sad state.

Thank you, Mr. Chairman. That concludes my statement.

[Mr. Rowen’s prepared statement follows:]

PREPARED STATEMENT oF HENRY 8. ROWEN

Two principal eriteria should be used by the Congress in considering whether
or not to continue to supply nuclear fuel to the Tarapur reactor of India:
First, what will be the effect on the behavior of the Indian Government with
respect to nuclear explosives, to other of its nuclear activities, and to Indian-1.8.
relations; second, what will be the effect on other countries in Sonth Asia and
more widely ?

THE EFFECT ON INDIA

We should have no illusions that our decision on Tarapur will significantly
influence the Indian Government in its salient nuclear choices: A series of Indian
government has consistently asserted the right to make nuclear explosives from
the beginnings of the Atoms for Peace program in the mid-1950's, American
officials, past and present, have often hoped, or wished that the Indians would
come around, renounce nuclear explosives, accept full-scope safeguards, and
perhaps sign the Non-Proliferation Treaty. This has never been in the cards.
Prime Minister Gandhi's recent affirmation of India’s right to go ahead with
a4 nuclear explosives program is the traditional Indian position although as-
serted more bluntly than by the Desal regime.

Any forecast of the outcome of future nuclear transactions with India must
take account of the record and especially the Indian violation of the agreement
with us on the CIRUS reactor. This reactor, supplied by Canada and containing
American heavy water as a moderator was used in the prodnction of plutoninm
for the Indian nuclear explosive tested in 1974 despite the clear intent of the
agreement under which the heavy water was supplied. Nevertheless, the Indian
Government claimed (e.g. Ambassador Kaul) that the bomb was “one hundred
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percent Indian material, technology, and personnel”. Its officials simply lied.
Moreover, at first the State Department backed up the Indian position. This is
not an encouraging precedent.

To hold that the Indians, on form, will not be much influenced in their nuclear
program by what we do on fuel for Tarapur does not mean that they are incapable
of ealculating prospective costs and benefits from their actions. But in order
to influence them we need to have an objective in mind and a strategy. It is
by no means clear what these are with respect to India.

PLUTONIUM FROM OUR FUEL AS HOSTAGE

Advoeates of continuing to supply nuclear fuel to India point out that if we
don’t do so the Indians will then be free to extraet the more than 1,000 kilograms
of plutoninum from spent Tarapur reactor fuel and do anything they want with
it. Indian spokesmen have made such a position—i.e. threat—explicit, In short,
plutoninm from our fuel is a hostage and the Indian position amounts to
blackmail.

Sometimes it is rational to pay a blackmailer, although it is not a good
general rule to do so, but at least we should be ¢lear on the nature of the
relationship. Recognizing it for what it is suggests a possible course of action:
recovering the hostage. There has been some exploration in the past of the
possible return of spent fuel from Tarapur. This had not seemed worth doing
partly for logistics reasons and partly because of controversy over the storage
of spent fuel in this country. However, now is probably as good a time as there
is for establishing a requirement for the return of spent fuel. If India is willing
to aect in good faith, what objection could it reasonably have to removing the
hostage aspect of the relationship? Or, to turn it around: Why is the Indian
Government unwilling to pledge that U.S.-supplied material will not end up in
Indian bomhbs?

The State Department view on resupply simply accepts the Indian interpreta-
tion. Its position implies that we will have to continue paying blackmail, i.e.
sending more fuel, until the end of the period covered in the Agreement for
Cooperation, 1993. At that point they will have two tons of plutoninm and no
obligation to us or constraints.

In short, the State position is a kind of nuclear appeasement,

INDIAN OPTIONS IF WE STOP THE SUPPLY

Advocates of continued supply say that if we do not come through the Indians
will turn to others, most likely the Soviet Union. This might be a better alter-
native from our standpoint. The Soviet Union record, although spotty, has been
hetter than ours in controlling its nuclear exports. For instance, it requires the
return of spent fuel from its customers (at least fhose within easy bombing
range). Moreover, the Indians are well aware, as an Indian journalist, Inder
Malhotra, in an article in the Times of India on March 20, 1980 put it, that
other suppliers “are almost certain to insist on mnacceptable safeguards and
assurances’.

SOME WIDER IMPLICATIONS

Continued American supply of nuclear fuel to India appears even less sensible
when one considers our relations with Pakistan. Aid to the latter was cut off
when compelling evidence became available that it was moving to acquire
unclear explosives, a program ohviously triggered by Indian hostility to Pakistan
together with the Indian nuclear explosive program, Since the Soviet invasion
of Afghanistan we have been scrambling fo find a way to strpn;:thpu Pakistan
while putting aside, at least for a while, our previously overriding concern ahout
the Pakistani bomb program. y X

We have powerful reasons for trying to help Pakistan, given the gravity of
the threat from the Soviet Union. But the Pakistanis are at least as coneerned
about the threat from India, There we are being much less helpful. Moreover,
the failure of the Gandhi Government 10 oppose vle-;trl_y the Su\'i»-t‘ in_\':lsitfn_ur
Afghanistan is ominous, There is n possibility that 1131]1:1 and the Soviet Union
separately or in concert will manage to finish the dismembership of Pakistan
which began in 1971. )

To many observers, certainly to many Pakistanis, if we continue to supply
Tarapur we will be providing nuclear support to an India which appears more
interested in further weakening or dismembering Pukistan than it is in Ooppos-
ing Soviet expansionism.
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WIDER IMPACTS

The Administration’s nonproliferation policy is in a state of near collapse.
We have failed to persuade our Enropean and Japanese allies of the wisdom
of imposing full scope safeguards and of limiting the spread of nuclear systems
which will give ready acecess to unirrndiated plutoninm. However. it is one
thing not to win international agreement fo what we believe would be a new
and better set of iuternational rules and it is another to virtually give up on
efforts to affect the process.

Much of the pressure on the United States to abandon its nonproliferation
policy has come from the Europeans and Japanese who have been worried about
the impact for their own nuclear programs and, for some, their nuclear exports.
We understandably give a good deal of deference to the positions taken by our
closest allies. But they are, France excepted, signatories of the NPT and none
has violated the spirit of its agreements with the United States in the flagrant
way India has. This bears importantly on the issue of the United States being a
“reliable exporter” of nuclear fuel. Many of the Europeans and Japanese with
whom I have discussed our nuclear policies in the past several years have
regarded our continuing shipment of nuclear fuel to India as revealing a lack
of seriousness in our nonproliferation undertakings. They certainly perceive a
difference between their own interests, rights, and behavior and those of India.

Moreover, supply to India under these circumstances will make it diffienlt
in the extreme to deny fuel to anyone, whether on not signatories of the NPT
and whether or not embarked on nuclear explosive programs.

WHAT IS THE U.8. GETTING IN RETURN ?

It appears that the answer to this question is mainly more hostages and trouble.
The choice is one among evils: On the one hand, denial faces the Indian threat
fo turn to other suppliers (a difficult choice for them) or to make off with the
plutoninm from Tarapur fuel (a move which, whatever the legalities, would
be distinetly poisonous to future Indian-U.S. relations). On the other hand,
supplying the fuel will muake for further difficulties in relations with Pakistan
and others. We should look for something in return.

The obvious possibility is retrieving the hostage. There would be difficulties:
valuing the plutonium in the spent fuel (which should be negative given the
currenf price of nraninm and reprocessing costs), storage in the United States,
logistic issues, and the like. In this connection it should be recalled that we
provided extremely generous concessional aid in the construction of Tarapur,
a forty-year loan with a ten-year grace period and an interest rate of .75 percent.
Only $11 million of $72 million has been paid back. We might consider writing
off part of the remaining debt against the value of the plutonium.

Another possibility is that we simply defer decision. The fact that India has
enongh fuel on hand for Tarapur for several more years suggests that there
is no practical need to act now. Insofar as the United States has any obligation,
it is merely to keep the reactor going, not to provide several years of extra fuel
on hand.

SOME LESSONS LEARNED

The record of onr nuclear transactions with India is a sorry tale, not only
in the distant past when we carelessly supplied heavy water (in 1956 for the
CIRUS reactor), in 1963 when we entered into a thoroughly inadequate Agree-
ment for Cooperation. in 1974 in our failure to respond firmly to the explosive
test, and today in the current State Department position.

One lesson is the importance of Congressional oversight. This is not a sure-fire
corrective but it can help as illustrated recently by Congressional improvements
to the PPanama Canal Treaty and vigorous serutiny of the SALT Treaty. The
main need here is to limit and constrain the behavior of the executive branch
bureancracy which has been and is insufficiently prudent in its infernational
nuclear transactions. These matters are too important to be left to the nuclear
aren specialists and to the country desk officers who have shown themselves all
too willing to push nuclear technology indiseriminately and to accommodate
their foreign clients.

CONGRESSIONAL OPTIONS

There seem to be at least four choices open, although perhaps others could be
devised: (1) let the President’s decision stand; (2) overturn it and forbid the
sending of the fuel; (3) refuse to send the fuel now on the grounds that there




12

is no urgent need to act now but that the Administration can come back in a
year or so; and (4) approve the resupply but conditioned on the return of spent

[
rllgi!ile least defensible position is the first, simple approval. Members of Congress
should give eareful consideration to the others.

Two years ago, by large majorities, Congress passed an act to try to limit access
to nuclear explosive materials—an act partly triggered by the Indian yviolation
in 1974, This is the first important test of this law. It happens to be about a case
in which the offenses committed by the country in question are most flagrant.
If the Congress lets this one go by it will have seriously undermined its law.

Senator Grex~. Thank you, Dr. Rowen.

What do you think the reaction of other nations that we are trying
to negotiate with will be if we go ahead with this shipment?

Mr. RoweN. Many of them, of course, have taken the position that
the U.S. nonproliferation efforts are misguided and will fail. That was
the general outcome, I believe, of the International Fuel Cycle Evalua-
tion, and we have heard it through every conceivable channel in our
dealings with the Europeans and the Japanese. Many of them would
like to draw a line between the industrialized countries and the non-
industrialized countries. In fact, that is the theory on which the Euro-
pean and Japanese position rests, that there should be virtually no con-
straints for the rich industrialized countries in terms of nuclear tech-
nology ; but there should be constraints for the poor countries.

Senator GLENN. How about places like Argentina, Brazil, and South
Korea? What would be our basis for refusing shipments to them in
the future?

Mr. Rowex. Just to wind up on the European and Japanese atti-
tudes, they would like to draw that line. I do not think that is a line
that can be drawn and be held for very long. Your mention of Argen-
tina, Brazil, and Korea illustrates this. After all, Germany and
Switzerland have just made a major sale to Argentina without re-
quiring full-scope safeguards. That illustrates the process that is
going on. I do not think the line can be held easily.

Many of these less developed countries have a long way to go in
terms of technology, but it is really quite clear that 1f there is to be
a chance of slowing and limiting the process, there will have to be
some constraints,

Senator Grex~. Can you give us an idea of the position of Mrs.
Gandhi as opposed to that of former Prime Minister Desai? Do they
vary measurably, or are they basically the same policies?

Mr. Rowen. T think the fundamental policy is not the same in the
sense that Desai was unable—whatever his personal preferences
were—to establish a firm position that India would not move ahead
with a nuclear explosives program. As a matter of policy he did not
support such a program under his administration. But India did not
sign the Nonproliferation Treaty; did not adopt similar undertak-
ings during his period in office. He clearly was not enthusiastic about
nuclear explosives, But nonetheless, the position of India at the time
Indira Gandhi came into office was to leave that option open. Of
course, Indira Gandhi is obviously much more interested in the
weapons business,

Senator Grexy., We know Mrs. Gandhi’s attitude on this, When
Prime Minister Desai was here at one time we had a luncheon. We
discussed this matter with him then. He was very, very positive of
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India’s right to do whatever it wanted to do. In the same breath, he
pledged that as long as he headed the Government in India there
would never be another peaceful nuclear explosion, war explosion, or
any other kind of explosion. It seems to me that is the big difference.
Mrs. Gandhi has pledged just the opposite, to go ahead with “peaceful
experiments” as they are now called, instead of “peaceful nuclear
explosions.”

Mr. Rowe~. A distinction without a difference.

Senator GrLexN. Different words for exactly the same thing. Yet
I think there is a difference in what each head of government had
pledged to do or not to do. But the basic policy itself both of them
adhered to, India’s right to go ahead without any NPT, or without
any renegotiation of our previous agreements, seems the same.

Mr. Rowen. Agreed.

Senator Grex~. What do you see as the significance of India’s re-
fusing to accept safeguards on all her facilities? Do you think this
is to preserve options to go ahead with weapons? Or is this just be-
cause they do not feel they should be bound by anything? Is it a mat-
ter of philosophy, or is it a matter of practical expediency in the
development of weapons?

Mr. Rowe~. I suppose it is both. The Indian aspirations to big
power status go back a long way. The tone was set by Nehru, who from
the time of independence made clear that the aspirations for Indian
status were very great indeed. Undertakings such as the Nonprolifera-
tion Treaty and similar ones were simply rejected out of hand on the
grounds that they were discriminatory against India; that is a matter
of prineiple.

But there are also practical considerations.

Senator GLex~. What is the scale of their reprocessing plants? Are
they larger than necessary for any normal commerecial purpose?

Mr. Rowex. Any commercial purpose for reprocessing in India is
absurd. Taking the word “commercially” seriously, it is not a paying
proposition anywhere today or in the likely near future in the United
States, Western Europe, or Japan, which has a rather large-scale
nuclear sector. It is even more of a losing proposition in India.

It can be and is justified in terms of long-term goals. India, after
all, has a breeder program. So, looking to the 21st century, it could
be said to be justified on that ground. But if one takes “commercially”
literally, it is obviously excessive,

Senator GLENN. Assuming we export this fuel on the grounds that if
we do not the Indians will declare us to be in breach of our agreement
and will then be free to use the fuel they already have in any manner
they like, will not that same argument apply to all future licenses to
the Indians?

Mr. Rowex. I believe it would. The Indian position seems to have
this blackmail character to it.

Senator GrLex~. In approving this license now, we are not basically
saying we are going to approve these future licenses, too? Will we be
in the same bind until 13 years from now when our agreement expires?

Mr. Rowen. It would appear so.

Senator Grex~. Looking down the road 13 years from now, do you
think the Indians will want to renew their agreement with us at that
time?
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Mr. Rowex. Thirteen years is a long time. I do not suppose they
have enjoyed this relationship too much. But. who can say? A lot of
things can happen.

Senator Grexx. When we put in the NNPA it was with hopes, and
with fingers crossed, that other nations would follow our lead. I think
for the first year and a half or so, they probably did. The nuclear
suppliers were basically going along with our policy and we had great
hopes. We now see, as you mentioned, such things as a press release
entitled “Swiss, (ze1 rmans Ignore U.S. ()I:]wllum Sell Nuclear Tech-
nology to Argentina.” We see that going on in inereasing numbers
now.

Do you think we are at the point where we have to say NNPA is
just not working, we should modify it and consider things on a case-
h_\'—v:lﬁv basis?

Mr. Rowex. It may be that there are some modifications to NNPA
that are appropriate. I am not really prepared to offer specifics on that.
Experience is always a helpful g guide, and we have been getting some
experience.

However, the sense of the NNPA seems to me to be quite sound.
After all, the core of it is to have a set of rules involving nuclear trans-
actions that provide timely warning of moves to a bomb, and without
warning we are all in very deep trouble, indeed.

Frankly, we have not. made sales with the Europeans or the Japa-
nese, or for that matter most other people in the world, That is an
important fact, but on the other hand, the problem has not gone away
as you pointed out yourself. If anything, the situation is getting worse.
So, I think it is certainly premature to decide that the NNPA should
be fundamentally altered.

It may be that in detail we need to change the nature of our trans-
actions with some countries; the MB-10 process, for example, could
probably be modified in some useful ways. With regard to India, it
really is the clearest cut case, This is one where the modifieation or
abandonment of the NNPA is hardly warranted.

Senator GLExN. We wrote a letter to the Secretary of State back on
May 28, In it I reminded him that the NPT Review Conference is com-
ing up this summer. Although India is not a member of that organiza-
tion, all the other major nuclear suppliers are members and will be at
the meeting. It seemed to me that was a good time to assess whether
we are going to have general support from these nations or not.

Furthermore, I am sure we can perhaps speed up the GAO study
that is due to be submitted to us by next March. This will give us an
assessment of how NNPA has worked. If we delayed the shipment,
pending talking this over with our nuclear sup plier colleagues, and
getting the benefit of the major GAO study, it seems to me we would
bo in & much better position to make a basic judgment as to whether
NNPA should remain in its present form or whether we should stop
shipments to India, or any other country in that category. If we then
decide to go ahead with those shipments, then perhaps we should
modify NNPA to reflect what the actual policy is.

As you indicated, India does not actually need this fuel for another
couple of years. They have another plant that is working without
enough material right now. We can make some arrangement, T am sure,
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to keep their plant going on a more efficient basis so they do not have
to shut it down.

But it still seems to me that before we change NNPA we should have
all the facts at hand. So, I am suggesting that perhaps the best thing
is to delay sending up any Executive order. That will give us a chance
to have the NPT meeting in August and to receive the GAO study.
Congress has 60 days anyway. If it is delayed very much longer, we
ara going to be in the next session of Congress anyhow, like it or not.

A little delay now would not hurt at all, as far as I am concerned.
Would you agree with that approach, or do you think we ought to
decide one way or another right now since we may not come up with
any new information ?

Mr. RoweN. I think biting bullets prematurely is not to be recom-
mended. I suggested delay as one of the options T mentioned. T think
it makes a great deal of sense.

Senator GLeNN. Thank you. Senator Percy ?

Senator Percy. I am sorry, would you go over the last part of that
response—delay would do what ?

Mr. Rowex. A policy of delay makes a great deal of sense under the
circumstances. The lights will not go out in India. Not only would
there be further scope for internal review by the GAO, but I think
it would be useful to press the executive branch on some of the re-
gional implications of this move which they have not really—perhaps
they have in private communications to the committee but certainly
on the public record they have said very little about the impact on
Pakistan ; that is another consideration.

The return of the spent fuel could be explored further, too, as an
option during this period. There is a great deal to be said for delay.

Senator Percy. Dr. Rowen, over the last several years T have dis-
cussed this issue with probably most of our own State Department and
arms control experts in the field, and also with the chairman of the
Atomic Energy Commission in Bombay, with an old friend and for-
mer Indian Ambassador when he was here a few weeks ago, and with
both Prime Minister Desai and Prime Minister Gandhi.

The questions I have for you and some of the other witnesses draw
partly upon the comments of the people I just mentioned. One com-
ment I heard in India was: “Well, you weapons states are all alike. You
have an exclusive club and you want to keep it that way. We would
be perfectly willing to safeguard all of our facilities if the present
weapons states would put all their facilities under international safe-
guards.” In a sense what they are saying is, “It is up to you; the ball
1s in your court.”

Could you respond to the reasonableness of this position?

Mr. Rowex. This, in my view, should not be regarded as a matter
of fairness, viewed from an Olympian standpoint. What is fair in the
world?

If fairness were an overriding consideration the whole concept of
nonproliferation would never have arisen because. after all. it means
drawing a distinction between weapons states and nonweapons states.
Some people feel it is an invidious distinction, from the other side. as
in the case of the Indians, That has to be taken as “given,” otherwise
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one has to give up the whole effort to try to limit the number of weap-
ons states, that is, the number of states that have nuclear weapons.

I take as axiomatic that the whole purpose of this process is to try to
keep the number of weapons states down—for good, practical reasons,
not just as a matter of principle. The India-Pakistan relationship cer-
tainly looks like it is brewing a lot of trouble, you could have two
nuclear-armed states who are quite hostile.

Taking that as given, then, there are going to be some states which
have nuclear w eapons, Some of them are going to have more nuc lear
weapons than others like the United States and the Soviet Union;
others will have small numbers, and that is it. T mean, we take that as
given and then we proceed to the more practical matter of what we

an work out. We may not succeed as a practical matter, but it seems
to me this notion that it is not fair, somehow, is no place to begin with
it.

Senator Percy. Well, their response to that might well be: We do
not intend to have weapons. On the other hand, “there is a body of
information that we ought to know something about. If it is all right
for the Communist umntlv with the largest puptllqtum on Earth to
have it, and they are on our border and we have had some difficulties
with them in the past, why should not we as the largest democracy on
Earth at least develop the knowledge and have the capability in the
event we ever need it.?

How do you respond? I have been trying to respond to that for
years.

Mr. Rowex. I would 105;;0{1& to that by saying, that is their prob-
lemn. We have our problems. They happen to have » China as a neighbor
and that is the way God made the Earth. They have China as a nm"h-
bor and China has nuclear weapons. Neither we nor the Indians can
do very much about, that,

They also have Pakistan as a neighbor and they dismembered it 9
years ago. The problem we face is, What about our policy? Do we
want to assist India in an enterprise in which they have—to use lan-
guage a little loosely—stolen some of our stuff, and go on with the rela-
tionship? It seems to me, we should let the Indians work on the Indian
problem, while we should be working on the American problem,

Senator Percy. Let me suggest another statement they might make.
Suppose they say, “This is your problem. You have a 30- year binding
contract to supply us. You keep saying you want to be looked upon as
a reliable supplier. We have fulfilled every obligation we had under
that contract, that is, to safeguard the Tarapur facility.” They have
adhered to the agreement on reprocessing. If we do not sell India fuel
they might well ‘take the position that the contract in their judgment
is null and void and they will no longer consider themselves bound
I)\ those safeguards.

In that sense we would be giving up the safeguards we now have,
albeit we do not have them on facilities other than Tarapur. By
denying the shipment, don’t we make ourselves vulnerable to their
vhd:g(- “of breach of contract, thereby relieving them of any obliga-
tions under the contract ¢

I am trying to put forward the arguments that they may well have
made or are going to make.
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Mr. Rowex. Well, they have. That is their blackmail threat that
I referred to. One of the principal points in McGeorge Bundy's piece
in the Washington Post last week. and one T agree with, is: This is
not an issue of legalities on the two sides. We have our Nonprolifera-
tion Act. They have some arguments on their side. We can point to
the violation, which was a flagrant one, of their misuse of the CIRUS
reactor. They can point to the admittedly badly drafted agreement
for cooperation in 1963 and say that we are violating if we do not com-
ply. Let us take those arguments as a standoff, and then we decide
what makes sense for us.

Of course they will and have used those arguments. As I say, the
threat component in that is rather impressive. We have to decide
whether or not we want to go along and vield to that form of black-
mail for the next 13 years.

Senator Prrcy. Putting ourselves in the position of a negotiator—
and we are, we have been negotiating with them for years on these
issues—when you are negotiating you always have to look at your own
position. Are we dealing from strength or from weakness? Are we
vulnerable at this particular time? There is no seeret about the fact
that we have new priorities now; Afghanistan has presented a whole
new issue. You have mentioned the issue with respect to Pakistan.

Just as we are trying to urge the world community to stay united
in_condemnation of Soviet policy, the Soviet Union is doing every-
thing they can to undermine our position, and India is crucial.

They have just concluded the largest arms sale package in their
history with India, $1.6 billion with concessional interest rates of 2.5
percent. It shows how far they are willing to go to attempt to in-
fluence India.

It has been suggested that our cancellation of the shipment would
cast a long shadow over United States-Indian relations, not just today.
but for a long time to come—at the very time when we know the Soviet
Union is trying to increase its influence in that region.

Could you comment on that, or expand on any of the comments you
have already made in your paper?

Mr. Rowen. It is obviously a very important issue, and it is not
surprising to see that the President would give it great weight in
trying to decide what to do in regard with this particular transaction.

What I see missing—and as T said before, perhaps there has been
some private communication with the committee that was reassuring
on this score—is what it is we are trying to achieve with India, and
what the strategy is with regard to India vis-a-vis Pakistan and the
Soviet [Tnion.

It is conceivable to me, on form, that there is no particular strategy;
we are just trying to get Indira Gandhi not to line herself up so often.
About every other day she has been deploring the Soviet invasion, but
on the other, even-numbered days, she does not think it is all that
much of a threat.

Well, perhaps we are trying to get her to increase the frequency
of the statements deploring the Soviet invasion of Afghanistan.

If there is a strategy with regard to India, which makes sense in
terms of countering the Soviet threat not only to Pakistan—obviously
it is much broader than that—then it is conceivably that this trans-
action could properly fit into some larger strategy.
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In the absence of that—it seems to me to be absent, perhaps T am
not aware of some important factors—it seems to me there is not
much of a case for it. What we are likely to get out of it is very, very
little, from the Indian Government.

Senator Peroy. If we do deny the sale, what do you think would be
the likely outcome? Would India begin reprocessing their spent fuel,
in your judgment ¥ What consequences would that have and what prec-
edent would it establish? Would they purchase fuel from the Soviet
Union ? Do we know that the Soviet Union would sell it to them? If
so, under what conditions? Would they require the same safeguard
conditions that our contract now requires for the Tarapur plant?

Mr. Rowex. Predicting Indian reaction in detail is certainly beyond
my capacity, and perhaps beyond that of anyone.

From the Indian Government’s side, to do that would, T believe
just in political terms. be regarded widely in the United States as a
very unwise and unfriendly thing to do. As to the legality, you could
make all sorts of arguments on that. It would be rather poisonous, I
think, to Indian-American relations for them to do that because, after
%11(..1}1'8 do have a case on our side, given the experience we have had with

ndia.

I am fascinated by the editorials from newspapers around the coun-
try on this subject, all lined up on one side. It is amazing, the extent
to which at least the people who write editorials for newspapers seem
to regard this transaction as a very dubious one indeed.

If India wants to create a hostile reaction in the United States, it
would go ahead and do what you suggested it might do. Probably,
the Indian Government would not do that if it looked at its U.S. rela-
tions at all deeply.

As for the wi]ﬁnpmes of the Soviet Union to supply the fuel, I wounld
really have to defer to experts on Soviet Union-Indian relations and
the state of its nuclear policy. As I pointed out, the Soviet Union
has been pretty tough in its negotiations with India and with other
countries in its nuclear transactions. It would not surprise me at all if
they insisted on the return of fuel if they were to provide it. That may
not be the worst possible outcome, as I pointed out.

This would be a significant breach in Indian-United States rela-
tionship if it were to go ahead and do as you suggested it might do,
take that fuel and extract plutonium and make off with it in some
way. I am rather doubtful that the Indian Government would do that;
everything taken into account, it does not seem the thing to do.

Senator Percy. T will ask one more question in this round, Mr.
Chairman. Mr. Rowen, you and Dr. Wohlstetter have written that,
“The most likely countries to go for nuclear weapons appear to be
those nonalined by choice or those that are outcasts or fading mem-
bers of alliances, especiallv T.S. alliances.” Ts this still your view to-
day? Does that suggest that perceptions of insecurity may be the
principal motive for countries to pursue nuclear options?

Mr. Rowen. It certainly does. This is my view today, and all one has
to do is run down the list of candidate countries, the ones we are most
worried about, or have been most worried abont and von will see why.
India is a case. It was the first nonalined conntrv. Nerhu made that
a principle of foreign policy that it was nonalined, and there are other
examples.
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There are worries about Taiwan, and we see what has happened to
our ties to Taiwan, South Africa is an outcast. Argentina is a worry,
and it has certainly disassociated itself very much. There are several
other important examples.

The reason for the interest on the part of these countries in nuclear
weapons is really quite clear, they worry about their security.

Now, if we recognize that, we should do what we can where it is in
our interest, on the security front as well as the nonproliferation
policy front. to be helpful. I think with regard to some countries, such
as South Africa, it is hard to see how one gets there from here. With
Taiwan we have a security relationship that remains. Tt is hard to
see with regard to India, however, how under present circnmstances
there is very much that we can do on the security front that wounld
reallv be very helpful. Tndia’s most pressing adversary relationship
is with Pakistan, and it dominates Pakistan militarily. The problem
is really, how do we help Pakistan, rather than, how do we help India.

But T think it is generally an important principle to pay a lot more
attention to the security relationship here. If we view the problem
much more explicitly on those grounds and not regard the transfer of
arms to other countries in excessively moralistic terms, but realize that
we can have in important effect in many cases—perhaps not with
India—by recognizing the gennine security problems that people
perceive and where we can. be helpful on that score, this will, T think,
do aélnt more for nonproliferation than a lot of the other things that
we do.

Senator Percy. Thank you very much. T have a few more questions,
but T will yield now.

Senator GLexN. Thank you, Senator Percy.

It is argued that if we cease nuclear cooperation with India we will
lose any leverage we have over their nuclear plants. First, how would
you characterize the amount of leverase we have in this sphere right
now ; and second, how adversely would this leverage be affected if we
broke off nuclear trade with the Indians?

I see. for examvle, the President is planning to send the very
sophisticated TOW antitank missiles to Mrs. Ghandji, if the Congress
does not veto the sale. Now. surely. with major carrots like this and
our general economic aid to India, we have many ways of influencing
Indian behavior in the nuclear area, even if we are not trading in
nuclear goods per se.

What are your views on this?

Mr. Rowex. First on the nuclear sector, as T indicated in my remarks,
the record of our influence on India is not very hopeful. Tt seems to me
we have had very little leverage over India in that regard. If we have
had it, we did not use it. So, there is not much to lose on that score.

More broadly, using other instruments, or using a variety of instru-
ments of which selectively the supply of arms might be useful, might
be more important—if TOW’s are that important to India, and per-
haps they are.

I think we have a problem in our relationship with Pakistan in any
such transaction, that you have to pav a lot of attention to. But the
principle. at any rate, is the correct principle, that we should look at a
variety of instruments, trade, aid, military assistance, as well as nuclear
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fuel, as means of getting influence. Just to repeat, I do not think that
the nuclear sector, our nuclear relationship, has worked out in a way
that suggests that we in fact have had much leverage over India.

Senator GLENN. As mentioned before, our agreement expires in 13
years. The agreement does not specifically require that safeguards be
kept on our fuel, nor does the agreement specifically state that our
controls over the reprocessing of our fuels will continue beyond that
point.

How do you think the Indians will interpret these ambiguities?
Are they going to take over our fuel as they are threatening to do now
if we stop these licenses?

Mr. Rowew. I think that should be our expectation.

Senator GLENN. I have very mixed emotions about this whole
thing. I want the best possible relations with India. We are in a situa-
tion in the subcontinent of Asia where we need all the friends we can
get, obviously. We are going to be dependent on oil from that area for
some years to come certainly. The Soviets are moving down into that
area. We have a dependency on that area that is not going to diminish
for probably 10 to 15 years, until we get some alternate sources of
energy in this country that can supplement the dwindling supplies of
oil and gas.

At the same time, we do not want to do something in the short
term that is going to jeopardize a slowed spread of nuclear weapons
for generations to come. We are really in a difficult quandary here.
This is a dilemma if there ever was one.

I appreciate the diffieulty of the President’s position, but I also
do not want to see us keeping NNPA on the books if it is nothing but a
charade before the rest of the world.

Senator Percy, do you have any other questions?

Senator Percy. Thank you, just a few.

With specific reference to the March 10 date in the NNPA, some
say it was a guideline, not a cutoff date. Both licenses were applied for
by India before September 10, 1979, the date after which applications
could not be granted to nations which have not accepted full-scope safe-
guards: but deliveries would be made after March 10 because of delays
by the U.S. Government—by our own actions or lack of action. The
argument is then made that we should not punish India for the slow-
ness of our own decisionmaking process.

Conld you comment on that?

Mr. Rowey. With regard to our own decisionmaking process, I could
not improve upon the position taken by the Nuclear Regulatory Com-
mission. They decided that there was no merit in that argument.

As to the international aspects of it, I think these legalities are not
nearly as important. Internationally, we are in the realm of real
politik, not legal arguments.

Senator Percy. Some have said that what we decide will influence
Pakistan. There is another strong body of belief that it will have no
effect whatsoever, that they will act in accordance with what they
perceive to be their national interest, no matter what we do. Could
you respond to that? Do you have any firsthand information that you
can share with us as to what their intentions might be?

Mr. Rowex. I am afraid not. There is a lot in the aregument that,
just taking this particular decision in isolation, it is likely to have
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a small effect or perhaps no effect on Pakistan. Perhaps in my prepared
statement I gave it more weight than in fact it would have, practically.

Put in the context, however, of a set of things that we do, a set of
programs and policies we undertake vis-a-vis Pakistan, and perhaps
India as well, then it could have a substantial effect. But the missing
part is, where is that set of policies and programs of the administration
into which this might fit? It really seems to be missing.

Senator Percy. %)o you believe that the imposition of full-scope
safeguards on all nonnuclear weapons States should be a central U.S.
nonproliferation objective?! Do you think safeguards are the key to
an effective nonpro{iferation regime, or are there other objectives
which are equally important or perhaps even more important.g

Mr. Rowex. Full-scope safeguards are certainly important. There
may be overriding foreign poﬁzy reasons for not insisting on it in
some instances, and the law provided for the President to have an
override; I think that was wise. It is an important component of any
nonproliferation effort. There are other desirable attributes of a non-
proliferation regime that would help support the timely warnin
criterion, including making it hard for people to get tﬁeir han
quickly on plutonium or highly enriched uranium. But full-scope -
safeguards are really quite an important component.

Senator Percy. Senator Glenn and T and our staffs collaborated very
closely on the Nonproliferation Act which we reported out of ‘the
Governmental A ffairs Committee. He is a wonderqucoIleague to work
with. We both sit on this committee, which is now grappling with this
problem of implementation. I would like to ask you W?lat relationship
you see between nonproliferation and our foreign policy objectives.
We both are deeply concerned about nuclear proliferation. Should

roliferation have priority over all foreign policy matters? If not,
Eow would you characterize the relationship and under what circum-
stances would proliferation policy yield to foreign policy? And do we
have any of these circumstances as you see it today ?

Mr. Rowen. Well, our nonproliferation policy has obviously, in the
short term, caused us some trouble with our close allies. We got into
quite a wrangle with the Europeans and the Japanese over this in the
last several years, and we have had to back off, in fact, quite a long
ways, as you know. So, in the short run the positive aspects are not
so evident.

The problem, however, remains a fundamental problem, that is
the phenomenon of spread of nuclear weapons is a major factor in
the world, and as time goes on, in my view, it is going to not recede
in importance but very likely increase because, if you look over the
next year at candidate countries to get nuclear explosives—Paki-
stan, for example; there may have been a test in the South Atlantie,
some device recently, last September by someone. That was not a very
hopeful sign, Iraq seems to be moving ahead. I mean, these are fairly
scary propositions, scary prospects. The phenomenon of nuclear weap-
ons coming into the hands of governments that are either hostile or
unstable is going to be important in the next 10, 15 years; that seems
to me very likely.

Now, that should not, T believe, lead one to conclude that concern
about this phenomenon is an overriding goal. There are other goals in
the world besides limiting the spread of nuclear weapons. It is a major
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factor which should be given weight—probably more weight than it
generally is, including, for example, in this transaction with India.
That it is more important than all of our other international dealings,
I think, one could hardly sustain. We have lots of international inter-
ests, bilateral dealings with many countries and an adversary rela-
tionship with the Soviet Union, which are obviously pretty important.

We may have to change tactically. I think strategically it 1s really
wrong for us to change. We have to change in detail, we have to change
our tactics; that is quite clear. Abandoning the basic purpose seems
to me entirely unwarranted, and I think this will become increasingly
clear as time goes on.

Senator Percy. One last question. Why have we been so unsuccess-
ful in convincing any other nuclear power that this is the right pro-
gram, that they should support this policy? We do not get the sup-
port we would like to get, for instance, in the whole area of reprocess-
ing. Some of them even think we are just out of our minds.

Mr. Rowexn. For several reasons, I would say. One is the wide per-
ception in the world of the decline of the U.S. role in the world, the
decline of American leadership. We proposed our nonproliferation
policy during a period in which the United States was generally being
downgraded in perceptions abroad. We hayve seen this in many arenas,
not just in nonproliferation.

Second, there was an important missing component in our strategy
which we discussed, and that is the failure to give enough weight to
the security component in the nonproliferation policy. People could
observe that. Simply saying “no” to a policy of denial without at-
tempting to deal with the real problems that many countries face in
security terms does not seem very credible to the observers.

Third, it has to be said, T think, that many of our allies, not so wise
or farseeing, are wrong, many of them, on many issues. The conviction
is that they will perceive this more and more as time goes on.

In any case, I do not think that we should necessarily feel terribly
guilty on this one. We are not necessarily wrong; perhaps they are.

Senator Percy. Thank you very much, I appreciate it. Thank you,
Mr. Chairman.

Senator GLex~. Thank you, Senator Percy.

Mr. Rowen, I know you have another meeting at 11 o'clock; you
have 11 minutes to get there. We appreciate your being here this morn-
ing and sharing this much time with us. We appreciate your com-
ments. We may have additional followup questions from other mem-
bers of the committee or from the staff after we have reviewed the
transcript. If so, we would appreciate your reply so they could be
inserted in the record. Thank you very much for being here.

Mr. Rowex, Thank you, Senator.

Senator Grexx~. Our next witness is Senator Alan Cranston. Senator
Cranston, we welcome your comments.

STATEMENT OF HON. ALAN CRANSTON, A U.S. SENATOR
FROM CALIFORNIA

Senator Cranston. Mr. Chairman, members of the committee, thank
you very much for the opportunity to testify.
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I am grateful for the opportunity to state my reasons for opposing
the proposed export of nuclear fuel to India. 1 believe that export of
this additional fuel without India’s adherence to international safe-
guards on its nuclear program would do grave injury to the nuclear
nonprohiferation and toreign policy interests of the United States.

I oppose the export because 1 believe it would harm our interests
in South Asia, including our desire to improve our relations with
Pakistan, as well as our eifort to discourage the Pakistanis from their
pursuit of a nuclear weapons capability and our etforts to reduce the
dangerous instability brought to South Asia and other tense areas of
the globe by regional nuclear arms races. _

I also oppose this sale because 1 believe that if permitted by the
Senate—and I understand the full House is expected to block the
sale—it would undermine the central pillar of our worldwide nonpro-
liferation effort. This centerpiece of the Nuclear Nonproliferation Act,
passed by the Senate 88 to 3, is the requirement that all non-nuclear-
weapons states accept international safeguards on their nuclear pro-
grams—the functional equivalent of signing the Nonproliferation
Lreaty—as a condition of U.S. supply. Such safeguards are widely
recognized as the sine qua non of an effective nonproliferation regime.
Their achievement has been the primary goal of U.S. efforts in bilateral
and multilateral nonproliferation discussions for many years now. Con-
tinued export of fuel to India—which persists in rejecting this essen-
tial norm of international nuclear commerce—will raise questions
about our seriousness in all of these discussions.

I do not believe it is necessary for the United States to gut its non-
proliferation policy in order to indicate our good will toward India.
We have other, less harmful, means of achieving that goal.

I believe there must be limits to the length to which the United
States will go to demonstrate our desire to have good relations with
India. We must expect some cooperation and respect for our interests
in return,

I will not go into all the arguments that I would like to make now
because I will submit my full statement for the record. I would like to
address orally one principal administration argument.

This is the administration argument in support of this export which
holds that since the Indians believe the United States is legally bound
to supply this fuel, the requirements of the 1978 act notwithstanding,
the United States must send the fuel. This argument applies, of course,
not just to the fuel at issue today but to all shipments until the end of
our 30-year agreement,

While I am not an international legal scholar, I believe there are
major weaknesses in this administration contention. I think that the
State Department should confidently defend the position that the
United States would be legally justiged in blocking this export. For
example, the current export license is applied for under a 1963 contract
for sale of enriched uranium between the United States and India
which, under a 1971 conforming amendment, states that India has
agreed to, “comply with all applicable laws, regulations and ordinances
of the United States” in connection with the material to be supplied
under the contract—language which clearly encompasses the require-
ments of the 1978 act.
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I also believe the United States has grounds for terminating supply
based upon the Indian breach of the peaceful use assurance attendant
our supply to heavy water to India, which began in 1956. This heavy
water was used in fabricating the Indian nuclear explosive device
detonated in May 1974, after India received a 1971 diplomatic note
from the United States making it clear that such use of U.S.-supplied
heavy water would violate the 1956 assurances.

India also turned aside a 1974 note seeking the pledge that no U.S.-
supplied material would be used in nuclear explosives, and has per-
sistently rejected the U.S. view that the 1963 agreement for cooperation
and uranium contract require safeguards to be applied in perpetuity to
fuels supplied by the United States for the Tarapur reactor, not just
for the 30-year life of the agreement, as the Indians contend.

The United States has made concessions to India in the past to avoid
interrupting fuel supplies for the Tarapur reactor. For example, in
May 1978, when the NRC was unable to find that India had met mini-
mum U.S. safeguards requirements of the new Nonproliferation Act,
Congress permitted an export to go forward to India for three prin-
cipal reasons: First. it was hoped that a 2-year grace period after
adoption of the 1978 act would provide for meaningful negotiations
with the Indians to gain their adherence to full-scope safeguards.

Second, because the authoritarian pro-Soviet regime of Mrs, Gandhi
had been replaced by that of the more democratic Mr. Desai, the United
States hoped for progress through negotiation.

And third, Desai foreswore any need for additional nuclear weapons
testing by India.

Today, as you consider the Indians’ latest export application, none
of these conditions obtain.

Mr. Chairman, under the leadership of your committee and that
of the Governmental Affairs Committee, Congress began, shortly
after the Indian explosion of 1974, to head toward a cutoff of U.S.
nuclear supplies to violators of essential nonproliferation standards.
Your committee has found that one of the principal causes of prolifer-
ation is the fact that the U.S. Government has frequently given in
to the temptation to use nuclear exports as “carrots” to improve
specific bilateral relationships. It was to correct this problem and to
insure that long-term national security concerns will take priority
over transitory bilateral interests that Congress enacted comprehensive
legislation establishing clear standards in licensing procedures for
nuclear exports.

I think the Executive order which will soon come before you presents
a critical test. I believe Congress should exercise its review authority
to insure that the administration has the strength of the Presi-
dent’s articulately expressed convictions on nonproliferation. We must
hold the line on further nuclear exports to India until that nation indi-
cates its willingness to join the community of over 100 nations in
accepting the basic norm of international nuclear commerce—full-
j(‘%qo?ie safeguards—which are implemented for the good of all man-

ind.

When the administration sends forward an export license by Execu-
tive order, I urge our colleagues to report a Resolution of Disapproval
and to join together with the House in blocking this proposed export
to India.
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I thank you very much for the opportunity to testify this morning.
[Senator Cranston’s prepared statement follows:]

PREPARED STATEMERT OF HON. ALAN CRANSTON

Mr. Chairman, I appreciate the opportunity to testify before your committee
this morning to explain my reasons for opposing the proposed export of nuclear
fuel to India.

I believe that export of this additional nuclear fuel to India without India's
adherence to international safeguards on its nuclear program would do grave
gtjury to the nuclear nonproliferation and foreign policy interests of the United

tates.

I oppose the export because I believe it would harm our interests in South
Asia, including our desire to improve our relations with Pakistan, as well as
our effort to discourage the Pakistanis from their pursuit of a nuclear weapons
capability and our effort to reduce the dangerous instability brought to South
Agia and other tense areas of the globe by regional nuclear arms races.

I also oppose this sale because I believe that if permitted by the Senate—and
I understand the full House is expected to block the sale—it would undermine
the central pillar of our worldwide nonproliferation effort. This centerpiece of
the Nuclear Nonproliferation Act, passed by the Senate 88 to 3, is the require-
ment that all non-nuclear-weapons-states accept international safeguards on
their nuclear programs—the functional equivalent of signing the Nonprolifera-
tion Treaty—as a condition of U.S. supply. Such safeguards are widely recog-
nized as the sine qua non of an effective noaproliferation regime. Their achieve-
ment has been the primary goal of U.S. efforts in bilateral and multilateral
nonproliferation discussions for many years now. Continued export of fuel to
India—which persists in rejecting this essential norm of international nuclear
commerce—will raise questions about our seriousness in all of these discusisons.

There are several basic questions to be asked here which we must not lose
sight of in our pursuit of the elusive prospect of improved U.S.-Indian
relations.

Should the United States be routinely fueling the nuelear program of a nation
which has violated its “peaceful use” assurances to us by using U.S.-supplied
materials—heavy water—in its nuclear explosive program?

Should the United States continue to export nuclear fuel to a nation which
rejects international safeguards, which refuses to foreclose further development
of nuclear explosives, and which persistently threatens to breach our supply
agreement by extracting nuclear explosive material—plutoninm—from U.S.-
supplied spent fuel?

If we do supply such a nation, what credibility will our non-proliferation
policy have?

The principal Administration arguments put forward in support of this export
derive from the crisis atmosphere created by the Soviet invasion of Afghanistan.
The Administration's stated view is that we must aggressively court the Indians,
that a breach of U.S. fuel supply could harm nonproliferation efforts, and that
we may be obligated to send the fuel.

I believe each of these arguments can be refuted on the merits.

The Administration case on foreign policy grounds is weak. To permit this
nuclear fuel export would likely harm our relations with Pakistan with no
significant gains from the Indians in return. I do not believe that India will
significantly alter its response to the Soviet invasion as a consequence of the
U.8. decision on fuel supply. India will clearly make its strategic national securi-
ty decisions on the basis of far broader concerns.

It isn't necessary for the United States to gut its nonproliferation policy in
order to indicate our good will towards India. We have other, less harmful
means of achleving this goal. For example, just last week, President Carter
indicated his desire to sell 3,700 TOW anti-tank missiles to India.

And over the past three decades, the United States has provided over $10
billion in development and food assistance for India. Since 1977, when the Carter
Administration resumed AID assistance to India as a gesture of good will, the
United States has made $388 million in development grants and loans, as well
as more than $500 million in Food for Peace grants. These figures—which in-
clude an increase in the fiscal year 1981 Administration request to a total of
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$287 million in loans and grants for India—complement a strong bilateral trade
relationship between the United States and India, and indicate the considerable
interest the Indians have in maintaining a working relationship with the United
Sates.

We will continue to seek the friendship of the people and the government of
India although this task is made more difficult because of the fact that Indira
Gandhi has this month signed a $1.6 billion military supply agreement with the
Soviet Union and a new, far-reaching trade pact with Iran. But I believe there
must be limits to the lengths to which the United States will go to demonstrate
our desire to have good relations with India. We must expect some cooperation
and respect for our interests, in return.

The Administration’s case on nonproliferation grounds is even weaker.

I believe that the harm done to our nonproliferation policy should we abandon
the full-scope safeguards standard clearly would far outweigh any good which
might be achieved by continuing to fuel the Indian's nuclear reactors at Tara-
pur. The requirement that full scope safeguards be a condition of U.S. export
was the signal achievement of your committee in winning overwhelming Con-
gressional adoption of the 1978 Aet. The Carter Administration acknowledged
this fact in its letter of endorsement contained in the 1978 Act's Senate report
stating that:

“This provision represents the heart of the compromise between previous Sen-
ate bills and the Administration bill. . . in view of the erucial and pivotal impor-
tance of full-scope safeguards to an effective nonproliferation policy, the Execu-
tive Branch is ready to support (this provision)”.

The House Foreign Affairs Committee underscored this view in its report on
the 1978 Act, noting:

“(T)his requirement is an essential element of the bill, and in the committee’s
view, (is) indispenszable to any comprehensive nonproliferation policy . .. the
committee feels strongly that the currently unsafeguarded facilities in India
must be brought within the framework of the International Atomic Energy Agency
safeguards systems If American nuclear cooperation is to continue.”

Indians—and Carter Administration policymakers—have heen fully aware of
this renunirement, althongh the Act deferred its application for two years to
permit bilateral negotiations. The Administration did not question the legality of
the reqnirement when it was before the Senate, or thereafter,

Yet the third principal Administration argument in support of this export
holds that since the Indians believe the United States is legally bound to supply
this fuel, the requirements of the 1978 Act notwithstanding, the United States
must send the fuel. This argnment applies, of course, not just to the fuel at issue
today, but to all shipments until the end of our 30-year agreement. While I am
not a legal scholar, I believe there are major weaknesses in this Administration
contention. I think that the State Department should confidently defend the posi-
tion that the United States would be legally justified in blocking this export.

For example, the current export license is applied for under a 1963 Contract
of Sale of Enriched Uranium between the United States and India which, under a
1971 conforming amendment, states that India has agreed to “comply with all ap-
plicable laws, regulations and ordinances of the United States’ in connection with
the material to be supplied under the contract—language which clearly encom-
passes the requirements of the 1978 Act.

I also believe the United States has grounds for terminating supply based upon
the Indian breach of the peaceful use assurance attendant our supply of heavy
water to India which began in 1956. This heavy water was used in fabricating
the Indian nuclear explosive deviee detonated in May 1974 after India received a
1971 diplomatic note from the United States making it clear that such use of
U.8.-supplied heavy water would vinlate the 1956 assurances. India also turned
aside a 1974 note seeking a pledee that no U.8.-sunplied material would be used
in nuelear explosives and has persistently rejected the 1.S. view that the 1963
Agreement for Cooperation and uraninum eontract require safeguards to be ap-
plied in perpetuity to fuel supplied by the United States for the Tarapur reactors,
not just for the 30 year life of the Agreement, as the Indians contend.

The United States has made concessions to India in the past to avoid interrupt-
ing fuel supplies for the Tarapur reactors. For example. in May 1973. when the
NRC was unable to find that India had met minimum U.8. safeguards require-
ments of the new Nonproliferation Aet, Congress permitted an export to go for-
ward to India for three principal reasons.
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First, it was hoped that a two year “grace period” after adoption of the 1978
Act would provide for meaningful negotiations with the Indians to gain their ad-
herence to fullscope safeguards. Second, because the authoritarian, pro-Soviet
regime of Mrs. Gandhi had been replaced by that of the more democratic Mr.
Desai, the United States hoped for progress through negotiation. And thirdly,
Desai foreswore any need for additional nuclear weapons testing by India.

Today, as we meet to consider the Indians' latest export application, none of
these conditions obtain. There are no negotiations under way with India. Gandhi
is in power once again, tilting toward the Soviets, and under her leadership the
Indians now won’t rule out further nuclear tests.

The United States is left with the choice of standing by our principles and de-
fending our nonproliferation policy designed to enhance our national security, or
of submitting to Indian pressure and consenting to supply Tarapur through the
life of the 1963 contract, fully aware that India may detonate new nuclear weap-
ons and will continue to reject international safeguards.

It is widely recognized that in taking its present position, the Indian govern-
ment is attempting to blackmail the U.8. with its threat to extract plutonium from
supplies of U.8.-origin spent fuel if we do not capitulate and send them still more
enriched uranium. We should assert our rights under the 1963 contract and re-
quire Indian adherence to U.S. export controls contained in the 1978 Aect as a
condition of continued U.S. supply,

Mr. Chairman, under the leadership of your committee and the Governmental
Affairs Committee, Congress began shortly after the Indian explosion of 1974 to
head toward a cut-off of U.S. nuclear supply to violators of essential nonprolif-
eration standards. Congress acted in large part out of frustration over the Execu-
tive Branch's failure to protest strongly misuse of U.S. materials by the Indians.
Finally, in 1978, after four years of work by Congress, the Carter Administration
Jjoined in support of the Nonproliferation Act which required a date certain cut-
off to begin March 10, 1980. Thus the Administration’s new sensitivity to India’s
distorted view of the 1963 contract’s terms can be no excuse for delaying the
cut-off of U.S. nuclear supply any further,

One of the principal causes of proliferation is the fact that the U.S. Govern-
ment has frequently given in to the temptation to use nuclear exports a carrots
to improve specific bilateral relationships. It was to correct this problem—and
to ensure that long-term national security concerns will take priority over transi-
tory bilateral interests—that Congress enacted comprehensive legislation estab-
lishing clear standards and licensing procedures for nuclear exports.

The Executive Branch has indicated its intention to come before your commit-
tee to argue once again that in the vain hope of advancing one bilateral relation-
ship, the U.S, must severely weaken its global nonproliferation effort.

This request presents a critical test case. I believe that Congress should exer-
cise its review authority to insure that the Administration has the strength of the
President’s articulately expressed convietions on nonproliferation. We must hold
the line on further nuclear exports to India until that nation indicates a willing-
ness to join the community of over 100 nations in accepting the basic norm of
international nuclear commerce—full-scope safeguards—which are implemented
for the good of all humankind.

Should the Administration send forward an export license by Executive Order,
I urge my colleagues to report a reso'ution of disapproval and to join together
with the House in blocking this proposed export to India.

Thank you.

Senator Grexy. Thank you, Senator Cranston.

When the NNPA was before us we had major arguments about
the importance of keeping our business involvements in every coun-
try we could possibly sell to. Proponents felt an American presence
would maximize our impact on the foreign policy of the host country.

On the other side, it was felt that by putting very strict Govern-
ment regulations in the NNPA, other nations would follow our lead.
The argument can be made now that while they might have been
following our lead at one time, they are not now. If we are keeping
ourselves out of the world markets we could wind up with less in-
fluence on nuclear matters around the world by the policies we are
following.
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How do you respond to that?

Senator CraxstoN. Well, T think we will have more influence
abroad by adhering to a sound policy based upon fundamental prin-
ciple, which we will not compromise because of transitory diplomatic-
political considerations.

Senator GLExN. Before you came in, I indicated that in a letter to
our new Secretary of State, I proposed a delay. Emotions are high
on this matter right at the moment on both sides of the world. There
is an NPT conference coming up in August, where all the nuclear
supplier nations will be gathered. We will have an opportunity to
discuss 1pn]icy matters and whether other countries intend to follow
our lead. We may also arrive at a general consensus as to direction.
In addition, GAO now has some 20 people working on a study of
the effect of NNPA. That report was to be to us by next March. I
think we probably could get that speeded up somewhat so that we
could have it by the end of the year.

It seems to me at that point we will be in a better position to make
decisions about changes, if any. Meanwhile, we would not be going
ahead with the shipment. The actual shipment delay would not really
hurt them, since there are a couple of years yet to go before they
actually must have the fuel that we would be sending. I know they
want the commitment made well before that.

But it seems to me that a little time, while we get all our infor-
mation together, would be well advised. Do you support a delay, or
do y;m think we should turn down this shipment out of hand right
now

Senator Cranston. I would support that. I think that approach,

giving time for more deliberate contemplation of the very important
1ssues involved and f;iving time to negotiate and talk with others,
y

could be very usefully spent.

Senator GLENN. Senator Percy ¢

Senator Percy. Senator Cranston, when T first introduced the legis-
lation in 1977, that original version called for an absolute cutoff—no
ifs, ands, or buts about it. We negotiated with the executive branch,
and the end product came from that negotiating process.

The legislation on the books now stipulates that applications received
after September 10, 1979, from nations which do not accept full-scope
safeguards cannot be approved. The shipments to India clearly will
be made after that date. But they would only be made after that date
because of our own delay. The applications were filed by India in suf-
ficient time. So thev take the position that the delav is our fault, not
theirs. If we make this excention in India’s case, will it then set a pat-
tern for all other countries? In my judgment it would not, if no other
country falls into this particular category of having made application
for a shipment which we then failed to make in time. How would you
respond to that?

Senator Craxston. Technically. vou are correct in that these licenses
were applied for hefore September 10. 1979. But they would be ex-
ported after the 24-month deadline. This would inevitably leave the
im]r:-rnssion that the United States was relaxing its nonproliferation
policy.

Senator Prrey. But if you technically meet the standards on agree-
ment or law, that is concurrence.
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Senator Cransron. Yes. But clearly the 1978 act said that there
would be a date certain cutoff, and that no exports would go to India
after March 10, 1980.

The NRC has also rejected by a unanimous 5-to-0 vote the view that
these shipments fall within the grace period. So. while there is a tech-
nical question involved, T think that the case for not sending this fuel
is very strong.

Senator Percy. But a strong case can be made that the September 10
date was really the binding deadline, and that India technically did
meet that deadline. Is that not true? Can they not be differentiated
from other countries in that respect ?

Senator Cranston. In a strictly technical sense, it is true that those
applications were filed before September 10, But T feel that to proceed
now with India, in view of their behavior in the use of the American-
provided material for weaponry purposes and their refusal to accept
full scope safeguards would be a signal to the world that our non-
proliferation commitment—a commitment which T know we both
share—had been abandoned.

Senator Percy. You indicated in your testimony that you oppose
the export because you think it would harm our relations in Southeast
Asia, including our desire to improve our relations with Pakistan.
Have you talked with anyone in the Government of Pakistan who led
you to believe that they would look upon the fulfillment of these appli-
cations as anti-Pakistan, as a tilt toward India which would injure
our relationship with Pakistan ?

Senator Cranston. I have not talked to officials of the Pakistan
Government, but that is the clear impression T have of what the reac-

tion would be to approval of this. It certainly would be difficult to

curb the Pak’s nuclear weapons program if we cave in on India.
Senator Percy. T have not been made aware of that reaction. The

case has been made by some that if we deny this application, it would

influence the Pakistan Government with respect to its nuclear pro-
gram. Do you have any firsthand information to this effect ?

Senator Cransron. I think that all nations, Pakistan and others.
would get the impression that we are less serious about our nonpro-
liferation approach than we have been in the past, if we were to ap-
prove this export license,

Senator Percy. We very much appreciate your appearance here
today and we certainly share with you the deep concern that you have
expressed. That was the spirit that motivated our 3 years’ work to
bring this act into reality.

In your testimony, you say, “I do not believe that India will sig-
nificantly alter its response to the Soviet invasion as a consequence of
the U.S. decision on fuel supply.”

We do know, however, that India has significantly altered its re-
sponse to the Afghanistan situation from the original statement made
by Mrs. Gandhi. That first statement really shocked me because I just
could not understand how it could possibly be their response to such
an action,

According to statements that T have seen since then, India has
moved from an uncritical view of recent events, where it almost ex-
cused those events, to a position now where India actually opposes the
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Soviet invasion of Afghanistan and calls for prompt Soviet with-
drawal.

In the light of that change, is there not the possibility that if we
rebuff India at this particular time, it might adversely affect their
whole relationship with us at a particularly important time?

Senator Cranston. Like you, I was shocked by the original state-
ment by Indira Gandhi. T have been somewhat encouraged by the new
approach taken by her government.

I think India will base its policies and relationship to the Soviet
Union on other factors in the world, on their broad assessment of what
is in their national interest, and not upon a fuel contract. T would
therefore downplay the effect denial of this export would have on
United States-Indian relations.

Senator Percy. One other point. The whole objective of the legis-
lation is to establish a national policy to do everything possible to
stop proliferation of nuclear weapons. T do commend tﬁe State De-
partment not only for placing absolutely top-level people on this
problem and putting a tremendous amount of time into the negotia-
tions in foreign countries and keeping us advised, but also for coming
up with a contract in which we guarantee to India that we will be its
source of supply of enriched uranium for a period of 30 years and we
get a conmitment that India will safegnard the Tarapur plant, that
they will not reprocess any of the spent fuel.

The argument is made that if we refuse this shipment, India may
interpret this as a unilateral breach of our 30-year contract, and that
they thereby are relieved of all responsibility for safeguarding the
Tarapur plant and for reprocessing. They may well go into a reproc-
essing program to create plutonium out of which nuclear weapons
are made. Some would even argue that we pushed them into it. Could
you comment on that?

Senator Cranstow. I think it is clear that India has already breach-
ed peaceful-use assurances that we were given when we supplied them
heavy water back in 1956. That heavy water was used in the fabrica-
tion of the Indian nuclear explosive device detonated in May 1974.
That was after India received messages from us stating that such use
of U.S.-supplied heavy water would violate the 1956 assurances.

So, they have already breached understandings with us. T think in
view of that, we should draw the line at this point.

Senator Percy. Thank you. Mr. Chairman. we are very pleased that
Senator Cohen has joined us. He is a valuable member of the Gov-
ernmental Affairs Committee, a member of the Armed Services Com-
mittee, and T hope some day a member of the Foreign Relations Com-
mittee. ;

Senator Grenw. Put him on everything. Senator Cohen?

Senator Courx. Just a couple of questions, Mr. Chairman. T apolo-
gize for not being here to hear Senator Cranston’s full testimony.

Senator Cranston, present criticism is directed at this administra-
tion by our allies because of a lack of constancy, or at least a rather
persistent inconsistency, that we fail to match our deeds with our
words. This is just perhaps another example where the administra-
tion has adopted a policy of nonproliferation and yet, on a matter
such as you describe, for a transitory bilateral interest is prepared to
almost undercut or reverse that policy.
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Is that your judgment in this case?

Senator Cransrton. I would be concerned by a decision by the ad-
ministration to proceed because I think it would appear to be incon-
sistent with our basic long-term nonproliferation policy.

Senator Comen. When you say transitory bilateral relations, what
are you referring to ¢

Senator CransToN. I am referring to the state of our relations with
India. We are currently having difficulties with them. I expect that
in the future these relations will continue to fluctuate. And I do not
think in a matter as fundamental as nuclear nonproliferation policies
we should compromise that policy because of our desire to get along
with India a little bit better at this particular moment.

Senator Conex. So, your reference then of “transitory” is to the
current difficulties with India?

Senator CranstoN. Yes.

Senator Conen. And that those transitory difficulties should not be
given paramount concern over and above a fundamental U.S. policy

Senator Cranston. Exactly.

Senator Conen. Is there any connection, in your judgment, between
the type of action taken by Congress to cut off shipments of arms to
Turkey because of a technical violation of U.S. policy, and the conse-
quences that followed from that embargo in terms of NATO’s co-
hesion? Is there a danger in this particular action as well, that we
might see similar econsequences ¢

Senator CranstoN. There are always these dangers whenever you
apply a policy: You cannot be sure what the consequences will be. You
can have an interest in a basic policy and feel that you should adhere
to that to the maximum extent possible. You also have to consider
circumstances of bilateral relationships that can be damaged by our
actions. But I think consistency in following certain fundamental
principles that apply to the Turkish situation, apply to the Indian
situation lead, I think, if wisdom is applied adequately, to adhering
to the basic policy.

Senator Conen. Do you agree with the original decision to impose
that embargo in view of the technical violation ?

: b’egnator CransTON. Are you now talking about the Turkish situa-
tion ¢

Senator Conen. Yes, the Turkish situation. I notice McGeorge
Bundy had a piece in the Washington Post saying that if the United
States does not allow the sale, then India will feel free to totally
disregard any restraints and will then convert the uranium they cur-
rently have for explosive purposes. This is simply a signal to disre-
gard any restraint.

Again, there are some parallels, The Soviet Union is important here
because of its invasion into Afghanistan. Here again, the adminis-
tration prepared to reverse a policy which has been adopted by this
Congress.

Another aspect of the debate is the shipment of technology to the
Soviet Union. Should we continue to transfer certain technology, for
example, to allow them to develop their own oil and coal capacity?
The argument is made that unless we ship them the technology, they
will be forced to move into the Persian Gulf.
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That, to me, ignores the fundamental question as to why they are
30 years behind in the drilling of oil. They have been putting all of
their capability into SS-18’s. But, that is another matter,

But there are some parallels that come to mind, at least in terms of
the arguments for the shipment of fuel to India, that unless we go
along with this and support the President, there will be no restraint.

Similar arguments are also being made that, unless we continue to
ship certain technology to the Soviet Union, there will be no restraint.
I just wanted to get your own view on this that, for us to support the
President would be, in your judgment, to perpetuate this current per-
ception by our allies, and perhaps even by our adversaries, that the

Jnited States has no policy whatsoever, that it is rather inconsistent
and certainly lacking in constancy as far as its fundamental policies.

Senator CranstoN. I am afraid that would be a consequence. I
recognize that following a fundamgntal policy collides constantly with
the Say-to-da)’ exigencies of relationships between various nations. I
think a nation is wise to try to follow as best it can certain fundamental
principles. In relationship to the Soviet matter, for example, I think
we should continue to deny that technology to the Soviets. And in re-
lation to India, we should adhere to the nonproliferation policy which
is so clearly in our national security interest.

Senator Conen. T have read just recently where they have approved
the sale of certain technology to allow them to drill for oil.

Senator CransTon. I am not familiar with that particular incident,
but T think we should continue to examine such licenses very closely,
especially in view of the way they are behaving in Afghanistan.

Senator Conen. Thank you.

Senator Gren~. Thank you very much, Senator Cranston. We may
have additional questions to submit to you. We hope you can respond
to those for the record.

Senator CranstoN. Thank you. T am pleased that your committee
is taking this matter so very seriously. as I know each of you are.

Senator GLeNN. It is taken seriously by both committees. This is a
joint meeting because both committees have jurisdiction in this area.
Thank you very much.

Senator Cransron. Thank you very much.

. Senator Grex~. The next witnesses are the members of the Nuclear
Regulatory Commission, Mr. John Ahearne. Chairman. and Commis-
sioners Hendrie and Gilinsky. If you gentlemen would come to the
tahle we would appreciate it.

Chairman Ahearne, any statement you wish to make and explana-
tion thereof will be welcome.

STATEMENT OF HON. JOHN F. AHEARNE, CHAIRMAN, NUCLEAR
REGULATORY COMMISSION, ACCOMPANIED BY JOSEPH M. HEN-
DRIE AND VICTOR GILINSKY, COMMISSIONERS

Mr. Anrarne. Thank you, Senator. T have a relatively short state-
ment that T would like to make.

The Commission is pleased to have this opportunity to discuss with
you the opinion the Commission issued on May 16, 1980 which referred
to the President’s seven license applications covering proposed exports
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of nuclear fuel and components for use in the Tarapur Atomic Power
Station. I request that the Commission’s opinion and the four sepa-
rate concurring statements of myself, Commissioner Gilinsky, Com-
missioner Kennedy, and Commissioner Hendrie be made part of the
record of this proceeding.! -

Based on a reasonable judgment of the assurances provided by the
Government of India and other information available, the Commis-
sion could not find that these applications met the eriteria set forth
in sections 109, 127, and 128 of the Atomic Energy Act. The Com-
mission reached this conclusion after reviewing the legislative history
of section 128 of the Atomic Energy Act, and determining that Con-
gress contemplated that no exports to India should be authorized to
India after March 10, 1980, unless India had accepted full-scope safe-
guards. As you are undoubtedly aware, India has several nueclear
facilities which are not subject to International Atomic Energy
Agency safeguards, and the Commission has no indication that the
Government of India presently intends to place all of these facilities
under JAEA safeguards in the foreseeable future. Because of India’s
failure to accept full-scope safeguards, the Commission determined
that it was legally required to refer two applications seeking authori-
zation to export nuclear fuel to the President for decision.

The Commission was also unable to find that the two fuel applica-
tions satisfy the requirements of section 127 of the Atomic Energy
Act or that the five component applications satisfy the requirements
of section 109 of the Atomic Energy Act. The Commission reached
this conclusion after determining that unique features in the Agree-
ment for Cooperation with India coupled with India’s failure to ac-
cept full-scope safeguards led the Commission to find that it did not
have adequate assurances that the requirements of those sections were
satisfied.

The Commission wishes to emphasize that in referring the licenses
to the President, it did not take a position on whether the President
should authorize issuance of the licenses by Executive order. The only
Commissioner who has spoken directly on this issue is Commissioner
Kennedy who stated in his separate opinion that he would support
a decision by the President to authorize the exports,

Commissioner Kennedy has asked that I convey his sincere regrets
that he was unable to be with us this morning, but unfortunately
he had a commitment which could not be changed at this late date,
He has asked, however, that I indicate for him that his views in this
matter were expressed fully in the Tarapur opinion of March 23, 1979,
and his opinion in the instant cases which are the subject of this
hearing dated May 16, 1980,

Commissioner Bradford is also not here because he is out of town.

I would like to mention that the Indian fuel cases do have a his.
tory in NRC. Just before I arrived at the Commission, the Commis-
sion had voted in 1978 on a 2-to-2 tie. In the end, that issue went to the
President and the Congress, and that was a very contentious case. Last
year, just before the Three Mile Island accident, the Commission came
down 3 to 2 in favor of sending another set of fuel to India. It was a
very close decision. For example, for myself, I had to spend a con-

1Bee p. 52.
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siderable length of time thinking through the issues and ended up with
what I think is a carefully written and prepared 30-page decision in
favor of issuing the fuel. This time it was 5 to 0. There was little de-
bate, it was very straightforward. It was a regulatory decision. The
law was clear to us this time.

Now, foreign policies may be addressed in other forums. T have
argued that I believe making foreign policy is an inappropriate
role for the NRC. However, I think the 5-to-0 vote indicates that in this
particular case we did not need to reach that decision; it was a very
clear issue.

That ends my remarks. My colleagues may have some.

Senator GLex~. Would you care to give a separate statement ?

Mr. Gruinsky. I have a brief statement, Mr, Chairman, that I would
like to present. My name is Victor Gilinsky.

Mr. Chairman, members of the committee, I appreciate the oppor-
tunity to participate in this hearing on the proposed fuel exports for
Tarapur which have been referred to the President by the Nuclear
Regulatory Commission on May 16, as Chairman Ahearne just pointed
out.

The Commission’s May 16 memorandum and order, together with
an earlier memorandum from our General Counsel, deal with the legal
aspects of the case. The Commission found unanimously that full-
scope safeguard requirements of the Nuclear Nonproliferation Act
of 1978 apply to these exports since the exports would take place
more than 2 years after the effective date of the act.

That means the exports can take place only upon a Presidential
waiver of the full-scope safeguards provision, with the consent of
Congress.

I would like here to expand on only one point.

Senator GLEx~. Let me ask a question right there. Would the Pres-
ident’s waiver have to be before or after it went to the NRC, or could
it be either? If he made an official waiver before it went to NRC,
would it have then come to Congress?

Mr. Gruinsky. We would not have dealt with that issue, in that case.
That would not have been a criterion for us to apply.

Senator GLEx~. Would you probably, in that case, have approved
the shipment, if the President had made a waiver?

Mr. Ginsgy. We also found that the section 127 requirements were
not met. That was also unanimous. So, in that case, the Commission
would not have approved it.

Mr. Amearne. I will have to say, T do not think that is necessarily
obvious in the sense that each of these cases we have gone through re-
quired us to go through deliberations, matching what was in existence
at that time. We did not address the hypothetical case you raised. and
I would have to say, therefore, I could not conclude where the Com-
mission vote would lie,

Senator GrexN. I was curious as to why it was done the way it was
done or if it was an oversight. It could be subject to interpretation. I
do not know whether it would be challenged or not on the basis that
if he had done the waiver process prior to submitting it to NRC, then
you would have been under a different set of guidelines in your con-
siderations and you would probably have approved it. It would in
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that case probably not have even come back to Congress. Is it your
opinion that it would come to Congress in any event?

Mr. Gminsky. The whole case may have looked different if the
President had acted before the application came to us. The fact re-
mains, we applied section 127 criteria and section 128 criteria and
found that the criteria of both sections were not met.

Senator Grexy. Thank you; please continue.

Mr. Giuinsky. Let me say again that I would like to expand on only
one point of that decision, and that is that this case is, as has been
pointed out earlier here today, a critical test of the Nonproliferation
Act. The essential requirement of that act, the basic minimum require-
ment, involves its acceptance by our nuclear trading partners—except
for Britain and France—of comprehensive safeguards over all nuclear
activities.

It is this requirement which would be waived, and probably waived
permanently in the case of India, if these exports are permitted. If
the decision is made to continue to ship fuel to a country which has
consistently resisted the application of full-scope safegnards, we will
have pulled the teeth of the Nonproliferation Act. We will be left
with a severely damaged law, if not a totally ineffective one.

Let me explain why this is so. What principally motivates pro-
ponents of the export is their concern over what India might do if
we fail to ship the fuel. This has been most clearly stated in a recent
article by Mr. Bundy, which has been referred to here today. Given the
Indian interpretation of the Agreement for Cooperation, 1n the event
of a U.S. failure to ship the fuel, India is expected to claim that the
United States has breached the agreement and may then consider it-
self free to reprocess the existing stock of U.S.-origin spent fuel at
Tarapur, and to make such use as 1t wishes of the plutonium extracted
from that fuel. India has not excluded making explosive use of the
U.S.-supplied material in these circumstances. L he argument, in short,
is that possession is nine-tenths of the law. The Indians have the spent
fuel and we cannot risk giving them a pretext for claiming that they
are free of their obligations. We have no choice, it is argued, but to
accept the Indian interpretation of our agreements.

The trouble with this logic is that it argues for the continued export
of fuel until the expiration of the United States-Indian agreement
in 1993, no matter what. We should therefore be clear that we are
not talking here about two shipments, we are probably talking about
a permanent exemption.

We would thus not be stretching the law a bit, but putting a large
hole in it through which many other countries will undoubtedly want
to pass. But if we accept the Indian interpretation, any perceived U.S.
failure to perform promptly under the agreement may be seen to free
India of its safeguard obligations over an ever-increasing stockpile of
U.S.-origin spent fuel, and the plutonium it contains, Moreover, the
farther down the road we get, the larger will be the Indian stockpile
of U.S.-origin spent fuel—the smaller the amount that remains to be
shipped under the agreement—and the stronger will be the inclina-
tion to avoid risking Indian displeasure.

If we are now worried about 100 bombs’ worth of plutonium, we
are going to be twice as worried about 200 bombs’ worth.
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So, what it all comes down to is whether our present fear of what
India might do will cause us to stay our hand in implementing the
Nonproliferation Act, just as its key provision is to go into effect.
The act, of course, allows for exemptions. But in considering whether
the new law can survive a waiver in this most symbolic case, it may
be well to remember—as has been pointed out here several times—
that the origin of the act lay in large part with the 1974 Indian ex-
plosion.

T would add that if we are not, going to act in this case, can we really
be confident that we would act if India were to set off a second nuclear
explosion, or, for that matter, any other country were to do so? Will
not the same arguments we are hearing today and have heard before
reappear. that a fuel cutoff would result in a loss of safeguards, and
gso on? Will not the arguments have even more force because the
threat to employ the U.S.-origin material in bombs will seem even
greater ?

My own conclusion is that we should stick with the act. An accom-
modation was made for a 2-vear grace period before the full-scope
safeguards provision applied. That grace period is now over. Thank
you, Mr. Chairman.

Senator GLenN. Thank you very much.

Mr. Gruansky. I should also add that Mr. Bradford has asked me
to say that he concurs in that statement.

Senator GLexN. Fine. Thank you very much. Commissioner Hen-
drie, do von have a statement ?

Mr. Hexprie. I would like to note for the committee’s benefit, Mr.
Chairman, that my own judgment on the issues before us in the seven
license cases hung on the provisions of seetion 128, that is the cutoff
as of March 10, 1980, to nations that had not executed full-scope safe-
guards agreements or signed the Nonproliferation Treaty.

In turn, agreeing with the general counsel that it was the intent
of the law that the March 10, 1980 date was in fact a cutoff and dis-
carding the argument that the applications had been filed early meant
that they would not come under it, I found that I was unable to ap-
prove the fuel licenses on the basis of section 128.

My subsequent determination with regard to the criteria, then, for
fuel under section 127 and for components under 109—they are the
same criteria, essentially, as adjusted for equipment rather than fuel—
flowed from the fact that with 128 operative and the circumstance,
then, that the Commission was unable to find that the law was met
for the exports, then it did indeed raise the questions which my col-
leagues have raised over the past several cases for Tarapur before us,
that the linkage between 128 and the assurances required under section
127 made it difficult for us to find that those assurances indeed would
hold up over the long term. It is on that basis, then, that T conclnded
that on the 127 criteria and the 109 criteria also, I could not find that
they were met.

Now, what that means is, if the proposition you posed to us had
heen in fact the case, that the President had waived the 128 provisions
before we gathered to decision on the issue, if that had been the case,
then I think the outcome is not at all clear that the majority of the
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Commission would have found the remaining criteria, that is, the 127
and 109 criteria, would not have been met. I think the issue would have
been very much up in the air and a different result may well have
followed, in which case the exports would have gone and you would
not find yourself needing this set of hearings.

Senator GLexN. Thank you. Yes, Mr. Ahearne?

Mr. Amearne. Senator, I would like to come down closer to Mr.
Hendrie on your question of the 128 having been waived. 1 think if
it had been waived, we would then be back to a position not completely
dissimilar to a year ago when we had the Commission address a license,
in which case we were looking prospectively to the March 10 cutoff.
There are obviously differences, as you pointed out earlier. There is a
difference between Mr. Desai and Mrs. Gandhi on a number of funda-
mental positions. But if there had been a waiver it could have been
on the basis of other information. That other information might have
given us some reason to come down in the same position we came
down a year ago.

Senator GLex~. Can you give me a rundown on the amount of fuel
the Indians now have on hand, approximately? In other words, how
quickly do they need the fuel that 1s covered by these export licenses?

Mr. AuearNe. We had one staff member earlier this year, and at the
end of last year, look at that issue. I think it depends upon, whatever
you mean when you say “when they need it,” based upon our staff
analysis, which is not something which we have then asked the Indians
for concurrence on and their agreement,

If you look at it from the standpoint of fueling the reactors per se,
then 1t appears that they would not need the fuel for from anywhere
from 18 months to 2 years. If, on the other hand, you look at it from
where I think the Indians might look at it, delivering fuel to the
nuclear fuel complex which then manufactures the fuel to go into
the reactor, if it were sea shipped, it would be needed to be shipped
now ; it could be air shipped by August of this year.

Senator GLENN. The question is, can we make a split on the necessity
for the two applications, one necessary and the other not ?

Mr. Anearne. 1 think definitely there would be stages, the first
one is needed prior to the second one.

Senator GLENN. But you would agree, if we want to make sure the
Indians do not run out of fuel, not only at the Tarapur Reactor but
also at their fuel fabrication plant which has been brought into this
equation also, that the second license would not really be necessary for
some time?

Mr. Auearne. That is where our staff analysis has come out. The
second license would not have to be shipped until something like
September of 1981. The first license would have to be air shipped in
August of this year.

Senator GLex~. How about the view that the two applications come
under absolutely different legal interpretations as far as whether or
not we would be breaching our contract with the Indians?

Mr. Auear~e. That had been an issue which we had looked at, at
some length, 1 year ago, to try to reach a conclusion as to how much
weight we could give to that contract and the ties that the Indian
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Government would have to that contract. This time it did not end up
turning out to us to be a major issue under our responsibility. So, our
legal analysis does not reallv go very far into that.

Senator GLENN. Mr. Gilinsky commented on the philosophical ap-
proach to this, the general view of it. I was questioning just the
absolute legality of it as far as an international contract goes. Is there
a substantial legal difference between the two?

Mr. Hexprie. Senator, the way you put the question, it seems to
me if the first of the proposed exports were authorized and their
fuel-processing center stayed in more or less normal operation, I think
whether or not the second batch of fuel arrived at the same time, it
would be pretty hard to say that we were not supplying them the
fuel. T would think that would fulfill all the terms, even as viewed
from the Indian side.

Senator GrLeEnN. Article 2(¢) of our agreement with the Indians
says that the amount of enriched uranium held by the Government
of India—

Shall not at any time be in excess of the quantity necessary for the full loading
of the Tarapur Atomic Power Station, plus such additional quantity as in the
opinion of the parties is necessary to permit the efficient and continuous opera-
tion of the station.

There are two questions about this.

First, if I understand correctly, the second of the fuel licenses that
the Commission ruled on is not needed at the present time, either
to fuel the reactor in question, or at the fuel fabrication plant. Does
not that mean that even by the most liberal interpretation the second
license is not necessary to permit the, “efficient and continuous opera-
tion” of the Tarapur reactors, and if so, is not this second export in
violation of the agreement ?

Second, this section of the agreement states that just what is needed
“to permit the efficient and continuous operation of Tarapur” is some-
thing to be determined by the “opinion of the parties.” This seems to
say that the United Stafes has to agree as to just what is needed to
run those reactors and, if in our judgment there is an excess we may
withhold that material and still be in full compliance with the agree-
ment. Do you agree with this interpretation?

Mr. Auearne. I would think—this is more my own personal view—
T would agree with the interpretation up to the point where you said
where it could be implied that we were the sole determinant of what
is needed for the efficient operation. I think it is a joint agreement.

I certainly would agree, personally, that the second fuel load does
not seem to be needed.

Senator GLeENN. “To be determined by the parties,” that is the
quote. That is plural and means the opinion of both parties.

Mr. Auearne. I would think that would be a joint agreement of the
parties.

Senator GLexwn. Of which we are one.

Mr. AuparRNE. Yes.

Senator GLENN. So, it would be up to us to decide, then.

Mr. Auearxe. It would be up to some segment of the Government
to decide.

Senator GLex~. Well, what segment would that be?
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Mr. Auear~e. Senator, I am not really sure on that one. At least,
that was not one of the issues that I thought the NRC was being
asked to address, negotiating with the Indian Government on whether
or not that second fuel load was required.

Senator GLENN. Well, I think we have several responsible “parties”
of Government making that decision. I think in the first instance the
President, if he wants to carry out the law, has to make that decision.
He then gives it to NRC. When it goes over for your review, you
are one of the “parties,” too. You are part of the Government. The
question is whether this fuel is needed to permit the efficient and con-
tinuous operation of the plant. So, certainly, you would be in a position
to make a judgment on that. Subsequent to your decision, if it gets
kicked to the Congress, as in this case, we have to exercise our opinion,
also.

Mr. Auearne. I think the trademark of a legal operating organiza-
tion, that is one that tends to look at regulations, and that kind of
judgment is, it reaches the minimum set of decisions that need to be
reached. In this particular case it was very clear to us that the March 10
cutoff date was effective and therefore the 127 criteria also could not
be met, and therefore we rejected. To go further, to find other reasons
why it partially should be rejected was not an issue we examined in
any depth. We had previously, as I said, a year ago, looked at whether
fuel was needed at that time. At that time it did look like that was an
issue.

Senator GLENN. Let me ask one more question. Section 128 of the
NNPA exempts from the full-scope safeguard export criteria all
export licenses filed before September 10, 1979, but only if the first
export under any such license would occur before March 10, 1980.

Both NRC and the State Department would apparently agree that
some licenses filed prior to September 10, 1979 are exempt, but not
others. The real question seems to be how to tell when an export is one
which would occur before March 10, 1980. State apparently believes
that we should look at whether the license applicant expected it to
occur before that date. I am not clear as to what NRC’s view is on
that exactly.

Specifically, which licenses filed before September 10, 1979, do you
consider to be exempt because their exports would oceur beg;.)re
March 10, 1980¢

Mr. AnesrNe. We examined that issue in this particular case and
reached the conclusion that it would occur, and therefore the question
is, when would the NRC be licensing the act. In this particular case
it was clear, since we were addressing it after March 10, it would not
meet that criterion.

Senator GLex~. Mr. Gilinsky ?

Mr. Giinsky. Senator, couﬂl I return to the question of when the
fuel is needed, and comment on our staff report ¢

Senator GLENN. Sure.

Mr. Giuinsky. I assume it has been submitted to you.

Senator GLENN. Is that the January 22, 1980 report ¢

Mr. Gruxsky. That is the one I am referring to.

Senator GLENN. I have a copy of it here, and I would like to ask
if there is any objection to including that as part of our record. We
will not enter 1t into the record unless you tell us it is OK.
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Mr. Auearye. Could we review that? That was based, to some
extent, on information from the State Department.

Senator Greny. Well, it is stamped, “Limited Official Use.” T do
not want to put it in a public document without your permission.

Mr. Auearne. If we could review that and provide for you either
the entire document, or tell you which parts and why.

Senator GLex~. Fine. Go ahead.

Mr. Gruinsky. I hope this does not violate any of these restrictions.
The report has the next required fuel shipment dated December 1982,
which is 214 years from now. Now, of course, to fabricate that fuel
takes some time, and usually something like a year has been counted
into the process. So, if the Indians are to fabricate it themselves as
they have done in the past, they would need to haye it perhaps 1 year
or at least more than 6 months before that. But the time period is
rather longer, I think, that has been mentioned here earlier, at least
on the basis of this staff report.

[The information referred to above follows:]

U.S. NucLEAR REGULATORY (COMMISSION,
Washington, D.C., June 5, 1979.

MEMORANDUM

For: Chairman Hendrie, Commissioners Gilinsky, Kennedy, Bradford, and
Ahearne.

From : B. J. Snyder, Acting Director, OPE.

Subject; Estimated fuel requirements for Tarapur reactors.

I am providing for your information a revised analysis of the fuel requirements
and schedule for the Tarapur reactors. This updates information given to you
in my previous memorandum dated January 16, 1979 and factors in the current
application, XSNM-1379.

CONCLUSIONS

1. With the receipt of XSNM-1222 (approved by the Commission on March 23,
1979) and considering the fuel already on hand, the Indians have adequate
material for operation of TAPS I until May 1983 and TAPS II until December
1982,

2. If approved, XSNM-1379 permits another refueling and year of operation
for both plants: TAPS I probably can operate until August 1984 and TAPS II
until March 1984,

3. Shipment of XSNM-1379 by sea could occur as late as December 1981 with-
out any apparent impact on the reactor schedules. Air shipment could extend
this date by up to two months, at considerably greater cost.

4. The above schedules of fuel supply and usage may not allow adequate
operational contingency in case of a major problem (e.g., high leakage rate of
fuel during reactor operations).

DIBCUSSION

As discussed in my January 16 memorandum, the average usage during 1977
and 1978 has been 56 subassemblies (S/A) per refueling. Acknowledgement of
this lower usage rate, as opposed to the optimum rate of 85 S/A per refueling, is
given in the State Department’s March 28 submission on XSNM-1379 (ref. SECY—-
79-233, March 30, 1979). An average usage rate of 60 8/A per refueling has been
assumed, in this memorandum, consistent with the State Department’s figure for
“ponoptimum” operations.*

11n the March 28 State Department submission, they state that annual refuellng with
80-65 S/A is a non-optimum condition and has resulted in power reductions to about 70
percent of design level. They go on to state that this non-optimum operation has been
chosen largely because of continuing uncertainties regarding the supply of fresh fuel. Not
mentioned by State were the recent problems with adequate spent fuel storage capacity.
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The total fuel available if XSNM-1379 is approved is:

[In kilograms]

On hand? XSNM-1222 XSNM-1379

Enrichment:

12, 160
2.1 percent : 6, 080
L.66 percen! % 1, 520

includes scrap,

Assuming no losses in processing and fabricating, the 34,445 kg of the 2.66
percent enrichment limits the fuel production to 402 S/A. To this iz added the
number of completed 8/A—97 (ref. State Department telegram of December
18, 1979) giving a total of 499 8/A available, The March 28, 1979 State Department
submission states that 488 S/A would be available. The difference of 11 S/A ean
be accounted for by an assumed 2 percent material loss during processing and
fabrication, which appears reasonable. Using the 488 S/A at the average rate
of 60 per refueling allows for eight refuelings.

The figure on the next page shows the projected refueling and operations sched-
ule, based on a 3-month refueling shutdown and 12-month operating cycle. This
figure is basically the same as given in my earlier analysis (January 16), with
corrections for a 1-month slip in the schedule for TAPS II as given by State in
their March 28 submission. In a more recent State Department telegram from
Bombay, on April 29, 1979, it was reported that delays were being experienced in
the ongoing TAPS II refueling. The cause and duration of these delays were not
specified, nor were the number of fuel S/A to be inserted,

As may be seen in the following figure, TAPS I can probably operate until
August 1984 and TAPS II until March 1984 if XSNM-1379 is shipped by sea
no later than December 1981. This allows adequate time for transport, customs
clearances and fuel fabrication.

Maintaining the most efficient operation of the Nuclear Fuel Complex (NFQ)
where the TAPS fuel is produced has not been factored into this analysis. This
point was discussed in more detail in my previous memoranda of January 16
and January 18 on this subject.

In the attached Appendix, I have presented for your information an analysis
of the anticipated unbalance among the three enrichments of fuel the Indians
will have available, assuming XSNM-1379 is approved. As may be seen in the
Appendix, this unbalance among quantities of fuel enrichment could be corrected
by the Indians ordering a different mix of enrichments than they have in recent
orders. This provides up to three more refuelings and 2% years more operation
(until September 1986) of TAPS II and 15 months more operation (until Novem-
ber 1985) of TAPS 1.

I hope this information will be useful to you. Please let me know if you have
any questions on the above, or if yon want additional information.

Consistent with your decision on my January 16 memorandum, a copy of this
memorandum is being placed in the Public Document Room.
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APPENDIX—APPARENT UNBALANCE IN THE INDIAN FUEL SUPPLY

For some reason the Indian fuel supply has been consistently unbalanced
among the three enrichments required for TAPS subassemblies,
Each subassembly requires :

U-enrichment : EKg U, total

2.66 percent
2.1 percent
1.66 percent

As tabulated earlier in this memorandum, the supply of each enrichment, as-
suming approval of XSNM-1379 is:

Uranium
available y
(kilograms) “SfA" possible

Uranium enrichment:
2,66 percent S R IR 3, 44 34, 445/85, 6 =402

~ 5
2.1 percent. et 22,510 22,510/42. 8=526
1.66 percent. .. B s ity 6, 665 6, 665/11. 6 =575

Maximized fuel utilization eould be accomplished by balancing the supply of
the two higher enrichments to use the excess of 1.66 percent material and produce
575 S/A instead of only 402 S/A.

This would require an order of:

2.66 percent material
575-402=173<85.6=14,808 kg

1520 kg per UF; cylinder
=90.74 cylinders
or 10 eylinders of UF; at 2.66 percent enrichment.

2.1 percent malerial
575-526=49<42.8=2007 kg

1520 kg per UF, eylinder
=1.38 eylinders
or 2 eylinders of UF, at 2.1 percent enrichment.

Having a total of 672 S/A (575 added to the 97 completed S/A on hand in
December 1978), with an average of 60 S/A per refueling provides 11 refuelings.
This compares to 8 refuelings possible with XSNM-1379 combined with cur-
rently available material. These three additional refuelings would allow operation
of TAPS I for about 15 months longer, to November 1985 and TAPS II for about
214 years longer to September 1986.

U.8. NucLEAR REGULATORY COMMISSION,
Washington, D.C., January 22, 1980.

MEMORANDUM

For: Chairman Ahearne, Commissioners Gilinsky, Kennedy, Hendrie and
Bradford.

From: Edward J. Hanrahan.

Subject : Comparision of fuel requirements for the Indian fuel fabrication facility
and Tarapur reactors,

At the request of Chairman Ahearne, the fuel requirements for optimum
production of Tarapur (TAPS) subassemblies (S/A) at the Indian Nuclear Fuel
Complex (NFC) have been analyzed and compared with the actual need for sub-
assemblies at the reactors.
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For the first time since OPE has been looking at fuel supply questions for
India, we have now obtained a fairly complete picture of past production and
current status of the NFC. At our request, the Department of State obtained from
the Indians answers to a series of questions we raised (Ref. DOS Cable—Bombay
2297). We have been able to determine that these new data from the Indians are
fairly consistent with other information we have.

The last OPE analysis of fuel S/A needed for TAPS was provided to you in
our memorandum dated June 5, 1979 (copy attached for your convenience). The
new data subsequently obtained from India does not change the conclusions
reached in our June 5 memorandum. In fact, somewhat greater operational
flexibility exists since the March 1979 refueling of TAPS II used only 49 new
8/A! as opposed to the average of 60 which was assumed for our last analysis.

CONCLUBIONS ON FUEL REQUIREMENTS FOR NKFC AND TAPS

1. The schedules for exports of U.S. supplied fuel feed material (XSNM-1379
and 1569) requested by the Indians appear to be based on maintaining optimum
NFO fuel 8/A manufacturing operations; i.e., not keyed to meeting TAPS opera-
tional requirements.

2. Based on fuel currently available in India, air shipment of XSNM-1379
probably can be made as late as August 1980 without jeopardizing continued
normal operations at the NFC.

3. Considering recent requirements for subassembiles for TAPS reactor opera-
tions, there is an apparent 18-month stockpile of fuel in India (i.e., XSNM-1379
could be shipped 18 months later than NFC operations require, and still meet
TAPS needs).

DISCUSSION

The discussion of NFC fuel requirements which follows is based on analysis
of: (a) new data from India (DOS Cable—Bombay 2297), (b) the September
1976 report by G. Last and W. Kieffer (SECY-T8-105A), and (c) TAPS fuel
usage since the previous OPE analysis (June 5, 1979 memorandum).

In discussion of NFC requirements, the implicit assumption made here is that
fuel is available as needed for optimum operation of NF(C, independent of the
completed S/A already on hand and projected usage rate for TAPS operations.

Fuel material that was in process or available at NFC in July 1979, including
XSNM-1222, is tabulated below :

Enrichment : Kg uranium
2.66 percent. 2 13, 228
2.10 percent 7
1.60 percent

Based on the normal NFC production rate given in the Last-Kieffer report,
this amount of fuel material should keep the NFC running for at least 14 months,
until September 1980. Allowing one month for air transport, customs clearances,
and road shipment results in a shipment date of August 1980 for XSNM-1379.
Modifying the analysis of TAPS requirements given in our June 5 memorandum
to account for air, instead of sea transport, XSNM-1379 could be shipped as late
as February 1982, and still meet the reactor needs. Consequently, depending
on whether TAPS or NFC needs are to be met, there is an 18-month difference in
required shipping dates for XSNM-1379.

The following figure, which is a modification of that given in our June 5
memorandum, shows the schedular relationship of fuel requirements between
NFC and TAPS. Although not currently before the Commission for export license
consideration, XSNM-1569 has been included to give a more complete picture.
Optimum operation of NFC would dictate an air shipment date of September 1981
for XSNM-1569, if XSNM-1379 were shipped by August 1980,

As a point of information, the current requests in XSNM-1379 and 1569 do not
correct the apparent inbalance among the three enrichments currently available
in India. As discussed in cur June § memorandum, maximum fuel utilization
could be realized if this inbalance were corrected and up to three more refuelings
of the TAPS reactors could be achieved. This could extend TAPS I operations for
about 214 years and TAPS II for about 15 months beyond the time possible with
current fuel inventories and the present makeup of XSNM-1379 and 1569.

1 The response from India stated that around 70 new 8/A would have been required, but
less were used due to uncertain and delayed shipments. According to the Indians, this
resulted In a shorter operating eycle with reduced power level capability,
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The question remains whether the U.S. obligation for fuel supply encompasses
an obligation to ensure optimum operation of the entire fuel cycle (NFC and
TAPS) or whether the obligation is only for the reactors. The U.S.-Indian Agree-
ment for Cooperation covers the *, . . efficient and continuous operation of the
Tarapur Atomie Power Station.” (Article 1.C.)

As you are aware, the State Department has taken the position that eflicient
operation of NFC (apart from efficient operation of TAPS) is an important
factor to be considered. DOS has stated that “. .. We interpret the amount of
material needed for operation to be the amount required to sustain normal opera-
tion of the Nuclear Fuel Complex at Hyderabad or the production of TAPS fuel,
consistent with the usual method of operating this facility.” (June 15, 1978 letter
from Joseph Nye to Senator John Glenn.)

I hope this information will be useful to you. Please let us know if you have
any questions, or if you want additional information.

Senator GLENN. Senator Percy ?

Senator Percy. Thank you. I regret Commissioner Kennedy could
not be here. In his statement, he says, “Thus, while I agree with the
conclusion reached by this Commission”—that is to deny the ship-
ment—*I would support a subsequent decision by the President to
authorize these exports by Executive order.”

He seems to base that on, first, what he calls “the narrow albeit com-
plex set of criteria designed to insure that to the fullest extent possible
all exports of source material comport with the nonproliferation ob-
jectives set forth in section 2 of the act.”

Then he comments subsequently that a decision must involve bal-
ancing, intricate balancing of seemingly conflicting considerations of
foreign policy.

Finally, he states: “Caution must be exercised to avoid measures
which could drive recipient nations to other suppliers, or toward the
development of indigenous facilities, that is, facilities to meet their
nuclear fuel needs.”

Just a hypothetical question which you may not be able to answer.
We have a tier system that was set up in the act : the State Department,
the Nuclear Regulatory Commission, the President, and Congress,
most of them knowing that they can decide from their own standpoint
but that they do not have the ultimate responsibility and therefore
they do not have to take full responsibility. If the final and ultimate
decision had been left with the Nuclear Regulatory Commission and
you knew that your decision was absolutely binding, would your deci-
sion have been, in your judgment, a unanimous decision ?

Mr. Anearne. Senator, I would assume that you are also carrying
on with the hypothesis that the NNPA would be—at least appropri-
ately modified to make our decision the final one—the document on
which we would have to make that decision.

I would assume that the entreaties that some of us would have made
for the Congress to change that would have not been received and so
therefore we would be in the position of making that sort of major
foreign policy judgment.

I think, given the way the law is written—I cannot speak for the
other Commissioners—I think I would have still had to come out with
the decision of turning down the application, based upon the criteria
that are established in the law,

Senator Percy. Do you have any idea whether Commissioner Ken-
nedy, b:l?sed on the statement we have here, would have been with you
on that
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Mr. Auearne. Senator Percy, one thing that I have learned in my
short time on the Commission is, I do not speak for the other Com-
missioners, trying to indicate what they would do in a hypothetical
situation.

Senator Peroy. Let the other Commissioners speak for themselves,
then, if they care to answer the question : If you had to make the ulti-
mate decision, and had to take all national interests into account—
from the situation in Afghanistan to our ongoing relationship with
India, to the possible impact on Pakistan, et cetera—if you had the
final decision, would your decision still have been the same?

Mr. Giuinsky. If you are asking me what I think we ought to do,
Senator, I think I would support Senator Glenn’s suggestion that we
sit on that one and not send the exports forward.

Senator Percy, Commissioner Hendrie ?

Mr, Hexorie. Senator, if we had to operate under the strictures of
the Nonproliferation Act as it is now written, then my vote would
have had to be the same. It would have had to have been the same since
section 128 is, in my view, flat and unequivocal and dictates a certain
outcome,

If the Nonproliferation Act, on the other hand, had been written
to direct the NRC to take into its consideration the full range of na-
tional and foreign policy interests that the President and in turn the
Congress are expected to take into account, then I expect I would have
come out the other way.

Senator Percy. I thank you.

Senator GLExN. Could I interrupt for a minute?

Senator Percy. Certainly.

Senator Grex~. I am not quite sure I understood. That is, if you
were making the State Department decision, you would take into con-
sideration geopolitical concerns in addition to what was in the law,
and could reach different conclusions.

Mr. Hexprre. I think T would have voted for the export, although
I must say in telling you that, that I make absolutely no claim of any
special expertise on United States-Indian relations and an assortment
of other things which I assume the President and the Congress will
have to take into account.

Senator GrLen~. Did the other two Commissioners express them-
selves in that regard at all? You expressed yourself in the opposite
direction, I believe.

Mr. Guinsky. Yes, sir.

Senator GLeNN. I realize we are putting you on the spot here in an
area you are not responsible for.

Mr. AnearNe. Senator Glenn, I carry with me some intellectual
baggage that makes it difficult. I have been in a number of jobs where
either I knew a great deal about it, or my staff knew a great deal about
it. Foreign policy is not the Nuclear Regulatory Commission’s bag.

Senator GLeNN. Everybody feels they are an expert in foreign
policy.

Mr. Anear~e. I do not.

Senator GLENN. You are the exception. Thank you, Senator Percy.

Senator Percy. That is obviously the position we are in. We have to
weigh everything, including the President’s judgment, the State De-
partment’s judgments, NRC’s judgment, and our judgment.
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Mr. AmearNe. Absolutely, Senator, but you helped write the bill.
| Laughter. ]

Senator Peroy. The buck stops with us on this one. Senator Cohen,
I would like to yield to you.

Senator Conex. 1 would just like to follow up, Commissioner
Hendrie, on your comments that you profess no expertise in foreign
affairs. Why then have you come to the same conclusion as the State
Department ? In other words, if you were required to take into account
things other than the narrow interpretation of this law, then what
would lead you to the conclusion that you would have come down on
the other side?

Mr. Hexorie. Well, Senator, while I offer no expertise in foreign
relations, I feel as entitled to my opinions as a citizen of the United
States as anyone present,

It is my opinion as a citizen that we are doing more damage than
good to our national interest by some of the strictures imposed here
in this field.

Senator Conex. That is what I want to find out. What factors would
you have taken into account that lead you to the conclusion that we
are doing more damage than good by refusing the exports?

Mr. Hexorie, I think, on the one hand, apart from the nuclear non-
proliferation aspects of the matter, there are clear benefits for U.S.
foreign policy in promoting good relations with a major democratic
nation in the Far East.

With regard to nonproliferation objectives, I think there is a very
fine balance to be drawn between harsher restrictions on supply, which
then tend to create animosity and an unwillingness on the other party’s
part to listen to your arguments about nonproliferation objectives, and
providing the supply and assuring that you do have a favorable place
in his councils on that matter. T think it is a very difficult balance to
strike. I have observed the process over the last 3 years. T have observed
the administration trying very hard to get everything we can in a
nonproliferation way toward our objectives by trying to trade on
all our assets; principally our supply capacities. Tt is clear that it is
not very easy to hit the optimum point in that.

So, 1 think there are foreign policy benefits in going forward, and
I think on the nonproliferation side it is not so clear to me that we
do much good for ourselves by turning it off.

Senator Conex. I will follow it up later. Senator Percy?

Senator Peroy. T appreciate that very much, Senator Cohen. T have
to leave in about 10 minutes.

Is there anything, in your judgment, that is unique about these two
applications? Mr. Gilinsky has said that approving the licenses would
mean we would have to approve all future licenses to India until 1993,
But, as we previously discussed, on future license applications, India
could not argue that they met our deadline and that it was only our
delay in processing the applications that cansed the Mareh 10 dead-
line to pass before the shipments could be made. So that it is our fault.
not theirs. They filed their applications in plenty of time and there
isnoother applicant who could make that statement.

Does that give you any reason to believe that in this case there are
special circumstances that might warrant special considerations?
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Mr. Anearne. Senator, I think South Africa could make the same
case.

Senator Percy. Pardon ?

Mr. Aurar~e. I think South Africa could make the same case. I
think they have an application that has been with the U.S. Govern-
ment even longer.

Senator Percy. Anyone else 7 Go ahead.

Mr. Giuinsky. My comment, when I said that probably approval
here would imply further approvals, dealt with the argument that is
presented, the central argument that is presented for approving these
exports, and that has to do with the whole question of what India
might do with the existing stockpile of U.S.-origin fuel. That situa-
tion is not going to change, be ameliorated by our supplying two
further shipments; my comment referred to that.

You are speaking more to the legal situation and the circumstances
that attach to these two licenses, All I can say is that T am strongly
persuaded by our General Counsel’s memorandum. He referred to the
opposite view as not defensible. I think I agree with him.

Senator Perey, Thank you very much, Dr, Hendrie?

Mr. Hexorie. T think these licenses are distinguishable from the
broad range of licenses for export that we deal with, not so much in
my view from the standpoint of the time of their filing which, T think,
is a matter of making an interpretation of what we thought you in-
tended in section 128—and I continue to think that is a fair interpre-
tation from our standpoint—but the proposition that ultimately
granting one or both of these fuel licenses then says that you are going
to grant everything else down the line in my view will not wash. The
only reason one would grant either or both of those licenses would be
that it is considered that, at this particular time. the best interests of
the United States, in the broadest sense, are served better by granting
one or both of these exports than by refusing.

When the next one comes down the line, as T assume it would if we
ultimately granted these, it would have to be considered on its merits
on precisely the same grounds at that future time. That might lead us
tosay vesorno: I cannot tell.

I point out one further aspeet, and that is that exports to India
are unique in the sense that only with Tndia do we have an agreement
for cooperation where we have this disputed, to be sure, but this link-
age between continued supply of fuel for a specific facility and all of
the terms and conditions of the agreement, and so on.

So, T do not regard an action on India as prejudicing our ability in
any sense to deal with other exports.

Senator Percy. Thank yvou. The final question T have is based on
comv,uents attributed to Alvin Weinberg, Diretcor of the Energy
Laboratory at Oak Ridge. He commented that within our own coun-
try we face a nuelear bargain—that is, a plutonium economy with its
inexhaustible supply of energy available. But we have it only at the
price of national vigilance—we are all potential terrorists—entailing
a nearly unacceptable degree of surveillance, centralization, and Gov-
ernment intrusion.

The auestion is really what India does if we do not make this ship-
ment. We previously discussed the fact that the argument may be
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made that it relieves them of their obligations to us on safeguarding
and on use of spent fuel. If we go ahead with the fuel sale to India for
Tarapur, will we be forcing India info accepting such a nuelear bar-
gain? In other words, will India then feel greater pressure to reprocess
fuel for general use, thus creating the plutonium economy warned
against by Alvin Weinberg?

Finally, even though India does not have TAEA safeguards on all
its nuclear facilities, does India really have the institutional frame-
work to provide the vigilance that Mr. Weinberg has described which
he says would be necessary?

Senator Grexy. If T can interrupt for just 1 minute, There is a
vote. T will be back.

Senator Percy. All right.

Mr. AnearnNe. I guess T would have to say that in general the infor-
mation that T have available to me would indicate that the pressure
might increase on them. That they, however, have other methods of
getting the fuel. The other methods might also end up requiring con-
tinued safeguards, although not full-scope safeguards.

Senator Perr. Could you talk a little louder, please?

Mr. Anearye. On the question of the institutional framework, I
think they probably could adequately develop that.

Mr. Gmaxsky. The Indian program, from its inception, was very
much plutonium-oriented. One thing you can say for their policies
in this area, they have been very consistent. They have planned for
future use of breeders for many, many years and that has been a con-
sistent and strongly advocated part of their program. Along with
that, intermediate use of plutonium in other respects.

So, I do not think we would be “driving” them. It is a question of
whether one permits them to move in one of these directions or the
other.

Senator Percy. Dr, Hendrie, do you have a response ?

Mr. Hexprie. I think if the exports do not go, that there are indeed
substantially increased pressures for them to reprocess. I must say,
I would expect them to use the reprocessed material and refabricated
fuel either for Tarapur, or set some of the plutonium aside for their
breeder program rather than seeing it go off in some sort of explosive
exercise. But I think there clearly would be increased pressure for
them to go ahead and reprocess. It might only be offset if they were
able to get very favorable supply terms, for instance, from the Soviets,
so that just as an economic matter they found it more desirable to
let the spent fuel stay for a while.

Senator Percy. Thank you very much. gentlemen.

Senator Pell, T think you are in the chair now.

Senator PerL. T have no questions, I am just getting the flavor of it.
You go ahead, Senator Cohen.

Senator Conen. Just one followup with Conmnissioner Hendrie.
You raised the fundamental question, I think, that we have to
deal with and that is the question of the rule of law. We have rules of
law for purposes of allowing people to prediet the consequences of
their conduct. If they violate those rules, certain theoretically adverse
consequences will follow,
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I think that when laws go either unenforced or ignored, that tends
to breed contempt for the rule of law itself. That is one thing that
we have to wrestle with here that even though there is a techniecal
violation of the law, that these other considerations should override
that technical, narrow breach of the rule of law.

We have seen that in many other cases as well. In the Governmental
Affairs Committee we are having an investigation on the question of
transfer of technology, 1t-~.tnltlnlr the sale of potentially dangerous
technology to our adversaries. And yet, there have al\\a\alwpn argu-
ments made, “Well, if we do not sell it, -m|l(-lmcl\ else will.” Data C on-
trol Corp., for example, could take great issue with this country in
cutting off the sale of certain computers. They argue that if we do not
sell this computer to the Soviets we have lost $200 to $300 million in
sales, the profits of which we can reinvest to keeping ahead 5 years of
the Soviet Union in that particular field. If we do not sell it to them,
France, Germany, or Japan will sell it to them.

We have seen, over a period of time, almost a total erosion of the
whole purpose of that restriction, the sale of technology. Now, sud-
denly, in the wake of the Soviet invasion of Afghanistan we are out-
raged to think that they used, for ex: umple, the nlanr at Kama River
to build trucks and t me instead of using it for commercial purposes.

Suddenly we are going through a whole reexamination of whether
or not we have seen this erosion of the purpose of the rule, I think it
comes back to a basic foreign policy question. We do not have a con-
sistent, coherent foreign policy which serves as notice to either our
adversaries that certain consequences will follow, and we do not have
one for our allies. Our allies can consistently undercut whatever rule
of law we impose upon ourselves and thereby deprive us of having a
coherency to our foreign policy.

In my judgment, it goes well beyond this particular question to
India. How we resolve this issue also will affect all the other issues
that are coming before the Foreign Relations Committee and the Con-
gress itself, as to whether we t!\ to get back to some fundamental
*nm‘tpt» about the primacy of rules of law that ought to be followed
not only by us but by our allies as well.

It is a long subject which I could debate at some length. I think you
have raised the issue in ferms of your own preference for going ahead
with the exports.

Mr. Hexprie. You also have in this case the additional complica-
tion that yon perhaps do not in technology transfer issues, that we do
have an agreement with India that predates the eurrent discussions,
and which they choose to regard as a binding contract honestly made
on both sides at the time. '

Again, as part of those questions you have to judge for vourself
what influence you want to allow that to have on how you view the
present situation.

Mr. Guixnsky. You know, Senator, we had a very generous policy
under the atoms for peace program, and the argument was that by
spreading the technology around, keeping our hand and our involve-
ment in the various nuclear programs we would influence them all
for the good. President Eisenhower’s idea was that by involving vari-
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ous countries in the world in peaceful nuclear programs it would take
their minds off possible military applications of nuclear energy.

Well, it has not turned out that way. What we have done is spread
around capabilities that in many cases we are very much concerned
about. The NNPA was in part a reaction to the fact that that policy
did not seem to be working, specifically a reaction to an Indian ex-
plosion in which, it turned out, American material was involved-
the heavy water which was alluded to here earlier which was supplied
under a contract which had a “peaceful uses” clause in it, The clear
understanding of that clause was that it excluded explosive uses. That
did not prevent the heavy water’s use for the Indian explosive as
we know.

We are now faced with a situation which involves the first serious
application of that law and the question before all of us in some sense,
but specifically before you, is whether to scuttle that law because
there may be some risks involved in applying it.

Senator ComeN. I agree with that. Former Secretary of State
Henry Kissinger has said that we have reached a point in our foreign
policy where there are no rewards for being our friends and no penal-
ties for being our enemies.

We now find ourselves in a situation in which we have to decide
whether a country that we judge not to have complied with our par-
ticular law will misbehave even more if we take certain action or not.

Senator Perr, If the Senator would yield, are you aware there is
a rolleall vote going ont

Senator Conex. I was just finishing up.

Senator Pern. All right.

Senator Conrx. In fact, T was waiting to put a filibuster in until
Senator Glenn got back.

Senator Perr. I think Senator Glenn is waiting for the meeting
to recess,

Senator Comex. T will terminate my questions.

Senator Perr. Thank you very much, indeed. I, myself—for the
record—have not yet made up my mind how to vote on this issue.

[The following material was referred to on p- 32.]

United States of America, Nuclear Regulatory Commission

[Revised June 9, 1980]
In the Matter of
EpLOW INTERNATIONAL COMPANY, ET
AL. (Agents for the Government of
India on Applieations to Export Spe-
cial Nuclear Materials and Compo-
nents)

License Nos. XSNM—1379, XSNM-1569,
NXCOM-0240, XCOM-0250, XCOM-0376.
XCOM-0381, XCOM-0395.

Memorandum and Order

CLI-£0-18

Commissioners: John F. Ahearne, Chairman, Vietor Gilinsky, Richard T.
Kennedy, Joseph M. Hendrie, and Peter A. Bradford.

Seven license applications were filed with the Commission ® seeking authoriza-

tion to export material and components for use in the Tarapur Atomic Power
Station (Tarapur) located near Bombay, Indiana

YA brief chronology of correspondence on these applications is attached
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(1) XSNM-1379 on September 20, 1978 for export of 487.3 kilograms of U-235
contained in 19,858.8 kilograms of uranium enriched to a maximum of 2.7 percent ;

(2) XCOM-0240 on April 25, 1979, as amended May 8, 1950, for export of
replacement parts;

(3) XCOM-0250 on May T, 1979 for export of replacement parts:

(4) XSNM-1569 on August 17, 1979 for export of 487.3 kilograms of U-235
contained in 19,858.8 kilograms of uranium enriched to a maximum of 2.71 per-
cent;

(0) XCOM-0376 on Mareh 6, 1980 for export of replacement parts:

(6) XCOM-0381 on March 14, 1950 for export of replacement parts; and

(7) XCOM-0395 on April 3, 1980 for export of replacement parts.

The lengthy history of United States-Indian cooperation in connection with
the Tarapur reactors is fully chronicled in several formal Commission decisions.*

The Commission cannot find, based on a reasonable judgment of the assurances
provided by the Government of India and other information available, that Li-
cense  Applications XSNM-1379, XSNM-1569, - XCOM-0240, XCOM-0250,
XCOM-0376, XCOM-0351 and XCOM-0395 meet the criteria for issuance set
forth in Sections 109, 127, and 128 of the Atomic Energy Act. Aecordingly, NRC
is referring these license applications to the President, pursuant to procedures
set forth in Section 126b. (2) of the Atomic Energy Act.

The basis for the Commission’s decision is as follows. India has several nuclear
facilities which have not been placed under International Atomic Energy Agency
safeguards. After reviewing the legislative history of Section 128 of the Atomic
inergy Act, the Commission has concluded that the full-scope safeguards cri-
terion applies to the two fuel applications. The legislative history of the Nuclear
Non-Proliferation Aect is replete with references that the full-scope safeguards
criterion would come into effect at a date certain®—that the application of
the criterion would have a “guillotine” effect.' The State Department’s view
that the criterion does not apply to license applications filed before September 10,
1979 where the applicant reasonably expected the license to issue prior to
March 10, 1980 is, we believe, inconsistent with Congressional intent. As we
understand the Department's view, if an applieation were filed with the Com-
mission prior to September 10, 1979, an applicant expected the license before
March 10, 1850, but the Executive Branch did not provide the Commission with
its views until years later, the criterion would not apply. Such results do not
comport with the “guillotine’ approach which was contemplated.

Because of unique features in the Agreement for Cooperation between the
United States and India, the Commission is also unable to find that the two
fuel applications satisfy the requirements of Section 127 of the Atomic Energy
Act or that the component applications satisfy the requirements of Section 109
of the Atomic Energy Act. This issue is thoroughly discussed in earlier Com-
mission opinions.®

The Commission’s inability to issue these licenses should not be read as a
recommendation one way or the other on the proposed exports. Rather, we have
found that the particular statutory findings with which the NRC is charged
cannot be made. Congress provided that the President may in such a case author-
ize the export by executive order if he finds “that withholding the proposed
export would be seriously prejudicial to the achievement of United States non-
proliferation objectives, or would otherwise jeopardize the common defense and
security.” *

It is 80 ordered.

2CLI-76-10, NRC 1 (1976); CLI-76-06, 3 NRC 563 (1976) ; CLI-77-20,
(1877); CLI-T8-8, T NRC 436 (1978) ; CLI-T8-20, 8 NRC 675 (1978) ;
209 (1979).

“E.g., H. Rep. No. 95-587, 95th Cong, 1st Sess. at 22, 25: 8. Rep. No. 95467, 95th
Cong. 1, 1st Sess. at 18; Statement of Senator Glenn, 123 C ng. Ree¢, 8. 13139 (July 29,
1977)

¢ Testimony of Joseph Nye, Deputy Under Secretary of State for Security Assistance,
Sclence and Technology, before the Subcommittees on International Security and Sclentific
Affairs, and on International Economic Policy and Trade of the House Committee on Inter-
national Relatlons, 95th Cong., 1st Sess., at 1158 (May 19, 1977).

“CLI-78-8, 7 NRC 436 (1878); CLI-79-4, 9 NRC 209 (1979).

® Section 201 of the Energy Reorganization Act, 42 U.8.C. 5841, provides that action of
the Commission shall be determined by a "mu]}orit)‘ vote of the members present.” Com-

missloner Kennedy was not present at the meeting it which this Order was approved. Had
he been present he would have voted to approve this Order. Accordingly, the formal vote
of the Commission s 4-0.




r Commission :
k- s SAaumvuEL J, CHILE,
Secretary of the Commission.
Dated at Washington, D.C., this 16th day of May 1980.

CHRONOLOGY OF EVENTS

On March 28, 1979, Louis V. Nosenzo, Deputy Assistant Secretary of State sent
n letter to James R. Shea, Director, Office of Interllalimlal_ Programs, 1.8, Nt_:-
clear Regulatory Commission, which contained an Executive Branch analysis
on XSNM-1379. The Executive Branch concluded that all applicable export
licensing criteria were met and recommended issuance of XSNM-1379, Shortly
after receiving this submission, the NRC passed additional questions to the
Executive Branch regarding India’s nuclear programs and policies. The Depart-
ment of State forwarded its response to the NRC on July 5, 1979. On August 15,
1979, the Commission noted changes in the leadership of the Government of
India and requested an Executive Branch assessment of the impact of these
developments on the Executive Branch analysis of XSNM-1379. In itg letter the
NRC noted its intention to defer final consideration of X8SNM-1379 and two com-
ponent eases (XCOM-0240 and 0250) until receiving a response to this inquiry.
On October 19, 1979, the Commission sent a letter to the Department of State
noting that it had not received a response to the questions raised in the August
letter and requesting that the Executive Branch include an assessment of the
leadership changes in its views on License Application XSNM-1569, which was
then pending in the Executive Branch, On May 7, 1980, the Executive Branch in a
letter from Louis V. Nosenzo to James R. Shea provided responses to the Com-
mission’s August 15 questions and provided its views on XSNM-1569. The Execu-
tive Branch concluded that XSNM-1569 met all applicable criteria for issuance
and recommended issuance of the license,

In a letter from Louis V. Nosenzo to James R. Shea, dated June 11, 1979, the
Executive Branch concluded that XCOM-0240 met all applicable licensing criteria
criteria and recommended issuance of the license.

In a letter from Lonis V. Nosenzo to James R. Shea, dated October 22, 1979,
the Executive Branch concluded that XCOM-0250 met all applieable licensing
criteria and recommended issuance of the license.,

In three separate letters from Louis V. Nosenzo to James R. Shea, dated May
13, 1980, the Executive Branch concluded that XCOM-0376, 0381, and 0895 met
all applicable licensing criteria and recommended issuance of these licenses.

CHAIRMAN AHEARNE'S CONCURRING VIEWS

In March 1979 I found that a license application for export of fuel to India
for use in Tarapur met the Section 127 eriteria and concurred in the Commis-
sion’s decision to authorize that export.' In connection with that decision I made
the following statements :

“If there had been no indications of progress towards U
goals, I would find that to weigh in favor of de
has been made weighs in the other direction,

.8. non-proliferation
nial. The fact that some progress

“The current Government of India has
these proliferation goals. India is the only country that having exploded a nu-
clear device, has turned away from nuclear weapons, and has demonstrated the
ability to make the difficult choice of not continuing down that path. Although
the previous government was certainly not supportive of non-proliferation poliey
and acted in a manner which was inimieal, the present government has done
Just the opposite—it has acted responsibly and courageously.” (Id. at 250).

Sinee that decision, Mr. Desai has departed and Mrs. Ghandi has been elected
Prime Minister. No progress has been made in achieving full scope safeguards
and Prime Minister Ghandi “has not ruled out the option of so-called peaceful nu-
clear experiments, should this be considered to be in India's interest.,"®

taken truly significant steps to meet

' Edlow International Company (Agent for the Gove
Export Special Nuclear Materials), CLI-79-4, § NRC 2
of Commissioner Ahearne)

roment of Indla on Applieation to
09, 230-50 (1978) (separate views

*May 7, 1980 letter from Louis V. Nosenzo, Deputy Assistant Secretary of State, to
James R. Shea, Director, Office of International Programs, U.S, Nuclear Regulatory Com-
misslon (providing the Executive Branch responge to NRC's August 15, 1979 Inquiry con-
cerning the impact of the change in government on the prior Executive Branch analysis).
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Consistent with my reasoning in the previous case, I can no longer find that
the criteria in Section 127 are met. In addition, I do not agree with the Executive
Branch’s interpretation that the March 10, 1980 deadline for full-scope safe-
guards meant only that the applicant intended to ship the material prior to the
deadline. Consequently, I cannot find that the Section 128 criterion has been met.
Finally I cannot find that the eriteria in Section 109 are met for the same reasons
I cannot find that the corresponding criteria in Section 127 are met.

Consequently, I agree we should forward these applications to the President
for his consideration.

SEPARATE OPINION OF COMMISSIONER GILINSKY

This decision involves, primarily, two export license applications for fuel
shipments for the Tarapur Atomic Power Station.! These applications, on which
the NRC is acting after the expiration of a two-year grace period provided by the
Nuclear Nonproliferation Act, are subject to the requirement of Section 128 of
the Atomic Energy Act that international safeguards apply to all nuclear
facilities in the receiving country.” India has rejected such full-scope safeguards,

In recommending approval of these applications, the Department of State has
informed the Nuclear Regulatory Commission that “[ilf the NRC does not act
favorably, the President is prepared to authorize the export by Executive Order." ?
There is reason to believe, on the basis of the Department of State's presentation
to NRC, that the Department, prior to submitting these license applications to
NRC, assured the President that Section 128's full-scope safeguard requirement
is not applicable to these particular fuel exports, and that the President, in
authorizing public comment on his intention, relied on that opinion.

The Nuclear Regulatory Commission disagrees with the Department of State's
interpretation.* The export can take place only if the President grants a waiver
from this requirement of the law and if Congress allows that waiver to stand.
The law requires the President, in granting the waiver, to find that failure to
approve the export “would be seriously prejudicial to the achievement of the
United States non-proliferation objectives, or would otherwise jeopardize the
common defense and security. ...”®

It is an unfortunate accident of history that these license applications have
come under consideration at a time when the international situation is thought
to require a serious compromise of our long-term security objective of preventing
the spread of nuclear weapons.® It would be even more unfortunate, however, if
the decision to except India from this central provision of the Nuclear Non-pro-
liferation Act were made without a full understanding of the price we may be
forced to pay.

L XSNM-1379 and XSNM-1569.

#42 T.8.C, Section 2157 which provides that “[al]s a condition of continued United
States export of . , . special nuclear material . . . to non-nuclear-weapon states, no such
export shall be made unless IAEA safeguards are malntained with respect to all peaceful
nuclear activities in, under the jurisdiction of ; or carried out under the control of such
state at the time of the export, .. ."

? Press correction issued on May 9, 1980 by Deputy Assistant Secretary of State, Louls V.
Nosenzo,

The Nuclear Nonproliferation Act contemplates that the Presldent can respond to the
Commission’s findings In one of two fashions: he can, after receiving the views of both the
Executive Branch and the NRC, determine that a walver of the Act's requirements is
necessary or he can, prior to submitting the application to the NRC, announce that he is
granting an exemption from the full-scope safeguards requirement and ask the NRC to
consider only the other applicable provisions of law. In the present case, the Department
of State has placed the Administration {n the position of ignoring NRC's views on the
applicability of Section 128 to these exports without regard to what these views might be.

* The Commission has rejected the Department of State argument that the applicability
of the full-scope safeguards requirement depends not on when an export occurs but on
when the exporter would have lked it to take place for the reasons set forth in the

attached opinion of the General Counsel "A]-{;llcatlun of Sections 127 and 128 of the

Atomle Energy Act to Proposed Exports to Ing
to the Commission, May 12, 1980,

& Sectlon 125(b)(2) of the Atomle Energy Act, 42 U.S8.C. Section 2155.

®1t should be noted that the present fuel shipments are not Immediately necessary to
the continued operation of the Tarapur reactors. I understand that India already has
suficient fuel on hand to continue operation of these reactors until the beginning of
1983, If the President grants a walver from the full-scope safeguards requirement for
these two shipments, India will have sufficlent fuel to operate the Tarapur reactors until
about 1985, In this connection, it should be noted that the Senate section-by-section
analysis of Section 128 states that “[t]he NRC should also not permit any other highly
unusval proposals which are intended to circumvent thls statutory provision.” (8. Rept.
No. 95-467, 95th Congress, 1st session, at 18,)

in,"" memorandum of the General Counsel
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Full scope safeguards are the sine qua non of the Nuclear Non-proliferation
Act.” If a waiver is in fact granted by the President, and if it is upheld by the
Congress, the law will be gravely impaired. If India does not need to satisfy the
full-scope safeguards requirement, other countries will be quick to seek similar
exemptions, with the inevitable erosion of the law’s effectiveness.

There are other difficulties with the export. For reasons which have been
spelled out in prior opinions, and which apply with even greater force now, these
fuel shipment applications also fail to satisfy the regnirements of Section 127
of the Act.” In relevant part, Section 127 requires a pledge that IAEA safeguards
will be applied to any material or facilities proposed to be exported or previously
exported, that no material or facility will be used for any nuclear explosive
device or for research on or development of any such device, and that no material
will be reprocessed without the prior approval of the United States. India has
made it clear that if there is any halt, or perhaps even lapse, in the supply of
fuel for the Tarapur reactors, it will consider itself free of the contractual obli-
gations of the Agreement for Cooperation and at liberty to reprocess as it sees
fit the 200 tons of fuel it already holds hostage.” It has not excluded making
explosive nse of the more than one ton of plutonium that can be separated from
the U.S.-supplied fuel.®

Commissioner Bradford is in basic agreement with the points made in this
opinion.

U.8. NucLEAR REGULATORY COMMISSION,
Washington, D.C., May 12, 1980.
MEMORANDUM

For: Chairman Ahearne, Commissioners Gilinsky, Kennedy, Hendrie, and
Bradford.

From : Leonard Bickwit, Jr., General Counsel.

Subject : Application of sections 127 and 128 of the Atomic Energy Act to pro-
posed exports to India.

On May 7, 1980, the Executive Branch submitted additional information on
XSNM-1379 to the NRC as requested by the Commission in July and October of

last year. The Executive Branch also provided its views recommending approval
of the follow-on license application, XSNM-1569. Both of these license applica-
tions cover proposed exports of special nuclear materia] to be used at the Tara-
pur facility. The primary legal issue raised by these applications is whether the
full-scope safeguards requirement set forth in Section 128 of the Atomic Energy
Act is now applicable to eitlier or both of these licenses.

APPLICABILITY OF SECTION 128

In its May 7 submission the Department of State did not provide an analysis
in support of its legal position on the Section 128 issue. Instead, the Executive
Branch views include a one sentence, coneclusory assertion that Seetion 128 of
the Atomic Energy Act does not apply because the two applications were filed
with the Commission prior to September 10, 1979, and the initial shipment of
the material was reasonably planned to oceur prior to March 10, 1980, This legal
view appears to represent a change from earlier positions taken by the Execu-
tive Branch. For example, in testimony delivered shortly after enactment of the
NNPA, when NRC referred Tarapur application XSNM-1060 to the President,
Joseph Nye (then Deputy Under Secretary of State for Security Assistance,
Science, and Technology) took the position before two congressional committees
that the *“ . . Nuclear Non-Proliferation Act . . . establishes that a recipient

“In its Comments to the Senate Committee on Energy and Natural Resources, the Execu-
tive Branch stated that full-scope safeguards were of . . . erucial and pivotal Impor-
tance . . . to an effective non-proliferation policy. . .” (8. Rept. No. 95-467, 05th Congress,
1st session, at 49.), The House report termed the full-scope safeguards requirement *“‘in-
dispensable to any comprehensive nuclear antiproliferation policy.” (H. Rept. No. 95-0587,
95th Congress, 1st session at 25.).

®42 U.8.C. Sectlon 2156. See the views I expressed in Edlow International Company,
CLI-70-4, 8 NRC 209 (1979), at 250 (attached),

* Letter of May 7, 1980, from Deputy Assistant Secretary of State, Louis V. Nosenzo
to James R. Shea, Director of International Programs, United States Nuclear Regulatory.
Commission.

" Letter of May 7, 1980 from Deputy Assistant Secretary of State. Louls V. Nosenzo
to James R, Shea, Director of International Programs, United States Nuclear Regulatory:
Commisslon,
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country must, within two years, have all its peaceful nuclear activities subject
to JAEA safeguards as a condition for U.S. supply ajter that time.” (Emphasis
supplied.) *

The Executive Legal Director provided the Commission with a memorandum
on March 6, 1980 which analyzed the legislative history of Section 128 of the
Atomic Energy Act and concluded that

“ ., . whether or not the March 10, 1980, date in section 128 of the Atomic

fnergy Act of 1954, as amended . . ., is in fact a deadline under the present cir-

cumstances, with respect to export of low-enriched uranium to Spain, is an
extremely close question. Sound and reasonable arguments on each side of the
issue can be made and the Commission is free from a legal standpoint to go
either way—although, on balance, the better legal position is probably that
there is a deadline.” *

OGC has reviewed that memorandum, and a February 18, 1979 OGC memo-
randum to Chairman Ahearne entitled “Tarapur—Analysis of the Legislative
History of the Prospective Application of Export Licensing Criteria”, and be-
lieves that the State Department’'s legal position on the effective date of Section
128 is not defensible. For the reasons set forth below, OGC believes that the
Commission must apply the full-scope safegunards requirement to both of the
pending Tarapur licenses. In this memorandum we will not reiterate the
thorough ELD analysis, but will instead focus on the major issues.

The Executive Legal Director’'s office informally discussed the State Depart-
ment's position with the Department before drafting its March 6, 1980 memo-
randum. Apparently, the Department’s argument relies upon a somewhat
strained reading of the language of Section 128, That section provides that the
full-scope safeguards criterion ‘“shall be applied as an export criterion with
respect to any application . . . which is filed after eighteen months from the
date of enactment of this section [September 10, 1979], or for any such ap-
plication under which the first export would occur at least twenty-four months
after the date of enactment of this section [March 10, 1980],” in interpreting
this provigion the State Department believes that the term “would occur” refers
to the shipping date planned by the applicant when submitting its export li-
cense application, rather than the actual shipping date which, at that time,
would be unknown.

It is OGC's view that this interpretation is inconsistent with the Congres-
sional intent underlying Section 128. As the ELD legal analysis indicates (pp.
3-0), the Congressional drafters of the NNPA insisted that a full-scope safe-
guards provision be included within the Aect. The legislative history of the
NNPA is replete with statements that on a date certain exports should be
terminated to countries which had not accepted full-scope safeguards. The
House Committee report, for example, states:

“Section 504(e)(2) adds an additional licensing criterion which becomes
effective 18 months after the enactment of this bill. This eriterion requires that
a recipient State permit IAEA safeguards to be applied with respect to all
peaceful nuclear activities carried out within that State. This requirement is
an essential element of the bill, and in the committee’s view, indispensable to
any comprehensive nuelear antiproliferation poliey.

“The committee has, in the interest of flexibility, permitted an 18 month
period of grace before requiring the mandatory application of this eriterion.
In addition, the bill provides for further extension by Executive Order, sub-
ject to congressional disapproval by concurrent resolution.

“India and South Afriea would be most significantly affected by this re-
quirement. The committee feels strongly that the currently unsafeguarded facil-
ities in those countries must be brought within the framework of the IAEA
safeguards system if American nuclear cooperation is to continue . . .”?

On July 29, 1977, Senator Glenn, the NNPA's primary Senatorial sponsor,
inserted into the Congressional Record a section-by-section analysis of S. 897.
In pertinent part, that analysis stated :

1 Hearings on Nuclear Fuel Export to India Before the Subcommitiee on Arms Control,
Oceans and International Environment of the Senate Committee on Forelgn Relations, 95th
Congress, 2nd session (May 24, 1978) at 339 and 343 ; Hearings and Markup on Kxport pf
Nuelear Fuel to India Before the House Committee on International Helations, 95th
Congress 2d session (May 23, 1978) at 38,

Sa‘hc ELD memo is entitled “Legal Analysls of Section 128 of the Atomic Energy Act
with respect to approval of a proposed license to export Low-Enriched Uranfum to Spain
(License Application No, XSNM-1477, BECY-79-200B and SECY-80-114)."

2 H. Rept. No. 95587, 95th Congress, 1st sesslon at 22, 25.
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“In addition to the phase I criteria, the bill prohibits exports to nations which
refuse to place all of their nuclear facilities under safeguards . . . as of 18
months after the date of enactment. The 18 month delay is designed to allow
time for negotiations, and the President may delay this requirement for any
particular country in extra-ordinary eircumstances, subject to Congressional
veto.” *

In fact is was precisely the inclusion of a date certain cut-off in the full-
scope safeguards provision that the Executive Branch initially objected to. In
Congressional testimony Joseph Nye asserted: “I should have mentioned the
other concern which we have which is the 18-month guillotine—in other words,
if you haven't achieved agreement by then, that a uraninm embargo would
begin.” *

The Senate Committee report explained the final language of Section 128 as
follows :

“In defining what exports will be covered by the additional eriterion, the bill
refers to any application which is filed after 18 months from enactment, and to
any application filed prior to that date for an export which would occur at least
24 months after enactment. The reason for this provision is to ensure that a large
number of applications covering future exports will not be filed in the 18th month
to avoid this requirement. However, the 6-month lagtime is allowed for licenses
legitimately filed prior to the 19th month where the actual shipping process is a
lengthy one. The NRO should also not prevent any other highly unusual proposals
which are intended to circumvent this statutory provision.”®

We find no indication here or elsewhere in the legislative history of the NNPA
that the applicant’s intended shipping date is to be the controlling factor in
determining whether the full-scope safeguards criterion is to be applied to a given
application.

Use of the applicant’s proposed shipping date could in fact lead to obviously
unintended resnlts. For example, in 1975 an application was filed with the NRC
seeking authorization to export high-enriched uraninm to South Africa. The
Executive Branch has not yet provided the NRC with its views on that applica-
tion. Suppose that five years from now the Executive Branch recommended issu-
ance of that license. Under the State Department analysis full-scope safeguards
would not be required because the application was filed prior to September 10,
1979, and the applicant expected to export the material prior to March 10, 1980,
Certainly this is inconsistent with the Congressional intent that there be a
“guillotine” approach in the implementation of the full-scope safeguards
requirement,

Despite the establishment of such an approach, Congress recognized that in
some cases the United States might wish to continue exports to a given country
even though negotiations on full-scope safeguards had not been fruitful. Seetion
128(b) (1) of the NNPA specifically provides procedures to be followed in such
cases. The Aet provides that the Commission is net to apply the full-scope safe-
guards criterion if the President determines that “failure fo approve an export
to which this subsection applies because such criterion has not yet been met
would be seriously prejudicial to the achievement of United States nonprolifera-
tion objectives or otherwise jeopardize the common defense and security. ... "
Licenses issued pursuant to this waiver procedure would be subject to Congres-
sional review procedures specified in the Act. The President has made no such
determination with respect to the two pending exports to India, and it is there-
fore our view that the Commission cannot issue the licenses without making a
determination that India has accepted full-scope safeguards”

4123 Congress Record 8. 13139 (July 20, 1977).

" Hearings before the Subcommittees on International Socuri:_g and Sclentific Affairs, and
on International Economie Pollcy and Trade of the House Jommittee on International
Relations, 95th Congress, 15t sesslon, at 118 (May 19, 1977).

¢ 8. Rept. No, 467, 95th Congress, 1st session, at 18,

7 Despite these provislons, one could conceivably argue that the failure of the Commission
to act upon these apolications resides with the Executive Branch for failing to respond to
the Commission questions on XSNM-1379 and provide views on XSNM-1560 before March
10, 1980 and that under the doctrine of nune pro tune the licenses could be issued retro-
actively to March 9, 1980, It 1s our view that unlike the Areentina case, the doctrine
may not be properly applied here. As set forth in the May 8, 1980 OGC memorandum, we
belleve the nunc pro tunc doctrine could be used in cases where hureancratic error caused
unjust results. Here, however, there s no bureaucratic error. The FExecutlve Branch for
months has been negotlating with India on full-scope safegnards, and has finally decided
to provide its views to the NRC. We therefore do not belleve the Commission conld legally
apply the nune pro tune doctrine,
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ANALYSIS OF SECTION 127 CRITERIA

Even if the Commission adopts the State Department position that the full-
scope safeguards requirement did not apply to the two pending fuel licenses, the
Commission could reasonably take the position that issuance of these licenses—
as well as the component licenses pending before the Commission—would be in-
consistent with Congressional expectations, In OGC's February 13, 1979 memoran-
dum analyzing Congressional intent with respect to Indian export licenses during
the 24 month “grace period”, we concluded that Congress intended that exports
would continue during the period provided for negotiations. We stated, however,
two gualifications to that conclusion. In sum, it was our advice that:

“Congress intended exports to continue throughout the grace period with the
blessing of the Commission unless one of two kinds of determinations—reflecting
the two caveats mentioned above—could be made. The first is that the recipient
nation is not presently in compliance with the obligations reflected in the Phase I
criteria or with other statutory requirements, or may not be in eompliance later
on during the grace period. The second is that cireumstances have changed in a
material way so that the likelihood of compliance with those obligations and
requirements, either during or after the grace period, has decreased significantly
sinee enactment,

Focusing on the second of these points, we believe that the Commission could
plaugibly argue that the likelihood of India's compliance has in fact decreased
significantly. Two years of negotiations with India have produced no changes in
India’s policy with respeet to full-scope safeguards, and no change is anticipated
in the foreseeable future. If anything, the situation has worsened. Indira Gandhi
has been returned to power and in recent months has made assertions that India
will not renounce the possibility of developing “peaceful” nuclear explosive de-
vices. Moreover, the Indian Government continues to condition its assurances of
compliance with the U.S.-Indian Agreement for Cooperation on continued com-
pliance by the United States with "its obligations under the agreement”, (See
letter of May 7, 19580 from Louis V. Nosenzo to James R. Shea.)

The likelihood that the sequence of events outlined in the previous Gilinsky-
Bradford opinions will ultimately oecur would thus appear to have increased
with the passage of time.” Whether it has increased to the degree necessary to
constitute a “change of circumstances” under the test previously proposed to the
Commission is the issue on which we believe the Commission should focus.

SEPARAYE VIEWS OF COMMISSIONERS GILINSKY AND BRADFORD

We find the application before the Nuclear Regulatory Commission for the ex-
port of enriched uranium to the Tarapur Atomie Power Station in India® does
not meet the standards for NRC approval set forth in the Atomic Energy Act. We
believe it is unwise for the Commission to relax those standards in order to
accommodate a favorable decision.

Under the terms of that Aet as amended by the Nuclear Nonproliferation Act
the Commission cannot deny an export, The Act sets forth several requirements,
prinecipally codified in the six safeguards-related criteria of Section 1277 If the
Commission eannot find upon a “reasonable judgment” that an application meets
these requirements, it must refer the application to the President, who has broad
discretion under the law to balance overall U.S. nonproliferation and security
interests.” Congress intended to separate the function of the Commission in
applying the licensing criteria from that of the President and the Congress in
their consideration of broader questions of foreign policy. The Section 127 cri-
teria do not apply to the President’s decision or to any Congressional review of
that decision.*

%It will be further increased with respect to the component exports if the Commission
sends the fuel exports to the President on the basls of thelr fallure to satisfy the section
128 eriterion, Our view is that the 128 criterion does not apply directly to the component
exports. See OGC memorandum to Commissioner Bradford of February 1, 1950,

i The License Application is number XSNM-1222, filed by Edlow International, as agent
for the Government of India, to export 404.51 kilograms of U-235 contained in 16803.6
kilograms of uranium enriched to a maximum of 2.71 percent.

b §90!10h 127 of the Atomic Energy Act, 42 U.B.C. 2156,

% Section 126 of the Atomie Energy Act, 42 U.S.C, 2154,

¢ A close scrutiny of Presidential and Congressional actions on the Tarapur license makes
clear that neither the President nor the Congress felt it incombent on them In carrying
out their respective roles under the Act to reexamine the question of whether the criteria
were met in determining whether larger non-proliferation objectives required that the
export should be authorized.
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The Commission has not taken the Presidential referral provision of the law
lightly. Out of more than one hundred major export applications considered by
the Commission, only one, the first proposed export to India subject to the new
law, has been referred to the President,” who subsequently authorized the export.®
Congress did not override that action.”

At the heart of the circumstances leading to the prior NRC decision lay the
unique character of the Indian-United States Agreement for Cooperation® and
the special interpretation India has put on it. Successive Indian governments
have consistently tied that country's obligations under the Agreement to the
continuing provision of U.S. fuel, The concerns we expressed last year on this
point* have deepened, since the situation today does not appear to have altered.

After September, 1979, U.8. nuclear trade with a country not party to the
Nonproliferation Treaty (as India is not) will be conditioned on that country’s
acceptance of international safeguards on all of its peaceful nuclear facilities
(“full-scope safeguards”).” In the case of India, this provision of the Act, which
threatens a cut-off of U.S. fuel for India, poses special difliculties even before
the end of the 18 month “grace period" for acceptance of full-scope safegnards.
These obligations, which are critical for export approval, include the applica-
tion of international safeguards to the exports,” an implied understanding not
to use any of the exported fuel materials (or reactors) for nuclear explosive
purposes,” and a requirement to obtain U.S. approval for any retransfer or re-
processing of U.S. supplied fuel.”

India has resolutely opposed full-scope international safeguards over Indian
nuclear facilities. If India fails to accept such full-scope safeguards by the end
of the statutory grace period, and if that period is not extended by the President
(an action the Department of State has termed “highly unlikely” ™), a cutoff
of fuel shipments will follow. We are faced with the distinet possibility that
India will interpret this result as freeing it of any reeciprocal obligations under
the United States-India Agreement.” In that event the protection now afforded
all U.8. nuclear exports to India under the Agreement may well cease to exist,

Had the Indian Government provided assurances that whatever the fate of
the Agreement the necessary protections will continue to apply to current and
past U.S. nuclear exports, the grace period would not have been disturbed by un-
resolved questions and disagreement within the NRC. But no such assurances
have been received.

5 This was License Application XSNM-1060, referred to the President on April 24, 1978,
CLI-T8-8, T NRC 436 (1978).

S B.0. 12055, April 27, 1978,

7 The United States Senate Committee on Forelgn Helntions and the United States House
of Representatives Committee on International Helations held hearings on the President's
declsion at which the Commission, the Executive Branch and the petitioners testified.
See Hearings before the Subcommittee on Arms Control, Oceans, International Operations
and Environment of the Senate Committee on Forelgn Relations, 95th Congress, 2d sesslon
(1978) ; Hearings before the House Committee on International Relations, 95th Congress,
2d session (1975), On July 12, 1978 the House defeated a motion to overturn the Presi-
dent's decision by a vote of 227-181. 124 Congressional Record H. 6530. No Senate vote
was taken on the issue,

5The Agreement provides for the exclusive use of U.S. fuel in the Tarapur reactors
imll. in a reciprocal provision, a U.S. guarantee to supply the necessary fuel. Article

*CLI-78-8, T NRC 436 (1978), at 437.

10 Section 128 of the Atomie Energy Aect, 42 U.S8.C. 2157, requires that non-nuclear
weapons states accept international safeguards on all their peaceful nuclear activities as
a condition of continued U.S. nuclear export,

'Tl’l'rlintpml Agreement signed by the United States, Indla and the IAEA on January 27,
1971,

2 11.8.-Indlan Agreement for Cooperation, Article VII,

1 {1.8.-Indian Agreement for Cooperation, Article VII A (2), Article II F, Article I1 E.

W Testimony of Joseph S, Nye, Deputy to the Under Secretary for Security Assistance,
Science and Technology, U.S. Department of State, before the Subcommittee on Arms
Control, Oceans, International Operations and Environment of the Senate Committee on
Foreign Relations, 95th Congress, 2d sesslon (May 24, 1078), at 352,

1 The Indian Interpretation is at odds with a plain reading of the fuel supply contract
Implementing the Agreement for Cooperation. The contract provides that India shall
comply with the laws of the United States and with any changes in the law or policles of
the United States with respect to ownership and supply of special nuclear materfal. Con-
tract of Sale, May 17, 1966. Article XI, A 1971 amendment to the sales contract provides
that the “purchaser shall procure all necessary permits or llcenses | . . and comply with
all applicable laws, regulations and ordinances of the United States. . . ." Should Indin
fall to comply with the requirements of Section 128 of the Atomic Energy Act, India
wounld not be fn compliance with applleable law and the United States would be relleved of
its obligation to supply fuel uutil India complied.
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The details of the special problems that attend the Indian Agreement and the
arguments against NRC approval are presented at some length in our separate
views on the previous Indian license application ™ and there is no need to repeat
them here. Since that time the situation has not changed for the better. The grace
period is shrinking rapidly. We are now some six months away from the time
this agency can no longer approve applications for nuclear exports for Tarapur
failing India's acceptance of international safeguards on all its nuclear facilities.
We are less than a year away from the time, given these same circumstances,
when all shipments to Tarapur will have to cease. This is relevant to the present
application : Congress did not intend the NRC to turn a blind eye to the serious
possibility that in less than a year the accumulated pile-up of U.S, fuel shipped
to India over the years will be placed forever beyond the U.S. controls required
by the statute. It is not just this but also all preceding shipments of fuel which
are at risk.

The fact that assurances covering the eventual fate of U.S. supplied fuel
apparently cannot be obtained during the grace period means that the Commis-
sion faces a choice: It can approve the export before it by stepping outside the
boundary drawn by the Congress for uniform and consistent application of the
criteria and into territory which has been explicitly reserved for the President.
Or it can acknowledge the plain fact that the criteria are not met and refer the
matter to the President’s broader discretion.

AvpITIONAL VIEWS oF COoMMISSIONER KENNEDY

1 agree with the Commission's conclusion in this case that, based upon the
information before us, we are unable to find that the proposed exports meet the
criteria set forth in Sections 109, 127, and 128 of the Atomie Energy Act. That is
not to say, however, that the pending applications should neot ultimately be
granted.

Our focus under the Atomic Energy Act and the Nuclear Non-Proliferation
Act is upon a narrow, albeit complex, set of criteria designed to ensure that,
to the fullest extent possible, all exports of source material, special nuclear
material, production or utilization facilities, and sensitive nuclear technology
comport with the non-proliferation objectives set forth in Section 2 of the Nu-
clear Non-Proliferation Act of 1978 (NNPA). That Act is the product of exten-
sive discusssion coneerning the proper balance to be struck between the tradi-
tional role of the Executive Branch in conducting foreign affairs, on the one
hand, and on the other, the relatively novel oversight funetion to be fulfilled by
the Nuclear Regulatory Commission, an independent regulatory body. It is this
synthesis of decision-making funetions which has introduced substantial uncer-
tainty both at home and abroad in the export process.

We must not lose sight of the fact that the NNPA is premised, in large
part, upon the notion that decisions made by the NRC in the area of export
licensing require substantial interaction with the Department of State. Indeed,
effective implementation of the NNPA presupposes heavy reliance by the NRC
on the recommendations of the Secretary of State and other agencies which are
directly responsible to the President. To the extent that the NNPA imposes
constraints, either implicit or explicit, on the Commisssion’s ability to defer to
the judgment of the Department of State, it is in fundamental confliet with
the paramount principle upon which this country’s conduct of foreign affairs
is based—that decisions involving intricate and delicate matters of foreign policy
are best made by, and properly vested in, the President, and those responsible
to him, in consultation with the Congress.

We now find ourselves in an awkward position, faced with a recommendation
by the Secretary of State that the Tarapur licenses issue, but unable to find that
the proposed exports meet the criteria set forth in Sections 109, 127, and 128 of
the Atomic Energy Act. The statute leaves us no choice and compels the deci-
sion reached by the Commission.

Lest this decision be seen by our trading partners as indicative of a posture of
equivocation toward further nuclear exports, however, it should be made clear
that the Commission’s decision is not to be interpreted to mean that these export
licenses should not be granted.

W CLI-78-8, T NRC 130 (1078), at 437.
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The NNPA established a procedure whereby the ultimate decision in cases
such as the one before us, involving intricate balancing of seemingly conflicting
considerations of foreign policy, is to be made by the President with Congressional

iew.

re:if:t such a complex decision-making process must inevitably strain credibility.
It is difficult even for serious and knowledgeable students of the American
government to understand the unique and all but anomalous position of this
Commission in that government—independent of the President as head of the
Executive Branch, though, in fact, a part of that Branch. How ecan it be ex-
pected that those abroad, on whose gqod will and cooperative successful pur-
suit of U.8. non-proliferation policy depends so greatly, will understand that the
conclusions and recommendations of the President’s senior foreign policy advisors
can be ignored in effect by an agency which, though technically a part of _the
Executive Branch, is wholly independent of the leadership and policy-making
funection of that Branch?

And if this might seem anomalous, is it easier to comprehend because the
President, who cannot affect the NRC decision in the first instance, can then
reverse that decision if it is in the negative (provided that Congress concurs) ?
1t is customary for governments in important matters of policy and international
relationships to speak with a single voice. Yet a cacophony is here illustrated.
If it is reasonable thus to expect that this process be perceived as indicative of
a commitment to the principle of reliable supply—a fundamental principle of
the Nuclear Non-Proliferation Act—it must be assumed that our trading part-
ners will ignore those inconsistent voices and listen only to one—but which one?

As we relinquish jurisdiction over these applications, unable fo find that the
criteria in Sections 109, 127, and 128 are met, it should be recalled that one of
the fundamental cornerstones of the NNPA is that we avoid actions which would
adversely affect those whose cooperation is essential fo our ultimate non-pro-
liferation objectives. Caution must be exercised to avoid measures which could
drive recipient mations to other suppliers, or toward the development of in-
digenous facilities to meet their nuclear fuel needs. The immediate case calls
for an analysis not only of the eriteria set forth in Sections 109, 127, and
128, but also of the implications for [.S. non-proliferation goals and poliey
and for U.S. relations abroad more generally. Such an approach is entirely con-
sistent with Congress’ intent that the analysis called for by Sections 109, 127,
and 128 not be undertaken in total disregard of the foreign policy implications
of alternative courses of action.

It is clear that the implications of the decision here will be gignificant. Trad-
ing partners not parties to this matter will view the decision as inconsistent
with the stated or implied national policy, whatever the decision may ultimately
be. To some, it will be seen as a vindication of their own doubts as to U.S, con-
stancy and to others as unfair and unbalanced toward them. Yet, in a more
rational decision-making framework than that here required, devoid of the
need for posturing and assertive determination by decision-makers who have no
reasonable role in or responsibility for foreign affairs of this government, a
sound and reasonable result consistent with our objectives might have been
expected through the application of quiet diplomaey and a reasonable balancing
of our interests and those of our friends abroad. '

In short, the requirement that the Commission
act favorably on this request despite the strong rep
of State does not bode well for future efforts to negc
of non-proliferation with the governr
proverbial “biting off one’s own nos
the existence of such a continuing

publicly note its inability to
resentations of the Secretary
tiate a consensus on the issue
nent of India. It seems a classic case of the
e to spite his face.” Although it is true that

] cooperative relationship will not guarantee
achievement of our non-proliferation goals, it is clear that the absence of such

a basis for continued discussion and negotiation will likely bar any hope of
achieving those goals. The power to persuade depends wholly on the ability
to communicate, Thus, while I agree with the conclusion reached by this Com-

mission, I wonld support a subsequent decision by the President to authorize these
exports by Executive Order.,
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CoMMissIONER HENDRIE'S CONCURRING VIEWS

I concur in the Commission’s conelugion that, based on a reasonable judgment
of the information in hand, it eannot find that the seven license applications
at issue here meet the criteria for license issuance. Therefore, these license
applications should be referred to the President.

In an earlier opinion with Commissioner Kennedy, I expressed the view that
Congress contemplated that exports to India would econtinue during the grace
period provided in the Nuclear Nonproliferation Act of 1978 for implementation
of full-scope safeguards, CLI-T94, 9 NRC 209 (1979). That grace period expired
on March 10, 1980. Because the Government of India has not accepted full-scope
safeguards, I am unable, under the law, to find that the proposed fuel shipments
meet the requirements of Section 128 of the Atomic Energy Act.

The unigue provisions of the U.S.-India Agreement for Cooperation, coupled
with the negative result compelled by Section 128 in the present circumstances,
then raise, in my view, significant doubt as to whether the assurances of the
Government of India satisfy the requirements of Section 109 and 127 of the
Atomic Energy Aect for the proposed component and fuel shipments. Con-
sequently, 1 am unable to find that the proposed component and fuel shipments
meet the eriteria of those Sections for license issuance.

Senator PeLr. The next meeting on this subject of the committee,
the joint committee hearing, will oceur at 10 o’clock tomorrow with
Deputy Secretary Christopher as the witness. This meeting is herewith
adjourned with the understanding that further questions may be asked
of you in writing by Senator Glenn.

| Whereupon, at 12:10 p.m. the committee adjourned, to reconvene at
10 a.m., Thursday, June 19, 1980. |







THE TARAPUR NUCLEAR FUEL EXPORT ISSUE

THURSDAY, JUNE 19, 1980

UNITED STATES SENATE,
ComurrTeE oN ForereN RELATIONS,
CoMMITTEE ON (GOVERNMENTAL AFFAIRS,
Washington, D.C.
The committees met, pursuant to notice, at 10:05 a.m., in room 4221,
Dirksen Senate Office Building, Hon. Frank Church (chairman of
the Foreign Relations Committee) presiding.
Present : Senators Church, Pell, Glenn, Tsongas, Percy, and Cohen.
Also Present: Representative Ed Markey.
The Crammax, The hearing will come to order.

OPENING STATEMENT

Mr. Secretary and Ambassador Smith, we are glad to have you back.
You last met with the committee on June 11 in executive session to
consult on the Tarapur nuclear fuel issue. Unfortunately, T could not
be there, but I understand there was a frank and valuable exchange
of views on the difficult issue of whether the United States should go
ahead and ship the two pending nuclear fuel loads to India.

We have been anticipating submission to Congress an Executive
order by the President approving these two licenses.

When the President does issue an order, it will lie before Congress
for review for a period of 60 days of continuous session. Both Houses
can veto the President’s decision by concurrent resolution. Under the
congressional review procedures of the 1978 Nuclear Non-Prolifera-
tion Aect, his order will be referred to the Foreign Relations Com-
mittee of the Senate and to the Foreign Affairs Committee of the
House for consideration,

At that time Mr. Secretary, the Foreign Relations Committee will
have to decide whether it wants to recommend to the Senate that the
President’s order be overturned. This will not be a simple or easy
decision to make. The committee will have to consider all of the inter-
related dimensions of the issue, the foreign policy implications, T.S.
national security interests, and the impact on U.S. non-proliferation
policy and objectives.

In our deliberations we will, of course, draw on the President’s own
justification for his decision. We will also consider the findings and
views of the Nuclear Regulatory Commission, testimony of adminis-
tration witnesses, such as you, testimony of informed public witnesses,
such as we heard yesterday and hope to hear again this morning, as
well as the contribution of Senators, such as members of the Govern-

(65)
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mental Affairs Committee, who have participated in these exploratory
hearings with us, Senator Cranston, Senator Moynihan, Senator Cohen
and others who have shared their views with us.

In the end, in my view, we will make our recommendation based
on an overall assessment of the impact of a decision on U.S. interests
at large, not simply on the basis of its consequences for one or another
aspect of U.S. poiicy.

The New York Times this morning said that the President has
decided to approve the shipments.

Without objection, I will include the article from the New York
Times at this point in the record.

[The information referred to follows:]

[From the New York Times, June 19, 1980]

CarteER To APPROVE INDIA'S ATOM FUEL—STATEMENT DUE Topay—CoNGrEss Has
60 DAYS FOR A REVERSAL

(By Richard Burt)

WasnHIiNGgToN, June 18 —President Carter has decided to approve the shipment
of 88 tons of nuclear fuel to India, reversing a ruling by the Nuclear Regulatory
Commission, White House officials said today.

The officials said the decision would be announced tomorrow by Warren Christo-
pher, the Deputy Secretary of State, in hearings before the Senate Foreign Rela-
tions Committee. Under the law, Congress has 60 days in which it can reverse
Mr. Carter's action, and a strong Congressional effort to do so is expected.

There is strong opposition to the nuclear deal on Capitol Hill because India,
which detonated what it called a “peaceful nuclear device” in May 1974, has
refused to aceept international safeguards on all its nuclear facilities and has not
ruled out the possibility of future detonations. The Administration, however,
contends that it eannot afford a potentially serions dispute with the Government
of Prime Minister Indira Gandhi at a time when it is seeking to shore up United
States ties with countries in the area.

While the Administration announced its intention to approve the shipments of
enriched uranium May 7, the Nuclear Regulatory Commission turned down In-
dia's request for export licenses May 16. Mr. Carter was expected to sign an
executive order tonight overturning the commission’s ruling.

Anticipating Mr. Carter's action, 10 members of the House of Representatives,
led by Representative Edward J. Markey, Demoerat of Massachusetts, announced
today that they would introduce a resolution of disapproval for the nuclear deal.

In hearings today before the Foreign Relations Committee, Senator Alan
Cranston, Democrat of California, and Henry S. Rowen, a Stanford University
professor, urged that Congress suspend the nuclear shipments.

State Department officials contend that two shipments of enriched uraninm
are permitted under a 1963 agreement with India in which Washington promised
to provide fuel for the Tarapur power reactor outside of Bombay. While acknowl-
edging that little progress has been made in recent talks in preventing India
from aequiring a nuclear bomb stockpile, officials maintain that, in the wake of
the Soviet thrust into Afghanistan, the United States cannot afford political
strains with Mrs, Gandhi's Government.

ABROGATION OF 1863 PACT FEARED

Administration experts have also contended that, if the shipments are rejected,
India would abrogate the 1963 cooperation accord and pursue an even more
Independent nueclear course.

However, the five-member Nuclear Regulatory Commission, acting unani-
mously, announced on May 16 that the shipments would violate the 1978 Nuclear
Nonproliferation Act, which prohibits all nuclear sales to countries that refuse
comprehensive nuclear safeguards after March 10 this year.

The commission’s decision has been endorsed by Senator Cranston, Senator
John Glenn, Democrat of Ohio, Representative Jonathan B. Bingham, Democrat
of New York, and other supporters of efforts to curb a nuelear spread. Several
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conservatives, such as Representative Jack Kemp, Republican of New York, op-
pose the deal because of India's military ties with the Soviet Union.

In the face of this opposition, officlals disclosed earlier this month that the
Administration was reviewing its decision on going ahead with the sales. But
today officals said that Secretary of State Edmund 8. Muskie and other aides had
advised Mr. Carter to issue the executive order, mainly because the United States
had already informed India that the fuel would be sent.

ADVERSE IMPACT ON PAKISTAN BEEN

In his testimony today, Senator Cranston said the fuel shipments “would do
grave injury to the nuclear nonproliferation and foreign poliey interests of the
United States.”

In particular, he said, the deal would harm “our effort to discourage the
Pakistanis from their pursuit of a nuclear weapons capability and our effort
to reduce the dangerous instability brought to South Asia and other tense areas
of the globe by regional arms races.”

Professor Rowen of Stanford University told the committee that “advocates
of continuing to supply nuelear fuel to India point out that, if we don’t do so, the
Indians will then be free to extract the more than 1,000 kilograms of plutonium
from spent Tarapur reactor fuel and do anything they want with it",

The CaammMaN. Senator Percy, do you have any opening remarks?

Senator Percy. Mr. Chairman, in my judgment this issue cannot
be totally divorced from the Afghanistan situation. We have just
seen the largest arms sale in the history of the relationship between
a Near Eastern country and the Soviet Union. It approaches $2 billion
and the parties agreed to 20-year terms at 2.5 percent interest. It
involves hundreds of tanks, MIGs, aircraft, and other equipment,

Despite this, to the best of my knowledge, India has stood firm in
its opposition to the action of the Soviet Union in Afghanistan.

Mr. Secretary, I think it would be very helpful if you would ex-
pand your comments to include and embrace that area and tell us what
India’s policy has been with respect to the very important action by
the Soviet Union in Afghanistan.

Thank you, Mr. Chairman.

The CraRMAN, Senator Glenn.

Senator GLENN. Thank you, Mr. Chairman.

I want to point out that this is a joint meeting of the Governmental
Affairs Committee and the Foreign Relations Committee of the Sen-
ate. Members and staff of both committees will be in and out of this
meeting this morning. Both committees do have jurisdiction over this
matter.

I do have a statement. But perhaps it would be best. if I held up
my statement until after Secretary Christopher makes formal what we
have been advised in advance will be his statement.

At that time I will present my statement,

Thank you.

The Caamyman, That is fine, Senator Glenn.

I think the question of jurisdiction is a matter that is determined
by the rules of the Senate. That is something that we can determine
on this committee and in consultation with the Parliamentarian. My
understanding is that this committee does have the main jurisdiction
in this matter. But the fact that this is a joint hearing 1s perfectly
fine because the origins of the bill we are considering stem back to the
Governmental Affairs Committee. I would note too, that you had a
very important role to play in the original formulation of the bill,
Senator.
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Senator Prrr. Mr. Chairman, would you yield at this point?

The CraRMAN, Yes.

Senator Perr. I hope I have not confused the issue, but, I was talk-
ing with the Senator from Ohio the other day and said that T always
liked the idea of joint subcommittee meetings, that, as far as I was
concerned, on the subcommittee level I would be delighted to sit at
any time in a joint meeting, whether or not there was any question
of jurisdiction. But I realize this is a full committee matter, and as
such it is not in my hands.

Senator Percy. Mr. Chairman, as ranking Republican on the Gov-
ernmental Affairs Committee, I did work intimately with Senator
Glenn on this legislation. T think the idea of a joint hearing is a very
good one. It is a rare opportunity when one drafts legislation to have
a chance for oversight of its implementation as well. I think that this
is a cooperative effort, and there is no problem in that. The Foreign
Relations Committee, I think clearly has jurisdiction so far as this
particular shipment is concerned.

I think we should want to be looking at the laws that we write on
a continuing basis to see whether they should in any way be modified
or whether we should stand with them.

Senator Prrr. In that connection, I always have believed the more
joint hearings we have, the better it is. In some areas, we even have
joint meetings with the House. This saves the time of the witnesses
and I think it also helps the process of legislation.

The CrAmRMAN. Arve there any further comments before we hear
from the Secretary ?

[No response.]

The Cramyan. Mr. Secretary and Ambassador Smith, we await
your testimony.

STATEMENT OF HON. WARREN CHRISTOPHER, DEPUTY SECRE-
TARY OF STATE, ACCOMPANIED BY HON. GERARD G. SMITH,
AMBASSADOR AT LARGE AND SPECIAL REPRESENTATIVE OF THE
PRESIDENT FOR NONPROLIFERATION MATTERS

Mr. Curisrorrer. Mr. Chairman and members of the committee, T
have one or two preliminary comments.

I appreciate the opportunity to appear again on this difficult and
complex subject. Let me say, Mr. Chairman, that I found the con-
sultations that we had last week in executive session to be extremely
helpful to me and to the administration in reaching our conclusion
with respect to this matter.

I wish to inform you that the President has decided to authorize
the exports and is transmitting to the Congress today an Exeeutive

order and a message explaining why he believes the exports should be
made.

I would like to use the opportunity of this session today to explain
the geopolitical and nonproliferation reasons that underlie the Presi-
dent’s decision.

First, Mr. Chairman and members of the committee, let me give a
brief précis of the history of this matter.

In 1963, the United States and India entered into an agreement for
nuclear cooperation. Under this agreement, the United States agreed
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to supply all of the enriched uranium needed to fuel the reactors at the
Tarapur atomic power station during their estimated 30-year life-
time. In return, India agreed that it would use only U.S.-supplied fuel
at Tarapur, that safeguards would be maintained on the fuel, that it
would not be reprocessed without U.S. agreement, and that the sup-
plied material and equipment would be used only for peaceful pur-
poses and not for “atomic weapons or for any other military purpose.”

In 1974, the United States obtained from India an explicit com-
mitment that U.S. fuel supplied to Tarapur would be used at Tarapur
for the needs of the power station and thus not used for any nuclear
explosive device.

Thus far, under the agreement, the United States has supplied more
than 200 tons of low enriched uranium to fuel these reactors. This
fuel is under safeguards and has not been reprocessed, and India has
met, so far as we know, all of its other obligations under the 1963
agreement,

As the committee knows, the Nuclear Non-Proliferation Act of 1978
provides that after a grace period, a recipient of U.S. nuclear exports
must have all of its nuclear facilities’ activities under international
safeguards as a condition of continued export.

India has accepted safeguards on Tarapur and on other facilities
that contain material supplied from outside of India; but it has a
number of indigenously developed facilities that are not under inter-
national safeguards. With respect to these, India takes the position
that it will accept safeguards on all of its nuclear facilities only
when all other international states or countries do so, including the
nuclear weapons states.

During the grace period provided in the 1978 act, two shipments
of enriched uranium have been made to India. Two additional ex-
port licenses were filed during the grace period : one in September 1978,
and one in August 1979, and those are the applications which are
today in issue before the committee,

The new Indian Government under Mrs. Gandhi came into office
early this year. Based upon a series of discussions with that Govern-
ment, we flave- concluded that the Indian Government will not go
beyond Mrs. Gandhi’s statement that India intends to use nuclear
energy only for peaceful purposes, a statement which does not ex-
clude the possibility of a peaceful nuclear “experiment.”

India has reiterated that only so long as the United States meets
its supply obligations under the Tarapur agreement will India con-
sider itself bound by the reciprocal obligations under the 1963
agreement.

Therefore, Mr. Chairman and members of the committee, we must
decide the difficult question whether to terminate our nuclear supply
relationship with India or to approve these exports for Tarapur. /
number of considerations have led the President to conclude that the
exports should be approved.

First, let us look at the negative side.

If we disapprove these shipments, India is very likely to consider
itself free of its obligations under the 1963 agreement. In that event,
India might reprocess the U.S.-origin fuel in India and use the plu-
tonium in Tarapur reactors. This would be a very unfortunate prece-
dent, because it would be seen by some as a demonstration that
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thermal recycle is a practical alternative, at least as an interim meas-
ure, to avoid dependence upon external supply.

1f we disapprove these shipments, India might also withdraw from
the safegu:n'd[.:, agreement and might decide to disregard our veto
over any other use of the material already supplied beyond its use
as fuel for Tarapur. It could also end the present U.S. veto over
any retransfer to another country of this nuclear material.

On the other hand, turning to the positive side, if these shipments
are approved, we will, at a minimum, have lprcserved India’s obliga-
tions under the existing agreements for another year or two. I believe
we can use that time to good advantage in continued discussions with
the Indian Government.

Beyond our nonproliferation concerns, a refusal at this time to ful-
fill our obligations under the supply agreement would cast a long
shadow over our overall relationship with India. India is the largest
democracy in the world. Its Government, like ours, rests on the con-
sent of the governed, expressed again in January in the most massive
popular election the world has ever seen. We share with India a faith
in human rights, a brief in the rule of law, and a pride in strong
democratic institutions.

The turmoil in Iran and the Soviet invasion of Afghanistan have
heightened U.S. security concerns in South Asia and Southwest Asia.
We consider it vital to bolster our relations with this region, partic-
ularly with those countries, such as India, which can promote security
and stability in South Asia.

United States-Indian relations have not always been smooth. Our
policy perceptions and our interests do not always coincide. At the
same time, we should recognize that in pursuing its independent
course, Mrs. Gandhi’s government has taken positions on several im-
portant matters which we welcome and which has signaled to us that it
wants a constructive relationship.

First, India has moved from an unecritical view of recent events in
Afghanistan to a view strongly opposing the Soviet invasion and
calling for a prompt Soviet withdrawal.

Second, Mrs. Gandhi recently has spoken out against the critics of
our Iran rescue mission.

Third, India has sought to improve relations with Pakistan and
has sent two high-level emissaries to Islamabad to discuss regional
problems with the Pakistan Government.

Fourth, India has continued to play a moderate role in the non-
alined movement, a role very much needed at this point in history.

Fifth, India has signaled it wants to develop a closer relationship
with the United States. Clark Clifford and Averell Harriman have
had candid and useful sessions with Mrs. Gandhi and, as you know,
she has warmly welcomed several of your Congressional colleagues.

We believe that the best way to encourage India to pursue policies
harmonious with 17.S. interests is to build a framework of constructive
bilateral relations which underscores U.S. constancy and U.S. relia-
bility. The Tarapur issue is highly important in this connection. Many
in India see it as an index of U.S. interest in maintaining good rela-
tions and an index of our recognition of the importance of construc-
tive United States-India ties to our broader foreign policy concerns
in South Asia and Southwest Asia.
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A positive decision on Tarapur will, we believe, encourage India
in the long term to act in ways consistent with our interests as it faces
up to the new situation posed in South Asia by the prospect of a
prolonged Soviet presence in Afghanistan. A positive decision also
will help allay Indian apprehension about U.S. policies in areas sensi-
tive to India.

On the other hand, Mr. Chairman, the Soviets undoubtedly would
exploit a refusal by us to supply fuel to India and they may very well
supplant us as the source of Tarapur fuel. We have just seen, as has
been mentioned, in the generous terms of the $1.6 billion arms deal
between India and the Soviet Union the way the Soviet Union uses its
resources to influence India. I do not believe that we can afford at this
point in history to complicate our relations with India, just as the
Soviets are demonstrating the importance they attach to this key
South Asian nation.

Before concluding, Mr. Chairman, I would like briefly to address
the concern some have expressed that approval of these exports would
frustrate the intent of the Nuclear Nonproliferation Act to the effect
that full-scope safeguards should be required as an export criterion.
This concern I believe is unwarranted. The statute provides for a grace
period before this additional export criterion—that is, the criterion
of full-scope safeguards—becomes applicable.

The NRC has adopted a more restrictive interpretation of the grace

eriod than we believe is warranted either by the text or by the leg-
1slative history.

The administration firmly believes that the two license applications
in this case fall within the grace period. But, in any event, I can assure
you that the administration will regard these two shipments as within
the grace period and not as a precedent for decisions on applications
filed after September 10,1979,

Therefore, approval of these exports will not prejudice the future
application of the full-scope safeguards requirement.

We, in fact, have made no decision about the future of United
States-India nuclear cooperation beyond these two pending appli-
cations and do not expect to do so until next year or later. However,
it is important not to rule out the possibility of additional supply.
It is unnecessary now to make a firm decision on an issue that prob-
ably will not have to be faced for at least a year, when circumstances
may have quite dramatically changed.

1 would emphasize that this action should not be perceived as a
weakening of U.S. pursuit of its nonproliferation objectives or of our
intent to carry out the mandate and initiatives of the Nuclear Non-
proliferation Act. These objectives are of paramount importance to
U.S. national security and we will continue to try to achieve them in
a manner that best supports U.S. interests. k

It is for this reason that Congress built flexibility into the act, in-
cluding provisions for a grace period and for Presidential action,
when necessary, to handle difficult export decisions in furtherance of
T.S. interests. :

Mr. Chairman, as T conclude, let me say that I recognize that there
are plausible arguments on both sides of this difficult issue. But we are
convinced that the weight of these arguments lies decisively on the

side of going forward.
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If we do not proceed, we could close the door on any opportunity
for influencing India’s future nuclear activities.

We would risk losing our veto over India’s use of spent fuel from
the nuclear reactors, fuel that we have provided.

We would jeopardize the prospects for strengthening our relations
with India, an influential democracy in a eritical region at a crucial
time.

If we do not go forward, it would benefit, not ourselves, but those
who would move into the breach.

We hope that we will have the support of this committee and of
the Congress on this matter of real importance to American interests.

Thank you, Mr. Chairman.

[Mr. Christopher’s prepared statement follows:]

PREPARED STATEMENT oF HON. WARREN CHRISTOPHER

I appreciate the opportunity to appear before these committees on the proposed
export of fuel to India for the Tarapur atomic power station. We have found
most useful the consultations we have had with the Congress on this issue, and
particularly the hearings that were held last week in executive session.

I wish to inform you that the President has decided to authorize the exports
in question and is transmitting to the Congress today an Executive Order and
a Message explaining why he believes the exports should be made. I would like
to use this opportunity to explain the geopolitical and non-proliferation con-
cerns that underlie the President’s decision.

In 1963 the United States and India entered into an agreement for nuclear
ecooperation. Under this agreement the United States agreed to supply all of
the enriched uraninm needed to fuel the reactors at the Tarapur atomie power
station during their estimated thirty-year lifetime. In return India agreed that
it would use only U.S. supplied fuel at Tarapur, that safeguards would be
maintained on the fuel, that it would not be reprocessed without U.S. agreement,
and that the supplied material and equipment would be used only for peaceful
purposes and not for “atomic weapons or for any other military purpose.” In
1074 the United States obtained from India an explicit commitment that U.S.
fuel supplied to Tarapur would be used at Tarapur for the needs of the power
station, and thus not for any nuclear explosive device.

Thus far, the United States has supplied under the agreement more than
200 tons of low enriched uranium to fuel the Tarapur reactors. The fuel is
under safeguards and has not been reprocessed; and India has met all of its
other obligations under the 1963 agreement.

The Nuclear Non-Proliferation Act of 1978 provides that, after a grace period,
a recipient of U.S. nuclear exports must have all of its nuclear activities under
international safeguards as a condition of continued export. India has accepted
safeguards on Tarapur and other facilities that eontain material supplied from
abroad, but it has a number of indigenously developed facilities that are not
under international safegnards. India takes the position that it will aceept
safegunards on all of its nuclear facilities only when all other states, ineluding
the nuclear weapon states, do the same.

During the grace period provided in the 1978 Aet, two shipments of enriched
uranium have been made to India. Two additional export license applications
were filed during the grace period: one in September 1978, and one in August
1979.

The new Indian Government under Mrs. Gandhi came into office early this
yvear. Based on a series of discussions, we have concluded that the Indian Govern-
ment will not go beyond Mrs. Gandhi's statement that India intends to use
nuclear energy only for peaceful purposes, which does not exclude the possibility
of peaceful nuclear “experiments.”” India has reiterated that only so long as
the United States meets its supply obligations under the Tarapur agreement
will India consider itself bound to the reciproecal obligations under the 1963
agreement.

We must now decide whether to terminate our nuclear supply relationship
with India or to approve these exports for Tarapur. A number of policy con-
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siderations have led the Administration to conclude that the exports ghould be
approved.

If we disapprove these shipments, India is very likely to consider itself free
of its obligations under the 1963 agreement. In that event, India might reprocess
the U.S.-origin fuel in India and use the plutonium in the Tarapur reactors.
This would be an unfortunate precedent, because it would be seen by some as
a demonstration that thermal reeycle is a practical alternative, at least as an
interim measure, to avoid dependence on external supply.

If we disapprove these shipments, India might also withdraw from the safe-
guards agreement and might decide to disregard our veto over any other use
of the material already supplied beyond its use as fuel for Tarapur. It also could
end the present U.S, veto over any retransfer to another country of this material.

On the other hand, if these shipments are approved, we will at 1 minimum
have preserved India’s obligations under the existing agreements for another
year or two. We can use that time to good advantage in continued discussions
with the Indian Government.

Beyond our non-proliferation concerns, a refusal at this time to fulfill our
obligations under the supply agreement would cast a long shadow on our overall
relationship with India. India is the largest democracy in the world. Its govern-
ment, like ours, rests on the consent of the governed, expressed again in Janua ry
in the most massive popular election the world has ever seen. We share with
India a faith in human rights, a belief in the rule of law, and a pride in strong
democratie institutions.

The turmoil in Iran and the Soviet invasion of Afghanistan have heightened
U.8. security concerns in South and Southwest Asia. We consider it vital to
bolster our relations with this region, particularly with those ecountries, such
as India, which can promote security and stability in South Asia.

U.S.-India relations have not always been smooth. Our policy perceptions
and interests do not always coincide. At the same time, we should recognize that
in pursning its independent course, Mrs. Gandhi's government has taken posi-
tions on several important matters which we welcome and has signalled to us
that it wants a constructive relationship.

India has moved from an uncritical view of recent events in Afghanistan to
one opposing the Soviet invasion and ealling for prompt Soviet withdrawal.

Mrs. Gandhi has personally spoken against critics of the Iran rescue mission.

India has sought to improve relations with Pakistan, and has sent two high
level emissaries to Islamabad to discuss regional problems with the Pakistan
Government.

It has continued to play a moderate role in the Non-Aligned Movement.

India has signalled that it wants to develop a closer relationship with the
United States. Clark Clifford and Averell Harriman have had candid and useful
sessions with Mrs, Gandhi, and, as you know, she has warmly welcomed several
of your Congressional colleagues to India.

We believe that the best way to encourage India to pursue policies harmonious
with T1.8. interests is to build a framework of constructive bilateral relations
which underscores U.S. constancy and reliability. The Tarapur issue is highly
important in this regard. Many in India see it as an index of 1.8. interest in
maintaining good relations and of our recognition of the importance of con-
structive T.S.-India ties to our broader foreign policy concerns in South and
Southwest Asia,

A positive decision on Tarapur will encourage India in the long term to act
in ways consistent with our interests as it faces up to the new situation posed
for South Asia by the prospect of a prolonged Soviet presence in Afghanistan,
It will also help allay Indian apprehensions about U.S. policies in areas sensi-
tive to India

On the other hand, the Soviets would undoubtedly exploit a refusal by us to
supply fuel to India and they may very well supplant us as the sonrce of Tarapur
fuel. We have just seen, in the generous terms of the $1.6 billion arms deal, the
use they make of their resources to influence India. T do not believe that we can
afford to complicate our relations with India just as the Soviets are demon-
strating the importance they attach to this key South Asian nation.

Before concluding, I would like briefly to address the concern some have ex-
pressed that approval of these exports would frustrate the intent of the Nuclear
Non-Proliferation Act that full-scope safeguards be required as an export cri-
terion. This concern is unwarranted. The statute provides a grace period before
this additional export eriterion—full-scope safeguards—bhecomes applieable. The
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NROC has adopted a more restrictive intepretation of the grace period than we
believe is warranted by either the text or the legislative history. The Adminis-
tration believes the two license applications in this case fall within that grace
period. In any event, I can assure you that the Administration will regard these
two shipments as within the graece period and not as a precedent for decisions
on applieations filed after September 10, 1979. Therefore, approval of these ex-
ports will not prejudice the future application of the full-scope safegnards
requirement. 1

We have, in fact, made no decision about the future of U.S.-Indian nuclear
cooperation beyond these pending applications, and do not expect to do so until
next year or later. However, it is important that we not rule out the possibility
of additional supply. It is unnecessary to make a firm decision now on an issue
that we will probably not face for at least a year when circumstances may have
changed.

I would emphasize that this action should not be perceived as a weakening
of U.8. pursnit of its non-proliferation objectives or of our intent to carry out
the mandate and initiatives of the Nuclear Non-Proliferation Act. These ob-
jectives are of permanent importance to 1.8. national security, and we will con-
tinue fo try to achieve them in a manner that best supports U.S. interests. It
is for this reason that the Congress built flexibility into the law, including pro-
visions for a grace period and for Presidenial action when necessary to handle
difficult export decisions in furtherance of 1.8. interests.

Certainly there are plausible arguments on hoth sides of this difficult issue.
But we are convinced that the weight of these arguments lies decisively on the
side of going forward.

If we do not proceed, we could close the door on any opportunity for influencing
India’s future nuelear activities.

We would risk losing our veto over India’s use of spent fuel from the reactors
we have provided.

We would jeopardize the prospects for strengthening our relations with India—
an influential demoeracy in a eritical region at a erucial time.

If we do not go forward, it would benefit, not ourselves, but thogse who would
move into the breach.

‘We hope we will have your support on this matter of real importance to Amer-
ican interests.

DEPARTMENT OF STATE,
Washington, D.C., June 18, 1980.

MEMORANDUM OF LaAw

Subject : Application of section 128 of the Atomic Energy Act of 1954 with respect
to fuel exports to India.

BUMMARY

This memorandum examines the question of whether section 128a. of the
Atomic Energy Act of 1954, as amended, 42 1.8.C. 2157(a), is applicable to two
proposed exports of enriched uranium fuel for the reactors at India’'s Tarapur
Atomic Power Station. This question is not directly relevant to the question of
the President's authority to approve exports pursuant to section 126h.(2) of the
Act, 42 U.8.C. 2155(b) (2), because the criteria for a decision by the President
are those set forth in section 126b.(2) itself. These criteria are applicable irre-
spective of whether the criteria set forth in sections 127 and 128 of the Act, 42
U.8.0. 2156, 2157, which govern decisions by the Nuclear Regulatory Commission,
have been found by the Commission to be satisfied in a given case. Nevertheless,
the question addressed herein is important in assessing whether a decision by the
President to authorize the two proposed exports wonld constitute a precedent for
future nuclear exports to countries which do not have all of their peaceful nuclear
facilities under the safeguards system of the International Atomic Energy
Agency.

This memorandum deseribes the legislative history of the Nuclear Non-Pro-
liferation Act of 1978, It finds that the intent of the drafters of the original bills,
relied upon by the Nuelear Regulatory Commission in finding section 128a. to be
applicable to the proposed exports, was substantially modified in the course of the
legislative process in light of Administration objections to the original proposals.
It concludes that the two proposed exports may properly be regarded as falling
within the grace period provided by the statute as finally enacted and, therefore,
are not subject to the safegnards requirement of section 128a.
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BACKGROUND

Under a 1963 agreement,’ the United States agreed to supply India with all the
enriched uranium needed to operate two U.S.-supplied nuclear power reactors
located at Tarapur during their thirty-year lifetime, and India agreed to use only
U.S.-supplied fuel for those reactors.? The Tarapur facility is operated under
international safeguards applied pursuant to a 1971 agreement among the United
States, India and the International Atomic Energy Agency (IABA).?

The Nuclear Non-Proliferaion Act of 1978 * amended the Atomie Energy Act of
1954,% inter alia, by adding new procedures and criteria for various nuclear
exports, including exports of special nuclear material.”

In summary, section 126 of the Act, as amended.” provides that the Nuclear
Regulatory Commission, after receiving the views of the Executive branch that a
proposed export will not be inimical to the common defense and security, deter-
mines whether applicable statutory requirements are met. If the Commission
decides that the relevant statutory criteria are met it issues the export license ;
if it decides that it is unable to make the requisite statutory determinations it
submits the license application to the President.

The President may authorize the proposed export by Executive order if he
determines that to withhold it wounld be seriously prejudiecial to the achievement
of United States non-proliferation objectives or would otherwise jeopardize the
common defense and security. In making such a determination the President is
not bound by the eriteria which must be considered by the Nuclear Regulatory
Commission, although those eriteria may provide relevant policy considerations.
Finally, the statute provides that a deecision by the President to authorize a pro-
posed export may be overruled by a concurrent resolution adopted by the Con-
gress within sixty days of continuous session after the President’s decision is
submitted to the Congress.

Section 127 of the Act ® sets forth six basie export eriteria which the Nuclear
Regulatory Commission must find are met hefore it can issue a license under the
above-described procedures. These relate to such matters as safegnards, non-
explosive use, physical security and retransfer. In addition, seetion 128a. of the
Act ? specifies a further criterion for the export to any non-nuclear-weapon state
of, inter alia, special nuclear material. With respeet to such exports, section 128a.
requires that “TAEA safeguards are maintained with respect to all peaceful
nuclear activities in, under the jurisdiction of, or earried out under the control
of such state at the time of the export.”

At the time the Congress was considering the Nuclear Non-Proliferation Act,
as at present, there were a number of non-nuclear-weapon states that were not
parties to the Non-Proliferation Treaty ™ and did not otherwise have all of their
peaceful nuclear activities nnder TAEA safegnards. The United States had on-
going programs of cooperation with some of these countries, ineluding India.
In order to avoid an abrupt termination of nuclear cooperation with these coun-
tries Congress provided in the statute for a grace period, during which the appli-
cation of section 128 would be deferred. Specifically, section 128b. provides in
pertinent part as follows :

“The criterion set forth in subsection (a) of this section shall be applied as
an export criferion with respect to any application . . . which is filed after
elghteen months from [March 10, 1978], or for any such application under which
the first f—‘,\'::ﬂ‘rt would occur at least twenty-four months after [March 10,
1998]. . . »

On September 20. 1978, the Edlow International Company submitted an apolica-
tion for the export of enriched uranium fuel for the Tarapur Atomic Power
Station in India. On Angust 17, 1979, Edlow submitted a second license applica-
tion for a further export of fuel for the Ta rapur reactors, The Execntive branch

* Agreement for Cooneration In the Clvil Uses of Atomie Energy between the United
States and India, 14 U.8.T. 1484, TIAS 5446,

27d.. Art. I,

222 TLA.T. 200. TIAS. T049.

* Public Law 05-242, anproved March 10, 1978, 92 Stat. 1201,

EAet of August 20, 1054, AR Stat. 10, 42 T.8.C. 2011 et ged)., (hereinafter “the Act™).

® “Snecial nuclear material" fx defined by section 11aa of the Act. 42 U.8.C. 2014aa. to
include nraninm enriched in the isotope 235 (which ig the fuel for the Tarapur facility).

T42 T.R.C. 2105,

" 42 TL.R.C. 2156,

® 42 TI.R.C. 215T(a).

8 21 T1.8.T. 453. TTAS 6839 (1070).

1142 U.R.C. 2157(h). The remainder of the subsection preseribes procedures for Pres)-
dential walver, subject to Congressional overrides,




76

recommended issuance of the first license on March 28, 1979, and recommended
issuance of the second license on May 7, 1980. During 1979 the Nuclear Regula-
tory Commission requested answers from the Executive branch to a series of
questions in connection with the first license application. These questions were
also addressed by the Executive branch in its comments and recomimendation with
respect to the second application.

On May 16, 1980, the Nuclear Regulatory Commission decided that it was un-
able to find that the license applications met the applicable statutory eriteria,
In particular, the Commission coneluded that seetion 128 of the Act was applicable
to the two license applications. Since India has several nuclear facilities (other
than Tarapur) which are not under TAEA safeguards the Commission found
that the stautory eriterion of full-scope safeguards was not met.

As noted above, the President, in reaching a decision under section 126b, (2)
of the Act, is not bound by the criterin which must bhe applied by the Nuclear
Regulatory Commission.!? Nevertheless, every Presidential decision under section
126b.(2) can be characterized as representing a disagreement with the Com-
mission. The President may disagree with the Commission in a given case on
an issue of fact or law as to whether a statutory criterion is applicable or an
applicable criterion is met. In another case, the President's decision may repre-
sent a policy judgment that export should be made even though it does not
meet an applicable statutory eriterion. Such an analysis of a decision by the
President might not often serve any useful purpose, since the legal basis for the
President’s decision (section 126b.(2) of the Act) is entirely separate from the
basis for action by the Commission (section 127 and 128 of the Act). In this
case, however, if the President decides to approve the export of fuel for Tarapur
it is important to know whether that decision represents a judgment that see-
tion 128 does not apply and should be waived.

The importance of this distinetion to U.S. nonproliferation policy is evident.
If these two shipments are not subject to section 128 then they are among the
last shipments which can be made before the full scope safegunards criterion
becomes fully applicable. On the other hand, if their approval constitutes a waiver
of section 128 they could he a precedent for continued shipments to countries
which do not have full-scope safeguards. In view of the central importance of full-
scope safeguards to the comprehensive regime of export controls established by
the Nuclear Non-Proliferation Act™ a decision based upon the latter theory
wonld have much greater significance to the Congress. to other countries, and to
those charged with the implementation of 1.8, non-proliferation poliey.

The Department of State has expressed ifs opinion that section 128 is not
applicable. The Nuclear Regulatory Commission has rejected this view.

ANALYSIS

An interpretation of section 128b. of the Act must begin with the lIanguage
of the text." That language identlfies two categories of export license applications
to which the full scope safeguards criterion “shall be applied.”

First, the criterion shall he applied to “any application . . . which is filed
after eighteen months from the date of enactment of this section. . . .” If the
provision ended there its meaning and intent would be perfectly clear. A license
could in no event be issued by the Nuclear Regulatory Commission to a country
where full scope safeguards were not in effect if the license application was
filed later than September 10, 1979. However, the statute goes on to deseribe a
second category of applications in language which raises a number of ques-
tions—“or for any such application under which the first export wonld occur
at least twenty-four months after the date of enactment of this section. . . .”

The first question raised by this additional language is whether the category
of license applications it describes is a subcategory of applications filed prior

1 Seetlon 126b.(2) of the Aet specifies the sole eriteria aoniicable to a Presidentinl
Aeciglon to authorize an exnorf, Le.. that to withhold it would be seriously preindleial to

the achievement of Unlted States nonnroliferation ahirctives or would otherwise ieopardize
the common defense and recurlty, Tn ite decislon of Mav 16, 1980, the Nuerlear Reenlatory
Commission emphasized that the President had the anthority to authorize the nronosed
exnorte to Tarapur notwithstanding the findings of the Commission under sectlons 127
and 128 af the Act,

13 Rep 8, Rept. No. 005467, p. IR (1977) : H.R. Rent, No, 05-587. n, 25. (1977

W Caminetti v. United States. 242 1.8, 470 (1917) ; =ee generally 2A Sands, Stntutes
and Statutory Construction 1 (1973).
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to September 10, 1979, or is a separate category. This question is answered by
the report of the Senate committees in which this provision was considered.
The Senate report describes the bill as referring to “any application which is
filed after 18 months from enactment, and to any application filed prior to that
date for an export which would occur at least 24 months after enactment.” *

This legislative history makes clear that the second category of applications
referred to in the statute is a part of the category first described. Therefore, the
statute unguestionably applies to all license applications filed after September 10,
1980. The second category describes certain applications to which the additional
export criterion must also be applied by the Nueclear Regulatory Commission
even though the applications were filed prior to September 10, 1979.

The question then arises as to which applications filed prior to September 10,
1979, are subject to the additional criterion. Again, the language of the statute
is unclear. How are applications filed before September 10, 1979 under which the
first export “would oceur” after March 10, 1980, to be identified?

Some indication of legislative inteflt is revealed by the above-quoted Senate
report, which explains the rationale for extending the application of the addi-
tional eriterion to certain license applications filed prior to September 10, 1979:

“The reason for this provision is to ensure that a large number of applica-
tions covering future exports will not be filed in the eighteenth month to avoid
this requirement. However, the 6-month lagtime is allowed for licenses legiti-
mately filed prior to the 19th month where the actual shipping process is a
lengthy one, The NRC should also not permit any other highly unusual pro-
posals which are intended to circumvent this statutory provision.”™

This passage from the Senate report reflects a concern that if the filing date
of the application were the sole basis for determining the application of the
full-scope safeguards export criterion that requirement could be evaded by the
filing shortly before the deadline of license applications for exports which were
not needed to meet bona fide current requirements of a foreign country. For
example, an exporter might apply for a license covering foreseeable needs of a
particular country for the next ten years., This would frustrate the evident
intent of Congress that full scope safeguards be required as a condition of
future exports after a reasonable initial grace period.

The guidance in the Senate report to apply the additional export criterion to
otherwise timely filed license applications “which are intended to circumvent”
the statute suggests that the statute should be applied by evaluating whether the
application, at the time it was filed, contemplated an export which could reason-
ably be expected to occur before March 10, 1980. This was useful guidance for
situations where the shipment actunally could occur before that date. However,
now that March 10, 1980 has passed, the intent of Congress regarding applica-
tion of the noncircumvention clause is more diffienlt to ascertain. The
Nuclear Regulatory Commission has interpreted the statute as requiring
application of the full-scope safeguards eriterion to all exports which have
not in fact occurred by March 10, 1980. The rationale for this conclusion is
set out in a memorandum from the NRC General Counsel dated May 12, 1980, a
copy of which is attached to this memorandum ”

There are two problems with the NRC interpretation. First, the statute does
not say that March 10, 1980, is a deadline for actual exports to countries which
do not have full scope safeguards. In this regard, it should be noted that sec-
tion 128 employs two different forms of verbs. The statute provides that the ad-
ditional criterion shall be applied to any application which “is filed” after
September 10, 1979, but speaks of exports which “would oceur” after March 10,
1980, Such differences in the form of verbs used within a statutory provision have
long been regarded by the couris as evidence of differences in intent.?®

The textual suggestion that such a difference was intended in this partienlar
statute is supported by the directly relevant legislative history. The above-quoted

t‘: ﬁ;igppt. No, 95-467, p. 18 (1979) (emphasis added).

17 The NRC General Counsel is responsible for providing legal advice to the Commission,
10 C.F.R. § 1.82; 1 CCH Nuclear Regulation Reports, para. 103, The Commission’s réason-
Ing on this isspne, contalned In footnotes 3—4 and the related text In {ts March 16 oplnion,
Is demonstrahble based om the General Counsel’'s memorandum. Moreover, Commissioner
Gallnsky, in his separate opinion in which Commissioner Bradford jolned, explicitly relled
on that memorandum (see footnote 4 to the separate opinion).

WL, Minor v, Mechanics’ Bank. 26 U.8. (1 Pet.) 46 (1828): United States er rel.
Biegel v, Thoman, 156 U.8. 353 (1804).
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Senate report deseribes the Marech 10 date as providing no more than a guide-
line for determining whether a given application was intended to circumvent the
statute. Moreover, as originally introduced, the bill had contained a firm, efl-
fective date certain by which exports would have to occur in order to avoid ap-
plication of the full scope safeguards criterion.” The departure from this formula-
tion in the bill finally enacted is a further indication that Congress did not in-
tend March 10, 1980, to be an absolute deadline.

Second, the NRC rationale is that it is giving effect to a perceived intention
of “the Congressional drafters” of the statute to require full-scope safeguaras
as an export criterion. However, the NRC analysis oversimplifies the complex
considerations that influenced the drafting of seetion 128b., and relies upon in-
terpretations of earlier, qunite different legislative proposals as evidence of the
intent of the present law.

At the time the Nuclear Non-Proliferation Act was under consideration in the
Congress, there was a broad consensus on the desirahility of full-scope safeguards
as an instrument for diminishing the risks of nuclear proliferation. However,
there was stong disagreement as to how to pursue the goal of adherence to such
safeguards by non-nuclear-weapons states. The legislation proposed by the Ad-
ministration would have included full-scope safeguards for non-nuclear-weapons
states in the enumeration of required (although waivable) provisions in new
agreements for cooperation,® and contemplated a subsequent proposal by the
President, following a program of renegotiation, for an amendment to the statute’s
export criteria.™ Legislation introduced in the House and Senate, however,
would have unilaterally imposed the requirement of full-scope safeguards as a
criterion for exports from the United States, to be effective “at the end of the
eighteen [18]-month period heginning on the date of enactment of this Act
[section]. .. .”®

The Administration expressed strong opposition to the Congressional effort
to induce adherence to full-scope safegnards through unilateral constraints on
.8, exports, especially to countries which had relied upon assured availability
of fuel from the United States in making substantial investments in nuclear
power reactors.®

A central focus of the debate between the Legislative and Executive branches
in mid-1977 was on the issue of whether a unilateral requirement wonld promote
hroader adherence to full-scope safeguards, as urged by several key members of
Congress, or would encourage a search for alternative sources of supply and
the development of indigenous capabilities, as feared by the Administration.
Ultimately, the differences over this issne were resolved by compromise. The
administration accepted the basic principle of full-scope safegnards as a unila-
tral export eriterion. The Congress accepted modifieations to the original pro-
posals on this subject in three respects ;

(1) The standards for Presidential waiver were relaxed from significant in-
creased risk of nuclear explosive capability or serious adverse impaet on vital
United States interests to the same eriteria as apply to other Presidential deci-
sions under the Aect;

(2) The procedure for Congressional override was changed from simple
resolution of either House to concurrent resolution of the Congress, and made
applicable only to the first license issued each year under a waiver; and

® See discussion accompanying notes 22-24, infra.

= 8. 1432. H.R. 6910, § 401, 95th Congress. 1st session (1977).

1 Jd., § 503 (proposed new section 1274d. of the 1954 Act).

B2 R, 807, §16(b). 95th Congress, 1st session, (1977); H.R. 4409, § 205(b) (1), 94th
Congress, 1st sesslon (1977). The hracketed text Indieates Ianguage in the House bill
which differed in nonsubstantive respects from that of the Senate proposal

2 Bee Hearings before the Subcommittees on International Security and Eeonomlc
Affairs, and on International and Economic Pollcy and Trade of the House Committee on
International Relations, 85th Cone., 1st sesslon, p. 118 (testimony of Joseph 8. Nye,
Denuty to the Under Secretary of State for Security Assistance, May 19, 1977) : Hearings
bhefore the Subcommittes on Arms Control, Oceans, Internationnl Operations and Environ-
ment of the Senate Committee on Forelgn Relations, 95th Congress, 1st gesslon. nn, 39-40
{Executive Branch Comments appended to statement of Joseph Nve, May 23, 1977 ; Henar-
ings before the Subcommittee on Enerey, Nuclear Proliferation. and Wederal Services of the
Sennte Committee on Governmental Afalre. 95th Coneress, 1st sesslon, p. 106 (statement
nf Paul Warnke. Direcior of ACDA, April 25, 1077) : Henrines before the Snheammittes on
Energy Research and Development of the Senate Committee on Energy and Natural Re-
sources, Bith Congress, 18t sesslon, p. 62 (statement of Louls V. Nosenzo, Deputy Asslstant
Seeretary of State, June 10, 1977).
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(8) the automatic application of the criterion after 18 months was replaced by
application to license applications filed after 18 months, subject to a limita-
tion to guard against circumvention.®

It is evident that in adopting the modifieations enumerated above the Congress
intended to change the effect of the original bill. It is also reasonable to infer
that these changes were made in response to the objections which the Adminis-
tration had expressed and in exchange for Administration acceptance of and
support for the amended bill.

Viewed against this background, the original intent of the Congressional
drafters relied upon by the NRO seems less significant. Certainly, legislative his-
tory concerning the bill prior to its amendment is not a reliable guide for ascer-
taining the meaning of the statute as finally enacted.” Viewed as a whole, the
underlying intent of section 128 of the Act appears to have been the adoption of
full-scope safeguards as a normal export criterion, with a grace period and waiver
authority tailored to meet Administration concerns. There is no evidence in the
post-amendment legislative history that Congress intended to apply the addi-
tional eriterion to any exports for which license applications were filed prior to
September 10, 1979 except those which were intended to circumvent the deadline.

The Senate Committee report, like the language of section 128b., is focused
primarily upon the possibility of eleventh hour filings of applications for exports
which were not needed to meet current requirements. It does not specifically
address protracted delays in anticipated shipment attributable to other factors,
However, the Committee report also contains a general admonition to the NRC
not to permit other forms of intended circumvention through “highly unusual
proposals.”’ The Commission has expressed concern that looking only to the
applicant’s intent at the time of filing could produce an anomalous result. The
example is given of a license application filed in 1975 on which the Executive
Branch might not give views to the NRC until 1985 This concern would seem
capable of being dealt with under the general guidance of the Committee report
not to permit circumvention through “highly unusual proposals.”

At the time the first of the two applications here involved was filed on Sep-
tember 20, 1978, delays in previous exports from the United States had required
that the Tarapur facility be operated at a reduced capacity in order to conserve
fuel and avoid an interruption of service, The preceding annual fuel shipment
had to be made by air in order to maintain efficient operation of the fabrication
plant at the facility, even with the reactors operating at reduced capacity. The
Government of India, faced with demands for electrical power in the region
which exceeded even the maximum output of Tarapur, wanted to overcome the
shortage of available fuel so that full scale operations could be resumed.

At the time the second license application was filed on August 17, 1979, the
remaining supply of fresh fuel at Tarapur was virtually exhausted. Even if
the first license had been issued immediately and the export accomplished by
air freight, a second annual shipment at an early date was necessary in order
to allow the reactors to be restored to full capacity, maintain an adequate supply
of fresh fuel for the fabricating plant, and allow time for shipment by the far
more economical surface transportation. The second license application specified
shipment in February 1980, If the first license had been issued shortly after the
second application had been filed and the second license issued in time to permit
shipment beginning in February 1980, as proposed, this schedule would have
achieved delivery in India of an additional one-year's supply of fresh fuel about
four months before the supply of fuel from the first shipment was exhausted.
This amount of lead time is considered prudent by the nuclear industry in its
scheduling of fuel deliveries for facilities in other countries.

% These changes were all made 1n the Senate bill, 8. 897, the text of which was adopted
'I_H] the Senate In lien of the House bill, 124 Congressional Record 8§ 1341 (Feb., 7, 1978).

: eanum- then adopted the Senate amendment, 124 Congressional Record H 919 (Feb. 9,
1978).

= The NRC General Counsel's opinion of March 12, 1980 (copy_ attached), quotes at
page 3 the testimony of an Administration witness that the original House bill would have
had a “gulllotine’’ effect; It then concludes at page 4 that a flexible application of section
128b. would be “inconsistent with the Congressional intent that there be a ‘guillotine'
approach in the Implementation of the full-scope safeguards requlrement.” Thus an Ad-
ministration objection to a bill which was not enacted is transformed by the NRC analysis
to hpcgmr the intent of Congress with respect to the substantially different bill that war
enacted,

2 NRC General Counsel's opinion of May 12, 1980 (atttached), p. 4.
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Thus, the two proposed shipments to India do not give rise to any question
of circumvention. Both applications were filed before September 10, 1979. Each
involved a one-year supply of fuel for India’s Tarapur reactors, and specified
a date before March 10, 1980, on which commencement of shipments was con-
templated. The specified dates were consistent with the prior course of dealing
between the parties, and gave no evidence of being attempts to circumvent the
statute. The fact that the NRC made no decision on either application until after
March 10, 1980, was attributable entirely to protracted delays by the U.8. Gov-
ernment in reaching a decision.

It would serve no purpose to speculate about other export license applica-
tions that might be considered under the case-by-case approach suggested herein.
It should be noted, however, that among the license applications for fuel exports
which were pending in the Executive branch on September 10, 1979, no other
involved India. One proposal, for export to South Africa, has been pending for
five years. The others are for proposed exports to Argentina and Spain. With
only these three possible decisions as the maximum number which could be
presented to the Commission (and then, only if the Executive branch first de-
cided fthat the exports should proceed without full-scope safeguards and did not
constitute circumventions), the case-by-case approach seems entirely manage-
able. Shonld any of these cases reach the NRC, the Commission would be free
to take into account all relevant cireumstances, including protracted delay, in
deciding whether issuance of a license would constitute cirenmvention of section
128,

A final consideration is that time provisions in statutes ordinarily should bhe
construed so as not to permit delay on the part of the publie officer to prejudice
private rights or public interests.” This general rule warrants that some atten-
tion be given to the interests of applicants and foreign governments, and to the
Executive branch concerns which hore upon the above-described compromise
legislative resolution of the full-scope safeguards issue. An automatic eutoff of
these interests on March 10, 1980, because of government delays in processing
the license applications would seem an unnecessa rily harsh result.

CONCLUSION

The hetter interpretation of section 128b. with respect to license applications
filed prior to September 10, 1979, would seem to be thaf the Commission shonld
look to all the circumstances of a given proposal and decide whether, in those
circumstances, approval of the proposed export would amount to a circumvention
of the statute. This is obviously a more difficult task than regarding Mareh 10,
1980, as an absolute deadline on shipments. However, it is more compatible with
the statute's language and with the legislative history indicating that section
128b. represents a compromise intended to permit some flexibility. T'nder this
interpretation, section 128 is not applicable to the two proposed exports to India.
Therefore, a decision by the President to authorize those shipments would not
constitute a waiver of the statute or a precedent for the approval of subsequently
filed license applications.

JAMEs H. M1oHEL,
Deputy Legal Adviser.

STATE DEPARTMENT Facr SHEET oX TARAPUR

SUMMARY

The President has approved the export of certain nuclear fuel and components
to India, To withhold these exports wounld jeopardize 11.8. interests in the region
and would be harmful to U.8. non-proliferation objectives there. This paper
provides background on the issnes and addresses questions which have arisen.
Nonpraliferation congiderations

Our fundamental non-proliferation poliey objectives, consistent with the
Nuclear Non-Proliferation Act (NNPA), are to prevent the spread of nuclear
weapons and sensitive nuclear faecilities which eould eontribute to nuclear explo-

sive capabilities. Approval of the proposed exports for the Tarapur power reactors
supports these non-proliferation policy objectives.

* Diamond Match Co. v. United States, 181 F. Supp. 952 (Cust. Ct. 1960).
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To withhold these exports would adversely affect several key non-proliferation
policies :

India has indicated that the refusal of the United States to provide fuel
needed for the Tarapur facility will relieve it of its corresponding obligations
under the relevant agreements. In that event :

India might reprocess U.8.-supplied spent fuel for recycle of plutonium in the
reactors—a step which would undercut our worldwide effort to hold back
reprocessing and discourage such use of plutoninm in present day reactors;

It might also remove the Tarapur facility from its present coverage under the
safeguards of the International Atomic Energy Agency—a precedential step
with ominous implications for the entire structure of IAEA safeguards. This
wonld be the first case anywhere in which TAEA safeguards were withdrawn ;

India might also decide to end the present U.8. veto over any use of material
already supplied other than to fuel Tarapur, e.g., our veto over use of this mate-
rial for nuclear explosions. It also could end the present U.S. veto over any
retransfer to another country of this material. It could terminate the present
U.8. right to buy any derived plutonium in excess of Indian civil needs as well
as end the present Indian commitment not to use Tarapur to irradiate any non-
1.8, fuel.

A cut-off will make a continuing non-proliferation dialogne with India im-
possible at a time when we need more than ever to sustain our discussions on
this concern in the Sub-continent and when India itself is becoming a nuclear
supplier. A cut-off of U.S.-supplied fuel for Tarapur at this time would deprive
the United States of the opportunity to diseunss its differences with India on
nuclear issues in an atmosphere conducive to progress. Constructive talks would
not be likely after a cut-off.

A cut-off will not advance the objectives of the NNPA and our non-proliferation
interests in India; it would simply result in the Indians obtaining fuel from
other sources and/or recycling plutonium.

While some may view continued Tarapur supply as a weakening of U.8. non-
proliferation policy, there is a greater risk that a cut-off could reinforce the
perceptions of many countries of the unilateralism of U.S. non-proliferation
poliey and that the U.S. cannot be counted on as a reliable supplier.

A cut-off will only encourage those in India and in other countries who argue
the need for a full fuel cycle independent of outside suppliers and international
safeguards.

Other foreign policy considerationa

The crisis in Iran and the Soviet invasion of Afghanistan have profoundly
affected U.S8. security interests in South and Southwest Asia, We consider it
vitally important to support stability and systematically bolster our relations
with this region.

We have sought in this context to maintain and strengthen constructive rela-
tions with India. It is the largest, strongest, and one of the most stable countries
in the area. The policies it adopts on such issues of concern to the U.S. as relations
with Pakistan and China, Afghanistan, Kampuchean recognition, U.8. naval
presence in the Indian Ocean; and international economic affairs are important
and influential,

Indo-United States relations have not always been smooth. Our policy percep-
tions and interests do not always coincide. We believe, however, that the best
way to influence India to adopt policies beneficial to U.S. interests is to try to
build a reliable and mature bilateral relationship.

Tarapur has become a erucial indicator to the Indians of the seriousness with
which we view our relationship with them. A positive decision on Tarapur will
help allay apprehensions about U.S. constaney and U.S. policies on issues sensi-
tive to India, such as our relations with China and Pakistan,

A break in our fuel supply would damage our broader relationship with India
without any commensurate gains—and with potential losses—on the non-
proliferation side. Moreover, the Soviets would seek to take further political
advantage by supplying India with any needed fuel. We have just seen in the
$£1.6 billion arms deal the use they make of their resources to influence India.
We can't afford at this critical time to deal ourselves out of the game by reducing
our links with this key South Asian player.




82

BACKGROUND

The Tarapur Agreement and the NNPA

Under a 1963 agreement with India, the United States agreed to supply India,
in accordance with the terms of a supply contract which was subsequently con-
cluded, with all of the enriched uranium needed to operate two U.S.-supplied
nuclear power reactors located at Tarapur during their thirty-year life span. In
return India agreed, among other things, to use only U.8.-supplied fuel, to allow
the application of TAEA safeguards to this material, not to use it for any nueclear
weapons or other military purpose, and not to retransfer or reprocess the fuel
without U.S. consent.

In 1974, India exploded a nuclear device usging plutonium produced from a
Canadian-supplied research reactor and most likely some U.S.-supplied heavy
water. Both were supplied without safeguards arrangements but with the under-
standing that they would be used only for peaceful purposes. The Indians claimed
that their explosion did not violate this understanding since it was a “peaceful
nuclear explosion.” As a result, the U.8. sought and obtained clarifieation from
India concerning the Tarapur agreement that U.S.-supplied fuel would be used
only at the Tarapur nuclear power station and thus not for any nuclear
explosion device.

In 1978 the Congress passed and the President signed the Nuclear Non-
Proliferation Act (NNPA). Among its provisions is a requirement that a non-
nuclear weapons state such as India have all of its nueclear facilities under
international safeguards (full-scope safeguards) in order to receive 1.8. nuclear
fuel unless the President, subject to Congressional veto, waives this requirement,
The NNPA, however, delays the application of this eriterion. Specifically, the
law provides that the full-scope safegnard provision in the law (Section 128 of
the Atomic Energy Act, as amended) will not apply to export applications filed
prinl'1 to September 10, 1979 for exports which “would” begin prior to March 10,
1980.

Although India has accepted international safeguards on the U.8. material
supplied to Tarapur and other material supplied from abroad, it also has a
number of indigenously developed nunelear facilities which are not subject to
safeguards. Over the last two years we have urged India to agree to place these
facilities under safeguards, but it has refused.

There are two pending applications for nuclear fuel for Tarapur, both of which
were filed before the relevant deadline in the law. The Executive Branch recom-
mended to the NRC in March 1979 that the first license be issued.

Subsequently, the Executive Branch in May 1980 recommended to the Nuelear
Regulatory Commission that the two fuel licenses, as well as licenses for replace-
ment parts for the reactors, be issued. In its recommendations the Executive
Branch stated that the statutory export criteria had been met. that the full-
scope safeguard requirement did not apply to those licenses, and that withholding
the exports would not be supportive of 1.8, non-proliferation objectives and
would jeopardize broader 11.8. interests in the region.

On May 16, 1980, the Nuclear Regulatory Commission decided that it was un-
able to determine that these export licenses as well as the licenses for replace-
ment parts for the Tarapur reactors meet the statutory export criteria. The
Commission therefore referred all of these applications to the President for de-
cision pursuant to Section 126b(2) of the Atomic Energy Act, as amended.

The NRC maintained that the full-scope safeguard eriterion does apply to the
two fuel licenses since, in the view of the Commission, this requirement is
absolute with respect to any export made after March 10, 1980, irrespective of the
date of the license application, the scheduled export date, or any other considera-
tions.

The Commission noted, however, that its inability to issue these licenses shonld
not be read as a recommendation one way or the other on the proposed exports
and that the President may in such cases authorize the export by Executive
Order if he finds “that withholding the proposed export wonld he serionsly prei-
udieial to the achievement of United States non-proliferation objectives or wonld
otherwise jeopardize the common defense and security.”

!Slnee the NRC and Executive Branch views differ on its Interpretation, a detalled
analysis of Section 128 {s attached,
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In making a decision to move forward with the exports, the Executive Branch
has taken the following factors into consideration :

Nonproliferation aspects.—The continuation of the U.S. supply of nuclear fuel
to India has been interpreted by some in the United States and abroad as an
indication that the United States is backing away from its commitment to non-
proliferation, This is not the case. The Administration remains firmly committed
to preventing the spread of nuclear explosives, and to the universal acceptance
of safeguards on all peaceful nuclear activities.

Terminating nueclear supply to India at this time would not promote achieve-
ment of these objectives, and there would be substantial non-proliferation costs
involved. India has stated its view that the end of U.S. supply under the 1963
agreement would constitute grounds for India to renounce its obligations under
this agreement. Continuation of controls on the U.S.-supplied fuel now in India
would therefore be placed in jeopardy. In such an eventuality the Indians would
almost certainly reprocess the U.S.-origin spent fuel in India and use the plu-
toninum as further fuel for the Tarapur reactors. Such a consequence of a cut-off
would be damaging to our worldwide efforts to hold back reprocessing and pre-
vent recycling. If the existing safeguards on the Tarapur reactors and fuel are
lost, it would be the first such instance and a serious blow to the international
safeguards regime.

In addition, the end of nuclear supply would make a dialogue with India on
non-proliferation issnes impossible and eliminate whatever influence we have
on India’s nuclear program. The continuation of this dialogue does not of course
promise that we will be successful in reconciling our differences, but an end
to these discussions would ensure that no progress would be made.

It is also important that the United States meet nuclear supply commitments
that are consistent with U.S. law and policy in order to avoid damage to our
reputation as a reliable supplier. As noted above, the Executive Branch believes
that these exports are not affected by the full scope safeguard criterion and meet
the other U.S. nuclear export criteria ; their approval would enhance our reputa-
tion in this regard.

India is one of the “second generation” supplier countries and will have the
capability to become a significant exporter of nuclear technology and components
during the next 10-15 years. So far the Indians have taken a thoroughly
responsible stance in international nuclear commerce. India's continuing asso-
ciation with us and other supplier countries in a cooperative atmosphere will
affect the future elimate in which Indian supplier policies evolve.

Regional political considerations.—The virtual collapse of Iran and the Soviet
invasion of Afghanistan have profoundly affected 11.8. security interests in
South and Southwest Asia. We consider it vitally important to promote stability
and systematically bolster our relations with this regiaon, particularly with those
countries which can play a role in checking any future Soviet expansion,

Constructive and useful relations with any country depend on a web of ties
which taken together form the fabric of a total relationship. Particularly at this
time of crisis in the region, it is not in U.S. interests to deal ourselves out of the
game by reducing our links to important eountries. We risk being viewed as
irrelevant to the needs and concerns of the region.

The maintenance and strengthening of good, cooperative relations between
the United States and India is clearly in our interest. India is the largest,
strongest, and one of the most stable countries in the South Asian area. It shares
with us important demoeratic valnes. It is a leader of the moderate group
in the Non-Aligned Movement and plays a significant role in international
forums. The policies it adopts on issues of concern to the United States such as
relations with Pakistan and China, Afghanistan, Kampuchean recognition,
U.S. naval presence in the Indian Ocean, and international economic affairs can
be important and influential,

Indo-United States relations have not always been smooth. Onr policy percep-
tions and interests do not always coincide. There have been many times when
we would have preferred that Indin take positions eloser to ours. At the same
time, we should recognize that in pursuing its independent role Mrs. Gandhi's
government has taken positions on several important matters which we can wel-
come and has signalled to us that it wants a constructive relationship. It has
moved from a pro-Soviet view of Afghanistan to oppose the Soviet invasion and
call for prompt Soviet withdrawal. Mrs. Gandhi has personally spoken out
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against crities of the Iran rescue operation. In sharp contrast to earlier negative
Indian positions, her government has had little comment on the U.S. buildup
in the Indian Ocean. Despite campaign pledges, it has not yet recognized the
Vietnamese-installed regime in Kampuchea.

We believe that the best way to influence India to adopt policies most bene-
ficial to U.S. interests is to build a reliable and multi-faceted bilateral relation-
ship. The Tarapur issue is highly important in this regard. Affecting the supply
of electricity to the industrialized area of Western India, it has taken on per-
haps exaggerated significance in Indo-United States relations. Many in India
see it as a litmus test of U.8, interest in maintaining good relations and of our
recognition of the importance of constructive Indo-United States ties to our
broader foreign policy concerns in South and Southwest Asia.

A positive decision on Tarapur will help to encourage India to act in ways
favorable to us in the longer run as it faces up to the new situation posed for
South Asia by the likelihood of a long-term Soviet presence in Afghanistan. It
will also help allay Indian apprehensions about U.S. policies in areas sensitive
to India. For example, Indian perceptions of our relations with China and
Pakistan are likely to be influenced by the conclusions the Indians draw regard-
lng our interests in India, as demonstrated by our handling of the Tarapur
issue.

A cut-off of nueclear fuel wonld have the reverse impact. Moreover, the sethack
to U.S. interests which disapproval of the exports would bring about will be
made more serious by the probability that the Soviet Union will move promptly
to reap benefits from our negative action. They have already offered to supply
the Indians with enriched uraninum for Tarapur if we fail to do so. We have
just seen in the $1.6 billion cut-rate arms deal the use they make of their
resources to influence India. We can’t afford to deal ourselves out of India just
as the Soviets are demonstrating the importance they attach to this key South
Asian player.

Congiderations related to the applicability of the full-scope safeguards pro-
vigion.—The President’s decision to authorize these exports is based on his
determination that withholding these exports “would be seriously prejudicial
to the achievement of United States nonproliferation objectives and wonld
otherwise jeopardize the common defense and security.,” This action does not
require a determination that the full-scope safeguard criterion of Section 128
of the Atomic Energy Act or other requirements of that Act or the NNPA are
met. Nevertheless, the Executive Branch disagrees with the Commission’s view
that the full-scope safeguard criterion of the law applied to the two fuel appli-
cations and that, in effect, a waiver of Section 128 is therefore involved in ap-
proving these exports. In the view of the Executive Branch the legislative
history of this section of the NNPA supports the view that the September 10,
1979 deadline in the law concerning filing of export license applications is the date
certain for application of the Section 128 criterion and is not meant to apply to
applications under which the first shipment was reasonably planned to occur
prior to March 10, 1980 absent some indieation of cireumvention of the Sep-
tember 10, 1979 filing deadline. In these cases, the exports in question were rea-
sonably planned to oecur before March 10, 19380 and the failure of the shipments
to be made in this time period was due to delays on the processing of these
applications within the U.S. Government.

The CramrMAN. Thank you very much, Secretary Christopher.

Ambassador Smith, do you have a statement to present to us at
this time?

Ambassador Smrra. T have no statement, Mr. Chairman,

The Caarryax. Senator Glenn, did you have a statement you wished
to make at this time, or would you prefer to wait?

Senator GLENN, I believe I can make my statement when my time
comes up in the first round of questioning.

The Caammax. Very well. Thank you.

Mr. Secretary, the reasons you give for the decision are all pertinent
and plausible. But, it would seem to me that these reasons as easily
could be given next year or the following year for continued ship-
ments to India as they can be given now.
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When you say that this decision rests upon a determination by the
administration that the applications for the shipments came within
the grace period and that 1t is not to be a precedent for decisions filed
after December 10, 1979, there is a suggestion there that this is where
we intend to draw the line. But, on the next page, you tell us not to
take that too seriously because you do not want to rule out the possi-
bility of additional supplies in the future, when, presumably, you
could not say that the application fell within the grace period.

Is that not true?

Mr. CarisroruEr. Yes; Mr. Chairman, what you say is true. But I
would emphasize the unique character of these two applications. They
reflect on agreement entered into in 1963, under which we were obli-
gated to supply fuel for these reactors. We are in a situation where
that agreement still is in effect. It has important benefits for the
United States as well as for India.

We think that in the grace period it is desirable, from the stand-
point of U.S. interests, to carry out that agreement. We are not trying
to pass on future situations. I think it is only prudent to keep future
issues open. Indeed, the statute itself does provide an opportunity for
a Presidential waiver even after the grace period.

What I would be emphasizing here now is the unique situation in
which we find ourselves: two applications within the grace period for
fuel under a contract which the Indians regard as binding.

The Caarrman. How long will the contract last under its terms?

Mr. Cuaristoruer. Well, the obligation, which is to provide fuel for
the reactors throughout their lives, which is estimzuerll to be 30 years
from the original date, runs until 1993.

The Cuamman. According to the news account, the article that ap-
peared in this morning’s New York Times, a five-member Nuclear
Regulatory Commission, acting unanimously, announced on May 16
that the shipments would violate the 1978 Nuclear Non-Proliferation
Act, which prohibits all nuclear sales to countries which refuse com-
prehensive nuclear safeguards after March 10 of this year.

Now T take it to be the administration’s position that it rejects the
conclusions of the Nuclear Regulatory Commission that the Presi-
dent’s decision is a violation of the law.

Mr. Curistopurr. Mr. Chairman, on the broad question as to
whether or not the exports should go forward, I think it is accurate to
say that the Commission made no recommendation on the substance
of the matter. What the Commission did was to indicate that in its
view of the law, the applications were not filed within the grace period.

We differ on that evaluation of the law, both as to the matter of its
text and its legislative history.

I think the Commission certainly would recognize that the power
resides in the President to go ahead with the exports, subject to the
statutory scheme. We are in a situation where the Commission has
played its role. Now the President has acted in issuing the Executive
order and we are in the third phase in which the Congress will decide
whether or not to exercise its power under the statute.

I think at the present time there is no violation of the general pro-
visions and structure of the statute,
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The Cuamman. If the Congress sustains the decision which the
President has taken, what does that do to the credibility of our whole
nonproliferation policy ?

Mr. Curistoruer. Mr. Chairman, that is a very pertinent and
searching question. My view has been that, on balance, it strengthens
our nonproliferation policy rather than weakens it.

I say this for several reasons. First, it does enhance the status of
the United States as a reliable supplier. One of the problems we have
around the world with other countries is our reputation for reliability
in the supply of nuclear fuel for peaceful purposes. As more and more
countries are finding the need for alternatives to oil, our reliabilit y
becomes of great importance. If we default on an agreement that we
entered into with India or do not carry out its purposes, I think that
reputation is called into question.

Second, if we do not go forward with these shipments, we give
India a strong argument for feeling itself free not to comply with
the commitments or obligations in the 1963 agreement, and thus feeling
itself free to do whatever it wants to do with the nuclear fuel that
it has in whatever form it now exists in India.

I think that would be a very unfortunate situation to have happen.
India might turn to various regimes that would be quite adverse to our
nonproliferation policy.

So, although I think the matter is one on which there are plausible
arguments on both sides, I think it would enhance our nonprolifera-
tion policy rather than set it back.

I would say, as a third point on that, Mr. Chairman, that the unique
character of these particular applications prevents it from having any
broad precedential effect.

Ambassador Smith, who is the Ambassador at Large in charge of
nonproliferation policy, should have a chance, if you are willing, to
address that key question.

The Crnamyan. Yes; Mr. Ambassador.

Ambassador Szyra. Mr. Chairman, T would merely stress Mr. Chris-
topher’s last point, that is, it is not just the decision at which you
should look when you ask the question about credibility, but it is the
decision plus its consequences. To my mind, that combination obviously
would result in & very bad setback for our nonproliferation policy.

If we have a country that is at liberty according to its likes to use
plutonium from our fuel to run its present generation reactors, if
It turns to the Soviet Union to replace us, if it says to inspectors from
Vienna, which it will be at liberty according to its interpretation of
its obligation to do, and says get out. of here, we have it from the best
authority in the agency that that would be a very bad body-blow for
the whole structure of safeguards around the world. So, I think, if
you look at this decision and its consequences, the clear weight of the
evidence is against canceling this contract at this time, if your main
interest is nonproliferation.

The Craamaan. Well. T follow your argument. T think it has force.
But if we permit the shipment to India, if we insist that this is even
a unique situation and is not to be regarded as a precedent, can we
really expect to insist that Brazil or Argentina or any other country
to which we may be making shipments in the future accept full scope
safeguards as a condition of our cooperation with it?
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Mr. CaristorrEr. Yes; Mr. Chairman.

There are only very few cases that have any comparability to this
at all. I think each of those cases we could demonstrate to the satis-
faction of the committee will not present the same problems.

In Brazil they have what are de facto full scope safeguards. Spain,
which is one of the few other cases where there are applications in
this earlier period, we feel quite confident is moving in the same direc-
tion, as in Argentina.

The fourth country involved is South Africa. We have made it
plain to South Africa that we are not going to furnish any nuclear
fuel unless it accepts full scope safeguards and go even further, and
to agree to the regime of the NPT,

So, I think the precedential effect on other countries will not be

reab.

The CuarMaN. Mr. Secretary, you are not really contending, are
you, that your problems in convincing these other countries are going
to be eased by this decision ?

Mr. Curistroruer. No; I don’t think they will be eased by this
decision. But I think they have been convinced or will be convinced
notwithstanding this decision. I think they recognize the unique
character of it and the fact that it does not provide an argument
for them to escape full scope safeguards.

The CHaIRMAN. Very well.

Senator Percy, do you have questions ?

Senator Percy. I would yield to Senator Cohen, if I may.

The CuAIrRMAN. Senator Cohen.

Senator Comex. Mr. Chairman and Senator Percy, thank you very
much. Since I just arrived, I would prefer to pass at this time.

The Cuaimraax. Senator Pell.

Senator Perr. Thank you, Mr. Chairman.

Exactly how long do you consider the grace period should extend,
Mr. Secretary ! According to the act, it 18 18 months or 24 months,
de]‘mnding on different circumstances.

Von’t the same question come up again in 3 or 4 years and will the
argument then be that the grace period should be extended? What
would be the view of the administration ?

Mr. CurisroraeR. On that point, Senator Pell, I think the law is
clear. The statute establishes the date of September 10, 1979 as the
deadline for applications. Any application for an export that is filed
after that time clearly is out of the grace period.

The other date in the statute is March 10, 1980, which in our view
1s & date intended to prevent the circumvention of the law through &
hi§hly unusual export.

n other words, if an application was filed prior to September 10,
1979, but with no possibility or expectation that the export could
take place by March 10, 1979, then it would not be within the grace
period.

We regard these two as being within the grace period because they
were filed before September 10, 1979, with the reasonable expectation
that tho export conld take place by March 10, 1980. The exports have
not taken place by that date, but for reasons which I think could not
be laid at the door of India.
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Senator Pell, there is only a very narrow category of applications
which might be involved of those filed before September 10, 1979,
and that 1s not a date that is likely to slip, nor are we ever likely to
argue—indeed, T commit us not to argue—that an application filed
after that time would be within the grace period.

Senator Perr. What we are talking about, really, is a dozen more
years for the life of these reactors, isn’t that correct—into the early
1990’s ?

Mr. CuristorHER. Yes; Senator Pell.

But we would not argue, and I commit us not to argue, that an
application filed in the future—that is, after September 10, 1979—is
within the grace period.

Senator Perr. But this application is supposed to take care of the
reactors at Tarapur until they become obsolete, in the 1990’s, isn’t
that correct ¢

Mr. CuristorneR. No, sir.

These two applications will cover only the period of the next year
or two. This question will have to be faced again at that time.

Now the President does have the power to make a waiver with re-
spect to applications filed in the future. But he could not contend, and
would not contend, at that time that they were filed within the grace
period.

Senator Perr. In other words, when the question comes up again
several years from now, they would not be able to use the grace period
argument, correct ?

Mr. Caristoruer. Exactly.

Senator Perr. For how long a period of time will the export that you
propose be sufficient ¢

Mr. Curistoruzr. For a year or two.

Senator Pern. But there is quite a difference between a year and
two.

Mr. Curistorrer. Senator, T would have to say that this question
may be back at this time next year.

But it is an important year in our relationships with India and
in our relations with Southwest Asia.

Senator Perr. Isn’t it correct, too, that the Nuclear Regulatory
Commission rejects the State Department’s interpretation that the
exports still can take place after March 10, 19807

Mr. Caristorner. That agency has a different interpretation of the
law, Senator Pell. As T read its decision, it says that not only must the
application be filed before September 10, 1979, but the export actually
must have been made before March 10, 1980. The Legal Adviser of
the State Department has advised us to the contrary. T think that that
argument.has the better of the case.

Bat, in any event, I think there is no doubt of the President’s power
to oo ahead.

Senator Prrr. T believe that some of the more technically proficient
people than T in this field believe that the material India already has
in its stockpile would allow that country to operate these reactors until
the mid-1980’s. T have been informed that the Indians already have 18
months of fuel on hand right now.
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Would this accord with your own thoughts or not ¢

Mr. CaristorHER. No. 7 x

Senator Perr. In other words, if this is granted, nothing more has

appen until 1985 or so ? y
r %:II?I();—I-IRIBT(IPHER. I would like to ask Ambassador Smith to address
that. But let me say that I find that to be more optimistic than I would
be prepared to be in candor with the committee, I, think we will find
applications back from India before the mid-1980’s. But I would ask
Ambassador Smith to comment on that, if I may. :

Ambassador Syrta. Senator Pell, T think about 1983 is the reason-
able period to think about how long India could operate Tarapur
with these two licenses. L

There is an additional problem here in that they manufacture their
own fuel elements out of our low-enriched uranium. They presently are
hurting for a lack of feed supply for their manufacturing facility
there. This is another reason why it is important that they get on with
the shipments, because if we don’t, it is my belief that that fuel fabri-
cation plant will have to go down in a couple of months.

Senator Perr. Would it be correct that they have now on hand an
18-month supply ¢

Ambassador Ssrra. I have heard that figure.

Senator Peri. In other words, this is a very important year. We
could wait a year, but they still would have 6 months?

Ambassador Smrri. Well, if you waited a year, the first consequence
would be that their fuel fabrication plant would have to go down, at
considerable economic consequence to them,

Also, you would be in jeopardy of the Indians saying that we had
violated the agreement. They had these applications in before the
deadline. I think one of them has been in since 1978,

IT we said well, wait a little longer, T think most likely they would
say well, we are sorry, but you have not fulfilled your obligation to
supply us, so we are free.

Senator Prrr. From a political viewpoint, what would be the re-
lationship between this sale and our nonproliferation policy toward
P.aki:;tan? Would Pakistan expect similar lenient freatment in your
view

Mr. CurisrorHER. Senator P Il T would not expect Pakistan to be
pleased with the approval of these exports. But, at the same time, I
would not expect it to have any decisive effect on the nonproliferation
policies of Pakistan or its nuclear plans.

I would think they are going ahead on a program and what is
done here would not affect it one way or the other.

Let me out. it in another way. If the President were to have denied
these applications, I would not expect any different attitude on the
part of the Pakistanis with respect to their own nueclear program,

Smith’s comments.

If T may, I would like to add to Ambassador
Iternative to wait a year and then

I do not think it a reasonable a
decide on these applications, My best judgment is that if we do not
s period, the Indians will make other

decide in this Congress on thi
plans and we will have lost this opportunity to go forward and keep

them bound to the 1963 agreement.
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Senator Pervn. Do you think there is any chance that the Indian
Government might agree to full scope safeguards if Pakistan did the
same ¢

Mr. Caristroruer. One of the reasons we want to go forward is to
give us an opportunity to talk with both countries.

This time could be very precious in working out an arrangement,
that might enhance our nonproliferation policies in both countries.

Senator Prrv. I would hope that might be the case.

Ambassador Sy, May I supplement the answer to your question,
Senator ?

Senator Perr. Please.

Ambassador SyitH. As you know, Senator Pell, we do not have any
nuclear export relations with Pakistan, so there is quite a difference.
We have to cut off that country’s economic aid under a different statute.

I would also say that to my mind one of the greatest threats that we
see today is in the Pakistani program, and one of the greatest possible
solutions to that is some sort of Pakistan-Indian relationship.

Our ability to influence that relationship in a positive direction I
think will be put at an end if we cut off India’s nuclear supply. T think
that is a very strong reason for not cutting it off.

Senator Perw [ presiding]. Thank you.

Senator Percy.

Senator Percy. Thank you.

Mr. Secretary, we welcome both you and Ambassador Smith very
much. This is a tough problem. It does involve many interrelationships,

As I mentioned in my opening comments, the Near East is terribly
important to us today because of Afghanistan and the implications of
that situation.

I wonder if you could comment on the arms sale from the Soviet
Union to India, exceeding several billion dollars on highly concessional
terms, the likes of which I have not seen before, and involving combat
vehicles, antitank and air defense missiles, MIGs, guided missiles, pa-
trol craft and other equipment. Do you think it was in any way influ-
enced by the desire of the Soviet Union to have an influence with
India with respect to that country’s attitude on Afghanistan?

Mr. CaristopHER. Senator Percy, the arms deal concluded between
the Soviet Union and India had been in the course of negotiation for
almost 2 years. This is not something that Mrs, Gandhi began. It was
begun under Desai and was continued under his successor and was con-
cluded by Mrs. Gandhi.

Unquestionably, the Soviet Union is using its resources to try to
build a more solid relationship with India. T think that is a continning
matter, and probably the inducement to bring the agreement to a con-
clusion reflected the tensions in the area and particularly reflected the
Afghanistan situation,

I regard that arms deal as a reason for approving these applications,
rather than turning them down. T think it would be the height of folly
for us, at this point. when keeping India in a relatively nonalined
framework is so important. for us, to give India an irritant in our re-
lationship that simply would play into the hands of those who would
be supporting the Soviets and who would be anti-United States in
outlook,
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It also is important to keep this arms deal in some perspective too. It
was only about a year ago that the United Kingdom entered into a $1.2
billion arms transaction with India for the sale of Jaguar aireraft to
India. This is part of the constant struggle that goes on in countries in
a nonalined status, I think we need to use our best resources and our
greatest ingenuity to make sure that those countries stay out of the
Soviet orbit.

The invasion of Afghanistan I think has had a more profound ef-
fect on Indian opinion than is yet apparent. It would be my feeling
that over the next 6 to 12 months we will see the effect of that invasion
on Indian policy. I want us to be in the position of being able to take
advantage of what I am sure is a very strong and adverse impact of
that invasion on India.

For us, in these circumstances, to turn down this export and to throw
that irritant into our relationship would be ill advised.

Senator Percy. Are you rather pleased, as I am, that despite this
very large arms sale India has stood firm in its opposition to the
Soviet action in Afghanistan ?

Mr, CuristorHER. Yes,

I think it is a convincing indication of the depth of the concern, per-
haps not all publicly expressed, by the Indians about the Afghan
invasion,

India has moved, Mrs. Gandhi has moved, from a rather uncritical
attitude about the invasion to one which is eritical and one which calls
for Soviet withdrawal. :

I would not want to underestimate the importance of the Soviet
Union as an arms supplier for India. That has been going on for a long
time. It is a matter of concern to us. If the Soviets are the arms supplier
to India, I think we would want to avoid their also becoming the en-
ergy supplier to India. If we turn our backs on these licenses, that is
what will happen.

Senator Percy. Is there any doubt in your mind that if we did reject
this license, India would be able to and probably would purchase en-
riched uranium from the Soviet Union ¢

Mr. Carisrorrer. I think that is the likelihood, Senator Percy.

They might try some local reprocessing which would have adverse
consequences as well.

My information, certainly my assumption is that the Soviet Union
would be ready to move in behind us and would be delighted to do so.

Senator Percy. Dr. Rowen and Senator Cranston yesterday pointed
out the importance of our relationship with Pakistan, and 1 concur
with that view. Our relationship with Pakistan is very important from
many standpoints.

They felt that the honoring of this contract would harm our rela-
tionship with Pakistan.

We recently agreed to sell 3,700 TOW antitank missiles to India,
however. In your judgment, would Pakistan look more critically upon
that particular sale of conventional arms than it would upon supplying
fuel for nuclear power usage ?

Mr. CaristoPHER. Senator Percy, as I said, perhaps when you were
out of the room, T feel sure that Pakistan will not be pleased and cer-
tainly will not express pleasure over our going ahead with these sales.
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On the other hand, I think the implication of your question is correct.
Pakistan is far less likely to be basically concerned over our carrying
out a 1963 agreement with India than it would be to an enhanced
military supply relationship.

I think it is quite unwise for us to be governed solely by the reaction
of another country in the region, or particularly by its public reaction.
We have to take into account the effect on them. We have to do what is
in the interests of the United States, though, and that requires a very
careful judgment in each instance. We should not be instantaneously
reactive to what the press in another country might be saying.

Senator Percy. I agree with you that that is in our self-interest.
Obviously, it is in our self-interest also to work in cooperation with
many of our allies, as in Europe, for instance, on policies that affect
all of us. T am sure that we have consulted through the years with
European powers who are nuclear powers as to what it would be wise
for us to do to arrest proliferation. They have judgments on this and
we have exchanged ideas with them, undoubtedly.

Has anyone discussed this dilemma with our European allies? They
are well aware of our law. Do we have any judgment as to whether or
not, if this sale were made, it would, in effect, put into jeopardy our
whole nonproliferation policy?

Myr. Curistoruer. Senator, I think the world is well aware of this
particular issue. It is discussed frequently at conventions or confer-
ences. Tt was certainly before the 44 countries that convened in the
so-called INFCE Conference. Without attributing views to any par-
ticular country, T would say that if we did not go ahead and fulfill our
part of this bargain, it would enhance the concern of our European
allies about our reliability as a supplier in this field.

Senator Percy. Dr. Rowen suggested vestertday that this would be
a good time to establish a requirement for the return of spent fuel.
He believes that we should try to get agreement from the Indians on
the return of the spent fuel from Tarapur to the United States.

What are the implieations of his proposal ? Ts it likely that if his
pmpn::ﬂ were implemented and we made the request, India would
agree?

Mr. Carisrorner. T think T will ask Ambassador Smith to answer
thot question.

Let me say simply that T think it is quite unlikely, but T would
ask him to enlarge upon that answer.

Ambassador Syira. The implications ave that, first. it would be
very costly. T have seen estimates of $50 million to $100 million to
take back that spent fuel.

Second, and perhaps more importantly. would be the question of
in what State wounld we store this spent fuel ?

Senator Percy, Well, T am not offering the State of Tllinois. We
have a little problem with spent fuel right now. [General langhter.]

Ambassador Sarrrrr. We have not had very much suceess or interest
in getting States to take foreign spent fuel. let alone domestic spent
fuel.

We have talked to the Indians about this possibility, but T think
they are not interested in discussing things like that with us until
they know what our decision is: that is, are we or are we not going
to honor this contract.
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Senator Prroy. Thank you very much.

Thank you, Mr. Chairman.

The CuamrMaN [presiding]. Senator Glenn?

Senator Grexn. Thank you, Mr. Chairman.

This is truly a dilemma. We all want the benefits of a foreign policy,
particularly in the subcontinent of Asia, that will be best for a long
time to come. At the same time, our even longer term interests in
nuclear nonproliferation cannot just go down the drain.

As T see it, this hearing represents a landmark event in the develop-
ment of the administration’s nonproliferation policy. Today the ad-
ministration is appearing here in public for the first time, to argue
that we ought to avoid our first important test of the Nuclear Non-
Proliferation Act.

I do not like pretense. It seems to me that the only thing worse
than not having a strong nonproliferation policy is to pretend that
we have such a policy. The credibility of our Government is not en-
hanced by statements which claim we are committed to following one
policy, yet through our actions, we are proclaiming very loudly and
very clearly that we are following another course.

I can well understand the sensitivity of the administration to
charges that another flip-flop in policy 1s in the works. If the issue
of the Tarapur fuel licenses were an easy one, with all the good
arguments only on one side, there would be no necessity for this hear-
ing. Like it or not, many of us have examined the implications of a
decision to send the fuel at the present time and have concluded that
it is incompatible with at least the current state of implementation
of the Nuclear Non-Proliferation Act, as intended by the Congress.

I think the NRC has interpreted this correctly, in spite of the state-
ment a while ago in which you said you felt the NRC incorrectly had
interpreted the intent of Congress regarding the guillotine provision.
I'think it interpreted the intent of Congress very correctly.

I think the legislative history that went into the development of
this NNPA would back up that view.

So I, for one, cannot pretend that if the Congress lets these fuel
licenses go by at that time the law will not have been very seriously
undermined.

I, for one, wish that the State Department had spent as much time
trying to find ways to agree with NNPA as it has spent trying to say
that there is no guillotine provision in the law. I think the history
and the intent to that effect has been very clear.

Shortly after the law went into effect, Joe Nye of the State De-
partment was interviewed for a magazine article. It was a “Q&A”
interview. He was asked about the 2-year transition period before
supply would have to be cut off. Essentially 2 years after the date of
the President’s signature, which is March 10, we would have to cease
exports to countries which have unsafeguarded facilities. This amounts
to about five or six countries.

The question was asked : “Can you name them ?”

“Answer, India, Argentina, Israel, Egypt, and South Africa.” Then
there was discussion of Spain,

There was no doubt that, at least at the time, including the State
Department’s own officials making comments, this guillotine provision
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was considered to be very real. Now it appears to be somewhat in
doubt.

At the center of the controversy over these licenses is the concern
that if they are not approved, the Indian Government will claim that
we are in breach of our agreement to supply the Tarapur reactors,
and that the Indians, in turn, would thereby be released from their
obligations under the agreement, in particular those covering U.S.-
origin spent fuel from previous exports.

In this regard, the administration apparently fears the Indians
would consider themselves free of their oLligation to maintain inter-
national safeguards over the fuel and to obtain U.S. approval before
reprocessing 1t to extract its plutonium content. They have already
been doing that anyway. This would not be any real change in what
they have actually been doing.

Based on our hearing yesterday and on analysis by the staff, how-
ever, I believe there is a crucial and a fundamental flaw in this argu-
ment which has been overlooked.

Under the United States-India agreement, the United States is
obligated to supply only as much fuel as is, and I quote, “necessm?'
for the full loading of the Tarapur atomic power station plus such
additional quantity as in the opinion of the parties is necessary to
permit the efficient and continuous operation of the station.”

Indeed, the Indians are prohibited from having fresh fuel in excess
of the amount that is needed to supply the Tarapur reactors.

What needs to be emphasized is that these exports simply are not
needed at this time for the “efficient and continuous operation” of those
reactors,

In fact, according to a detailed technical study by the NRC, these
exports are not needed until February 1982, even allowing for the
fact that the exported material would have to be manufactured into
fuel rods once it had arrived in India.

I would like to enter into the record a statement of the analysis by
the NRC on the subject, “Comparison of Fuel Requirements for the

.

Indian Fuel Fabrication Facility and Tarapur Reactors.” This goes
into the precise amounts, when they actually are needed, and on what
schedule. This backs up the statement I made a moment ago.?

These exports are not needed until February 1982, then, even allow-
ing for the fact that the exported material would have to be manu-
factured into fuel rods once it had arrived in India.

In other words, were the United States to reject these licenses, the
Indian Government simply would have no present basis for claiming
that we had not lived up to the agreement. Only if we continue our
embargo past February 1982 could they begin to raise this complaint.
By that time we could take vitally important steps to change the
current situation.

For example, we could negotiate an arrangement for the return of
our spent fuel, or make further progress on the full scope safeguards
question. In the meantime, instead of caving in on the basic eriteria in
the Non-Proliferation Act, we would have enforced it. This would
give the Indian Government and the rest of the world an unambiguous
signal about the seriousness of our purpose in preventing the spread
of nuclear weapons to more and more nations, :

1 8ee p. 43.
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I think that it is important for the members of the two committees
in the Senate with jurisdiction over nuclear nonproliferation matters
to listen to the arguments of the administration and those with oppos-
ing views, The decisions that finally will stand in this case will send
a very important signal to everyone regarding the U.S. commitment
or noncommitment to a tough non}n‘nlifm'ntion policy.

With time not having been of the essence in this regard, T wrote
on May 28 to the Secretary of State, proposing that we hold up the
shipments temporarily and for several reasons.

First: If we make this kind of commitment, our nonproliferation
policy is not to be the policy for the future. Rather we are, in fact,
going to take up each application for a license on a case-by-case basis.
If that is the case, perhaps we should be very straightforward and
change the Nuclear Non-Proliferation Act to reflect this, so that other
nations are not misled.

Two other events are going to occur shortly, which would add to
any deliberations we might make as far as reassessing the major
provisions of NNPA. We have the NPT Conference in Geneva this
August, in which we will be getting together with all of our nuclear
supplier colleagues. It would be an excellent opportunity to discuss
with them what they feel the policy should be, I think for the first year
or so that we had the NNPA in effect they did, in fact, follow our lead.
Their shipments probably were less than we would have anticipated
during that time. That was good.

But, for the last 1% years or so this has not been the case. They are
not following our lead. In fact, it is business as usual. So, perhaps we
have to reassess the NNPA.

I think we could benefit from this NPT Conference and the con-
sultations that occur there.

Second: As part of the Nuclear Non-Proliferation Act, we com-
missioned the GAO to do a study, after the act had been in effect for
a couple of years. They have begun this study, with some 20 people
or more working on that right now. They are investigating how well
the NNPA has operated. Their report is due next March.

I am sure we could speed this up and have it by late this year if it
became an important factor,

For these reasons, I thought that it was better, rather than see our
nonproliferation efforts go into what T would view as a “highly in-
definite state,” to say the least, that we take this time period to get
the best information from the NPT Conference and the GAO study.
At the later time we can make whatever changes the State Department,
Administration, and President feel are necessary for what I view as
a change in our nuclear nonproliferation policy.

I, for one, do not see how we can stand before the world with a
policy that we expect other nations to live up to, while the first time
this comes to a test, the most serious test it could have come to, we say
well, we will ship and hope for the best for the future.

As T began, we are in a dilemma here. We want the best foreign
policy relationship with India that we possibly can have, but we also
in the much longer term want to prevent the spread of nuclear
weapons.

Let me now go to a couple of specifics.
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With regard to the fuel fabrication plant which kept coming into
our testimony yesterday and which has been raised this morning, we
have no obligation for that fuel fabrication plant. It did not even
exist when the contract was signed. Only because we have tried to co-
operate with India, we have done her a favor by trying to keep things
moving, so that she could move that fuel fabrication phmt But it has
no legal basis so far as any responsibility we have. I hardly think that
in our efforts to work with India, when we signed a contract for Tara-
pur, we are automatically obligated to Iwol) material flowing so
India’s plant 100 miles away also can keep going. I think it is good
that we have cooperated with her in the past, but to say that we should
pass this exemption to NNPA just to keep her fuel fabrication plant
going, which had no connection with the original agreement, to me
does not make sense.

The guillotine arrangement that we had in this law was debated
long and hard. I feel that NRC has interpreted it in the way Congress
intended.

India has indicated that she is going ahead with what are now
called “nuclear experiments.” They are not called PNE’s [ peaceful nu-
clear explosions] anymore but are called nuclear experiments. The
word “experiments’” now has the same connotation as PNE had, that
is it is a nuclear explosion. Mrs. Gandhi has indicated her full intention
of géoing ahead with whatever nuclear experiments she deems she may
need.

It seems to me that the question is whether we are to be a party to her
nuclear explosions or whether we are to say that we have had enonch
and we really meant it when we passed NNPA? Are we ooing to
enforce NNPA? If that means that the United States drops out of
some contracts we might otherwise have or get, so be it. Or will we
change NNPA so that we can participate?

I acree that having American business involved around the world
may be the best thing we can have now that other nations are not nec-
essarily followine our policy, which they were during the first year or
year and a half of the NNPA’s operation.

This was a debate that we had at that time, whether the lono-term
American interests would best be served by American business being
out in the world, competing with everyone, trying to sell all of the
equipment and everything we could, or whether we should go the other
ronte with NNPA.

NNPA apparently is either not working or is being brought to its
demise here, as I see it. Other nations are not following our lead with
NNPA. Perhaps it is time to reverse some of our decisions and go back
to the other option, which was to get as involved as possible all over
the world and hope for the best.

Mavbe that is the best way to go. T don’t know. But T do know that
I wish this had not been sent up here at this time. T wish we had the
benefit of what may come out of the NPT Conference this summer and
the GAO study now in progress before we had brought this to a head.

This is what T urged in my letter to the Secretary of State. T under-
stand that he did bring it to the President’s attention. I am sorry the
decision went against that suggestion,
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If Congress decides to hold up these shipments, then NNPA will
stand. But if the Congress decides not to hold them up, then, at the
least we all should get together to decide what changes are needed in
the NNPA. It Woulﬁ be my intention to look into that. I will not com-
mit myself to changes right now. But I certainly would want to con-
sider that since I see that our policy now is going to be determined on
a case-by-case basis rather than on an overall policy basis.

Mr. Chairman, I have taken up my whole 10 minutes delivering my
statement. I did want to get it on the record, however.

Senator Hart requested that some questions be asked on his behalf.
I submit those to the witnesses this morning for their reply in writing.
I hope that will be included as part of the committee record.

The Caarmaw. Very well. It will be included.?

Senator GLexN. Mr. Chairman, did I indeed take my full 10 minutes?
If not, I would ask for the Secretary and the Ambassador to respond
to my statement.

y Tfée Caamman. It is all right, Senator. I think a response is certainly
in order.

Mr. CaristorHER. Senator Glenn, we know of your deep interest
in nonproliferation and in this act. I know that you are aware of the
amount of consideration that was given to your letter and your views
in this matter.

We have gone ahead because we think it is in the interest not only
of our foreign policy but also of nonproliferation.

Where I sharply differ from you, Senator Glenn, is I feel that going
ahead with this unique case does not constitute any kind of precedent
and does not undermine the act for which you had a large respon-
sibility. Indeed, I would think it is in the interest of nonproliferation
for us to recognize the unique sui generis character of this particular
shipment or these shipments and not build them into a huge loophole
in the act. They do not constitute that. The act very squarely provides
for the President taking the action that he did.

Let me get down to some of the factual matters that you raised.

It is important to me to recognize that India filed these applications
in September 1978 and in August 1979. I think India is entitled to
expect that the United States would act on these applications with rela-
tive promptness.

If we fail to act now, if we had failed to go forward at the present
time, as I said earlier, my strong belief is that the Indian Parliament
would have regarded that as a breach of the agreement and would have
turned elsewhere.

Senator, T believe that you are factually wrong with respect to the
fabricating plant. The fabricating plant in India is now operating
on scrap. It is the only plant that provides fuel for these reactors.

I think it is part of our obligation to supply whatever is necessary
for the efficient operation of their reactors wEich includes giving them
a stabilized regular supply for the fabricating plant as well as for
the reactors as a whole,

Two things are clear to me.

First: India expeets us to act on these applications and if we fail
to act, we do so at our very considerable peril.

1 8ee p. 117.
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Second : There will be a shortage of fuel in India in the relatively
near future for its reactors unless we supply fuel so that it can be
fabricated there and made available for the reactors at Tarapur.

I believe they are already operating at something less than capacity,
supplying less light and less electricity than they normally would
because either of the shortage of fuel or the potential shortage of fuel.

So we have a real situation on our hands.

Do we want to go forward with our commitment under the 1963
agreement or do we want to give India a fairly justifiable basis for
saying we have breached that agreement ?

That is an important issue. I understand that there are arguments
on both sides of it. But for me, the right thing for us to do is to go
ahead, to treat it as an exception that is justified by the statute and to
carry out our nonproliferation policy as strongly as we can in the
future.

Senator Grex~. Have you read the NRC analysis of when fuel is
necessary over there, and the dates when the shipments could be made ?

Mr. CuristornEr. I have not read the NRC analysis, Senator, but
I certainly have been advised on that subject.

Senator Gren~. If you could review the NRC analysis and give us
your comments for the record, that would be appreciated. I think it
would put a different light on this.

Mr. Caristroraer. We certainly will provide that.

[The information referred to follows:]

STATE DEPARTMENT RESPONSE To NRC's ANALYSIS oF TARAPUR FUEL NEEDS

The United States-Indian Agreement for Cooperation obligates the United
States to sell enriched uranium to India to meet all the fuel requirements of
TAPS and further obligates the Indians to use no enriched uraninm for TAPS
other than that provided by the United States. The Tarapur Atomic Power
Station (TAPS) is unique in that it has its own fuel fabrication plant devoted
exclusively to production of fuel for those reactors. This Nuclear Fuel Complex
(NFC) located at Hyderabad is currently the only source of fuel for TAPS.

The Agreement also provides that the quantity of enriched uranium provided
shall not “be in excess of the quantity necessary for the full loading of the
Tarapur Atomic Power Station, plus such additional quantity as, in the opinion
of the parties, is necessary to permit the efficient and continuous operation of
the Station”. Since the Nuclear Fuel Complex is essential to the operation of the
reactors, in our view this must include provision of enriched uranium for the
operation of the NFC. In a letter of June 15, 1978, to Senator John Glenn, then
deputy to the Under Secretary of State Joseph Nye stated: “We interpret the
amount of material needed for operation to be the amount required to sustain
normal operation of the Nuclear Fuel Complex at Hyderabad for the production
of TAPS fuel, consistent with the usnal method of operating this facility.”

To help assure that the quantity of enriched uranium being provided for TAPS
is consistent with our obligations noted above, the United States sent reactor
management/fuel fabrication experts to India in September 1976 to review the
enriched uranium requirements for the NFC and TAPS and to develop projec-
tions of future requirements. The report of these experts (the Last-Kiefer Re-
port) has been used since that time as the basis for projecting the enriched
uraninm required to sustain the normal operation of the NFC and TAPS. A
chart from that report showing the projected requirements through the end of
1980 is attached.

According fo that projection, the enriched uranium provided under export
license XSNM-845 would have been processed through the NFC by the end of
1977. Bince that time we have provided an additional 24 tons of enriched ura-
ninm, which under normal operations would have met NFC requirements until
April 1979. Accordingly, the material to be provided under XSNM-1379 should
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have been shipped in early 1979 so as to be available to feed into the NF'C begin-
ning in May 1979. This material represents about a one year supply for the NFC
50 that the material under the second pending license (XSNM-1569) should have
been shipped about January-February 1980.

In view of the uncertainties and delays in U.S. approvals for these shipments
and the need to maintain the equipment in operational condition and to retain
the experienced staff, the Indians have on several occasions been forced to extend
the operation of the NFC by recyeling of serap material. During these periods
the NFC has operated at about 20 percent of capacity and required additional
downtime for clean out. Currently they are operating the NFC entirely on
recycled scrap while awaiting the next shipment of fuel.

Because of delays in fuel supply, the Indians have also operated the plant at
only about 60 percent of capacity and rationed power to industries in the region
since early 1977 to stretch their inventory of fabricated fuel assemblies and
avoid being forced to shutdown the station completely if the U.S. failed to supply
additional fuel.

The NRC analysis (copy attached) conecludes that “air shipment of XSNM-1379
probably can be made as late as August 1, 1980, without jeopardizing continued
normal operations at the NFC” and “XSNM-1379 could be shipped 18 months
later than NFC operations require, and still meet TAPS (Tarapur Atomic Power
Station) needs.” The NRC analysis leading to these conclusions is based on a
number of assumptions which we do not believe are consistent with the T..S.
commitment to provide fuel to permit the efficient and continuous operation of
the Tarapur Station. First, the NRC analysis accepts as given both past delays
in meeting the needs of the fuel fabrication facility which were caused by U.S.
delays in approving enriched uranium deliveries over the last three years and
the fact that the Tarapur reactors have been operated at only about 60 percent
of power for several years due largely to uncertainties about fuel availability
from the United States, The NRC analysis also assumes that the enriched
uranium will be shipped by air freight rather than the more economical (a factor
of ten less) surface shipment. Further, it assumes that extended interruptions
of NFC operation or operation on scrap at 20 percent capacity (the current situa-
tion) is consistent with “efficient and continuous operation” of Tarapur.

The Executive Branch does not believe that these assumptions are consistent
with sustaining normal operation of the facility as provided for in the Ta rapur
agreement and that the projections of the Last-Kiefer report are a more rational
basis for determining the validity and appropriateness of export dates.
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The Cramyax. Senator Cohen

Senator Couen. Thank you, Mr. Chairman.

I will not take a great deal of time by reiterating much of what
Senator Glenn has spoke about.

Mr. Secretary and Mr. Ambassador, my concern is that this will be
perceived as the United States raising a white flag of impotence and
weakness once again.

I suppose there is some irony that the OPEC nations have us over
a barrel. Saudi Arabia, for example, has said that the United States
should not take any action to fill its strategic petroleum reserves. In
other words, we cannot take any action to insulate ourselves from the
OPEC extortionist pricing policies, or else we will face the threat of
a reduction in the supply or tH)o production,

Now it appears that India has us over a barrel regarding our
nuclear nonproliferation policy, and we are about to be rolled over
that particular barrel.

I don’t understand how you can say that this is not a precedent,
that this act provides for Presidential action and therefore it is not
a precedent.

There is an escape hatch in the langnage. The President, in order
to approve the export, has to waive it on the grounds that it would be
seriously prejudicial to the achievement of the U.S. nonproliferation
objectives or would otherwise jeopardize the common defense and
security.

Well, obviously, if the President invokes that particular provision,
there never will be a precedent because he is acting within the full
scope of the law.

This gets back to a problem that I have. There is the perception that
is rampant throughout the world that every time we come to a con-
frontational situation, the United States retreats.

We can go back to last summer, for example, when the President
said that the presence of Soviet troops in Cuba was a status that was
unacceptable, and later he retreated from that particular position.

Last November I recall the President said that he would never
negotiate with Tranian militants so long as the hostages were held in
captivity, Well, we began negotiations. He said that we would never
agree to the formation of a U.S. commission so long as our people were
held hostage, yet we agreed to the formation of such a commission.

Frankly, I think this is a continuation of that perception.

I recall when President Carter was critical of President Ford back
in 1976 because of his handling of the situation in India. He said at
that time, and T will quote :

The State Department has become that country’s chief advocate and apologist,
even though India is not a Non-Proliferation Treaty party, used our past aid to
explode a nuclear device, and even though there are no safeguards to prevent this
from happening again.

I would ask how do you reconcile President Carter’s statement in
1976 with his proposed action today ?

Mr. CarisrorHER. There is no evidence that India intends to go for-
ward with another nuclear explosion.

Senator Conex. Senator GGlenn has said that Mrs. Gandhi has in-
dicated that she intends to continue nuclear experiments.
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Mr. CuristroraER. I don’t think there is any evidence of that. She
has said that they are going to be used for peaceful purposes, which 1
have said, accurately, does not exclude the possibility o} a nuclear ex-
periment ; but there is no evidence, and none has been adduced here,
Senator, that India intends to go ahead with a nuclear explosion.

Senator Conen. What does “nuclear explosion for peaceful pur-
poses™ mean in your mind ?

Mr. Caristoraer. I don’t think there is a nuclear explosion for
peaceful purposes. I think there are nuclear explosions, period.

Senator ConeN. So how do you accept the rationale that they will
continue for peaceful purposes ¢

Mr. CaristorHER. Theilr conclusion is that there can be nuclear ex-
periments in the category of explosions which they would fit under the
rubrie of peaceful purposes.

I would disagree with that. I believe our laws would require us to
cut off any supply if India has another nuclear explosion.

I was simply addressing the factual question. I do not believe we
have evidence that India is intending to have a nuclear explosion for
peaceful purposes or otherwise.

Senator Couexn. I would simply say that that is a classic exercise
in Orwellian “newspeak” if we accept that rationale, that they are
going to engage in nuclear experiments which may include the possi-
bility of an explosion, which we all agree does not entail peaceful
purposes.

That is really using Mr. Orwell’s “1984.”

Mr. CaristopHER, Senator, there is some misunderstanding here.

I did not say that they were going to go ahead with a nuclear ex-
periment. We have no evidence to that effect. I was simply saying that
their commitment does not rule it out.

I think you can understand the factual difference between those two
statements.

Senator Conex. If the United States is willing to waive it in this
case to a country that has misused nuclear fuel in the past—at least on
this the evidence is clear—what is going to be our response to, say,
Israel, Japan, or someone else who might seek a waiver? Do we do
what Senator Glenn is suggesting, the alternative of approaching on
a case-by-case or ad hoc basis? Is that the alternative that we have?

Mr. CurisrorHER. Senator, these applications are within a very par-
ticular time period. They were filed during the so-called grace period.
I have referred to the only other countries that have applications dur-
ing that period, all of whom have accepted full scope safeguards or we
believe, are on the verge of doing so. So 1 do not think we are likely
to have any comparable case.

Indeed, neither of the countries you have mentioned has filed ap-
plications within the grace period.

Ambassador Smith would like to comment ?

Ambassador Smira. Senator, we have no nuclear cooperation with
Israel, so the likelihood of that country applying for nuclear aid from
us I think is very low.

In the case of Japan, it is a member of the Non-Proliferation
Treaty. It has taken a solemn international commitment to have full
scope safeguards.

Senator Courx. What about Pakistan ?
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Ambassador Sarru. We have no nuclear relations with Pakistan at
all.

Senator GLex~. Will the Senator yield ?

Senator Couex. I yield.

Senator GLen~. Mrs. Gandhi was asked some questions in the In-
dian Parliament and made a statement about this. I will cite part of
her statement, which I will take out of context in the interest of time.
She said, “We remain committed to the use of atomic energy, whether
for peaceful purposes, or we have to have explosions or implosions,
whatever is necessary, for our development and other peaceful pur-
poses. This will be done in the national interest.”

1 think she makes her position pretty clear.

The press reported this and it was not denied. I will not read this
whole document, which I will submit as part of the record, but it
indicates that the press interpretation in India was that she was go-
ing ahead with additional peaceful nuclear experiments, as they are
now called, which are really just nuclear explosions.

[ The information referred to follows:]

[Bombay—The Times of India in English Mar, 20, 1880]
TERMINATION OF UNITED STATES-INDIAN NUCLEAR AGREEMENT URGED
(By Inder Malhotra)

Almost all delicate diplomatic negotiations involve an element of hypocrisy
and double-talk. But these unhappy attributes of diplomacy have heen carried
too far in the uneasy Indo-U.S. nuclear dialogue. This has been the case par-
ticularly since Mr. Morarji Desai was inveigled into accepting the hare-brained
scheme to appoint an international panel to devise an acceptable version of
full-scope safegnards from which even he had to wriggle out later.

What has been going on of late is best illustrated by a brief, chronological
account of events since early January when a new phase in the talks over the
supply of the U.8. nuclear fuel to Tarapur began with Mrs. Gandhi's return to
power,

President Carter sent her a long letter on the U.S. response to the Soviet
intervention in Afghanistan in the course of which he also included a reference
to the vexed question of fuel for Tarapur. According to authoritative gources,
the U.S. President outlined a three-point approach. First, that the problems had
become unduly complicated because of the difference bhetween the two countries
over full-scope safeguards insisted on by the U.S. Nuclear Non-proliferation Act
(NNPA) and that in an election year little could be done to narrow down these
differences. Secondly, a future settlement could perhaps be facilitated if the
two pending and overdue shipments could be sanctioned which he was willing
to do. And this brought him to his third and most ticklish point—that the
Indian government should publicly give such assurances on its nuclear policy
a8 would dissnade the U.S. Congress from using its authority under the NNPA
to overturn, within 60 days, the executive sanction of the two shipments for
Tarapur.

REACTION

The Prime Minister’s reaction understandably was that the question of Tara-
pur fuel—governed by an agreement between the two governments that has the
force of a treaty—could not be mixed up with Afghanistan and other develop-
ments in the region. She therefore sent a reply to Mr. Carter on all subjects
other than Tarapur which continued to be discussed through normal diplomatic
channels. On a visit to New Delhi in some other connection, the chief U.S. nego-
tiator on nuclear issues, Mr. Thomas Pickering, took the opportunity to discuss
the vexed question with the chairman of the Atomic Energy Commission, Dr.
Homi Sethna, and the secretary in the external affairs ministry, Mr. Erie Gon-
salves. Some days later Mr. Gonsalves had oceasion to go to Washington where
the subject was gone over again.
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During these discussions it was made clear that there was no question of this
country accepting the U.S. demand for an assurance that it would abstain from
peaceful nuclear experiments. For the rest, there was reluctance on New Delhi’s
part to reiterate its determination to implement the Tarapur agreement, in letter
and spirit, if the United States also faithfully fulfilled its obligations. But if the
United States reneged on its contractual responsibilities, it could not demand,
as it evidently was in terms of President Carter's letter to Mrs, Gandhi, that the
Tarapur atomic power plant should continue to be subjected to all the safeguards
and restrictions that apply to it at present. More specifically, the curious U.S.
suggestion that even in the event of its refusal to supply enriched uranium for
Tarapur, India should not reprocess the plant’s spent fuel was wholly unac-
ceptable.

It was in this context that Mrs. Gandhi wrote to President Carter pointing out
that India's commitment to using nuclear technology for purely peaceful purposes
was complete and unreserved. That such use included peaceful nuclear experi-
ments when required in the national interest and that there was no further need
or scope for assurances by India on this subject. Assurances, she added, were
required from the United States about the continuity of timely fuel supplies to
Tarapur. This letter was dispatched to Washington nearly a fortnight ago and
some days later Mrs, Gandhi had oeecasion to outline the government's nuclear
policy in the Rajya Sabha.

DECLARATION

And yet, day after day, the official spokesman of the U.S. State Department
goes on declaring that the U.8. Government is engaged in the “diplomatic
process” of seeking some assurances from India. The unstated and unwarranted
implieation is that a decision by the White House on the pending shipments of
19.8 tonnes each is being delayed because of the time being taken by New Delhi
to respond to Washington's request. The 1.8, Ambassador, Mr, Robert Goheen,
has made the confusion worse confounded, He has declared in Caleutta that the
U.8. Government has sought some “eclarifications™ about Mrs., Gandhi’s recent
statement on nuclear policy. But inquiries from south block indicate that no
(query has been received in this connection either here or in Washington.

Clearly, the U.S. authorities are engaged in an attempt to create an impression
as if, over Tarapur, the ball is in India's court rather than America'’s though,
in fact, the position is precisely the reverse.

They have also drawn another red-herring across the trail by inspiring reports
in American newspapers that if only India would go to the World Court to en-
force its right to get the nuclear fuel for Tarapur, this would give President
Carter enough leverage to sanction the overdue shipment. The sympathetic cam-
ouflage notwithstanding, a more sinister trap cannot be thought of.

For one thing, if anyone in New Delhi is foolish enongh to take the issue to
The Hague, the whole matter can hang fire for years, instead of being expedited.
For another, such a step would give the Americans an excellent opportunity to
press this point about the reprocessing of Tarapur fuel. Indeed, implicit in the
news items in question is the threat that the United States might on its own go
to the World Court to prevent the reprocessing of the spent fuel.

It is erystal clear therefore that, whatever the pretence on either side, the
Indo-T.S. nuclear dialogue has reached its moment of truth. There is no meeting
ground between the two sides and the sooner this fact is amicably recognized by
both sides the better for all concerned. A friendly fermination of the agreement
which has already broken down for all practical purposes—would be more bene-
ficial than the prolongation of an acrimonious debate which already threatens to
embitter the overall relationship between the two countries.

BROUGHT HOME

During the diplomatic exchanges in recent weeks, it has been brought home to
the United States that in one essential respect the framework of the nuclear
dialogue has become worse than before. Formerly, the United States was guilty
of applying double standards, treating the nuclear haves, including China, most
favourably and trying to get the nuclear have-nots short shrift. Now it is adopting
triple standards. For, while the pressure on India to accept full-scope safeguards
in one form or other continues, the United States is evidently reconciled to a
nuclear Pakistan. In any case, even if the United States concern over Pakistan’s
nuclear ambitions remains undiminished as some American sources claim, the
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resumption of U.S. economic and military aid to Pakistan is no longer conditional
on the kind of assurances on nuclear policy that are being so insistently sought
from this country.

In the event of the termination of the Tarapur agreement, one way or other, it
would be futile to go to third parties for enriched uranium though this course has
been suggested by Mr. Goheen at Caleutta and others earlier. This is because even
other suppliers are almost certain to insist on unacceptable safeguards and assur-
ances. It is no doubt true that the development of the alternative mixed-oxide fuel
cycle indigenously will take time. Even so, this is India’s best bet. In the mean-
time the spent fuel ean be easily reprocessed at the facility for this purpose that
has been lying idle and the Tarapur power plant kept going at a lower capacity
than at present by the fuel in the pipeline.

If the Americans are really keen to prevent this denouncement, they will have
to come forward with adequate nuclear fuel immediately so that Tarapur can be
kept going until the USA's obligations to this country and its law on non-prolif-
eration can be no other basis for continuing the conversations which have
already turned into a dialogue of the deaf.

Ambassador Symrra. As I understand it, Senator, the Indian position
is that India has the right to conduct experiments. As far as we know,
India has no plans to do so. If the Indians did so, we would cut off any
nuclear assistance to them automatically under another law.

In my judgment, the deterrence to their going ahead would be much
greater 1f we were supplying them than if we were not supplying them.

Senator GLeNN. Thank you.

Thank you for yielding, Senator.

Senator Conex. I would only suggest that we have found ourselves
1n a situation in which we allow other nations at least to flaunt what
we have laid down as a rule of law in this country. If we mean what
we say, and this is the point I tried to make yesterday, if we have laws
on the books which either are ignored or unenforced, that tends to
breed a contempt for the rule of law.

I think we are going to lose either way on this, Mr. Secretary. I think
it is almost a no-win situation. There are adverse consequences in either
step that we take. Your judgment, it appears, is that it is less adverse
if we approve this than it would be without it.

I simply find it difficult to accept the proposition that whenever we
come into a confrontational situation where our rules of law run into
conflict with the existing reality, where there is, for example, an
mvasion by the Soviet Union into Afghanistan, we respond now at
least by trying to pull India back into better relations with the United
States. I think that our rule of law suffers. T think the image of the
United States once again will be seen to be vacillating, to be equivocat-
ing, and to be impotent,

Senator Grex~N. Would the Senator yield again for 30 seconds?

Senator Conex. I yield.

Senator GrLex~. T saw some heads wag down in the room when I
referred to press reports, as though it was not true.

Let me quote from the Times of India, which commented on the
whole nuclear picture. Again, this is taken a bit out of context. This
is from the Times of India on March 20, 1980.

It was in this context that Mrs. Gandhi wrote to President Carter, pointing out
that India’s commitment to using nuclear technology for purely peaceful purpose
was complete and unreserved, that such use included peaceful nuclear experi-
ments when required in the national interests and that there was no further need
or scope for assurances by India on this snbject.

I think that is pretty clear.
Thank you for yielding, Senator.
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Senator Conen. There is another point that I would make.

Yesterday, Senator Glenn pointed out that the Governmental Af-
fairs Committee is conducting hearings under Senator Jackson’s
chairmanship dealing with the whole issue of the transfer of
technology.

We have found over the years that the United States has been the
principal instigator of creating exceptions to some of the restrictions
that we have proposed, at least regarding sale of certain technology.
One of the principal rationales that we have used is the argument of
foreign availability, that if we don’t supply it somebody else will.

It seems to me that this is almost a continuation of that particular

line of thinking, that if we do not transfer certain technology, in this
case, fuel, then they will get it elsewhere, so we are better off in supply-
ing it.
m% would simply say, so far as our transfer of technology to the Soviet
Union and the Warsaw Pact countries is concerned, it has proven to
be a rather devastating policy that we have followed. It has to be cor-
rected. I suggest that it has to be corrected rather soon.

Mr. Curisroraer. Mr. Chairman, I wonder if I could respond
briefly to one point.

I doubt if Senator Cohen and T are going to come into agreement on
this, but I think it is worth saying for the record that if you are con-
cerned about the rule of law here, the agreement that we reached with
India in 1963 to supply fuel for these reactors has a very important
rule in determining what the rule of law is that needs to be complied
with here,

The world is going to see us having turned our back on an agreement
with another state at a time when it needs fuel.

I do not want to get into litigation of that particular issue before
the committee here in open session, but that will be the perception of
the Indians and that will be the perception of a number of countries
around the world. The rule of law which you have raised is certainly
more complicated than your comment would indicate and has more
than one side.

The CrammaN. T am moved to comment that when the Senator com-
menced his question, he referred to what appeared to be a contradiction
between what President Carter said when he was running for office
and what he says now. If there is such a contradiction, it is not the first
time that this has happened in our political experience.

I remember in 1960, at the Kennedy Convention, Liyndon Johnson
was counseling with Mr. Democrat at the time, the Speaker of the
House. Some time after midnight, the Speaker of the House told him
that one thing he must never do, whatever else he decided, was to ac-
cept an offer by the nominee, Mr. Kennedy, to run as his Vice Presi-
dential candidate.

During the night the offer was made. Early the next morning, the
Speaker called Lyndon Johnson and said, “By all means, accept it.”

Johnson said, “Mr. Speaker, the last thing you told me last night
was never to accept. What accounts for your change of position #”

Thereupon, the Speaker said, “This morning I am a much wiser
man.” [General langﬁter.]

So, perhaps that needs to be taken into account, too.
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Senator Conrn. Would that be consistent, Mr. Chairman, with the
statement that the President had learned more about the Soviets in
the last 3 days or 3 weeks than he had known before ?

The Cramman. Possibly.

They tell me that being President is a very intense educational
e.xgerience. [ General laughter. ]

Senator Tsongas?

Senator Tsoncas. I might say that the one hope I have if next year
we have Mr. Reagan as President is that he wiﬁ not fulfill all of his
campaign promises, [ General laughter.]

Mr. Secretary, I am not decided on this issue genuinely. My inelina-
tion is to be opposed to the sale.

Let me raise a couple of issues with you. The first is this. We took
a great deal of time in this committee last week and today to talk
about what you see as the progress India is making toward a non-
aligned position in some of the statements that have been made
recently.

Those are viewed as very important developments.

I have in front of me the Washington Post article of June 14 where
India and Iran arrived at an understanding on increasing trade.

Let me ask if this has been covered by the committee in my absence{

Mr. CuristrorHEer. No, sir, it has not been raised.

Senator Tsoxeas. The question I have is this - They knew that this
was before the Senate and before the Congress. The President signed
the Executive order today and yet, literally 4 or 5 days before that,
India arrived at an agreement with Iran which basically undermines
the effects of the Western trade sanctions which you and your Depart-
ment are working so hard to implement.

Does that not suggest a remarkable insensitivity, not only to what
we think, but to the interests of the United States as well ?

i I would imagine that that was of some irritation to you when it was
done.

Mr. Caristopuer. Senator Tsongas, T certainly do not expect that
everything India does will be either satisfying or acceptable to the
United States. India, like other countries, especially those in the non-
aligned movement, will do what it thinks is in its interest.

guess I would be disappointed in India if it felt that by taking
some contrived position it could affect a decision of this great body on
these applications. '

Naturally T was disappointed to read what India had done to the
extent that it was inconsistent with our sanctions, and T think it tends
to be. On the other hand, T think our duty here is to try to determine
what is in the best long-term interest of the United States. I think an
enhanced relationship with India is. T think the refusal to go ahead
with these licenses will have a devastating, negative effect on that
relationship.

I'don’t think we can watch for India actions and expect to be pleased
by each one. But T am somewhat encouraged by India’s overall action
to what T think is the most important geopolitical issue in the world
today, and that is the invasion of A fghanistan.

Senator Tsoxeas. Well, as you may know, I am not one who argues
that anyone should parrot the U.S. line. On the contrary. But 1 do

think the timing of this action was remarkable, considering the delib-
erations before this body. '
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I don’t know what your view of the Senate is, but outside events do
influence how people vote around here. I would assume that the Indians
are sophisticated enough to know that.

Let me raise another issue.

Indira Gandhi is no neophyte to international politics. She plays
us quite well and she Flays the Soviets quite well. T think she probably
is as experienced in this as anybody could be.

Why do we assume that it is in the interest of India to have the
Soviet embrace be any more intensive than it is? We assume the In-
dians will go to the goviets for fuel and somehow that this implies
India will become more dependent upon the Soviets,

I buy that argument in general, when we are talking about military
aid, as we were yesterday when we were talking about North Yemen.
But they are very close. There have been historical animosities be-
tween these two countries, on the other hand.

So, why would she not be hesitant about that kind of relationship
with the Soviets, as we would be, in terms of that relationship?

Mr. Curisroprer. I think she will be hesitant about it, Senator,
especially in light of the invasion of Afghanistan. But the Indians
need the fuel in order to supply light and electricity for the country.
I think Mrs. Gandhi will regard the adequate supply of fuel as being
a domestic imperative.

India’s reactors are now operating on a reduced power basis because
of the uncertainty of the U.S. supplies, T don’t think she will permit
that to continue. I think in her domestic interests she probably will be
unable to do so. My own judgment is that she will take the fuel from
the Soviet TTnion if we turn her down because she will think that it is
only a small additional reliance on a country with which she already
has a relationship.

T think it is an important increment and one that we should avoid.

Senator Tsoxaas. I have spent some time trying to understand what
is and what has been in her mind these last few weeks as this issue
has unfolded, and, for the life of me, I cannot understand it.

One possible conclusion to which I have come is maybe she does not
understand how strongly the Congress feels about nonproliferation.
Perhaps she feels that she simply can make an argument—and I think
there are arguments for the sale—to the administration. She thinks
that it would agree and that that is all there is to it, not really ap-
preciating the role of the Congress and the fact that Congress does
not ultimately bear foreign policy responsibilities in the sense of the
results. We may make foreign policy, but we do not live with the results
of it. Unfortunately, Mr. Secretary, you do. That is a different per-
spective and nonproliferation is a serious issue on the Hill.

Has that been discussed? Do you think she is mindful of this?

Mr. CaristrorHEr. Yes; I think she is very mindful, Senator Tsongas.

Unfortunately, we all live with the results of our foreign policy—
you, I, and 220 million other Americans. That is what makes this so
difficult.

Viewed from her perspective I think the situation looks this way.

She feels that she is operating under a 1963 agreement, which was
entered into solemnly by both countries, which was firmed up in a
fuel supply contract in 1966, and which was extended in an amendment
which she entered into at our request in 1971,
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She sees that agreement as being binding. She wonders why we do
not comply with it. She also feels that she filed the applications for
these two shipments well within the grace period and so she feels
in no conflict with the policies of full scope safeguards which are re-
flected in the act.

This agreement is one which was discussed with the Congress at
the time it was entered into.

So, from her standpoint, viewing this only from the eyes of Mrs,
Gandhi, she says, “United States, why don’t you go forward and com-
ply with the agreement which was entered into between our two coun-
tries? Why do you threaten to break it #”

Senator GLENN. Paul, would you please yield ?

Senator Tsoxcas, Yes.

Senator GLENN. Does that then mean the South A frican application,
which has been in since 1975, can be acted on 4 or 5 years down the road
from now and be exempt from the provisions of NNPA ?

Mr., CaristopHER. Senator, as 1 said earlier, we do not intend to go
ahead with fuel applications or fuel shipments to South Africa until
it does not one, but two things: that is, until it accepts full scope
safeguards and until it agrees to comply with the NPT.

Senator GLENN. Thank you for yielding.

Senator Tsoxcas. Well, the legal question may be very clear in her
mind, but it is not really clear in mine. It is not clear either to the
Nuclear Regulatory Commission, As I understand it, it is not even
clear to your Department, in which there has been a great debate as
to which position should be arrived at.

I would feel much more comfortable if T felt that there was a sen-
sitivity on her part to the proliferation issue and to the issue that
was raised regarding the question of the hostages.

I am not one to go around making that the privotal decisionmaking
point. But I do suggest that it gives you an insight into where she
1s coming from. I find that very troubling.

Thank you, Mr. Chairman.

The Cramman. Congressman Markey has asked to be recognized,
He has been patient and has waited for the Senators first to ask their
questions.

As a matter of courtesy we welcome him here to the other side of
the Capitol. I recognize him at this time.

Senator Tsoneas. Mr. Chairman, I will acquiesce to his askin
questions if he just does not get used to being a Senator. [Genera
laughter. ]

Representative Markey. You assume that there will not be another
vacancy, soon, and I have not accepted that as definitive.

Senator Tsoxaas. Neither have 1.

Representative Margey. Mr. Chairman, T thank you for the cour-
tesy that you extend to me in allowing me to participate here today.

Mr. Secretary, at the present moment I am circulating a resolu-
tion of disapproval in the House of Representatives to override the
President’s Exceutive order that gives the green light to ship nuclear
fuel to India.

Last week, I sent a letter, signed by 62 Members of the House, rep-
resenting a broad, bipartisan coalition, urging President Carter not
to capitulate to the demands of the Indian Government to ship urani-
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um fuel, demands that are made in the face of India’s recalcitrant
refusal to accept full scope safeguards and inspections on all of its
nuclear facilities.

It is my personal view that the House will move quickly to block.
by a wide margin, the sale of nuclear fuel to India. T hope the same
will occur on the Senate side.

It will be a lopsided vote against the President, which will be a
serious political defeat for him with international implications for
the U.S. image abroad. But the mood of the House is clear on this
issue. The United States should not allow itself to be blackmailed by
the Government of Prime Minister Gandhi on a crucial national se-
curity issue of nuclear nonproliferation.

The choice is simple: should the United States stand by its princi-
ples and defend its antiproliferation policy, a policy which was en-
acted into law in 1978, with only three dissenting votes in the entire
House and Senate, or should we submit to Indian pressure and supply
more nuclear fuels, even though India rejects international safe-
guards and explicitly reserves its option to use civilian nuclear mate-
rials for nuclear bombs? To a vast majority of the House, nonprolifera-
tion is a crucial national security issue which protects the United
States from the specter of nuclear threat emanating from virtually
every region of the world.

Mr. Secretary, the way T look at it, and what T am taking from your
testimony, is that we no longer have a nuclear nonproliferation policy.
What we have is a selective proliferation policy. What we are allow-
ing is for Prime Minister Gandhi, by her stonewalling, to set an exam-
ple to the other countries in the world that if they are recaleitrant,
if they refuse to abide by the restrictions which we place upon the
Indian Government, they, too, can be sure that they might also be
able to dictate our nonproliferation policy.

T think what we are witnessing here today 1s the collapse, the failure,
of our nonproliferation policy. Indeed, we are sending a signal to
the rest of the world of our inability to stand by the principles which
we so correctly enunciated 2 years ago with our Non-Proliferation
Act. I think we would set a very poor precedent for our future nego-
tiations with other countries which would be seeking similar kinds of
nuclear shipments from the United States.

‘Would you comment on that, please.

Mr. Caristorrer. Congressman Markey, you and T view this matter
differently. I cannot see it with the simplicity that you do. It seems to
me that this is not an abrogation of our nonproliferation policy. On
balance I think it advances our nonproliferation policy. We do not
intend to abandon that policy. Over 110 nations have signed the Non-
Proliferation Treaty. We have agreements for nuclear cooperation
with scores of countries,

This happens to be a very particular situation in which we have
a longstanding commitment to supply nuclear fuel to India. On bal-
ance, we think it is better to keep that agreement in effect than to
have it abrogated.

T feel that the consequences of not going forward with these ship-
ments will be to see the abrogation of that agreement and the loss of
the commitment that we do have from India.
in effect our agreement with India and also to keep in effect the
improving relations that we have with India on a political front.
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The most sound approach to this problem, it seems to me, is to keep

Now I cannot gainsay your counting of votes in the House of
Reépresentatives. All T can say to you is that the President and his
advisers feel that on balance we should go forward with these ship-
ments because they are in the best interests of the United States.

I feel that the Congress, when it looks at the matter, when it con-
siders the pros and cons of it, will agree that these shipments should
not be denied to the Indians.

Representative Markey. But we do that in the face of reports from
India to which Senator Glenn referred, that Prime Minister Gandhi,
in testimony before the Indian Parliament, indicated a clear intention
to keep her nuclear options alive in the future. It is clear that we, as
a country, ought to accept the fact that Mrs. Gandhi will never accept
full scope inspection of her nuelear facilities and that everything else
we are talking about is just so much smoke. We have a clear indica-
tion of the Indian Government’s attitude toward our nonproliferation
policy, a clear intention of its direction toward vle)ansion of its
nuclear program. We are trying to cut a very fine point here in looking
at the semantics of her statement. I think we have to look more at her
actions than we do at her words.

In 1974, India exploded a bomb and we did nothing. Ambassador
Smith says if the Indians explode another one, we will cut off our
nuclear supplies. Well, I don’t think that is elear. I think there
would be ample opportunity for this administration or the next one
to take advantage of the exceptions which now are available to this
or any subsequent administration where the national security is
“threatened” or our nonproliferation policy is advanced.

This is our reul test. This is the place where we have to draw the
line, If we allow India to breach the policy which we have established
as our national nonproliferation policy, I think we will have made a
very grave mistake,

Mr. Carisropmer. I certainly have complete agreement with your
determination to forward the nonproliferation policy, Congressman.
My own judgment is that whatever Mrs. Gandhi’s present intentions
with respect to nonproliferation policy—and I would have to say
they are somewhat ambiguous—I can assure you that if we deny
these shipments to India, the chances of its adopting full scope safe-
guards are much less than they would have been the day before.

Representative Marxey. Thank you.

Thank you, Mr. Chairman.

The Cramsan. Are there any other questions of these witnesses?

Senator Peroy. Yes, Mr. Chairman.

Senator GLENN. Yes, I have some.

The CrAmMAN. I think it is clear that we will not be able to get
todt.he next panel of public witnesses which we had hoped to hear
today.

I apologize to the panel, but time is running out. I hope that since
the members of the panel do come from Washington, it will be
possible to arrange for them to come back at another time to present
their testimony on this matter,

So, we will complete the hearing this morning with these witnesses
and the questions that remain for them.

I recognize Senator Percy.

Senator Percy. Thank you, Mr. Chairman,
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I think the question does come up now very clearly as to whether
this is the place to take our stand or whether we should take it at
another point where there is no ambiguity.

The problem I have, as one of the authors of the bill, is this: When
we have a judgment from the administration and when we have some
doubt among ourselves as to whether this is not a shipment in the
gray area, and when we will come to a time when in the not too distant
future that a matter will arise where there will be no gray area, should
we wage the battle now or then?

I have the President’s Executive order before me, which T did not
see until this morning. The President says this:

I do, in faect, regard these export applications as having fallen within the
statutory grace period before the full scope safeguard requirements of section 128a
takes effect. Thus, my authorization of these exports does not constitute a
precedent.

I think it is important that we establish that on the record, that
this is not.a precedent, at least in the judgment of the administration.

The President says further, “These exports will help us to maintain
a dialog with India,” and so forth. Now, speaking personally, from
my own discussions with them, I am not too hopeful about that, but
at least we can carry that on. This is important:

The exports will avoid the risk of a claim by India that the United States
has broken an existing agreement between the two governments and has thereby
relieved India of its obligation to refrain from reprocessing the fuel previously
supplied by the United States.

Supply of this fuel will also ensure the continuation of safeguards and other

J.8. controls on disposition of U.S8.-origin fuel that has been supplied to India.

The whole question in my mind boils down to whether we would
be not honoring an agreement, whether we would be looked upon by
many others in the world as not honoring an agreement, and whether,
in a sense, we would free up India to do something that we certainly
would want to prevent, if at all possible.

My own recollection of the negotiation of this agreement—and there
were final negotiations with the administration in 1977 so as to avoid
a flood of applications that would come in under the September 10
date—is that we then extended and put in one more deadline. That was
the March 10 deadline by which shipments would be made.

It would be unconscionable for us to have put that in there as clear
notice, to have them file applications that could well have been shipped
before the deadline shipment date, and then, by our unilateral action,
prevent the shipment being made when it was all in our hands. As T
sea it, India was ready to receive shipment at any time.

I would like to put the question to you, Mr. Secretary, of what
really happened during that period of time, if it was our intention to
extend the date so as not to get into the problem of a backlog of appli-
cations being submitted to us and rushed in to us, that has prevented
the shipment. What legal authority stands behind the President’s as-
sertions to Congress that we might risk the claim by India that the
United States has broken an existing agreement and thus relieved them
of all of the restraints that we now have on them, which would, in a
sense, be totally contrary to everything we have ever tried to do in
nonproliferation? We would be the perpetrators in that case, then,
if India has legal grounds. Already the President of the United States
has given India the legal ground to stand on. Is the President basing
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his judgment on an opinion from the Attorney General ? If so, can this
committee have a copy of that opinion? Is it an opinion of his own
counsel ? Just what is the authority for this? Is it ét.ato. Department
counsel

Mr. CurisrorHER. Senator, you have made several points, many of
which T agree with.

Let me go back a few paragraphs and then I will come to your final
question.

Congress provided the grace period in the statute. I think you have
defined as well as anyone I ever have heard how that grace period
ought to be interpreted ; that is, there is one fixed deadline and there
is a second deadline for shipments, but the second deadline needs to be
interpreted in terms of whether there is a reasonable probability of
shipments within the period.

Wae feel that the flexibility provided by the Congress in giving the
grace period should be taken advantage of here to see if some way can
be worked out either to get full scope safeguards or to work out an
amicable termination of the agreement.

What the President has said, and I think has quite carefully said,
is that the exports will avoid the risk of a claim by India that the
United States has broken an agreement.

I have no doubt in my mind that if we do not go forward with
these shipments, India will claim that we have broken the agreement.
There are various things she might do if she feels that the agreement
is broken. There are international fora to which she might go to seek
an adjudication.

I doubt if she will do that. I think she will simply state that there
has been an abrogation, that she therefore is freed of her responsi-
hilities under the agreement to go ahead and do the things that I out-
lined in my statement which I think would be so adverse to us.

That is what I think we ought to avoid. That is why I think we
ought to use the advantage of the grace period provided by Congress
in order to either get an acceptance of full scope safeguards or work
out some termination that will not have the nonproliferation conse-
quences that would be so adverse.

‘What has happened during the intervening period ? Unfortunately,
a good deal of the time has been taken up %:_\' the processing within
our own bureaucracy. A good deal of the time has been taken up be-
cause other licenses were pending. I would like to be able to furnish
for the record the actual time that was taken by the NRC.

As you know, other applications were backed up behind these, and
they finally came out processing the two of these together. That is
why we are where we are today:.

I think that is the essence of your question.

Let me now go back to your final question, Senator, and say that
the President has not indicated that the United States will be breach-
ing an agreement, but he has indicated that going forward will avoid
the risk of a claim by India that we were breaching an agreement.
I would have to say that it would not be an insubstantial claim.

Senator Percy. Can we get some backup on the legal judgment?

I do think to research the history of the legislation is an important
point.

Mr. Curistorrer. We would like to be able to submit, Senator, an
opinion on this.

[The information referred to follows:]
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Senator Peroy. We ought to make clear whether this is just a claim
that they could make or whether they could really make that claim
stick,

My final question is this. !

We will continue our negotiations with India. but if this shipment is
made and the megotiations continue and the Indians make another
application where there is no equivocation about the dates, what
will be the administration’s position? What in your judgment should
be our action? Should we make no shipments? Tsn’t it fairly logical
that if the Indians anticipate we will not make any shipment beyond
this shipment, they will begin negotiations with the Soviet Union or
somebody else to become a supplier? Wouldn’t they get all set to go if
we then turned them down? What do we gain, in other words, other
than a year?

Mr. Curistorrer. Not necessarily, Senator. I think India would
much prefer to have the United States be the supplier of its nuclear
fuel. India, T think, particularly at this moment in its history, would
like to diversify her suppliers.

I think if these transactions are approved, we will have an oppor-
tunity to negotiate with India and see if wo either can improve the
safeguard situation or work out a termination that would keep in
place the various restrictions.

I guess I would disagree with the implication of your remark, Sena-
tor, as to the importance of a year. With the conditions in Southwest
Asia and South Asia, maintaining a good relationship with India dur-
ing this period has very high importance, India may be the key, or one
of the keys, to an ultimate resolution of the Afghanistan problem. T
think India sees that as a problem for India in a way that was not
perceived by India when the invasion first took place.

I would want to use this time as effectively and as creatively as we
can to enhance our overall relations with India and also to try to work
out our nonproliferation and our nuclear supply relationships with
India.

With respect to the legal opinion, T am afraid T interrupted your
remarks, Senator. We would be glad to submit a legal opinion to you.
I think you can understand that if it involves any concession against
U.S. interests, it would have to be submitted on g classified basis,

Senator Peroy. Yes, we would certa inly accept it on that basis.

I want to assure you that I will continue working with you to do
everything that T can to convince India that this is in the interest of
our total relationship. T feel that we have a good basis for continuing
a solid relationship with India. The Afghanistan situation must have
shaken India severely. India must stand together with the rest of the
world now. Certainly her position in the nonalined coalition is an im-
portant one. Her leadership is very important at this particular stage.

I would hope that we could convince the Indians that it is in the
overall interest of humanity that we find an answer to this problem.

Thank you very much.

The Caamman. Senator Glenn.

Senator GLeNN. Thank you, Mr. Chairman.

I don’t think there are really any new issues that T want to bring
up. I just want to restate my view so that it will not be misunderstood.
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I am very sympathetic to wanting to keep the very best of relations
with India.

I disagree very, very strongly, though, with the action the President
has taken. With no changes whatsoever in the NNPA, it seems to me
that we are starting down a path where NNPA will be emasculated
to the point where it really cannot be applied practically or from a
pragmatic standpoint anywhere else. Every other nation who wants a
waiver on this will always be able to find some international political
reason as to why it will be desperately necessary at that particular
time to have a waiver.

If we start down this route, without changing the NNPA, we will
make NNPA very ineffective in the future.

Since this is the decision that has been made, I would hope the
administration would get to work on what its suggested changes for
NNPA will be to bring it into line with our new case-by-case approach
to nuclear proliferation, which is actually what we are doing. T think
we here on the Hill probably should get going in the same direction
whatever happens, because, even if we turn down this shipment and
keep NNPA 1n effect, it seems to me we will also have to consider
whether other nations are following our lead. We all hoped when we
passed NNPA that other nations would follow our lead. Well, they
did for a while, but T don’t think they are doing it much now. Do we
need to make changes to reflect that new status not only to permit, but
perl_la.gs to encourage, American business to get back into the act
again

We had our best shot at it. We thought it was working, but it really
does not appear to be going, and now we culminate it with this waiver.
It seems to me this sort of puts the final “stake through its heart,”
although that may be stating it a little too dramatically.

I do not think this was necessary at this time. We would have
been far better advised to have taken this time period and used it to
try to work out what changes are necessary in NNPA so that other
governments do not view this as just one more flip-flop in our policy.

‘We were given the President’s actual message only this morning
after we had arrived at the committee meeting. At the bottom of page 2
he talks about India’s failure to accept international safeguards on all
of its peaceful nuclear activities and its failure to commit itself not to
conduct further nuclear explosions as being a serious concern to him.
He says, “These exports will help us to maintain a dialog with India in
which we try to narrow our differences on these issues.”

I don’t know who put that wording together for the President. While
I can’t say it is actually humorous, it borders on that. We have tried for
92 years, and India, in effect, has told us to “bug off” every time we
wanted to talk about these matters. Now we seem to think that if we
give in and ship to her, which is what she wants us to do, somehow she
will suddenly come around. I do not think that is reasonable to assume.
I do not think that should be held up to us as a reason to send out this
shipment.

We will have ample opportunity to talk to India about other matters.
We are shipping or approving shipment of some arms. The TOW case
already has been brought up this morning,

My main concern. Mr. Chairman, is that we not stand before the
rest of the world and state that we have a policy, and try to get every-




117

one to follow our lead, while we do not really have that policy in effect.
Everyone will know it and will be out there, selling as hard as they
can. They are moving in that direction now, anyway, and have been
for the past year or so. I think we just are not doing right by this. I
wish we had had the benefit of the GAO study and the meefing this
summer of the NPT Conference before we had to go through this, but
we no longer have that option.

I hope we all can sit down and talk about what changes we may
need in the future in the NNPA.

Thank you.

The Caamman. Are there any further questions?

[No response.]

The Cramaan. There being no further questions, let me thank you
very much, Mr. Secretary and Mr, Ambassador.

This hearing is adjourned.

[ Whereupon, at 12:07, p.m., the committee adjourned, subject to
call of the Chair.]

[Additional questions and answers follow :]

ADMINISTRATION'S RESPONSE T0 QUESTIONS SUBMITTED FOR THE RECORD BY
SENATOR GARY HART

Quesgtion 1. McGeorge Bundy, in a recent article in the Washington Post,
reiferates the State Department argument that the shipment of nueclear fuel to
India should go forward because of the legal position taken by India that, pur-
snant to the 1963 U.S.-India Tarapur agreement, it would be free “to make any
use it likes of the ton and a half of plutonium it can get from the fuel we have
already supplied” if the United States cuts off supply of fresh fuel for Tarapur,
India’s legal position is based on its assertion in Article VI, Paragraph A of the
agreement that India’s acceptance of safeguards on the spent fuel are conditioned
upon uninterrupted supply of fresh fuel for Tarapur by the United States.

A. Is it true that the United States did not accept this assertion by the Govern-
ment of India and that disagreement on this point is specifically noted in Article
VI, Paragraph A of the agreement?

B. Why did the United States conclude the Tara pur agreement containing such
a substantial disagreement with India?

C. Is the State Department now prepared to concede India’s claim to free
access o the plutonium content of the Tarapur spent fuel in the event fresh fuel
is no longer supplied by the United States? Please explain in detail the current
U.8, position on this issue.

D. Article VI, Paragraph D, of the agreement gives the United States the
right to require the return of equipment, devices and material (including the
spent fuel) in the event of noncompliance by India with the safeguards guaran-
tees or provisions of the agreement. Is the United States prepared to exercise
this right if India takes possession of the plutonium in the Tarapur spent fuel?
Please explain.

Answer. This question assumes that India’s legal position, in the event of cessa-
tion of U.S. supply, would be based on Article VI A of the agreement. In our view,
this is probably incorrect. Rather, India would probably argue that a failure of
the United States to supply fuel for Tarapur was a violation of the obligation
in Article II of the agreement. They would probably take the position that such
a violation was a material breach of the agreement. They would consequently
argue that under international law, as codified in Article 60 of the Vienna Con-
vention on the Law of Treaties, that this breach legally entitled India to consider
the agreement for cooperation terminated or suspended, in whole or in part.
India could then argue that it was not bound by any of the provisions in the
cooperation agreement, including those contained in Article VI

The disagreement embodied in Article VI A is not relevant in any way to the
implementation of the safeguards provisions in the cooperation agreement since
India has agreed under Article II to use no other special nuclear material than
that made available by the United States in the Tarapur Atomic Power Station.
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Thus, safeguards under the agreement apply to the reactors at all times. It was
for that reason that India was ready to accept the provisions in Article VI B,

If the United States ceases fuel supply, the Indian Government would prob-
ably, as indicated above, consider itself relieved of the obligations contained
in Articles IT E and VI D. While the U.8, Government takes a contrary position,
if this situation occurs, the United States would be in a diffienlt position in try-
ing to “exercise” either of these rights,

In regard to the specific points in the question :

A, Article VI(A) does reflect a theoretical difference between India and the
United States on whether safeguards should only be triggered by the supply
of fuel or also should be triggered by the supply of reactors.

B. This disagreement has no practical effect since India agreed to use only
U.S.-supplied fuel in the Tarapur reactors. The fuel and the reactors are thus
always under safeguards.

C. If the U.8. ceases supply, India would probably claim that it is conse-
quently entitled to consider itself relieved of the obligations in the 1963 agree-
ment, including those in Article VI D, The Deputy Secretary commented on the
U.8. position in face of such a possible claim in executve session of the Senate
Foreign Relations Committee on June 11, 1980,

D. Article VI D gives the United States the rights to suspend or terminate
the 1963 agreement for cooperation and to reguire the return of equipment and
devices transferred under the agreement and any safeguarded special nuclear
material produced through its use in the event India does not comply with the
guarantee or safeguards provisions of the agreement and subsequently fails to
take steps to fulfill these provisions in a reasonable time. The United States
has not given up these rights. In the event this provision is triggered, the United
States would have to make a decision on whether to require return in light nf
the particular cirenmstances.

Question 2. MeGeorge Bundy, in the same article, reiterates another State De-
partment argument for permitting the shipment of nuclear fuel fo go forward
to India: “The likeliest alternate supplier is the Soviet Union; wounld soch a
switeh be a gain for the good ecause?"’ In this regard, it is my understanding that
the Soviet Union has an agreement with India that international safeguards shall
apply in perpetuity to all byproduct materials (ineluding plutoninm) from In-
dian reactors using Soviet supplied heavy water, even if India eventually re-
places the Soviet heavy water with its own.

A. Is this true?

B. Does the United States have a similar agreement with India guaranteeing
perpetuity of safegunards on byproduet materials from Tarapur even if U.8.-sup-
plied fuel is no longer used in this reactor? If not, please explain.

(. If the NRC denial of the Tarapur export license stands, would the State De-
partment seek Soviet cooperation in obtaining a continuation of safeguards on
existing Tarapur spent fuel as a condition for serving as the alternative supplier
of fresh fuel to India?

Answer. (A) We understand that the Soviet-Indian heavy water supply agree-
ment in effect calls for safeguards in perpetuity on the Rajasthan reactors and
any material used in or produced through their use if the Soviet heavy water is
introduced into these reactors. This is in conformity with TARA document GOV
1621 adopted by the nuclear suppliers in 1978 in eonnection with future supply
commitments. If the heavy water is used in other reactors, TAEA safeguards
wonld apply to material used in that reactor or produced through its use only
while it contained the Soviet heavy water.

(B) Under the U.S8.-India agreement on Tarapur, India gnarantees that only
17.8. origin fuel will be used in the Tarapur reactors and that this material and
material produced through its use will be subject to safeguards The situation
described in the question thus falls outside the purview of the agreement,

It is likely that, should the United States refuse to supply additional fuel for
Tarapur, the Indians will deem the 10,8, to have unilaterally breached the agree-
ment. In this case, they could regard themselves as relieved of the obligations
imposed on them by the agreement, including the obligation to use only U.S.-sup-
plied fuel. Thus. the agreement, which was entered into in 1963, a number of years
before the development of GOV 1621 or the nuclear suppliers gnidelines, provides
effective safeguards while it remains in force but does not deal with the situation
which would arise from its abrogation. However, recent 1.8, nuclear cooperation
agreements in conformity with the nuclear suppliers guidelines, correct this
problem.
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(C) Should this sitmation arise, the United States would make & concerted
effort to preserve safeguards on the spent fuel. However, it is clearly premature
to speculate about the tactics to be employed in this effort. Tn particular, a judg-
ment as to whether and in what manner to involve the Soviets would depend on
the circumstances at the time.

[From United States-Indian Tarapur Agreement (1963)]
ArticLe VI

A. The Parties to this Agreement emphasize their common interest in assuring
that any material, equipment or device made available to the Government of
India for use in the Tarapur Atomic Power Station, or in connection therewith,
pursuant to this Agreement shall be used solely for peaceful purposes. The Gov-
ernment of India emphasizes in contrast to the position of the United States,
that its agreement fo the provisions of this Article in relation to equipment or
devices transferred pursuant to this Agreement has'been accorded in considera-
tion of the faet that, as provided in this Agreement, the Tarapur Atomic Power
Station will be operated in no other special nuclear material than that furnished
by the Government of the United States of America and special nueclear material
produced therefrom, in consequence of which the provisions of this Article in
relation to equipment or devices in any case ensue from the safeguards on fuel,

D. In the event of noncompliance with the guarantees or with the provisions of
this Article, and the subsequent failure of the Government of India to fulfill such
gaurantees and provisions within a reasonable time, the Government of the
United States of America shall have the right to suspend or terminate this
Agreement and require the return of any equipment and devices transferred
under this Agreement and any special nuclear material safeguarded pursuant
to this Article,

[From the Washington Post, June 13, 1980]

SHIP THE FUEL To INDIA

(By MecGeorge Bundy)

The debate over shipments of nuclear fuel to India is one with good guys

on both sides, which is refreshing in itself, This is not a contest between the
children of light and the children of darkness; the central question is simply
whether the general purpose of encouraging nueclear restraint in the world will be
served better by shipping the fuel or not. With all respect for the excellent in-
tentions of those who are against the shipments, T submit that they are wrong
on the merits. Failure to allow these shipments will predictably serve all the
forces already working against nuclear restraint in India—it will be a self-
inflicted wound for the general cause of nonproliferation.

To understand this reality, it is necessary only to consider this matter as it
looks to Indians. To them, the starting point is the 1963 Agreement for Cooper-
ation between our two countries. That agreement, in their view, can be changed
only with the consent of hoth sides, and it is not superseded by our Nuclear Non-
proliferation Act of 1978. Moreover, they have lawyers to defend this view, just
as the Nuclear Regulatory Commission and many in Congress have lawyers for
the opposite position. That is not surprising because the intersection between in-
ternational agreements and national statutes is a natural habitat for legal dis-
pute. On the naked merits, there is room for hoth legal and political sympathy
with each side.

But what will decide the effects of this affair in India is what Indians think.
And what they will think, if shipments are ended, is that the United States has
broken its word as part of a process of pressure to which no self-respecting nation
can submit—and Indians have at least an average amount of self-respect. They
will then declare that our action has ended the 1963 agreement. This position will
be unchallengeable in India and widely supported abroad. The Indian govern-
ment will then feel free, as it does not today, to make any use it likes of the
ton and a half of plutonium it can get from the fuel we have already supplied.
This freedom might or might not be used to make weapons, but the end of all ex-
ternal restraint on the use of the Tarapur plutonium is the inescapable politieal
consequence of any Ameriean decision to end shipments,

The Tarapur plutonium would be enough to make at least a hundred fission
weapons of uncertain but utterly non-trivial yield. It could also be reprocessed as
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an alternative source of reactor fuel, thus setting an example to the world that
we could hardly cheer. I find it hard to see how opening the door to such results
would be good for the general cause of nonproliferation.

Nor should we suppose that the stiff position taken by India on this question
is a matter of bluff, or the result of some special pride in Indira Gandhi. The
Indian stand has been essentially the same under both Morarji Desai and Gandhi,
for the excellent reason that any other position would be regarded as outrageous
by Indian public opinion. (That countries with free elections often respond to
such public sentiment will surely not surprise inhabitants of Washington. )

And the Indians are not bluffing, because there is no longer any American mo-
nopoly on the kind of nuclear fuel Tarapur consumes, The likeliest alternate sup-
plier is the Soviet Union ; would such a switch be a gain for the good eause?

For reasons unknown to me, the administration has spoken softly on this mat-
ter, but its position is correct, and it is not the result of any shallow desertion of
nonproliferation in deference to geopolitical crisis. It is the cause of nonprolifera-
tion itself that should persuade us not to kill the 1963 agreement.

That agreement is not perfect: it bears the birthmarks of the excessive
enthusiasm for nuclear sales abroad that was prevalent in the administ ration
of that time—nostra culpa. But it is vastly better than nothing, and India has
respected it, the Indian explosion did not come from Tarapur.

If we end the shipments, the agreement too will end. We should avoid that
result. even at the price or some understandable disappointment over the difficulty
of exporting virtue by statute.

The writer, special assistant for national security affairs in the Kennedy and
Johnson.administrations, is a professor of history at New York University.
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PREPARED STATEMENT OF JAMES N. BARNES AND 8. JAcOB SCHERR, ON BEHALF
OF THE NATURAL RESOURCES DEFENSE CoUNCIL, NATIONAL AUDURON SocIETY,
UNtoN oOF CONCERNED SCIENTISTS, SIERRA CLus, AxND FRIENDS OF THE
EagrTH *

We are pleased to appear before the Committees on behalf of the Natural
Resources Defense Council, National Audubon Society, Union of Concerned
Scientists, S8ierra Club, and Friends of the Barth. We appreciate the opportunity
to present our views regarding the President’s waiver of the NRC decision to
deny export licenses for the shipment of low-enriched uranium fuel to India.

The environmental community has long been actively concerned about the
hazards posed by U.8. nuclear exports, particularly the risks of nuelear weapons
proliferation. In 1976, three environmental organizations filed petitions with
the NRC, challenging further exports of nueclear fuel for India's Tarapur reactors.
The organizations participated at the Ta rapur hearings before the NRC in July
1976, the first public hearings ever on a nuclear export license. The environ-
mental community festified frequently during the development of the Nuclear
Non-Proliferation Aet of 1978 and has monitored the NNPA's implementation.

The question now facing Congress goes beyond whether the United States
shounld supply some 40,000 kilograms of low-enriched uranium for use at the
Tarapur Atomic Power Station. There are two broader issues at stake. The first
is whether the United States continnes ifs policy of accommodation towards
India which set the stage for the Indian explosion of an atomic bomb in 1974.
The second is whether or not the U.S. abandons the requirement of full scope safe-
guards as a central tenet of its nonproliferation efforts. It is our view that the
Congress should draw a clear line and say “no” to further nuclear commerce
with India until the Indian government accepts international safeguards on all
its nuclear activities. If principles are to mean anything, they must be followed
even in hard cases.

I. BACKGROUND

For over twenty years, we have heard the same arguments about the importance
of maintaining U.S. leverage over the Indian nuelear program by providing them
nuclear equipment, material, and technology. We have seen the State Depart-
ment, time and time again, go to great lengths to avoid confrontation with
India by relying on hair-splitting legalisms and ambiguities. The United States
has been ontmaneuvered and outnegotiated by India, which has demonstrated

to the world that & non-nuclear Weapons state can explode an atomie bomb
using U.S.-supplied nuclear materials and get away with it,

The illusion of Atoms for Peace was shattered on May 18, 1974 when India
exploded a “peaceful” atomic explosive with a yield of 20,000 tons, The Govern-
ment of India immediately claimed that the plutonium device it had exploded
was all-Indian : “Not a single thing used in it was foreign.” The statement sought
to mask twenty years of United States and Canadian assistanee to Indian devel-
opment of nuclear power. The nation of Gandhi was to serve as a model for the
Introduction of atomic energy in developing countries. Atomic power would
provide cheap electricity to lift Indian’s rural masses out of abjeet poverty.
As a leader of the Third World, India’s fcceptance of international safegnards
on part of its program would be viewed as a triumph. India would show that
nuclear power could provide great benefits without weapons proliferation.

*Mr. Barnes {s an attorney with the Center for Law and Soclal Polley : and Mr, Scherr
I8 an attorney with the Natural Resources Defense Counsel, Patrice Perillle, a Law
Student Intern at the Center, assisted in the preparation of this statement,
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Eager to have the Atoms for Peace program succeed, the United States and
Canada began in the mid-1950's to provide India with nuclear assistance, choos-
ing to ignore the repeated warnings of India's intentions., In 1954, Canada pro-
vided India with a natural uranium research reactor, called the CIRUS ;: and the
United States supplied the heavy water needed fo operate the reactor. Both
nations songht Indian agreement to safeguards on the reactor and the heavy
water, India strongly resisted, and a vague “peaceful uses only" pledge was
accepted as sufficient.

As early as the late 1950's, the Indians began efforts to develop their own
capability to reprocess the fuel used in reactors, obstensibly to recover plutonium
for use in breeder reactors. The Indians’ first reprocessing plant relied on blue-
prints of the Purex process developed by the U.S. Government to make its first
plutoninm bomb. Yet the U.8. Government turned a blind eye to the possible
military applications,

Indian protests against safeguards were carried into international discussions.
During negotiation of the statute of the International Atomie Energy Agency,
the Indian Government sought to limit the ability of the agency to account for
nuclear materials and inspect nuclear facilities. They claimed that requiring
safegunards only in non-nuclear weapons states was Inequitable and would
interefere with national sovereignty and economic independence, The many loop-
holes in the International Atomic Energy Agency's regulatory framework are
a tribute to Indian persistence.

The most visible American contribntion to India’s nueclear program are the
two 200-megawatt General Electrie reactors at the Tarapur Atomie Power Station
near Bombay. It was argued that the deal would help keep India on the side
of the West and open up the market for U.S. nuclear manufacturers, The Indians
agreed to international safeguards on the fuel to be supplied by the United States
for Tarapur, but not to international inspection of India's other nuclear facilities.
Equipment and fuel provided to Tarapur were for “peaceful purposes only.”

By ‘the mid-1960's, the United States and Canada became worried that India
and other non-weapons countries might interpret such pledges as permitting
peaceful nuclear explosives. It was made clear in the 1968 Non-Proliferation
Treaty that there was no difference between peaceful nuclear explosives and
atomic bombs—both were expressly precluded in mon-nuclear weapons states.
India refused to sign the NPT.

By 1970, it had become obvious that India was developing “peaceful” nuclear
explosives. Assurances were sought that the Indians would not nse Canadian
or U.S.-supplied equipment or material to manufacture plutoninm for explosives.
The Indians rejected these “unilateral” attempts to vary the terms of earlier
agreements. Yet U.8. and Canadian assistance to India continued. That same
year, the Indian AEC announced an ambitious program to develop rocket systems
and satellites—for civilian uses only.

The Indian nuelear explosion of 1974 came as a shock to the American publie.
The official United States response was muted. The CIRUS reactor provided by
the Canadians had been identified as the source of the plutenium used in the
explosive, It was argned that the incident was solely a matter between India
and Canada. The Tarapur reactors had not been involved. The fact that the
United States had provided heavy water for the CIRUS reactor was not men-
tioned. It was not until August 1976 that the United States admitted that there
was “a high probability” that plutonium for India’s first atomie bomb had been
produced with U.S.-supplied heavy water. While the Canadians halted nuclear
assistance to India, Secretary of State Kissinger ordered that there be no inter-
ruption in U.8. supplies of uranium fuel to India. Efforts by the U.S. Atomic
Energy Commission to get an unambignous pledge from India that it wonld not
use the Tarapur reactors or fuel for nuclear explosives failed. The Nixon Admin-
istration wanted to forget the whole matter, but the Indian explosion touched
off a debate in Washington on the dangers of nuclear weapons proliferation and
the inadequacy of United States and international controls, It was this debate
which provided the impetus for the passage of the Nueclear Non-Proliferation
Act of 1978.

II. THE NUCLEAR NON-PROLIFERATION ACT AND THE 1978 WAIVER FOR INDIAN EXPORTS

The NNPA established the first specific eriteria for the licensing of nuclear
exports by the NRC. Perhaps most important and far reaching was the require-
ment in §128 of the NNPA that U.S. nuclear commerce be conditioned upon
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acceptance of safeguards on all nuclear facilities in the recipient country. Dur-
ing the consideration of the NNPA, the Executive Branch stated that the full-
scope safeguards provision was of “crucial and pivotal importance to an effective
non-proliferation policy. . . .” The Congress recognized that some time would
be needed to bring countries into compliance, specifically mentioning India and
South Afriea. Thus, the operation of §128 was delayed 18-24 months or until
March 1980 at the latest.

The first test of the NNPA came shortly thereafter when the NRC, in a 2-to-2
decision, denied the licenses for the shipment of nuclear fuel for Tarapur. Presi-
dent Carter then overrode the NRC decision. The matter was reviewed and then
approved by Congress.

At the time, there was substantial official optimism that the Government of
India would agree to full-scope safeguards. Mrs. Gandhi had been replaced by
Prime Minister Desai, who had publicly renounced India’s need or intent to con-
duct further peaceful nuclear explosives, As Commissioner Ahearne said in his
opinion approving the 1978 export:

“The current (Desal) Government of India has taken truly significant steps
to meet these proliferation goals. India is the only country that having exploded
& nuclear device, has turned away from nuclear weapons, and has demonstrated
the ability to make the difficult choice of not continuing down that path. Although
the previous (Gandhi) government was certainly not supportive of non-prolifera-
tion policy and acted in a manner which was inimical, the present government has
done just the opposite—it has acted responsibly and courageously.”

Senator Glenn was willing to accept the State Department's assertions that a
breakthrough in negotiations with India was imminent. However, in regard to
requests for waivers following the § 128 grace period, Senator Glenn stated:

“I wounld not want to see us at that time making the same argument . . . and
that we should, therefore, make another fuel shipment. We have granted an 18-
month grace period. It is time which should be put to good nse in working this out.
It is unlikely that there will be additional waivers beyond that period.”

III. THE PENDING LICENSE APPLICATIONS

On May 17, 1980, the NRC Commissioners, in a unanimous decision, denied the
applications for continued shipment of nuclear fuel to Tarapur. In some respects,
there is no change from the situation in 1978

The U.8. agreement with India still does not explicitly rule out the use of
U.S.-supplied material for nuclear explosives, and we do not have a clear, un-
equivocal statement on this point from the Government of India:

India still claims that there is a difference between a “peaceful” nuclear
device and an atomie bomb 3

Significant Indian nuclear facilities remain outside international safe-
guards; and

India’s explosives program appears to be continuing,

The major difference is that Prime Minister Gandhi, who was responsible for
the first Indian atomic bomb, has returned to power. Prime Minister Gandhi
has refused to rule out future peaceful nuclear explosions, should this be con-
Bidered in India’s interest.

Given the failure of the United States for over a decade to persnade India to
accept full-scope safeguards and the U.S. position on acceptable “peaceful
uses”, it is extremely unlikely now that agreement on these issues could be
reached even if the grace period in the NNPA for application of § 128 require-
ments was extended beyond March 1980, Instead of dealing directly with the
question of yet another extension, the State Department has developed the
disingenuous argument that the pending export applications fall within the two-
year period. The State Department relies on an incredibly strained reading of
the language of § 128, arguing the date triggering application of full-scope safe-
guards should be the intended shipping date planned by the applicant, rather
than the actual shipping date. Yet two years ago, the State Department took a
different position. In response to questioning at the first waiver hearings in
May of 1978, then Deputy to the Undersecretary of State Joseph Nye referred
fo the § 128 cut-off as coming into effect 18 months after the signing of the bill
or two years in terms of the “actnal shipment.” We agree with the NRC that
the State Department’s latest interpretation is inconsistent wih the Congres-
sional intent underlying § 128.
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'I_‘he State Department also has argued on eguitable grounds that these appli-
cations should not be penalized because their issuance was unreasonably delayed
by U.S. Government beyond the March 10th deadline. Yet the delay was not due
to bureaucratic errors or oversight, but rather the failure of the State Depart-
ment to respond to requests for information from the NRC. Indeed, the applica-
tions for nuclear exports to India here at issue were processed as fast and even
faster than any such application since 1976,

Some have argued that the United States must continue to supply fuel for
Tarapur or the Indians will view the Agreement for Cooperation as breached
and follow through with their threat to reprocess the spent fuel which we have
already provided to them. First, it is our view that the Agreement will not be
breached if the pending licenses are denied.

The nuclear fuel for the Tarapur reactors is provided pursuant to a 1963
Agreement for Cooperation with India. 1t has been suggested that the U.S.
obligation under Article II of the Agreement to ‘“sell” enriched uranium to
India for use at Tarapur is immutable. Yet we believe that as a matter of long-
standing practice, the Indian Government has accepted that the export of
nuclear fuel for Tarapur is fully subject to U.S. law and licensing requirements.

Article V of the 1963 Agreement provides that exports of materials, equip-
ment, and devices for use at Tarapur, other than special or source nuclear
materials, will be “subject to applicable laws, regulations and licenses require-
ments of the Government of the United States of America . . .". The exclusion
of special nuclear material or nuclear fuel is readily understandable, since in
1963 the U.S. Government was the direct supplier and exporter of fuel; and in
such circumstances, fuel exports were not subject to the licensing requirements
of the Atomic Energy Act.

In 1964, the Congress amended the Act to permit limited private ownership
of special nuclear materials. Under an amendment o Section 53, authority to
license exports of special nuclear materials was provided to the Atomic Energy
Commission. The Commission already had this power in regard to exports of
nuclear equipment and the 1964 amendment extended its licensing responsibility
to fuel. Congress was fully aware of our existing international agreements and
the across-the-board scheme established for fuel export licensing. There can be
no question that Congress fully intended its licensing requirements to apply to
fuel shipments to Tarapur.

In 1971, the United States and India renegotiated a sales contract for the
Tarapur nuclear fuel. The Indian Government explicitly agreed in that contract
that the export of special nuelear materials would be subject to U.S. licensing
requirements :

“The purchaser shall procure all necessary permits or licenses (including any
special nuclear material license) and comply with all applicable laws, regulations
and ordinances of the United States and of any state, territory or political sub-
division, in connection with the material delivered to the purchaser pursuant to
Artiele IITA or to the seller pursuant to Article VIL"

Since 1971, India has regularly sought export licenses for Tarapur fuel.

The U.S. commitment to “sell” nuclear fuel to India is not fixed, but rather is
fully subject to the requirements of the Atomic Energy Act, as amended by the
Nuclear Non-Proliferation Aet of 1978. A Congressional decision not to waive U.S.
law in respect to continued fuel exports to Tarapur would be congistent with
domestic law and practice under the Agreement of Cooperation,

Also it should be noted that according to the NRC, India already has enough
low-enriched uranium on hand to supply the needs of both Tarapur reactors until
the end of 1982, A refusal to grant these licenses at this moment could not be rea-
sonably construed as violating even an absolute T.S. obligation under Article II
of the Agreement to provide the fuel necessary for the continuous and efficient
operation of the Tarapur reactors. There is no obligation under the Agreement
to provide India with a long-term stockpile of fuel for Tarapur, And there is noth-
ing preventing India from agreeing to full-scope safeguards before they run out of
fuel for the plants. In that case, the United States should be willing to resume
ghipments.

The threat that India will reprocess the spent fuel now in storage at Tarapur
is not a new one nor is it a risk which will disappear if the U.8. caves in and
agrees to supply fuel to Tarapur for the duration of the Agreement. The Agree-
ment expires in 1993, at which time India would be completely free to reprocess
the spent fuel and stockpile plutonium ountside international safeguards, There is
no sense in simply making the present situation worse by continuing to add to a
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possible future Indian stockpile of plutonium. Twenty years of U.S. nuclear assist-
ance to India did not stop them from exploding an atomic bomb ; thus, it is unrea-
sonable to believe that the assurance in our Agreement alone will prevent the
Indians from eventually reprocessing the fuel. The United States should use
whatever leverage is available, ineluding a possible denial of 1.8. military assist-
ance, to force the Indians not to reprocess the Tarapur fuel.

There is some hope that the Indians will maintain safeguards on Tarapur and
the fuel even if the Agreement is terminated. In May 1978, Dr. Nye testified that :

“I think the Indians probably would regard a cessation of fuel supply as a
violation of the agreement. It does not necessarily follow that they would cease
safeguards. I would point out that in the case of Rajasthan reactor, when Canada
ceased its supply, India kept on the safeguards.”

India has strong incentives not to remove the materials at Tarapur from
TAEA safeguards. This would be a very serious step. India is a member of the
TAEA ; a refusal of access to JAEA inspections would constitute a repudiation
of the TAEA role within India and would harm India's relations with all TAEA
members. More importantly, removal of safeguards would have consequences
for India’s relationship with Pakistan and China.

V. THE ADVERSE EFFECTS ON T.8. NON-PROLIFERATION EFFORTS

As Professor Rowen pointed out in his testimony yesterday, the continued
failure of the United States fo halt nuclear fuel shipments to India has the
widest implications for U.8. nonproliferation policy. India has always been the
fest case of our resolve fo halt the spread of nuclear weapons. Other nations,
including Brazil, Argentina, Pakistan, South Afriea, and Iraq, will be watching
these Congressional deliberations closely.

We agree with the statement that Senator Glenn made in May 1978 that
the NNPA requirement of full-scope safeguards is the “cornerstone” of the Act.
To waive this provision in regard to India would make meaningless our efforts
to encourage other nations to accept the Non-Proliferation Treaty or its equiv-
alent. It would promote an unending stream of other special pleadings and
demands for equal treatment. Newspapers in South Africa, which has an ap-
plication for nuclear fuel pending before the NRC, have already expressed
resentment over the leniency being shown towards India.

We call upon Congress to uphold the credibility and integrity of U.S. efforts
to halt the spread of nuclear weapons, Too often in the past, the pressures of
the day have forced the United States to back away from the tough stands
essential to meeting our longer-term nonproliferation objectives.

We must make it elear now that the United States will no longer engage in
nuelear eommerce with nations not renouncing nuclear explosives and not agree-
ing to international safeguards on all their nuclear activities. The policy em-
bodied in the NNPA represents our last chance to reverse the trend toward a
“nuclear-armed crowd” and a world where the risks of nuclear war are greatly
enhanced. If we fail here, the prospect for the future are dim,

It is worth recalling President Carter’s remarks upon signing the NNPA :

“The Nuclear Non-Proliferation Act sets the conditions and eriteria which
will govern U.8. cooperation with other nations in our efforts to develop the
peaceful use of nuclear energy. The encouragement of universal ratification of
the Non-Proliferation Treaty is central to the act, as is the establishment of
a comprehensive set of eontrols, including application of International Atomic
Energy Agency safeguards and provision of a stable framework for interna-
tional nuclear eooperation and commeree.”

We agree, and thus urge you to override the Executive Order and deny the
proposed export licenses,

PREPARED STATEMENT oF RICHARD K. Berrs, THE BROOKINGS INSTITUTION

Thank you, Senator, for the invitation to testify. I would like to note that the
views I will express today are my own, and should not be attributed to the
Brookings Institution. The issue before this committee is a difficult one, and
there are powerful arguments on both sides of the dispute, My statement will
present a case for permitting the shipment of fuel for India’s Tarapur power
station, under the 1963 agreement on supply, to go forward.
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There are two fundamental beliefs that underlie my argument. First, opposing
the denial of fuel supplies for Tarapur does not mean that one is insufficiently
concerned with proliferation. The spread of nuelear weapons is one of the prin-
cipal dangers facing the world in coming decades, and the United States should
place a high priority on policies designed to prevent or minimize it. T would
argue, in faet, that focusing anti-proliferation policy primarily on control of
technology, rather than on more difficult measures to reduce the insecurity of
states who may want nuclear weapons to protect themselves, is a policy that
places a very limited prierity on nonproliferation. Second, the only thing worse
than an ineffective policy against nueclear spread is a counterproductive one, The
United States should at least refrain from undertaking actions in the name of
nonproliferation that may actually make the danger greater.

There are three dimensions to the Tarapur fuel supply issue: legal, strategic,
and diplomatic. I do not believe that the reasons for denying the shipment under
discussion are compelling in any of these dimensions. Let me discuss the most
difficult one first.

The Nuclear Non-Proliferation Act of 1978 presents grounds for terminating
fuel supply, because India refuses to accept full-scope safeguards. Since I am
not a lawyer, I cannot presume to argue the legal case against enforeing the act.
The contractual obligations of both parties, however, can be disputed. In India's
view, the 1978 act amounts to an ex post facto law, and eannot override legal
obligations incurred in 1963 to supply fuel for thirty years. Some American
officials maintain that the provision of the 1963 agreement requiring conformity
of fuel supply contracts with U.8. laws validates the applicability of the Non-
Proliferation Act. Whether or not there is any doubt about this within the
American legal community, Indians reject this interpretation. Moreover, the
Indian government maintains that if the United States refuses to honor the
obligation to supply fuel, the 1903 agreement will be abrogated and India will
be freed from fhe provisions that require U.S. approval of the disposition of
spent fuel from the Tarapur reactors. P. R. Chari, of the Indian Institute for
Defense Studies and Analyses, wrote in the Fall 1978 issue of International
Security :

Article 60 of the Vienna Convention on the Law of Treaties provides that a
bilateral treaty may be terminated or suspended . . . by one party shonld a
material breach in its terms be committed by the other party. Further, Article
27 of the Convention expressly prohibits a party to a Treaty from invoking the
provisions of its internal laws as an excuse for failure to perform treaty obliga-
tions. The U.8. Insistence on seeking additional undertakings [i.e., fullscope
safeguards] to supply enriched uranium, under threat to abrogate the TAPS
agreement, is legally untenable.

To reiterate, I do not claim that Indian legal interpretations are correct. What
appears evident, though, is that a consequence of U.8. denial of fuel supplies
may be an Indian move to take possession of accumulated spent fuel which
could then, if desired, be reprocessed into weapons-grade plutonium, This may
smack of blackmail to observers in Washington (although Indians assert that
U.8. demands for full-scope safeguards amount to blackmail). But the tangible
result of denial, what ever the merits, would probably be a partial release rather
than a restraint on India's eapacity to build nuclear weapons. This danger is
compounded by the internal political ramifications within India. In the past
Indian public opinion has favered development of a nueclear force, and it was the
government that was the restraining element. Some analysts even make the
case that the 1974 test was designed as a means to placate the pro-bomb lobby
without actually moving to deployment of weapons. An American refusal to sup-
ply fuel for Tarapur will be interpreted in that country not only as illegal, but
as an insulting power play. Tt will inflame Indian nationalism and enhance the
appeal of arguments that India needs nuclear weapons to show it is not a pawn
of arrogant superpowers.

India already has the capacity to bulld nuclear weapons, as the 1974 explosion
demonstrated. Refusal to supply fuel may not even eripple the operation of
Tarapur itself, since the Indians may replace that fuel with their own mixed-
oxide substitute, or might be able to purchase fuel from the Soviet Union. The
significance of the legal issue is as a matter of principle and precedent. If the
Non-Proliferation Act must be enforced in this case it cannot be because it will
prevent proliferation by India, but because it will serve as an inhibiting exam-
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ple to other potential proliferators. But will it, on balance, necessarily reduce
the odds of proliferation in general? The answer is far from certain. This qges-
tion takes us into the strategic dimension. The following part of my remarks
is not meant to challenge the wisdom of the Nuclear Non-Proliferation Act. Be-
fore this body, that would be presumptuous, and the act is, for better or worse,
the law of the land. What the remarks are meant to do is to suggest that if there
are any grounds for waiving the requirements of the act in regard to India,
those grounds should not be dismissed lightly,

The problem of nuclear weapons proliferation is not identical with the prob-
lem of the proliferation of sensitive technology. Technical capacity is the neces-
sary condition for a weapons program, but not the sufficient condition. The more
significant determinant is the incentive to acquire nuclear striking power—either
as a deterrent against aggression by conventional forces of a stronger neighbor,
or as a supporting eapability for aggression.

If a nation's desire for nuclear weapons is strong enough it can probably
acquire the technical eapability to produce fissionable material without the help
of major nuclear suppliers, because facilities necessary for producing fissionable
material for weapons are less sophisticated than those involved in a program
for generating electric power. Such g course would require higher risks, greater
expense, less efficiency, and much more lead-time, but construetion of ernde
facilities for reprocessing—or even for enrichment—is not beyond the grasp of
most of the countries who are prime candidates for proliferation, if they are
willing to make the sacrifice. The most likely ones, indeed, already have developed
such capabilities (Taiwan and Suth Africa) or are engaged in attempts to do so
(Pakistan). By the same token, a nation desperate for nuclear weapons may not
be deterred by safeguards, which may provide warning of a program, but do not
prevent it. Conversely, if a country's incentives are low enough, its capability
does not matter, because it will not exercise the option. West Germany and
Japan are obvious examples,

The reason for trying to prevent the acquisition of weapons-applicable tech-
nology through normal commercial transactions, or for insisting on full-scope
safeguards, is not that such restraints will preclude acquisition of nuclear
weapons, but that they will make it more difficult. For countries that have only a
marginal interest in getting weapons, such obstacles will suffice to dissuade them.
The ones we should worry about most, however are those that have more than
a marginal interest,

Blanket provisions of the Nuclear Non-Proliferation Act are helpful in ensuring
that if a country wants to build a nuclear force, it will not be able to do so easily.
But by attacking the problem with a uniform set of standards, while the coun-
tries we are dealing with are not a uniform group, the law does both too much
and not enough. It does as much to prevent proliferation by, say, Ecuador (which
is really in no danger of entering the nuclear club) as it does against Pakistan
(which does present a great danger). And it also means that in the case at issue
today we find ourselves in the position of feeling we must appl ¥y the law (because
no one should be above the law) even though sanctions really have no impact on
proliferation potential in this case itself, Stopping fuel for Tarapur would not
delay India's capability to launch a nuclear weapon against China or Pakistan :
it would only be a symbolic gesture showing that we mean business. This reason
for enforcing the act, however, is outweighed by the negative impact that doing
80 would have on the goal of nonproliferation,

In some ways, unfortunately, provisions of the act work against the intent
behind it. By holding fuel supply hostage to demands for submission to U.S8.
policy, the law highlights the dependence of countries who rely on that supply.
It enhances their incentives to end that dependence, to acquire antonomy in their
energy-generating nuclear programs, to ensure that those programs cannot be
disrupted by change in our policy or mood. These countries may ask themselves:
If the Americans can change the rules of the game with India, half-way through
the thirty-year period of their fuel supply agreement, what is to prevent them
from changing their minds again sometime in the future, and doing the same
thing to us? Wouldn’t our nuclear program be safer if we can provide ifs require-
ments on our own? The effect is not completely dissimilar to the American re-
action against OPEC, which heightened our attention to achieving energy
independence, 2

For nonproliferation, it is more useful to keep countries from acquiring sensi-
tive fuel eycle capabilities than it is to put safeguards on ones they already have,
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But one of the prineipal argnments that the United States has used against the
spread of indigenous reprocessing and enrichment facilities is that they are not
necessary because commercial fuel supplies are available. To the extent that we
east doubt on the assurance of such supplies we also cast doubt on the arguments
about developing alternative sources internally, sources which can yield weapons-
applicable materials.

The third dimension of the Tarapur issue is diplomatic. Is it necessary that
we damage the full range of our relations with New Delhi because of this legal
disagreement? Contrary to the stereotype some Americans have, India is not a
fourth-rate country, full of funny mystics, a nation irrelevant to our global inter-
ests, India is one of the principal emerging middle powers. It has the third larg-
est complement of seientific manpower in the world, after the United States and
the U.8.8.R. With the fourth largest armed forces in the world (including an
army bigger than our own) it dominates the region of South Asia, which, since
the Soviet invasion of Afghanistan, has become an area of vital concern to the
United States. Since Indira Gandhi’s return to power, Indo-Soviet relations have
warmed up again. Outrage in India, over what is regarded there as American
hanky-panky in abrogating solemn fuel supply agreement, can only encourage a
further tilt by New Delhi toward Moscow. Allowing fuel shipment to proceed
will not, of course, make the Gandhi government fall into our arms, but it will at
least help keep our relations from getting even worse.

Our political interests in general, as well as the goal of nonproliferation, would
be better served by releasing the shipment than by denying it. This argunment
admittedly does not resolve the problem of appearing to back off from the Non-
Proliferation Act. The United States does not want to look like a pushover, or a
nation that does not take its own laws seriously. Is there any middle ground on
which the United States counld thread its way through this dilemma? As a com-
promisge, why not submit the dispute to the World Court? Normally, I confess, I
see little useful role for that institution, but in this case it might help us to have
our cake and eat it too, If the Court decided in India's favor, that the Non-Pro-
liferation Act counld not supersede the 1963 agreement, we would still have man-
aged to preserve the principle of the sanctity of the law, and we would appear
magnanimous and reasonable, If the Court decided in favor of the United States,
on the other hand, India would have less persuasive grounds on which to
denounce American perfidy, and we would have the symbolic force of interna-
tional jurisprudence to back up the fairness of our poliey. In either case we would
be better off than if we deny the shipment unilaterally, in a way calculated to
provoke charges of deviousness, unreliability, and illegal strong-arm taetics.

If adjudieation by the World Court is infeasible, unrealistic, or undesirable,
then T believe the United States should make the best of a bad sitnation and allow
the shipment to proceed. This would pose some costs, but we face costs either way
we turn. There is no free lunch in nonproliferation policy.

TEDERATION OF AMERICAN SCIENTISTS,
Washington, D.C., June 19, 1980.
Hon. FRANK CHURCH,
Chairman, Senate Foreign Relations Commitiee, Dirksen Office Building, Wash-
ington, D.C.

DeAR MR, CHAIRMAN: The Tarapur Nuclear Power Plant problem raises
timely issues concerning current 1.8, non-proliferation policy: are its means
commensurate with its goal if applied only on a nation by nation basis?

Originally U.S. non-proliferation policy sought to prevent proliferation by
keeping secret the method of building nuclear weapons. When, later, it became
evident that the secret could no longer be kept, the U.8. shifted to the strategy
of a political bandwagon. Using the non-proliferation treaty as our vehicle, we
persuaded as many countries as possible to come aboard. In this way, we estab-
lished a world climate against proliferation.

The success of this strategy has left us, today, with residual hard-core cases.
In these hold-out nations, underlying security problems, or long-standing rival-
ries, dominate their arguments for nuelear weapons—or at least militate for
their keeping relevant options open. To these remaining non-signatories (and to
some “‘false adherents” of the non-proliferation treaty) the plans of numerous
distant signatories are less relevant than those of nearby adversaries.
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In sum, for those who have not yet seen fit to sign the non-proliferation treaty
(or to permit safeguards on all their nuclear materials and facilities) there is
some deeply felt reason. Is it not likely, for example, that the Indians will only
forego the option of procuring many nuclear weapons when the Pakistanis have
foregone such options also?

With this in mind, U.8. non-proliferation policy has got to move on to working
on the underlying security concerns at issue. In the absence of their solution,
the U.8. will normally lack the necessary leverage to achieve its goal. What,
after all, can we do to India that is worse for it than its falling behind in a
Pakistani-Indian nuclear arms race. Similarly, the problem of Brazil has got
to be dealt with eventually as part of the problem of Argentinean proliferation.
Iraqi desires for a bomb are related to the Middle East dispute and the West
Bank. The South Koreans will harbor latent interest in a bomb until the Korean
peninsula is unified. And only when Peking and Taipei make their peace, can
we stop worrying about a Taiwanese bomb,

Now in the case of India and Pakistan there ought to be a clear mutual in-
terest in avoiding an Indian subcontinent nuclear arms race. After all, the chance
of conflict between the two countries is very real indeed, If one side builds a
nuclear armory, the other will also, so that subsequent conflicts will likely es-
calate to nuclear violence. And with nuclear weapons, the extent of destruction
to both would be enormously greater than it is now. Both countries should be
sobered by this prospect.

With this background we wonder if the real, and valuable, current pressure in
the NRC, the press; the public and the Congress against waiving the require-
ments of the Nuclear Non-Proliferation Act could be transmuted into a diplo-
matic effort to get the Indians and the Pakistanis into a suitable agreement.

¥or example, if the Indian Government would agree publicly to aceept full-
scope safeguards if the Pakistani Government would also, would this be a valid
Justification for continuing to supply the Indians with nuclear materials for some
further period? Such an arrangement would, in turn, give the Pakistanis some
incentive to negotiate since, if they did not, the Indian program would continue to
move forward (and without safeguards) for that same period. Conceivably, the
world major powers might be induced Jjointly to guarantee, in some fashion, the
security of the Indians and Pakistanis, against each other, in return for both
making such pledges. (Such a method would have the additional merit of being
generalizable to other areas and problems),

These and other efforts to resolve the underlying security issues are not,
obviously, going to be easy. But the current hard choice makes them timely. And
efforts to address the real security concerns will, at least, be aimed at the relevant
issue. In the long run, regional efforts to secure non-proliferation are likely to be
superior to a series of eye-ball to eye-ball confrontations with those individual
states who see more at stake then we.

Our membership wants very considerable pressures to be brought to bear on
nations not to go nuclear. If no more creative alternative exists than to simply
deny this license, we have no doubt that our members would, on the whole, prefer
to do so. Whatever risks exist of a tough non-proliferation policy must be bal-
anced against the real current risks of failing to follow through on the existing
policy—a failure which might destroy our non-proliferation effort. But we do
want American pressures to be applied in ways that have maximal promise. This
appears to mean : recognizing the full force of the proliferation dynamic in the
nations at issue; designing solutions that encompass the dynamic; and using
whatever influence America does have available to press for regional solutions
rather than only for individual compliance.

Respectfully,
Frank vox Hrerer, Chairman,
JEREMY J. STONE, Director.
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filed prior to September 10, 1979 . . . the Cr ission should
look to all the circumstances of a given proposal and decide
whether, in those circumstances, approval of the proposed export
would ount to a circumvention of the statute." 3/ The State
Department takes the view that '"would occur" refers to the ship-
ping date contemplated by the applicant when submitting its
export license application. This verb tense difference is
worth noting, However, there is a simple, practical reason for
the difference that argues against the in ence which the State
Department seeks to draw. Section 12Bb. is an instruction to the
licensing agency to be read by that agency at the time it makes
its licensing decision. In that context, one would expect that
different tenses would be used to describe the date by which the
application must be filed and the date by which the export must
“ldLE. The application, having alr y been filed, is
tely referred to in the certainty of the esent tense. 4/
of export, however, cannot be referred to with similar
because, as the licensing agency approaches its decision,
cannot be definitely known. For ap ions considered
prior to March 10, the licensing ag yn pected to
use its best judgment in dc'wrmining W 'hcr - L, if
authorized, would occur be 2 the deadline ]
tional is the most appropriate tense with whi ' vey -uL
instruction. For hppll-' i such as this one, however here
no fina ion had been reached prior to Mar 1 a similar
exerc igment would not be necess r and could not have
been ated.

quhﬂd the Dup\' ent's memorandum suggests that the
lative h ry quoted in our Eurl memor and
uillotine" effect of section 128 are m 1raﬁing
i are based on an earlier version of
section 128 ¢ >quently modified by Congress before enactment of
the statute. The Department of State, however, significantly
fails to address the abundant post-enactment statements by key
srs of Congress and 2 Jnlw:r:t‘on officials which indicate
? £ Dlelzﬂ at he end of two
n we gquoted testi-
L!S&Flrtucy of State
the
NRC had
to the
are of the

The past tense also would have been
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