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PARENTAL KIDNAPING PREVENTION ACT
OF 1979, S. 105

THURSDAY, JANUARY 30, 1980

SUBCOMMITTEE ON CRIMINAL JUSTICE,
SENATE COMMITTEE ON THE JUDICIARY,

SUBCOMMITTEE ON CHILD AND HUMAN DEVELOPMENT,
SENATE COMMITTEE ON LABOR AND HUMAN RESOURCES,

Washington, D.0 .
The subcommittees met, pursuant to notice, at 9 a.m., in room 6226,

Dirksen Senate Office Building, Senator Charles McC. Mathias, Jr.,
acting chairman, presiding.
Present: Senator Mathias.
Also present: Elizabeth McNichols, staff assistant; Patricia Hoff,

legislative assistant to Senator Wallop; Susanne Martinez, counsel,
Subcommittee on Child and Human Development; Ann Hawkins,
staff assistant, Judiciary Committee; Mary Lopatto, legislative
assistant, Subcommittee on Child and Human Development; Edna
Panaccione, chief clerk; John Riley, legislative assistant to Sen-
ator Durenberger; Barbara Parris, research assistant, Subcommittee
on Criminal Justice; Lillian McEwen, counsel, Subcommittee on
Criminal Justice; and Eric Hultman, minority counsel, Judiciary
Committee.

OPENING STATEMENT OF SENATOR MATHIAS

Senator MATHIAS. The joint hearing will come to order.
Today the Senate Subcommittees on Criminal Justice and Child

and Human Development will examine a problem of increasing con-
cern, the abduction of a child from one parent by another parent; and
a proposed solution, Senate bill 105, the Parental Kidnapping Preven-
tion Act of 1979, which was introduced by our distinguished colleague
from Wyoming, Senator Wallop.
Last April, my distinguished colleague from California, Senator

Cranston, held a hearing in Los Angeles on parental kidnaping; I am
happy that we can meet together this morning with all of you to fur-
ther investigate this troubling issue.
The problem of child snatching is greater today than ever before.

More than 10 million children under the age of 18 live in families
headed by a single parent. Although accurate figures are not available,
it is estimated that between 25,000 and 100,000 children are the victims
of interstate child snatchings each year.
With the escalating divorce rate and our increasingly mobile so-

ciety, these figures are on the rise. The American family and American
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society are in flux. We are in a whole new ball game, where the old
rules no longer apply and the new rules haven't been written. Small
wonder that custody disputes have been called "potential interstate
nightmares."
The reasons child snatching has become a problem of such frighten-

ing proportions are not hard to find.
First of all, custody determinations rendered in one State may not.

be honored by other States. As a result, a parent who is dissatisfied
with a court's original custody determination may snatch the child
and flee to another jurisdiction, intending to defeat the original court
order and hoping to obtain a more favorable second ruling.
The adoption in 39 States of the Uniform Child Custody Jurisdic-

tion Act, providing for the recognition of the custody decrees, is an
important step toward limiting this kind of forum shopping. Never-
theless, other States remain as havens for child snatchers.
Snatching parents often take great pains to cover their paths, and

substantial cost may be involved in tracking the abductor from State
to State. As a result, all too often the parent from whom the child is
taken is unable to locate the child and the ex-spouse, and the original,
decree becomes worthless.
To their credit, some jurisdictions, including my home State of

Maryland, have enacted laws designed to curb child snatchings. How-
ever, such laws are of limited effectiveness due to the interstate nature
of the conduct, and the Federal Government, which could overcome
these territorial limitations and make child snatching a national of-
fense, has yet to do so. In fact, parents are specifically exempted from
the coverage of the Lindbergh law, the Federal kidnaping statute.
Senate bill 105, and the companion House legislation address each

of these problems and attempt to define the role of the Government in
preventing parental kidnaping, and assisting a parent whose child
has been taken.
Obviously, the emotional and economic costs which the parent or

legal guardian incurs under present law as the result of a snatching
may be very great indeed. In some instances a distraught parent, find-
ing efforts to regain custody of the child stymied by local law enforce-
ment and the courts, may in desperation decide to go it alone and re-
snatch the child. In addition, many parents have plunged into debt,
hiring private detectives to search the country for the child, and, once
the child is located, travel to the other State to relitigate the issue of
custody.
But the cardinal principle which should guide the courts and the

law and the Congress in this matter is the welfare of the children be-
cause they are the real losers in this desperate game. Their best in-
terests should be our foremost consideration. I hope that that is what
we will keep in mind as we investigate this very serious issue today.
Senator Cranston?
Senator CRANSTON. Thank you very much, Mr. Chairman.
I will place virtually all of my opening statement into the record to

conserve time.
I do want to express my appreciation to you, Senator Mathias, and

to Senator Biden. Don't wait to hear it. Go where you have to go.
[Laughter.]
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Senator MATHIAS. Mr. Chairman, I will return in a very few minutes.
Senator CRANSTON [acting chairman]. Thank you.
Senator MATHIAS. I have an appointment at the White House that

I must keep. I will be right back.

OPENING STATEMENT OF SENATOR CRANSTON

Senator CRANSTON. Thank you.
I am very pleased that the Subcommittee on Criminal Justice of the

,f udiciary Committee and the Subcommittee on Child and Human De-
velopment of the Labor and Human Resources Committee are holding
this joint hearing today on S. 105, the proposed "Parental Kidnapping
Prevention Act of 1979."
Last April, the Subcommittee on Child and Human Development,

which has general oversight jurisdiction over issues relating to the
welfare of children and families, held a field hearing in Los Angeles
to look into the problem of child snatching and the role of the Federal
Government in this area. Testimony presented at that hearing from
both parents and law enforcement personnel indicated the enormous
social costs of this problem.
But what was most dramatically portrayed and repeatedly empha-

sized at this hearing—and what touched me most personally—was the
tremendous heartache and anguish caused by these incidents of child
snatching in which only 10 percent of these children are ever found
again. Thousands of parents and thousands of innocent children are
subjected to emotionally and psychologicaly damaging ordeals. That
hearing convinced me that child snatching is, indeed, a subtle and seri-
ous form of child abuse.
Although the problem is frequently one of interstate—and sometimes

international dimensions—there is presently no Federal law to deal
with the situation. As the testimony at our field hearing demonstrated,
it is relatively easy for a parent to defy a custody order in one State by
absconding with the child to another State and instituting new custody
proceedings. Although a considerable number of States have adopted
the Uniform Custody Act, a number of States have not. In many other
cases, the absconding parent simply disappears with the child, and the
parent with legal custody has few resources available to assist in locat-
ing the child, let alone enforcing the original custody order.
In many States, kidnaping of children by one of their parents is not

treated as a crime but brushed aside as a domestic issue in which the
Jaw should not become involved. At worst, a kidnaping parent might
be liable to a contempt of court charge. Although a large portion of
child snatching incidents involve flight across State lines, these cases
are exempted under current law from Federal kidnaping statutes, and
the Federal Bureau of Investigation, with rare exceptions, is unavail-
able to provide assistance in locating the missing children.
Our field hearing also brought forth testimony indicating that the

absence of a Federal criminal statute on the subject of parental kid-
naping inhibited parents from obtaining extradiction orders in cases
involving international child-stealing problems. Efforts are ongoing
now to draft an international treaty on child-stealing, and it was indi-
cated at our April hearing that passage of S. 105 would be an impor-
tant step toward such a treaty.
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Although legal custody issues relating to divorce and child-custody
matters have traditionally been within the domain of the States and
not the Federal Government, it is within the province of the Federal
Government to resolve problems that are interstate in origin and which
the States, acting independently, seem unable to resolve. It is also
within the province of the Federal Government to take action with
respect to problems with international ramifications.
The peculiar interstate—and sometimes international—nature of

child snatching and the inherent difficulties of individual States in
dealing with problems that transcend State boundaries has resulted in
recent years in attention being directed at this problem at the Federal
level.
The legislation we are discussing here this morning, by requiring

States to recognize the custody 'orders of other States, by authorizing
the use of the existing Federal parent locator services, and by making
it a Federal offense for parents to kidnap their children

' 
would provide

an array of approaches to deter child kidnaping. S. 105 offers substan-
tial progress, as does our hearing here this morning, toward finding
ways to spare thousands of parents and children these intensely dis-
turbing and damaging ordeals.
I am grateful to Senator Mathias and Senator Biden for arranging

this joint hearing with the Child and Human Development Subcom-
mittee that I chair.
I also want to say it has been a pleasure to work with Senator Wal-

lop, who has been a leader in this area. I am delighted you are testify-
ing this morning.
Senator Wallop, we are delighted that you are here to be our leadoff

witness.
STATEMENT OF SENATOR WALLOP

Senator WALLOP. Thank you very much, Mr. Chairman. My thanks,
too, to Senator Mathias.
Mr. Chairman, I have a complete statement, together with attach-

ments, which I would like to put into the record.
Senator CRANSTON. Fine.
Senator WALLOP. I have a summary of it which I would like to read

this morning.
I would also like to thank Congressman Bennett, for his work in

the same area on the House side. Working together, I think this time
we may be able to have a measure of success in an area that it is
plainly needed.
I might also say that it is not, as you well know, Mr. Chairman,

my habit to hunt around searching for new crimes to put on the books
or new ways to involve Federal agencies, but this happens to be au
area I feel strongly the vacuum that exists at the present.
I would like to express as well my sincere appreciation to my col-

leagues on the Subcommittee on Criminal Justice and the Subcom-
mittee on Child and Human Development for convening the joint
hearing on S. 105. It is encouraging to me as sponsor of this legislation
and to the hundreds of parents and children across this country who
have long awaited action on this bill that the two Senate committees
so keenly interested in the welfare of children have seen fit to make
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this legislation their first order of business in the second session of
the 96th Congress.
I applaud your every effort in helping to design an appropriate

Federal response to an increasingly frequent, always heart-rending
occurrence—the removal and restraints or concealment of a child from
one parent by the other parent.
We do not know, and we cannot know, exactly how many children

are abducted by their parents each year. Estimates range from 25,000
to 100,000. Neither number is surprising when viewed in light of the
annual divorce rate nationwide, which reached more than 1 million
in 1978, and the number of children affected by divorce, which tripled
in 2 decades to more than 1 million at the present time.
While it would be useful for us to develop a reliable data base on

the number of child snatchings, we ought not to dwell on numbers.
The emotional detriment to the children and parents render the quan-
tiative aspects of secondary importance.
The psychological and sometimes physical harm to the children

involved, and to their parents, cannot be underestimated. A child
psychologist from Texas told members of the American Bar Associa-
tion family law division that child-snatchings induce fear, guilt, and
anger in children and have long-lasting, emotionally damaging con-
sequences for the child victim. Hundreds of parents have written to
me describing the terrible ordeal they have experienced. Consider
just one of these poignant letters from a Wyoming woman:

Dear Senator Wallop: In the recent issue of Family Circle I read of your

current efforts to make "child snatching" a Federal crime. I want to thank you

and wish you every success.
I was one of the "lucky" ones. My ex-husband returned our 18-month-old son.

I didn't know a human being could bear such pain and not die."

Not every case has a happy ending, as you are well aware, Mr.
Chairman. In fact, the vast majority of letters received by Members

of Congress come from grief-stricken parents who are pleading for

help in their still unresolved cases. An analysis of the hundreds of

letters and other communications I have had with child and parent

victims of snatchings suggests that the intrastate child snatching is

more readily resolved than is the interstate or international snatch-

ing. In the intrastate case, a parent, for one reason or another almost

always related to a marital dispute destined for divorce, will spirit

away his or her child to another locale within the same State. In

these cases, State and local law enforcement officials and the courts

have had reasonable success in locating the disappearing parent and

abducted child, and in applying the State laws. Here, issues of cus-

tody and visitation can be decided and punitive actions taken.

Much more difficult to resolve are the growing number of cases in

our highly mobile society in which a parent seizes the child and flees

to another State or to a foreign country. While many States have

taken legislative steps to prevent child snatchings through the enact-

ment of criminal statutes and through the adoption of the Uniform

Child Custody. Jurisdiction Act, the success rate local officials have

in intrastate cases plummets in interstate and international snatching.

The laws and procedures in place in a State to locate missing persons,

to prosecute snatching parents and, to a lesser extent, to try custody
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cases, are frustrated by the removal of the child from within the
State's borders.
I have included an in-depth discussion of State criminal and civil

laws concerning child snatching in my written statement and will not
0-et into that now in the interest of time. The rash of child snatchings
is attributable in part, Mr. Chairman, to the lack of uniformity in
State criminal laws against parental kidnaping, to the crippled
ability of the local law enforcement to pursue a snatcher across State
and National boundaries, and to the existence of haven States which
either reward a snatching parent with a favorable custody ruling or
protect that parent from the rulings of other States. Full responsi-
bility, however, does not lie with the States alone. The courts and
the Federal Government, by omissions and commissions, have also
contributed to the problem. Here again, my written statement exam-
ines in some detail the state of Federal law and policy. I will sum-
marize now to conserve time.
Child custody has traditionally been a matter exclusively within

the jurisdiction of the States. To date, the °Supreme Court has not
interpreted the full faith and credit clause of the Constitution to
require States to give full faith and credit recognition to custody
decrees entered by a court of another State in an action involving the
same parties. The Uniform Child Custody Jurisdiction Act was
adopted in response to the chaos in child custody litigation caused
in part by these decisions.
in the wake of the infamous Lindbergh kidnaping, the "Lind-

bergh law" was enacted. Codified as section 1201(a), of title 18,
parents are expressly exempt from prosecution under the kidnaping
statute. Not only does this remove any Federal disincentive for a par-
ent to snatch a child, but under an agency or accomplice theory, it
may also absolve an agent of the parent. For example, the detective
who is paid handsomely to engineer the abduction may escape crim-
inal liability even where force, or threat of force, is involved. At a
minimum, this statute should be amended so that people who engage
in snatchings for profit would be subject to the full force of the law.

Section 1073 of title 18, the so-called "UFAP" statute, which pro-
hibits interstate flight to avoid prosecution of a felony charge, has
proven from both a legal and practical standpoint to be ineffective
in preventing child snatchings or in returning snatchers to the State
whose laws have been violated.
The legal difficulty with respect to the child snatchings stems from

limited application of the statute to State felonies. By its terms, the
Federal Government is only empowered to return a fugitive who is
wanted solely for violating a State felony statute. Since not all States
have criminal sanctions against parental abductions, and only some
of those that do make it a felony, this provision, if enforced in every
case, would provide neither a complete nor uniform solution. In the
absence of State criminal law prohibiting child stealing, the statute
has no value and provides no deterrence.
Moreover, the statute has been construed by Federal investigative

agencies so narrowly as to frustrate its effectiveness even in felony
child-snatching cases. Specifically, the FBI further conditions their
investigative involvement to cases in which the welfare of the child is
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in jeopardy. This interpretation limits their involvement to a mere
handful, to some 10 or 15 cases annually, of the total number of cases
for which jurisdiction would otherwise lie. Clearly, we in Congress
must examine this statute and clarify that it is applicable to State
child-snatching laws. Our Federal policies have prolonged, if not pro-
moted, the nightmares of parents whose children have been abducted.
Our criminal extradition treaties and extradition policy reflect an
insensitivity, almost an indifference to intentional parental kidnap-
ngs.
I might say parenthetically, Mr. Chairman, that my first experience

with this was from a Wyoming woman whose husband snatched their
child to Bogota, Colombia, South America. The case remains as it
was when she first brought it to my attention. As a general rule, the
Department of Justice denied extradition requests from foreign coun-
tries for violations of child-stealing laws and refuses assistance to
American citizens and State governments which seek to have indi-
viduals extradited from other countries for violations of parental
kidnaping laws.
I think it is plainly up to Congress and the President to enunciate

a meaningful antiabduction policy which can then be embodied in
our treaties. The U.S. passport policy demonstrates an awareness of
the problems inherent in international snatchings, but leaves room for
improvement. The Office of Passport Services provides limited as-
sistance with regard to the issuance, denial, and revocation of pass-
ports in child custody cases. With respect to the revocation of pass-
ports, the State Department recently revised its regulations to nar-
rowly limit the circumstances in which a passport will be revoked in
a child custody situation. Under the revised regulation, a passport
will be revoked if the bearer is subject to a court order stemming from
a criminal felony matter. Once again, we must examine the State
laws to determine the efficacy of the regulation. Since only some States
have characterized parental kidnaping as a felony offense, it is un-
likely that many international snatchings will be prevented by the
device of passport revocation. Location of abducted children is per-
haps the biggest problem facing parents. The Government does not
currently offer any aid to "left-behind" parents in finding their
snatched children, even though the Office of Child Support Enforce-
ment in the Department of Health, Education, and Welfare provides
services of this kind for purposes of locating parents who have de-
faulted on their child support obligations.
So, often frustrated by our Federal and State laws and policies, it

is little wonder that parents, lawyers, judges, and law enforcement
officials in overwhelming numbers are turning to the Government for
assistance in child-snatching cases. While the traditional role of State
law must be preserved in intrastate cases, we at the Federal level have
a compelling responsibility to take the necessary and appropriate
steps to assist States in resolving the complicated interstate and inter-
national cases which they have been unable to adequately address
themselves. As well, there is a pressing need to provide some mean-
ingful assistance to parents in locating their children and facilitating
the return of the child and abductor-parent to the appropriate State
so that decisions affecting access to the child can be made.
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The welfare and well-being of innumerable children is at stake. We
have a duty to protect them from the traumatizing experience of being
snatched and to see to it that they are restored as quickly as possible to
a secure and stable home environment. If we in Congress can establish
a strong national policy against child-snatching and for a fair ad-,
judication of custody and visitation rights where both fathers and
mothers are treated equally, we will have performed an important
leadership role. The ultimate winners will be children, parents, and
will be society at large.
S. 105 represents a quantum leap from the current hands-off policy

of the Federal Government to a constructive approach to child-
snatching cases. The bill consists of three interrelated and interdepend-
ent sections.
In summary, the first section would require State courts to enforce

and not modify, except in specified circumstances, the custody and
visitation decree of sister States that have adopted the jurisdictional
principles embodied in the Uniform Child Custody Jurisdiction Act
and in this bill. This provision will remove one of the incentives
parents now have for fleeing to other States in search of a receptive
court for either a modification of a preexisting custody decree or to
obtain a favorable decree.
The second provision makes available the State and Federal parent

locator services which are now being used to locate parents in non-
support cases. Assistance of this kind will save countless parents the
sometimes bankrupting expenses of hiring private detectives and trav-
eling far and wide across this land in search of their children. Once the
child has been located, the parent can make necessary arrangements
for the child's return.
The third provision of the bill makes it a Federal misdemeanor for

a parent or his or her agent to restrain or conceal a child in violation of
a custody or visitation decree entitled to enforcement under the bill.
This provision is intended to act as a deterrent to snatchings.
Recognizing that this objective will be frustrated in some cases, S.

105 has been drafted so that the safe and prompt return of the child
is of paramount importance, not retribution of the offending parent.
Safe and prompt return will lead to dismissal of criminal charges
against the parent. The FBI's assistance in investigating these cases
will, to a large extent, enable States with criminal statutes to bring
enforcement actions under State laws, obviating the need for Federal
prosecutions. A section-by-section analysis of the bill follows the con-
clusion of my statement.
We have been fortunate to have received constructive commentary

over the last 2 years on S. 105 and its predecessor proposal which
passed the Senate in the 95th Congress as an amendment to S, 1437,
but failed to be enacted when the House did not take up the companion
criminal code reform bill. Some of the recommended changes were
incorporated into S. 105 and its companion measures, H.R. 1290 and
H.R. 3654, prior to introduction.
These bills have survived public scrutiny over the last 2 years.

Indeed there has been a ground swell of support for their enactment.
The number of cosponsors of S. 105 now totals 23, representing a wide
array of philosophical and political differences.

a
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In the House Congressman Bennett and Corman are to be credited
for introducing H.R. 1290 and H.R. 3654, respectively, which have
attracted 56 cosponsors.
In the public sector, the American Bar Association; Parents With-

out Partners; Children's Rights Inc.; the New York State Council
of Churches, Incorporated; the Washington D.C., Chapter of Fathers
United for Equal Rights; John Van de Kamp, district attorney of
Los Angeles County, Citizens to Amend Section 1202 of the Criminal
Code; Male Parents for Equal Rights; Parents Against Child-Steal-
ing; Parents United to Safeguard Our Homes; Stop Parental
Kidnapping, Inc.; the National Federation of Business and Profes-
sional Women; the Children's Rights Group; the Lutheran Council in
the U.S.A., and many other parents' groups, lawyers, judges, child
psychologists, and parents have all expressed their support for the
bill.
That is not to say, Mr. Chairman

' 
that the bill cannot be improved.

Some of the deficiencies in Federal policy which I addressed earlier
in my remarks are in urgent need of correction.
In addition, Professor Bodenheimer, distinguished for her excel-

lence and dedication to children through the improvement of child
custody laws, has suggested that the bill be amended to explicitly
provide a mechanism to compel a custodial parent to live up to visita-
tion requirements of a custody decree.
I wholeheartedly endorse the professor's suggestion because it will

remove one of the existing incentives to snatch a child, that being
the frustration of visitation rights. The bill currently defines "custody
determination" to include visitation rights. Because of the importance
of access for the child to both parents in the normal case, nothing
would be lost and everything gained by stating this policy expressly.
I would also recommend the following amendments:
One: Authorizing the FBI to promptly enter any case in which the

child is threatened with imminent harm without regard to the 60-day
waiting period.
Two: Providing that criminal charges under section 1203 be dis-

missed if the child is returned unharmed within 30 days after an
arrest warrant has been issued instead of treating the return as an
affirmative defense to prosecution.
Three: Treating the restraint or concealment of a child outside the

United States as a felony for purposes of our extradition treaties.
Four: Authorizing the temporary placement of children in appro-

priate settings so that proper transportation arrangements can be
made.
Five: Expressly authorizing the parental locator services to act on

requests from foreign countries.
Six : Direct the National Uniform Crime Report Division of the FBI

to conduct a study of the number of child-snatching incidents.
In addition to all the constructive criticism we are likely to receive

from this hearing, it would be very useful for Congress to correlate this
legislation to the extent possible with the Convention on the Civil As-
pects of International Child Abductions currently being prepared by
the Special Commission on Child Abduction of The Hague Conference
on Private International Law.
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The United States is one of 23 countries seeking to devise a conven-
tion that will prevent child abductions by putting would-be abductors
on notice that their removal of a child to a foreign country, or their
wrongful retention of a child abroad, will result in the prompt return
of the child by the country of refusal, so as to restore the legal and
factual situation that existed before the removal.
The next, and hopefully final drafting meeting will take place in the

fall, 1980, after which the conventions will be available for signature.
With that, Mr. Chairman, I will conclude my remarks. I thank you.

I would ask unanimous consent at this point that my entire statement be
included in the record along with copies of the Uniform Child Custody
Jurisdiction Act and a State survey of criminal child-snatching laws.
Senator CRANSTON. Yes.
Senator WALLOP. Thank you.
Senator CRANSTON. Thank you very much. Your entire statement

will, of course, go in the record. We appreciate very much your testi-
mony and your interest and your helpfulness. I understand you have to
leave at this point but you may return. I hope you can. 
Senator WALLOP. I intend to return, if I can, Mr. Chairman. I thank

you kindly for hearing me through. Thank you very, very much.
[The prepared statement of Senator Wallop follows:]

PREPARED STATEMENT OF SENATOR MALCOLM WALLOP

My sincere appreciation to my colleagues on the Subcommittee on Criminal
Justice and the Subcommittee on Child and Human Development for convening
this joint hearing on S. 105, the Parental Kidnapping Prevention Act. It is
encouraging to me as the sponsor of this legislation, and to the hundreds of
parents and children across this country who have long awaited action on this
bill that the two Senate committees so keenly interested in the welfare of chil-
dren have seen fit to make this legislation their first order of business in the
second session of the 96th Congress. I applaud your every effort in helping
to design an appropriate Federal response to an increasingly frequent, always
heart-rending, occurrence—the removal and/or concealment of a child from
one parent by the other parent.
We do not know, we cannot know, exactly how many children are abducted

by their parents each year. Estimates range from 25,000 to 100,000, the Library
of Congress offering the low projection; a leading national antisnatching group,
Children's Rights, Inc., predicting the higher figure. Neither figure is surprising
if viewed in light of the annual divorce rate in the United States and the number
of children who are affected by divorce. In a recent publication entitled
"Divorce, Child Custody and Child Support," the Census Bureau reported a
staggering 1.1 million divorces in 1978, and a tripling of the number of children
involved in divorce in 2 decades, from 361,000 in 1956 to 1,117,000 in 1976.
If the number of divorces and other family disruptions continues at the present
rate, it is readily predictable that thousands of children will find themselves
pawns in the feud between their parents and may well become victims of child-
snatchings. While it is useful for us to develop a reliable data base on the
number of child snatchings occurring throughout the country, we ought not
dwell on numbers. (For some only numbers are a convincing measurement.) The
Hague Conference on Private International Law, currently examining the inter-
national problem of child-abductions, observed that the mere number of abduc-
tions is less the overriding factor than are the qualitative factors involved;
the emotional and psychological detriment to the individuals involved render
the quantitative aspects of secondary importance.
The psychic, and sometimes physical harm to the children involved, and to

their parents, cannot be underestimated. A child psychologist from Texas told
members of the American Bar Association Family Law Davision that child-
snatchings induce fear, guilt, and anger in children and have long-lasting,
emotionally damaging consequences for the child-victim. Hundreds of parents
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have written to me describing the terrible ordeal they have experienced.
Consider just one of these poignant letters from a Wyoming woman:
"Dear Senator Wallop: In the most recent issue of 'Family Circle' I read of

your current efforts to make 'child-snatching' a Federal crime. I want to thank
you and wish you every success.
"I was one of the 'lucky' ones. My ex-husband returned our 18-month-old son.

I didn't know a human being could bear such pain and not die."
Not every case has a happy ending. In fact, the vast majority of letters received

by members of Congress come from grief-stricken parents who are pleading for
help in their still-unresolved cases. Another letter, from a mother in New York,
will sound painfully familiar to many of us:
"Dear Senator Wallop: I had been separated from ray husband for approxi-

mately 14 months. I had custody of our two boys, one who is almost four, and
the other who is two and a half. On Thursday, March 8th, my estranged husband
took the boys down to Disney World in Orlando, Florida, and was to return them
back to me on. Sunday, March 11. I have not seen them since. I do not know if
I will ever see them again. I'm sure you have heard many hundreds of similar
stories. The awarding of custody means nothing to a lawless, determined former
spouse.
"I am heartbroken. I never wanted a career, as is so fashionable today. I just

wanted to be with my children. He has taken away the only part of ray life
that ever gave me real happiness. If he hired someone to cripple me for life, it
wouldn't be as hard to take as this. But what about my sons? I am so worried.
How are they? I may never know. What has ray husband told the boys? I am dead?
I have abandoned them? I no longer love them? I don't want them? What does the
amputation of a parent mean to a child?
"When my husband did not return with the boys, I called the Orlando police.

They told me that there was nothing they could do, as my estranged husband was
the natural father. It was a family matter in their eyes. The same held true with
the police here in New York and the FBI.
"I don't think I have to tell you that childstealing is not a form of marital

dispute. It is not a heroic, desperate act of love, as my husband's mother main-
tains. It is selfish, vicious, vengeful and destructive, with young children ending
up as the helpless pawns. Their trust and security are undermined. Childstealing
is child abuse. Children need continuity, when they are young, if they are to
survive, as adults, in a competitive and sometimes callous world.
"I have been advised by lawyers that the only way I will ever see my children

again is to hire a detective and thugs and kidnap them back. This only legal
recourse is revolting to me, as I know it must be to anyone with young children.
"As you are the sponsor of bill S. 105, is there any advice or suggestions you

could give me? I am heartbroken and worried sick."
An analysis of the hundreds of letters and other communications I have had

with child and parent victims of snatchings suggests that the intrastate child-
snatching is more readily resolved than is the interstate or international
snatching.
In the intrastate case, a parent, for one reason or another almost always

related to a marital dispute destined for divorce, will spirit away his or her child
to another locale within the same State. In these cases, State and local law
enforcement officials and the courts have had reasonable success in locating the
disappearing parent and abducted child, and in applying the State laws. Here,
issues custody and visitation can he decided and punitive actions taken.
Much more difficult to resolve are the growing number of eases in our highly

mobile society in which a parent seizes the child and flees to another State or to a
foreign country.

While many States have taken legislative steps to prevent child-snatchings
through the enactment of criminal statutes and through the adoption of the Uni-
form Child Custody Jurisdiction Act, the success rate local officials have in
intrastate cases plummets in the case of an interstate or international snatching.
The laws and procedures in place in a State to locate missing persons, to prosecute
snatching parents and, to a lesser extent, to try custody cases, are frustrated by
the removal of the child from within the State's borders.
Why is this so? The heightened public concern about parental abduction is

reflected by the number of States that now have antichild-snatching laws. How-
ever, State laws are many and varied in their approach to conduct that interferes
with rights of custody and visitation. Statutes range in kind from kidnapping to
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custodial interference. There are a number of jurisdictions which still recognize
parental exceptions in their kidnapping laws and have not enacted a custodial
interference statute or which have refused to apply either their kidnapping or
custodial interference provisions to parental kidnapping. Courts in some States
have shielded parents from kidnapping statutes through statutory construction.
In those States that have enacted criminal statutes, punishment runs the

gamut from misdemeanors to felonies. Recognizing the difficulties in successfully
extraditing a misdemeanant from another State or foreign country, some States
have enacted statutes -with bifurcated punishments; interstate or international
flight with the child would subject the abductor-parent to a felony charge,
while a wholly intrastate offense would be punishable as a misdemeanor. Unfor-
tunately, requests for extradition under these statutes frequently meet with
resistance by the requested State. This occurs for a number of reasons, the prin-
ciple three being that: (1) The requested State does not have a similar statute;
(2) the gravity of the offense is not recognized by the requested State on policy
grounds; and (3) political considerations unrelated to the specific request often
result in a denial. The legal systems and national policies of foreign nation to
which the abductor flees invariably complicate, and often emasculate, the ability
of a State to enforce its criminal anti-snatching laws.
The child custody laws of the States have improved markedly within the last

decade providing greater, but still unsatisfactory deterrence to child-snatch-
ings. In 1968, the National Conference of Commissioners on Uniform State Laws
promulgated the Uniform Child Custody Jurisdiction Act in response to the
jurisdiction problems in interstate custody cases which breed child snatchings.
The prefatory note to the Uniform Act explains that the act was written to
remedy the intolerable state of affairs where self-help and the rule of "seize-and-
run" prevail rather than the orderly processes of the law:
"Underlying the entire Act is the idea that to avoid the jurisdictional con-

flicts and confusions which have done serious harm to innumerable children, acourt in one state must assume major responsibility to determine who is to havecustody of a particular child; that this court must reach out for the help ofcourts in other states in order to arrive at a fully informed judgment whichtranscends state lines and considers all claimants, residents and nonresidents,on an equal basis and from the standpoint of the welfare of the child. If this canbe achieved, it will be less important which court exercises jurisdiction but thatcourts of the several states involved act in partnership to bring about the bestpossible solution for a child's future."
To bring a fair measure of interstate stability to custody awards, the UniformAct limits custody jurisdiction to the State where the child has his home or wherethere are other significant contacts with the child and his family. It provides forthe recognition and enforcement of out-of-State custody decrees in many in-stances. Jurisdiction to modify decrees of other States is limited by givinga jurisdictional preference to the prior court under certain conditions, thusmaking substantial inroads into the relitigation problem. Access to a courtmay be denied to petitioners who have engaged in child-snatching or othersimilar practices.
Because the Uniform Act is a reciprocal act and may be freely adopted orrejected by the States, its effectiveness in interstate custody cases depends uponits adoption throughout the country. After a comparatively slow start, 39 Stateshave now enacted the Uniform Act and at least one other has adopted the juris-dictional standards of the act. The last remaining States continue to providea haven to which a parent who snatches the child may flee with expectationsof receiving a favorable custody ruling or modifications of an earlier decreewithout regard to the Uniform Act. For as long as such refuge is availablethe incentives to snatch the child will remain, as will the ethical bind anattorney is faced with in advising a client how best to gain custody of the child.The rash of child snatchings is attributable in part to the lack of uniformityin State criminal laws against parental kidnapping, to the crippled ability oflocal law enforcement to pursue a snatcher across State and national boundries,and to the existence of haven States which either reward a snatching parentwith a favorable custody ruling or protect that parent from the rulings of otherStates. Full responsibility, however, does not lie with the States alone. Thecourts and the Federal Government, by its omissions and commissions, havealso contributed to the problem.
Child custody has traditionally been a matter exclusively within the juris-diction of the States. To date, the Supreme Court has not interpreted the full
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faith and credit clause of the Constitution (article IV, section 1) to require
States to give full faith and credit recognition to custody decrees entered by a
court of another State in an action involving the same parties. Halvey v. Ilcavey,
Kovacs v. Brews, Ford v. Ford. (The Uniform Child Custody Jurisdiction Act was
adopted in response to the chaos in child custody litigations caused in part by

these decisions.)
In the wake of the infamous Lindbergh kidnapping case, the "Lindbergh law"

was enacted. Codified as section 1201(a) of title 18 of the United States Code,

parents are expressly exempt from prosecution under the Federal kidnapping

statute. Not only does this remove any Federal disincentive for a parent to

snatch a child, but under an agency or accomplice theory, it may also absolve

an agent of the parent. For example, the detective who is paid handsomely to

engineer the abduction may escape criminal liability even where force or the

threat of force is involved. At a minimum, this statute should be amended so

that people who engage in snatchings for profit would be subject to the full

force of the law.
Section 1073 of title 18, the so-called "UFAP" statute, which prohibits inter-

state flight to avoid prosecution of a felony charge, has proven from both a legal

and practical standpoint to be ineffective in preventing child-snatchings or in

returning snatchers to the State whose laws have been violated.
The legal difficulty with respect to the child snatchings stems from limited ap-

plication of the statute to State felonies. By its terms, the Federal Government

is only empowered to return a fugitive who is wanted solely for violating a
State felony statute. As discussed previously not all States have criminal sanc-

tions against parental abductions and only some of those that do make it a
felony.
In order for the UFAP statute to be operative in a greater number of parental

abduction cases, it would have to be amended to apply both to misdemeanor

and felony child snatchings. While such modifications would greatly assist States
in enforcing their own statutes this would provide neither a complete nor uni-

form solution; it would only be as pervasive a solution as the number of States
with State law on point and in any event would not be a uniform response. In
the absence of State criminal law prohibiting child stealing, such an amendment

would have no value and would provide no deterrence to the parent in a state
without criminal parental kidnapping penalties.
If the statute is not so amended, States should be on notice to amend or

enact laws making interstate or international child-snatching felony offenses.
Even if both of these recommended actions were taken, another hurdle would

remain. The statute has been construed by Federal investigative agencies so nar-
rowly as to frustrate its effectiveness even in felony child-snatching cases.
Specifically, the FBI further conditions their investgative involvement to cases
in which the welfare of the child is in jeopardy. This interpretation limits their
inolvement to a mere handful (some say 10-15 cases annually), of the total
number of cases for which jurisdiction would otherwise lie. Clearly, we in
Congress must examine this statute and clarify our intent with regard to child
snatchings.
Other Federal polices have prolonged, if not promoted, the nightmares of

parents whose children have been abducted. In the international arena, our
criminal extradition treaties and extradition policy reflect a national inatten-
tion to parental kidnappings. The Department of Justice frowns upon and denies
extradition requests from foreign countries for violations of child-stealing laws
and refuses assistance to American citizens and State governments which seek
to have individuals extradited from other countries for violations of custody
laws. The generally understandable policy of the State Department against ex-
traditing persons for domestic relations matter fosters this result. In this
instance, I feel the policy is wrong.
The expense involved in fulfilling an extradition request is offered as justifi-

cation for limiting extraditions to matter in the public, as opposed to the
private interest (child snatchings being relegated to the latter category). If
cost alone were the rationale underlying the policy, it would seem that the re-
questing State or a parent would be willing to defray expenses incurred.
There is, however, a far more important reason for this hands-off policy

which rests with the Congress and the President. The legislative and executive
branches have failed to enunciate any meaningful antiabduction policy.
With respect to extradition requests, the consequences of this policy have

precluded the return of a parent wanted on parental kidnapping charges in the

62-925 0 - 80 - 2
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requesting country even where that offense is specifically enumerated on the
schedule of extraditable offenses. The United States will not extradite an offender
under those circumstances because the conduct for which extradition is sought
is not a felony in this country. This "dual criminality" standard has thwarted
many an extradition request. Take for example a case in which the Canadian Gov-
ernment sought extradition of a Canadian citizen living in San Francisco for
violation of a kidnapping law. Even though the Canada-United States treaty
specifically lists child-snatching as an extraditable offense, the United States
refused to extradite on the grounds that there was no comparable felony offense
in the United States.
Congress should review its extradition treaties, and either revise this "dual

criminality" standard or enact a statute which makes an international snatching
a felony offense. An amendment to S. 105 would be needed to accomplish this
result.
Before leaving this subject, it must be noted that the State Department has,

on occasion, assisted foreign governments who have requested extradition of
parents for child-snatching cases, where the health or safety of the child is
in danger. Here, and in any extradition case, we owe a duty to provide some
means by which the child can be returned promptly if indeed the parent is
extradited.
The U.S. passport policy makes some inroads into the problems of inter-

national snatchings, but also leaves some room for improvement. The Office
of Passport Services provides limited assistance with regard to the issuance,
denial, and revocation of passports in child custody cases.
Passports will be denied at the parent's request if the parent presents a copy

of a court order awarding him or her custody or an order restraining the
removal of the child from the jurisdiction of the country. While applications
executed in the United States can be denied on the basis of an order issued by
a court of any State, applications executed abroad can be denied only upon
presentation of an order issued by a court of the country in which the appli-
cation is made.
This regulation, which took effect this August, creates a loophole where an

application for a passport is made in one of the passport issuing agencies of
the United States located abroad. Unless the parent with a valid court order
from a State in the United States obtains an equivalent order from a court in
the country in which the issuing office is located, the request to deny issuance
of the passport will be turned down.
As one Florida attorney pointed out, it is incredible that a passport agency

of the U.S. Government although situated abroad will not follow the same rules
and regulations of honoring an order of a court of one of our, States as musta passprt agency in the United States. The parent in the U.S. is forced to go to
court in the foreign country to obtain a valid decree in that country, a time-
consuming, expensive, and emotional process. The relevant regulation demands
re-evaluation and revision.
With respect to the revocation of passports, the State Department recently

revised its regulations to narrowly limit the circumstances in which a passportwill be revoked in a child-custody situation. Under the revised regulation, apassport will be revoked if the bearer is subject to a court order stemming from
a criminal felony matter.
Once again we must examine the State laws on point. Since only some Stateshave characterized parental kidnapping as felonies, it is unlikely that passportswill be revoked in any significant numbers.
Here, too, there are a couple of ways to approach the problem created by theregulation. The State Department can revise the regulation so that any criminalmatter, be it a misdemeanor or a felony, would give rise to the revocation ofa passport. Alternatively, absent a change in the regulation, States can amendtheir statutes to gain the full protection of the regulation.
Location of abducted children is perhaps the biggest problem facing parents.The Federal Government does not currently offer any aid to "left-behind" parentsin finding their snatched children, even though the Office of Child Support En-forcement in the Department of Health, Education, and Welfare provides suchservices for purposes of locating parents who have defaulted on their childsupport obligations.
So often frustrated by our Federal and State laws and policies, it is littlewonder that parents, lawyers, judges and, law enforcement officials, in over-
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whelming numbers are turning to the Federal Government for assistance in
child-snatching cases. While the traditional role of State law must be preserved
in. intrastate cases, we at the Federal level have a compelling responsibility to
take the necessary and appropriate steps to assist States in resolving the com-
plicated interstate and inernational cases which they have been unable to ade-
quately address themselves. As well, there is a pressing need to provide some
meaningful assistance to parents in locating their children and in facilitating
the return of the child and abductor-parent to the appropriate State so that
decisions affecting access to the child can be made.
The welfare and well-being of innumerable children is at stake. We have a

duty to protect them from the traumatizing experience of being snatched and
to see to it that they are restored as quickly as possible to a secure and stable
home environment. If we in Congress can establish a strong national policy
against child-snatching and for a fair adjudication of custody and visitation
rights where both fathers and mothers are treated equally, we will have per-
formed an important leadership role. The ultimate winners will be children,
parents, and society at large.

S. 105 represents a quantum leap from the current hands-off policy of the
Federal Government to a constructive approach to child-snatching cases. The
bill consists of three interrelated and interdependent sections.
In summary, the first section would require State courts to enforce and not

modify, except in specified circumstances, the custody and visitation decree of
sister States that have adopted the jurisdictional principles embodied in the
Uniform Child Custody Jurisdiction Act and in this bill. This provision will
remove one of the incentives parents now have for fleeing to other States in
search of a receptive court for either a modification of preexisting custody decrees
or to obtain a favorable decree.
The second provision makes available the State and Federal Parent Locator

Services which are now being used to locate parents who have defaulted on
their child support obligations. Assistance of this kind will save countless parents
the sometimes bankrupting expenses of hiring private detectives and traveling
far and wide in search of their children. Once the child has been located, the
parent can make necessary arrangements for the child's return.
The third provision of the bill makes it a Federal misdemeanor for a parent

or his or her agent to restrain or conceal a child in violation of a custody or
visitation decree entitled to enforcement under the bill. This provision is intended
to act as a deterrent to snatchings. Recognizing that this objective will be
frustrated in some cases, the bill has been drafted so that the safe and prompt
return of the child is of paramount importance, not retribution of the offend-
ing parent. Safe and prompt return will lead to dismissal of criminal charges
against the parent. The FBI's assistance in investigating these cases will, to
a large extent, enable States with criminal statutes to bring enforcement actions
under State laws, obviating the need for Federal prosecutions. A section-by-
section analysis of the bill follows the conclusion of my statement.
We have been fortunate to have received constructive commentary over the

last 2 years on S. 105 and its predecessor proposal which passed the Senate in
the 95th Congress as an amendment to S. 1437, but which failed enactment when
the House did not take up the companion criminal code reform bill. Some of
the recommended changes were incorporated into S. 105 and its companion
measures, H.R. 1290 and H.R. 3654, prior to introduction.
Not only have these bills survived public scrutiny over the last 2 years, also

there has indeed been a groundswell of support for their enactment. The number
of Senate cosponsors of S. 105 now totals 23, representing a wide array of
philosophical and political differences. In the House, Congressman Bennett and
Corman are to be credited for introducing H.R. 1290 and H.R. 3654, respectively,
which have attracted 56 cosponsors. In the public sector, the American Bar
Association, Parents Without Partners, Children's Rights, Inc. (CRI), the New
York State Council of Churches, Inc., the Washington D.C. Chapter of Fathers
United for Equal Rights, John Van de Kamp, District Attorney of Los Angeles
County, Citizens to Amend Section 1202 of the Criminal Code, Male Parents
for Equal Rights, Parents Against Child-Stealing, Parents to Safeguard Our
Homes, Stop Parental Kidnapping, Inc., the National Federation of Business
and Professional Women, the Children's Rights Group, the Lutheran Council
in the U.S.A. and many other parents' groups, lawyers, judges, child psycholo-
gists and parents have all expressed their support for the bill.
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That is not to say that the bill cannot be improved. Some of the deficiencies in
Federal policy which I addressed earlier in my remarks are in urgent need of
correction. Professor Bodenheimer, distinguished for her excellence and dedica-
tion to children through the improvement of child custody laws, has suggested
the bill be amended to explicitly provide a mechanism to compel a custodial
parent to live up to visitation requirements of a custody decree. I wholeheartedly
endorse the professor's suggestion because it will remove one of the existing in-
centives to snatch a child, that being the frustration of visitation rights. ( The
bill currently defines "custody determination" to include visitation rights. Be-
cause of the importance of access for the child to both parents in the normal case,
nothing would be lost and everything gained by stating this policy expressly.)
In addition, I would recommend amendments:
One: Authorizing the FBI to promptly enter any case in which the child is

threatened with imminent harm without regard to the 60-day waiting period;
Two: Providing that criminal charges under section 1203 be dismissed if the

child is returned unharmed within 30 days after an arrest warrant has been
issued instead of treating the return as an affirmative defense to prosecution;
Three: Treating the restraint or concealment of a child outside the United

States as a felony for purposes of our extradition treaties;
Four: Authorizing the temporary placement of children in appropriate settings

so that proper transportation arrangements can be made;
Five: Expressly authorizing the parental locator services to act on requests

from foreign countries; and
Six: Direct the National Uniform Crime Report division of the FBI to conduct

a study of the number of child-snatching incidents.
In addition to all the constructive criticism we are likely to receive from

this hearing, it would be very useful for Congress to correlate this legislation to
the extent possible with the Convention on the Civil Aspects of International
Child Abductions currently being prepared by the Special Commission on ChildAbduction of the Hague Conference on Private International Law.
The United States is one of 23 countries seeking to devise a convention thatwill prevent child abductions by putting the would-be abductors on notice thattheir removal of a child to a foreign country, or their wrongful retention of achild abroad, will result in the prompt return of the child by the country ofrefusal, so as to restore the legal and factual situation that existed before theremoval. The next, and hopefully final drafting meeting will take place in fall,1980, after which the conventions will be available for signature.
With that, I will conclude my remarks. I would ask unanimous consent at thispoint that my entire statement be included in the record along with copies ofthe Uniform Child Custody Jurisdiction Act and a state survey of criminal child-snatching laws.
[Additional material referred to above can be found in the appendix.]
Senator CRANSTON. Thank you. We will now hear from Congress-man Charles E. Bennett, who is an outstanding leader on the Houseside on this issue.

STATEMENT OF CONGRESSIVIAN BENNETT

Senator CRANSTON. Congressman Bennett, I appreciate very muchyour presence here this morning.
Representative BENNETT. Thank you very much, Mr. Chairman,and the committee. I want to thank you for this opportunity to testifybefore your subcommittee on S. 105, child-snatching legislation intro-duced by Senator Wallop. He has done an excellent job.As you know, I have introduced companion legislation in the House,H.R. 1290, with 55 cosponsors, and I was the first Member of Congressto introduce child-snatching legislation back in 1973. Child snatchingis generally defined as concealing or restraining a child by one of itsparents in violation of a custody decree or visitation rights of the otherparent. Since child snatching is not now a Federal crime, the Justice
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Department does not compile statistics on how often this problem
occurs. However, from estimates I have seen and from the mail I
have received on the subject, I have every indication that child snatch-
ing is reaching epidemic proportions.
I am sure that there are few, if any, Members of Congress today

who have not been contacted by a desperate constituent about child
snatching. Unfortunately, there is little a Congressman can do to
help in these situations because child snatching is not now a Federal
crime. Since Federal kidnaping statutes specifically exclude all par-
ents from their jurisdiction, victimized parents usually cannot gain
Federal help in locating their children.
The problem of child snatching was first brought to my attention

by a constituent whose children had been abducted by her ex-husband
in violation of a State court order. I would like to take a moment to
chronicle the experiences of this woman to dramatize the frustration
and hearbreak that accompany child snatching.
I will refer to the woman as Mrs. Smith. In the mid-1960's,

Mrs. Smith divorced her husband and was granted custody of her
three children by a Florida court. In April 1968, when the children
were visiting their father in California, he covertly took them and
moved to Colorado. Since child snatching is not a Federal crime, the
FBI refused to enter the case. In 1969, Mrs. Smith located her chil-
dren and got them back, but only after going to Colorado to file for
custody in that State. Her ex-husband was granted visiting rights. In
June 1970, the children were visiting their father in Colorado when he
took them again and moved covertly to Washington State. The chil-
dren were returned to their mother in November 1971, but only after
another exhausting legal battle.
But the story does not end there. On November 13, 1972, the father

flew to Jacksonville, went to the children's school, took them and flew
them to Seattle. Again, it was necessary for Mrs. Smith to locate her
ex-husband and her children, go to that locale and fight to regain the
custody of her children. Believe it or not, Mrs. Smith is actually one
of the lucky ones. Many victimized parents are never able to locate
their children and never see them again.
It is ridiculous and improper for a parent to have to wage a separate

custody battle in State after State because the other parent steals the
children and moves to another State. It is tragic when the victimized
parent cannot locate the abducted children and may never see them
again. In most cases I know of, the emotional strain has been com-
pounded by the problem of finances.

First: It is costly to locate missing children. Private investigators
do not come cheap. And once the children are located, the parent may
have to travel to that locale and fight for custody in that State's courts.
And yet, it is not the parent who suffer most in child snatching cases
it is the children.
Most psychiatrists will tell you that after an emotional upheaval

such as a divorce in the family, a child must have a stable and secure
environment if he or she is to mature properly. However, the victim
of a child snatching is often yanked from a stable environment and
thrust into a whole new situation at a very delicate time in his or her
development. Such a traumatic experience can cause irreparable dam-
age to a child's emotional stability.
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In order to combat the growing problem of child snatching, I
authored legislation in the 93d Congress to make child snatching a

iFederal crime, thereby providing FBI help to victimized parents n
locating their children. That bill would simply have removed the
parental exemption clause from the Federal kidnaping statute.
In 1974, the House Judiciary Crime Subcommittee held hearings on

my bill but no further action was taken. I reintroduced the bill in the
94th Congress with one modification. I added a provision setting a
ceiling for the penalty: A fine of not more than $1,000 or imprison-
ment for not more than 1 year, or both for the crime of child snatching.
No action was taken on the 94th Congress bill or an identical bill
introduced in the 95th Congress.
The Senate passed a Criminal Code Reform Bill in January 1978,

which contained a child-snatching amendment authored by Senator
Wallop. When the House Subcommittee on Criminal justice held
hearings on this bill, I testified in favor of the Wallop child-snatch-
ing amendment. However, the bill failed to be reported out of the sub-
committee and died.

Senator Wallop and I both introduced child-snatching legislation
at the beginning of the 96th Congress, S. 105, and my companion bill
in the House, H.R. 1290, encompass the main points of the previous
Wallop amendment.
As you know, S. 105, as well as H.R. 1290, have three main thrusts:
First: The bill creates a new section to the United States Code en-

titled: "Full Faith and Credit given to child custody determinations."
This section requires States to enforce and not to modify custody

and visitation orders of other States made consistently with a set of
criteria from the Uniform Child Custody Jurisdiction Act. By pro-
viding for full faith and credit for other States custody determina-
tions, this section removes the motivation to snatch a child in order to
shop for a favorable custody determination in another State.
The second part of the bill authorizes the use of the Parent Locator

Service in the Department of Health, Education, and Welfare to locate
parents who abduct their children in violation of the custody or visita-
tion rights of the other parent. This section of the proposal provides
an effective search mechanism and further reduces the need for FBI
intervention. Third. The bill sets criminal penalties for child snatch-
ing by creating a section in the United States Code entitled "Parental
Kidnaping." This section makes it a crime to conceal a child for
more than 7 days in violation of a parent's right of custody or visita-
tion or to restrain a child without good cause for more than 30 days.
The former offense is punishable as a class B misdemeanor, not more
than 6 months, nor more than $10,000, or both, and the latter offense
is punishable as a class C misdemeanor, not more than 30 days, not
more than $10,000, or both.
. This section also provides that the FBI "may not commence an
investigation of an offense under this section unless 60 days have
elapsed after both (a), a report is filed with local law enforcement
authorities; and (b) , a request for assistance of the State parent
locator service is made." This language seems to overcome the concern
of the FBI that a Federal child-snatching law would pull it into
countless domestic disputes.

•
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Finally: This section provides that it is a defense to a prosecution
that a parent did not report a child snatching within 90 days, or that
the abducted child was returned unharmed within 30 days of the issu-
ance of an arrest warrant for the offending parent.
I think S. 105 provides an effective interlocking framework for re-

ducing the incidence of child snatching, helping victimized parents
locate their children, and minimizing the involvement of the FBI to
only those cases that really require the help of that agency. I strongly
urge the subcommittee to support S. 105.
Thank you, sir.
Senator CRANSTON. Thank you very, very much. I appreciate greatly

your testimony and your helpfulness today.
We will now hear from Congressman Duncan.

STATEMENT OF CONGRESSMAN DUNCAN

Senator CRANSTON. Congressman Robert Duncan, we welcome you
very much to this hearing.

Representative DUNCAN. Senator, I thank you and the committee for
your courtesy in hearing me. I would like to say that I am one of the
cosponsors of Congressman Bennett's bill. I readily acknowledge his
leadership in this field.
I want to thank you for the opportunity to testify today on S. 105.

The Federal Government is characterized by the dynamic but ulti-
mately equal relationship of its parts, Federal and State, judicial and
legislaive, public and private. In our Republic, 'dynamic equilibrium
is the key. We must constantly change to meet the exigencies of the
times, yet constantly maintain a balance among all the parts, letting
none outweigh the other.
The proposal we consider today is a paradigm of the problem of

maintaining a Federal balance. We face the question of how we recon-
cile all of the interests involved, maintain balance among the parties
and sectors and protect a child caught between crushing forces he can-
not possibly tolerate unprotected.
We must ask the question of how Congress—once we have decided

that Congress is the proper forum in which to address this problem and
that itself is a thorny question—should protect the integrity and pri-
vacy of the family unit, the best interests of the child, insure interstate
comity and promote judicial efficiency, stability, and finality.
This legislation seeks to redress a problem which has grown more

visible, if not more severe, over the last few years. Estimates vary
between 25,000 and 100,000 cases of child snatching annually. There
are no statistics of the trauma and suffering involved. There are few
judicial, social, or legislative precedents to guide us.
A few weeks ago, the House passed a bill, which the Senate will soon

consider, aiding States and localities in dealing with the problems of
domestic violence. While I actively supported that bill, as I do this
measure, I also carry misgivings about both. Taking a child across a
State line in violation of a court custody decree has recently risen to
high scoal visibility. It, like domestic violence, has been with us for
many years, but because of changing social mores and relations, has
only recently come to national attention.
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As a small-town lawyer, handling a variety of cases, I have been
trying to deal wtih this problem for a long time. In my years in the
Oregon legislature, I labored on this issue, at that time seeking to do so
by an interstate compact. The further I explored each solution, the
more I became convinced that while answering some questions, new
ones were inevitably created.

It is a complex and delicate question of conflict of laws. What court
should have jurisdiction? Should the Federal Government involve
itself in a situation in which a parent is punished for moving his own
child without harm, across a State line? How far should Government
go into social policy? Should Government intervene in a private
marital problem? When does it become a public problem? Should the
FBI be injected into it at the expense perhaps of its other functions?
Should we break with a statutory exemption explicitly included in both
the Lindbergh Act of 1932 and its 1934 amendment exempting parents
from the definition of "kidnaping"? Are we truly protecting the best
interest of the child by tearing him away from a parent with whom he
may have lived for several years because that parent violated a State
court decree? What are the best interests of a child?
Now these are difficult questions. I have been involved as a lawyer,

representing both snatchers and snatchees. I think we ought to realize
that in each case my client believed right and justice and the best inter-
ests of the child were on their side. I have even been peripherally
involved in a case of this sort that ended up in Jonestown in Guyana.
And, of course, the answer to that problem was clear. Initially, it was
much more clouded.
I have long believed that social problems should be handled at the

lowest appropriate level of government. Though I would prefer to
have this question addressed at the State level, it has not been. For this
to happen would require all 50 States to subscribe to the interstate com-
pact, both in letter and spirit, and make it impossible for any parent to
find a safe haven to harbor a child taken contrary to a court order
across a State line. I don't believe we can except this level of coopera-
tion. In one sense, we have an interstate compact already called the
Constitution of the United States. We have an interstate compact com-
mission called the Congress of the United States, and we can handle
this problem here.
We must not fear to use the Federal Government at an appropriate

level when necessary. Requiring full faith and credit be given to an
extant State court decree before the Federal law swings into effect,
saves this measure from Federal imbalance in a State problem. By re-
serving the Federal role to the creation of a Federal Parent Locator
Service and FBI investigation after a sufficient lapse of time, we hold
Federal interference to the minimum. At the same time we must be
careful not to compound the problems that already exist. imps may be
and probably inadvertently are built into this bill.
In that connection, I would like to suggest that your staff might want

to look at page 5, in line 5, and consider striking the word "any," and
renlacinp: it with the words, "the first." Similarly, on page 8, in line 5,
add the word "first," between the word "has" at the end of 5, and
"made," at the start of line 6.
Now I am not sure that we can solve all these problems. Only Solo-

mon completely succeeded in settling a custody dispute between two

•
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mothers. We have neither the vision, the wisdom of Solomon, nor have
we the inclination to enact any such dramatic and drastic solution.
But our fear of failure must not deter our effort to succeed. With this
bill, I believe we have a means by which to maintain the dynamic Fed-
eral equilibrium without severe intrusion or imbalance at any level.
I thank you for letting me express my views to you.
Senator CRANSTON. Thank you very much. We appreciate your in-

terest, your testimony, and look forward to working with you on this.
Thank you very much.
Mr. DUNCAN. Thank you.
Senator CRANSTON. We will now proceed to our first panel. We will

break it up into two parts, calling first the representatives of the
administration, Paul Michel, Deputy Attorney General, Depart-
ment of Justice Lee Colwell, Executive Assistant Director, FBI;
Louis B. Hays, Deputy Director, Office of Child Support Enforce-
ment, Department of HEW; Larry Lippe, Criminal Division, De-
partment of Justice and W. D. Gow, FBI, section chief.

PANEL OF LAW ENFORCEMENT OFFICIALS:

STATEMENTS OF PAUL R. MICHEL, ACTING DEPUTY ATTORNEY
GENERAL, DEPARTMENT OF JUSTICE; LARRY LIPPE, DOJ; LEE
COLWELL, EXECUTIVE ASSISTANT DIRECTOR, FBI; W. D. GOW,
FBI; AND LOUIS B. HAYS, DEPUTY DIRECTOR, OFFICE OF CHILD
SUPPORT ENFORCEMENT, HEW

Senator CRANSTON. We welcome you and appreciate your presence.
You may proceed in whatever order you choose among yourselves.
Mr. MICHEL. Good morning, Mr. Chairman. I am Paul Michel. I

am the Acting Deputy Attorney General. Not that it is important, but
the witness list inadvertently promoted me to being the permanent
Deputy Attorney General. As the chairman knows, the nomination of
Judge Charles Renfrew is before the Judiciary Committee now. He
will shortly, I trust, become the Deputy Attorney General.
On my right is Mr. Lee Colwell, who is Executive Assistant Direc-

tor of the FBI. Mr. Colwell's responsibilities particularly include the
Criminal Investigative Division, which is the portion of the FBI that
would be affected by the bill before the committee.
To my far left is Mr. Larry Lippe of the Criminal Division of the

Department of Justice, who has studied the problems related to crimi-
nalizing child snatching at the Federal level and may be of assistance
to the committee, particularly with regard to specific problems that
would confront prosecutors and questions which the committee may
have.
If I might, just as a brief overview, Mr. Chairman I would like to

note that I have a prepared statement. I would ask that it be incorpo-
rated into the record.

Senator CRANSTON. It will be inserted into the record at the conclu-
sion of the panel's oral presentation.
Mr. MICHEL. Thank you.
I would prefer not to read it in the interest of economy of time on

the part of the committee.
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Let me simply say that the Justice Department has the same concern
that everyone in this room has for the welfare of children. The prob-
lem is obviously a real problem. We do not in any way question that.
Second, the FBI and the prosecutors in the Justice Department will,

of course, follow the will of Congress and fully and faithfully execute
its decisions whatever they may be.

Third, I would like to suggest that historically the problem of child
snatching has been addressed primarily at the State level. The issue
essentially before the committee is in what way and how much the
Federal Government seeks to augment and strengthen the total efforts
addressed at the problem.
The bill, of course, seeks to do it in essentially two different ways:

first, civilly, and second, criminally.
It seems to me that the civil provisions, both making nationwide the

uniform act, to have all States honor proper custody decrees and visita-
tion rulings, are entirely appropriate.
We have done a study of its constitutionality and have determined

that under the commerce clause, it would be constitutionally permis-
sible. Therefore, we fully support this provision of the bill.
With regard to the expanded duties of the Federal Locator Service

as provided for in this bill, of course, Mr. Hays, on my left, is, if you
will, the best witness. All that I would like to say with regard to the
expansion of the locator service's authority and mission would be that,
from what we know, it seems like it might have great promise and great
utility and that it might be a very good additional solution to the
problem.
I would like to say that its exact utility is difficult, I think, for any-

one to estimate. It may be that Congress would want to have a trial
period under an expanded mission for the locator service, and then,
after that trial period, and based on the results of it, to look at the issue
of Federal criminalization.
The Justice Department is strongly opposed to the Congress at this

time enacting criminal statutes along the lines suggested in the bill.
The more detailed reasons, of course, are in my statement, but they
essentially boil down, Mr. Chairman, to three considerations.
The first is essentially that by the nature of the criminal justice

process and by the training and capacity of prosecutors and investiga-
tors, we are concerned that we may not be in a very good position to
be of appropriate, useful assistance. We are not trained in psychology,
sociology, domestic relations disputes or family law. We are trained
and experienced at collecting evidence of serious criminal violations
and prosecuting people in the Federal systenri ordinarily with the in-
tent and purpose of having them incarcerated in order to deter others
and to safeguard society from threats Which are perceived to be threats
to the entire society, as opposed to primarily private matters between
individual members of society. So, there is a real question whether we
are trained and equipped to really make a great contribution to this
problem.
Second, there is a danger, in my view, that our involvement might

even be counterproductive and make the problem worse. Certainly, as
you, Mr. Chairman, and Senator Mathias before you highlighted, the
primary focus for everyone, including we prosecutors and investiga-
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tors, has to be on the best sense of the welfare of the child himself. The
dangers are not insubstantial if we have investigative involvement
by the FBI.
First, there is the danger of confrontations and possible violence

which could, in certain circumstances, constitute a real danger to the
child himself. Even if the danger does not ripen, it seems to me that
it is undesirable to have a child confronted with the circumstances
where the parent who has custody, in fact, is arrested, possibly, in his
sight, searched, and hauled off by FBI agents.
Second, the investigative process, of course, is aimed primarily

at collecting evidence. In circumstances like these the evidence col-
lection would be through interrogation of knowledgable witnesses who
would almost unavoidably include both parents and the child himself
or herself. Again, the prospect of the parent and the child being in-
terrogated by FBI agents does not seem in keeping with the intent of
everyone in this room and their concern for the welfare of the child.
Third, there is the further prospect, when we get to the prosecutive

stage of again the parent and again the child being questioned by pros-
ecutors in the pretrail preparation phase and the further prospect still
less seemly and attractive of a child being a witness in a criminal pros-
ecution in the Federal court.
The third problem from the perspective of the Justice Department

with regard to criminalizing this offense, and as I say, the civil Fed-
eral involvement seems entirely appropriate and useful and worth a
try. But just limiting the attention to making it a criminal offense,
the third problem is that it would create an enormous diversion of very
scarce and precious resources.
Of course, the criminal justice system has basically four key players,

the investigator, the prosecutor, the judge and the jailer. All of these
resources are stretched very tightly, as you know, Mr. Chairman, on
matters which the Attorney General has made top Federal priority:

foreign counterintelligence, organized crime, white-collar crime and
governmental corruption.
We are now in a circumstance where the FBI through enormous

reorganization, retraining, and focus is involved and productively
involved in a series of present and contemplated undercover operations

of enormous potential and importance, is involved in very difficult

white-collar crime investigations of various kinds. GSA fraud is but

one example. Those kinds of investigations as you know, are enor-
mously time consuming of the precious and limited resources we have.

Indeed, the resources are not only limited, but over recent years have

been shrinking. There are fewer FBI agents today than there were 3

or 4 years ago.
So, when at a time when we have fewer FBI agents and more diffi-

cult and time-consuming work, we are concerned that an additional

5,000 or 10,000 cases or whatever it would be, and to my knowledge,

there is no good estimate of the number of investigations the FBI

would be pushed into were S. 105 to be enacted as it is currently

drafted. But, in, any event, and in short, there is a substantial danger
of resources being diverted.
It seems to me that, if I can make a final point, that the problem of

child snatching is not one, but several problems or many problems.
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Where the circumstances basically involves parents who are both seek-
ing custody or enforcement of custody or visitation rights and there is
no circumstance of basic criminality or acute physical danger, that is
one matter and that is a circumstance where the FBI and the prosecu-
tors and the rest of the criminal justice apparatus, in my opinion,
ought not to be drawn into it. However, where there is criminality,
where there are State criminal violations, particularly where they are
State felonies and where, in addition, there is clear danger to the
safety of the child, the FBI, and the rest of the criminal justice, the
Federal apparatus, can become involved and do become involved. That
is possible under existing laws and in no way would be assisted by the
passage of the criminal portion of this bill.
Finally, it was observed by some of the earlier witnesses that the

involvement of the FBI was sought to be limited by the 60-day lagtime
before they would become involved. I might say that there is also per-
spective of the courts and the prosecutors. Our anticipation is that
there would be very few cases actually brought to trial in the Federal
criminal courts for violation of this criminal offense if it is enacted.
The question has to be asked, if there are few if any prosecutions, how
much deterrence is there by making it a Federal crime. It is also a little
bit anomalous, I think, to have a Federal crime which can be wiped
away by an act after the commission of the crime.
The inclusion of the absolute defense of returning the child almost

supports the inference that one might draw reading the bill, that it is
not intended as a vehicle for prosecution or for sentencing and that the
main hope is to have the benefit at the investigative stage and not the
prosecutive stage of the great effectiveness of the FBI.
And then we come to whether the timelag provision focuses and

limits that involvement sufficiently. It seems to me that where there is
a clear and present danger, if you will, the current circumstance, under
the unlawful flight to avoid the prosecution act, which, under our cur-
rent policies is triggered only where there is danger, I think, is an
adequate vehicle for FBI involvement in those relatively small number
of cases where aid is acutely needed.
I think that, in sum, with the uncertainly of the benefits of mak-

ing it a Federal crime, that possibly it would actually be counterpro-
ductive to the best interest, particularly from a psychological stand-
point, of the child and, perhaps, also the parents.
Third, with the unknown and unascertainable but troubling diver-

sion of limited resources, particularly of the FBI, that Congress
should give the civil provisions of this bill, and whatever form they
might finally be enacted, a chance to work before deciding the issue
instead of in addition to making it a Federal crime.
Mr. Chairman, that is the sum of my informal remarks. Perhaps,

rather than go into the details of specific prosecutorial problems, you
might hear from Mr. Colwell, with his perspective as a manager of
FBI resources and then, Mr. Hays, and then perhaps questions.
Thank you very much.
Senator CRANSTON. Fine. Thank you verymuch.
Mr. MICHEL. Thank you, Senator.
Senator CRANSTON. Thank you. We will now turn to Mr. Colwell.
Mr. Colwell.

4

72



25

Mr. COLWELL. Thank you, Mr. Chairman. I have a brief statement.
With your permission, I would like to read it.

Senator CRANSTON. Yes.
Mr. COLWELL. I appreciate this opportunity to discuss with you, the

FBI's views on the proposed Parental Kidnaping Prevention Act. We
in the FBI are pleased to provide you with whatever assistance we can
in developing the appropriate response to what we all agree is a signi-
ficant problem. Before addressing specific aspects of the legislation or
legislative proposal, I would like to outline briefly the Bureau's cur-
rent involvement in parental kidnaping cases.
Where State legislatures have enacted felony custody violation

statutes and local authorities request our assistance, the Federal Un-
lawful Flight Act, title 18, United States Code, section 1073, provides
a mechanism for FBI entry into interstate parental kidnaping cases.
Reflecting the congressional intent expressed by the parental exception
in the Federal Kidnaping Act, title 18, United States Code, section
1201 (a), the Bureau enters these cases only when the child is in physi-
cal danger and authorization has been obtained from. the Department
of Justice.
I realize these procedures are limited to a relatively small number

of cases and I share your concern over the current, chaotic situation
in which child custody can be litigated again and again, and in which
parents with custody rights are left to their own devices in attempting
to locate their absconding ex-spouses and their children. The hard
work of many able people in developing this legislation is evident.

Section 3, of the bill, which requires States to give full faith and
credit to custody decrees of other States can be expected to greatly
improve the current situation or forum of shopping and multiple
litigation of child custody.

Section 4 expands the authority of the Parent Locator Service which
has the proven ability to locate parents who are delinquent in their
child support payments. The bill would empower the Parent Locator
Service to conduct extensive record searches for the parent who vio-
lates a custody decree, thus, providing a most valuable service to the
lawful custodial parent.
The concern which I share with you over the current situation leads

me to support section 3 of the bill. I urge, however, that you ascertain
the effect that passage of sections 3 and 4 will have on the present

problem before establishing Federal criminal sanctions in this field.
This proposal would involve the Federal Government's law enforce-
ment apparatus in domestic relationships before it is made clear that
the problem will not be substantially remedied by the civil measures
proposed in this bill, together with whatever criminal sanctions State
legislatures choose to establish. All possible alternatives should be
explored thoroughly before resorting to Federal criminalization.
In addition, criminalization may increase the potential for violent

confrontation and emotional trauma, if not physical danger to the
child. We believe the threat of arrest is more likely to produce violent
and perhaps armed resistance than is a civil recovery proceeding. Even
where no resistance occurs, a sign of a mother or a father being hand-
cuffed, frisked, and led away by a number of FBI agents may cause
additional or further severe and lasting emotional trauma to the child.
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Another concern with regard to the criminalization portion of this
legislation is the fact that it makes criminality depend upon issues
which are the subject of civil litigation. It would force Federal courts
sitting in criminal cases to decide issues which may at the same time
be in litigation in a State court.

In. resolving the question of guilt under this statute, a Federal court
is required to litigate in criminal proceedings whether the custody
order alleged to have been violated is entitled to enforcement under
section 1768 (a) , of title 28, United States Code.
Since the legislation requires deference by one State court to an-

other State court only when the original determination of custody is
made in a manner consistent with the provisions of 1738 (a), it can rea-
sonably be expected that in a number of cases litigation raising that
issue among others will be commenced in a second State. Civil proceed-
ings may provide a more appropriate forum for this determination
than do criminal proceedings. Further, Federal criminal litigation of
this issue represents an inefficient use of precious judicial resources
particularly in light of the existing expertise which State
courts have in family law. Finally, such procedures may result in pre-
cisely the multiple litigation of custody issues that this bill seeks to
avoid with children being subjected to the traumatic experience of
testifying against their parents in both civil and criminal proceedings.
Of more direct concern to Federal law enforcement is that, in de-

termining whether a predicate exists for a Federal investigation un-
der the bill as written, investigators and prosecutors may be called
upon to determine such issues as whether jurisdictional requirements
were met in the preceding civil actions, whether the child is "re-
strained" within the meaning of the statute, whether the custody order
is entitled to enforcement under section 1738 (a) of title 28; whether
the child is concealed or restrained without good cause within the
meaning of the statute; whether reasonable notice and opportunity to
be heard was given to the alleged violator of the original custody or-
der; and whether because of mistreatment or abuse or threats of mis-
treatment or abuse, an emergency existed which justified a court in
taking jurisdiction. These are matters best determined by a court in
an adversary forum, preferably in civil proceedings, but certainly not
by Federal law enforcement officials.
Another criminalization issue which should be faced squarely is the

cost of enforcement. An FBI investigator is an expensive resource. If
Congress determines that parental kidnaping and denial of visita-
tion ought to be Federal crimes and the FBI ought to be the agency
to investigate these crimes, then a substantial number of additional
agents will be needed to handle these misdemeanor violations. Given
the disparate estimates of such occurrences, the precise number of ad-
ditional agent work-years is difficult to calculate. However, if for in-
stance, the American Bar Association estimate of 1005000 cases per
annum is reasonably accurate, then even assuming optimistically that
95 percent of the cases will be deterred or resolved by civil proceed-
ings or by the Parent Locator Service, the FBI would be faced with
5,000 kidnaping cases each year. Presumably the easier cases will have
been resolved leaving the FBI with the 5,000 most difficult cases.
Our experience in fugitive-type investigations leads us to expect

that approximately 160 additional agents would be needed to investi-
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•

gate 5,000 parental kidnaping matters. Additional supervisory per-
sonnel, support personnel, would also be needed, and of 

course, 
addi-

tional operating expenses would be incurred for both visitation denial
and parental kidnaping cases.
In discussing the issue of FBI resources, perhaps it would be help-

ful to explain briefly the FBI's quality case concept. Factors, includ-
ing the increasing capabilities of local and State law enforcement have
led to a withdrawal of FBI investigative activity in traditional areas
such as bank robberies, property crimes and fugitive investigations.
FBI efforts have been focused on cases with high prosecutive potential,
cases requiring greater investigative sophistication and cases having
a greater impact on the community at large such as foreign counter-
intelligence, organized erime and financial crime. This policy has been
encouraged by both Congress and the Department of Justice. We
question whether it is perhaps anomalous for the FBI to withdraw
from investigations of bank robberies and escaped Federal prisoners
and at the same time assume responsibility for a misdemeanor involv-
ing essentially- a family relations problem.
In conclusion, we recognize the existence of a serious problem which

we hope and expect will be substantially alleviated with the full faith
and credit portion of this legislation. We will continue to provide
whatever assistance we can in these matters with or without this legis-
lation. The services of the FBI will remain available to local author-
ities through utilization of the Unlawful Flight Statute in appropri-
ate cases; through the services of the FBI laboratory, the Identifica-
tion Division, and the National Crime Information Center computer
network, and through training afforded to local law enforcement offi-
cers in the field and at the FBI Academy. We will enforce to the best
of our ability, consistent with our other investigative demands and
available resources, whatever laws are enacted.
In consideration of the above problems of criminalization we en-

courage you to give the civil portion of the bill an opportunity to
impact upon parental kidnaping, and we encourage you to explore
the feasibility of other civil measures before interjecting the Federal
criminal law enforcement apparatus into these situations.
Thank you for this opportunity to be heard. I will be glad to

rend to any questions, at the appropriate time.
• 
respond

CRANSTON. Thank you very, very much.
Mr. COLWELL. Thank you, sir.
Mr. MICHEL. Mr. Chairman, if I might interject. I neglected to

introduce Mr. Douglas Gow, a section chief, in the Criminal Investi-
gative Division of the FBI who is on my far right.
I also would like to thank the committee 
Senator CRANSTON. What is his last name ?
Mr. MICHEL. Gow. G-o-w, Senator.
Senator CRANSTON. Thank you.
Mr. MICHEL. I would also like to express our appreciation for the

committee agreeing to take us early among this very large cast of
witnesses so that Mr. Colwell and I, and the rest can return to our
duties.

Finally, Mr. Chairman, if you would, I would like to have Mr. Lippe
summarize some of the key problems just succinctly from the prose-
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cutor's standpoint that are posed by the criminal provisions of the
bill.
Senator CRANSTON. Fine.
Mr. LIPPE. Thank you, Mr. Chairman.
I am Lawrence Lippe, and I am chief of the Criminal Division,

general litigation and legal advice section. I appreciate the oppor-
tunity to further describe the investigative and prosecutive problems
which are created by S. 105 and its companion bill in the House.
• The provision in S. 105 which establishes an absolute defense to
prosecution if the abducting parent returns the child unharmed re-
quires agents to have the wisdom of Solomon. Suppose an agent, armed
with a valid arrest warrant locates the abducting parents under cir-
cumstances indicating that the parent is returning the child, thereby
establishing an absolute defense to prosecution. Should the agent
arrest the parent, thus bringing to bear the entire criminal process
of fingerprinting, setting of bond, and the like or should he simply
hold the warrant and do nothing? What if the parent then changes
his mind and flees again?
By the same token, one can imagine how difficult it would be for a

U.S. attorney to prosecute successfully a parent who returns the child
on the 31st day, but be forced to decline to prosecute the parent who
returns the child on the 29th day.

Second, proposed section 1203(a), provides that it is an offense to
conceal or restrain the child without good cause. That requirement
can be expected to present a very real dilemma for a U.S. attorney's
office and the FBI when faced with a request to begin an investigation.
Suppose a parent reports that a child was snatched because of a

disagreement between the two separated parents over proper medical
treatment or education or religious upbringing of the child. Is the
FBI supposed to become involved in weighing conflicting points of
view or opinions in these areas in which they have absolutely no
training? Also, as anyone familiar with the child-snatching problem
is aware, the abducting parent will likely claim that he snatched the
child precisely because of the behavior patterns, lifestyle, or living
arrangements of the custodial parent which the abducting parent
considered detrimental to the child. Thus, the element of without
good cause can be expected to be vigorously litigated in most prosecu-
tions. One can imagine the unattractiveness of airing the dirty linen
of a divorced couple's life in a criminal trial as the parent on trial
tries to show that the custodial parent was such an evil person that
the taking was for a good cause.

Finally, an element of the offense that must be proved is that the
child is concealed or restrained in violation of a custody right en-
titled to enforcement under proposed section 1738(a) of title 28.
This requires a preliminary investigation by the FBI into the facts
and circumstances surrounding the issuance of the custody decree,
as well as a legal determination as to whether the custody right is
entitled to enforcement before a full investigation can be begun.
If the parent is found, the same factors have to be considered when

deciding whether to prosecute. These legal issues may be exceeding-
ly complex, and, indeed, may be the subject of litigation in one or
more State civil courts at the very time when the FBI is faced with
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a request to investigate and the U.S. attorney is considering prosecu-
tion. Therefore, Mr. Chairman, I respectfully submit that in an effort
to establish a criminal approach or solution to this problem which
is essentially a.domestic relations dispute, and in an apparent effort
to not stigmatize parents as criminals, the bill instead creates for
us an investigative and prosecutorial nightmare.
. I thank you Mr. Chairman for the opportunity to present these
views.

Senator CRANSTON. Thank you very much.
I would like to go to Mr. Hays of HEW, but I want to ask one

question that I am particularly interested in getting your response
to. Unfortunately, I am going to have to leave shortly to go to the
White House where Senator Mathias now is. He will be back shortly
and resume the hearing if we have to recess very briefly.
In your testimony, you argue against Federal criminalization of

parental kidnaping and suggest that the threat of arrest is likely to
produce violence and perhaps armed resistance and raise other prob-

lems as well. Yet, a number of States, including my own State of

California, have adopted State felony statutes in this area. Is there

any evidence in States which have adopted State criminal provisions

that criminalization will lead to the adverse results you suggest in

your testimony?
Mr. MicHEL. Mr. Chairman, I don't know specifically of the ex-

perience of any particular State, including California, under this.

The point in the testimony was based on the concerns and experience

of the FBI in the contrast between the kind of fugitive circumstances

that they have normally operated in historically, versus the kind

that we anticipate would arise in some cases if this bill were enacted.

But it is a speculative matter. I don't know in terms of past State

experience precisely what it has been.
Senator CRANSTON. You don't have any evidence based upon the

State statutes or experience?
Mr. MICHEL. No, sir.
Senator CRANSTON. In your testimony you suggested an arrest by 

a

Federal law enforcement officer would be traumatizing to those c
on-

cerned. Is there any basis for assuming that an arrest by a 
Federal

officer is more traumatizing than an arrest by a State law enfor
ce-

ment officer?
Mr. A/Timm, Mr. Chairman, I think our answer would have to 

be

essentially the same. We have not studied the experience of ind
ivid-

ual States, and therefore, really can't respond as to w
hat it has

been. Again, our concern is that at least in some circumstances,
 we

would anticipate that problem arising were the Federal 
investigators

to become involved.
Senator CRANSTON. It has been argued, particularly by distr

ict at-

torneys in States which have adopted State criminal statutes
, That

these State laws are not effective as deterrents becau
se they. don't

have interstate reach and they therefore say that a Feder
al criminal

statute, is needed to deter interstate flight.. Would you agree
 that the

interstate nature of parental kidnaping weakens the effe
ctiveness of

State criminal statutes in this area?
Mr. MicHEL. I would suppose that it does, Mr. Chairman,

 although

again, I have no specific knowledge of any studies that 
would sup-

62-925 0 - 80 - 3
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port the view; though it sounds entirely logical that the deterrent
effect of State criminal statutes is reduced where the circumstances
cross State lines. What I think is the even more difficult question is
what added deterrent impact there would be by simply enacting a
Federal criminal statute, particularly one that might be prosecuted
very seldom.
Senator CRANSTON. I am going to go to Mr. Hays now. I know your

problems, but I wish you could wait for further questions I believe
Senator Mathias wishes to ask you.
Mr. MICHEL. Certainly, Senator.
Senator CRANSTON. Thank you very much.
Mr. Hays, could you now proceed?
Mr. HAYS. Thank you Mr. Chairman.
I appreciate the opportunity to be here today to provide the admin-

istration's views on S. 105's impact on the Department of Health,
Education, and Welfare.
The bill would authorize the Office of Child Support Enforcement,

the Federal Parent Locator Service, to locate individuals who have
taken children in violation of a court order that granted custody of
the children to another individual. This authority would operate if
the violation involved taking the children across a State or U.S.
boundary and within the special maritime and territorial jurisdiction
or the special aircraft jurisdiction of the United States. It would
also operate if the child is a foreign official, an internationally pro-
tected person or an official guest. The administration is supportive of
measures to deter parental kidnaping, but we do object to making
the Federal Parent Locator Service available to locate the children
who have been taken in violation of the custody decree.
The Federal Parent Locator Service records are obtained, as de-

scribed later in my testimony, from tax filings and social security
records. To extend the use of tax return information where no sub-
stantial Federal interest has yet been demonstrated would be incon-
sistent with congressional and administration policies to protect most
strictly privacy of taxpayers and information supplied in their returns.
We are also concerned by the bill's potential for diffusing the mission
of the child support agencies. To adequately describe these misgivings,
I would like to take a moment to discuss the child support enforcement
program and the principles upon which it is based. The program is
a Federal-State effort to locate absent parents, to establish paternity
of the children and to insure that absent parents provide support
payments for their children. This effort is essentially focused on
collecting child support to reimburse welfare expenditures, reducing
the welfare caseload, and keeping marginally indigent families off the
welfare rolls. The program is succeeding. One of the major reasons
for its success is the single goal, collection of support, apparent to
all of those participating in its administration.
We believe that requiring child support agencies, many of which are

already insufficiently staffed for optimum productivity, to assume addi-
tional responsibilities and caseload would disrupt the administration
of the child support program and prevent it from reaching its full
potential.
If the subcommittees should pursue the use of the Federal Parent

Locator Service, 'however, we would make the following recommenda-
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tions. Assistance from the. State child support agencies should be con-
fined to using the State parent locator service to refer requests for ad-
dress information to the Federal Parent Locator Service in the same
manner that they currently submit requests in child support cases. The
use of the State parent locator services should be limited solely to local
low enforcement officials. Under such a provision local law enforce-
ment officials, after having received a report of a parental kidnaping
would be the coordinators of the search effort and would use all re-
sources available to them, including a request to the State parent lo-
cator service.

This approach would allow the officials who are attempting to deal
with the violations of State custody laws to access the State parent lo-
cator service instead of putting the burden on the parent who may not
have the information or ability to use the system.
We would also point out that the bill does not create a duty on the

part of the State agencies operating State parent locator services to
accept location requests in parental kidnaping cases. Neither does it
authorize States to charge fees for costs incurred in accepting and proc-
essing these requests or in searching records for a child or the individ-
ual who took the child in violation of a child custody order.
Further, consideration should be given to financing the costs that

would be incurred if the Federal Parent Locator Service is made avail-
able. The main sources of home and employer addresses available to
the Federal Parent Locator Service are the records of the Social Secu-
rity Administration and the Internal Revenue Service. Both of these
agencies now have annual reporting requirements. Social security ex-
pects to complete reporting changes of addresses contained in the Em-
ployer's Wage Report covering 1978, by April, 1980. The Internal
Revenue Service records are updated by the September following the
April personal income tax filing deadline of each year.
An immediate request to the Federal Parent Locator Service for

location of a recently kidnaped child or the individual believed to have
taken the child therefore might prove unfruitful.
No reliable data on the number of incidents of parental kidnaping

are available. Information from the Congressional Research Service
and the American Bar Association indicate a possible range of 25,000
to 100,000 a year, but of course, no accurate`figure can be projected for
unreported incidents.
The foregoing comments are technical in nature and should not be

construed as detracting from our opposition to the proposed expan-
sion of the function of the Federal parent locator service.
Thank you, Mr. Chairman.
Senator CRANSTON. Thank you very much.
We are going to have to declare a temporary recess. I have some

written questions that I will submit to you, due to my inability to do
them orally now.
We will reconvene as soon as Senator Mathias returns. I appreciate

your tolerance and patience. Thank you very much.
Mr. HAYS. Thank you, sir.
Mr. MICHEL. Thank you.
[A short recess was taken.]
Senator WALLOP [acting chairman, presiding]. The hearing will

come to order.



32

I am standing in for other colleagues. I guess I am an honorary
member of this committee inasmuch as I am something of an alumnus.
I hope you gentlemen will bear with me as we go along.
The first questions I have, are directed to the Department of Health.

What is it now, social welfare?
Mr. HAYS. We are still HEW for another month or so.
Senator WALLOP. Whatever you now are. [Laughter.]
I know what you used to be. Regarding the parent locator service,

as I understand it, your position is that it is all right to utilize cer-
tain confidential records for the purpose of locating a parent to obtain
child support payments, but that the administration opposes using
those same records to locate missing human beings; namely, the chil-
dren. Would you explain that apparent inconsistency?
Mr. HAYS. Well, Mr. Chairman, as you know, the Congress deter-

mined in late 1974 that there should be a Federal child support en-
forcement program and that certain Federal records would be avail-
able for the purpose solely of locating those absent parents for the
purpose of collecting child support. That was in spite of other privacy
considerations reflected in the Federal Privacy Act.
While I am basically here, Mr. Chairman, to testify on the technical

iaspects of the Federal parent locator service, there s an overriding
concern in the administration about the further extension of the use
of Federal tax information.

Senator WALLOP. Are we to understand then that it is the position
of the administration that when it comes to money you can invade
the citizen's privacy, but when it comes to human lives and welfare of
children we cannot?
Is that a fair characterization of where we are?
Mr. HAYS. Well, Mr. Chairman, I think that as I indicated earlier

in my testimony that the Department and the administration support
the general concept of attempting to deter parental kidnaping and
resolve that problem 
Senator WALLOP. So long as we don't do anything specific about it?

Maintain the vacuum, in other words.
Forgive me. I am not after you personally, but I find it difficult to

reconcile the Treasury Department's views—that it is a good deal to
go after money, despite the privacy concerns, but that those same pri-
vacy considerations are paramount when it comes to the future of this
country; namely, its children.
Mr. HAYS. I would suggest, Mr. Chairman, that perhaps there has

not been the same opportunity to review the Federal interests in the
problem of child snatching as was given to the problem of child sup-
port enforcement that resulted in the Federal legislation, the Social
Security Act.
Senator WALLOP. Well, let's see if we can't flesh this out a little bit.Is the Federal parent locator service presently available to assist aparent who has lost physical custody .of a child through a child steal-ing incident for the purpose of enforcing an outstanding child supportobligation?
Mr. HAYS. It is conceivable that the Federal parent locator servicecould be used to attempt to locate an absent parent for collecting childsupport in a case that also might involve a child snatching incident,
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but only if it was pursuant to a child support action, an attempt to

collect support would 
Senator WALLOP. Yes. The answer to my question is yes.
Mr. HAYS. Indirectly that could be the result, yes.
Senator WALLOP. California presently authorizes the use of its State

parent locator service to assist in finding abducted children. Are you

aware of any other States, if any, that allow similar usage?
Mr. HAYS. No, I am not.
Senator WALLOP. Does the Department have a position on the use of

State parent locator services for this purpose?
Mr. HAYS. Any such use would not be pursuant to the approved

State plans under the Social Security Act or the child support pro-

gram. Any costs incurred 
Senator WALLOP. So you are in opposition to the California position

then.
Mr. HAYS. I don't believe it is a question of opposition. It is a ques-

tion of whether or not it is legally part of the child support program.

We would not reimburse any costs that they incurred under the normal
N—D, 75 percent matching rate, and it would raise a serious com-
pliance question as to whether or not they were in fact operating
properly under their approved State plan under the Social Security
Act.
Senator WALLOP. You would not approve a State plan in the future

that used a State parent locator service for such purposes; is that what
:you are saying?

Mr. HAYS. We would not approve the State plan that so provided
for the use of its parent locator service.
_ Senator WALLOP. Can you supply to the committee a list of the
States that do use their locator services to locate snatched children?
Mr. HAYS. We are unaware of any other State that uses it for that

purpose. We can do a further review and report back to this commit-
tee, but we are currently unaware of any other use.

Senator WALLOP. The committee would appreciate it if you would
do that.
[Mr. Hays' response to Senator Wallop's request follows:]

Senator WALLOP. Can you supply to the committee a list of the States that do
use their locator services to locate snatched children?
Mr. HAYS. OCSE has conducted a review of all State parent locator service

(PLS) operations and can confirm that California is the only State that is

currently using their State PLS to locate children who have been abducted.

This activity is not a part of the California Child Support Enforcement pro-

gram under title IV—D of the Social Security Act. Therefore, California neither
requests nor receives Federal financial participation for that portion of the State's
PLS activities.

California's PLS is a statutorily created component of the California Depart-
ment of Justice and has specific statutory authority to locate parents and
abducted children in child snatching cases as well as absent parents for the
purpose of enforcing child support obligations. Currently, location in child
snatching eases is limited to children taken in violation of visitation or custody

orders of California courts.
In conducting a search for an abducted child, the California PLS uses State

locate sources only. They do not refer these cases to the Federal PLS, which is
statutorily restricted to locating absent parents for the purpose of enforcing
support obligations.
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Senator WALLOP [continuing]. Some of the witnesses who will be
testifying this morning will be talking about the problem of child
stealing in terms of the emotional and psychological harm done to
those children.
Are you aware of any attention to this aspect of the problem within

the Department, either through the Administration on Children,
Youth and Families or the National Child Abuse Center and ACYF ?
Mr. HAYS. I am not personally ware, Mr. Chairman. In the scope of

my responsibilties, I would not normally be aware of such activity
within the Department.
Senator WALLOP. Under the preliminary draft of the international

treaty dealing with parental kidnaping which the United States has
participated in and preparing at the Hague Conference, each country
would be required to designate a central authority to serve as a
clearinghouse and to take steps to locate children upon requests from
other nations.
If this treaty is ratified by the United States, it would obviously

assist many Americans in obtaining the return of their children from
foreign countries, but it would also impose upon the Government a
reciprocal obligation to assist in locating children from other countries
who have been brought to this country.
Now, in light of the Department's position, do you have any ideas 

ias to where n the United States or how the United States might
fulfill its responsibilities under such a treaty other than through the
parent locator service?
Mr. HAYS. Well, first, Mr. Chairman, I would indicate that I do not

believe that the administration has had a real opportunity to con-
sider whether the same privacy concerns which I raised in my testi-
mony concerning cases arising from within this country and involving
private individuals would also apply to cases coming to us from for-
eign governments under any proposed international treaty.
That issue aside, the issue of privacy aside, it would appear on the

surface that technically the Federal parent locator service would be
at least one alternative way of serving as that kind of a register.
Senator WALLOP. Is the parent locator service presently authorized

to respond to requests from abroad or would specific legislation be
required for this to occur?
Mr. HAYS. Some change in legislation would I believe be requiredto allow the Federal parent locator service to respond directly to

requests coming in.
Senator WALLOP. What happens to inquiries coming from abroad

now?
Mr. HAYS. Inquiries that come from individuals or agencies outside

of the Nation have to be funneled through State child support agen-
cies. There is no vehicle, no provision under current law to allow themto come directly to the Federal parent locator service for addressinformation.
Senator WALLOP. What would you suggest that our future course

be for processing requests from abroad?
Mr. HAYS. Well-
Senator WALLOP. Speaking not for the administration, but for your-

self now.



35

Mr. HAYS. Well, from 
Senator WALLOP. Permit me to interrupt just long enough to express

any frustration with the administration's position. Apparently it is
the administration's position to pay lipservice and clutch its heart
strings and appear noble on the childsnatching problem and then to
do nothing about it.
I mean, we are going to have to find some way to deal with child

stealings. And to say there hasn't been time simply isn't so. This has
been an issue for several years, at least. The predecessor proposal to

S. 105 was passed by the Senate once, in the last Congress. This bill
has been pending for over a year.
How much time does it take to take care of 100,000 lives a year?
Mr. HAYS. Mr. Chairman, is your question directed to the S. 105 or

to the international?
Senator WALLOP. Well, let's address the international child-stealing

cases. What can we do?
Mr. HAYS. Technically, Mr. Chairman, the Federal parent locator

service could provide some information to requesting international
agency or foreign government. However, I should point out that even
if that were the case, the Federal parent locator service is by no means
a perfect address-finding process, and in fact, in the majority of the
cases involving child support actually the successful locator normally

is done at the State or local level because of the fact that much of the
address information that we have access to through the Federal

parent locator service 
Senator WALLOP. How do they do it at the State and local level if

you haven't approved plans for the State parent locator service which

would provide that service?
Who do they go to?
Mr. HAYS. In child support cases, Mr. Chairman, the State and

local child support agencies do much of the locate 
Senator WALLOP. I understand about the child support cases, but

my hypothetical question is based on the request of a parent from

abroad about a snatched child.
Mr. HAYS. Well 
Senator WALLOP. And you say technically that 
Mr. HAYS. I am merely pointing out, Mr. Chairman, that while the

FPLS technically could do it, it would not be a panacea. It would

not result in a tremendously high rate of successful locates.
Senator WALLOP. I realize it is not a panacea in every case for locat-

ing parents on the support arrangements either but it is a starting

point. It has worked better than anything else that we have done. It

has filled a vacuum.
It has been suggested that the Federal parent locator service alone

should process location requests in child-snatching cases. Assuming

that the opposition to such legislation were dropped, what would be

the practical effects of utilizing only the Federal service without the

use of the State parent locator services in child-snatching cases?

Mr. HAYS. The practical effect would be relatively minimal disrup-

tion of our current operations, and based on the results that we see in

the child support cases we could predict that perhaps in 50 percent

or so of the cases we would come up with either a home address or an

employer's address for the person that we were looking for.
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Senator WALLOP. How many States have computerized search facil-
ities or semicomputerized search facilities?
Mr. HAYS. Approximately 80 percent of the States have either

fully or partially automated State parent locator services. About 45
of the 54 States and jurisdictions use a computer terminal, an auto-
mated method for communicating with the Federal parent locator
service.
Senator WALLOP. Would the Department be more inclined to support

the provision if the States were specifically directed not to do the actual
field investigations?
Mr. HAYS. Well, one of our concerns from the technical stand-

point, Mr. Chairman has been the impact of a greatly expanded
responsibility at the Slate and local level for matters other than child
support. So that would certainly alleviate our concerns in that regard.

Senator WALLOP. If we are going to do some thing about child
snatching obviously some entity is going to be given a new, or expanded
responsibility. Is it the position of the administration that has boasted
about its ability to coordinate Government that we establish a new
agency, another bureaucracy to get the job done?
Mr. HAYS. I certainly don't think that is the position of the admin-

istration.
Senator WALLOP. Well, either we are going to do it and something is

going to expand or we are going to ignore it and leave the vacuum.
Is there any other way?
Mr. HAYS. Well, again, looking at the technical aspects and putting

to one side our privacy concerns, we would feel that if the States were
to use their automated locate procedures in which they get information
from their various State record sources such as motor vehicles, unem-
ployment insurance agencies and the like, that that technically would
result in a relatively high degree of success. It would not provide much
of a burden to the States; we do not think that would hurt the child
support program.
So, that is a possible technical solution to the problem, again, put-

ting to one side the privacy concerns for the moment.
Senator WALLOP. You have recommended that if this is done that

a fee be charged for the use of the service. Is this done in support
cases?
Mr. HAYS. In the child support cases there is only one situation in

which a fee is charged. That is the situation in which the individual
who is not receiving public assistance requests only the services of the
Federal parent locator service as opposed to the other range of
services that are offered under the program. In that situation, the
individual is charged a fee of $5 for using the Federal parent locator
service.

Senator WALLOP. Would that be the same amount that you would
recommend for child-snatching cases if that were to be the case?
Mr. HAYS. For those costs incurred at the Federal level, yes, that

would probably be sufficient to cover any additional Federal costs.
Senator WALLOP. If the States had the option rather than the duty

to receive and process requests in child-snatching cases, would you
guess that all 50 States would agree to do it?
Mr. HAYS. I really would hesitate to predict how many. I really

would have no way of knowing.
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Senator WALLOP. If they all agreed to process location requests in

snatching cases how long would it take for the necessary agreements

to be entered into?
Mr. HAYS. If such were to be enacted into law, I think it could be

done very quickly, perhaps a matter of 3 months.
Senator WALLOP. Would it be administratively easier and less dis-

ruptive to the Federal parent locator service to make it mandatory

for the States to process child-snatching requests?
Mr. HAYS. Well, I don't think that whether it were mandatory or

optional that it would have any difference one way or the other.

Senator WALLOP. Well, I am talking about the effect on the Federal

service.
Mr. HAYS. Only in the sense that the volume would be presumably

lower, but since that is primarily an automated system, volume really
doesn't have too much effect on the Federal parent locator service.

Senator WALLOP. Have you contemplated or anticipated the cost of

expanding the Federal service to cover snatching cases?
Mr. HAYS. It is very difficult to do that, Mr Chairman, because of

the difficulty in estimating the number of child snatching cases. If we

were to assume perhaps 30,000 cases in a 1-year period of time then

the cost at the Federal level solely for the use of the Federal parent
locator service might be in the neighborhod of an additional $200,000

in 1 year.
Senator WALLOP. In terms of the rest of the money we spend around

here, that is pretty cheap to take care of 30,000 lives; isn't it? I would
not say that was extravagant on the Federal level.
Well, I would like to sum up, Mr. Chairman, and turn the chair

back to you and remain, if I may.
I am genuinely troubled by the administration's position on S. 105.

To view their comments on the parent locator service and on the

criminal provision together, what we have is the administration offer-

ing no advice with regard to the admittedly difficult and frequent

problem of locating absconding parents.
It appears to be the administration's view that the Federal Govern-

ment has no role to play with regard to the investigative problems,

despite the admitted inability of States and local authorities to deal

with interstate snatchers.
I guess the question, the last question would be, how would the full

faith and credit provision deal with the case of the unlocated parent

in the absence of any attempt by the administration to resolve the

location problem.
Mr. HAYS. I am afraid I wouldn't be able to answer that question,

Mr. Chairman. Perhaps the Department of Justice could.
Senator WALLOP. I was afraid that is what you would say. I have

to come to the conclusion that lip service is not enough in this instance.

I am sorry to have to say that to you, but I am extremely disappointed

in the administration with all their high-flown phrases of human rights

and everything else that they can't look inward for $200,000 and take

care of the problem at home.
Thank you, Mr. Chairman.
Senator MATHIAS [acting chairman, presiding]. Thank you, Mr.

Chairman.



38

We are very grateful to you.
Senator WALLOP. I yield my hat back.
Senator MATHIAS. Senator Cransecin and I are both very apologetic

for having been inteirupted today, but circumstances arose that we
couldn't control. We were playing what we used to call in the Navy,
"Hot Sacks." As he came in this morning to the hearing room, I had
to leave. I came out of the Cabinet room, he went into the Cabinet room.
So, we were trading back and forth.
I do have some questions for Mr. Michel. I am wondering if you can

tt,11 us in what circumstances at the present time the FBI will involve
itself in child abductions?
Mr. MICHEL. Senator, the answer is that where there is a State fel-

ony violation and some indication of danger, review is made both by
the U.S. attorney's office in the particular location, say your own State
of Maryland, and a further review by Criminal Division attorneys
within the Department of Justice.
The review, of course, is to lead to a decision of whether or not a so-

called UFAP warrant should issue.
In making the determination, the Criminal Division construes the

concepts of danger quite liberally in one respect, and perhaps narrowly
in another. It is construed broadly or liberally in the sense that we
don't limit it to danger in terms of imminent physical injury from say
beatings but also other things such as medical attention and other
things that run to the general welfare of the child.
It is construed narrowly in the sense that we require that there be

some reliable indication or evidence that the danger is real. We do that
because in nearly every case the parent who is in effect a complainant
in the underlying State offense is claiming that there is some danger
to the child. We have to be able to sort out those claimed cases from
ones where there is some indication that that threat is real. Where it
is, we act. We approve warrants on a regular basis, although the num-
bers are limited.
Senator MATHIAS. Is this as a result of custom or do you have some

written guidelines to deal with each case?
Mr. MICHEL. I don't know precisely the extent to which the policies

are in writing. I am sure there are some writings that reflect the pol-
icies, but how comprehensively they do so, I can't say.
What we have done, though, in order to assure maximum possible

uniformity, we have a centralized group of specialists who treat these
matters regardless of what part of the country they come from or what
the particular circumstances are.
So, we have the advantage over and above the utility of written

guidelines of having attorneys with expertise and broad experience
in these cases. I think they are reviewed with great care and that the
decisions are rational and sensible and supportable.
Senator MATHIAS. I wonder if you could cheek whether or not there

are written guidelines, and if possible, I think the committee would ap-
preciate completing the record by having a copy of them.
Mr. MICHEL. I will do SO.
[Material referred above can be found in the appendix.]
Senator MATHIAS. Could you tell us how many requests for this kind

of assistance have been made in the last 5 years?
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Mr. MICHEL. Well, I am told that it runs somewhere in the neigh-
borhood of 10 to 20 per year that come to the attention of the criminal
division in Washington.
Now, a larger and unknown and difficult to determine number are

brought to the attention of the U.S. attorney, but he only forwards to
Washington for further consultation and review those cases that are
close cases and ones that clearly don't meet the policy or the legal re-
quirement are not even forwarded. So the larger, total national number
I can't tell you. We don't have the figure.
Senator MATHIAS. When a case is forwarded to Washington, to head-

quarters, who in the Department is involved in making the determina-
tion that the Department or the FBI is going to be involved?
Mr. MICHEL. Attorneys in a section of the Criminal Division which

we previously called, and you may know it by the name "General
Crimes section." Some of them are in the room this morning, Senator.
Senator MATHIAS. Do you know how many of the States have enacted

statutes creating a statutory felony for child snatching?
Mr. MICHEL. I do not, Senator. I might say though, I am told that

the experience of the attorneys who handle these matters is that while
parental kidnaping per se is not necessarily a felony in a particular
State, that frequently there are other criminal laws of more general
nature which can apply and that those frequently are felonies. I am
told that there is no experience within the knowledge of these attor-
neys in Washington where there was danger and there was a true
snatching case where there couldn't be a consideration of a UFAP
warrant for want of an underlying State felony.
Senator MATHIAS. I have just one final question for anyone on the

panel. To give us a more human side of this, how long is it after an
alleged snatching does the FBI usually get involved? Is it after a pe-
riod of long frustration and anxiety or does it happen right away?
Mr. MICHEL. I understand, Senator, from the attorneys who handle

these things that it varies enormously. The triggering event, of course,
is the State's felony warrant or complaint. That, of course, is some-
thing that from the standpoint of time is entirely up to the aggrieved
parent.
So, it is perfectly conceivable that a State warrant could be obtained

right after the abduction and our processing of UFAP reviews is very
speedy and we have cases recently where the decision has been made
within a day or two and the warrant issued.
So, it can range from within a few days of the abduction to much

later. The principal factor causing delay is any hesitation on the part
of the aggrieved parent to first go to the State authorities. But once
that step is taken we can and do move rapidly.

Senator MATHIAS. I am wondering if the panel will stay in place. We
have been joined by the distinguished Senator from Minnesota, Mr.
Durenberger. He wishes to make a statement. Senator Wallop has some
further questions for the panel and I have one or two.
Senator Durenberger?

STATEMENT OF SENATOR DURENBERGER

Senator DURENBERGER. I wish to could remain with you and the
panel, Mr. Chairman, but I am chairing an oversight hearing of your
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Governmental Affairs Committee. We recessed so I can share some of
my observations on the importance of S. 105. There are an awful lot of
people within and without the Senate that deserve special commenda-tion for the work that they have put in on this critical bill.
I particularly want to commend Senators Wallop and Cranston for

initiating the legislation, and you, Mr. Chairman, for your efforts inorganizing this morning's hearing. It is a privilege for me to join suchdistinguished Senators in cosponsoring S. 105. In addition, I think itis very appropriate to express my personal gratitude to Pat Hoff, ofSenator Wallop's staff, for her personal commitment to advancing thisbill throughout the last few years.
Although many of the bills we consider receive more publicity thanthis, few will have as much direct impact on the lives of the people thatwe represent. Childnaping—the illegal abduction of a child by thenoncustodial parent—has reached epidemic proportions over the pasttwo decades.
At least 25,000 cases are reported each year. Experts in child wel-fare believe there are three unreported cases for each abduction broughtto the attention of the authorities.
During my first year in the Senate, a number of Minnesota familieswho suffered the loss of a child sought my assistance in one form oranother. I can't fashion language sufficient to convey the magnitude ofthe emotional and the financial tragedy inflicted on these people. Ihave met parents who have neither seen nor 'heard from their childrenfor several years, parents who don't know the whereabouts of a childor whether the child is alive or dead. I have met a little girl who waskidnaped and then recovered. But she bears the scars of that experienceand of spending her childhood in a home for emotionally disturbedchildren. I have met families that have abandoned their careers, ex-hausted their financial resources in a futile effort to relocate one kid-naped child. I have spoken with countless families who are not yetvictims, but who live every moment with the fear that society's judge-ment on the custody of their child may be muted by an act of forcibleabduction.
This morning, several parent victims are before this committee andthey can speak to the tragedy of childnaping with a knowledge thatI can't share, but having been involved in the effort to assist Minne-sota victims, I want to make two important points regarding the natureof the legal remedies needed to curb this ongoing breach of humandignity.
First, Mr. Chairman, the committee should recognize that the forci-ble abduction of a human being across State lines is a national prob-lem, one that requires a national, not a State solution. As the commit-tee well knows, the crux of the problem lies in the fact that custodydecrees do not fall within the full faith and credit clause of the U.S.Constitution. To resolve that problem the Commissioners on UniformState Laws have promulgated a uniform act on the reciprocal enforce-ment of custodial and visitation decrees. It is an excellent law, butwhile 39 States have adopted it, Mr. Chairman, 11 have not. ThoseStates have tended to become a sanctuary for kidnaped children.At some point the uniform law may be adopted by all 50 States, butthen again, it may not. In the interim period there will be thousands
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and perhaps hundreds of thousands of additional victims. There is a
legitimate national concern and interest in insuring that the custody
of a human child is determined by a court of law and not by the force
and guile of a kidnaper.
S. 105 would insure that custody and visitation decrees would be en-

forcible in every State and this is an essential requirement if we are

to remain a society of laws rather than of men. Unfortunately, Mr.

Chairman, extraterritorial validity is only part of the solution. Un-
less this committee also creates realistic mechanisms to enforce cus-
todial decrees it will have little impact on the child-napping problem.
Today a custodial order is little more than a right without a remedy

even in those States that have adopted the uniform law. Because child-
napping is not a crime, victim parents cannot enlist the assistance of
Federal law enforcement officials in locating and claiming victim

children.
Instead, they must rely on private attorneys and private detectives

and their ability to enforce the basic right of custody is entirely a
function of their own personal financial resources.
The parents that I have met over the past 12 months have invested

sums ranging from a minimum of $9,000 to a maximum of $40,000 in
the frequently unsuccessful effort to recover their kidnaped children.
This is a terrible price even for those who can raise the money. For
those who cannot, the rights conferred by decrees of custody are mean-

ingless.
Mr. Chairman, there are few rights more basic than the right to

the custody of a child. We cannot tolerate a system that makes that

right contingent on personal wealth. S. 105 contains two mechanisms
to remedy that inequity and I hope the committee will give serious

considerations to both.
First, it makes the services of the Federal parent locator service

available to any parent seeking to locate a victim child. The FPLS

has been used effectively in locating parents who default on child

support decrees. To deny its use if a child is kidnaped doesn't make

any sense. Broadening access to the service can minimize the need to

incur massive legal and investigation fees in locating a missing child.

Second, the bill makes it a Federal misdemeanor to conceal or ab-

duct a child in violation of a custody order. This enables the FBI to

assist in locating and returning a kidnaped child, a service for which 
ithere is no charge an one that s equally available to all citizens re-

gardless of their personal wealth.
It also provides a significant deterrent against commission of the

abduction itself. One of the principal weaknesses of the present sys-

tem is its utter lack of sanctions against the parent who abducts a

child.
Even in some States that have adopted the uniform act, the worst

fate that can befall a lawbreaking parent is a court order requiring

him or her to return the child. If anything, this is an incentive to at-

tempt abduction., At worst, the noncustodial parent will have the same

situation they occupied before the abduction attempt, lack of cus-

tody Many victim parents see this lack of sanctions as a prime reason

behind the rapid increase in childnaping that has taken place over

the past 10 years.
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The penalties provided by S. 105 are moderate, but nevertheless im-portant. By helping to deter the act itself, they can prevent the childfrom incurring emotional scars that even recovery can never fullydispel. I certainly appreciate the reticence of the FBI to acquire anyadditional law enforcement responsibilities. By any criteria the Bureauis already badly understaffed, but the alternative is to leave enforce-ment of custody rights to the parents themselves if they can affordtho cost.
Under present law, a parent whose automobile is stolen can enlistthe help of the FBI, but if the parent's child is abducted, law enforce-ment agencies are powerless to help. This is a strange set of prioritiesand it must be reversed. If this requires the FBI to retain additionalmanpower, then Congress must provide the funds. A right as funda-mental as the custody of one's child cannot be left without legally ef-fective enforcement mechanisms.
I also understand the reticence of the FBI to become involved inquasi-family matters where feelings are high and violence is not in-frequent, but this is precisely the reason why recovery of a kidnapedchild should be entrusted to law enforcement officials and not privateagents or volunteers.
Mr. Chairman, we should not lose sight of the fact that this is theInternational, Year of the Child. I can think of no better way to honorthe child than through rapid enaction of the bill now before this com-m i

com-mittee. The price of delay s being measured in shattered dreams, emo-tional scars and broken childhoods. That is simply too high a pricefor delay.
I thank you very much for the opportunity to be able to make thisstatement here today.
Thank you.
Senator MATHIAS. Thank you very much.
Senator WALLOP. I too want to thank you, Senator, for your re-marks. I have some questions for the FBI.
Mr. Colwell, I would like to ask you about the UFAP statute. It ismy understanding that the statute is intended to assist in returningalleged felons to States for prosecution of State law violations. Is thatgeneralization correct?
Mr. COLWELL. That's correct.
Senator WALLOP. As a general rule, does the Federal Governmentbring prosecutions under this statute, or has it been used primarilyso that the States can prosecute the underlying State offense?Mr. COLWELL. I believe the intent of the legislation was to returnthe individual charged with the State felony to that State for prose-cution by State authorities and not, except in unusual circumstances,prosecution at the Federal level.
Senator WALLOP. Let me ask you this. If the Federal laws do nothave a criminal statute equivalent to the State statute for which theState seeks return of the fugitive, will the UFAP statute be applied?Mr. COLWELL. I am sorry, Senator.
Senator WALLOP. If the Federal laws do not have an equivalentcriminal statute to the State statute for which the State seeks returnof a fugitive, will the UFAP statute apply?
Mr. COL-WELL. Senator, I am sorry. I don't understand the question.
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Senator WALLOP. If there isn't a Federal equivalent of the State

felony statute for which the State seeks return of a fugitive, will the

UFAP law apply?
Mr. COLWELL. If there is a Federal law equivalent to the State law

that has been violated?
Senator WALLOP. If there is not a Federal law equivalent to the

State law will the UFAP statute apply?
Mr. COLWELL. Yes, if it is a felony in that State.
Senator WALLOP. In that State it will.
Are there any exceptions to that?
Mr. COLWELL. No exceptions I am aware of. The requisite is that

it be a felony in the State that requests assistance.
Senator WALLOP. It is true, isn't it, that the UFAP statute does not

by its terms exclude State parental kidnaping felonies?
Mr. COLWELL. Where the State violation or infraction is classified

as a felony, in and of itself, I don't know that it would exclude that.

We are governed by a Department of Justice policy which I believe

reflects the intent of the kidnaping law which specifically excluded

the family relationship.
Senator WALLOP. But the statute does not, by its own terms, exclude

parental kidnaping felonies?
Mr. MICHEL. It does not.
Senator WALLOP. Isn't it true, then, that the Department has read

an exception into the UFAP statute in child-snatching cases; namely,

by excluding all cases except where they determine there is danger?

Mr. MICHEL. I think the answer is "no," Senator. No. 1, the con-

sideration of avoiding, except in circumstances of danger, Federal

involvement even under the UFAP statute is our best good faith

attempt to apply the congressional judgment under the Lindbergh

statute, excluding from Federal involvement 
Senator WALLOP. But you just told me that there are no exceptions,

that there need not be a Federal equivalent to the State criminal

statute for which a UFAP warrant is sought?
Mr. MICHEL. That's correct.
Senator WALLOP. Yet you do make exceptions on your own policy

grounds in these cases. This is contrary to your earlier statements

that there are no exceptions, that if it is a felony in a State, or if

there is any other applicable felony in a State, the statute applies.

Mr. MICHEL. That is correct.
Senator WALLOP. Let me see if I can summarize what's been said.

If there is a felony in a State, the UFAP statute does not apply

unless under your judgment, which is a Department interpretation

that has been laid on, danger is involved.
Mr. MICHEL. The statute does apply. Whether as a matter of dis-

cretion a warrant is issued, has heretofore been a policy judgme
nt.

It is true we have not issued warrants in every case that we could have

within the terms of the statute.
Senator WALLOP. Doesn't your policy effectively frustrate State

law and policy, contrary to the purpose of the Federal statute?

Mr. COLWELL. Senator, if I may, I think we have bypassed a couple

of important points that are considered by the State in requesting the

unlawful flight warrant at the Federal level.
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One: They have to agree in writing to extradite the individual.
There is an intent to prosecute the individual who has fled the State.
Senator WALLOP. If the State does that, will you?
Mr. COLWELL. Do what?
Senator WALLOP. If the State does that, will you issue a UFAP

warrant?
Mr. COLWELL. The States, if they do that, then that is when we

present the matter to review if it comes to the FBI, rather than the U.S.
attorney. Most of the time it goes to the U.S. attorney directly from

ithe local prosecutor. Then, it s presented to the U.S. attorney's office,
to the Department for review, because it does involve a parental kid-
naping matter.
Senator WALLOP. It seems there is an inconsistency there. Are you

telling me that if the State indicates its intention to prosecute and to
extradite, then you drop the danger standard and issue a UFAP
warrant?
Mr. MICHEL. No, Senator. It is required that the States agree. The

fact that they do does not by itself make it automatic that the warrant
will issue. It is still a discretionary judgment under the kind of policy
circumstances that-
Senator WALLOP. There are exceptions indeed, in this instance, at

least.
Mr. MICHEL. Not in the statute, but the practice does not go to the

full limit of what the statute would support.
Senator WALLOP. In what other cases are there such exemptions?
Mr. MICHEL. In virtually every criminal statute that the FBI inves-

tigates or the Justice Department prosecutes, we decline to act because
of reasons of resources, de minimus offenses, and so forth, even in
circumstances where the law is broad enough to allow us to act. We doit every day with regard to nearly every statute we have. We would
have to have 100,000 FBI agents instead of 8,000, were we to prosecute
and investigate in each and every case.
Senator WALLOP. In answer to my earlier question, you stated that

you do not prosecute UFAP violations. You return the fugitives tothe State for the State to prosecute them. Where does it all get mixed
up?
Mr. MICHEL. Senator, my point is that most criminal statutes arenot applied to each and every circumstance that would fit their terms,so that it is not only UFAP where we apply it less frequently thenit could at its maximum be applied. That is the norm with regard tothe full range of criminal offenses that we are responsible for.Senator WALLOP. Are there any other statutes in which the Depart-ment of Justice has applied a similar danger standard as a prerequisitefor applying the UFAP statute?
Mr. MICHEL. None come to mind readily. Of course, the nature ofthe statute will suggest what sort of considerations ought to prompta decision not to have Federal involvement. In bank robberies, forexample, we often look primarily to the difficulty of the investigativeeffort at hand and the capacity of the State and local authorities tocarry it out. Where the difficulty is high and their capacity is low, weexercise the broad Federal jurisdiction that the bank robbery statutegives us.

C
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Where those factors don't apply, we defer to the States, even though
we could, within the terms of the Federal Bank Robbery Statute
investigate and prosecute.

Senator WALLOP. I guess what you are telling me is that the Depart-
ment's standards and interpretation with regard to the UFAP law
leaves cases of parental kidnaping as a sort of poor second cousin,
an unwanted obligation, whereas other offenses don't require the
application of the same kind of standards, don't require the same
prerequisites before the Department gets involved.
Mr. MICHEL. No, Senator. I think that what I am saying, what I

meant to say is, that with regard to most criminal offenses over which
we have jurisdiction we make discretionary judgments and we decline
to investigate and we decline to prosecute frequently because of any
number of different factors, including danger that might apply.

Senator WALLOP. It isn't a question of prosecuting, is it? This is a
question of a State's prosecuting. That is what the U14'AP statute is
about. That is why I am lost. You know, lawyers talk in marvelous
terms nobody in the lay world can understand. You can draw things
out of the sky and apply them to suit yourselves. No wonder the public
looks with awe and wonder at people who hold law degrees. [Laugh-
ter.]
Mr. MICHEL. Senator, all I said is—maybe Shakespeare was right,

"The first thing we do is kill all the lawyers." [Laughter.] Senator,

Senator WALLOP. Mr. Michel, I have one friend here who is a lawyer.
[Laughter.]

Senator MATHIAS. No. I was just going to say that maybe Mr. Michel
and I wouldn't agree with you that the public looks with awe and
wonder at those who hold law degrees.
Senator WALLOP. Maybe not awe, but certainly wonder. [Laughter.]
Senator MATHIAS. There may be other emotions that are crowding

in. [Laughter.]
Mr. MICHEL. Senator, let me respond though, if I can. My point was

that we decline with regard both to initiating investigations and
prosecuting cases. You are quite right, here prosecution isn't the con-
sideration, but we decline to authorize FBI investigations under a
whole range of statutes where there is not demonstrated need.
Senator WALLOP. Before moving to my last question, I would say

that as a general rule there is a demonstrated need in child-snatching
cases. I am concerned that the parental exemption and the Lindbergh
law may extend to a detective or to other agents who assist a parent to
kidnap his or her child.
As a general rule, will the Department prosecute a person under the

Lindbergh law who is hired by a parent to mastermind or execute the
snatching?
Mr. MICHEL. I would think that it would be rare and unusual in a

case where we would be unable to justify that kind of prosecution as
the law is written now. I think that your earlier allusion to whether
Congress, in taking a fresh look at the overall problem, wants to
clarify its intent or consider the current application of the Lindbergh
law- or if any of the other applicable laws is exactly the right area for
congressional intention.

62-925 0 - 80 - 0
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As I said at the outset, the Department will execute on the determi-
nations that the Congress makes, but you have to decide. It is not our
choice.
Senator WALLOP. Thank you.
Senator MATHIAS. Before we terminate this very interesting and

learned panel discussion, I have one comment and one very brief
question.
I would say to Mr. Colwell that I agree with him entirely that it

would be anomalous to have the FBI withdraw from the investiga-
tions of bank robberies while moving into a new area of responsibility.
My answer to that is not that we shouldn't move into a new area of
responsibility, but that we ought to stay in the bank robbery picture.
I. for one, am very willing to provide the necessary resources to be
able to do that job. I don't expect you to do it on reduced budgets or
reduced resources. I think the point that you make is a very good one.
Mr. MICHEL. Thank you, Senator.
Senator WALLOP. Isn't it true that current FBI policy is to with-

draw from as much as possible the bank robbery business and prose-
cute white-collar crime?
Senator MATHIAS. Senator Wallop is exactly right on that. There

has been some policy to that effect, but the Congress has not acceptedthat. We are making an effort to provide the sinews of war againstbank robbers so that we can continue to fight that battle. We will con-tinue to do so. I think there is disposition in the Judiciary Committeenot to withdraw and certainly the national statistics would indicatethat is not a battle we are winning and that we can withdraw from.There was an increase of 23 percent in bank robberies last year.Now, one final question for Mr. Michel. He may not want to—hemay want to—
Mr. MICHEL. Senator, could I comment on the bank robbery matter?Senator MATHIAS. Yes.
Mr. MICHEL. I think that I understand you to be suggesting thatparental kidnaping problems may be viewed by Congress when itmakes the kind of judgment it will make as an urgent priority andtherefore one that would justify another chunk of FBI resources.Senator MATHIAS. No. No. I am not making that point. All I amsaying is that I fully realize that when we undertake a responsibility,whether it is maintaining the current level of activity in the bank rob-bery field or a new responsibility such as that suggested in this bill, itis necessary for us to provide the resources; we can't expect you tooperate with the same level of support that you have had before youassumed those responsibilities.
Senator WALLOP. I agree with that.
Mr. MICHEL. That is what I thought, Senator. The added point thatI wanted to make, or observation that I wanted to make, is that evenif you were to add x number of agents in conjunction with adding theresponsibility, the Attorney General in setting general policies andpriorities and the Director of the FBI and Mr. Colwell and his col-leagues would be confronted, I think, with an exceedingly difficultcircumstance despite the added increase. Because, there are, as yousaid, in the area of bank robbery, and we could go up and down theline of major criminal problems in the country, already such a strain
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on FBI resources that I think that the FBI management would con-
front impossible choices about whether the agent that would be added
because of the increased responsbility really isn't needed even more
urgently in the foreign counterintelligence program or in other pri-
ority programs than for cerain types of parental kidnaping cases is a
terrible choice to have to make.
So, it isn't solved totally by an added number of agents.
Senator MATHIAS. Well, it may be that you won't have to make so

many of those choices if we could discuss them a little bit. I think the
disposition of Congress here is to be helpful and to reduce the kind
of choices you have to make if we can agree on the priorities that we
have to go after.
Mr. COLWELL. Senator, we in the FBI will do the very best we can

with whatever the legislative judgment might be and with the re-
sources we have. We will try to make a very fair and equitable dis-
tribution of the allocation of those resources whatever our assigned
responsibilities are.

Senator MATHIAS. I am sure you will. We have confidence in you,
but we don't expect the impossible. If you get a statutory responsibil-
ity, I want to go on record as saying that I think we have a serious
responsibility for helping you get the resources and the assets with
which to carry out those responsibilities.
Mr. COLWELL. Thank you, sir.
Senator MATHIAS. My final question relates to a statement that Mr.

Michel made that to his knowledge this would be the first time that
conduct made criminal by Congres can be totally excused by the after-
the-fact actions of the defendant. Perhaps, Mr. Michel, you would
like to comment on this later for the record. Title 18, section 1623, pro-
vides that in the court or grand jury proceeding one who makes a
false declaration which is subsequentially admitted to be false, shall
be barred from prosecution.
I don't know whether that is entirely on point, but it may be prec-

edental and might be worth looking at.
Mr. MICHEL. Senator, the point of that line in the statement was

simply to emphasize that our best guess is that there would be very
few prosecutions arising out of whatever number of FBI investiga-
tions might be undertaken here. And with that we had the concern
that between—the twin concern that there may be very little deter-
rence once it becomes known that these investigations don't lead to
prosecutions.
Senator MATHIAS. I think that is a point to consider. Thank you.
Mr. MICHEL. Thank you, Senator.
Senator MATHIAS. Thank you all very much. I appreciate your

testimony.
[The prepared statements of Mr. Michel and Mr. Hays folloW:]

PREPARED STATEMENT OF PAUL MICHEL

Thank you for the opportunity to present to this joint hearing the views of

the Department of Justice on S. 105 relating to the problem of "child snatch-

ing." Before discussing the specifics of S. 105, I would like to explain our cur-

rent policy and involvement in this sensitive area.
As you know, the existing Federal kidnaping statute, 18 U.S.C. 1201, specifi-

cally excepts from its coverage the kidnaping of a minor child by his parent.
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It has long been the Department's position that Congress, by virtue of this ex-
ception, has manifested a clear intent that Federal law enforcement authorities
not become involved in domestic relations disputes. Nevertheless, our assistance
through the use of the Fugitive Felon Act (18 U.S.C. 1073) is often requested
where the child snatching violates a State felony provision. The Fugitive Felon
Act prohibits interstate flight to avoid prosecution and was enacted as a device
to bring Federal investigative resources to bear in the location of fugitives. In
recognition of the intent implicit in the parental exception to the kidnaping
statute, it is our policy to refrain from involvement in child-snatching cases
through use of the Fugitive Felon Act. Occasionally, exceptions are made to
this policy where there is clear and convincing evidence that the child is in
serious danger of bodily harm as a result of the mental condition or acute
behavioral patterns of the abducting parent. The U.S. attorneys have been
instructed to consult with the Criminal Division before issuing complaints in
child snatching cases. Requests for assistance that in the judgment of the
U.S. attorney arguably merit an exception to our general policy of noninter-
vention and include the necessary statutory elements of interstate flight and
an underlying felony charge are reviewed by attorneys in the Criminal Division.
If an exception is warranted, a complaint and warrant of arrest are issued
and an investigation is conducted by the FBI.

S. 105 employs both civil and criminal approaches to the child-snatching
problem. The civil portions perceptively recognize tha_t current law in many
States encourages a parent who does not have custody to snatch the child from
the parent who does and take the child to another State to relitigate the cus-
tody issue in a new forum. This kind of "forum shopping" is possible because
child custody orders are subject to modification to conform with changes in
circumstances. Consequently, a court deciding a custody case is not, as a Fed-
eral constitutional requirement of the full faith and credit clause, bound by
a decree by a court of another State even where the action involves the same
parties. The second State will often award custody to the parent within its
jurisdiction, thereby rewarding the de facto physical custodian notwithstand-
ing the existence of an order or decree of a court in another State to the
contrary.
One method to eliminate this incentive for child snatching is the Uniform

Child Custody Jurisdiction Act (UCCJA). The Act, which is not reciprocal
must be enacted by each State. It establishes standards for choosing the most
appropriate forum to determine custody and requires that once the jurisdic-
tional tests are met, usually by the "home State" of the child, other signatory
States must defer to the appropriate forum and cooperate with its exercise
of jurisdiction. The act also provides that out-of-State custody decrees be recog-
nized and enforced. To date some 39 States have adopted the UCCJA.

Section a of S. 105 would add a new section, 1738A to title 28 of the United
States Code. In essence this provision would impose on States a Federal duty,
under enumerated standards derived from the UCCJA, to give full faith and
credit to the custody decrees of other States. Such legislation would, in effect,
amount to Federal adoption of key provisions of the UOCJA for all States and
would eliminate the incentive for one parent to remove a minor child to another
jurisdiction. We believe that Congress' power under the commerce clause could
sustain such legislation upon a properly substantiated record.
The heart of the plan is contained in proposed subsection 1738A(a) which

provides that the authorities of every State "shall enforce, and shall not modi-
fy" any child custody determination made consistently with the provisions of
the bill. For a custody determination to be consistent with the provision of the
section, one of five factors, such as the State that entered the initial custody
determination being the home State of the child, must occur. So, once a parent
gets a custody determination in his or her favor in the home State, other States
shall enforce and shall not modify the decree. The only minor exception; where
another State may modify the decree, is if the court of the State that entered
the decree no longer has jurisdiction or has declined to exercise it to modify
the decree.

Section 4 of the bill would amend title 42 to expand the authorized uses of
the Parent Locator Service (PLS) of the Department of Health, Education,
and Welfare. The PLS has access to the records of other Federal agencies in-
cludidg the Social Security Administration and the Internal Revenue Service
but under current law can only use these information resources to locate an
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absent parent for purposes of enforcing support obligations. Section 4 elimi-
nates the requirement of a support obligation and allows the PLS to receive
and transmit information concerning the whereabouts of any absent parent
or child for purposes of enforcing a child custody determination or for en-
forcing the proposed parental kidnapping section. The list of persons who are
authorized to obtain information from the Service on the location of missing
parents or children is expanded to include State authorities having a duty to
enforce child custody determinations, State courts having jurisdiction to make
child custody determinations, any parent or legal guardian of an absent child
who seeks the child to make or enforce a custody determination, and agents
of the United States who have a duty to investigate a violation of the proposed
new criminal statute.
I understand that HEW and the administration are opposed to the expansion

of the FPLS in the manner proposed in section 4 of the bill. However, whether
or not the committee decides to broaden the mission of the FPLS for use in

parental abduction cases, we urge that the committee give the civil provisions

of the bill an opportunity to prove their effectiveness as a deterrent before
enacting criminal sanctions.
The Department of Justice fully supports all of the civil provisions of S.

105. As I previously mentioned these provisions will reduce the incentive for

child snatching by eliminating "forum shopping" and will insure that custody

orders are consistent with the rights and interests of the child and each parent.

Moreover, the approach taken by the bill will leave domestic relations litigation

to the State courts, which, through years of experience, have developed the

expertise and jurisprudence to handle it.
We have consistently and vigorously opposed the Federal criminalization of

conduct involving the restraint of a minor child by his or her parent and we

are opposed to the criminal provisions, section 5, of S. 105. The denomination

of this conduct as criminal represents an entirely new, and in our view wholly

inappropriate, involvement of the Federal criminal justice system in the area

of domestic relations. We believe that the civil portions of the bill are a sound

and constructive approach to the problem of child snatching. They should
 be

given an opportunity to demonstrate their effectiveness before the conduct wh
ich

they address is made a Federal crime.
The wording of section 5 itself points up the difficulty of a "criminal" ap

proach

to this problem. While the language reflects changes suggested by
 the Depart-

ment of Justice when considering similar bills in the past, and rep
resents a

commendable effort to minimize FBI involvement, I would like to point
 out some

aspects of the bill that make it an investigative and prosecutori
al nightmare.

First, the bill provides in proposed section 1203(e) of title 18
 that it is an

absolute defense to a prosecution if the abducting person
 returns the child

unharmed not later than 30 days after the issuance of a war
rant. (We assume

this refers to the issuance of a Federal warrant.) To our 
knowledge, this would

be the first time that conduct made criminal by the 
Congress can be totally

excused by after-the-fact actions of the defendant.

This provision requires agents to have the wisdom of 
Solomon. Suppose an

agent, armed with a valid arrest warrant, locates the 
abducting parent under

circumstances indicating the parent is returning the child
, thereby establishing

an absolute defense to prosecution. Should the ag
ent arrest the parent thus

,bringing to bear the whole criminal process of fi
ngerprinting, setting of bond

and the like or should he simply hold the warrant and
 do nothing? What if the

parent then changes his mind and flees again? By t
he same token, one can

Imagine how difficult it would be for a U.S. attorney 
to prosecute successfully

a parent who returns the child on the 31st day but b
e forced to decline to prose-

cute the parent who returns the child on the 29th da
y.

Second, proposed section 1203(a) provides that it
 is an offense to conceal

or restrain the child "without good cause." Tha
t requirement can be expected

to present a very real dilemma for a U.S. at
torney's office and the FBI when

faced with a request to begin an investigation. 
Suppose a parent reports that a

child was snatched because of a disagreement 
between the two separated par-

ents over proper' medical treatment or education
 or religious upbringing of the

child. Is the FBI supposed to become involved 
in weighing conflicting points

of view or opinions in these areas? Also, as 
anyone familiar with the child

snatching problem is aware, the abducting paren
t will likely claim that he

snatched the child precisely because of the behavi
or patterns, life style, or living
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arrangements of the custodial parent which the abducting parent considered
detrimental to the child. Thus the element of "without good cause" can be
expected to be vigorously litigated in most prosecutions. One can imagine the
unattractiveness of airing the "dirty linen" of a divorced couple's life in a
criminal trial as the parent on trial tries to show that the custodial parent was
such an evil person that the taking was for good cause.
Third, while proposed section 1203(d) contains a definition of "restrain," there

is no definition of "conceal." The definition of restrain—to restrict the move-
ment of the child without the consent of the custodial parent so as to interfere
with the child's liberty by removing him from his home or school or confining
him or moving him about—is itself not very clear. For example, the abducting
parent may be expected to claim that the child's liberty was enhanced, not
interfered with, by removing him from the home of the custodial parent or that
the custodial parent consented to the removal of the child. The lack of a defini-
tion for "conceal" and the wording of the definition of "restrain" will likely
cause problems for the FBI when asked to begin an investigation and of course
the questions of whether the child was concealed or restrained in violation of
the statute will be vigorously litigated at trial. For example, an abducting par-
ent charged with "concealing" his child may try to prove that the child lived
openly in the abducting parent's home and the victim parent just did not bother
to come looking, which might be also offered as evidence of the victim parent's
lack of concern for the child indicating that the taking was not without good
cause.

Finally, an element of the offense that must be proved is that a child is con-
cealed or restrained in violation of a custody right entitled to enforcement under
proposed section 1738A of title 28. This requires a preliminary investigation by
the FBI into the facts and circumstances surrounding the issuance of the cus-
tody decree as well as a legal determination as to..whether the custody. right is
entitled to enforcement before a full investigation is even begun. If the parent
is found, the same factors have to be considered when deciding whether to
prosecute. These legal issues may be exceedingly complex and, indeed, may be
the subject of litigation in one or more state civil courts at the very times when
th FBI is faced with a request to investigate and the U.S. attorney is considering
criminal prosecution.
In addition to these tremendous prosecutorial problems, prosecution for viola-

tions of the act would ordinarily require the testimony of the victim child testi-
fying against a parent and thereby exacerbating the emotional trauma for all
parties in these cases. This, of course, comes on top of the danger to the child
that would come with criminalization.
Anyone who considers this sensitive problem has at the center of his thoughts

the safety and welfare of the child who is often caught between the well-
intentioned but competing claims of his parents. Sending the FBI to locate
and arrest a parent may, in the case of an emotionally distraught parent, carry
the potential for violence and, consequently, danger to the child.

Criminalization would place a severe strain on the resources of the FBI and
the U.S. attorney. Although the bill delays Federal investigative involvement
for 60 days after both the filing of a report with local law enforcement authorities
and a request for assistance of the State parent locator service, in view of the
tens of thousands of eases annually we would be called upon to enter a significant
number. Investigations and prosecutions would necessarily divert precious re-
sources from other areas such as white collar crime, public corruption, and
organized crime that have traditionally been the focus of Federal law enforce-
ment efforts.
That concludes my formal statement and I would be pleased to answer any

questions from the subcommittee.

PREPARED STATEMENT OF LOUIS B. HAYS

Mr. Chairman, members of the Subcommittee on Criminal Justice, and the Sub-
committee on Child and Human Development, I appreciate the opportunity to
be here today to provide the administration's views on S. 105's impact on the
Department of Health, Education, and Welfare. The bill would authorize the
Office of Child Support Enforcement's Federal Parent Locator Service (FPLS )
to locate individuals who have taken children in violation of a court order that
granted custody of the children to another individual. This authority would
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operate if the violation involved taking the children across a State or U.S.

boundary and within the special maritime and territorial jurisdiction or the

special aircraft jurisdiction of the United States. It would also operate if the

child is a foreign official, an internationally protected person, or an official guest.

The administration is supportive of measures to deter parental kidnapping,

but we do object to making the FPLS available to locate children who have been

taken in violation of a custody decree. The FPLS records are obtained, as

described later in my testimony, from tax filings and social security records. To

extend the use of tax return information, where no substantial Federal interest

has yet been demonstrated, would be inconsistent with congressional and admin-

istration policies to protect most strictly the privacy of taxpayers and informa-

tion supplied in their returns. We are also concerned by the bill's potential for

diffusing the mission of the child support agencies. To adequately describe these

misgivings I would like to take a moment to discuss the Child Support Enforce-

ment program and the principles upon which it is based.
The program is a Federal/State effort to locate absent parents, to establish

paternity of the children and to insure that absent parents provide support pay-

ments for their children. The effort is essentially focused on collecting child

support to reimbuse welfare expenditures, reducing the welfare caseload and

keeping marginally indigent families off the welfare rolls. The program is suc-

ceeding. One of the major reasons for its success is the single goal. collection

of support, apparent to all those participating in its administration. We be-

lieve that requiring child support agencies, many of which are already in-

sufficiently staffed for optimum productivity, to assume additional responsibilities

and caseload would disrupt the administration of the child support program

and prevent it from reaching its full potential.
If the subcommittees should pursue the use of the FPLS, we would make the

following recommendations. Assistance from the State child support agencies
should be confined to using the Sate Parent Locator Service to refer requests

for address information to the FPLS. in the same manner that they currently

submit requests in child support cases.
The use of the SPLS should be limited solely to local law enforcement officials.

Under such a provision local law enforcement officials, after having received

a report of a parental kidnapping, would be the coordinators of the child search
effort and would use all resources available to them, including a request to
the SPLS. This approach would allow the officials who are attempting to deal

with violations of State custody laws to access the SPLS instead of putting
the burden on the parent who may not have the information or ability to use the
system.
We would also point out that the bill does not create a duty on the part of

the State agencies operating the SPLS to accept location requests in parental
kidnapping cases. Neither does it authorize States to charge fees for costs
incurred in accepting and processing these requests, or in searching records for

a child, or the individual who took the child, in violation of a child custody
order. Further, consideration should be given to financing the costs that would
be incurred if the FPLS is made available.
The main sources of home and employer addresses available to the FPLS are

the records of the Social Security Administration ( SSA) and the Internal
Revenue Service (IRS). Both these agencies now have annual reporting require-
ments. SSA expects to complete recording changes of address contained in the
employers' wage report covering 1978 by April 1980. The IRS records are updated
by the September following the April personal income tax filing deadline of every
year. An immediate request to FPLS for location of a recently kidnapped child
or the individual believed to have taken the child might, therefore, prove
unfruitful.
No reliable data on the number of incidents of parental kidnapping are avail-

able. Information from the Congressional Research Service and the American
Bar Association indicate a possible range of 25,000 to 100,000 a year but, of

course, no accurate figure can be projected for unreported incidents.
The foregoing comments are technical in nature and should not be construed

as detracting from our opposition to the proposed expansion of the functions
of the FPLS.

Senator MATHIAS. Our next witness is Dr. Doris Jonas Freed,
chairperson, Committee on Custody, American Bar Association.
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STATEMENT OF DR. DORIS JONAS FREED, CHAIRPERSON,
COMMITTEE ON CUSTODY, AMERICAN BAR ASSOCIATION

Dr. FREED. Thank you.
Senator MATHIAS. Dr. Freed, because of the serious nature of this

legislation, we are having trouble containing the dialog. We will be
glad to accept your statement in full, as if read and have you sum-
marize it and highlight it.
Dr. FREED. Mr. Chairman and members of the subcommittees,

thank you.
I also, Mr. Chairman, am a member of the Council of the Family

Law Section of the American Bar Association. I am chairperson of
the section's Custody Committee and Committee on Research and
Statistics. I am a practicing attorney from New York City. I am
also admitted to the bar in Maryland, and, 95 percent of my practice
is devoted to family law. I appear before you today, Mr. Chairman,
at the request of the American Bar Association's president, Leonard
J anofsky, to inform you of the association's views on legislation to
reduce the number of episodes of parental kidnaping.
Over the past several years, the American Bar Association and the

members of the Family Law Section have been vitally concerned with
this ever-growing problem to which your attention has been called
many times this morning of child snatching, and its harmful effect
on the snatched child, to say nothing of the parents.
On August 10, 1977, the American Bar Association's house of dele-

gates adopted a resolution approving in principle the proposition that
interstate child stealing by one parent from the custodial parent is a
serious problem for which improved Federal law enforcement is
needed and requesting the American Bar Association's section of fam-
ily law to study methods of improved enforcement and to report its
findings to the house of delegates. This section, over an extended
period, studied all aspects of the problem and its legal ramifications
and then made a series of recommendations to the house of delegates.
So much for history.
In August 1978, the American Bar Association's house of delegates

adopted five resolutions aimed at reducing the number of episodes of
child snatching. These five resolutions, Mr. Chairman, are attached to
my written statement which has been filed here.
Senator MATHIAS. That will all be a part of the record.
Dr. FREED. As appendix A.
The five resolutions adopted by the American Bar Association rec-

ognized indeed the desperate need for a comprehensive approach to the
problem of child snatching such as is evidenced in S. 105 under con-
sideration today, as well as in the child-snatching provisions of
S. 1722, the proposed Criminal Code legislation, as reported by the
Senate Judiciary Committee on January 17, 1980.
You have heard what child snatching refers to, so I won't go into

that, but just to say that implicit in child snatching is also the wrong-
ful retention of a child by a noncustodial parent after the expiration
of a visitation period. And, as we have heard today, according to social
service officials, there are between 25,000 and 100,000 child-snatching
incidents which occur each year.
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The American Bar Association believes, Mr. Chairman, that the
time has come now to take action to curb this problem. The Family
Law Section of the American Bar Association views the sensitive and
emotional problems of child custody litigation as the most pressing
problems faced by all lawyers in the family law area. And, a major
concern in this area are the issues of parental child napping and simi-
lar unlawful practices. The section has given priority status to the
child-snatching evil in the election of matters in need of immediate
attention.
To a large extent, a solution for these cases

' 
involving courts of two

or more States, is provided by the Uniform Child Custody Jurisdic-
tion Act which I will call the UCCJA, for purpose of brevity,
although I am not sure that it is brief, which generally specifies that
one State will respect custody orders worked out in the home State of
the child. This act promulgated by the Commissioners on Uniform
State Laws in 1968, was adopted by the American Bar Association in
that same year.
However, at first there was little action taken by the States with

regard to the UCCJA. In fact, until 3 years ago, the number of States
which had adopted the UCCJA was only 9, whereas today, as we have

heard ad infinitum, there are 39 States which have enacted the act into
law. Having just talked yesterday, with Mr. John McCabe, the counsel
to the Commissioners on Uniform State Laws, I can verify that num-
ber. Vermont, which has generally been thought to have adopted the
act still has not done so.
The States which have not acted as yet are: Alabama, Kentucky,

Massachusetts, Mississippi, New Mexico, Oklahoma, South Carolina,
Utah, West Virginia, and the three jurisdictions of the District of
Columbia, Puerto Rico, and the Virgin Islands. Although, hopefully,

this act will soon be adopted nationwide, the concerns at stake are in

the opinion of the American Bar Association too pressing to await
that goal.
Additionally, and this we believe is most important, the UCCJA

itself is not a cure-all for the evils involved in child snatching. Other

necessary measures as contained in the American Bar Association reso-

lutions and in S. 105 must be undertaken.
Of the five American Bar Association resolutions, Resolution No.

III, which approved the child-snatching provisions set forth in

S. 1437, the Criminal Code Reform Act of 1978, as passed by the U.S.

Senate on January 30, 1978, is most relevant to our discussion of S. 105.

I want to mention that briefly.
A review of the provisions contained in S. 105 reveals that its child-

snatching provisions are substantially the same as those of S. 1437, as

passed by the U.S. Senate, on January 30, 1978, and as approved in

Resolution No. III, by the American Bar Association's house of dele-

gates. Most of the differences between the two bills are mere clarifica-

tions. I have gone into those in detail in my written statement, so I

won't take the time to do it again.
The American Bar Association thus supports in principle and

encourages the passage of S. 105. We especially approve the compre-

hensive approach to the problem of child snatching contained in

S. 105. We also approve the fact that the legislation which we are dis-
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cussing today is aimed at encouraging a parent who has snatched or
retained a child to return the child to the parent with lawful custody
as opposed to punishing the abducting parent.
While the legislation makes it a misdemeanor to violate a valid child

custody determination, it does create a defense to the prosecution
where the abducting parent or his agent returns the child unharmed
to the other parent within 30 days after an arrest warrant has been
issued. We approve heartily of that approach. In addition, Mr. Chair-
man, to Resolution No. III, three of the American Bar Association's
other resolutions on this subject are encompassed by S. 105. The sub-
stance of tile American Bar Association Resolution No. I, that the
legislatures of the States which have not yet adopted the UCCJA be
encouraged to do so at the earliest opportunity is clearly set forth
throughout S. 105.
The adoption of legislation by the U.S. Congress to accord full faith

and credit to the child custody and visitation decrees of each State as
stated in the American Bar Association's Resolution No. II, is clearly
set forth in section 1738(a), of S. 105, entitled, Full Faith and Credit
to Child Custody Determinations.
Also, American Bar Association Resolution No. IV, to amend the

jurisdiction of Federal and State locator services so as to expand
theit existing responsibilities to include locating parents who wrong-
fully take, restrain, or conceal their children is also clearly mandated
by S. 105.
It is my opinion, sir, that S. 105, when enacted into law, will go

far in providing the comprehensive solution sought by all of us in our
efforts to eradicate the pervasive and existing evils of child snatching.
As has been mentioned today, and I don't think it can be emphasized
too much, due to the growing incidence of divorces now over 1 million
a year and still not leveling off and the ever-increasing numbers of
children involved in these divorces, the child-snatching epidemic must
be stamped out. These lives are worth whatever the cost may be to the
Federal Government and to the taxpayer.
Perhaps in the future new solutions will be devised or may be de-vised to cope with the devastating results of family breakdown inthe form of: (1) Adoption of alternative methods to the adversary

procedure of child custody determinations and (2) new forms ofcustody arrangements such as shared custody. These solutions mayeventually cause parents to lose the incentive to snatch their children.In my opinion, a parent satisfied with a custodial arrangement is notgoing to attempt to snatch the child in the family. However, favor-able action on S. 105, despite what we envisage for the future, isurgently needed now.
The ABA commends you, Mr. Chairman, and members of the com-mittees, for addressing yourself to this widespread nationwide prob-lem. We urge enactment of legislation such as S. 105.
On behalf of the association, I thank the chairman and the sub-committees for permitting us to present these views.
Mr. Chairman, the question has been asked several times as towhich States criminalize child snatching. I might, if you wish, giveyou a number of States, although I am not exactly sure which of them
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have put teeth into their State child-snatching statute. Among them
are Arizona, Iowa, Kansas, Minnesota, New Jersey, North Dakota,
and Wisconsin. Similar measures have been introduced in the legis-
latures in a number of other States, including Indiana, Iowa, Kansas,
Maine, Massachusetts, Mississippi, New Mexico, Puerto Rico, and
Utah. Some of such bills may be law as of this date.
Now in North Dakota, the laws of 1979, chapter 198, provide that

removal of a child from the State in violation of a custody decree
constitutes a class C felony.
In Texas, S.B. 806, which has also been signed into law makes it an

offense to retain a child under 18, in violation of a custody agreement.
Now I am not sure whether the Texas statute makes this a felony or
a misdemeanor. However, I think that it is important that there are
a growing number of States which are enacting penal laws to help
stamp out this evil.
Thank you, Mr. Chairman.
Senator MATHIAS. We thank you very much for being here. I was

interested in one adjective that you used. You said that child snatching
is an evil. I suppose there could be mixed motivations for child snatch-
ing, some of them less attractive than others, but one of the motivations
is the love of a parent for a child.
Dr. FREED. That may be true, sir, subjectively, and that is why, in

addition to the enactment of S. 105, perhaps other methods for child
custody determinations may help in the solution to the problem.

Senator MATHIAS. Well, we thank you very much for your state-
ment and for your participation and for the interest of the American
Bar Association.

Dr. FREED. May I mention just one other fact, sir. I note that in the
Hague Convention the terminating age is up to 16.
In the full faith and credit provision of S. 105, the terminating age

is 18.
In the misdemeanor portion of S. 105 the terminating age is 14. I

think that we can see that it is very obvious why the distinction has
been made.
I just wanted to add that. Thank you, sir.
Senator MATHIAS. Well, that is a helpful explanation. Thank you

very much.
[The prepared statement of Dr. Freed follows:]

PREPARED STATEMENT OF DORIS JONAS FREED

Mr. Chairman and members of the subcommittee: I am Doris Jonas Freed, a

practicing attorney from New York City where 95 percent of my practice is de-

voted to family law. I am a member of the Council of the Family Law Section a
the American Bar Association. I am also chairperson of the Section's Custody

Committee and chairperson of its Committee on Research and Statistics. I ap-

pear before you today at the request of the ABA's president, Leonard Janofsky,

to inform you of the association's views on legislation to reduce the number of

episodes of parental kidnapping.
Over the past number of years, the association and the members of the Family

Law Section have been vitally concerned with the ever-growing problem of child

snatching and its harmful effect on the snatched child.
On August 10, 1977, the association's House of Delegates adopted a resolution

approving in principle the proposition that interstate child stealing by one parent

from the custodial parent is a serious problem for which improved Federal law
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enforcement is needed and requesting the ABA's Section of Family Law to study
methods of improved enforcement and to report its findings to the House of
Delegates.
In August, 1978, the House of Delegates adopted five resolutions aimed at reduc-

ing the number of episodes of child snatching. These five resolutions are attached
as Appendix A.
The five resolutions adopted by the House of Delegates were part of a package

of six recommendations that were submitted to the House by the Family Law
Section to remedy the problem of child snatching.
By a standing vote of 79 to 89 the House declined to approve a sixth recom-

mendation of the section. This recommendation was to support enactment of
Federal criminal legislation making the wrongful removal of a child from aparent entitled to custody to another State or country a misdemeanor.
The Family Law Section had, over a period of several months, studied allaspects of the problem of child Snatching and the legal ramifications thereofprior to making its recommendations to the House.
The five resolutions adopted by the ABA recognize the need for a comprehen-sive approach to the problem of child snatching, an approach evidenced also inthe bill under consideration by your subcommittees, S. 105, as well as by thechild-snatching provisions of S. 1722, the proposed Criminal Code legislation, asreported by Senate Judiciary Committee on January 17, 1980.
"Child snatching" refers to the abduction of a child from the parent with legalcustody by the parent without legal custody. Implicit is also the wrongful reten-tion of a child by a noncustodial parent after the expiration of a visitation period.This practice has been increasing in volume over the last decade, most likely as adirect result of the filtering down of the knowledge that by removing the childto a new State it might well mean a "new ball game" for the participants, givingthe noncustodial parent a second bite of the apple as applied to custody awards.All too frequently. the State of the child's new location has held a de novo hear-ing ( to insure itself that the child's best interests are being cared for) , regardlessof the expense or emotional effect on all concerned. Consequently, this frequentlyhas caused the child and the parents to remain in an uncertain litigation statusfor several years.
According to social service officials, between 25,000 and 100,000 child snatchingincidents occur each year. ( See Remarks of Congressman William F. Walsh.Congressional Record, July 13, 1978, E 3739). The ABA believes the time has cometo take action to curb this problem.
The Family Law Section of the ABA views the sensitive and emotional prob-lems of child custody litigation to be most pressing problems faced by lawyers inthe family law area. As a major concern in this area are the issues of parentalchild snatching and similar unlawful practices. The section has given prioritystatus to the child snatching evil in the selection of matters in need of immediateattention.
To a large extent, a solution for these eases, involving courts of two States, isProvided by the Uniform Child Custody Jurisdict!on Act which generally specifiesthat one State will respect custody orders worked out in other States. This Uni-form Child Custody Jurisdiction Act (hereinafter referred to as the UCCJA), waspromulgated by the Commissioners on Uniform State Laws in 1968, and adoptedby the American Bar Association in that same year. However, at first there waslittle action taken by the States with regard to the UCCJA. In fact, until 3 yearsago, the number of States which had adopted the UCCJA was only 9 whereastoday about 39 States have enacted the act into law. Those who had not done soas of December 1979, were: (1) Alabama, (2) Kentucky, (3) Massachusetts,(4) Mississippi, (5) New Mexico, (6) Oklahoma, (7) South Carolina, (8) Utah,(9) Vermont, (10) West Virginia, and the three American jurisdictions of theDistrict of Columbia, Puerto Rico and the Virgin Islands. Since the act is not areciprocal one it is incumbent on all adopting States to follow it even though theother State concerned has not adopted the act. Although hopefully the act willeventually be adopted nationwide, the concerns of children are too pressing toawait this ultimate goal.
Additionally, the UCCJA itself is not a cure-all for the evils involved in childsnatching, and other necessary measure as contained in the ABA resolutionsmust be undertaken.
Of the 5 ABA Resolutions, Resolution No. III, which approved the child-snatch-ing provisions set forth in S. 1437, the "Criminal Code Reform Act of 1978," as
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passed by the U.S. Senate on January 30, 1978, is most relevant to our discussion

of S. 105.
A review of the provisions contained in S. 105 reveals that its child-snatching

provisions are substantially the same as the child-snatching portions of S. 1437,

the "Criminal Code Reform Act of 1978," as passed by the U.S. Senate on Janu-

ary 30, 1978, and as approved in Resolution No. HI by the Association's House of

Delegates. Most of the differences between the two bills are mere clarifications.

We note some minor differences. For example, under § 1624 of S. 1437, a person

is guilty of an offense if he intentionally restrains his child in violation of a child

custody determination entitled to enforcement under the full faith and credit

provisions, a valid written agreement between the child's parents, or the relation-

ship of parent and child (absent a custody order or written agreement. Section 5

of S. 105, however, states that whoever restrains a child in violation of another

person's right of custody arising from a custody determination entitled to enforce-

ment is guilty of an offense. This change was made to insure that those acting

as agents for the abducting parent can also be held criminally responsible.

However, in principle, the criminal and civil provisions of S. 1437 and S. 105

are the same and thus the ABA supports, in principle, and encourages passage of

S. 105.
We especially approve of the comprehensive approach to the problem of child

snatching contained in S. 105.
We also approve of the fact that the legislation is aimed at encouraging a

parent who has snatched a child to return the child to the parent in lawful cus-

tody as opposed to being aimed at punishing the parent who has snatched his or

her child. While the legislation makes it a misdemeanor to violate a valid custody

determination, it creates a defense to prosecution where a defendant returns the

child unharmed to the other parent within 30 days after an arrest warrant has

been issued.
As stated by Senator Wallop in an article entitled "Children of Divorce and

Separation: Pawns in the Child-Snatching Game," published in Trial, May, 1979,

pp. 34 at p. 37, "S. 105 is offered as a comprehensive solution to the child snatching

problem. The civil and criminal provisions combine to fill a void in existing laws

which will greatly assist in reducing the number of child-snatching episodes in

America * * *."
In addition to Resolution No. III, three of the ABA's other resolutions on the

subject are encompassed by S. 105.
The substance of ABA Resolution No. I, that the legislatures of the various

States which have not yet adopted the UCCJA be encouraged to do so at the earli-

est 'opportunity, is clearly set forth throughout S. 105.
The adoption of legislation by the United States Congress to accord full faith

and credit to the child custody and visitation decrees of each State, as stated

in the ABA Resolution No. II, is clearly set forth in § 1738A of S. 105 entitled

"Full Faith and Credit to Child Custody Determinations."
Also, ABA Resolution No. IV, to amend the jurisdiction of Federal and State

Locator Services, so as to expand their existing responsibilities to include locat-

ing parents who take, restrain or conceal their children, is clearly mandated by

S. 105.
It is my opinion that S. 105, when enacted into law will go far in providing the

comprehensive solution sought by all of us in our efforts to eradicate the pervasive

and existing evils of child snatching. Due to the growing incidence of divorces

(now over 1 million a year) and the ever-increasing numbers of children involved

in these divorces, the child snatching epidemic must be stamped out. Perhaps new

solutions will be devised to cope with the devastating results of family breakdown

in the form of: (1) adoption of alternatives to the adversary system of child

custody determinations; and (2) new forms of custody arrangements such as

shared custody. These solutions may eventually cause some of the parents who

would not otherwise do so to lose incentive to snatch their children. However,

favorable action on S. 105 is urgently needed now.
The ABA commends you for addressing yourselves to this widespread nation-

wide problem. We urge enactment of legislation such as S. 105 to help prevent

child snatching.
On behalf of the Association, I thank the Chairman and the Subcommittees for

permitting us to present these views.
Attachment.
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APPENDIX A

RESOLUTION OF THE HOUSE OF DELEGATES OF THE AMERICAN BAR ASSOCIATION,
ADOPTED AUGUST, 1978

Be It Resolved, That the American Bar Association encourages the legislatures
of the various states which have not yet adopted the Uniform Child Custody
Jurisdiction Act to do so at the earliest opportunity.

II
Be It Resolved, That the American Bar Association urges the Congress of the

United States to enact legislation which would require the courts of the statesto accord full faith and credit to the child custody and visitation decrees of eachstate, pursuant to Article IV, Section 1, of the United States Constitution.

Be It Resolved, That the American Bar Association supports the child snatch-ing provisions set forth in S. 1437, the "Criminal Code Reform Act of 1978," as
passed by the U.S. Senate on January 30, 1978.

IV
Be It Resolved, That the American Bar Association recommends that upon oc-currence of a snatching of a child, and a request for assistance and relief by thecustodial parent from whom said child was removed, the Department of Health,Education, and Welfare, the State Department, the Justice Department, and anyother federal and/or state agencies who can provide immediate assistance, maketheir existing resources available to such parent, and provide such assistance asis available for the location and apprehension of the child.

Be It Resolved, That the American Bar Association urges the United StatesCongress, in treaties, and the State legislatures, in statutes, to take appropriatemeasures to provide in extradition treaties and statutes that the removal of achild from a custodial parent, in violation of an existing court decree, to an-other state or country, be construed as an extraditable act.

Senator MATHIAS. Our next witness is Mr. Lawrence T. Kurlander,
the district attorney of Monroe County, N.Y.

STATEMENT OF LAWRENCE T. KURLANDER, DISTRICT ATTOR-
NEY, MONROE COUNTY, N.Y.

Senator MATHIAS. Mr. Kurlander, I know you are familiar with the
pressures of time. We will accept your written statement, as if readorally in this hearing. I am wondering if I could get into it im-
mediately by asking you to comment on the testimony which you have
just heard the Justice Department give, stating their opinion that
there are adequate powers in local government and that the participa-tion of the Justice Department was really not necessary as suggested
in this pending legislation.
Mr. KIIRLANDER. First, Mr. Chairman, I was somewhat shocked and

dismayed, I might add, at the comments of the Justice Department instating that S. 105, if enacted, would lead to confrontation and vio-lence, emotional trauma to children. I have had the opportunity of
working with the Federal Bureau of Investigation for a number of
years now, and frankly speaking, we find them to be a highly trained,a highly motivated, highly sensitive organization. We have been in-
volved in a number of very tense situations with them, and at no time



59

did I see any confrontation or violence. So, I was very suprisal to see
the Department of Justice making such a statement.
The other thing is that there has been comment made by the De-

partment of Justice that this is essentially a civil matter. I might state
that we often in the criminal law deal with civil matters, which
are equally important to us as prosecutors and to the civil law as well.
Let me cite you just one example. Last year in this Nation there were
approximately 50,000 highway deaths. Of those 50,000 deaths, approx-
imately 32,000 were alcohol-related.
The local prosecutors of this Nation very aggressively prosecute

the overwhelming number of people involved in those alcohol-related
cases for either criminally negligent homicide, and, indeed, in some
jurisdictions such as our own in New York State, for manslaughter.
That is not to diminish in any way the civil litigation which ensues.
In virtually 100 percent of the cases there is civil litigation. One does
not detract from the other one.
I think that there is an urgent need here for Federal intervention.

We have neither the resources nor the capability of crossing State lines
to deal with this problem.

Senator MATHIAS. There is no doctrine of "hot pursuit," in this.
Mr. KIIRLANDER. Well, there may be a doctrine of "hot pursuit,"

Senator, but it is virtually impossible for us to pursue from Rochester,
N.Y., to the State of Maryland.
The problem is an ever-growing one. Federal legislation is long,

long overdue in this area.
The FBI has the resources. They are a phone call away from vir-

tually every city, every small town in this Nation. Regardless of the
impact of the Uniform Act and whether or not it is adopted by the 11
remaining States, that is irrelevant. But you know when we talk about
this problem, sometimes cool intellectual discourse on a subject like
this does not yield what I consider to be the human dimension here.
If I can cite for you just one example that occurred recently. A

child, a boy of about 7 was riding his bicycle with training wheels in a
suburban suburb of Rochester. He hadn't seen or spoken to his father
in 4 years. The boy's name was Robbie. He lives with his mother and
sister. It was a late afternoon in June. One neighbor was on a ladder
working on his roof and another was mowing his lawn when suddenly
a car pulled up to the child. While the driver of the car and a man
crouched in the back remained inside the vehicle, two men jumped out
of it, knocked the bicycle to the ground, grabbed Robbie, threw him
in the back seat of the car. As the neighbors ran after the vehicle, it
squealed away to be found abandoned some 2 hours later.
The man in the back seat told Robbie he was his father. Robbie was

dubious. He didn't eat for hours. After all, Robbie's mother had
warned him about taking food from strangers. Senator, Robbie was
transported to Colorado, and on the way he told several persons he had
been kidnapped. The people did not believe him or didn't quite know
what to do. Robbie was not mature enough to make a long distance
call.

This is no movie script. It really happened. It is happening every

day, many times a day; unfortunately in most of the cases, it does not

end happily. In Robbie's case, it did. But even in Robbie's case which
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happily ended, the amount of psychological, emotional and, indeed,
physical trauma is something we can only guess at and we won't know
for years if indeed ever whether there will be permanent damage.
We don't even know the magnitude of the problem. I have heard

many estimates here this morning ranging from 25,000 to 100,000. All
are really shots in the dark. We believe that it is absolutely essential
to adopt S. 105 and to do so forthwith.
If I may address the most controversial part of the bill, the question

of making violation of a custody decree a Federal crime. This is ques-
tioned on the ground that a violation does not constitute a crime in the
traditional sense at all. It is not the kind of criminal matter about
which the Federal Government ought to concern itself. Child snatch-
ing is a crime by any reasonable test of what constitutes criminality;
that is, as one commentator put it, in the classical definition of crime
as opposed to civil injury: "Is the violation of a right considered in
reference to the evil tendency of such violation as regard the commu-
nity at large."
That child snatching happens to be a domestic problem does notmake it less of a crime. If that were the test then wife murder wouldbe a matter for family court and not for prosecutors.
The test is not whether there is also a civil wrong, but rather theevil tendency of the violation as regards the community at large.When individuals forcibly attempt to dismantle a court-approvedfamily structure, the damage that they do to the community is obvious.The victims of the crime, most importantly the child, and to somelesser extent custodial parent, obtain a benefit as an incidental resultof prosecution does not detract from the criminal nature of childsnatching any more than the recovery theft victims sometimes obtainmake the theft any less criminal. In New York State child snatchingis a crime. It is custodial interference. It is a misdemeanor, in somecases, in most cases and in some limited cases it is a felony.Federal criminal law has been widely used to punish antisocial con-duct of primarily local concern when local authorities have shownthemselves unequal to the problem. Examples of this are statutesmaking it a Federal crime to cross State lines in a stolen automobile,transport women across State lines for immoral purposes, indeed, kid-nap across State lines and more. I submit to you that child snatchingis more, may I say, intrinsically criminal than say Mann act viola-tions, not to mention violations of ICC regulations. Too often localauthorities are unable to meet the problem. The very fact that custodydecrees are not always enforced across State lines tends to erode thefabric holding us together as a Nation. Certainly the Federal Govern-ment may properly use its penal powers to reverse the evils of childsnatching.
One more thing, Senator, and that is I believe that the provisionsof S. 105 making it a crime are too weak. I believe it ought to be afelony because I believe in that way it will further deter those whomight otherwise be tempted to violate the criminal laws of this Nation.Thank you.
Senator MATHIAS. Thank you. I am sorry that Senator Wallop isn'there to hear that last point, but he has left a very accurate, able pairof ears behind him. We appreciate your testimony. It has particular
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importance because you are so frontally and immediately involved in
this problem.
So, we put a high degree of reliance upon your testimony. We have

a number of technical questions with regard to the language of the
criminal provision of S. 105. We will propound those to you in writing
and would appreciate it if you would respond for the record, so that
your responses can be included as a part of your testimony.
Thank you very much, Mr. Kurlander.
Mr. KITRLANDER. Thank you, Senator.
[The prepared statement of Mr. Kurlander follows:]

PREPARED STATEMENT OF LAWRENCE T. KURLANDER

Mr. Chairmen: S. 105 represents the basis of a congressional plug to a gigantic

crack in the criminal justice system. I wholeheartedly support the goals of this

bill, and generally support the bill's civil provisions. Even more, I support its

criminal provisions, which give the bill its strength. Indeed, I would make them

stronger yet. Interstate child snatching is an outrage crying out for a solution.

The subject of child snatching is unusual in that cool intellectual discourse

about it can obscure rather than illuminate the subject. Discussing the merits

of a complicated piece of legislation severs the problem from its human

dimension.
To understand the essence of child snatching, one should put aside the legis-

lation for the moment; forget about the implications of nonfinal custody decrees

to the full faith and credit clause. Picture, if you will, a child, say a boy about 7,

riding his bicycle with training wheels in a residential suburb of Rochester,

N.Y. He hasn't seen or spoken to his father in four years.
The boy's name is Robby; he lives with his mother and sister. It is a late

afternoon in June. One neighbor is on a ladder working on his roof; another

is mowing his lawn.
Suddenly a car pulls up to the child. While the driver and a man crouched

in the back remain inside the vehicle, two men jump out of it, they knock the

bicycle down, grab Robby, and throw him in the back seat of the car. As the

neighbors run after the vehicle, it squeals away; to be found abandoned some

2 hours later.
The man in the back tells Robby he's his father. Robby is dubious. He doesn't

eat for hours. After all, Robby's mother has told him not to take food from

strangers. Transported to Colorado, the youth tells several persons he's been

kidnapped. People don't believe it, or know quite what to do; and Robby is not

mature enough yet to make a long distance phone call to his mother.

This is no movie script; it really happened. This story ended happily. With

the help of our office, Robby was located and his mother obtained a Colorado

court decree granting her custody. But for every case that ends well like this

one, there are many more that do not. And even in Robby's case, the amount of

psychological trauma he suffered is something we can only guess at. We won't

know for years whether there'll be permanent damage.

When something like this happens once, it's a tragedy. The horror is things

like this and worse are happening every day.
What is the magnitude of this problem, I've heard many estimates; all are

shots in the dark. We don't know, because there are no really effective mecha-

nisms to gather statistics.
I do suggest, however, that the problem, already intolerable, is going

 to

explode if we don't act, as the divorce rate skyrockets, single-parent household
s

become less unusual, and our society grows ever more mobile.

The parent locator and criminal provisions of the bill would have the valuable

side benefit of developing reliable data on this subject.

I think every student of child snatching agrees the problem is widespread; the

disagreement lies in determining how best to deal with it.

• My feeling is S. 105 goes a long way in the right direction, though there
 are

sections of it I would modify. (My detailed analysis of the bill follows thes
e

general remarks.)
The most controversial part of the bill, of course, is that section maki

ng

violation of a custody decree a Federal crime. This is questioned on the gro
unds
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that violation does not constitute a crime in the traditional sense at all, and,
also, it is not the kind of a criminal matter about which the Federal Govern-
ment ought to concern itself.
Child snatching is a crime, by any reasonable test of what constitutes crim-

inality. That is, as one commentator put in a classical definition, a crime, as
opposed to a civil injury, is the violation of a right, considered in reference to
the evil tendency of such violation, as regards the community at large. (4 Steph.
Comm. 4.)
That child snatching is also a domestic problem does not make it less a crime.

If that were the test, then wife murder would be a matter for family court.
No, the test is not whether there is also a civil wrong, but the evil tendency

of the violation as regards the community at large. And when individuals forci-
bly attempt to dismantle a court-approved family structure, the damage they
do to the community is obvious.
That the victims of this crime—the child and the custodial parent—obtain

a benefit as an incidental result of prosecution, does not detract from the crim-inal nature of child snatching, any more than the recovery theft victims some-times obtain makes the theft any less criminal.
Child snatching is a crime in New York (Custodial Interference, SecondDegree, Penal Law 135.45, a misdemeanor; and 135.50, a felony).
When an interstate child snatching occurs, Federal prosecution is the logicalway to deal with it.
Congress power to legislate here arises under the "necessary and proper"clause of the Constitution. (article I, section 8, clause 18; see Marshall, J. inMcCulloch, v. Maryland, 17 U.S. (4 Wheat) 316 (1819) ). This gives the Congressthe power to create statutory crimes concerning conduct within the UnitedStates, as it has done many times, providing penal sanctions for violations ofrules regarding interstate transportation, communication, the marketing ofsecurities, the regulation of labor, and the like.
Federal criminal law has also been widely used to punish antisocial conductof primarily local concern, when local authorities have shown themselvesunequal to the problem. Examples of this are statutes making it a Federalcrime to cross State lines in a stolen automobile, transport a woman acrosssuch lines for immoral purposes, kidnap across State lines, and more.I submit child snatching is more, may I say, intrinsically criminal, than sayMann Act violations, not to mention violations of ICC regulations. Too often,local authorities are unable to meet this problem. The very fact that custodydecrees are not always enforced across State lines tends to erode the fabricholding us together as a nation. Certainly the Federal Government may prop-erly use its penal power to reverse the evil of child snatching.None of what I'm saying is to suggest that child snatching ls not a civil wrongas well. It is. As more states adopt the Uniform Child Custody Jurisdiction Act,the ability of custodial parents to obtain custody civilly, and even money judg-ments, increases.
But that is not the whole answer. Child snatchers usually go underground;finding them is really the biggest problem. That is where the FBI can contributemightily. Then, the legal fees involved in proceeding civilly are often beyondthe reach of the custodial parent. Since the noncustodial parent is likely not tobe particularly stable or affluent, the spector of a money judgment may not worryhim much.
In short, the civil route, useful as it is in certain cases, may not be feasiblein many others. The ones in which it won't work are those in which some remedyis most needed—where the snatching parent goes underground, and has no re-- sources, and is unlikely to provide much of a home life for the child.The penal sections give the law teeth.
But we've got to have real teeth, not false teeth; false teeth just don't scareanyone. There are several parts of the bill that are too weak.Of these, the most significant is section 5, making child snatching a misde-meanor. It should be a felony, not because child snatchers are horrible criminals,but because the threat of a felony is a far stronger deterrent than that of amisdemeanor.
Also, our experience has been that Federal police agencies work more diligentlywhen they are working on a felony, rather than a misdemeanor case.Finally, I want to commend the Senate for entertaining this legislation, whichis so long overdue.
Attachment
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ANALYSIS OF 5-105

Our analysis of specific sections of the bill follows:

Section 2. Findings and purposes

Placing the legislative findings and purpose in a statute is extremely valuable

in that it assists the courts in interpreting the statute, and, helps prevent the

statute from being applied in an overbroad manner. I also assists in evaluating

the statutory provisions to determine whether the body of the statute is likely

to correct the problems noted, or to meet the purpose set forth.

One particular problem from the point of view of law enforcement has not been

articulated in the findings and purpose, but should be mentioned. Existing condi-

tions promote not only a disregard for court orders, but a more serious disregard

of our system of justice and the authority of our legal system to settle disputes

in an orderly manner. In a period when the institution of the family is in danger

of breaking down, it is of increasing importance that our remaining institutions

appear strong and vital.
One further point to be stressed is that although more and more States appear

to be adopting the provisions of the UCCJA, there is no guarantee that all States

will adopt these provisions. An example from recent history demonstrates that

at a time when 49 States had public policy to restrict gambling, Nevada as a

public policy chose to foster gambling under State control. Also at a period

when the majority of States chose to make the obtaining of a divorce difficult,

Nevada again chose to provide a relatively easy method of obtaining a divorce.

The point here is a State could conceivably determine that it was in its interest

to provide an alternative to parents deprived of custody in a sister State.

Passage of this Federal law can assure a uniform treatment. This too should be

mentioned as a purpose of the legislation.

Section 3. Full faith and credit

For States that have adopted the UCCJA, the terms of the Federal law

should pose no problem, because the criteria are fundamentally the same. There

could be a problem of constitutional dimensions for those States which have

not adopted the provisions of the UCCJA, and one can foresee the possibility

of a challenge on the basis of State sovereignty.
The proposed S. 105 should provide the guidelines for granting of comity in

the event the statute is successfully challenged.

Section 4. Parent locator service
The problem with this section refers to the problems noted under the Parental

Kidnapping section.

Section 5. Parental kidnapping

The problems with this section are threefold:
First, the purpose of detering interstate snatching of children is unlikely to be

met if the penalties are not severe enough to deter the activiies. The maximum
incarceration should be for a period of five years with judicial discretion depend-
ent upon circumstances.
Those provisions for mitigation in the event a child is returned unharmed

are not specifically defined. Since it is a finding of the Congress that the snatch-

ing of children, with the attendant disruption presents a very real risk to the
child's emotional well being, the term "returned unharmed" should include

more than simple physical well being.
Second, it is imperative that in the event a child has been removed, an

immedate investigation be commenced before the fugitive has an opportunity to

gain cover. Therefore, the provisions for utilizing the State Parent Locator,

which in turn will contact the Federal Parent Locator and 60 days elapsed before

a Federal investigation can be commenced is totally inadequate. An investiga-
tion which locates the child, and arrests the parent responsible for the child
snatching, within a few days of the act is clearly the most positive deterrent
available.

Third, the crime is the unauthorized taking of a child with intent to keep the
child from his lawful parent. Those provisions for seeking a warrant are
ambiguous in that there are conflicting State laws. The Federal law should
Provide for an immediate warrant and criminal investigation upon the lawful
taking of a child.
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Senator -MATHIAS. Our next witness is Mr. Andrew Yankwitt, the
counsel for the Citizens League on Custody Kidnaping.

STATEMENT OF ANDREW YANKWITT, COUNSEL, CITIZENS LEAGUE
ON CUSTODY KIDNAPING

Senator MATHIAS. Mr. Yankwitt, I don't have to remind you of our
time pressures. We will accept your statement and it will be inserted
into the record at the conclusion of your oral testimony.
Mr. YANKwrrr. Thank you, Senator.
Senator MATHIAS. We would appreciate your comment.
Mr. YANKWITT. Thank you, Senator.
Senator, a lot has been said here about child snatching. The orga-

nization I represent has recovered approximately 120 children. I, my-
self, have participated in over 60 cases in approximately 20 States.
I believe it is important to state first that the Uniform Child Cus-

tody Jurisdiction Act passed in approximately 39 States does work.
That act specifically says that a custody decree from one State must
be enforced and cannot be modified by the courts of other States. Ac-
cordingly, one motive for child-snatching jurisdictional shopping has
been done away with. For, no longer will States refuse to recognize
and enforce custody decrees of another State. Those States which have
passed the act are prohibited from modifying the decree of the render-
ing State and instead, must turn the child or children of the parent
who has been given lawful custory in the State of original jurisdiction.
Dr. Freed has testified here today that one of the motives for child

snatching is love of a child. Perhaps I misinterpreted it, but I would
like to say that is not true. In the 60 or so cases that I have personally
participated in, I have never seen the love of a child be one of the
motives for child snatching. The main motive that I have seen for child
snatching is revenge, revenge by one parent over another parent. It is
trying to hurt the other parent. It is trying to hurt the custodial
parent.
Senator MATHIAS. Not concern for the child?
Mr. YANKWITT. No sir no concern for the child at all.
Senator MATHIAS. 

No,
?

Mr. YANKWITT. Never. Senator-
Senator MATHIAS. That is a pretty shocking comment on the human

condition.
Mr. YAisrxwirr. Senator, how can a parent be showing concern for

his child when he takes the child away from the lawful custodian and
says to the child, "You'll never see your parent again." Haw can that
be showing concern? It isn't.
Sixty clients that I have represented in 2 years of practice in this

field, not once has love of a child been shown. In one graphic illus-tration the child was snatched for 5 years. The child didn't even reside
with the parent who snatched him. He resided with an uncle who beatthe kid almost continually every day. That, sir, is what child snatchingis all about.
So the Federal Government sits here and says "We can't get in-volved. It's a family offense. It is a domestic offense." But the FederalGovernment has gotten involved already and should be further in-
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volved now. The Federal Government has gotten involved with child
prevention acts. The Federal Government has gotten involved with
child abuse. All that is needed for this legislation to pass, in my own
view, is for the Federal Government once and for all to recognize that
child snatching is child abuse. Once we recognize that it is child abuse,
we have to put a stop to it.
Some 25,000 to 100,000 kids are snatched—some 25,000 to 100,000

cases of child abuse. Yet, the Federal Government sits here, the De-
partment of Health, Education, and Welfare sits here and says, "We
don't want to get involved." I do not understand it. .I really don't.
Senator MATIIIA.S. So you take the traditional view that the pre-

dominant principle here is the welfare of the child and the welfare of
the child is always jeopardized by child snatching?
Mr. YANKWITT. Absolutely, Senator; absolutely. You know, you belt

a kid in the mouth or you hit a kid with a strap. In some cases that I
have been involved in a child snatching, in fact, you burn the kid with
an iron. Senator, that burn, that welt, that bruise can heal. Sitting
in the audience today is a lady whose child I recovered approximately
3 weeks ago in Michigan. The child was 15 months old when that
child was snatched. The child was recovered 15 months later when the
child was 21/2 years old.
I ask you, not as a lawyer, not as a Senator in the U.S. Senate, but

both as human beings, how long is it going to take that kid to recover
from that trauma? You don't. It doesn't happen. It can'thappen. The
child for 15 months of his rather infant life was deprived of his
mother, deprived of a nurturing home, deprived of a secure and serene
environment. Instead, the child was taken from State-to-State-to-State
and hid. The child was 15 months old. She is lucky, she was able to
use incidentally, the parent locator service who helped her track down
DA7IV license plates. I know they are not supposed to be reimbursed,
but they were. She was able to locate her husband, but she was lucky.
I have recovered 120 kids. That is terrific. I have 600 kids in my file

who are missing. I call the FBI and I call the district attorney's of-
fice. Unfortunately, I am not in Monroe County, maybe I could get
more help. But I call the district attorney's office of Nassau County
or the FBI and they say, "What do you want us to do? It is a family
offense. Resort to civil remedies."

Senator, we cannot minimize the harm done to children by child
snatching. I am not a psychologist. I am not a sociologist. I have no
background in those fields whatsoever. All that I can tell you as a prac-
tical lawyer, a lawyer who works on the street, so to speak, to bring on
writs of habeas corpus, to bring on warrants of attachment to recover
children, those children are emotionally traumatized for years. They
don't grow up to be U.S. Senators. They don't grow up to be lawyers
and doctors; most of them grow up to be rather unproductive citizens.
The Federal Government decries the cost of $200,000 to recover chil-

dren. We are spending a hell of a lot more now by augmenting these
people, because they don't grow up to be the most productive citizens.
They don't pay taxes.
I should like to make one comparison which has not been made here.

We decry the holding of 50 hostages in Iran. We are spending millions
of dollars thinking of going to war for 50 marines and I think that
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is fine. Yet, the Federal Government sits here and says, "We won't do
anything for 25,000 hostages," because that is what they are. They
are hostages of people who are seekkng revenge against their ex-spouse.
They are emotionally traumatized children.
Senator, I hope that my statement has not been too emotional. When

I wrote it out it didn't look that way, but I must say that it is a very
emotional issue. When you are involved in it, it is rough to keep your
own feelings at a minimum. I don't think there has been any time
that I have been further moved than watching a mother who hasn't
seen her kid for 11/2 or 2 years or 3 years take that child in her arms.
Yes, there are many ways of reforming divorce laws. The Supreme

Court in Orr v. Orr has said you should not discriminate between
fathers and mothers in granting custody and that is true and that will
continue to be true, but let's put the record and let's put the issue on
the table. Again I repeat, snatched children are abused children.
Snatched children have to be protected by the Federal Government.
Thank you very much.
Senator MATHIAS. Thank you for being here.
[The prepared statement of Mr. Yankwitt follows:]

PREPARED STATEMENT OF ANDREW YANKWITT

Honorable Sirs: By way of introduction, my name is Andrew Yankwitt. I aman attorney admitted in the State of New York, and I am general counsel tothe Citizen's League on Custody and Kidnapping, a nonprofit organization incor-porated under the laws of the State of New York. I come here today to testifyin favor of the legislation presently before this honorable body. This legislationhas been too long in coming and is much needed.
By way of credentials, I am a member of the American Bar Association andthe Family Law Section of the American Bar Association. I have been a lecturerand a consultant on child custody matters and the organization I represent hasaided parents throughout this country who have obtained lawful custody,recover children. When the children are found, we have never failed to recoverthem. That recovery is always by legal means, either by writ of habeus corpus,writ of attachment, or other remedies available in the various States in thisUnion. I have participated in over 60 cases in approximately 20 States whereinI have recovered over 120 children.
I believe it is important to state firstly that the media and various organiza-tions have too long ignored the legal process available to recover children. TheUniform Child Custody Jurisdiction Act has been passed in 38 States in thiscountry. That act specifically says that a custody decree from one State mustbe enforced and can not be modified by the courts of another State. Accordingly,one motive for child snatching has been done away with; no longer will Statesrefuse to recognize and enforce a custody decree of another State. Those Stateswhich have passed the act are prohibited from modifying the decree of therendering State and instead must turn the child or children over to the parentwho has been given lawful custody in the State of original jurisdiction,It is unfortunate that many parents and lawyers do not know of the existenceof this law, but one of the aims of my organization, is to educate and informboth the public and lawyers that the Uniform Child Custody Jurisdiction Actdoes work. By informing the public and lawyers of this act, we can perhapseliminate some child snatching. Unfortunately, this civil law enacted in 38States, is not enough to prevent the great majority of child snatching. Themotive of a child snatcher is not, in the great majority of cases, lawful custodyof the child.
The American people decry the holding of 50 American hostages by the Ayatol-lah in the country of Iran. The Ayatollah holds these hostages to bring Americato its knees and to give Iran what it wants; the return of a sick old man. Thefact of the matter is that this Ayatollah is not unlike the parents who snatchchildren to bring their ex-spouse to their knees, so that their ex-spouse will comecrawling back to them. We are not talking of 50 hostages in Iran, but rather,
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in this case, between 25,000 and 100,000 hostages. Those hostages, gentlemen,

are not marines, but young children.
Psychologists and sociologists will or have testified today to the detrimental

effect child snatching has on children. I am neither a psychologist or sociologist,

but I will testify to you that while most of the children snatched are not physi-

cally abused, they are mentally abused and the trauma caused by snatching

survives for many years. I submit to you, that that trauma is far worse than

a bruise, or a welt, or a burn. I further submit to you, that the abuse we are

talking about will long survive a broken leg, a broken arm, or even sexual abuse.

We are speaking, here, of children who will have the trauma of a snatch with

them for many, many years, and for too long that trauma has been long dis-

regarded by the authorities.
What about the parents who snatch children? Most of them, if not all of

them, do not do it out of loN;'e of children. Any intelligent human being can see

that to deprive a child of one parent, to conceal the child, to abscond with the

child, and to run with the child, is not done out of love of a child. It it done to

hurt, to spite the ex-spouse, to bring the other party to beg for forgiveness for

even thinking of divorcing them in the first place. It is not done for love of

child, it is done to hurt and revenge oneself on the other parent. Sometimes

it works! Sometimes the other parent does in fact suffer nervous breakdowns or

complete mental collapse.
To compare the hostage situation in Iran, and child snatching, it is not a

far fetched, or unlikely comparison. I repeat, that the ayatollah Khomeini im-

prisons hostages to bring America to its knees. The absconding, abducting, child

snatching, or kidnapping parents hurts their child or children for the same

reason, to bring their former spouse to their knees, to get revenge, to hurt.

America describes the hostage situation in Iran, but officials in this country,

including Federal, State, and Local Law Enforcement Officials, ignore_ child

snatching. The assistant police commissioner of the city of New York has writ-

ten me a letter which states that even though child snatching is a misde-

meanor in the State of New York, and sometimes a felony, the police depart-

ment in no way will act to enforce custody orders. They believe it to be a civil

offense, a family offense, an offense outside their jurisdiction. Simply, gentlemen,

they do not want to get involved. Simply, gentlemen, they do not want to help

a child. They are too busy with other things. This can no longer be tolerated.

The FBI has the same attitude. From my limited knowledge of Federal crimi-

nal law, I would submit that a person committing a misdemeanor or felony and

thereafter fleeing the State, is a fugitive from justice and can be picked up under

Federal criminal law. But everytime the FBI is notified of the crime of child

snatching they respond "it is a family matter" or "we are too busy" or "we are

prohibited from getting involved" or "we will not get involved." That gentlemen,

I submit, is absolutely wrong. If a child is snatched, or kidnapped for ransom,

the FBI makes headlines over it. Great efforts are made to recover the child,

including wire tapping, marked money, and every other device available to the

FBI. When the parent snatches the child, and holds it for ransom, not for

money ransom, but to bring their ex-spouses to their knees, the FBI says, "no, it

is a family offense and we will not get involved." I ask, "what is the difference to

the child?" Does the 3-year-old child know that the ransom being demanded is

not money but revenge? A child does not know the difference and the victims of

either kidnapping or child snatching are children.
Earlier in my testimony, I spoke of the Uniform Child Custody Act and the

aid this new legislation has given many parents and their children. Simply

stated, when a parent learns the whereabouts of the child, that parent, if

they have a lawful custody order, presents a certified copy of that order to

the clerk of the court in whose jurisdiction the çhild has been found. Simulta-

neously, the parent should file thr. I . g I e writ of habeas corpus, warrant

of attachment or other simila egal process and have the court issue an order

which orders the sheriff or s s er compa\cable authority to pick up these children

and bring them before a e court. The judge or judge presiding then will check

the custody order pr • ::•nted, make sure that the state rendering the decree had

jurisdiction to iss that decree and further decide if proper notice was given. If ,

those basic crit4ia are met, the court must then enforce the decree of the

rendering State and turn the child over to the parent having legal custody.
I have outlined the very simple procedure and of course there are, as in every

law, some loopholes involved. But basic to this law is that one State will not over-



68

turn a custody order simply because the child is now, after being snatched, before
the new court. This new law further provides that a court may impose costs on
the party who steals and absconds with the child. in one case $5,000 was
awarded and in another Federal case, child snatching was considered a tort and
$80,000 was awarded in damages.
This is an excellent law and I am looking forward to the day when all fifty

States will adopt it. Many children and their parents have literally been saved
by it. Many more parents and children will be saved when the general public
and their lawyers aquire a good working knowledge of the act.

It is not enough. 1 have recovered 120 children but there are still 500 children
in my files who are missing, still in the company of sick parents who are using,
abusing, and yes, even torturing their children in their quest for revenge against
their ex-spouse. The legislation proposed here would, in my opinion, allow and
impose a duty on the Federal Bureau of Investigation and the Parent Locator
Service to locate those who snatch children and aid the parents who have lawful
custody in the recovery of the child.
The opposition to this bill seems to be saying that this legislation will make

criminals out of parents who are simply exercising their parental rights, no
matter how foolish that may be.

Let's set the record straight and put the issue on the table. The mere fathering
or mothering of a child, the mere sexual intercourse, does not give a person the
right to abuse their infant. The child is an individual with rights that must be
protected. This has long been recognized as the law. Child Protective Services
has agencies in all fifty states. That agency recognizes that children cannot be
abused by their parents. They recognize that children cannot be tortured. Child
Protective Services will bring criminal charges against parents who mentally
and/or physically abuse their children. Gentlemen, all that is left to do, is for
this committee to understand the simple fact that child snaching is child abuse
This legislation is needed to protect children and therefore this legislation should
be passed now.
The opposition still insists that the Federal Government should not get in-

volved in this area. Psychologists and sociologists testifying here today will tell
you, and if they don't I will, that a snatched child does not grow up to be your
lawyer, your doctor, your dentist, or professional. Just as a victim of child abuse
has emotional trauma, children who are snatched become insecure adults who
are unsure of themselves and the world about them. They have grown up running
from place to place and hiding.They become, in most cases, a burden on society.
Twenty-five thousand to 100,000 children grow up to become for most of them
burdens on society. Many of these children are on welfare. As adults, they remain
on welfare. Snatched children, when they become adults, do not pay taxes, and
are less then productive. The Federal Government is already involved in paying
the cost. Paying the cost does nothing to prevent or cure. This legislation can pre-
vent child snatching. It can prevent a child from becoming a less than productive
adult. It may even result in the saving of taxpayer's dollars. The Federal
Government can not ignore abused children nor destruction of the life of one
child much less the lives of 25,00 to 100,000 children.

Sitting next to me is Gay Childress. The child of Ms. Childress was snatched
when that child was 15 months old, and remained snatched, abducted, and con-
cealed until Ms. Childress was able to recover the child, 15 months later. Her
statement reads as follows:
"On May 7, 1977, I gave birth to a beautiful son, Johnathan Enoch Wells.

Fifteen months later Johnathan was stolen from me by his father while exercis-
ing his weekly visitation. This began the most horrid and excruciating night-
mare that I have ever experienced.
"Some background is necessary. After months of deterioration, my marriage

ended. I had been a victim of mental and physical abuse from my ex-husband.
Custody of our son, child support and visitation had been agreed upon between
my husband and I, and a custody order was given to me in August of 1978.
"September 19, 1978, started as any other day until I left work to take my

baby home from the babysitter. When I arrived at her home, she told me that
something was wrong. Johnathan had not been returned by his father. I tried
contacting my ex-husband at his home that evening. There was no answer. His
family would not talk to me over the telephone. I called the local and State
police only to find there was nothing that they could do until a court order had
been issued ordering his arrest. Of course, by the time this was accomplished,
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my husband had been gone for 2 weeks. Capus warrants were issued for his

arrest but service could not be made. Neither he nor my baby were anywhere

to be found.
"In October of 1978, I hired a private investigator in West Virginia. This

effort to locate my son was fruitless. The investigator could not find a trace of

my child in the surrounding areas. I then learned about a support and mainte-

nance program through the local welfare department. I paid a nominal fee and

my case was opened. The support and maintenance program, tried to locate my

ex-husband through his social security number. Months dragged on but their

efforts did not yield any information.
"During the first 7 months of the child snatching, I received several telephone

calls from my ex-husband. These calls were never informative, but were used

to drive the knife in deeper. He would tell me that my son had cried all night

asking for me or that I would never see my son again. Once he even went as

far to call and let me hear my son crying over the telephone.
"It was in July of 1979, that I learned of an organization called Citizen's

League on Custody and Kidnapping through a newspaper article that I hap-

pened to come across. I called Cathi Fenton, who is the director of this organi-

zation in New York. Ms. Fenton gave me several ideas on ways to locate my

ex-husband. One of these suggestions that she made were to write to Division

of Motor Vehicles for each State to determine vehicle registration. One of the

letters mailed was to the Department of Motor Vehicles in the State of Michigan

where I knew my ex-husband had relatives. The first response I received reported

they had no record on file. I waited 3 months and followed the same procedure.

This time the report was positive and I was given a home address for vehicle

registration in Grand Rapids, Mich. It was then that I hired a private investi-

gator in Grand Rapids, to do some follow up work for me.
"My ex-husband was located and I finally found the location of my son in

December of 1979. Upon receiveing this information, I called Cathi Fenton in

New York, who advised me of the Uniform Child Custody Jurisdiction Act, which

enforces custody decrees from out of State. Cathi also informed me that the
State of Michigan is one of the states that has adopted this act.
She also referred me to Andrew Yankwitt, an attorney from New York. Mr.

Yankwitt had helped Ms. Fenton recover her children from Florida. Immediately,
I called Mr. Yankwitt, explained my situation, and he assured me that he
would help me retrieve my baby.
"We flew to Michigan on January 3, 1980, and by January 4, Mr. Yankwitt

had scheduled a hearing with Judge Hoffius, Judge of the Circuit Court for Kent
County, in Grand Rapids, Mich. After presenting my custody decree from Taz-
well County, Virginia, and hearing Mr. Yankwitt's argument, Judge Hoffius
ordered my child to be returned to me. The nightmare has now almost ended.
"Even though my son and I are reunited, there are still moments of extreme

fear and apprehension. Fear of if and when the whole nightmare that lasted
for 15 months will happen again. What protection do we have? My son has emo-

tion scars and I wonder if there is anything or enough laws to ever erase these
scars from his mind. Everytime someone knocks at the door, Jonathan gets
hysterical. The first question he asks is "mommy is someone coming to take me

away ?" He also asks "why did my daddy take me away ?"
My baby is 21/2 years old and I ask myself what has these 21/2 years been like

for him? Not as it should have been for a baby. It is my opinion that child snatch-
ing is a morbid and diseased crime where the child is the victim. Yes the pain

for me is intolerable, but what about the pain my baby has experienced? Why

did his innocent mind have to be twisted to the point of insecurity and torn by

this deranged act? We have laws in this country against every crime imagin-

able from parking violations to rape. Why can't we protect the 100,000 innocent

victims of child snatchings that occur each year in the United States? These

children are helpless. I feel that it is the responsibility of the U.S. Government

to provide adequate laws and to enforce these laws which will provide protec-

tion for our children."
This story does have a happy ending, unfortunately, too many stories don't.

This honorable body must not forget the trauma caused to this child. The trauma

caused to a child who was deprived of a nurturing home and forced to be with-

out his mother. Gentlemen, that little boy has incurred trauma, and that trauma

will be with him for the rest of his life. We cannot ignore that. Nor can we ignore

that the majority of the children snatched, because, of the inadequacy of Fed-
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eral law and State law, are not being recovered. Ms. Childress's story has a happy
ending, to some degree, but there are 25,000 to 100,000 stories that don't.
This legislation will deter child snatching. This legislation will help to re-

cover children. Neither Ms. Childress nor her child would have endured thetrauma and torture of 15 months. That is why the organization and I are infavor of it and that is why we urgently ask you to pass it. Jonathan Enoch Wellshad to endure the trauma of a snatch when he was 15 month old. This legislationcan not cure that trauma, but can prevent it from happening to another child.Finally, I am asked why am I involved in this? Was I the victim of a snatching?I was not a victim of a snatching. My father died when I was 12 years old,and my mother died when I was 14 years old. I was raised by uncles, who con-stantly told me how bad my father was. They told me that if my father lovedme, he would have slowed down. Gentlemen, those statements are not half asbad as what victims of child snatchings are told. Gentlemen, I say to you thatthe insecurities that were built up in me, my own loss of identification, my owndoubts about my father, lived with me a great time. It was only through yearsof personal therapy that I came to realize that they were stupid for telling mesuch things. I was fortunate, however, I knew my real parents. I was notsnatched when I was 3 years old or 15 months old. I knew my parents' friends,and I was gradually able to regain my identity and overcome my insecurity.Gentlemen, the victims of child snatching are not that fortunate. Please, pleaseprotect them and pass this legislation. Thank you.
Senator MATHIAS. Our next witnesses will be a panel of Mr. Arnold

I. Miller, president, and Ms. Rae Gummel, vice president of Children'sRights Inc.; Ms. Patricia McRobert, international director, and Mr.Archibald Eccleston III, legal counsel, of Parents Without Partners,Inc., and Mr. HarOld Miltsch, director of Stop Parental Kidnaping,Inc.
PANEL OF PARENTAL ORGANIZATION OFFICIALS:

STATEMENTS OF ARNOLD I. MILLER, PRESIDENT, AND RAE GUM-
MEL, VICE PRESIDENT, CHILDREN'S RIGHTS, INC.; PATRICIA
McROBERT, INTERNATIONAL DIRECTOR, AND ARCHIBALD EC-
CLESTON III, PARENTS WITHOUT PARTNERS, INC.; AND
HAROLD MILTSCH, DIRECTOR, STOP PARENTAL KIDNAPING,
INC.

Senator MATHIAS. Perhaps we could ask Mr. Miller to proceed.Again, it is a matter of great regret to the chair to have to remind youthe clock is ticking, but we have many more witnesses today, and Imust ask you to limit your statement just as much as possible.Your written statements will be included in the record at the con-clusion of your oral testimony.
Mr. MILLER. Thank you, Senator. I will try to keep this as brief aspossible.
We are Children's Rights, Inc. We have been in existence for about5 years. The main thrust upon the issue that we have been doing re-search on has been the issue of child snatching. We have 90 chaptersthroughout the United States. We have a "hotline," and "lend an earprogram," which includes a lot of victimized parents, parents whohave had their children taken. Their sole responsibility is to be therewhen this child snatching occurs to other parents. They will be ableto help other parents in that respect. We are a volunteer organization.There are three main functions that we do. We act as clearinghouse of information on the child-snatching issue. We counsel parentsboth by phone and through letters and we give interviews with the



71

press. We also give technical assistance on State and Federal and
international levels. That includes The Hague Conference, the U.S.
Commission going to The Hague Conference on International Parental
Child Snatching.
If I can take a moment, I would like to say a few words about my

personal case. I had a son taken at the age of 41/4, about 5 years ago.
If it was not for my personal case, the organization of Children's

Rights would never have been established, at least not by myself. It

has taken me 5 years and about $15,000 later to finally find him in
March 1979. The situation upon which I found the child was one of

shock and appalling. We went through a very costly custody battle in
Muncie, N.Y., under the direction of Judge Alfred Weiner. The final

decision was that the child was to be left with the mother.
Of all the cases that I have come across we find that kind of like

an astounding answer to this one, not only in answer, but how it began,

because 5 years ago, in your own State, Senator, the State of Maryland,

the mother had custody, and I had visitation rights.
Here is a case where the custodial parent disappeared. As I have

sat here today in the audience and listened to many of the other people

talk, especially from the bar association, they seem to stress the fact

that this is a custodial issue. It has become clear to us in the past 5

years that that is the opposite. It is not a custody issue.
Senator MATHIAS. It can cut either way.
Mr. MILLER. It just isn't a custody issue. Seventy percent of the

snatchings which occur, occur prior to a court decree. This is usually

done about a week or two just prior to Mom and Dad going into the

courtroom. We do not doubt the fact, and we don't deny the fact there

is a court case pending. That seems to be the critical time when chil-

dren are taken. We have come up with 70 percent. At the time he is

taken we have equal custody of the child. That gives us a large na-

tional problem as to which State when the child is found actually

has jurisdiction.
One of the things that we are running up against is the fact that

when the child is found the parent who has absconded with the child

has custody now in the foreign State. The victim parent, after spend-

ing thousands of dollars looking and sometimes several years, an

average of about 21/2 years searching for the missing child or chil-

dren finds out that they have either no right, the child has no rights

and we start the whole process over again.
What we are asking Congress to do today is to support and recog-

nize and pass S. 105, and we are asking for a few other minor changes.

Let me just briefly say, back to my personal case, as far as my son,

he was being taught many prejudices and racial beliefs which I dis-

agree with. I don't think that is reason to hide a child which to me is

the basis upon which child snatching—it is a concealment of a child

from another person. That is why we say there is not really a custody

issue. A child has a right to know and love both parents. We would

like to see that right upheld and continued.
I would like to address some of the statements that were made

earlier. The Justice Department stated that they did not want to get

in and settle custody disputes. We support that. We do not want the

Federal Government settling custody disputes; however, we need their
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assistance in the location of a child. After that point, we would like
the local courts to settle the custody dispute. We need the location and
investigative activity which the Justice Department has proven them-
selves specifically very well adapted to in child-snatching cases.
We have in our files a goodly number of cases which the FBI and

the Justice Department has intervened in and within 2 to 6 days
usually the child is found. The Justice Department made a comment
about having to haul off parents and I don't think that is the attitude
that we would like to see the Justice Department take. I don't think
that is what the Federal Government nor our organization is asking
the Justice Department to do.
Their main concern, as I understand it, is lack of resources. Our

feeling is that really is no excuse for letting children be traumatized
every day at the rate of 100,000 a year which are child snatched. That
100,000 figure, by the way, is about 2 years old and on a rough guess-
timate through our files for this hearing today, it appears that that
figure is growing. A personal opinion, Senator. Congress is on a colli-
sion course with the time to save these children, our future generations.
These children are traumatized by child snatching and child restraint.
The comment of the sight of the mother and the father being hand-

cuffed and led away was brought up by the Justice Department as
well. I take personal affront to the Justice Department thinking that
the law enforcement agencies are that much concerned that they are
going to not want to expose children to hauling off handcuffed young
moms and dads. I personally was under such a situation. At no time
did the law enforcement people ask me, "Do you have a family at
home?" It just didn't happen. If I had told them, "Yes, I have a son
at home," they would have taken the handcuffs off and everything
would have been fine. To my knowledge, the law enforcement people
never asked the bank robber or the alleged bank robber if they have
a family at home and how many kids. I don't think that that becomes
an issue when we have made the arrest and have the law enforcement
involved.

Senator MATHIAS. Perhaps I should ask you if you wish to suspend
at this point, Mr. Miller. We will get back to you if we can; let us
go to Parents Without Partners for a brief statement and then we will
go to Stop Parental Kidnaping for a statement and then we will
come back for additional comments.
Ms. MCROBERT. Thank you for the opportunity to speak on S. 105,

the Parental Kidnaping Prevention Act.
My name is Patricia McRobert, international director, zone F, Par-

ents Without Partners, Inc. I am a fourth grade teacher in the Park
Hill, R-5 school district, located in the suburbs of Kansas City, Mo.
On September 26, 1979, in my fourth grade classroom, I experienced a
child-snatching incident.

Christine Mongs, age 9 years, lived with her father and grandpar-
ents in Kansas City, Mo. Christine's parents were separated in July
1977, while living in Leesburg, Fla., and subsequently divorced in July 

i1978. Prior to the separation n July 1977, Christine was sent to Kan-
sas City, Mo. to live with her grandparents. The judge made Christine
a ward of the court with the custodial decision open and stated that
this decision would be made when she returned to Florida. I talked

4
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with Mr. Mongs on January 22, 1979, and he relayed to me that Chris-

tine's mother has since been awarded temporary custody of her, sub-

sequent to her return.
Christine had had infrequent contact with her mother whom she

had not seen for 3 years. Her grandmother sensed her nervousness on

that morning last September 26, as she answered the phone quickly

and hurried to meet the schoolbus. She rode the bus to school; then

quickly ran to join her mother who was waiting with a car to take

them to Kansas City International Airport for the return trip to

Florida.
I was routinely taking the daily attendance when the students told

me of Christine's disappearance. It was a feeling of fear that quickly

saw me go to the principal's office to have our school secretary call the

father and grandparents. My principal summoned the police who were

quick to respond. Within 30 minutes, the father, grandparents, and

police found Christine and her mother at the Kansas City Interna-

tional Airport waiting for a flight to Florida.
Mr. Mongs relayed to me that the Kansas City, Mo., police told him

that there was nothing they could do unless an altercation occurred

and at such time both parents would be arrested and Christine made

a ward of the Platte County Missouri Court. He did not wish this to

happen; thus, he waits silently hoping his daughter will decide to re-

turn to Missouri to live with him. The Florida court's indecisiveness

in granting open custody enabled the absent parent to successfully

snatch a child with no legal recourse.
There are 22 children in my fourth grade classroom. Nine children-

41 percent, live with their nuclear family. Six students-27 percent,

are members of a reconstructed family. Seven-32 percent, live in a

single-parent family home. During this school year I have observed

the trauma and anxieties experienced by these children as they con-

tinue to shuffle between parents.
The children of divorce in my room expressed fear and apprehen-

sion as they were concerned for Christine's safety. Several of them

verbalized to me how they would react should this happen to them

and asked me what should they do?
It is unfortunate that children become pawns between the parents

thus creating scars they will carry their lifetime. The emotional

trauma was and is prevalent with children who are prospectives to be

snatched by their absent parents. It is more unfortunate that they

must live in fear of such frightening incidents while trying to be a

child and cope with their daily lives. I feel we need to penalize these

parents who cannot abide by the court's decisions.
The child's feelings should be considered. Reciprocity among States

should help to stabilize the child custody issue and discourage those

parents who seem unable to abide by the court's decision. I urge you to

make S. 105 a law in order to better protect the children of divorce

from these traumatic experiences.
Thank you.
Senator MATHIAS. Thank you very much. You confirm Mr. Miller's

feeling that there is damage to children.
MS. MCROBERT. Yes.
Senator MATHIAS. It has to be the motivating force that drives this

legislation.
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Let us go next to Stop Parental Kidnaping, Inc., and then we will
come back to the other witnesses.
Mr. MILTSCH. Thank you, Senator. In the interest of conserving this

committee's valuable time, I will be very, very brief. I will provide
you with a brief synopsis of my prepared statement.
Then, perhaps more importantly, I would like to respond to some

of the statements and testimony we heard earlier from Mr. Michel and
Colwell.
Unfortunately, my wife 
Senator MATHIAS. Your statements in every case will appear in the

record at the conclusion of your oral testimony.
Mr. MILTSCH. Thank you.
Unfortunately, my wife and I know firsthand how badly such legis-

lation is needed.
In 1977, my wife and I, and even more especially, our 7-year-old son,

became victims of parental kidnapping. We were very, very fortunate
because our district attorney, even though avenues were limited, pur-
sued a very hectic and a very hot-paced investigation. A senior investi-
gator, Thomas Loracella spent countless hours investigating our case.
The end result was that our child was returned.

This, to me, indicates that things can be done when law enforce-
ment officials apply interests and the motivation in every avenue that
is open to them.
I think that it is very important to apply our success rate which

was achieved by our district attorney to the Federal level. Certainly,with the limitations that confronted our district attorney, those limita-tions are not going to be necessarily encountered by Federal law en-forcement officials. After our entire incident was over and our child wasreturned to us, we realized that many, many people are in the samepredicament as we are. So, we formed Stop Parental Kidnaping, Inc.,which is an organization which is attempting to provide positive al-ternatives to people. We were not able to wait for S. 105. We havestarted to do and prepare media which can possibly help in theinterim.
We are currently publishing a newsletter, Return Our Children,which defines the problem. It is sent out to each and every school inthe United States and Canada. It also provides illustrations andphotographs of some kidnaped children. It is our hope that at leastthis is something that can be done in the interim before S. 105 ispassed. We certainly support S. 105. We feel that S. 105 is the type oflegislation that will put teeth into our efforts as well as the efforts ofevery Jaw. enforcement official that is interested in prosecuting andinvestigating these type of cases.
More importantly now, I would like to respond to some of the state-ments that were made by Mr. Michel. He indicated to us that the FBIand the Attorney General officials are really not able to determineemotional problems. They cannot really ascertain allegations made byparents and are just unable or unequipped to differentiate betweenarguments made among parents. Yet, later on he indicated to us thatwhen a UFA_P warrant is requested that the FBI can in fact sort outclaims made by parents and based upon sorting out these claims, aUFAP warrant is either issued or not.
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I would suggest that the Attorney General has a very strong con-

tradiction here. I am afraid that considering the few UFAP warrants

that have been issued, it would seem to me the Attorney General is

not able to sort out the claims. Perhaps more importantly, there was
much emphasis given to the fact that we should not, the FBI should
not, put children into the position of being witnesses on any type of a
trial because of the terrible emotional problems that would be
incurred.
In my own experience, my son, my stepson has, in fact, testified

both in civil and criminal trials, in open court as well as in chambers.
Senator MATHIAS. At what age, Mr. Miltsch ?
Mr. MILTSCH. Eight and 9 years old, over a period of time. I can

personally guarantee you that he has welcomed the opportunity to air
his mind of the problems that he had undergone. He testified with no
reluctance at all, requested to testify in future trial proceedings, and
at no time was his testimony detrimental to his emotional well-being;
in fact, quite the contrary, his testimony has really provided the road
to a better recovery for his own emotional well-being. I think those
things are fairly important because there are many contradictions that
we have heard this morning and the validity of some of the claims
made by the Attorney General and the FBI apparently are not valid.
I certainly want to bring those out.
In final summation, I certainly support S. 105. We hope that this

effort today will be the first step in passage of that legislation.
Senator MATHIAS. Thank you very much.
Now, Ms. Gummel, did you have something to say to supplement

Mr. Miller's testimony?
Ms. GUMMEL. Yes, Senator. First of all, thank you for this oppor-

tunity. I appreciate that virtually everyone here who has testified,
except for the representatives of the Federal Government, has said
essentially the same thing that this is an enormous problem and this
legislation is the very best thing that has come up as a solution today.
We do have a couple of problems with the legislation as it is written

however. I would just kind of like to get those into the record.
First of all, the provision in the definition of child snatching

and this is something that Mr. Miller did touch on, as defining it as
the taking from a custodial parent. Our files which include close to
6,000 cases, collected over a 5-year period, indicate that over 70 per-
cent of these children are taken prior to a custody award. I think it
is grossly unfair to assume that because a child was taken in violation
of a court order, they are somehow more traumatized than a child
who by happenstance did not happen to be protected by such a court
order at that time.

Also, that the provisions of the bill as written, state that it is a cus-
tody order that is entitled to enforcement under thus and such a
satute. I think again, as Mr. Miltsch stated, I don't really think
that is a judgment call that the Federal Government should make.
I think that custody properly belongs in the local State courts which
have access to the information pertaining to the child and again, it
does tend to leave out the 70 percent of the children on whom there
is no order.
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We are also concerned about the definition in the civil portion of
the definition of the home State as being the State in which the child
has lived for 6 months without preceding the initiation of a legal
action.
Again, in the cases where there was no previous award, we wonder

if there is a way to define the home 1State as where the child lived
6 months consecutively prior to the abduction because there are obvi-
ously going to be some situations where there is more than 6 months
that will have elapsed before the child is found.

Finally, and I don't really know the answer to this, but many of
our member parents have asked whether this legislation will be ret-
roactive, and because of the language in the definition being the con-
cealment of a child or the restraint of a child rather than the actual
abduction itself of the child, that is, of course, something that we and
our victim parent members are very concerned about and hope the
subcommittee will give close attention to.

Senator MATHIAS. I have been consulting with counsel here on both
sides of me whose interpretation of the language of the bill would
be that it does apply and will be effective even prior to the obtaining
of an order.
If there is 6 months' residence that would give the parent the right

to obtain an order which would then trigger the provisions of the bill.
Ms. GUMMEL. Except that in practice, in most States, unless the

child is specifically in the jurisdiction, is physically in the jurisdic-
tion, the court system itself does not usually permit for making an
order on a child for whom the State does not have physical jurisdic-
tion. We have checked with 42 States on this. That's the response we
have received.

Senator MATHIAS. Well, that, of course, would be contrary to statute
law in the 39 States that have adopted the Uniform Act at any rate.
However, it is a point that we will look at very carefully. I appreciate
your bringing it to our attention.
Now at the risk of being accused of being parochial, I have to give a

Marylander the last word.
Mr. ECCLESTON. Thank you, Senator.
Senator MATHIAS. I take the curse off that a little bit by saying,

Mr. Eccleston, that the one white light that you see behind you means
that there is a rollcall vote on the Senate floor. This will have to be
necessarily, beyond my control, very short.
Mr. ECCLESTON. I will, Senator. I just want to—much of what I have

to say literally repeats what many people said here.
I do want to point out that on behalf of Parents Without Partners,

the largest single parent organization in the world, and its 775,000
members, we do strongly endorse and heartily support this legislation.
Obviously, this is not an absolute panacea, but it is a giant step for-
ward. We would like to see S. 105 passed.
I can but add to, and this will be part of the record here, some of the

horror stories you have heard. I have done so in the written text of my
testimony. I do want to say just one thing and that is that in my opin-
ion, it is really inconceivable that any one who has been witness to the
terrible trauma inflicted upon our children by child snatching could
fail to actively support the enactment of this bill.

4
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Without the passage of Senate bill 105, there simply is no effective
deterrent at the State or Federal level to prevent parents, pursuing
custody by child snatching and without any fear of punishment.
Thank you, Senator.
Senator MATHIAS. Thank you very much for being here, Mr.

Eccleston. Your full statement will appear at the end of your oral
presentation.

Let me just ask you this question, Mr. Ec,cleston. Based upon the
experience your organization has had, is it common for a parent to
spend a large amount of money to locate an abducted child?
Mr. ECCLESTON. Oh, without question, Senator. Not only on behalf of

the organization, but as the Senator may know, I have an extensive
family law practice, my firm has an extensive family law practice in
Baltimore. The legal costs are astronomical in this kind of a situation.
Senator MATHIAS. Whether the motive is love or revenge.
Mr. ECCLESTON. Whatever the motives.
Senator MATHIAS. The incentive to spend is there. Do you think the

parent locator service would alleviate some of this financial hardship,

particularly for a parent who has no large financial resources?
Mr. ECCLESTON. I think there is very little question about it, Senator.

I don't see how this legislation can be at all effective without utilizing

the parent locator service. You literally cut the heart out of the legis-

lation if you take that way.
Senator MATHIAS. We thank you all for being here. I regret that

our time has been shortened by the buzzer, but that is a higher law

that this committee has to observe. So, I will have to go to the Senate

floor for this rollcall vote. It seems the appropriate time to take a

break. The committee will stand in recess until 2 o'clock.
[The prepared statements of Mr. Miller and Ms. Gummel, Mr.

Eccleston, and Mr. Miksch follow d

PREPARED STATEMENT OF CHILDREN'S RIGHTS, INC., PRESENTED B
Y ARNOLD I. MILLER,
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Our organization, Children's Rights, Inc., is the only nationa
l organization

dealing specifically with the issues of child snatching and child
 restraint. Since

our inception in March of 1975, we have counselled over 5,000 pa
rents victimized

by child snatching, as well as tens of thousands of other parents w
ith restraint

or other custody-related problems. We receive a daily average
 of 22 pieces of

mail per day, as well as 16 telephone requests per day fo
r assistance or in-

formation. We have responded to this deluge to the best of o
ur ability as a non-

funded, nonprofit volunteer organization, with a one-person 
national headquar-

ters staff (sometimes aided by student interns) and a cont
ingent of 90 other

volunteer chapter coordinators and "Lend an Ear" hotlines.
 We have been

doing this work, which consists of telephone counselling 
(nonlegal), writing

and distributing informative materials including a q
uarterly newsletter, pro-

viding technical assistance for local, Federal and even fo
reign agencies trying

to deal with the increasing problems of child snatchin
g and child restraint,

and trying to help children who are frightened that these
 things may happen to

them, for almost 5 years, from our home, all day eve
ry day. It has been exhaust-

ing, but it has been well worth the effort, because we 
have helped. But we are

severely limited in the help we can offer, because 
of the very nature of the

problems of child snatching and child restraint. Child 
snatching, in particular,

is a most confusing and emotion-laden problem, an
d one which laws generally

do not address. In recent years, there has been a 
noticeable interest shown by

the American public and Congress, and we are h
eartened that at least prelimi-

nary steps are being taken to alleviate some of th
e grief and hopelessness of

these situations.
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First, it is important to understand the difference between the two concepts
o2 child snatching and child restraint. Without a complete separation of these
two issues, the proposals of S. 105 are difficult to comprehend in their true light.
Child snatching is the wrongful taking and concealing of a child by one

Parent from the other. It not only describes the physical separation of the child
from one .parent, but the uncertainty of knowing if or when the child and
-victim" parent will ever be in contact again. Our case files cover more than
,000 children. Less than 150 of these children have been located to date. Of
these, less than half have been returned to the parent from whom they were
originally taken; in roughly one-quarter of the found cases, the "victim" parent
is afraid to instigate any kind of action, for fear the child will be abducted
again before they can get into court. This fear is based on the loopholes in
current state and federal law in the United States, as well as the lack of in-
ternational conventions, pacts or treaties to deal with these actions.

Child restraint is a similar but much less expensive action, both financially
and emotionally. In restraint, one parent fails to or refuses to permit access
to the other parent for communication and visitation with the child. Please
realize that neither child restraint nor child snatching is a custodial issue—
custody is a separate concept, dealing with court hearings and judicial deci-
sions. Too many persons make the error of confusing child snatching and child
restraint with the custody issue and become bogged down in an unnecessary ple-
thora of court documents which have no real bearing on the issues of child
snatching and child restraint. Indeed, our records indicate that in over 70
percent of child snatchings, there is no award of custody yet at the time of
the abduction/concealment of the child.
This is one reason why the laws are so ill-equipped to deal with the problems

which are built into the child snatching and restraint situations. In the states
which address the problem at all, the tendency is to refer to taking the child
"from the lawful custody," or "knowing such taking to be unlawful." This
allows interpretation of statutes to mean that only the taking of a child from
a parent with legal, court-ordered custody is applicable for the purpose of the
statute. And that is exactly how those laws are being interpreted. We have
,nany incidents in our files in which a parent with custody took the child,
concealing him or her from a parent who had been ordered visitation rights;
invariably, law enforcement officials have interpreted those takings to be "law-
full," because the abductor had court-ordered custody. And of course, in the
vast bulk, 70 percent of the cases, these laws are totally useless; there was no
custody decree; therefore, there was no violation of a decree, therefore no
"unlawful" action took place. Imagine the frustration of a parent being told
that if only they had obtained custody prior to the abduction, a warrant could
be issued! As though the child is any less traumatized because he or she wasn't
"covered" by a court order! It is a well-known fact that custody orders are
always modifiable upon changes of circumstances, or if the needs of the child
and/or the ability of the parents to meet those needs change. It therefore seems
quite ludicrous that in a situation so traumatic and fraught with psychological
and often even physical danger to the child, no assistance will be rendered un-
less the "victim" parent was previously given court-ordered custody of the child!
Lest it sound as though a victimized custodial parent has nothing to worry
about, however, let us continue the scenario. True, the noncustodial or pre-
custodial parent walks away with empty hands and no argument. But the
parent who had a valid and binding court order previous to the abduction may
be only a little better off. First, if the child was abducted during court-ordered
visitation, the authorities may decide that the abductor had "temporary" cus-
tody during visitation, and that therefore he or she was entitled to keep or take
away the child! This may sound ridiculous, but it happens too frequently to be
considered amusing. Even if the warrant is issued, it may be a great disap-
pointment—most States consider custodial interference a misdemeanor, which
means that (a) nobody in the issuing state is going to go to any trouble to
look for the miscreant, and (b) not only will nobody in another State look for
the abductor, but if found, it is highly unlikely that he or she would even be
apprehended, much less prosecuted.
A question that comes up too often in our conversations with parents is "But

isn't this kidnapping? Why won't the FBI find my children?" First, of course,
it isn't kidnapping; not according to the applicable Federal statute, which states
that a person is a kidnapper who "unlawfully seizes, confines, inveigles, decoys,
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kidnaps, abducts or carries away and holds for ransom or reward or otherwise

any person, eocept in the case of a minor by the parent thereof." [Empasis added]

This parental exception has been law since 1934, and the United States has

changed drastically in the ensuing 46 years. One of the most notable changes,

particularly in the past 10 or 15 years, has been the rapidly-climbing divorce

rate and, consequently, the increasingly common phenomena of child snatching

and child restraint. These child-related offshoots of separation and divorce have

caused great concern among professionals as well as among parents, teachers

unable to search beyond their own boundaries for abducted children, even those

and especially the children themselves. Because the individual States are un-

able to search beyond their own boundaries for abducted children, even those

few States which have made child snatching a felonious action are stymied on

the location aspect of child snatching. S. 105 proposes use of the Federal Parent

Locator Service in this respect, and (based largely on the reported success by

the State of California, which mandates use of its State PLS in child snatchings)

we are very hopeful that the FPLS would have a similar rate of success. How-

ever, going back to our fictitious parent who has finally obtained (let's be gener-

ous) a State felony warrant for the abducting parent. Unless that parent was

awarded child support and lives in California, he or she will now have to find

the abductor and child. Alone. At great expense. And the search will probably,

statistically, be a failure. Let's just make this a very bright and determined par-

ent who decides to try for Federal intervention. Is it possible? Yes. Is it likely?

No. Why? What enables the Federal machinery to swing into action in one case,

and not In another? Who makes those decisions, and on what basis?

First, it must be clearly understood that, in the handful of cases the U.S.

Department of Justice has investigated in the past few years, the charges were

not kidnapping. As explained above, the current Federal law specifically exempts

parents from prosecution under this title. However, Justice does have the

authority to put out a Federal Unlawful Flight to Avoid Prosecution (UFAP)

warrant. Aha! This sounds like the perfect solution to the sad, broke and

exhausted "victim" parent. But again, there is red tape enough to choke a

horse: there are "requirements" before Justice will issue a UFAP in a child-

snatching case. There must be a State felony warrant against the abductor

(we've already discussed the likelihood of obtaining a warrant of any kind) ;

the home State must be willing to extradite the abductor (an expense most

States are loathe to guarantee) ; it must be shown that the abductor has left

the original State (which is hard to prove if you don't know where the abductor

is) ; and it must be shown that the child is in real physical or moral danger (very

hard to prove without having the child and his or her situation evident). So

much for the Federal UFAP—and thus the use of the FBI to search for the

child. So where does a parent turn?
Our organization has existed primarily as a clearinghouse of information on

the child snatching issue. We have been contacted by more than three hundred

Congresspersons and Senators in the past three years for assistance and informa-

tion due to constitutents' concern and involvement with child snatching problems.

These Members of Congress have tried to assist these victim parents in many

and various ways, and their efforts on behalf of their constituents is to be

commended. However, as all of these concerned national leaders have found, to

their dismay, there is no help for these families. There is neither a locating

agency, nor prosecuting system, nor social welfare organization, which can

assist.
Each child snatching case is unique, but there are underlying similarities

in the thousands of cases in our files that are quite significant. The chief similar-

ities are that in nearly every case, the abducting parent takes the child out of

State; in the majority of cases the parents are separated but no court custody

award had been made prior to the abduction; the average adbucted child is 3

to 7 years of age; usually the victim parent is unable to obtain a State felony

warrant (or even a misdemeanor warrant) against the abducting parent.

When we put these factors together, we reach a very disturbing conclusion:

Thousands of helpless young children are being abducted across State lines and

concealed by parents who have little fear of being found or prosecuted.

The burden of location is left entirely to the "victim" parent—and a heavy

burden it is. In checking our files, we find that it is not unusual for a parent to

spend $10,000 to $15,000 per year on detective and legal fees and to still have

no real clue as to the whereabouts of his or her child. Bear in mind that most

of these parents will not find their children.
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But the truly disturbing element in these cases are the children themselves:
The "prizes" in the adult game of abduct-and-conceal. Usually taken during
visitation or from a school, day care center or babysitter, they find themselves
suddenly uprooted from their small world and thrust into very confusing situa-
tions. Our records indicate that most abductors stay on the move, often moving
several times a year. The child does not get a chance to establish relationships
in one community before being placed into a totally new environment This frag-
mented lifestyle eventually teaches the child not to form friendships or get
involved in his community; indeed, the child has no community.
Few cases of child snatching have "happy endings" in which child is returned

to his or her original environment; and the problems we have seen as direct
results of child snatching are very disturbing. Most of these children have
required psychiatric therapy because of disorientation and confusion; often the
children are far behind in school; most have been told that the parent left behind
died or "doesn't love you anymore." Sometimes they have been told that the
other parent will hurt or kill them, and that they should run and scream if they
ever see them.! It is obvious to us that these children are taken, not out of
great love for the child, but to hurt the other parent.
That the child's welfare is of little concern to an abducting parent is evident

in the fact that many children are taken at gunpoint or in violent confrontations
in public places such as shopping centers; sometimes they are thrown into trunksof cars for the "getaway," or grabbed off the streets into speeding cars. These
are not the actions of loving, mature parents concerned with the welfare of
their children. Another indication of the vicious nature of these acts is the not-
uncommon harassment of the victim parent by the abductor: calls and letters
stating "You'll never catch me," "You'll never see the children again," et cetera.
Often these messages are sent on Mother's or Father's Day, at Christmas, on the
child's birthday, et cetera. It is clear to us that this kind of motivation is not
in the best interest of the child.
We would like to illustrate three cases in which children were found in the

past year, 1979. Hopefully, these cases will illustrate why we feel that educationof the public and of persons in law enforcement, as well as of judges and social
workers, is imperative.
Stacey Duncan was at her bus stop on May 3, 1979. When this 7-year-old was

snatched by her father, it took her mother 16 days to get California to issue afelony warrant. It took much longer to find Stacey-3 months. Stacey was notfound by a private detective, or through the State Parents Locator Service.
Stacey was found in a hospital. In a letter to CRI, Stacey's mother told us,"We were notified on the 12th of August that a little girl by the name of ConnieWest had been admitted into a Mississippi hospital on the 7th of August thatcould possibly be Stacey. Nineteen hours later, I was crying and praying for mylittle girl in an intensive care unit. She had been severely beaten and burnedabout her tiny body. She had to have a portion of her brain removed to saveher life. The doctors still had no hope that she'd live. She had been in a coma butstarted coming out of it when I arrived. After a second brain surgery and atracheostomy, Stacey is now off the critical list and in the hospital at home inCalifornia." in a subsequent newspaper article, it was reported that "Blows toStacey caused extensive brain damage, requiring surgery that doctors believewill severely impair her intellect, sight and muscular control for the rest of herlife." In a further letter to us in November, Stacey's mother said, "The Staceywe once loved is gone forever but the new Stacey is even more special to us. Allthose months we never lost our faith in God. He answered our prayers andbrought her home. He's been showing us one miracle after another. She's now ina rehabilitation hospital and we're hoping she'll be home soon. She's been doingwhat doctors said was impossible."
This is the kind of situation that makes up the nightmares of parents victimizedby child snatching, wondering whether a child will ever be found, or in whatkind of condition.
My own case involves my son, Mason, now 10 years old. When Mason was 41/2his mother ( who had custody) disappeared with him, in June of 1974. BecauseI was not the custodial parent, and even though a court order had been violated,there was no warrant to be had. Because I didn't know my former wife's ad-dress, I couldn't even get a contempt-of-court bench warrant! So Mason got placedon the missing persons list. Using all the information we had available, myfamily and I searched. We checked with his day care center, his pediatrician,
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the years to try to find my son. Because of the publicity of CRI, I got a lot of

"false leads," telling me Mason was in Texas, California, Kansas, Canada, Utah.

We know now that Mason was in Atlanta, Ga. ; St. Paul, Minn.; Brighton, Boston

and Worcester, Mass.; and Monsey, N.Y. At the time Mason was taken, he was

forced to undergo a complete change in lifestyle—his mother had gone under-

ground in a very common way: linking into a subculture which would protect

her and permit her to keep her child as long as she followed their rules. Suddenly,

this little boy who had been used to racially-mixed neighborhoods, who loved

Big Macs, and who loved everyone he met—suddenly this child was thrust into

an ultra-orthodox Jewish community, where he was taught to shun everyone who

didn't look like him, dress like him, eat like him, think like him.
It pains me when Mason talks to me now, and I see and hear the prejudice

and elitest self-esteem he has learned. The day I found him, although he recog-

nized me, he wouldn't admit it because he thought the rabbis didn't want him

to know me. We have chuckled over that incident recently, but at the time I

was devastated to think my son didn't recognize me. Mason confided to me this

past summer that the rabbis had told him that God had made black people black

so that others could recognize them immediately as "bad." I was appalled. This
racism was even more clearly demonstrated when Mason came to visit during
his December school break. My stepson, 11, asked Mason what he thought of

the hostage situation in Iran.
Mason said he hadn't heard much about it, and didn't think of it. Quinn

gave his limited version of what was happening, and finished with, "Don't you

think every American should be concerned and care about them?" Mason's

reply was, "Are they Jewish?" It was obvious that he was willing to worry

if they were Jewish, but if not, he couldn't care less.
The Rockland County Family Court in New York decided that Mason, since

he is "used to" the ultra-orthodox lifestyle, should remain with his mother

and visit with me and my new family on specific occasions. It hasn't worked too

smoothly yet, but we are hopeful that as time wears on, some of the problems will

get ironed out. In the meantime, although the court order requires it, Mason

is getting no psychiatric or psychological counselling; I only connect on the

telephone about one-third of the time; and my son is still being taught that I

am not a good person. Finding a child is no guarantee that everything will be

fine.
Indeed, according to a newspaper article from the Casper Star-Tribune of

December 3, 1979, "The body of Christine Sutherland was found floating in the

North Platte River near Glenrock early Sunday morning. The 9-year-old girl

was abducted from her Casper home early September 16. Several duck hunters

spotted her clothed body floating in the river just below the Dave Johnston
Power Plant, said Jim Johnson, a Converse County undersheriff." When Christine
disappeared, a child stealing warrant was issued.
There are those who claim that this is a problem that States can and should

deal with on their own. Our response to this idea is an emphatic, "It can't be
done." Even in States such as California and Wyoming, which have made a con-
certed effort to stem the tide of child snatchings, there are no real resources
available for in-depth searches. In December of 1976, CRI contacted every State's
attorney general in the United States of America, requesting information on cur-
rent child snatching laws. The following excerpts from some of their responses
indicate the inability of individual states to cope with their child snatching
problem:
Alaska.—"District attorneys in Alaska currently do not prosecute for child

stealing * * * because of the domestic nature of the offense. We encourage the
efforts of your organization."

District of Columbia.—"The District of Columbia laws do not specifically pro-
scribe childstealing. Childstealing can only be reached indirectly, e.g., through
contempt proceedings * *
Delaware.—"In practice, prosecution * * * is rare (estimated three cases

yearly) for several reasons. First, a custody order must have been obtained . . .
without an adjudication, the Family Court is powerless to act. Second, when a
child is taken out of state. . . in most circumstances jurisdictional problems pre-
vent return.-
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Iowa.—"Concerning this problem * * * from a general standpoint I can as-
sure you that it is one of major proportion. The occurrence of the problem in this
state is widespread * * *.
"I receive an average of one or two calls per month * * * from broken hearted

and/or outraged parents who have been victimized by these abductions and have
suggested to each and every one of them that the only solution that I can foresee
as being efficacious would be federal legislation so as to involve investigatory per-
sonnel at the national level * * * (T) he majority of these cases involve the cross-
ing of states lines and, therefore, state legislation in the field is oft-times mean-
ingless.
"(F) oreign jurisdictions do not honor a custodial award * * * from another

state. All too often—which is to say in most cases the foreign state will make its
own determination * * *.
"It seems grossly unfair to me * * * to permit a non-custodial parent to 'abduct'

a child * * * take the child to a foreign state, and force the custodial parent to
litigate anew the issue of custody * *
Kentucky.—"Kentucky * * * does not keep statistics * * * but does recognize

custodial interference to be a problem, especially in those instances where the
* * party absconds with the child to another state."
Montana.—"We would agree with you that this has become a serious problem

nationwide."
Nevada.—"In 1975 the Nevada legislature added a new section * * * which

provides: 'Every person * * * who * * * detains, conceals or removes (a) child
from a parent * * * is guilty of a misdeameanor.'
"To my knowledge, no one has been prosecuted under this provision since its

enactment."
New Hampshire.—"* * * (A) proceeding for contempt is the only method in

New Hampshire by which to resolve this problem and that as I am sure you are
aware does not customarily allow extradition."
New Mexico.—"My answer is forced to be in the negative; at the present time

New Mexico does not have a statute which addresses this problem."
Even the States which have made every effort to protect children from child

snatching are unable to do much once the child is taken out of State. Even after
filing a State felony warrant and entering it on the NCIC, the abducting parent
is rarely found. If by some fluke the child is located, he or she has usually been
with the abducting parent for a substantial length of time, and there is a tend-
ency to favor the "local yokel," even though that parent wrongfully brought the
child into the jurisdiction. It is at best a sad comment on our times that our
judicial system allows a thief to keep what he has stolen.
One major legal obstacle would be eliminated if the child snatcher could belocated before having the opportunity to establish jurisdiction in a new State or,as in my own case, before the child has become "accustomed" to the new lifestyle.In those rare instances in which the child is located and returned (eitherthrough the courts or, more commonly, by resnatching), there is no guarantee thatit won't happen again. We estimate that roughly one-fifth of the cases in our filesinvolve multiple abductions.
Our concern today is that Congress now has a very logical and clearcut oppor-tunity to eliminate the loophole in the current Federal kidnap statute whichallows an estimated 100,000 children annually to be abducted and concealed. Foryears, our members (among them thousands of child-snatching and child restraintvictims) have looked to Congress for a clear, meaningful and compassionate solu-tion to the plight of the thousands of children placed in these untenable positionseach year. It is our sincere hope that this opportunity for the Senate to act forprotection of children and family unity will be given the in-depth consideration itso justly deserves.
We cannot stress too strongly that child snatching and child restraint areclearly abusive actions. In the small town of Tishomingo, Okla., in 1976, 3-year-old Cody Cain was killed when his father snatched him and the speeding car over-turned in flight. Cody's father died the following day.
Although we are often asked how we could intend that parents be prosecutedfor taking their children out of love, quite frankly we have never once found acase in which a child was restrained or abducted which has bettered the child'sconditions. To the contrary, these children are taken from what they know as"home" and are forced to live like fugitives, usually moving frequently, and oftenhaving to adjust to new homes in the abducting parent's attempts to remain un-
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found. If love is the parent's true motive, he or she would find a way to work

within the system for the child's best interest.
There is an abundance of psychiatric evidence that parental deprivation is emo-

tionally crippling. Knowing that Congress has supported so many programs to

improve the conditions of children in the United States, and the true concern

you all feel for children in single-parent-home situations, we feel confident that

you will give support to the Parental Kidnapping Prevention Act of 1979. CRI

made proposals along these lines as far back as the summer of 1975, and we are

delighted to have S. 105 and H.R. 1290 before Congress.
There are a few reservations we have about the Senate version of the act

(5. 105) which we would like to express and explain here.
First, S. 105 addresses only those cases of child snatching and child restraint

in which a custody order was violated. This is of great concern to us for two

reasons: First, because over 70 percent of the cases in our files occur prior to

issuance of a custody award, and second, because it requires a Federal agency

to determine whether a custody order is valid and binding. It has been our im-

pression that the Federal Government does not wish to become involved in mak-

ing or enforcing custody orders, and essentially that is what S. 105 will require.

Additiontlly, we feel that consistency and uniformity in the enforcement of

custody decrees is essential. This should be done as suggested in S. 105, by in-

cluding a section under title 28, chapter 115, section 1738, which would call for

full faith and credit in custody among the individual States. With the inclusion

of this section, the common practice of "court shopping" should be greatly

reduced. Coupled with the bill's criminal provisions, this provision would largely

eliminate the temptation to abduct the child in hopes of a more favourable cus-

tody decision in a new state (even though this does not appear to be a major

motive for child snatching). It should be noted, however, that as presently

written, the "home State" shall be the State in which the child has most recently

lived for 6 consecutive months (or since birth, if under 6 months of age). Because

it may realistically take more than 6 months to find the child, this could give

jurisdiction to the fugitive State. We feel that this is in conflict with the basic

intention of the Parental Kidnapping Prevention Act, and would like to suggest

that this specific clause be changed to define that the "home State" shall be the

State in which the child has most recently lived for 6 consecutive months, except

that in the case of child snatching or child restraint the "home State" shall be

the State in which the child has most recently lived for 6 consecutive months

prior to such abduction or restraint. In this way, we feel that parents and child

alike benefit.
In the spring of 1977 issue of CRI's newsletter, "Our Greatest RESOURCE * * *

Our Children," it was pointed out that what was needed to deal with the child

snatching problem was a multifaceted proposal which would deal with custody

jurisdiction and criminal prosecution for child snatching. The Parental Kid-

napping Prevention Act of 1979 does just that; we hope sincerely that the Senate

will take this opportunity to resolve the very common and very complicated prob-

lems of child snatching and child restraint.
We are appending copies of several articles which have appeared in "RE-

SOURCE" over the past 5 years, which we hope will be of interest and assistance.

In conclusion, we would like to restate that the foregoing is a very brief

description of some of the problems involved in child snatching and child

restraint cases, as well as a discussion of some of the farreaching results that
these actions have on children. Please bear in mind that thousands of families

are adversely affected by these actions each year, and that the only logical solu-

tion to them is comprehensive federal legislation to guard against child snatching

and child restraint, and to facilitate the enforcement of state custody awards.

But mostly, please keep in mind that while professionals and parents have a hard

time untangling these issues, the real victims are the ones least able to deal with

such problems—the children.
CRI receives letters from young children who are worried, even terrified, that

they may be victims of child-snatching. In closing, we would like to submit one

such letter from a 9-year-old boy in Mississippi:
"Dear Children Rights, I would like to know how old you have to be to decide

whom (mother, father) you want to live with.

"And if you decide go with your mother what if your father tryies to take me

away from my mother what can I do stop this?

"Please write to me, Mickey."
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PREPARED STATEMENT OF ARCHIBALD ECCLESTON

My name is Archibald Eccleston. I am legal counsel for Parents Without Part-
ners, Inc. and a senior partner in the law firm of Eccleston and Seidler located in
Baltimore, Md.
Parents Without Partners, is a nonprofit, charitable, educational organization

comprised of approximately 175,000 members, all of whom are single parents.
On behalf of Parents Without Partners, and as an attorney with an extensive
family law practice, I appreciate the opportunity to address this subcommittee
and to lend our support to Senator Malcolm Wallop's Parental Kidnaping Pre-
vention Act, Senate bill 105. "Child snatching" is horribly damaging emotionally
to those children subjected to this traumatic act and quite often physically dam-
aging. The magnitude of the phenomenon is, I suspect, much greater than many
people believe. The Library of Congress estimates that more than 25,000 child
snatchings occur annually. Private groups who monitor child snatchings estimate
that as many as 100.000 occur annually.
The Uniform Child Custody Jurisdiction Act, which is now the law in most of

our States, is a step in the right direction, but obviously insufficient to resolve the
problem. As someone who is familiar with child snatching, both as legal counsel
for the largest single parent organization in the world and as a practicing attor-
ney involved in a number of these cases, I have been actively interested in all
legislation concerning child snatching. I truly believe that Senate bill 105 is the
most comprehensive legislation on this subject introduced to date. To review the
precise proposals in Senate bill 105 with this subcommittee would be like carry-
ing coals to New Castle. However, the provisions which bring the Parent Locator
Service into play; the utilization of certain portions of the Uniform Child Cus-
tody Act; the insistence upon full faith and credit for state child custody deter-
minations; and the addition of the proposed section 1203 to the "Lindbergh Law"
( title 18, United States Code, section 1201 et seq.) constitute the proper coalition
of factors required to properly address and resolve the problem.
With the increased occurrence of divorce in our country, the problem is an

ever-increasing one. In a domestic case ray office handled, I witnessed the unfor-
tunate spectacle of a 6-year-old boy being hospitalized with bleeding stomach
ulcers as a result of his being snatched back and forth between warring parents.
Multiply this episode thousands upon thousands of times each year and you will
have an approximation of the severity of this horrendous, national social
problem.
In order to give the subcommittee an idea of the roadblocks and frustrations

encountered by a parent whose child has been taken, I would like to cover some of
the more salient points of a copy of a letter I received recently from a mother
in South Dakota requesting help. Her child, a boy of 8 years of age, was spending
a regular 2-day visitation period with his father which commenced on May 25,
1979 and ended May 27, 1979. On May 28, 1979 when the child was not returned,
his mother frantically contacted relatives of her ex-husband in Nevada, Cali-
fornia, and Colorado. They had not heard from her ex-husband at that time. On
further personal investigation she found that he had quit his job, moved from his
apartment, and cancelled his phone service—all on May 25, 1979; the day he left
with their son. On May 29, the mother contacted her attorney to determine what
steps could be taken. She was informed by her attorney that he could not be of
any assistance and that she must solicit the assistance of the state authorities.
She then proceeded to contact the State's attorney's office where she was advised
that they would "look into it". They gave her very little encouragement, stating
that it was strictly a civil case. On June 5, 1979, she filed a missing person report
with the Sheriff's office and with the police department. She also filed reports
with the Department of Social Services and Child Custody Agency. In early June,
on her own, she sent change of address cards to her ex-husband's creditors hoping
she might trace his whereabouts in that fashion. She did finally trace her ex-hus-
band as far as Utah and forwarded that information to the State's attorney in
South Dakota.
On June 27, she wrote the Governor and was informed that this matter was

not under his authority. The Governor forwarded a copy of her letter to the
State attorney general. A letter from the attorney general advised her that he,
too, was unable to help and he forwarded a copy of her letter to the county state's
attorney. The mother then contacted her U.S. Senator who replied and informed
her that his staff had contacted both the Federal Bureau of Investigation and
the South Dakota Division of Criminal Investigation. On July 19, she again
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contacted the State's attorney to inquire what could be done. He suggested that

she contact her local State Senator regarding State legislation. She was then

advised by an attorney of a South Dakota law which had been passed on July 1,

1979 regarding child snatching. She was subsequently advised that the law did

not apply to her since it was passed on July 1, 1979 and her son was taken on

May 25, 1979. In addition, because the law was applicable only in situation
s

involving noncustodial parents who take or entice away their unmarried mino
r

children from the custodial parent without prior consent, she was advised tha
t

it would not apply to her case because her ex-husband merely failed to 
return

the child after prior consent.
On August 17, the distraught mother, on her own, contacted the schools in t

he

area in the belief that they might have received requests for her son's
 school

records from other schools. She contacted her son's doctor in the event that
 his

health records had been requested. She contacted the register of deeds in Rapi
d

City and Pierre in the event they received requests for her son's birth certifi
cate,

believing that these might be required if her son were enrolled in a new
 school.

On August 21, 1979, again on her own, she completed and mailed 483 "re
ward

posters" offering $1,000.00 reward for information regarding her son. S
he sent

these to people involved in her ex-husband's usual occupation, elementa
ry schools,

unions, State departments of education, sheriff's offices and police de
partments

in all areas where her ex-husband had relatives.

On August 28, 1979, the Las Vegas Police Department contacted th
e Rapid

City, South Dakota Police Department and the Pennington Count
y sheriff's

office to determine if there was a warrant issued for the ex-husba
nd. They had

received a poster from a school and were investigating. When they were
 informed

by the sheriff that there was not a warrant issued, they advised th
at there was

nothing they could do. Her local State's attorney told her he wou
ld "continue

checking into the matter".
On August 29, she received a telephone call from a woman who 

worked in

Las Vegas with her ex-husband, and who was interested in the
 reward. The

mother once again contacted the sheriff's office and the State's attorn
ey's office

for help. She was informed that nothing could be done and it was up
 to her to

"steal" her son back. The following morning the mother and 
her brother flew

to Las Vegas only to learn that her ex-husband had seen a poster 
that day and

had left the area, possibly for California.
On September 4, 1979 she contacted a judge in South Dakota and as

ked that a

warrant be issued for her ex-husband for contempt of court on the 
basis that

her ex-husband had been enjoined prior to the May 25th visitation f
rom removing

the child from the State of South Dakota. The judge advised her
 that because

her ex-husband was out of the State that he could only issue an 
"immediate

custody order".
On September 5, 1979 the mother prepared and mailed an a

dditional 250

posters to California. On September 18, 1979 a call was receive
d from a woman

in California who advised the mother that her ex-husband had been
 staying with

her, was carrying a gun and using hard drugs. She was advised 
that her son

was "emotionally disturbed and neglected, totally withdrawn, wo
uld not play

with other children and sits and stares as though he is hollow". The
 mother again

contacted all of the authorities, the State's attorney, the sherif
f, the police de-

partment, the Department of Social Services and the Federal
 Bureau of In-

vestigation as well as the local Judge. Again, she received the
 same answers,

"sorry, there is nothing we can do".
I quote for you the last paragraph of that mother's letter:

"* * * [t]he anger and frustration from being bounced aroun
d and told

SORRY, over and over again are nothing compared to the very re
al pain, anguish

and torment that I feel without my son. It is an agony that 
is tearing me to

pieces. I have obtained another 500 posters and I will start a
gain. Someday,

somewhere I am going to find my son and have him home aga
in. I will never

quit. I have had to work two jobs for the past three months to 
pay for attorney's

fees, posters, and wasted trips out of state. Perhaps by kee
ping so completely

busy I might just keep from going insane. Thanks for listeni
ng to my story.

I cannot truly understand that any human being should have to
 go through such

a nightmare when proper legislation could serve to curb
 and correct child

snatching."
She concludes by asking for help and seeking legislation so 

that all children

everywhere in single parent households may live normal, dece
nt lives without

these traumatizing experiences.
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The facts in this case are not atypical, but represent cases which are occurring
daily in our country. For myself, for Parents Without Partners, the organization
I represent, and for all parents and children who have been subjected to the
brutalizing and degrading act of child snatching, I earnestly request your most
serious consideration and support for the passage of this important legislation.
As Senator Wallop so aptly stated, "The price of waiting is too high in human
terms for our legislators not to take the initiative in finding a solution to the
child snatching problem". I believe that Senate bill 105 represents that solution.

It is inconceivable that anyone who has been witness to the terrible trauma
inflicted upon our children by child snatching could fail to actively support the
enactment of Senate bill 105 and attempt to bring a halt to this practice. Without
the passage of Senate bill 105, there .sitmply is no effective deterrent, as either
the State or Federal level to prevent parents pursuing custody by child snatching
without fear of punishment.

PREPARED STATEMENT OF HAROLD H. MILTSCH

I welcome this opportunity to testify today before the Criminal Justice and
the Child and Human Development Subcommittees regarding the Parental
Kidnaping Prevention Act of 1979.

Unfortunately, my wife and I know firsthand how badly such legislation is
needed. In 1977, my wife and I, and even more especially, our 7-year-old son,
became victims of parental kidnaping when he was stolen by his natural father.
There was absolutely no reason why we should have been prepared for such

an eventuality. There had been no domestic quarrels. And the court had grantedvisitation privileges that had seemed to be satisfactory to all parties.
Our first realization that our child had been kidnaped came when he was

not returned by the agreed-upon time. Subsequently, a note left behind pro-
claimed the harsh reality that we were quite possibly never to see our son again.I assure you, your worst imaginings cannot conjure up our feelings at that
moment.
We moved swiftly—but just as swiftly learned the crushing truism that theavenues for interstate law cooperation were very limited. In desperation, wepursued the only apparent course open to us—the hiring of private investigators.$10,000 later, we were virtually where we had started. Actually, we were luckier

than most parents who find themselves victims of a parental kidnaping.
For one thing, our local district attorney and his staff, as well as our localpolice, were determined to locate our child. For another, I was able to applymy marketing communications expertise in the form of a mailing to schoolsin the areas we now suspected our son was being kept. Ultimately, the dogged-ness of all concerned resulted in the return of our son.
One fact loomed crystal clear as details on the kidnaping plot became avail-able. Our son's natural father was strongly influenced by the belief that thepolice would not investigate. I realize that my son's return was only achievedthrongh a combination of luck and dedication beyond the call of duty on thepart of some local law enforcement officials.
And that many or most other parents going through the same ordeal areunlikely to have their child returned under the conditions that prevail today.I resolved to do something about the situation. And, after much research anddiscussion with law enforcement officials, private investigators, victimizedparents and other concerned parties, STOP PARENTAL KIDNAPING wasorganized.
The purpose of the organization is to provide positive assistance to victimsof parental kidnaping. We are attempting to devise techniques that representpractical alternatives. Communiques from and conversations with Federal lawenforcement officials, psychologists, local law enforcement personnel and, ofcourse, victimized parents, leave no doubt that parental kidnapings are todayrunning rampant in our country.
The anguish of the parents and irreparable emotional destruction of the kid-naped children is pitiful and unacceptable. Everybody agrees with the situation,but seemingly no one can help!
The efforts of our organization to find kidnaped children through the ReturnOur Children newsletter represents a very small drop in a very large bucket(Although, at least it represents hope . . . something desperately needed byvictimized parents who have exhausted their financial and emotional resources

•
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in vain efforts to locate and get their children back.) It is S. 105, the Par
ental

Kidnaping Prevention Act of 1979, that offers the kind of help and ho
pe that

is of a size and dimension to be meaningful.

Perhaps the greatest asset that this bill provides is : It makes par
ental kid-

naping a violation of a Federal criminal statute. This, in itself, will un
doubtedly

serve as a deterant. Lawyers will no longer be tempted to advis
e clients to

involve themselves in kidnapings. Parents who are consideri
ng such a crime

may be awed by the fact that Federal mechanisms such as th
e FBI will be

moving against them. Although Federal legislation and inter
vention through

Federal agencies such as the FBI provides an immedia
te solution, still other

techniques can bp implemented on a long-range basis, th
ereby alleviating total

"big brother" reliance on federal laws.

Victimized parents who have been fortunate enough to
 be reunited with their

kidnaped child undoubtedly find themselves awakene
d many nights by their

child, deep in a nightmare, screening: "Don't take me
; please don't take me."

The horror of a kidnaping remains with that child fo
r the rest of his life. These

horrors and trauma must be explicitly detailed so that 
everyone who is involved

in a parental kidnaping can come to a clearer understa
nding of how devastating

the crime really is.
Our organization, STOP PARENTAL KIDNAPI

NG, intends to launch an

educational program via our newsletter, news rele
ases, magazine articles, tele-

vision appearances, and other media. But passage 
of S. 105 is a giant step for-

ward that must become law in order to put te
eth in our efforts. And in the

efforts of all others who would seek to stop—or
 at least slow—the hideous and

lasting emotional damage perpetrated every time
 another child is kidnaped from

his home and loved ones.

[Whereupon, at 1:01 p.m., the hearing recessed to
 reconvene at

2 p.m. the same day.]
AFTERNOON SESSION

Senator MATHIAS [acting chairman]. The subcommitte
e will come

to order.
For the benefit of those in the room who are not r

esidents of the

Washington metropolitan area and who may not be 
familiar with

the customs of the natives here, the delay in our 
resumption, which

is supposed to have been at 2 o'clock, does not res
ult from the fact

that three martini lunches are served in the Senate 
but from the fact

that at precisely 2 o'clock we had a rollcall vote f
ollowed by another

one at about 2:20. So these were unavoidable dela
ys. I 'apologize for

them, but they were beyond the competence of the 
Chair to avoid.

Now our next panel will include Mr. Donald E
. Clevenger

' 
of

Fathers United for Equal Rights and U.S. Div
orce Reform; Mr.

Tom Alexander, Jr., national president, Men's E
quality Now of the

USA, and executive director of Male Parents f
or Equal Rights and

Mr. George F. Doppler, national coordinator, 
National Council of

Marriage and Divorce Law Reform and Justice 
Organizations.

PANEL OF MALE RIGHTS OFFICIALS:

STATEMENTS OF DONALD E. CLEVENGER, FAT
HERS UNITED FOR

EQUAL RIGHTS AND U.S. DIVORCE REFORM
; THOMAS ALEX-

ANDER, JR., NATIONAL PRESIDENT, MEN'S 
EQUALITY NOW OF

THE U.S.A., AND EXECUTIVE DIRECTOR, MAL
E PARENTS FOR

EQUAL RIGHTS, AND GEORGE F. DOPPLER, 
NATIONAL COORDI-

NATOR, NATIONAL COUNCIL OF MARRIAGE AND
 DIVORCE LAW

REFORM AND JUSTICE ORGANIZATIONS

Mr. ALEXANDER. My name is Tom Alexander. Since
 people often ask

why I have the accent I have, so as not to confu
se anybody, I will



88

explain it very quickly. I was born in California, but I was raised in
England, and I now make my home in the State of Delaware.
I kind of feel that I am in much the position of many of the parents

of whom we are speaking today, inasmuch as the factors that I would
be required to do something of value was thrust upon me at 2:30 yes-
terday afternoon. This is about the situation that most of our parents
find themselves at any time. The expectation of having one's children
torn from one's bosom is not there in the average individual as they
make their home within the United States.
The problem as I have been able to observe it as the executive direc-

tor of the local organization and as the national president of some 230
affiliate organizations across this United States is that where as we
believe that we are living in a society which truly recognizes our rights
to life, liberty and the pursuit of happiness, we find we are not because
all the things that are of value to us, our home, our employment and
our children, are subject to be suddenly snatched from us and too
often by that very person in whose bosom and trust we have resided
for many a year.
The difficulty that I have, of course, is to try and bring to life to you

the problems that I have seen on a day-to-day occurrence. While there
are many opportunities to pick at the precise specifics of the bill, it is
the heart and essence behind it as a natural fact people who are being
abused on a day-to-day basis. Now those people that are being abused
are not merely the children, but also the parents, many of whom who
are Vietnam veterans who have come to me and said, "What was I fight-
ing for?" I question what they were fighting for if their very soul has
been torn away from them. A person who steals my purse steals noth-
ing but money. A person who slanders me steals my honor. But they
who steal my children steal my very soul, my future, my inheritance,
or my progeny.
I don't wish to take too much time, but let me quickly recite a few

facts with respect to the Uniform Child Custody Jurisdiction Act.
I am delighted to see that 39 States have adopted the act, but you

would be amazed at the number of letters that I received in my office
weekly, and the telephone calls that I receive weekly from lawyers
and others who ask what to do when a child has been snatched,
whether it is the client, or their own child or their grandchild or their
niece or whatever it is. The simple fact of the matter in the one land-
mark case that finally made it into the Federal court, the case of OliviaAnn Katage versus Davian S. Katage, with reference t41 the child,Bitter Katage, age 3, the U.S. District Court, Eastern District of New
York, finally recognized that there might be a problem that theyshould be addressing.
The only reason that it became a case for the U.S. district court wasthe simple fact that the child had been taken from New York over toYugoslavia. But what is more interesting is that upon research of therecord, we found that the child had in actual fact lived all its life inthe :State of New York, and on July 1, 1977, been taken to the State ofCalifornia. Now remember that both the State of California and theState of New York had adopted and had at that time adopted the Uni-form Child Custody Jurisdiction Act.
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The simple fact of the matter was that within 45 days Mrs. Bitter

had filed a petition for custody in the State of California and in less

than 21/2 months, the date is September 26, 1977, the State of Cali-

fornia had awarded custody to the mother, Mrs. Olivia Ann Katage.

Now this is an example of how States do not follow the Uniform Child

Custody Jurisdiction Act.
On the other hand, I do have a situation where the State of Cali-

fornia does follow it. It depends who is down there to enforce the

Uniform Child Custody Jurisdiction Act. This one happened to be

the case of a fellow by the name of Ken Taylor who had received
custody in the State of Delaware. The child had been taken to the
State of California. We took the custody order of the State of Dela-
ware to California, registered it in the County of Los Angeles. We
took it over to the sheriff's department and showed them the order,
gave them our indication and best judgment as to where the child was
and by 4 o'clock we had that child back.
Now, I would like to make a comment with respect to that child.

The child was 5 years of age. As of 5 minutes of leaving the sheriff's
substation, that child said, "You know something, Daddy? This means
I get to choose who I shall live with." These children are not insensi-
tive. They have a better concept of justice, it appears to me, than the
FBI, or HEW has, from the remarks that they made earlier today.
But what is even more interesting is that by the time we took the

child back to the State of Delaware, 10 days after we had recovered
the child, the State of California filed a reciprocal enforcement of
support act against the father. It was 2 months later that he finally
had to go to court to say to the court, "Look. I have my child. Why is
the State of California asking for support?"
The reason I tell that story is because there is one thing that is being

overlooked along the way. The subsidizing of child snatching is actu-
ally occurring through the welfare departments, because if a parent
realizes they can snatch a child, go to a foreign State and go on welfare
as this woman did, and as in so many cases that I have been involved
with, Jim Mullican, from Maryland to the State of Florida. We were
down there within the day of the child arriving there. The State of
Florida enforced the order in the County of Broward. I forget the
town name there now. But we found out that when we picked the child
up, the child was in the care of a distant person and the mother was

actually out at that time applying for welfare.
In the case of a young fellow by the name of Tom Mullins, there

was actually a custody petition that had been filed in the State of Dela-
ware. The father had responded and was contesting custody. Before the

hearing was heard, Mrs. Mullins took the child to Oklahoma—Colgate,
Okla. In that State the judge said, "Well, since the father went out

there to take interest and to see how his child was, the judge said they
would have a custody hearing as they were both there and promptly

awarded custody to the mother." In addition to that, he ordered $300

in support. That mother also was on welfare by the time he got out

there to pick the child up.
Now the simple fact of the matter is that the Uniform Child Cus-

tody Jurisdiction Act by itself is not sufficient. We do need Federal

help. We must have Federal help, Senator. I hope you can convince the
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rest of the members of the Senate and the rest of the Members of the
House that we need this help now, not next year, the year after, buttoday.
But there is another area that your bill addresses which is most es-

sential and that is the consideration that when a parent crosses a Stateline that visitation shall not be denied. The denial of visitation how-
ever, is the area that causes the greatest degree of trauma to children.
These children are entitled to know that their parents truly do love
them and want to see them.
Let me recite to you a case which is the case of Edward Lawrence,

coming out of the State of New York. This gentleman was divorced by
his wife when she removed the children and went to the State of Flor-
ida. The child, there are two children involved, a Steven Andrew
Briggs and Elizabeth J. Briggs, or more correctly, Lawrence, since he
is the natural father and they were married at the time of the birth
of the child. Our problem there is that although there was a custody
order and visitation orders, the mother has absolutely denied visitation.
I am aware of this through my own knowledge and I was in Sarasota
when the father attempted to visit.
I am also aware that there was an attempt to obtain an attempted

kidnapping warrant against myself when I was simply there to make
sure that the child or children were indeed alive. However, in this par-
ticular case, the State of New York has a statute which says that the
denial of visitation shall be sufficient to limit the payment of support.
As of June 28, 1979, there was $2,436.16 in escrow in the State of New
York. But I was informed just the other day, by Mr. Ed Winter, one
of our attorneys, in Florida, that the judge in Sarasota has since
awarded adoption rights to the mother's present husband.
Now, sir, I say to you that if we can deny visitation rights and

we can ignore the rights of a parent to that extent, then we are in
desperate need of the Senate bill 105. I don't feel that I should take
too much of the time of the committee, because I am sure that they
have had plenty of examples placed before them. However, I would
like to offer two more.
Don McCready is a gentleman who had visitation rights in the

State of Tennessee. The mother disappeared and was eventually found
in the State of Pennsylvania. Over 10 years he was denied access to
his children. Those children today are approximately 19 and 13 years
of age. But he was assisted, incidentally, by the mother's second hus-
band. The only reason that man has visitation at all with his children
is because that woman's second husband came to me for help and
when I found out what the situation was, I asked for his permission
to get in touch with the father.
The father didn't know that his children were living a mere 40 milesaway. The father was by that time in the State of New Jersey. Now

the second husband is also having trouble visiting with this child.
I can't help but feel that 

Senator MATHIAS. With the same wife?
Mr. ALEXANDER. With the same wife. I can't consider that is poeticjustice. YOU see-
Senator MATHIAS. Poetic injustice.
Mr. ALEXANDER. Poetic injustice, yes, sir.
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You see, one of the problems that I run into, and I see so often, is
that we as men very often enjoy mounting upon the white horse,
seizing our white shield and galloping off in the defense of women.
It is fantastic for our ego. Even I stop and help women on the road
who have a flat tire. I struggle hard not to. [Laughter.] The simple
fact of the matter is that sometimes we abuse what is the intent of the
statutes. I have seen this happen in talking to the various staff mem-
bers. I understand that there is an attempt to limit the penalties or
even to totally remove the penalties from this bill, but those penalties
are essential if it is to be something more than just few words of
wisdom written upon a piece of paper.
Senator MATHIAS. Those provisions are in the nature of redemption

after there has been 
Mr. ALEXANDER. I agree. I am very glad to see that there is an

opportunity to purge one's self so that we don't see too many men and
women in jail. Because even though in the State of Delaware where
we have the critical spacing for men, I think that if this act were
to pass, we would find we would have to build a new prison for women
also.
The other case I would like to give you, sir, is a case of David

Recosh. In actual fact, his correct name is David Clavens Recosh.
If ever a man was liberated, this man is because he adopted his wife's
former maiden name and hyphenated to his self.
So, I am waiting to see his petition for divorce when he will be

allowed to take again his bachelor name.
He has two children, age 11/2 and 4. Although he makes his home

in the State of New York, in the city of Buffalo, and incidentally, as
a research biologist there, the simple fact of the matter is that the
mother managed to get him served with a separate maintenance and
custody order in the State of New Jersey. The day that was served, she
moved out of New Jersey and went down to Maryland. We chased
through three States to find this woman again, and when we closed
close to her place in Charles County, in Maryland, your State, sir, al-
though we had registered the Uniform Child Custody Jurisdiction
Act in Cecil County, we took it down to Charles County and although
the law in the State of Maryland says that it shall be registered in any
State, we were unable to get the sheriff's department to act without
first going to court to seek a judge's approval to seize the child and
honor the order of the State of New York.
In the process of attempting to get the ear of the judge, lo and be-

hold, our bird had flown again. She was in Bergen County, N.J., by
the time we caught up with her and we are fortunAte-that on this par-
ticular instance, in the first case of a Uniform -Child Custody Juris-
diction Act placed in the State of New Jersey, she was seized by the

heels as they say.
Senator MATHIAS. That shows what happens to people who leave

Maryland, particularly Charles County, Md. [Laughter.]
Mr. ALEXANDER. I believe, sir, that there are a couple of small items

that should be mentioned and that is this—and I realize that you are

an attorney, sir—but I have heard 
Senator MATHIAS. I used to be.
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Mr. ALEXANDER. Used to be. I have been asked by my bar associa-
tion why I don't take the bar exam, but I have so much fun throwin,
stones at them.
I have noticed that lawyers and judges essentially have encouraged

child snatching. I hope that by making it a Federal offense that we
may at least prevent the lawyers from encouraging child snatching,
and perhaps we might even encourage judges to cease recommending,
"Well, your only solution." Incidentally, in the State of Virginia, in
a case of Steven Malloy, where we brought an order from the State of
Massachusetts and asked the judge in Falls Church, and my colleague
here, Don Clevenger told me which judge to go see in the hope that we
could enforce the order. He told me after 45 minutes, "Well, Mr. Alex-
ander, I am terribly sorry we can't help you, but I am sure you will
find a way."
The answer to that was, yes, we did find a way. We seized the child

3 hours later and sweated it out while we were waiting to cross the
bridge at Rocky Point, Md., into Maryland.
Senator MATHIAS. Point of Rocks, Md. ?
Mr. ALEXANDER. Point of Rocks.
Senator MATHIAS. Point of Rocks.
Mr. ALEXANDER. The bridge was being repaired at the time, sir, and

we were in high dungeon when we heard the sound of a siren which
eventually turned out to be an ambulance. But I would like to point
out that in every instance that I have personally recovered children,
excot one, the mother has found that the desire to settle in some for-
eign, distant State dissipates and they are quite happy to return to
the area which was formally known as their marital home.
I thank you for your time, sir.
Senator MATHIAS. I might say that you can feel lucky you weren't

living 100 years or so ago, because at Point of Rocks, Jubal Early
and the Confederate cavalry passed freely without using the bridge.
Mr. ALEXANDER. Oh, I would like to add one other point, if I may,

since we are talking in terms of history.
Senator MATHIAg. Would you mind holding that point because our

time is limited. Let me go to Mr. Doppler and then we will come back
to you. I have some questions for you.
Mr. DOPPLER. I am George F. Doppler, of Broomall, Pa., national

coordinator of the National Council of Marriage and Divorce Law Re-
form and Justice Organizations which is a coordinating effort for 165law reform, men's rights, and fathers' rights organizations throughoutthe Nation. I am director of my local organization, the Family LawReform and Justice Council of Pennsylvania, State legislative chair-man for FACE, Father's and Children's Equality and PennsylvaniaState legal research coordinator for Parents Without Parents, Inc.Senator MATHIAS. Mr. Doppler, I don't want to interrupt you. Yourstatement will appear in full in the record at the conclusion of youroral statement. If you could summarize it for us, I think we would-Mr. DOPPLER. Well, it is rather difficult for me to do at this point.This will not take too long. May I read this then?
Senator MATHIAS. Yes, if you will.
Mr. DOPPLER. I am a 13-year divorce reform, men's rights veteranwith experience or association with several thousand domestic rela-tions cases, most of this concerning parent-child problems.
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I am not a parent who has had his children snatched from him, so
perhaps I can and do see this problem from a different angle. I have
had my two oldest children turned against me, not seeing one for 7
years and the other for 9 years. So I do know and understand what
it is like not to have the life of your children.
I am not satisfied that S. 105 is the answer to this problem and I

would like to direct my presentation to factors around child snatch-
ing. To me, child snatching is only a superficial surface problem with
the real problem being child custody practices as they are applied in

the United States. Take a judge who has a reputation as an outstand-
ing jurist in other areas of the law, put him or her into hearing do-
mestic cases and most do a complete flip-flop, many acting like stark-
raving maniacs.
The first leg of this problem lies with the county judge who in most

cases is generations behind his or her approach to family matters;
most likely has his mind made up in advance before he even enters a
courtroom. From a male point of view the county courts have a notori-
ous and infamous reputation. Most child custody court sessions are a

farce, just window dressing to make the male parent think he has had

his day in court which in most cases is a sham. I would like to read a

quote from the "Minnesota Family Law Practice Manual" which is

used to direct attorneys in that State.

Except in very rare cases the father should not have custody of the minor

children of the parties. He is usually unqualified psychologically and emotionally;

nor does he have the time and care to supervise the children.

A lawyer not only does an injustice to himself, but he is unfair to his client,

to the state, and to society if he gives any encouragement to the father that he

should have custody of his children.
A lawyer who encourages his client to file for custody, unless it is one of the

classic exceptions, has difficulty collecting his fees, has a most unreasonable

client, has taken the time of the court and the welfare agencies involved, and

has put a legal burden—and has put a burden on his legal brethren.

While the State of Minnesota might be so bold as to put this into

writing this is the attitude of just about every county court in the

United States. Just look at the child custody awarding statistics be-

tween parents and you will see that in some States fathers are awarded

custody in some 2 percent of the cases to a high of 6 percent and this

high is only that great because some mothers do not want custody.

These statistics alone should tell the world the child custody system

in the United States is sick, and they do.
In S. 105, there is a continual referral to the custodial parent

who in most cases will be the female parent who obtained legal cus-

tody through an unjust system. One of the goals of the Idaho Women's

Commission for 1980 is: "Prohibit granting custody of children under

any circumstances to fathers." With conditions like this, the attitudes

of our society like this, many fathers are not going to stay around and

wait for some court to take their children from them, they are going

to take their children and run. Also, there are many fathers today

who just will not put up with seeing their children left in an undesir-

able environment, court ruling or not.
Out of my experience in domestic relations cases, I have come to

learn that there is a certain group of parents who think that once

their marriage has turned bad the other parent is to have nothing to

62-925 0 - 80 - 7
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do with the children except to send money. When this is the femaleparent she has two legal means to enable her to move to any part ofthe United States and still collect her child support. The two legalinstruments I am referring to are: The Uniform Reciprocal Enforce-ment of Support Act and the Federal Enforcement of Support Act.I can think of no two other legal instruments which are encourag-ing child snatching and so effectively destroying the association withthe other parent.
I have been following proposed remedies to the child snatchingproblem for some time. Over the years, I have read some ratherextreme reactions to deal with this problem. I have great reservationsif S. 105 will really be effective in dealing with this social problem oris it just going to be another one of those "sweep it under the rug"type legislation?
I would like to bring to your attention just two cases of which Ihave knowledge:
A 4-year-old boy was held over an open, lit, gas jet by his motherburning off his nose, his eyes so badly burned the lids were gone, hismouth burned to a continuously open position, the whole face a solidmass of scar tissue. A doctor the father took the boy to said he didn'tsee how the child had kept from breathing so long, for had he, theheat would have burned his lungs and killed him. The judge stillawarded custody to the mother along with the other children.Let me ask you, if you were the father in this case, would you snatchthese children and run? In May of the year a young boy was injuredin a fall from a swing set breaking off four front teeth. The motherrefused to take the boy for proper medical attention to remove thebroken roots.
In September the father took the child from the mother, foundhim to be suffering from badly infected teeth, malnutrition and whatappeared to be physical injury to his sex organs. It was later proventhat the mother had allowed access of the boy to a homosexual. Themother filed suit for custody and it was awarded to her by the localcounty judge. The father refused to turn over his son to such a detri-mental environment, so the judge placed the father in jail until heagreed to waive his custody rights pending the outcome of an appeal.The judge said he intended to force the father to turn over the boyto the mother regardless of what anybody says.After spending 2 months in jail, the father gave in and told thecourt authorities where he was hiding the boy, and they came andtook the child back to this mother. If you were the father in this case,what would you have done? Should S. 105 become law the caseloadcould be staggering. I would like to present to the committee some ofthe State level steps we are proposing in Pennsylvania to deal withthis problem—reform legislation proposing:
First: A determination of custody made before the setting or award-ing of any child support.
Second: Upon the separation of parents with a child or childrenunder 18 years of age, the parent having possession of a child shall berequired to institute proceedings to determine custody, after the 21stday of separation, but before the 46th day of separation.
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Third: Legal jurisdiction in determining child custody shall be the
county or adjoining county within the State, of the marital domicile at
time of separation unless both parents have left that area. The archaic
common law practice, jurisdiction lies wherever the children are has to
be ended. This has been a major factor in child snatching and custody
shopping. Possession of the child or children has been too powerful a
weapon and it has got to be stopped. The place of marital domicile
will be unchanging, definite and can be fixed.
Fourth: The nonresident custodial parent shall have the right to

be informed of the living place, address, and telephone number of the

child or children from all available records.
Fifth: Then we have great interest today in joint custody and co-

custody arrangements which many parents are willing to go along

with and want, but is being looked upon with great disfavor by most

county judges. We are out for better custody arrangements, and cru-

sading against the use of sole custody.
Also, in Pennsylvania, we have an interfering with custody law

which is a criminal act that went into effect June 6, 1973. We expect

to make greater use of this law also using it in violation of visitation

time which in Pennsylvania is custodial time. We are part of the

States which have passed the Uniform Child Custody Jurisdiction

Act now joined by 40 States and pending in S more, which is a valuable

instrument in dealing with child snatching and enforcing continued

parental involvement.
The passage of this act by all 50 States will end the practice of

child custody shopping when there is a valid court ruling in custody

and we trust upholding of the original custody ruling. I regret I

cannot give my wholehearted support to the passage of this bill, in

support of my colleagues which are in favor of passage. But, I cannot

in all fairness wholeheartedly support this bill. There is not one of

us here today who does not agree that child snatching is a bad thing.

The real question is, "How shall we go about stopping it," and I select

a stronger State level approach.
For one thing, there is a serious shortcoming in the proposed bill.

It will not do anything for children hidden out within the same State.

It will only serve interstate problems. What about cases where the

parent remains in the same State? I have been associated with cases

where local authorities could not nor would not reveal location of the

children in the same county the other parent was living in.
The bottom line is in all of this the continued parent involvement

of the children until they reach their majority. Should S. 105 become

law we will still have to go back and change State laws to provide

information revealing where the children are living.
Family law is one of the most rapidly changing areas of law. Since

the advocates for a Federal antichild-snatching law began their cru-

sade, things have changed. We have passage of the Uniform Child Cus-

tody Jurisdiction Act which is almost passed in every State. Let's

work for passage in all States and see how this works. The next thing 
iwe need to do s get those county judges straightened out.

I would like to express my gratitude to Senator Wallop and the

other cosponsors of this bill for their concern in offering to help

correct a problem of so great a personal tragedy. Also, I would like
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to express my gratitude to this committee for inviting me here today
and having some input on this bill.
I would like to conclude with a short story. There is a story in the

Bible which tells about how when an unclean spirit was cast out of
a man, and this spirit being unable to find another person in which
to dwell, returned to the person from which it was cast, and finding
it's former house swept and garnished brought in seven more spirits
more wicked than himself, and the last state of the man was worse
than the first. I tell this little story because it has been my experience
that people do not want to obey laws. They will go round about laws,
come up with new ideas to get done what they want.
So, might I just say, be careful when we make laws.
Thank you very much for listening.
Senator MATHIAS. Thank you, Mr. Doppler.
I will restrain myself from asking questions until Mr. Clevenger

has made his statement. I can't restrain a comment that I do disagree
with your conclusion that people don't want to obey the law. I
think the American people, and the people of many other nations, are
really exemplary in that, as I believe Socrates said, "It is the pleasure
of the citizen to obey the law." By and large, we do. It is an aberration
of human behavior rather than the norm of human behavior to violate
the law.
But, let us have Mr. Clevenger.
Mr. Clevenger, if we could have a brief summary of your state-

ment and then we can get to some discussion.
Mr. CLEVENGER. I am sure going to try to. Thank YOU, Mr. Chairman

and members of the subcommittee.
I am Donald E. Clevenger. I represent a couple of groups—Fathers

United for Equal Rights and the U.S. Divorce Reform.
I never thought I would ever have this problem. I never thought

I would be here. I hope that I never have to come back. But, on the
other hand, I am glad to be here. These two groups that I represent
are single fathers. Most of them have a real horror story. Some of them
are exaggerated. I don't want to get into how many members we
have. It varies from day to day. They drift in; they drift out. It is
nationwide and spans 3,000 miles in my association and contacts.
We are basically for S. 105. I think what turns on most of the

members is the appreciation for visitation rights in the bill. This is
a big problem even for a father who most often, 92 to 98 percent of
the time does not have custody. He is allowed to visit his children.
He is an ex-parent. This visitation will alleviate a lot of the problem
from snatching when it comes from the male side.
These two groups that I represent have worked very hard for the

Uniform Child Custody Jurisdiction Act. We were successful in aiding
it along in both Virginia and in Washington. I believe in the law.
Most of the members of the groups that I belong to believe in the law.
My knees tremble when I go before a judge. I had the recent experi-
ence 1 year ago of doing that.
We think that there is a solution under the law and we keep finding

out that it is very, very difficult. We advocate the passing of joint
custody, presumption of joint custody in all States. This is not the
proper forum for that. I would like to get it into the record. I think
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this would alleviate the problem as well. That is a local issue. We want

the custody to be decided at the local level. We want some help though

when the local level has conflicting orders such as in my own case.

Yes, my children were snatched a year ago. I have legal custody.

I had legal custody. She has legal custody too. I had it first. The

children paid the price. I could resnatch them. I have had no contact

now for 15 months. I would like to at least know where they are and

how they are. This is not a story about someone else. It is a story about

two lovely kids that I love very much. I would like to see them. They

are 3,000 miles away. That in itself is a tremendous obstacle.
Then you are obstructed by courts who have never seen you. Awards

are made 8 hours within arriving in a State. That is what she got-

8 hours after getting off the public transportation, she obtained cus-

tody. I was never notified. Both States have the Uniform Child Cus-

tody Jurisdiction Act. I appealed it to the State Supreme Court in

the State of Washington. I lost. The children are there. She has pos-

session. They have jurisdiction. Virginia continues to allow me to have

a piece of paper that says I have custody.
She attempted to leave the country or get a passport. She was

stopped. Our Government is not all bad. The Passport Office will help

you. I wanted to know how my children were doing in school. She—

there is a way around this by the way. I am aware of it. She is not.

I hope she never learns. I hope we can plug that loophole. I don't

want to discuss it here.
I also hope very much that we can get this higher court to resolve

these conflicts. The local courts, it becomes a very provincial problem.

Gee, I don't want to criticize them totally. We do need a higher forum

only to decide who has jurisdiction. I could live with one or the other.

There are many thousands of dollars that I have spent so far for attor-

neys, private investigators, and my own flights back and forth, for

naught. At least, if I could get a forum, maybe I could win. But if I

win in Washington, she will go some place else. This is wrong.
The fact that possession is so important under the uniform act, in a

local court and a State supreme court, appalled me. Justice, I still be-

lieve in it. I think we can make the system work. We can make it better.

We need this law. We need S. 105. It won't help my children. Do it in

memory of my children. The damage has been done. The private inves-

tigators report to me how severely damaged my children have gotten.

The U.S. Government came to my aid in another way. Within the

Office of Health, Education, and Welfare, Federal Locator Service

would, do nothing for me. I had to pay for everything. She has been

represented by State's attorneys. I have had to pay for my own. I pay

him when he is sitting and waiting. We can't even schedule appoint-

ments in court. The State's attorney is free. All this is bad. She comes

to me under URESA now when I have custody within my own State

and says she wants money. She is destitute. She refuses to given an

address or a telephone number.
I am presently ordered to pay child support for the children that I

have custody of. My parents know not where they are. They have not

had any contact either for 15 months. Grandparents pay in this, too.

Friends, other relatives. It is very emotional.
An organization within the U.S. Government has helped me. I was

concerned how my children were doing in school; I couldn't even get
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grade cards. Schools obstruct you. Schools say, "I don't have to pay
any attention to you." But schools do have to pay attention to you
under an organization within HEW called FERBA. Don't ask me
what that stands for. I haven't figured it out yet. But they stopped
payment to a public school because they wouldn't give me the children's
current records of how they were performing.

It is amazing how fast that school found a Xerox machine and got
me those records, 3 days special delivery, after 5 months of hassle. They
are now in a different school. They have moved again. The telephone
number is unlisted. It is tragic. I don't know what we can do about it
except to urge you to not let this happen to any more children.
Snatching them back, yes, I could. I have been admonished from the

bench, "If you loved your children, you would resnatch them," by aJudge, a local Judge. I find this incredible. My attorney says, "Whydon't you resnatch them?" I can't do this to the children that I pray for
daily, and more frequently than that. I pray to my God that whereverthey are and however they are they are OK, and they will be helped.
This woman that I was married to. I love very much. She is not heretoday. I am sure she has a different side to present. But she is not inter-ested in the law. She is not interested in anything but herself. She didnot do this for the children. She wants money. She will get it. I wouldpay, but where do I send it. Not to the County Child Protection Agencyin the State of Washington. I cannot live with that. I will go to jailfirst, me, a law-abiding citizen.
These groups and more particularly myself emotionally want thisbill very much. The visitation—yes, it helps. Even when we win cus-tody like I have, one of the lucky 2 to 8 percent, all she has to do iscross the State line—you spend $22,000, you spend $40,000. I have onlybeen at it a year and a half. I have a long way to go. I will win. I willsee my kids some day, if they are still alive. I don't mean to be melo-dramatic. We want full faith and credit between States. The Statescan't get this thing resolved between themselves. We want the correctuse of the Federal Parent Locator Service or else change its name toa collection agency. That is all it is. There are collection agencies thatwill collect for less of a fee than they charge.
Many of us have given up. Many don't have any faith at all in thissystem any more or the laws. Many go "crazy" and do really crazythings. We talk about the violence when the FBI becomes involved.I agree with everything I have heard this morning except the officialadministration positions. How about the violence of an amateur who(roes in and snatches his kid? How about the number of children whohave died in this manner? How about the child abuse?
I would rather have a professional going in. I would rather havesome help figuring out where I paid the money to see my kids. Evenafter I find my kids, I can't visit them. She will obstruct it. She has norespect for the laws. That's my problem, not yours, gentlemen.Take away the license to run. It is just a little old problem. I thinkChuck Yeager says that. A lot of airline pilots say it. It is not a bigproblem. There are only 25,000 to 100,000 cases or more a year. It is alittle problem. It is not millions and they are not terribly importantpeople. They are just little people, but let's fix it anyway. Let's put aBand-Aid on it. I don't think S. 105 is going to fix everything. It is not a
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panacea. But it is progress and it would sure restore my faith in o
ur

system. I think it will work.
We heard this morning that it cost a lot of money when the FBI and

the Justice Department and HEW become involved. How about th
e

money I have spent? How about the money the other 100,000 or so peo
-

ple last year spent and the next 100,000 are going to spend? I wouldn't

mind paying a little more in taxes if I could find a responsive Gov
ern-

ment that was more concerned with love than the mere collection o
f

_noney, personal greed and profit.
Thank you very much, Senator. I am sorry I took so long.

Senator MATHIAS. I don't believe you told us, or if you did, I misse
d

it, the ages of your children.
Mr. CLEVENGER. No, sir, I didn't feel it is terribly important, 

but

their ages are 7 and 8. I have a long time yet.
Senator MATHIAS. Not important perhaps as a legal matter, but a

s

a matter of human concern they are at a very impressionable an
d ten-

der age.
Mr. CLEVENGER. Yes, sir, they are.
Senator MATHIAS. I would point out to you that on page 5 of 

the

bill, as Senator Wallop has drafted it, he does provide that the cust
ody

determination includes visitation orders. So that area is contem
plated.

I want to say to Mr. Alexander that I would agree with him
 that

the FBI and the Justice Department are not equipped to make deter
-

minations as far as custody or visitation rights are concerned. As 
I

read the bill, it would not contemplate vesting any such power in th
e

FBI.
Mr. ALEXANDER. I don't read that to mean that either, Senator.

Senator MATHIAS. You expressed that concern.
Mr. ALEXANDER. I only point out that I am delighted that the visita

-

tion section included that. I would like, since I do have it present
, to

introduce into the record the sworn affidavit of a parent by the
 name

of David G. Clark, whose children were taken by the mother in 1975,

to the State of New York.
The State of New York granted a divorce to the mother. At the

same time although Mr. Clark was never in the jurisdiction of the

State of New York, they awarded her $175 a week on his $17,000 
per

annum income which was to include alimony and child support.

Now, $175 a week, Senator, comes out to $757.75 a month, based
 on

4.33 weeks in a month. After he takes taxes off and FICA and othe
r

expenses, he has an income of approximately $991.66 a month. In other

words, the State of New York felt that he could travel from Delaware

to New York and also provide for himself when he is left with $233

to live on.
This is a gentleman who has religio sly gone up each weekend t

o

visit his children. I would ask permiss on to include his affidavit.

Senator MATHIAS. That affidavit wit be included in the record wit
h

your statement at the conclusion of this oral presentation.

[The affidavit referred to can be fou d in the appendix.]

Mr. ALEXANDER. I also have some p •tographs that I personally took

when we went up to visit those child en. I would like to point out to

you that one of the photographs sho s him trying to talk to his chil-

dren through a car window. The w. dow was cracked open about 2
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inches. The stepfather or his former stepfather went to the car door,
wound up that window and closed it on him. This is the sort of vicious-
ness that is visited upon these men.
I also have some film taken on a 100 by 10 by 1 camera. This is an

attempt of the father to visit his children. Remember, this order of
visitation was given by the State of New York in his absence which
allowed him to visit on Sundays from 9 to 5, in his wife's house.
He arrived 3 minutes early, and because we already knew the prob-

lems involved, you will notice we had police officers present in order
to prevent a breach of the peace. Three minutes early and he is made
to wait until precisely 9 o'clock before he can go in.

Senator MATHIAS. I am sorry we do not have the facilities here to
project those films. Perhaps if we can make some arrangements with
the staff so the committee can view those films, we will talk to you
about that at the conclusion of the hearing.
[The pictures referred to above can be found in the appendix.]
Mr. ALEXANDER. If I may make the comments that I wished to make

earlier, the Virginia Constitution of 1776, the Bill of Rights, section
14, I realize it is a little old, about 202 or 203 years ago, or 204 years
ago, but there was a comment there--
Senator MATHIAS. Written by a very modern mind, though.
Mr. ALEXANDER. Yes, sir.
I am amazed, the more I look into the ancient documents of our

Nation, the more modern I realize they are. The comment or section
16 provides that the people have a right to uniform government. I
believe Senator, section 105 will give us a modern day interpretation
of that right which is a sentiment which is still dear to us.
Senator MATHIAS. It is a good Jeffersonian principle.
Mr. Doppler, I was interested by your statement. It would seem to

me, however, that a number of your specific concerns are not concerns
of this committee or with S. 105. They relate in large measure to State
law reform. S. 105 is either silent or neutral on those subjects. It is
silent or neutral not because we are indifferent to them, but because
it is beyond our constitutional authority to legislate in those areas.
These are the areas in which the States must legislate. So, the passage
of S. 105 would not prejudice the goals that you seek, and perhaps
would advance them. It focuses attention on those areas.
You have all heard the bells ringing. I have let the roll call go until

the point of what we call the "jogging point," to get over to the Capitol
and vote. So, unfortunately, we will have to stand in recess at this
point. We will got to the next witness. I do, however, have several
questions for this panel which we will propound to you and ask for
your comments in writing, and specifically, Mr. Doppler, on the point
I just raised.
[The prepared statement of Mr. Clevenger follows:]

PREPARED STATEMENT OF DONALD E. CLEVENGER

In the interests of this hearing and the groups that I represent, I feel it nec-
essary to recount my personal history in regards to the subject bill. While mycase is not entirely an everyday happening in a custody struggle, parts of my
struggle happen with alarming frequence in the legal jungle that exists. Thereare cases where a parent must first be found in order to cause him or her to faceup to his or her parental obligations of both a financial and supportative nature.
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Unfortunately there are many cases where the "best interests of the children"

is found by the courts to be only of a fiscal nature. The system appears to be

unfairly biased towards mothers and financial interests in altogether too many

cases. Where these biases do not exist, the license is there to simply cross a

State line and seek a more favorable jurisdiction in the absence of S. 105.

My own children, then aged 5 and 7, were abruptly removed from their school

and my care on November 1, 1978, by my then wife and the mother of the chil-

dren. I have not seen them since, even though I was awarded "first" custody o
f

them under Case No. J705-1 and J706-1 in the Commonwealth of Virginia where

we were then living. The State of Washington subsequently chose to award

custody to my ex-wife by entering a conflicting order, Equity Number D119731,

granting custody to the mother and restraining me from even seeing my children.

This conflicting custody order in the State of Washington was accomplished

with that court's full knowledge of the Virginia custody order. I had notified the

local court in the Seattle, Wash., area of my Virginia custody order because I

had reason to believe my ex-wife would go there to commence her shopping for

a more favorable jurisdiction. I was notified of the Washington action 
and

proceedings which had already taken place on December 20, 1978, nearly a

month after the order was signed granting the mother custody on November 21,

1978. The jurisdiction of the Washington Superior Court was contested before

the Washington State Supreme Court through March of 1979. The Washin
gton

State Supreme Court found that the mere physical presence of the children war
-

ranted jurisdiction in that State.
It was over a month before I was in any way informed of even the gene

ral

whereabouts of my children, after they were removed from the sanctity o
f my

care and the Commonwealth of Virginia and I still do not have their address or

the unlisted telephone number where they are living. Even with a valid custody

order awarding me custody of my children and granting me child support, I wa
s

unable to use the services of the Federal Parent Locator Service, because I di
d

not have physical possession of my children at that time when I needed thei
r

help. I had no help, although it was solicited, from any local, State or Fed
eral

agencies, whatsoever in locating my children or checking upon their well-b
eing.

Because of a history of child abuse and neglect on the part of my ex-wife I wa
s

also concerned for their physical well-being. All agencies choose to not ge
t in-

volved in a so-called domestic dispute. I have been forced to engage the service
s

of a private investigator in an attempt to find my children. To date my ef
forts

to establish contact with my children have been to no avail, other than to
 line

the pockets of numerous attorneys and private investigators with many thou
-

sands of dollars representing more than my net annual income. It is some
what

easier for a woman to hide behind unlisted telephone numbers and to keep 
mov-

ing than it is for a man to do so with his frequently demanding profess
ional

obligations. This is not to say that this problem is entirely unique and 
applies

to fathers only. The use of children in this demeaning manner to hurt the 
other

parent is wrong regardless of the sex of the parent who perpetuates the act
.

Interestingly enough, I have recently, within the last week, been orde
red to

pay child support. The courts hope, after 13 months of behavior to the c
ontrary,

that my ex-wife will have matured sufficiently to allow at least some v
isitation

to occur between my children and myself. The courts are not unmindful 
that

the payments of child support might be sufficient bait for my ex-wife to ch
ange

her behavior patterns. The dilemma the courts are now faced with is where 
should

I make these payments for child support that my ex-wife has so eagerly sough
t

since she still refuses to provide an address. The Uniform Reciprocal Suppor
t

Agreement between States have made it simple for this woman to harass m
e

with numerous court engagements, each of which have cost me both emotionall
y

and financially while her interests have been served and protected by the
 free

services of the Commonwealth attorney in my home State. Even should I 
be so

fortunate as to be granted visitation privileges with my children, their havin
g

been removed to a place so far away makes any meaningful contact bot
h ex-

pensive and difficult, this fact the courts have decreed is my prob!em and in no

way a problem or concern for the person who took them so far away.

I feel S. 105 may relieve some of these conflicting custody orders and will

lessen the availability and attractiveness of frontier justice such as my ex-wife

accomplished in removing the children and seeking a more favorable jurisdictio
n

after custody proceedings were initiated here in Virginia. This has been very

trying and demanding upon my children. I'm sure. and upon myself. I love m
y

children very much.
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Basically, this woman whom I married and loved cleaned me out. At the end
of the marriage I was left with no home, no automobile, no money, incredible debts
and, most important, no children, even though I had legal custody in one State.
I am now ordered to pay child support and do not even know where my children
are or if they are. Even if my case were uncommon, it should not be allowed to
happen. This woman warned me that she would clean me out but I believed in
justice and even expected to find some fairness in the system. I know of cases
that have dragged on much longer than mine and some that appear to be even
more extreme than what happened to me. This is a recount of what has hap-
pened to me and what is happening to my children and as I understand this is
what S. 105 is intended to prevent. I understand why some States encourage
jurisdiction shopping, the child support money will be spent in their State and
there is always the possibility of ripping off the Federal Government for aid
to dependent children, but it should not be so. Unfortunately some judges feel
that mothers are the weaker sex and need the help of the system, which issometimes true, however, the pendulum has in some cases swung a bit too far.
Neither sex and, more importantly, the children should not be abused by thesystem.
With joint custody being a viable, albeit difficult, option in all 50 States, wequestion a system which provides so well for the abuse of our children and forjurisdictional shopping. The system seems obsessed with making some lovingparents into ex-parents with little or no meaningful contact with the childrenwho are loved. The system is concerned with the rightness and collection offinancial obligations above and beyond the best interests of the children.
Our Federal Government provides the services of the Federal Parent Locator

Service as a collection agency but it will not locate children who have beenabsconded with or the other parent who does the absconding and secreting.After a few days, or 13 months, or 7 years or more go by without contact withthe children, and in the absence of S. 105, the choice becomes one of acceptingmonthly child support obligations without visitation or re-snatching. We preferS. 105. FPLS will not assist with locating parents or children unless one hasphysical possession, even when a person has a legally defined right to bothcustody and child support. Perhaps we should consider changing the name ofFPLS to call in a Federal collection agency to be used only against ex-parents,and mostly ex-fathers at that. The use of state attorneys to harass a loving fatheris bad enough in the many URESA cases, but the lack of support from themisnamed agencies within our Federal Government is devastating. This rein-forces the unfairness of the existing system. The tremendous financial costswhich are incurred by parents, especially men, in a custody struggle make cus-tody struggles a rich man's game which is so often both devastaing and futile.S. 105 will not repair the inequities of the system, but it wi'l make the merecrossing of a State line less attractive to those who wish to continue the battlein a more favorable jurisdiction.
We are confronted and confounded by a system that we did not create andhopefully will only face once in a lifetime. Our children, as well, must live withthe consequences. Many will attest to the unfairness of the present system, andmany of us who have confronted the system are appalled by the emotional abuseheaped upon our children who are so frequently mere pawns used for selfishgain. The two groups which I represent are fervently struggling with theiremotions as paying ex-parents. We have been instrumental in getting the UniformChild Custody Jurisdiction Act passed into law in both Virginia and Washing-ton in the last year, only to see the extremely sexist favors system prevail inthe local courts with a continuing concern for collection and no real concernfor the best interests of the children involved. We are also ardently supportinga presumption of joint custody in all States, but find our efforts at protectingparent's and children's rights closely akin to making water flow up a verticalrope. We shall prevail in time.
In the meantime we implore this august body to act favorably upon S. 105with all haste so our children will have a right to have contact with both parentsshould their travels take them across State lines. State courts obviously cannotor will not resolve this situational conflict between themselves and in the bestinterests of the children. When children cross State lines in a custody conflictwe desperately need a higher forum to decide the issue of jurisdiction, whichStates selfishly refuse to resolve between themselves.In addition, the loss of productivity and the financial obligations incurredby either parent when pursuing visitation, which is often obstructed and
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requires still more court appearances, is abhorrent. FPLS should be less of a

collection agency and more of a true locator service.
The immediate passage of this bill is urged before another 25,000 to 100,000

children are caused to suffer from being snatched or secreted in the next year.

If this legislation is allowed to drag out for another 5 years there will be up-

wards to 500,000 or more children who suffer from our inaction. Please care

for our children.

Senator MATHIAS [continuing]. Thank you very much. We will
stand in recess until the end of this roll call vote.
[A short recess was taken.]
Senator MATHIAS [acting chairman, presiding]. The hearing will

come to order.
Our next panel will include Ms. Sarah Keegan, former coordina-

tor, single parent family program, of the Department of Community
Affairs, Providence, R.I. ; Dr. Jeannette I. Minkoff, probation-family
services coordinator, of Monroe County, N.Y. and Prof. Michael W.
Agopian, director, Child Stealing Research Center, Los Angeles,
Calif.

PANEL ON EFFECTS OF CHILD STEALING:

STATEMENTS OF SARAH KEEGAN, FORMER COORDINATOR, SINGLE

PARENT FAMILY PROGRAM, DEPARTMENT OF COMMUNITY

AFFAIRS, PROVIDENCE, R.I. ; DR. JEANNETTE I. MINKOFF,

PROBATION-FAMILY SERVICES COORDINATOR, MONROE COUNTY,

N.Y.; AND DR. MICHAEL W. AGOPIAN, PROFESSOR-DIRECTOR,

CHILD STEALING RESEARCH CENTER, LOS ANGELES, CALIF.

MS. KEEGAN. Honorable Chairman and members of the subcom-
mittees, I am going to make this as short as possible and I also do not
want to be repetitive.
Senator MATHIAS. Your full statement, and I say this to all three

of you, will appear in the record at the conclusion of your oral

testimony.
If you can summarize it, it will speed the work of the committee.

I would appreciate it.
Ms. KEEGAN. There are a few comments that I wanted to make. I

agree with the amendments as proposed earlier by Senator Wallop.

In addition, I would like to see the following definition of parental

kidnaping: That is, any parent who conceals a child or children from

the other parent, thus, denying the child or children access to one

parent. I think the custody situation is important, but I also think

that by denying to that child or children access to the parent is a very

serious situation. Very negative, also.
Basically, the points that I want to make are that for whatever rea-

son a parent kidnaps a child, they are not good enough to justify up-

rooting the whole life of the child. I strongly believe that informa-

tion, education, encouragement, and support related to custody deci-

sions given close to the time of separation and divorce in family courts

throughout the country would discourage some parents from kidnap-

ing their children. However, I also strongly believe that we need S. 105.

It was quoted in Time Magazine about 11/2 years ago, a Dr.

Philip Weeks is quoted as saying, "Child stealing is one of the most

subtle and brutal forms of child abuse," and I agree. Now I basically

too believe that every child has a right to access to both parents, un-
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less there is a criminal situation or a drug addiction situation, es-
pecially after a separation or divorce. I think we are all aware that
feelings are very heavy at the time of the separation or divorce. There
is a lot of anger. There is a lot of guilt. This causes some parents to
kidnap their children.
If this does happen, I feel that there should be a process that should

exist to rectify this situation as soon as possible, thus minimizing the
trauma to the child. I have really agonized over watching parents,
talking to them, listening to them tell me their stories about the suffer-
ing that they have gone through, the trauma that their children have
gone through and as a counsellor, as a coordinator of the program, I
was very frustrated in not being able to refer them to any resource.
It really seems an atrocity to me that for the most serious problem a

single parent can have, there is no resource. If a single parent needs
food, I can refer them to food stamps. If they need housing, I can
refer them to section 8 housing. There is a waiting list, but still, I can
refer them. Yet, if there is a kidnaping, there is nowhere I can refer
the parent. We need S. 105 as a resource. I see it as a really good be-
ginning. I know there are a few problems with the bill. I still think
that it is a very good beginning.
I think we also need a clearing house of information: A place to go

or a place to call where parents can find out what resources exist in
their own State. This has been one of the biggest problems in that
there is so much out there now. There is such a bureaucracy of agen-
cies and programs all trying to help people with different concerns
related to divorce. If one person would have one place to call, this
could be an 800 high line, and be referred to the proper agency in
their own State, I think this would be of great help. I know everyone
is tired. I am going to say that's it and thank you very much for hav-
ing me come.

Senator MATHIAs. Thank you very much.
Dr. MINKOFF. I am Jeannette Minkoff. I hold a doctorate in clinical

Psychology. I am a practicing family therapist. I have been employed
for the past 12 years by the Monroe County Probation Department in
Rochester, N.Y., as a family counsellor.
My present title is probation family services coordinator. In addi-

tion to performing family counseling services and staff training, I
supervise the special investigations unit with the probation depart-
ment. This unit receives referrals from the supreme court and the
family court of the departments in the Seventh Judicial District,
State of New York, which order investigations evaluations and family
counseling regarding child custody and visitation matters before the
court. The matters involving custody come to us before decision and
disposition. The visitation matters are generally referred after a cus-tody decision has been made.
My testimony is based on my contacts with more than 100 caseswhere parental kidnaping has taken place prior to referral. In onlyfour cases did kidnaping take place after court ordered counselingand investigation. When matters are referred regarding visitation,the parties have generally been through a long and tiring adversarynroceeding with extended litigation. The principals are so hostile andangry with each other that they have forgotten about their parenting
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responsibilities to their children and are in fact using the children
 to

hurt and punish each other and often appear to have divorced th
e

children in the process of dissolving the marriage.
After a custody decision is rendered, the noncustodial parents are

even more angry in that he or she has moved from the marital resi-

dence and has been ordered to pay support for the children which

most often necessitates a dramatic change in life style. The noncusto-

dial parent feels he or she has been denied rights as a parent and is

prepared to fight for liberal visitation. Even if a visitation schedule is

incorporated into the court decision, there is often a complete break-

down in communications between the parents because of the following

reasons:
Both parents are distressed by the change in living circumstances.

Support payments are often not made on time, and the custodial par-

ent denies the noncustodial parent visitation. The custodial parent

makes other plans for the children which would interfere with the

visitation agreement, sometimes because the other parent brought the

children home late after the prior visitation. Often visitation is denied

because the other parent has introduced the children to another part-

ner and the custodial parent feels he or she may lose the children t
o

the other party.
Visitation is sometimes denied because of alleged nondiscipline and

allegations that the noncustodial parent participates in only enjoy-

able and entertaining activities with the children while the custodia
l

parent is the total child care person who does the disciplining, cook
s

the meals, washes the clothes and so forth and is constantly buildin
g

up anger over his responsibilities. The custodial parent may have a le
-

gitimate complaint about the type of activities the ex-spouse involve
s

the children in, together with an objection of his or her physical car
e

of the children, perhaps alleging the visiting parent is not feeding
 the

children properly or permits them to play outdoors and get dirty an
d

the children are unsupervised in their activities. The fighting betw
een

the parents continues and the noncustodial parent begins to think

about kidnaping the children.
Let us look at what is happening to the children during the adver-

sary proceeding with extended litigation and the parents angry an
d

insultive behavior which the children have been and still are expose
d

to.
One: Children almost always blame themselves for the pare

nts'

breakup.
Two: They feel the separation and loss of the other parent in th

e

family system.
Three: They are forced to adjust to a new routine and often a ne

w

life style in unfamiliar surroundings.
Four: Children notice behavior changes in their parents and

 are

frightened by the lack of love and support and they become f
earful

of the angry altercations between their parents.
Five: A child is often asked to choose which parent he wishes t

o

live with. Children are afraid to choose and ultimately struggl
e to

please both parents or on some occasions, they make a choice and t
hen

must live with intense anger and resentment from the other parent.
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Six: Children often become depressed and withdrawn and keep
their feelings of happiness, sadness, and fear deep inside because of
fear of further rejection.
Seven: Children become preoccupied and lose their powers of con-

centration and motivation in relation to school and they sometimes
isolate themselves from their peers.
Eight: Because of intense emotional and psychological pressure the

child or children may strike out at one or the other parent.
Now, a child who is already suffering emotional trauma over the

divorce and separation is suddenly and secretly kidnaped by one of his
parents. This may be before a final hearing when a custody deter-
mination will be made or after a court decision regarding visitation
or, after being denied visitation rights by the other spouse. The kid-
naping parent intensely feels that he or she has been denied equalrights to the children. In some cases, it can be established that the
perpetrating parent is emotionally unstable and is not functioning
within normal limits. In such cases, the person is clearly convincedthat his aberrant behavior is justified.
The psychological damage to the child is often severe and is some-times irreversible and irreparable; to wit, the parent always almosttakes the child on a regularly scheduled visitation and does not returnhim or he picks the child up on the way home from school or while thechild is outdoors playing. This is done without explanation and with-out a plan or prior discussion.
Children have described their fears, sadness, loneliness and hysteriaupon realization that they were not being returned to their home.Children have told me that they begged, pleaded and cried in anunsuccessful effort to persuade the kidnaping parent to return them.They know almost immediately that they have been lied to and sensethe parent is in violation of the law. Children have stated their con-cern and worry about the other parent and sense the agonizing terrorand other parent would feel when they were not returned.The kidnaping parent often explains to the child that he took himor her because he loves them so much and children begin to wonderabout love. "Do people have to hurt someone to love someone?" A directquote from a 6-year-old boy.
Children of divorce have already suffered anxieties over the changesin the family system and the way it functions. Children develop cop-ing mechanisms and attempt to find pleasure and security in suchthings as a familiar environment, a special toy, peers, a teacher, afriend and so on. When a child is snatched from his familiar environ-ment all of a sudden even these little special things are out of hisgrasp. The child is stripped of everything he has had to identify with,includin et the other parent.
The child or children are now forced into a new environment, anew school and a new home with nothing familiar but the clotheson his back. The children are then instructed to change their nameand they are entered into school with falsified school transcripts.The children are almost always told they cannot play with friendsbecause they may divulge something of their past and can be detected.A 7-year-old child told me he could not remember his new name orthe falsified name of the school that he was instructed to say he last
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attended. He explained he did a lot of erasing on his papers as he

continued to write his own name. Another child told me she begged

to call her other parent on her birthday as she missed the parent ter-

ribly and knew if she were home there would be a party. A little boY

aged 5 told me his taking parent did not have much money and they
had to get clothes and shoes for him from a big box on the street. All

of these children were told by the kidnaping parent that they would

adjust and be happy soon. Unfortunately, none of them ever reached

this promised plateau.
When cases are referred to my department, we begin to counsel both

parents and children in the process of the investigation. We work

with parents toward an agreement in the best interest of the children.

I believe this type of professional intervention has reduced child

kidnapings appreciably in our area. I support, without reservation,

S. 105, the Parental Kidnaping Act introduced by Senator Wallop,

and certainly this is a valiant effort in an attempt to protect the rights

of our children.
The Uniform Child Custody Act also serves the best interests of

children and family, and in addition
' 
I would urge all of you to con-

sider for all States a joint custody law as proposed in bills before

the legislatures of California, Michigan, Iowa, and Wisconsin. I see

the joint custody concept as offering an excellent way of reducing

kidnapings, especially if a professional counseling unit were provided

as  an aid to the court.
When parents are able to reestablish communication with regard

to the best interests of their children, they can begin to function

jointly as parents. This counseling service could offer divorcing par-

ents a nonadversary forum where they could air their frustrations,

dissipate their anger and begin to coordinate their care of the children.

Thank you, Senator, for inviting me.
Senator MATHIAS. Thank you very much.
Dr. AGOPIAN. Mr. Chairman, my name is Michael W. Agopian. I

teach sociology. I direct a research program concerning parental child

stealing in Los Angeles, Calif. I would like the record, in the interest

of time, to reflect my introductory comments and also my statistical

analysis and critique of the extent of parental child stealing in

California.
I would, however, like to make comments in two areas:

First of all, preliminary findings from my research study concern-

ing parental child stealing, and second, specific aspects of S. 105.

As I mentioned, I am completing a research project that examines

91 cases of parental child stealing from the Los Angeles County.

district attorney's office between 1977 and 1978, the first year of Cali-

fornia's criminal law dealing with parental child stealing.

The study examines aspects of prosecuting child stealing offenses,

the participants under parental victim and child, and, third, the crime

scenes.
I would like to summarize some of the preliminary findings from

the study that is titled: Patterns of Parental Child Stealing.

First of all, children between 3 and 5 years of age were most

frequently taken as was found in 34 percent of the cases. Children

between 6 and 8 years of age were taken in 22 percent of the thefts
.
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In only 36 percent of the cases was the child returned to the guardian.
Precipitating circumstances to a child theft found that 33 percent

were perpetrated under the guise of an ex-spouse exercising weekend
visitation; 17 percent are taken from a baby sitter's care, and 12 per-
cent were taken during a day visitation. In no case was the parental
victim beaten by the offender in the process of gaining control of thechild. In 8 percent of the theft, some mild degree of physical forcewas used, usually a push or a shove.
Parental child stealing is a low-risk crime. In Los Angeles County,in 79 percent of the cases, offenders were not arrested or in custodyat the time of investigation. Child stealing charges were filed forprosecution in 55 percent of the cases. In 23 percent of the cases abench warrant was issued for the offender's arrest. Charges werehandled as a misdemeanor in 17 percent of the cases and in 10 per-cent of •the instances, charges were dismissed in the interest ofjustice. In 6 percent of the cases we studied, the victim refusedprosecution.
The child's home is the location of the offense in 67 percent of thecrimes, while the school is the crime site in 12 percent of the offenses.In 43 percent of the cases there was some form of communicationbetween the offender and parental victim after the theft.
Communication basically fell into three areas. First of all a veryshort communication that informed the parental victim the child wasabducted and he is safe.
A second type of communication attempted to justify the abduction.A third type of communication which was commonly noted attemptedto induce a reconciliation or a reunion of the relationship betweenspouses. I also found that child thefts are well-distributed throughoutall seasons of the year. Fall recorded 30 percent of the instances; sum-mer, 29 percent; winter, 22 percent, and spring, 21 percent.These findings are preliminary and they should be individuallyexamined by additional research. I would like however, in the interestof time, to enter into the record, three articles that present in detailfindings from my study.
[The material referred to can be found in the appendix.]I would now like to address the second aspect of my discussion,specific concerns with S. 105, the Parental Kidnaping PreventionAct. The attraction of interstate flight to evade law enforcement willcontinue to spawn parental child stealing unless uniform national pro-visions for child custody are implemented. State laws are frustratedby persons snatching- a child and moving to another jurisdiction. Ialso would like to slide over, if you will, some of my critiques for anddiscussion of the S. 105 full faith and credit aspects. I would like therecord to reflect that I support it. I think the definitions are clear. Ithink it would be a workable policy.
The proposal to utilize the parental locator service should be an im-portant aid in deterring interstate abductions. I also feel that cus-todial parents should be exempt from the service charge for the useof this service. I think if that is the intent of this bill, that it should bereflected in S. 105.
The definition of parental kidnaping in the legislation is clear; how-ever, section 1203 defines the child a14 years of age. This should be
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made uniform with other statutes and increased to 18 years of age,
This would then protect all children subject to custody determinations.
Also, in section 1203, under defense for prosecution, if a person is sus-
pected of parental kidnaping and returns the child unharmed within
30 days after the issuance of a bench warrant for arrest, this would
constitute an absolute defense. This would in a sense allow short-term
thefts and frustrate efforts by local authorities. Although this provi-
sion would induce the return of children, it has no deterrent value if
it remains as a total defense. I feel this section of the legislation should
be deleted.
The requirement that parental victims notify law enforcement

authorities within 90 days should be increased to 120 days. This addi-
tional time period will enable local remedies to be exhausted and allow
legal procedures for returning the child to be pursued thereby reduc-
ing self-help methods that may create further conflict.
The legislation states that while a crime may have been comitted if

there is a concealment for 7 days or restraint for more than 30 days
coupled with interstate or foreign transportation, and in violation of
custody rights, the FBI cannot investigate until 60 days has elapsed
from the date the local authorities are informed and Parent Locator

Service assistance is requested. This 60-day requirement is excessive.

The FBI should intervene on evidence of a Federal crime without any

60-day delay. If there is no evidence of interstate flight, the FBI

should investigate after 30 days of notification to local law enforce-

ment authorities. This would allow local resources to be exhausted

before Federal agencies are used.
I commend your efforts to address this complex and difficult prob-

lem. I strongly support S. 105 and feel that with some of the amend-

ments noted in my analysis
' 

it will be an effective response to the

growing problem of parental kidnapping in America. Thank you.

Senator MATHIAS. Thank you very much.
One of the issues which has come up in this panel and which came

up in the last panel with Mr. Alexander and Mr. Doppler and Mr.

Clevenger is whether or not this bill would in some way affect a child's

own wighes, 'a child's own preferences. It is not my perception that this

bill would in any way alter the existing practices in State courts which

is very frequently to take a child into chambers or into some private

place, particularly a child of very tender years and to try to give that

child an opportunity to express his or her personal preference as to

which parent he or she would like to live with under the most neutral

kind of conditions that you can devise in a very abnormal kind of

climate. It is a tough thing for a child to go through; but at least it

has been my observation as a lawyer that courts are sincerely concerned

with the welfare of the child and do make such attempts under normal

conditions. I don't see any threat to that practice as a result of this

bill. Do any of you?rNo response.]
Senator MATHIAS. I think several of you have mentioned that.

Dr. AGOPIAN. I don't think that State laws or judicial discret
ion

is going to be preempted. I think what is important to recognize is

that we need a total network, if you will, to address this problem of

parental child stealing. No one resource or no single response is going

62-925 0 - 80 - 8
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to blanket or resolve this issue. I think that what we have to recognize
is that S. 105 will be a valuable supplement to individual State
legislation.
Senator MATHIAS. Dr. Minkoff mentioned this subject.
Dr. MINKOFF. Yes, I would like to respond, too, Mr. Chairman.
Senator MATHIAS. Yes, if you would.
Dr. MINKOFF. My feeling is that the longer these children are away

from their familiar surroundings and the family system in which they
had usually functioned, the more psychological damage is indeed
incurred.
I feel that your bill would certainly broaden the district attorneys

in the State's ability to return these children before the psychological
damage is irreparable.
Senator MATHIAS. Well, I have been generally familiar with thiskind of problem literally all my life because my father was enormouslyinterested in problems of children. He was deeply involved in theMaryland Children's Aid Society which pioneered in helping in manyof these cases long before there were public agencies that were chargedofficially with doing these very things.
I would certainly agree in the light of that observation and experi-ence, that a nonadversarial custody dispute resolution would be an im-provement over the pulling and hauling that is involved in open court-room litigation. It would probably be better for the child and for theparents, who might lose that sense of revenge which was testified toearlier this morning.
But the question that I think that arises is whether there is a Federalrole in getting that kind of program off the ground. Do you think, inthe light of your experience in Monroe County, that the Federal Gov-ernment should take some initiative in this area either by way of pilotprograms or otherwise or do you think it can be left entirely to theStates and to the oourts and to the lawyers and to social organizations?Dr. MINKOFF. I really believe that we need the Federal Government.We need a program nationally. We need pilot programs. We need spe-cial funding for this type of unit that I described. It is one of a kindin New York State. It seems that it would be in the best interests of allof us for the Federal Government to--
Senator MATHIAS. Let me arbitrarily expand this panel just for 1second. Mr. Alexander is still in the room. It is a subject about whichhe expressed some interest during his testimony. Do you have a feelingon that particular subject?
Mr. ALEXANDER. Yes, Senator, with respect to the question of apanel, very definitely. Constantly across the country, Mr. Doppler hashimself expressed that need of a panel. Whether the panel should bemade up of one lawyer, one CPA, one social worker, one psychologist.or whether we could use the old jury concept of an arbitration panel,definitely if we could just get out of the adversary system and in otherwords, every time there was a divorce petition filed and there are chil-dren involved, these people were required to go to a panel, an arbitra-tion panel where they can work out their problems instead of an ad-versary concept, I think this Nation and our future Nation would bemost grateful.
Thank you, Senator.
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Senator MATHIAS. Thank you, Mr. Alexander.
Let me ask Ms. Keegan this question. You are a professional. I am

asking you for a professional opinion on a subject which it would have
been very difficult to ask Mr. Clevenger, who is so personally involved.
Some of the literature on this subject indicates that those who are

in the business of engineering a child snatching can anticipate that the
child, the subject of the snatch, will be extremely agitated, upset, but
then they say that child will calm down in a few hours or few days at
lie most.
What is your professional observation as to this aspect of the prob-

lem ?
Ms. KEEGAN. I think it depends very much on the individual situa-

tion. It depends on how long the child has been with any particular

1- arent. It depends on the child himself, the age of the child. I think
the more that I have talked to parents involved in divorce the more I

realize that it is all a very individual thing.
However

' 
as far as calming a child down, out of fear a lot of times

a child will clam up. You think they are calmed down but from my

experience—I was a day care mother also for 7 years—I am aware of

children's feelings. A lot of times I worried a lot more about the quiet

calm child than I did about the one that was almost climbing up the

curtains. A calm feeling can be done out of fear. That is my opinion

on that.
Senator MATHIAS. Well, this would confirm my own personal ob-

servations. As I said earlier, I used to be a lawyer. I am temporarily

a Member of the Senate, but I am more permanently a parent and a

father. I know in the case of my own children that when some unusual

event would take place in their lives they didn't always give immediate

evidence of having absorbed what was happening, but perhaps weeks

or even months later they would make some comment which would in-

dicate this has been an event which has been fixed in their minds, fixed

in their memories and has been troubling them. We have to assume it

has been troubling them in the intervening period, although they don't

give any surface indications that that is happening.
Would you agree, Dr. Minkoff ?
Dr. MINKOFF. Yes. I would also like to add that really children

need to identify with both parents. I think that it can be clearly

established that a child becomes fearful and a child somehow loses

his ability to trust another adult depending upon the amount of time

the child has spent away from the familiar surroundings would

actually measure the degree of disability that the child would 
feel.

But, in all of the cases, and with all of the children that I have had

an opportunity to work with, it can be clearly established that t
here

is psychological damage, even if a child is away for a period of a fe
w

short days.
Senator MATHIAS. I think that confirms again what my own pa-

rental observations are.
Professor Agopian, in table 2 of your report, the problems in 

the

prosecution of parental kidnaping offenses indicates that 23 
percent

of the reported child-stealing cases were resolved when an arre
st war-

rant was issued. Could you expand on what you mean by res
olved?

Did the abducting parent return the child or was there some
 other

resolution in such a case?
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Dr. AGOPIAN. You are looking at the 23-percent figure for arrest
warrants issued?
Senator MATHIAS. Yes • a warrant issued. As I read the table, youmean just the mere act Of issuing the warrant was either enough to

intimidate or inspire or otherwise induce some resolution to the
problem.
Dr. AGOPIAN. Unfortunately, Mr. Chairman, no. The final dispo-

sition or last proceeding point. So this table combines both of these
determinations.
The 23-percent figure for arrest warrants issued indicates that the

case is literally in limbo and the authorities in Los Angeles County,
the prosecuting authorities in Los Angeles County, are looking for
the individual offender. The case has simply been stagnated because
the parties can't be located, and the individual also has the child. As
I mentioned earlier, if I can reiterate, of the 91 cases, only in 36 per-
cent of those cases children were returned.

Also, we might assess that the 23 percent of the individual cases
that were stagnated with an arrest warrant being issued might indi-
cate that a (Treat many of those are interstate flight cases.
Senator 1A•rniAs. You note in your statement the scarcity of statis-

tical data regarding child snatchings. I am wondering if you can tell
the committee whether you think that the involvement of the Federal
Government through legislation such as S. 105 would help improve
the statistical knowledge that we have about this problem.
This is a very significant point. For instance, in cases of rape and

sexual abuse, we are learning a great deal more about the prevalence
of that problem as our statistical knowledge is expanded. Do you
think we would have a similar kind of experience in this case?
Dr. AGOPIAN. Precisely. I think that is an excellent analogy. If we

look at parental child stealing today. I think that it is in the same posi-
tion as our knowledge on forcible rape was in 1970, 1971, and 1972.
where there were literally one or two studies and a real scarcity of
information on that crime.
One of the difficulties that I would suggest is that parental child

stealing is a very underreported offense. I am suggesting from my
statistical analysis of the extent of the parental child stealing in
California that is entered into the record. Nationally we are probably
talking about 75,000 to maybe 120,000 child thefts annually.
Senor MATHIAS. Does your estimate of 25,000 to 100,000 annual

snatehings include retention after visitation?
Dr. AGOPIAN. Yes, 75,000 to 100,000.
Senator MATHIAS. Excuse me.
Would you repeat that again?
Dr. AGOPIAN. Yes, it does.
Senator MATHIAS. Yes.
Dr. AGOPIAN. Include retention.
Senator MATHIAS. Right.
Well, I am very grateful to all the members of the panel, and

without in any way slighting Ms. Keegan or Dr. Agopian I want
to say a word in particular of welcome to Dr. Minkoff and Mr. Kur-
lander for the reason that Rochester, as founded by a Mary-
lander, Colonel Rochester, who lived in 

N.Y.,
Hagerstown, Md., and to
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urge you while you are here to make the short trip to Hagerstown

and see that important part of your history.
[The prepared statements of Ms. Keegan, Dr. Minkoff, and Dr.

Agopian follow:]

PREPARED STATEMENT OF SARA M. KEEGAN

Honorable Chairmen and members of the subcommittees, I am Sar
a Keegan.

former coordinator of the Single Parent Family Program, Departm
ent of

Community Affairs, Providence, R.I., and author of "The Resource 
Guide .for

Single Parents and Their Children." I would like to thank the chairm
en and

members of the subcommittees for the opportunity to speak to you today
. Because

I have had direct contact with several parents whose child or childr
en have

been kidnaped by the other parent, I would like to give the followi
ng testimony

which relates directly to the reasons behind the creation of and nee
d for S. 105.

I think we are all aware of the problems related to divorce 
in this country.

It seems that as the divorce rate has climbed, so also have the
 numbers of

children kidnaped by a parent. It has been recently estimate
d that between

25,000 to 100,000 children are kidnaped annually, though
 these statistics are

difficult to substantiate, (see attached article). Parenta
l kidnaping has been

shown to cause severe emotional strain on children and s
evere emotional and

economic strain on the parent.
[The articles referred to by Ms. Keegan can be found in the app

endix.]

From my experience in talking to hundreds of single parent
s, I have observed

that there are often intense feelings that occur durin
g and shortly after a

separation or divorce. These uncomfortable and painfu
l feelings that include

anger, guilt, hate, et cetera, cause some parents, who a
lso feel torn about not

having been granted custody of their child or children by th
e courts, to grab the

child (or children) and run. Some parents feel they ar
e acting in the best

interests of the child (children). Others may be trying to 
pay the other parent

back for the suffering they are going through. Whatever
 the reasons, they are

not good enough to justify uprooting the whole life of a child.

I strongly believe that information, education, encoura
gement, and support

given close to the time of separation and divorce in fa
mily courts throughout

the country would discourage some parents from kidnappi
ng their children. How-

ever, I also strongly believe we need S. 105 as a stat
ement by this Nation's

people that we will not allow our fellow citizens to act in
 such irresponsible and

thoughtless ways. The psychological damage to many chil
dren is irreparable. Dr.

Philip Weeks, a California psychologist, was quoted in 
the February 27, 1978,

issue of Time Magazine as saying, "Child stealing is one of
 the most subtle and

brutal forms of child abuse" (see attached article). I agree.

The child can be viewed as an innocent victim in parenta
l kidnapping, and

usually cannot understand why he (or she) was whisked a
way from the parent

he (or she) was living with, familiar surroundings, and fri
ends. It is reasonable

to assume that the kidnapped child would feel confusi
on, anger and fear. An

interesting quote from the Boston Globe, July 15, 1979,
 is as follows: "My ex-

husband can steal my car, and they'll nab him anywher
e. He can steal our

child, and I have no place to turn." S. 105 would prov
ide the "place to turn"

needed by so many parents today and in the future.

I also strongly believe that every child has a right to
 have access to both

parents (unless criminals or drug addicts) especially
 after a separation or

divorce. If one parent denies the child the right to access
 to the other parent by

kidnapping, then a process should exist to rectify 
the situation as soon as

possible, thus minimizing the trauma to the child. S. 105
 will not only provide a

way to rectify the situation, but will also through 
stiff penalties discourage

parents from kidnapping in the first place.

What I witnessed in parents while coordinator of the Singl
e Parent Family pro-

gram was that the lifestyle of the parent whose child had 
been kidnapped often

drastically changed. The parent seemed totally consumed 
in a desperate and frus-

trating search to find the child, even though the odds we
re very much against him

(or her). The change in lifestyle often included se
lling property to provide

money for expensive private detectives, long distance tel
ephone calls, or attorney

fees in distant states.
If the parent were lucky enough to find the child (or 

children), then another

journey often began that was not the joyous reuni
on dreamed of by many
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parents. The finding of the child or children was sometimes the start of a frus-trating and very expensive court process in which the whole custody situation wastotally reexamined in another State.
The parent who has kidnapped the child probably has problems, too, thoughnot as serious as those of the other parent. In addition to the new responsibilitiesof taking care of the children who were kidnapped, a very unhealthy situationwould probably exist; that of living in constant fear of being discovered. Itmust be very uncomfortable to always be looking over your shoulder as you goabout your daily living. This environment would certainly not be a healthy onein which to bring up children.
A further problem is that though "full faith and credit" or reciprocity is saidto exist in many States, the fact is that this system does not always work. Iwould like to quote from the Providence Journal on August 31, 1979, which is partof an article (see attached article) about George Hadley, who was awardedcustody of his young son in Rhode Island Family Court on March 23, 1979. Hiswife fled the State shortly after the custody decision was made and was traced toLouisiana by private detectives. The quote is as follows: "Both Rhode Islandand Louisiana had passed the Uniform Child Custody Reform Act which requiresStates to honor the custody orders of other States. George had a custody order,the kidnapping charge and a contempt citation. He had followed the law, andnow it was time for the law to reward him. On June 10, George had Deniseordered to court in Louisiana on the Massachusetts kidnapping charge. He

waited in the court hallway for his son in vain. The judge returned Erik toDenise and scheduled another hearing in 21/2 months." I spoke to George a fewdays ago. He knows that the judge in New Orleans has requested transcripts ofthe court hearings from Rhode Island. George also knows that the judge iscompletely reevaluating the custody decision and does not expect the decisionto be in his favor.
In conclusion, I would like to close with a statement regarding my frustration

as a counselor and resource person for single parents due to the complete lackof resources for this serious problem. I have spent several years of my life re-searching and writing "The Resource Guide for Single Parents and Their
Children." I am very aware of resources available in Rhode Island for singleparents. What I find incomprehensible is that there is no resource for singleparents whose children have been kidnapped by the other parent. It is an atrocitythat for the most serious problem a single parent can have, there is no place toturn. If a single parent needed food, I could send him (or her) to Food Stampsor the W.I.C. (Women, Infants, and Children) feeding program. If a singleparent needed counseling. I could re rer him (or her) to the local mental healthor family service agency. If a single parent was supset about the divorce, Icould refer him (or her) to the University of Rhode Island Cooperative Exten-sion. Yet, if a single parent came to me and told me his (or her) child was kid-napped by the other parent, I could do nothing. Lawyers could do nothing. Judgescould do nothing. When I reprint "The Resource Guide for Single Parents andTheir Children," I would like to be able to add the resources made available bythe passage of S. 105.
Chairmen and honorable members of the subcommittees, I appreciate theprivilege of speaking to you today and urge that all present give favorable con-sideration to S. 105 in view of this testimony.

PREPARED STATEMENT OF JEANNETTE I. MINKOFF, PH.D.
The adversary process pits one parent against the other in custody disputes,forcing each parent into extreme positions. The children become weapons in theintensified battle, and the parents inflict further pain on one another throughthem.
Children frequently blame themselves for their parents' breakup. They feelthe pain of separation from the noncustodial parent and sometimes construe itas rejection. They are forced to adjust to a new routine and often a new lifestylein unfamiliar and frequently reduced surroundings. They notice behavior changesin parents and perceive, and are frightened by, the lack of love and support.They are fearful of the angry altercations between their parents. They are pre-occupied and struggle to please both parents, or they make a choice and live withintense anger and resentment from the other parent.
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Because of the adversary process and the exacerbation of emotions caused by
extensive litigation, the parent who is not awarded custody frequently feels

stripped of all parental rights. His visitation with the children, even if spelled

out by the court, depends upon the good will of the custodial parent, and there
is generally little good will left. In extreme cases, the noncustodial parent feels

justified in taking matters into his or her own hands and kidnaps the children.

The emotional and psychological damage to the children is irreparable.
I have been providing a service to the courts in Monroe County, N.Y., for .12

years, to assist in dissipating the anger of parents in custody disputes and helping

parents to communicate and compromise, and ultimately work together in the

children's best interests. I believe that the concept of joint custody, which several

States are contemplating in pending legislation, is the most helpful focus to use

in working with disputing parents. When people feel they have some recourse

and do not feel shut out of ,their children's lives and stripped of their parental

rights, they are more able to moderate their emotions, control their behaviors,

and remain invested in their children's lives.
I wholeheartedly support this bill to cut down on the traumas to children

caused by parental kidnapping, and feel that this protection of children's rights,

together with the Uniform Custody Act and the enlightened movement toward
joint custody provisions in a growing number of states, will ultimately help serve
the best interests of our children.
I hold a Doctorate in clinical psychology and am a practicing family therapist.

I have been employed for the past 12 years by the Monroe County Probation

Department in Rochester, N.Y. as a family counselor. My present title is Proba-
tion Family Services Coordinator. In addition to performing family counseling
services and staff training I supervise the special investigations unit with the
probation department. This unit receives referrals from the Supreme Court and
Family Court of the 4th Department in the 7th Judicial District, State of New
York which order investigations, evaluations and family counseling regarding
child custody and visitation matters before the courts. The matters involving
custody come to us before decision and disposition, the visitation matters are
generally referred after a custody decision has been made. This paper is based
on my contacts with more than 100 cases where parental kidnaping has taken
place prior to referral. In only four cases did kidnaping take place after court
ordered investigation. When matters are referred regarding visitation, the par-
ties have generally been through a long and tiring adversary proceeding with

extended litigation. The principals are so hostile and angry with each other that
they have forgotten about their parenting responsibilities to their children and
are in fact using the children to hurt and punish each other and often appear to
have divorced the children in the process of dissolving the marriage.

After the custody decision is rendered the noncustodial parent is even more
angry in that he or she has moved ' from the marital residence and has been
ordered to pay support for the children which most often necessitates a dramatic
change in life style. The noncustodial parent feels he or she has been denied
rights as a parent and is prepared to fight for liberal visitation.
Even if a visitation schedule is incorporated into the Court decision there is

often a complete break down in communications between the parents because of

the following reasons:
1. Both parents are distressed by the change in living circumstances.
2. Support payments are often not made on time and so the custodial parent

denies the noncustodial parent visitation.
3. The custodial parent makes other plans for the children which would

interfere with the visitation agreement, sometimes because the other parent

brought the children home late after the prior visitation.
4. Of ten visitation is denied because the other parent has introduced the

children to another partner and the custodial parent feel he or she may lose the

children to the other party.
5. Visitation is sometimes denied because of alleged nondiscipline and allega-

tions that the noncustodial parent participates in only enjoyable and entertaining

activities with the children while the custodial parent is the total child care

person who does the disciplining, cooks the meals, washes the clothes, etc. and is

constantly building up anger over his responsibilities.
6. The custodial parent may have a legitimate complaint about the type of

activities the ex-spouse involves the children in, together with an objection of
his or her physical care of the children, perhaps alleging the visiting parent is
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not feeding them properly or permits the children to play outdoors and get
dirty or that the children are unsupervised in their activities.
The fighting between the parents continues and the non-custodial parent beginsto think about kidnapping the children. Let us look at what is happening to thechildren during the adversary proceeding with extended litigation and the parentsangry, assultive behavior which the children have been and still are exposedto
1. Children almost always blame themselves for the parents' break-up.2. They feel the separation and loss of the other parent in the familysystem.
3. They are forced to adjust to a new routine and often a new life style inunfamiliar surroundings.
4. Children notice behavior changes in their parents and are frightened bythe lack of love and support and become fearful of the angry altercationsbetween their parents.
5. A child is often asked to choose which parent he wishes to live with. Childrenare afraid to choose and ultimately struggle to please both parents, or on someoccasions they make a choice and then must live with intense anger and resent-ment from the other parent.
6. Children often become depressed and withdrawn and keep their feelings ofhappiness, sadness, fear deep inside because of the fear of further rejection.7. Children become preoccupied and lose their powers of concentration andmotivation in relation to school and sometimes isolate themselves from peers.8. Because of intense emotional and psychological pressure the child orchildren may strike out at one or the other parent.
Now, a child who has already suffered emotional trauma over the divorceand separation is suddenly and secretly kidnapped by one of his parents. Thismay be before a final hearing when a custody determination will be made orafter a court decision regarding visitation or after being denied visitationrights by the other spouse. The kidnapping parent intensely feels that he or shehas been denied equal rights to the children. In some cases it can be establishedthat the perpetrating parent is emotionally unstable and is not functioningwithin normal limits. In such cases the person is clearly convinced that his aber-rant behavior is justified.
The psychlogical damage to the child is often severe and is sometimes irreversi-ble and irreparrable : to wit:
The parent almost always takes the child on a regularly scheduled visitationand does not return him or picks the child up on the way home from school orwhile the child is outdoors playing. This is done without explanation and withouta plan or prior discussion.
Children have described their fears, sadness, loneliness and hysteria uponrealization they were not being returned to their home. Children have told methey begged, pleaded, and cried in an unsuccessful effort to perspade the kidnap-ping parent to return them. They know almost immediately that they have beenlied to and sense the parent is in violation of the law.
Children have stated their concern and worry about the other parent andsense the agonizing terror the other parent would feel when they were notreturned.
The kidnapping parent often explains to the child that he took him/herbecause he loves them so much and children begin to wonder about love—"dopeople have to hurt someone to love someone", a direct quote from a 6-year-oldboy.
Children of divorce have already suffered anxieties over the changes in thefamily system and the way it functions. Children develop coping mechanismsand attempt to find pleasure and security in a familiar environment, a specialtoy, peers, a teacher, a friend, etc. and when a child is snatched from his familiarenvironment all of a sudden even these special little things are out of his grasp.The child is stripped of everything he has had to identify with, including theother parent. The child or children are now forced into a new environment, newschool, and new home with nothing familiar but the clothes on his back.The children are then instructed to change their name and they are enteredinto school with falsified school transcripts. The children are almost alwaystold they cannot play with friends because they may divulge something of theirpast and be detected.
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A 7-year-old child told me he could not remember his new name or t
he falsified

name of the school he was instructed to say he last attended. He expla
ined he

did a lot of erasing on his papers as he continued to write "his own nam
e".

Another child told me she begged to call her other parent on her birthd
ay as

she missed the parent terribly and knew if she were home there woul
d be a

party.
A little boy, age five, told me his "taking parent" did not h

ave much money

and they had to get clothes and shoes for him from a "big box on the stree
t."

All of these children were told by the kidnapping parent they would a
djust

and be happy soon. Unfortunately none of them ever reached this
 promised

plateau.
When cases are referred to my department we begin to counsel both

 parents

and children in the process of the investigation. We work with the pare
nts toward

an agreement in the best interest of the children. I believe this professi
onal inter-

vention has reduced child kidnappings appreciably in our area.

I support without reservation S. 105, the Parental Kidnapping Act introdu
ced

by Senator Wallop. The Uniform Child Custody Act also serves the best inte
rests

of children and families. In addition, I would urge all of you to consider
 for all

States a "Joint Custody Law" as proposed in bills currently before legi
slatures of

California, Michigan, Iowa, and Wisconsin. I see this as offering an excell
ent way

to reduce kidnappings, especially if a professional counseling unit were prov
ided

as an aide to the court.
When parents are able to reestablish communication with regard to 

the best

interest of their children, they can begin to function jointly as pa
rents This

counseling service would offer divorcing parents a non-adversary fo
rum where

they could air their frustration, dissipate their anger and begin to 
coordinate

their care of the children.

PREPARED STATEMENT OF MICHAEL W. AGOPIAN

Dear Mr. Chairman and subcommittee members, I teach Sociology
 and direct

a research program examining parental child stealing in Cali
fornia. As a result,

I have a great interest in the proposed legislation which you
 are considering

today. I would like to address three aspects relating to parenta
l child stealing:

first, the scope of parental child stealing, second, preliminary 
results from my

research into the patterns of parental child stealing, and thi
rd, specific com-

ments relating to S. 105.

I. THE SCOPE OF PARENTAL CHILD STEALING

The problem of child custody when parents are divorced or se
parated exists

even when the parties make an effort to resolve their di
fferences amicably.

For many persons, however, divorce is not a clear resolution t
hat immediately

severs relations. Divorce dissolves the marriage but it does no
t erase the past

nor create an unrelated future. One repercussion from divor
ce has been an

increase in parental child stealing—the abduction of a child
 by a parent in

violation of a custody decree as defined in California.

There are a maze of social problems surrounding this activity. 
Parental child

stealing is rooted in increased social mobility. Children can b
e armed, brain-

washed, or emotionally damaged. The child may be used a
s a mechanism to

inflict pain and suffering on a former spouse. It can be devastating
 to the paren-

tal victim, causing personal trauma and disorienting one's lifes
tyle. Parental

child stealing can be viewed as a form of child abuse.

One of the major problems in addressing parental child stealing 
is the scarcity

of accurate statistical information. It was initially believed tha
t these Were

isolated cases but that is not the case and there is every indica
tion that paren-

al child stealing is increasing rampantly.

Official figures are usually incomplete, combined within multiple offense

categories, or nonexistent. The FBI does not compile informati
on to assess the

extent of parental child stealing on a national basis. There ar
e many unreported

instances of parental child thefts. Data from the California 
Bureau of Criminal

Statistics found 136 adults arrested during 1977 and 208 a
rrested in 1978 for

parental child stealing. The Los Angeles County District Attorney's Office

screened 400 cases of parental child thefts between Janua
ry 1975 and April

1979 of which 240 were rejected for prosecution. The Los A
ngeles Sheriff's
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Department reported 60 cases during 1977 with that figure increasing to 86
in 1978. The Los Angeles Police Department reports 163 cases for 1977 and
the 1978 figure increased to 190 instances.
I strongly suspect that the official picture of parental child stealing suffers

from substantial underreporting. I estimate that there are between 75,000 and120,000 cases of parental child thefts each year in America. And indicationssuggest that such thefts are increasing rapidly, perhaps as many as 20,000 caseseach year.
The extent of child stealing can only be crudely estimated because law en-forcement information is incomplete, but the potential for child thefts can bebetter guaged. Divorce is rapidly increasing in America. In 1978 Americansdivorced nearly 1,200,000 times. The number of children involved in divorcehas nearly tripled between 1960 and 1976 from 500,000 to 1,100,000 children.Such a rapid increase in divorce signals the potential for an alarming epidemicof parental child thefts. Recognizing that not every divorce contains the socialchemistry which spawns child stealing, the potential for victimization neverthe-less is greatly increased.
The number of one-parent families has rapidly increased between 1960 and1978. By 1978, 19 percent of families with children were maintained by oneparent-17 percent by mothers and 2 percent by fathers. And single fatherhoodincreased 32 percent between 1970 and 1979, with nearly 1 million children underthe age of 18 living with their male parents.

II. FINDING FROM RESEARCH INTO PATTERNS OF PARENTAL CHILD STEALING

I am completing a research project that examines 91 cases of parental childstealing from the Los Angeles County District Attorney's Office between 1977and 1978, the first year of California's criminal law dealing with parental childstealing. I would like to summarize some of the preliminary findings from thestudy titled "Patterns of Parental Child Stealing":
(a) Children between 3 and 5 years of age were most frequently taken asfound in 34 percent of the cases. Children between 6 and 8 years of age weretaken in 22 percent of the thefts. In only 36 percent of the cases was the childreturned to the guardian.
(b) Precipitating circumstances to a child theft found that 33 percent areperpetrated under the guise of an ex-spouse exercising weekend visitation,17 percent are taken from a babysitters care, and 12 percent during dayvisitation.
(c) Parental child stealing is a low risk crime. In 79 percent of the casesoffenders were not arrested or in custody at the time of investigation. Childstealing charges were filed for prosecution in 55 percent of the cases.(d) In 23 percent of the cases a bench warrant was issued for the offendersarrest. Charges were handled as a misdemeanor in 17 percent of the cases and in10 percent of the instances charges were dismissed in the interest of justice. In6 percent of the cases the victim refused prosecution.
(e) The child's home is the location of the offense in 67 percent of the caseswhile the school is the crime site in 12 percent.
(f) In 43 percent of the cases there was some form of communication betweenoffender and parental victim after the theft-72 percent of these were by tele-phone and 16 percent by mail.
(g) Child thefts are well distributed throughout all seasons of the year: Fall30 percent, summer 29 percent, winter 22 percent, and spring 21 percent. Fridayis the most perilous day for parental child thefts with 21 percent of the cases,Saturday and Sunday each recorded 17 percent of the cases. In 43 percent of thecases thefts occurred between 2 p.m. and 8 p.m.
These findings are preliminary and should be individually examined by addi-tional research. I would like to enter into the record three articles that presentin detail findings from my research.
[The articles can be found in the appendix.]

III. S. 105 PARENTAL KIDNAPING PREVENTION ACT

The attraction of interstate flight to evade law enforcement will continue tospawn parental child stealing unless uniform national provisions for childcustody are implemented. State laws are frustrated by persons snatching achild and moving to another jurisdiction.
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The present legislation requires every State to recognize and enforce cus-

tody decrees if such decrees are in compliance with the prerequisites o
f Federal

legislation. It stipulates that full faith and credit be given to child custod
y

determinations by States throughout the United States. This will bring a 
nation-

wide uniformity of criteria for upholding custody determinations, wh
at was

attempted by the Uniform Child Custody Jurisdiction Act. The definit
ions in

this full faith and credit section are clear and sufficient for a workable
 policy.

It should prove most valuable in a Federal effort to reduce interstate 
con-

troversies over child custody. Therefore, I fully support the full faith and
 credit

aspects of this legislation.
The proposal to utilize the Parent Locator Service should be an important

aid to deterring interstate abductions. I also feel that a custodial parent sh
ould

be exempt from the service charge for the use of this service (42 U.S.C. 653 should

reflect this if it is intended by S. 105).
The definition of parental kidnaping in the legislation is clear. H

owever,

section 1203 defines a child as 14 years of age. This should be mad
e uniform

with other statutes and increased to 18 years of age. This would th
en protect

all children subject to custody determinations. Also in section 1203
 under

Defense for Prosecution, if a person suspected of parental kidnapi
ng returns

the child unharmed within 30 days after the issuance of a bench warr
ant for

arrest this would constitute an absolute defense. This would allow sho
rt-term

thefts and frustrate efforts by local authorities. Although this provis
ion would

induce the return of children it has no deterrent value if it remains
 as a total

defense. I feel this section of the legislation should be deleted.

The requirement that parental victims notify local law enforcement aut
horities

within 90 days should be increased to 120 days. This additional tim
e period will

enable local remedies to be exhausted and allow legal procedures for 
returning the

child to be pursued, thereby reducing self-help methods that may crea
te further

conflict.
The legislation states that while a crime may have been committed if

 there is

a concealment for 7 days or restraint for more than 30 days couple
d with inter-

state of foreign transportation and violation of custody rights, th
e FBI cannot

investigate until 60 days has elapsed from the date local authorities
 are informed

and Parent Locator Service assistance is requested. This 60-day
 requirement is

excessive. The FBI should intervene on evidence of a Federal crime
 without any

60-day delay. If there is no evidence of interstate flight the FBI
 should investi-

gate after 30 days of notification to local law enforcement authori
ties. This would

allow local resources to be exhausted before Federal agencies ar
e used.

I commend your efforts to address this complex and difficu
lt problem. I

strongly support S. 105 and feel that with some of the amendme
nts noted in my

analysis it will be an effective response to the growing probl
em of parental kid-

naping in America.

Senator MATHIAS. Our next witness will be Ms. Constance Grogan,

of the Upper New York Synod of the Lutheran Church of America.

STATEMENT OF CONSTANCE GROGAN, UPPER NEW YORK SYNOD

OF THE LUTHERAN CHURCH IN AMERICA

MS. GROGAN. I am really grateful to have an opportunity to speak

to you and as you have said, I am representing our church, the Upp
er

New York Synod of the Lutheran Church, but I am also representing

myself as a parent who has had a snatched child. The church would

like my presence here to be an expression of their support for this bill.

It is their position that the passing of such a bill could be instrumental

in improving the, quality of life for these children.
It is also important to me that other parents don't have to go

through the kind of heartache that I have. I am one of those parents

who has legal custody. I have gone through all the court procedures. I

have all the nice pieces of paper, but they have not been too terribly
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effective. My child Caleb was 51/2 when he was snatched and next
month he will be 7. So it has been about 18 months that I have been
without my child. In his case there are misdemeanor warrants out on
his father's arrest for child snatching and child support, nonchild
support, both in upper New York State. But to this point there has
been no help in actually doing anything about those charges.
The parent locating system has not been of help even though there

are support payments that are not being made.
It may be of little value to go into the kind of blood and guts details

of my own specific situation. I think it is maybe more important to
point out that my case is similar to so many of the other cases that have
been related to this committee today. We have gone to the extreme of
trying all of the legal means to change the situation and haven't been
able to.
Myself, I have felt the despair and the humiliation and the insult

and the tremendous emotional and financial strain that all of the other
people here have spoken about. But I cannot imagine what my child
goes through.
I would like to relate to you a story of something that aid happen

before he left, a year before he left. He was 41/2 years old. His father
had liberal visitation. He had gone to visit with his father. When he
came back, he was his usual exuberant, crazy self. It was late in the
evening when he came back. We went through the usual routine of get-
ting ready for bed, taking a bath, reading stories, getting six glasses of
water, whatever 11/2-year-olds go through, the kind of routine that
little kids put their parents through to go to bed. He was fine until we
turned off the light. Then I saw a total change come over him in an
expression of tremendous fear. I guess the darkness for them is a time
when they have to deal with some of those fears. But he just began to
sob uncontrollably, and couldn't express to me what he was feeling.
I didn't know what was wrong at the moment. I just held him for a

long time and rocked him. As he began to feel calmer he was able to
express to me the fears that he was feeling. He said that his fatherhad said that he was going to be taking him, in this case to PuertoRico, and that he would never be able to see his mother again.
Senator MATimis. Not as a reward, but clearly as an exclusionarymatter?
Ms. GROGAN. As exclusionary, that was what the child said to me.At that particular time custody had been reopened because I wasplanning on moving. That may have been what initiated it as far asfears for the father went.
I myself was afraid and angry, and as a parent wanted to say, youknow, he is a rat or something, I guess. But I reassured Caleb that itcouldn't happen, that he would be OK, that he could be with both ofhis parents, that the court system .was there to help us and that it couldhelp us. We talked about his situation in this case and it was difficultas it is difficult for most divorced children. I tried to explain to himhow that situation worked, so it would make him more comfortable.He did begin to feel more comfortable and more reassured from mypromises. So, I got him tucked into bed. I held his hand until he wentto sleep.
The next day, this was like I say, when he was 41/2, he was back tobeing his exuberant self. We went on from there. When it came time
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for visitation he was enthusiastic to go with his father. I was comfort-

able to let him go. It wasn't actually until a year after that, on a

summer vacation, that Caleb's fears came true and he was taken.

Senator MATHIAS. He was then about 5½?
Ms. GROGAN. I es; he was 5½; that is right. He will be 7 next month.

So, it has been about 18 months.
You know, I don't know what that does to him. Dr. Minkoff's testi-

mony has touched me because I realize what he has to go through, the

kind of emotional strain.
Being a religious person, I look to the Bible for answers. I try not

to use that as a crutch, but it does seem that King Solomon had a

better system and we haven't improved much in 3,000 years.
If you remember that story, there were two parents, two mothers 
Senator MATHIAS. I remember it very well.
MS. GROGAN. Yes.
Senator MATHIAS. How would you have chosen?
MS. GROGAN. I don't know, because you see one of the great things

about that story is that neither one of those mothers were particularly
morally outstanding people. They were both harlots. I think if one
chose on moral standards, neither of them would have made it. I see
in that case Solomon had great wisdom because his choice was to cut
the baby in half, just as you would make a property settlement. But
he didn't give that child to the mother that wished the child cut in
half.
Senator MATHIAS. To the other one.
Ms. GROGAN. He gave it to the one who wished that child to be

whole under any circumstances, even losing the child. That is a ter-

rible decision for a parent to make, to give up a child, because we
love them.

Senator MATHIAS. But isn't it the only decision that a real parent

can make?
Ms. GROGAN. Yes, it is better than having them so twisted inside

that they are no longer human beings.
I think that our present system forces us to cut babies in half; that

the parent who is the least interested in the wholeness of the child,

the parent who has the most money, the parent who has the least in-

terest in legal systems is the one who can have the child. I think that

we need to look at that system. I appreciate the fact that the Gov-

ernment is slow in making legislation in these areas of domestic

issues. I think we are all concerned about our freedom and our own

personal privacy. But the kind of prejudice which allows these kind

of abuses within a family which would never be tolerated between

strangers needs to be changed.
I really don't have any kind of credentials except representaive of

the church to back up my concerns. I am very aware by readi
ng in the

newspapers that our world is filled with children who have 
tremen-

dous needs and who are starving and probably have more need
 than

my own child does, whom I think is fortunate in the sense of 
being

clothed and fed, but that doesn't change what is happening 
to him

emotionally.
I guess basically I just want to say that I want to supp

ort the bill.

I hope that we can change it so that our kids aren't cut 
in half any

more.
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Senator MATHIAS. You understand, just so that we have the recordclear, and I am subject to correction by counsel on my right handand on my left hand, that this bill does not introduce a FederalSolomon. It does not cloak the Federal Government with the powersor the attributes of Solomon. What it really seeks to do is to usherboth parents into the presence of the Solomons who we hope alreadyexist in the 50 States, but at least it does bring them both in thepresence of Solomon. That is what we have been unable to do, whatapparently in your own personal case you have been unable to do.
Ms. GROGAN. That is true. I don't think it is a panacea. I hope that

it will stop repeated snatchings.
Senator MATHIAS. I think your recollection of the story of Solomon

is a very appropriate one in this case.
The law, as Blackstone said, "Is the supreme expression of the

ethic of the Nation." At least it seeks to be the supreme expression
of the ethics. Therefore, we really have to look at motivation, feel-
ings as we try to shape the law so that it does express the ethics of
the Nation.
I ask you this question which I said earlier would be hard to ask

Mr. Clevenger, who has had the personal experience, and it is hard
to ask it of you because you have had the personal experience, but
what do you think the prime motive is? Do you agree with the earlier
testimony that it is almost always revenge or do you think it is an
excess of parental affection, however misguided, however it tortures
the child?
Ms. GROGAN. Well, I don't think it can be categorized all into one

lump as revenge. I think that in a lot of cases that is part of it.
I think that love is one of those words which we never quite get
defined, but I cannot believe that love is a motive. It may be that
need is a motive, but I don't think it is love.
Senator MATHIAS. You would say that if love were the motive it

would be illustrated by the story of Solomon.
MS. GROGAN. I hope so.
Senator MATHIAS. Thank you very much.
MS. GROGAN. Thank you.
[The prepared statement of Ms. Grogan follows :]

PREPARED STATEMENT OF CONSTANCE H. GROGAN

I am grateful for this opportunity to be a witness in favor of the proposed bill
on child snatching which is under consideration at this hearing.
I appear before you for a twofold reason. First, as a representative of the

Upper New York Synod of the Luthern Church in America. I am a seminary
student of that Church, presently completing an intern pastorate in Jamestown,
New York. Through my presence at this hearing, the Upper New York Synod
of the Lutheran Church in America wishes to express its support of the child
snatching bill. It is the church's position that the passing of such a bill could
be instrumental in improving the quality of life for these children.
Secondly, I am here as the parent of a kidnaped child. The Family Court of

New York State awarded me custody of our son, Caleb, in 1976. Caleb will be 7
years old next month but I have not seen him since August 1978 when he was51/2 and went on vacation with his father.
There is really little difference between the details of our situation and thatof any other parent who has had his or her child snatched by the other parent.I have suffered pain, despair, humiliation, insult, and tremendous emotionaland financial strains. And God only knows what Caleb has been through. I canonly imagine, by recalling an incident that happened a year before he was taken.



123

He came bounding up the stairs and into my arms. Caleb, then 41/2 years old,

was home atter having spent the weekend with his father.

Since it was fairly late in the el, ening, we started our usual rituals for bed-

time—bath, stories, glasses of water, and a plethora of other things only a 4y2-
year-old could think of. But things went smoothly, that is, until the lights were

out.
Suddenly, I was confronted with a different child, Caleb began sobbing and

shaking. I knew he was afraid, but he was too upset to tell me what was wrong.

For some time I sat on the edge of his bed cuddling him in my arms. Then as he

calmed down he told me of his fear. He said, "Daddy is going to take me to

Puerto Rico and I'm never going to see you again." Despite my own fear, I re-

assured him. I told him it would not happen and he would always be able to

spend time with both of his parents. After this and further assurances, Caleb

seemed more content. He snuggled under the covers and asked me to hold his

hand. Soon he was fast asleep.
By the next day, Caleb was his usual boisterous self, and when it came time

to visit his father again, he went off enthusiastically.
It was a year later when Caleb's fears became reality. He went on vacation

with his father and never returned. My attempts to work within the present

legal structure to obtain some security for my child had failed.
Our present legal system fS more primitive than that of King Solomon's court

3,000 years ago. If you recall in one biblical story, there were two women who
claimed to be the mother of the same baby. King Solomon suggested that the
child be cut in half. However, he did not give the child to the parent who wanted
the baby cut in half. He gave the child to the mother who was concerned with
the wholeness of the child. Our system, on the other hand, protects the parent
who has the least concern for the wholeness of the child. Our system guarantees
the baby will be cut in half for the selfish pleasure of the parents.
Our Government has been slow to legislate events which take place within the

intimacies of personal relations, and well it should be, for we do not want to
give up our present freedom or personal privacy. But the type of prejudice
which allows abuses within the family structure that would never be tolerated
between strangers, needs to be changed.
I have few credentials to back my concern. I am only the mother of a child,

and that is not such an unusual feat for a woman. After all, isn't one of the
problems of our world the fact that there are too many mothers and too many
children?

There are too many children in our world who shrivel in the grips of starvation;
there are too many children who are stunted in the wake of abuse, their bodies
broken and deformed; and there are too many whose inner spirits are twisted
until they no longer resemble human form.
My child, however, is fortunate—he is fed and clothed and educated—at least

I think he is. He is hugged and loved—I think. But how could I know?
I can no longer imagine how Caleb is doing, but still he must be better off than

most of the children of the world. So why do we bother you with 25,000 to 100,-
000 lost children—stolen children—who at least are wanted by someone and fed
by someone?
We struggle to change the laws because Caleb and those other children are

human and they too have human rights. They have the right to some security.
As they are now, they are less than pieces of property. My car is better protected.
They are children and should have the right to contact with a loving parent and
should not be cruelly and inhumanly separated. The need for security is so basic
to all human beings that it is difficult to believe anyone would disagree. Admit-
tedly, many children do not even have their most basic needs met and we are
frustrated because we can not help, but here we can help.

It is within our reach to guarantee the rights of these children through the
passing of these bills. The structure is already available to put the bill in action.

All we we need do is to care enough to make the bill a law.

SUMMARY

I appear before you for a twofold reason. First, as a representative of the

Upper New York Synod of the Lutheran Church in America. Through my presence

that church body wishes to express its support of the child snatching bill, and

encourages swift action to make the bill a law.
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Secondly, I am here as the parent of a kidnaped child. I also strongly urge alleffort in making this bill a law as quickly as possible in order to end this out-rageous violation of our children's rights.
Included with my report is an article I wrote on child snatching which waspublished in the The Lutheran magazine.
The bill presently under consideration is desperately needed to open otherchannels to find these children.

[From The Lutheran]

Now, I THINK

CHILD RIGHTS FOR CALEB

(By Constance Grogan)

The United Nations, in their .crusade for human rights, has declared this the
"year • of • the child." But for me, it begins and probably will continue to be the
year without my child.
Last August, my 5-year-old son, Caleb, went on vacation with his father. Caleb

never returned. He was kidnapped by his father and the two of them have dis-
appeared without a trace. Does this child have human rights? •

Caleb was two when our marriage ended. The next 3 years were spent in a
string of court hearings to decide who would have custody. Family court spends
much time and concern on such cases. There are tests for the psychological sta-bility of the parents, home studies to evaluate which environment is best suited
for the child, and even a string of witnesses to extol the virtues of one parent or
the other.

In our case, after this long and emotionally draining affair, Caleb's custody was
"awarded" to me with liberal visitation to his father. It seemed that now there
was hope for some stability and new beginnings in our lives. But in August, I
found out how wrong I could be.
Family court has no jurisdiction outside of its own State, and even in the

State where custody is awarded. kidnaping your own child is only a misdemeanor.There is nothing the police can do to help Caleb or me. My only redress is to
hire a private investigator and find him myself.
Even if he is found. I am faced with the decision of what to do. The only way

to get Caleb back would be to steal him. He would again be moved and unsettled
with no goodby and no time for explanation. In order to "protect" him, I would
be forced to deprive him of any contact with his father. I would never be able to
trust Caleb out of my sight. I would have to teach him to distrust all adults
because one of them might be a private investigator trying to steal him back.
Life seems to get so tangled with our brokenness and inability to live as God

created us that we are often left to make a decision between two very poor choices.
If my child is found. I will have to ask myself as a Christian. what is the most
loving thing that I can do for all the people involved? Should I steal my son back
or should I leave him with his father? This is my dilemma and I must be prepared
to live with my decision whatever it may be.
But the situation goes far beyond my own decision : it cries out with the ques-

tion of children's rights. Do Caleb and an estimated 25.000 other children in our
country who are in the same situation have any human rights? Do they have the
right to have some security? Do they have the right to have contact with a loving
parent? Do they have the right to be protected from cruel and inhuman treatment?
How- can the church heln? We can reach out to these broken families and help

them to remain a part of the church family. Only in showing God's love and for-
giveness can the anger and hatred be healed. Only in this healing can our children
be saved.
I implore the members of the Christian community to help these children gain

their rights. In the last few- years there have been several Federal bills drafted
to help alleviate the problem of parental kidnaping, but they continue to be
tabled due to lack of interest. The most recent of these unsuccessful efforts was
led by Representative John Moss (D-Cal.) and Senator Alan Cranston (D-Cal.).
Your letters to them or to your own congressmen will help.

Will Caleb have human rights? Yes, if we take time to care about our children.
Senator MATHIAS. Our next witness is Mrs. Virginia Burt.
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Mrs. Burt, we have other witnesses. We have your written statement
and it will be included in the record in full. If you can brief it for us
we will appreciate it.

STATEMENT OF VIRGINIA BURT, BALTIMORE, MD.

Mrs. BURT. Oh. I can't do that at the moment.
In February 1974, I knew I needed help when it took 10 minutes to

decide whether 5-month-old Patricia Ann should wear the pink or
blue stretch suit. So, that afternoon, I called the Dutchess Family
Counseling Services in Poughkeepsie, N.Y., and made an appoint-
ment for the following week, even though my husband did not think
it would help me.
As time went on, I know my husband and I had to separate. After

a battle royal, I screamed I wanted a divorce—out of a bad mar-

riage. So, Bill agreed, but said we should draw up our own separa-
tion agreement. It gave him Mary Ellen, our eldest child, and the

house, and it gave me Patricia Ann and $60 a month child support.

My attorney said, "No." When Bill threatened me with a knife if I

did not sign it, at my attorney's advice, I took my children and re-

turned to Baltimore.
I felt so free, so full of hope and joy that at last I had done it—

had gotten out of a hopeless situation. Still, I had pangs of guilt.

After all, these were his children too. He missed them and Mar
y

Ellen missed him.
Against my attorney's better judgment and that of many friends and

family, I allowed him liberal visitation, even though he was giving me

little support and suing me for custody. I could not keep the children

from him. There were some bad moments. Mary Ellen wanted to be

with him. I took her to a psychiatrist who plainly stated that she was

not my child; she was brainwashed. It was not "I need my daddy,"

it was "My daddy needs me." The doctor told me I was to keep her

with me for as long as I could stand it, and eventually she would

have to go with him.
Bill announced the week before Thanskgiving that he wanted to see

the children the following weekend. He would be down Friday. He

was going to spend Thanksgiving reminding himself I was his enemy.

On Friday, November 29, 1947, at 5:45 p.m., I dressed 6-year
-old

Mary Ellen in her prettiest party dress and new fuzzy coat. Fifteen-

month-old Patricia was full of smiles. She had just started walking and

was so proud of herself. They were going out to dinner.

Eight p.m. came and no Bill; no children. At 10 p.m., I calle
d my

attorney. Finally, at 11 :30 p.m., I called the police. I told them my

story, and they asked if I had custody. I told them no, the hearing was

to be December 16. They said there was nothing I could do. I w
as a

wreck. All weekend it rained, the house creaked, and my mother 
and I

just sat and waited. Monday, I received ex parte custody.

I returned to Poughkeepsie, N.Y., with my little piece of paper 
that

meant nothing.. New York would not recognize a Maryland custody

agreement.. The Poughkeepsie police helped my mother and I b
reak

into my home. Bill had taken $10,000, the pots and pans, china, 
his gui-

tar, stereo set, clothes for himself and the children.

I hired an investigator. We thought he might be in the area 
because

the checks were being cashed at various bank branches, but w
e couldn't

62-925 0 - 80 - 9
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find him. We questioned the people at the college where he was a
biology professor, but no one knew anything. He had left them at mid-
semester. I was sure that one friend, Priscella might know where he
was, she claimed she didn't, and when the investigator tried to ques-
tion her, she called the police and claimed harassment.
Finally, I persuaded the juvenile division of the Poughkeepsie

police to talk with Priscella. She claimed at one time she had been in
touch with him, but didn't know where he was now. There was nothing
I could do. The FBI could not help; the district attorney's office
couldn't do anything • missing persons practically ignored me. So-
cial Security would only help if I needed support money; I needed the
children. It was hopeless.
What my husband had done was legal—no laws had been broken.

The police, no government agency would help me. It was a domestic
affair and the police did not want to get involved. I spent 4 months in
Poughkeepsie looking for my children. Every day I would call the
investigator. I would walk into town going to the familiar spots where
I had spent time with them. I looked at every face, every child. One
night I was on my second drink, and I suddenly realized that Bill
wanted to destroy me. I said, "No.'' I poured that drink down the sink,
and the next day, I called the family counseling service and resumed
seeing my counselor.
In April 1975, it was time to say good-bye to Poughkeepsie to start

a new life. I could not keep my home there; it was going to be fore-
closed. I may never see my children again, but I could not and would
not die. It was not easy starting over. No one wanted to hire me. I had
not worked for over 6 years, and there was always the question of my
children and the strange looks I received when I said they were with
their father. The only answer was to do temporary work until I could
find something permanent. Then Koppers Corp. offered me a job.
On August 28, 1975, my cousin told me of a young man she had seen

on TV on a talk show, "Panarama." His wife had disappeared with
his son. He, too, knew the frustration of lawyers, investigators, law
enforcement agencies, and just not knowing where your children were.
His name was Arnold Miller, the founder of Children's Rights, Inc.
At last I knew someone who was also victimized. I had some one to
talk to. Arnold had taken a seemingly hopeless situation and was
turning it into a victory. He was going to change things, educate peo-
ple about the loopholes in our laws and make them see the need for
change. Arnold got me involved with the issue. Through him I ap-
peared on several Baltimore and Washington talk shows, NBC News,
and on "60 Minutes." I was active in Baltimore with the issue between
1975 and June 1977. I gave several workshops and talked before
groups.
Then it happened. Late in May 1977, "60 Minutes" reran the seg-

ment on child stealing. On Saturady, June 4, 1977, I was on my way
to a picnic. The mailman caught me as I was going out the door. There
was a large envelope from CBS News. Inside was a letter telling me
that Bill Burt, my children, and Priscella were in Pittsburgh, Pa. I
was hysterical. I couldn't believe it. After 21/2 years, I knew where they
were.
At last I had found them, but now what was I to do? I called myattorney, John Healy, in Baltimore. I know I had several ways to go.
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I could have gone in and resnatched the children and brought them
back to Baltimore; I could leave them alone and forget the whole
thing; or I could try to do it legally. After much deliberation, I came
to the conclusion that I couldn't resnatch them. I knew how confused
they would be. I was sure Mary Ellen would be angry and afraid.
Four-year-old Patricia would have no recollection of me. I was cer-
tain she thought Priscella was her mother. I wanted someone to be the
overseer in this situation. I did not feel I could handle it alone.
It was then that my attorneys Mr. Donald Saxton and Mr. Gordon

Fisher in Pittsburgh accepted the case. They worked diligently to
find the right solution. He was the Honorable Patrick Tamilia, chief
judge of the juvenile division of the Court of Common Pleas of
Allegheny County, Pa. They were able to convince him that the act
of child snatching as an act constituting "depravation" under the
Juvenile Act.

This interpretation enabled the judge to issue ex parte order direct-
ing the sheriff to recover the children placing them in custody of the
Child Welfare Department and to enable him to then hold hearings
on the issue of dependency and custody. The utilization of this pro-
cedure was extremely important in this particular instance because
habeas corpus proceedings in Pennsylvania require prior notice and it
was believed that the pattern of conduct of my husband would result
in his absconding from the jurisdiction before the court could physi-
cally bring the children within their control.
On September 29, 1977, almost 4 months after I received the letter

from "60 Minutes," the sheriff picked up my children from Priscilla as
she and Patricia walked Mary Ellen to the school bus stop. A case-
worker was in the car, and the children were taken back to the chil-
dren's shelter so that we could meet. Needless to say, they were terrified.
Mary Ellen repeatedly told the caseworker she hated me, never

wanted to see me, that it was a dirty trick that I had exposed them on
"60 Minutes." Some of the children from her school witnessed the show.
I had expected this. After almost an hour, I finally got to meet my

children after nearly 3 years. Eight-year-old Mary Ellen was angry
and made many accusations. Patricia, who was 4, just sat and watched
wide-eyed. I let Mary Ellen be angry, and then explained a few things
to her about what had happened and why. Within 20 minutes, I had a
hug and kiss from both my children. Mary Ellen told me that there
were times when she would just stop and think of me, and she was glad
to see me. If nothing else, they "no longer had to hide." Patricia said,
"I guess I have two mommies."
The following day a hearing was held before Judge Tamilia, and he

ordered a 2-week visitation for the children with me in Baltimore, and
then there would be a custody hearing. After 2 weeks, I enrolled Mary
Ellen in public school and Patricia in a day care center, as I had to go
back to work. The next 10 months were hectic. Not only was I busy
getting to know my children, working, scheduling three counseling
sessions a week for all of us, but I had the custody trial to deal with.
Between September 1977 and July 1978, I made eight trips to Pitts-

burgh for psychiatric evaluations at Children's Hospital, pretrial
hearings and the trial itself. The trial lasted 8 days in all and was
scheduled in four 2-day sessions beginning in March and ending in
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July. This has been a very costly ordeal. Not only did I have my attor-
ney's fees, but also airplane fare, lodging, and the loss of time from
work. I was fortunate to be able to stay at a women's shelter in Pitts-
burgh. Each trip cost me about $300. My. funds have been exhausted.
Finally, in July 1978, Judge Tamilia issued an order placing Pa-

tricia in my custody and Mary Ellen in her father's custody. We were
all to undergo psychiatric counseling, Mary Ellen, Bill, and Priscella
in Pittsburgh, and Patricia in Baltimore. There was to be frequent
visitations for both children. Harbel, a mental health clinic seeing
Patricia and me, felt it would be detrimental to Patricia's well-being to
visit with her father at this time, so a court order was issued to termi-
nate Patricia's visitation.
Mary Ellen has visited us once since her return to her father in

August 1978. I requested her on several occasions, but Bill did not send
her despite the court order. She is 11 now, and when I talked with her
at Christmas, she is doing well in school and having fun. She is busy
with her life. Some day, I hope our relationship will be better. At least
I know where she is. I can send her gifts and letters and talk with her.
Patricia is 6 now. She loves school, has many friends and is happy. We
have a good relationship. She is free to talk about her daddy and sister
and the way things are. We both miss Mary Ellen and look forward
to the day when things will be different.
In the meantime, my husband, we are not divorced yet, is appealing

the case.
I have been very fortunate. Without the exposure on "60 Minutes,"

1 still would not have known my children's whereabouts. My attorneys
in Pittsburgh, Donald Saxton and Gordon Fisher, have worked dili-
gently on this case. My legal fees are around $20,000. They have not
pressured me for payment. I make token payments each month. We
are still waiting for the judge's final decision concerning getting back
some of the funds taken by Bill when he took the children.
Judge Tamilia in Pittsburgh has shown a great deal of wisdom in

his opinions and the court orders he has issued. We have had the full
cooperation of the sheriff's office, the airport authorities, and the child
welfare department, in Pittsburgh. My employer, Koppers Corp., has
been most understanding of my situation. Despite my absenteeism they
have continued me on their payroll. Harbel, a mental health clinic in
Baltimore, has given me a lot of support, and their fee has been
minimal.
The irony is that with all of my resources to this point, and I feelthat they are well above average, my husband could take my children,

disappear, and no one would help me find them. There are still no laws
to protect me or my children. Child stealing is still legal. Until there is
Federal legislation making this act illegal, thousands of other parents
and I live with the fear that our children may be whisked away by an
unscrupulous parent, perhaps never to be seen again.
Child stealing hurts everyone. The victimized parent is left with an

emptiness. I feel death is easier to deal with. In death there is finality.In child stealing, you continuously search, never knowing, never sureif tomorrow, maybe they will be back. The parent who steals is con-stantly on guard, hiding, can never be entirely honest, always livingwith the fear that perhaps his secret will be discovered.
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The child hurts most. He is the target of his parents' hostilities. He
loves both parents and is confused by the absence of one. He is often
lied to, told his mother is dead. Sometimes his name is changed. There
can be no roots. Old friends, family, familiar places must be forgotten.
I wholeheartedly endorse Senator 'Wallop's S. 105, the Parental

Kidnaping Prevention Act.
With one out of four marriages ending in divorce, there will be

many angry parents absconding with their children. We need help to

resolve this matter.
Senator MATHIAS. Mrs. Burt, have you had an opportunity to read

Senator -Wallop's bill or to discuss it?
Mrs. BURT. Not entirely.
Senator MATHIAS. But you have discussed it and the purpose of it,

either with Mr. Healy or Mr. Miller or some of the people with whom

you have been working in your situation?
Mrs. BURT. Yes.
Senator MATHIAS. As you say, you have been extremely fortunate

because you had the unusual intervention of a national television pro-

gram which came to your assistance.
Mrs. BURT. Yes.
Senator MATHIAS. Do you see that the mechanisms provided in the

Wallop bill would in effect give to every parent in your situation, the

kind of help that you received from an unusual circumstance by which

you were singled out, almost like a bolt of lightning, to be the subject

of a "60 Minutes" interview?
Mrs. BURT. I have to admit I am not entirely familiar with Sena-

tor Wallop's bill. I feel that if there is some intervention, if the child

can be found and put it in the courts, I think it would be helpful, most

helpful.
Senator MATHIAS. A great many attorneys with whom members of

the committee and committee staff have discussed this problem, this

kind of problem, have been puzzled over just how to help their client—

what to do. Your lawyers apparently developed a legal theory that

worked.
Mrs. BURT. Yes.
Senator MATHIAS. A theory of deprivation.
Mrs. BURT. Yes.
Senator MATHIAS. Would you have any objection if they were to

make available to the committee, to be part of this record, the plead-

ings in your case, the court papers in your case?
Mrs. BuRT.-I would be honored.
Senator MATHIAS. Could you give us copies or could you ask them

to provide the committee with copies of that?
Mrs. BURT. The judge has not yet written up his statement. We are

still waiting.
Senator MATHIAS. Well, I think we would be interested even prior

to a final decision in the case, to have the pleadings, the papers sub-

mitted on your behalf.
Mrs. BURT. Of course. Yes. That can be done.
Senator Maxims. Which I assume are a matter of public record.

Mrs. BURT. Yes.
Senator MATHIAS. I don't know whether this is a "sealed" case; if it

is, we obviously don't want to violate any rules of the court that may
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exist here. If the pleadings are a part of the public record in the case,
we would appreciate your help in getting copes of those proceedings.
Mrs. BURT. I will get you copies of the proceedings.
[The material referred to can be found in the appendix.]
Senator MATHIAS. I think you have made a very complete statement,

one that gives us a case history which will help to guide us in this
matter.
One of the issues that has been discussed at some length throughout

this whole day is what happens prior to a custody decree, and that is
your case. All of these events that you have been describing occurred
prior to a decree. I think this is one of the situations that has to be
addressed by the bill.
So, your testimony will help to insure that as we review this legis-

lation and try to perfect it before it goes to the full Senate for judg-
ment, it will cover not only a postdecree situation, where there is a
court which has made a custody award, but also the situation of the
parent who is trying to protect the rights and the welfare of a childprior to the time that a court has acted in relation to that custodysituation.
So, that is a particular contribution that you have made here today.We are grateful to you. I know it was not easy for you to come andmake this statement today. It is a very personal problem and a verypersonal subject. Tn your case and Mr. Clevenger's case, as with theother parents who have been here and been willing to share their ownexperiences, it does help us to put the picture tokether, but that doesn'tmean it is any easier for you to do.
I am delighted to hear that you have had cooperation from thevarious social services in the city of Baltimore. I follow their activ-ities with a great deal of interest because some part of their fundingdoes come from Federal sources, and I have a responsibility to makesure that the Federal investment in those services is in fact a goodinvestment for the people of Maryland. From your testimony, Ijudge that it is.
Mrs. BURT. Yes.
Senator MATinAs. You have confirmed my already high opinionof the leadership at Koppers for having this kind of a personnelpolicy in this situation.
Thank you very much for being here.
Mrs. BURT. You're welcome.
Senator MATHIAS. Now our final witnesses of the day, Prof. RussellM. Coombs of Rutgers University School of Law, Prof. Wallace J.Mlyniec and Ms. Nancy Lynn Hiestand of Georgetown UniversityLaw Center.

PANEL ON LEGAL ASPECTS OF BILL:

STATEMENTS OF RUSSELL M. COOMBS, RUTGERS UNIVERSITY
LAW SCHOOL; WALLACE I. MLYNIEC, AND NANCY LYNN
HIESTAND, JUVENILE JUSTICE CLINIC, GEORGETOWN UNI-
VERSITY LAW CENTER

Dr. MLyNTEc. My testimony will be brief.
Senator MATHIAS. All of your statements will be included in full,in the record, at the conclusion of your oral testimony.
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Dr. MLYNIEC. What we have decided to do in light of that is to com-
ment on some of the amendments that have been suggested today,

especially by Senator Wallop and some of the other panel members.
I would also alert the staff that we will be including at a later date

more comprehensive remarks on these amendments to add to your

record.
[The additional material referred to can be found in the appendix.]

Dr. MLYNIEC. Referring to Senator Wallop's testimony on page 16,

he lists six amendments that he would recommend. I would like to

comment on just a few of those.
We have no problem with No. 2. I would assume that a good pros-

ecutor, faced with this very obvious affirmative defense, would dis-

miss the charge anyway. On the other hand, it may take significant re-

sources on behalf of the snatched parent to get a lawyer and litigate a

claim that would be dismissed under normal circumstances because of

his affirmative defense. So, we would have no problem with No. 2 being

included.
With respect to No. 3, generally speaking, a felony is considered a

crime which has a penalty of more than 1 year. While we understand

the requirements of treaties which prohibit extradition unless there

is a felony involved, we would just suggest that if the crime is raised

to a felony, to enable the treaty provisions on extradition to be im-

posed, we would suggest that the penalty be kept minimal.

The reason for that is as we see this bill, and one of the reasons we

like this bill is that it is a proper attempt to endorse what we law pro-

fessors like to call our "federalism." It is the proper exercise of the

Federal Government enabling States to have their individual 
State

judgments endorsed.
We do not see the 
Senator MATHIAS. Fifty Solomons.
Dr. MLYNIEC. We do not see 
Senator MATHIAS. Not one single monolithic Solomon.

Dr. MLYNIEC. Exactly.
Because of that we should not have each of those Solomon's second

guessing another Solomon when the ties to the original Solomon ar
e

more appropriate. Consequently, rather than being a tool of th
e

harmed parent to get back at the harming parent, we see the crimina
l

provisions themselves as part of this package to endorse the 
State

provisions.
Therefore, we would not like to see a large penalty placed on those

parents who take their children across national boundaries, but
 we

would like to see it made a felony, just so the treaty provisions coul
d

be endorsed.
The one I am more concerned with and which I find astounding

that all of our great minds or less than great minds had missed was

No. 4, the provision of care for a child once he or she has been pic
ked

up by Federal agents. I would just caution that the committee loo
k

at the hearings on H.R. 3434, which is currently in conference to se
e

what has happened in State welfare agencies with respect to child
ren

that are taken from their parents by State welfare departments. 
I be-

lieve someone has to do this. I believe the Federal Government sho
uld

not establish shelters for children; but some agency of the Gove
rn-
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ment should be empowered by this statute to enter into contracts with
the State governments to provide for these children.
I would suggest that the language be very, very clear that these

children shall not be placed in institutions. These children, when they
are first taken out of the custody of this parent, and now snatched
again by the police, should be placed in foster homes; not shelter
homes, not group homes, not institutions, not detention facilities, but
foster homes with parents who are skilled at caring for troubled chil-
dren.
Ms. Hiestand would like to comment on a few other of the amend-

ments that have been made, Mr. Chairman.
Ms. HIESTAND. It seems clear from the testimony today that of the

three major sections of the bill—the full faith and credit provision,
the parent locator service provision and the criminal provision

' 
the

one which apparently has no opposition is the first, the full faith and
credit. We are glad to see that this section of the bill was changed from
the prior legislation, taking out two subsections which we were con-
cerned might emasculate the bill.
We commend S. 105 and would just caution this subcommittee

and the Congress from including amendments which might deter from
the idea of full faith and credit. Language which may seem simple
like "Public policy of the State," and "if it was done punitively," can
be easily picked up by courts and used against the full faith and
credit provision. Congress should not—given the concern that they
have to assist courts in enforcing their own decrees—legislate the waY
for getting around that concern.
With respect to the criminal provisions, Senator Mathias, you were

concerned as to what would happen if the snatching occurred prior to
a custody decree. I think in most cases—in 39 States there would be
no problem. But the parent could go into the State and get the cus-
tody decree in those 11 States which have not passed the uniform law.
There might be a problem and perhaps that loophole could be taken
care of by language to the effect, "An existing custody degree," or
"Initiation of custody proceedings."

Senator MATHIAS. I do not want to interrupt you. I want to save
questions for the panel, but right on that point, those 11 States could
become kind of ghettos, could they not, for parents—
Ms. HIESTAND. Who do not have a custody decree.
Senator MATHIAS. Who would realize that they are sort of beyond

the pale in those States.
MS. HIESTAND. Yes.
Senator MATHIAS. So, they would all hone in on one of those

locations?
Ms. HIESTAND. Yes. It is troubling because on the one hand, we dowant to emphasize that the criminal sanctions are a last resort and,therefore, to trigger those sanctions the parent should have used thecourt process. That probably would be satisfied by the initiation of theprocess, even though the full custody order has not come down.In closing, we applaud the bill and thank you for permitting us totestify today. We will answer questions when Mr. Coombs is finished.Senator MATHIAS. The Chair wants to take the opportunity to wel-come the return of a native or very nearly a native, a former memberof the committee staff.
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Mr. CowlBs. Thank you, Mr. Chairman.
Senator MATHIAS. You have been missed. If you had been here and

on duty, I might not have had to vote against the recodification of 
the

Federal criminal laws. [Laughter.]
Mr. COOMBS. Well, I have missed the committee, too. You are doin

g

some excellent work on the Criminal Code bill, whichever view of i
t

eventually prevails. I very much admire also, Mr. Chairman, the rol
e

that you are playing in the processing of S. 105.
Senator MATHIAS. Well, when we get to the recodification, we may

have to call you back into active duty.
Mr. COOMBS. Thank you, Mr. Chairman. I teach in the Law School

at Rutgers University in Camden, N.J. My areas of teaching include

family law and criminal law and procedure. But I do want to make it

clear that in my appearance today I am not speaking on behalf of

Rutgers, any other organization, or any person other than myself. I

strongly support enactment of S. 105.
Senator MATHIAS. Your record with the committee is such that

speaking for yourself is adequate passport for any place you want

to go.
Mr. Coomss. Thank you, Mr. Chairman. I do think this bill is essen-

tial if child snatching is to be prevented and controlled. The Uniform

Child Custody Jurisdiction Act is excellent legislation. It is highly

desirable that more States enact it. There are other things States need

to do also in improving substantive, procedural and remedial law in

the areas of child custody and visitation and their enforcement.

But, no matter how well the States do their job, there is an essential

Federal role. As Mr. Alexander said in his testimony, the Uniform

Act is being variously interpreted and applied by the States. The

resulting problem will continue to exist unless the key concepts of

the Uniform Act are, as is done in S. 105, made matters of Federal law

so that the mechanism exists to see that the interpretation on the key

points do become consistent.
However, recognizing that there is an essential role for Federal

legislation to play, I think it has to be kept in mind that the State's

role is essential too. As you put it, Mr. Chairman, the bill is silent or

neutral on certain matters of substantive family law and other things

that are the domain of the States. I think it is very wise that you

have the bill in that form.
Senator MATHIAS. I don't have it. Senator Wallop has the credit

for having fashioned it in that form.
Mr. COOMBS. Yes, he deserves enormous credit for this bill. I think

some vigilance on the part of the subcommittees, and the committees,

and the Congress as this bill is processed, some vigilance will be neces-

sary to resist attempts to involve the bill in matters that ought to be

retained as the exclusive area for State law to control.
In that respect, Mr. Chairman, I would like to request the inclu-

sion, in the record of the hearing, of a letter that the Justice Depart-

ment wrote on September 20, 1978, to Congressman Rodino, and the

attachments and footnotes that came with it, because they include

some very good discussions of what the proper Federal and State roles

should be and an explanation of how important aspects of the legis-
lation are designed to operate.
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May that be included in the record, sir ?
Senator MATHIAS. It will be included in the record as will your

statement.
[The material referred to can be found in the appendix.]
Mr; Coomss. Thank you, Mr. Chairman.
An example of the sort of possible amendments that I recommend

that you resist, because they would involve the Federal Government
and Federal law in matters that ought to remain the province of the
States, is the recommendation for creating an exception to the duty of
interstate enforcement of custody orders for "punitive decrees." Pro-
fessor Bodenheimer had recommended that, but she now has with-
drawn the suggestion. I don't know if anyone has actively promoted
it any more, but I would strongly recommend against it.

Another possible amendment in that vein that I would recommend
against is one incorporating some concept of "clean hands," as an ex-
ception to the duty of interstate enforcement. Again, application of
that concept would involve judgments on the same sorts of matters
that substantive custody determinations depend on and it would nec-
essarily make those things matters of Federal law. in addition, I think
it would weaken the effectiveness of this bill as a prevention of childsnatching, because there would always be this possible inducement torelitigate a custody order by trying to get another State to determinethat a "clean hands" exception or something like it could be satisfiedin a particular case.
There are other suggestions being made for amendment of the bill,Mr. Chairman, that I would like to comment on because I think thatthey are not wise. I would like to explain briefly why those suggestedamendments are unsound. Then there are some criticisms being aimedat the bill that I would like to respond to because I don't think thecriticisms are sound.
There have been several related suggestions dealing with the cover-age of visitation rights in the bill. The bill now covers frustration ofvisitation rights, as well as abuse of visitation rights, equally withcustody rights, and I think that is wise and proper. The legislativehistory is also extremely clear that the bill means what it says whenit includes visitation rights equally with custody rights.
So, one amendment that has been suggested, to require that visita-tion rights be enforced interstate, is totally unnecessary. I recommendagainst that amendment because it is just surplusage. And, a relatedsuggestion that I think also ought to be rejected is one that wouldcreate a loophole in the duty of interstate enforcement providing thata second State would be given some leeway to amend the visitationorder of a first State. That, again, would offer an inducement for anyparent who was dissatisfied with the visitation order in one Stateto go seek appellate review, in effect, in the trial court of anotherState, and would weaken the effectiveness of the bill.Likewise, there has been a suggestion that the criminal provisionshould apply to visitation only where there is concealment. That wouldalso be an unwise amendment.
In the first place, the amendment is unnecessary because the propersafeguard against overuse of the criminal provision in cases wherevisitation is violated is prosecutorial and investigative discretion.Actually, there is going to have to be heavy reliance on investigative
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and prosecutorial discretion to avoid overuse of this criminal provi-
sion, even where custody is violated. Even more discretion will have to
be used, of course, as to visitation, but I think it is an adequate

safeguard.
In the second place, where there is no concealment, it ordinarily will

not be appropriate to use the Federal criminal sanctions, even where
it is custody rather than visitation that is being interfered with, except
in rare instances. One can imagine a case where there is a child snatch-
ing in violation of custody rights and the whole mechanism works the

way it is supposed to with civil enforcement and perhaps with State
contempt proceedings or State criminal proceedings, whatever, and

the situation is brought under control; and then there is another

snatching of the same child and a kind of a recidivism occurs under

those circumstances. That is the only sort of case where the Federal
criminal provision should be used in the absence of concealment.
Well, if a case occurred that was just the same except that it in-

volved violation of visitation rights rather than custody netts, again,

once the other mechanisms made available by this bill and by State
law for interstate enforcement, contempt, what have you, State
criminal sanctions, once those are shown to be inadequate, to deal with
repeated violation of the right to visit a particular child, then if there
is no Federal criminal sanctions provided here, there is no remedy
whatsoever.
In other words, just as you need a last resort of Federal prosecution

in a very few custody violation cases, you need that last resort in a
very few visitation violation cases also, although there would still be
fewer visitation than custody cases, I would think, where the use of
these investigative and remedial provisions of Federal criminal law is
appropriate.
The subject of these criminal provisions more generally is one where

I think the bill is now attracting a great deal of unjustified criticism.
The attacks that the Justice Department and the FBI now are making
on the criminal provisions really are not sound when their reasons are
analyzed carefully, in my opinion.
I don't want to be misunderstood. It happens that the civil pro-

visions of the bill are the vital part. The civil provisions are a much
more important part of this bill than the criminal ones, for these
reasons. The effects of the civil provisions should be that very few
cases will even come within the jurisdiction of the FBI, and that very
few of those on which the FBI legally would have jurisdiction will
justify the exercise of discretion by the FBI to get involved. At each
step of the process a large number of cases should be weeded out that
don't have to be dealt with by the Federal criminal law.

First, the civil provisions will reduce the incentive that law now
offers to child snatch, to shop for a different forum to obtain reliti-
gation of a decree and so forth. So, less child snatching should occur
simply by the existence of the civil provisions.
Second, in addition to eliminating those incentives the civil pro-

visions offer a Positive deterrent, because the effect of the civil pro-
visions will be that a child-snatching parent will be forced to go back
to the State whose court order he has disregarded and face the same
judges again when he wants to ask for visitation or any other favorable
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treatment from the civil court. So, there is an element of deterrence
there.
Then, in the few cases where prevention and deterrence fail and

child snatching does occur, the parent locator service should be capable
of locating most of the parents that hide. The use of the parent locator
service is highly desirable here. I don't think that the people from
the administration who opposed its use made the case persuasively at
all. After all, they remain willing to seek dollars by using the parent
locator service. The dollars are not supposed to be an end in them-
selves. The dollars are supposed to be for the benefit of children. If
they are willing to pursue the benefit of children in that monetary way,
I don't think they can say that some different privacy interests justify
failure to make their service available in custody and visitation cases
as well.

Finally, where the parent locator service fails and where prevention
and deterrence have failed, even then, if punishment is needed, the
State contempt power is available for punitive purposes, and in someStates, State criminal statutes are available for punitive purposes. So,the only appropriate role for the use of these Federal criminal provi-sions is in finding the parents and children when the PLS can't do so,
and, in the rare case where criminal punishment of a parent is going
to do a child more good than harm, and where the case is so aggravated
that State criminal penalties and contempt penalties aren't adequate,then it might be appropriate to have a Federal criminal prosecution
and trial and punishment. Those will be exceptional cases. After all,
it is no benefit to a, child to have the earning power of his parent im-paired by criminal conviction. It usually is no benefit to the child
to have his parent incarcerated.

Still, there is a proper role for the Federal criminal law and forthe investigative powers of the FBI. The objections that the JusticeDepartment and the FBI raise should be discounted. Some of the ob-jections are simply unsound; others do deserve some consideration, but
not the weight that the Justice Department would lead you to believe,and they ought to be considered outweighed.
For example, one of the arguments that the FBI and the Justice

Department make is that they dont' have the expertise to get involvedis deciding who ought to have custody. They don't have sociologists,
I think they said, and so forth. The bill solves that problem. The bill
already keeps them out of that area because the commission of theFederal offense doesn't depend on a conclusion as to who has a rightto custody in the abstract; a previous court order is required. The FBIsimply relies on a previous judgment of a State civil court that parentA is the one that is entitled to custody.
Now it is true there is a good cause defense. They object to thevagueness of that standard. But, I think they should not be concernedbecause in order for them to have jurisdiction there has to be a courtorder in every case. Good cause is not an alternative basis for FBIjurisdiction; on the contrary, it is a defense. In other words, there hasto be a court order in every case for the FBI to be involved and thegood cause element is actually an escape valve. It is a hook on whichthey can hang their exercise of discretion not to get involved in aparticular case.
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They told you today, Mr. Chairman, that they have been using a

very comparable concept of a real, genuine threat of harm in applying

their jurisdiction under UFAP. Again, they are using it as an escape

valve from a crime in which they have clear jurisdiction.
This would be a comparable situation. They ought to welcome the

inclusion of the good cause element because it illustrates the fact that

they are going to have to exercise discretion in deciding in which cases

they will get involved.
Then they complain also about the definitions of "restraint" and

"concealment" in this criminal statute, and say that they don't think

they ought to have to apply vague concepts like restraint and conceal-

ment. That is not a persuasive argument in view of the fact that the

Justice Department strongly supports the criminal code bill. The

criminal code bill uses very similar terms in the general kidnaping

statutes and they don't consider those terms too difficult to apply in

that situation. Of course, it is true also that the FBI applies a number

of concepts like scheme and artifice to defraud under existing law

that are much more difficult to define than the concepts of restraint and

concealment.
They have another argument to make on that point. Apart from

the substantive definition of the conduct, they say that even the juris-

dictional criteria under proposed section 1738A, which they do have

to consider in deciding whether there has been a criminal offense under

S. 105, are things that the FBI shouldn't have to consider. They com-

plain about being asked to determine whether notice and opportunity

to be heard were given to the civil custody litigant as a basis for the

court order that they are being asked criminally to enforce. They

complain about the phrase "threatened with abuse," and so forth.

Well, in the first place, as I say, there are other tough questions in

all the Federal criminal statutes and daily they handle comparable

issues.
Second, well, I guess the most important point, to cut this a little

short, Mr. Chairman, is that this statute is actually unique in solving

that problem for the FBI, because in this case there will almost always

be a civil court order that will not only have determined which

parent should have custody, but will also be based on a determination

that the jurisdictional requirements have been met.
In other words, everything that the FBI needs to know is true, in

order to know that an offense has been committed under section 1624,

including the jurisdictional criteria, will already have been deter-

mined by a State civil court. When the matter is referred to the FBI,

they normally won't have to go behind that State civil court judgmen
t.

They also make the argument that the Federal criminal provisions

would have limited value as a deterrent. They say, first of all, that you

are only adding to an existing State deterrent in the contempt and

other State criminal laws in this area. Second, they say that if you

really mean we are going to investigate these cases and find childr
en

but we usually are not going to prosecute, then that is no deterrent.

I think that their argument misunderstands the role of this criminal

provision in the entire scheme of S. 105. As Professor Mlyniec ex-

plained today, the relationship is an integral one. The State civil deter-

rents such as reducing visitation, and the State criminal deterrents 
of
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contempt and State prosecution work only when you can locate the
parent and child. That is the role for the Federal criminal provisions.
In other words, you need Federal investigation in order to make the

State deterrent fully effective. Once you make the State deterrent
effective, then you don't need the Federal criminal prosecution.
Senator MATHIAS. You may have Solomon waiting for you butunless you get into the presence of Solomon it doesn't matter.
Mr. COOMBS. Yes, that is right. Once you get in his presence, then,

yes, you have a good State deterrent. So their argument is not sound,in my opinion.
They argue also that there is something inappropriate somehow ininvestigating cases in which you don't really plan to bring many pros-

ecutions. But that is not sound. The UFAP statute is based preciselyon that approach, that the FBI's role is to find people and then when
the States can prosecute satisfactorily, that is all that happens and theUFAP cases are never brought to Federal criminal trial. That is ex-actly what would be done under this bill. Why is it so similar to UFAPin this respect? Because again, it is a problem created by our Federalboundaries among States. That is exactly the necessary Federal role.Those are the arguments they make that I see as really unsound.They make a couple of other arguments that have value, but that oughtto be discounted, I think, from the weight that they give them. Theymention correctly that having a parent arrested in the presence of achild can be traumatizing. And, as I mentioned, so conviction and pun-ishment of a parent can be harmful to the interest of a child in a par-ticular case.
Also, of course it takes resources to involve the Federal Governmentin this process. They are right in making those arguments. They arewrong, though, about the weight to be given them. Those are reasonswhy we shouldn't involve the Federal criminal authorities exceptwhere it is absolutely necessary to do so. But they are not reasons toexclude the Federal criminal role entirely.
The ways that you limit the Federal criminal role are two. One isto draft a statute in such a way as to limit it, and that has been donein this case. This status is carefully drafted with that in mind. I thinkthe way the ABA treated this criminal provision shows that that asso-ciation recognized this virtue of Senator Wallop's proposal.On a single day in August 1978, the ABA voted down one provisionfederally to criminalize child snatching and voted up_another one, andfor excellent reasons. One of them wasn't tied, in the integral way thatthis criminal provision is, to civil provisions determining the validityof the custody rights that were to be enforced by Federal criminal law,so it was rejected.
The other one was tied to such civil provisions, and it was endorsedby the ABA. And, in addition I think the other limitations on theinvolvement of Federal criminal authorities that are in this bill influ-enced the ABA to approve the criminal provision similar to S. 105, butto reject a broader one.
So, I would recommend to you that when you get suggestions thatthe criminal provision be expanded up to age 18 that it be given felonystatus even for violations strictly within the United States that theFBI be involved immediately under certain circumstances, I think
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that those suggestions run afoul of the very policies that led the AB
A

to approve a very limited role for the Federal criminal authorities
 in

this area but to disapprove an excessive role.
Finally, the Justice Department claims that it is offensive to 

make

the return of the child unharmed a total defense to prosecutio
n for

conduct after that conduct has become completely criminal.

You mentioned quite correctly, Mr. Chairman, that there is a pre
ce-

dent in present Federal law. You referred to section 1623 of title 1
8, on

false testimony. The Congress in 1970 created a defense of 
recantation

so that even after one is guilty of perjury, if he corrects his f
alse testi-

mony, under the proper circumstances, he is not guilty any mor
e.

Also, I might mention there is another example in the 
Criminal

Code bill 
Senator MATHIAS. I am going to have to interrupt you. We 

have a

rollcall vote on. I am not cutting you off, because I have te
chnical

questions for all members Of this panel. They do relate to the
 technical

aspects of the law. I am going to ask you to respond to those
 and to

supplement whatever you may wish to say further in the light 
of your

mutual testimony, for the record.
I will hold the record open for 2 weeks. The staff will provid

e you

with the written questions.
I want to admit to the record at this point a statement by the

 distin-

guished Senator from California, Mr. Hayakawa, and the
 distin-

guished Senator from South Carolina, Senator Thurmond.

[ Statement of interested Senators and Congressmen are li
sted in the

appendix.]

PREPARED STATEMENT OF WALLACE J. MLYNIEC A
ND NANCY LYNN HIESTAND

My name is Wallace J. Mlyniec. I am director of
 the Georgetown Juvenile

Justice Clinic. With me today is Nancy Lynn Hiesta
nd, a member of our staff.

For the last 7 years, the Juvenile Justice Clinic, alo
ng with other national and

local organizations, has sought to protect the rights 
of minors and advance the

cause of fair treatment and full development for chil
dren. To that end we have

concerned ourselves with the plight of children whos
e needs have been ignored

by either Government agencies or parents. On the bas
is of our experience in the

area of child development, we laud the efforts by C
ongress to deal effectively

with the problem of child snatching.

Child snatching has become a major problem in the Uni
ted States because of

an inability or unwillingness to recognize and enforce
 State custody decrees, the

absence of State or Federal criminal sanctions for k
idnaping and the difficulty

and expense encountered in locating snatched childr
en and relitigating custody

issues. The magnitude of this problem is evidenced by
 extensive media coverage,

the formation of citizen organizations to combat the 
problem, and the letters

Members of Congress receive daily from constituents s
eeking assistance to locate

their missing children. The tragic stories resulting 
from child snatching have

been reported to Congress in testimony by the Ho
norable Charles E. Bennett,

by Mr. Arnold Miller of Children's Rights Inc. and by 
others in previous hear-

ings on similar legislation as well as today. We belie
ve, as they do, that the

provisions of this bill will be instrumental in assis
ting the States to enforce

the rights of their citizens.'
Although the field of domestic relations is generally 

regarded as being the

proper province of the States, child snatching is b
eyond the State's capacity

to control. As in other forms of kidnaping, the perpetr
ator frequently flees across

State borders and sometimes across international 
borders. Law enforcement

officials in States in which child snatching is a cri
me are often frustrated in

their efforts to enforce their codes since they have no
 authority to cross their

1 For a history of congressional action in this ar
ea. see Coombs, "The Snatched Child

is Halfway Home," Family Law Quarterly (Winter 
1978).
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borders to search for the offending parent and snatched child. Extradition is
usually a lengthy and futile process.
Based on outmoded beliefs concerning child development, full faith and credit

has seldom been accorded to sister State custody determinations. Consequently
State courts' contempt power has been largely ineffective. Finally, because the
tools for locating absent parents have been virtually nonexistent, no State could
enforce its laws and judgments, and sister States have been unable to assist
them even if they choose to do so. We believe this legislation, and particularly
the Senate version, S. 105, is the proper exercise of Federal authority to assist
States and their citizens in eliminating the barriers to effective enforcement of
domestic relations laws.

FULL FAITH AND CREDIT PROVISIONS

Central to this statutory scheme is the enactment of legislation extending-full faith and credit to State custody decrees if such decrees meet certain re-quirements. It must be understood that section 1738A does not impose criteriaupon which a State court must determine custody within its own borders. Itmerely, designates for national policy reasons which judgments must be recog-nized across State lines. Thus, the legislation in no way attempts to imposeFederal jurisdiction in that area of the law which has been traditionally leftto the States, but simply assists States in enforcing their laws.
On several occasions the Supreme Court has examined the effect of the fullfaith and credit clause of article IV of the Constitution on State court childcustody decisions.2 The Court has never specifically found a violation of the fullfaith and credit clause under the circumstances in those cases; nor has theCourt ever rejected the notion that full faith and credit has a role in custodydeterminations.' Justice Felix Frankfurter had been the most strenuous advocatefor the nonapplicability of the clause in custody cases. Believing that changesin conditions may occur at any time, he argued that the best interest of the childrather than strict procedural rules should be given precedence. It is preciselythis best interest consideration which now requires that full faith and credit beapplied in these cases. The prevailing opinion today is that next to physicalsafety, continuity is the most important factor in raising a child.' Constant ortraumatic changes do nct enhance a child's development.' By enforcing theobligation of full faith and credit Congress will be demonstrating its preferencefor stability and be acting in the best interest of the child.
Congress is specifically given the power to change the prevailing uncertaintyregarding full faith and credit by article IV of the Constitution. Article IVstates in part that "* * * Congress may be general Laws prescribe the Manner inwhich * * * [ State] Proceedings shall be provided, and the Effect thereof."[Emphasis added.] Despite this clear enabling language, Congress has exercisedits power only once, in 1970, when it enacted 28 U.S.C. 1738. That statute providesthat "judicial proceedings of the Courts of any state * * * shall have such faithand credit given to them in every court within the United States as they have bylaw or usage in the courts of the state from which they are taken." It has beennoted that "there are few clauses of the Constitution, the literal possibilities ofwhich have been so little developed as the Full Faith and Credit Clause * * *Congress has under the Clause the power to enact standards whereby uniformityof state legislation may be secured as to almost any matter in connection withwhich interstate recognition of private rights would be useful and valuable."'The use of a.statute to enforce full faith and credit in custody cases was sug-gested in 1961 The clear, literal language of the Constitution allows Congressto do that even though it has not chosen to do so in the past 190 years.

2 See Ford v. Ford, 371 U.S. 187 (1962) : Kovacs v. Brewer, 356 U.S. 604 (1958) :May V. Anderson, 345 U.S. 528 (1953) ; and New York e.r rel. Halrey V. Halrey„ 330 U.S.610 (1947).
3 In fact, the dissent in one case suggested that the majority implied that full faith andcredit must be given absent a showing of changed circumstances. See Koraes v. Brewer,supra, at 611 (Frankfurter, J.. dissenting). [Emphasis added.]
4 See generally Goldstein. Freud, Solnit, "Beyond The Best Interests of the Child" (1973).5 Thus, the premise underlying Justice Frankfurter's objection to the application of fullfaith and credit to child custody cases has been found to be invalid and any argumentagainst its application on the basis of the child's best interest must necessarily fail.6 E. Corwin. "The Constitution and What it Means Today," 207-08 (12th ed. 1958).7 Ratner, "Child Custody in a Federal System." 62 Mich. L. Rev. 795, 827, and n. 153(1964).
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To illustrate the argument that the provisions of S. 105 fall strictly within the
full faith and credit clause and do not impinge on State rights, consider these
examples:

Case 1.—Two parents get divorced in State A. The mother is given custody of
the children. All jurisdictional requirements are met. The father snatches the
children and moves to State B. The courts of State B must give full faith and
credit to the State A decision and enforce it within its borders.

Case 2.—A mother snatches her children before a custody order has been
rendered and flees to State B. State B grants her custody although she and the

• child have only been there for 3 weeks. Because the legislation des not impose
jurisdictional requirements upon the States with respect to purely internal
matters, State B may do this. Its order remains the law within its borders until
modified. However, the father may go to the courts in State A, the children's home
State, get a custody order, section 1738A (c) (2) (A) (ii) .8 Because the judgment
of State B does not meet the statutory jurisdictional prerequisites, it need not be
given full faith and credit by State A. The father can then take his custody
order from State A to State B and State B must give full faith and credit to that
custody order because it meets the prerequisites of this bill. Under the supremacy
clause article VI, section 2 of the Constitution, the Federal full faith and credit
requirement takes precedence over the State B policy of enforcing its own
judgments.

PARENT LOCATOR SERVICE

The Parent Locator Service was created in 1975 to assist in the collection of
child support payments and thus reduce welfare claims. (Codified at 42 U.S.C.
653.) S. 105 would extend the use of this service to search for snatched children
and abducting parents. This provision of the legislation will assist courts and
aggrieved parents in locating missing children and effectuating State court
decisions. Furthermore, the criminal provisions of the bill provide that a request
for assistance must be made to to the service 60 days before the FBI can become
involved in such an investigation thus minimizing the use of that agency. In those
cases where the Bureau is eventually involved, the PLS information will be
useful to Bureau agents in their subsequent investigations.

CRIMINAL PROVISIONS

The idea of imposing Federal criminal sanctions on a parent who is attempting
to obtain custody of his own child is a troubling one. Nevertheless, this concern
must be balanced against the psychological and physical harm to children that
may be prevented by the enactment of such sanctions.. The rights of nonoffending
parents and their limited options for regaining custody in the absence of this
legislation must also be considered. Although Congress clearly has the authority
to enact such legislation, its effectiveness will depend on extreme sensitivity in
its application. We believe criminal prosecutions should only be contemplated as

a last resort; we also believe that the full faith and credit provisions of the bill

would be less effective without the criminal provisions.
For example, a parent could snatch his or her child from State A to avoid

a court order and move to State B. As long as he did not petition for custody
in State B he would be safe until the nonoffending parent went to State B and
petitioned the court to enforce State A's order. Under the full faith and credit
provisions, the court would be required to do so. However, the snatching parent

could avoid the decree in State B by moving to State C. Only through the oper-

ation of these criminal sanctions can the parent be arrested and brought back

to State A. Hopefully, the existence of these criminal sanctions coupled with the
full faith and credit requirements will make child snatching an unattractive

alternative.
A bill to impose criminal sanctions on "child snatchers" was, first introduced by

Congressman Charles E. Bennett in 1974. That bill met severe opposition, es-

In personam jurisdiction can be obtained over the mother if the exercise of such juris-

diction comports with due process requirements. Her activity within the State—snatching

the child—is sufficient contact with that State to subject her to its jurisdiction. Cf. Inter-

national Shoe Co. v. Washington, 326 U.S. 310 (1945). In fact, Professor Ratner argues

that merely being the parent of a child who lives in the State seeking jurisdiction is suf-

ficient contact with that State—even if the parent has never been in that State. See Ratner,

supra. note 6 at 826. The Supreme Court. however, has recently indicated that the exercise

of jurisdiction in such a case would violate due process. See Kulko v. California Superior

Court, 436 U.S. 84 (1978).

62-925 0 - 80 - 10
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pecially from the Justice Department, for three reasons: First, the penalties
were thought to be too draconian (up to life imprisonment) ; second, there was
concern about the number of cases that would arise under the statute; and
third, it was believed that the FBI should not become involved in "family
disputes."

All of these objections have been met by this legislation. The offense has been
reduced to a misdemeanor; thus, authorized imprisonment cannot exceed 6
months. As noted above, the number of cases that the FBI would be involved
in has been reduced by the 60-day waiting period. During this time many children
may be located by the PLS. Others will have been returned voluntarily. The
final argument—that the FBI should not get involved in family matters—was
misplaced from the beginning and is further diminished by the full faith and
credit provisions. Neither the FBI nor the Federal criminal courts need to
resolve family disputes under these provisions. Rather, a parent who snatches his
child, and who risks severe emotional trauma, physical harm and life-long
psychological damage to that child, will or can be arrested. The victim child can
be returned to his rightful home, where the local domestic courts may well have
already decided he belongs. The local domestic courts can make whatever modi-
fications in the custody arrangement it sees fit. Neither the FBI nor the Federal
courts will play any role in that decision.
These criminal sanctions give parents the option of either snatching their

children and being arrested themselves, or abiding by State domestic relations
court decisions regarding the custody of their children. Consequently, the crimi-
nal provisions like the other provisions assist the State court's jurisdiction
rather than usurp it.

CHANGES FROM PREVIOUS LEGISLATION

In the course of our testimony 2 years ago on the legislation then pending be-
fore Congress, we suggested two revisions which we believed would further the
goals of the bill. The first proposal would have deleted from the full faith and
credit provision certain subsections which, in our opinion, might have emascu-
lated the legislation. Those subsections permitted a State to avoid enforcement of
a child custody determination made by a court of another state if:
(1) The primary basis for the child custody determination was punishment of

a contestant and not the best interests of the child; or
(2) The child custody determination [was] inconsistent with a strong public

policy of the former State.
In the typical situation the State ( State 13) wherein the snatched child is kept

will be far from the witnesses and other evidence which resulted in the first
custody judgment. ( State A.) In order for a State B court to determine whether
the original order was punitive, not in the best interests of the child or contrary
to public policy, it would either have had to relitigate the issue, perhaps absent
crucial witnesses, or order transcripts of the State A trial. This result would
have been contrary to the purpose of the statute. There is no reason to believe
that a State court will not act responsibly in passing judgment. If errors arise.
the State's own appellate process is a better forum in which to remedy those
errors than the courts of another State. Full faith and credit has to mean what
it says. The Federal Government, in creating a national policy to protect chil-
dren and to further protect the integrity of State judicial process, should not
legislate the very means of avoiding the goal.
For the above reasons, we are pleased to see that those provisions include in

the last sessions' bill have been deleted from the present legislation.
Our second proposal would have added an affirmative defense to the criminal

sanctions of prior proposed legislation. That defense would have prohibited a
person from claiming entitlement to the criminal provisions of the act if no pro-
ceedings to determine custody had been initiated in the court of the State from
which the child is restrained. The substance of this defense is presently con-
tained in S. 105, section 1203 (a ) on page 12 and we applaud its inclusion
in the bill.
As noted earlier, we believe that criminal sanctions should be used only as a

last resort and that State courts should take the lead in resolving family prob-
lems. The addition of the above defense furthers that end and solves the prob-lem that arises when the injured parent seeks to use the criminal sanctions in
a purely vindictive manner. We must remember that this legislation is principally

alk
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to benefit children, not parents, and to effectuate State court judgments con-
cerning domestic relations. Permitting an injured spouse the right to use the
criminal process to obtain the child and punish the other spouse is less desir-
able than permitting the State court to act and then enforce its judgments
through full faith and credit. So long as a good faith attempt by the parent to
protect the child rather than harm the spouse is demonstrated, the statute would
be satisfied.
For the above reasons, we find S. 105 preferable to Congressman Bennett's

bill, H.R. 1290, which does not contain a similar defense provision.
In conclusion, we reaffirm our support for the goals of this legislation. We

believe it is superior to prior legislative attempts and is an excellent bill. Al-
though it will not completely eliminate the phenomenon of child snatching, it
should substantially diminish the frequency of its occurrence and assist our
States in enforcing their court decisions.

PREPARED STATEMENT OF RUSSELL M. COOMBS

A. INTRODUCTION

Mr. Chairman, my name is Russell Coombs. I teach in the law school of Rutgers
University in Camden, N.J. My teaching duties include a course on Children
and the Law, and a seminar on Child Custody and Visitation Problems Involving
More Than One State. I also am a vice chairman of the Committee on Custody
of the ABA's Family Law Section.
My remarks today are not, however, offered as representing the views of any

organization or any individual other than myself.
I enthusiastically support prompt enactment of the bill under consideration,

S. 105, the "Parental Kidnaping Prevention Act of 1979." If the problem known
as "child snatching," and the related problems that arise from child custody
disputes involving more than one State or nation, are to be brought under con-
trol, it is essential that suitable Federal legislation be enacted. S. 105 is unique
among the various proposals made over the years for congressional action in the
soundness of its conception, in the scope of its treatment of the Federal aspects
of this problem, and in the respect it shows for the proper division of roles
between State and Federal Governments and between civil and criminal ap-
proaches to the problem.

Discussions of reasons why the problem of "child snatching" is a serious one,
and why legislation like S. 105 is needed, can be found in an article I wrote in
1978 for the Family Law Quarterly 1 and in a number of other sources. My
dealings with your staff, and with Senator Wallop and his staff, have made me
aware that you are quite familiar with those various sources and have given
them careful consideration in your work on S. 105, so I shall not attempt to
summarize the history, causes, characteristics, extent and effects of the problem,
or to review the relevant state legislation and decisions.
It seems worthwhile, however, for me to mention here a few of the prior

congressional hearings and debates on this subject that I know you have drawn
upon in your processing of S. 105. Some of them, as you know, were focused
primarily on other bills, especially since the measure contained in S. 105 was
first proposed in the Criminal Code bill (S. 1437) in the 95th Congress and is
again being processed as part of the Criminal Code bill (5. 1722) in the current
Congress. In addition, other congressional hearings related to child snatching
have been held in still earlier Congresses. Those congressional materials lie,
therefore, outside the scope of what might ordinarily be considered the legis-
lative history of S. 105. For that reason, explicit reference in this hearing to your
reliance on them in the course of your consideration of S. 105 may be of value
to judges who someday will examine the reasoning on which your legislative
judgment is based, determine the constitutional validity of this exercise of Con-
gressional power, and render decisions interpreting and applying this legislation,
and to lawyers and others who have occasion to examine the legislative history
of S. 105.

1"The 'Snatched' Child Is Halfway Home in Congress, 11 Fam. L. Q. 407 (1978)
[hereinafter cited as Snatched Child].
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Among those materials are:
1. The entire 1974 House hearings on amendments to the Federal kidnapping

statute.'
2. The relevant portions of the hearings on S. 1437 (pages 399-409, 720-35

1002-21, 1314-15, 2561-63, 2729-30, 2807-10, 2816-20, 2848-50, and 2871-75)."
3. The relevant portions of the 1979 Senate hearings on S. 1722 (pages 9995,

10626-37, 10640, and 10669-74).4
4. The entire Senate hearing held on April 17, 1979, into the problem of

"child snatching."'
5. The Senate floor debate on adoption, as an amendment to S. 1437, of the

predecessor of S. 105."
While my support for S. 105, in the form in which it was introduced, is

strong and unequivocal, there are certain respects in which I think minor im-
provements could be made. In the final section of my statement I shall identify
these and explain briefly how I think the bill could be improved.
The bulk of my statement will be devoted, however, to a much more impor-

tant matter. I shall try to answer certain doubts or questions that have been
raised about aspects of the bill, and to explain why certain changes in it that
some others have proposed should not be made.

B. RELATIONSHIP BETWEEN S. 105 AND UCCJA

In recent years the number of States that have enacted the Uniform Child
Custody Jurisdiction Act (UCCJA)7 has risen to about 40. That act establishes
criteria for determining whether an enacting State has jurisdiction to award
custody and visitation of a particular child and requires enacting States to
recognize an award made in substantial conformity to those jurisdictional
criteria.

Nevertheless, enactment by Congress of S. 105 is vital, even assuming the
trend among the States continues until nearly all of them have enacted the
UCCJA. There are several reasons why there is no substitute for this Federal
legislation.

First, the few States that fail to enact the UCCJA can continue to be havens
for child-snatching parents, as some States without the UOCJA have been in
the past. Parents who engage in such conduct often do so after receiving legal
advice on the subject. As long as there are a few States available to knowledge-
able attorneys and parents, where the State courts consider themselves free
to assert jurisdiction on the mere basis of the child's relocation in the State
and to "modify" the decree of another State, the problem of child snatching will
remain a significant one.

Second, the States that have enacted the UOCUA have in some instances en-
acted variations in it that may undermine the uniformity and consistency
among States needed on the basic questions of jurisdiction and the duty of in-
terstate enforcement.' There are aspects of the UCCJA, such as detailed proce-
dures for giving notice and keeping records, on which some variation among
States can occur without giving encouragement to child snatching. Such de-
tails are not appropriate for dictation by Congress to the States, so they are
omitted from S.105. Enactment of this Federal legislation is necessary, how-
ever, to ensure that the fundamental, central provisions establishing the basic
criteria of jurisdiction and 'the duty of interstate enforcement are uniform
among all the States.

Third, a tendency has appeared for the courts of various states, even ones
with substantially identical UOCJA provisions on those basic matters, to con-

2 "Amendments to the Federal Kidnapping Statute: Hearings on H.R. 4191 and H.R.
8722 Before the Subcomm. on Crime of the House Comm. on the Judiciary," 93d Congress,
2d session (1974).

s "Legislation to Revise and Recodify Federal Criminal Laws: Hearings Before the
Subcomm. on Criminal Justice of the House Comm. on the Judiciary," 95th Congress, 1st
and 2d sessions (1977-78) [hereinafter cited as 1977--78 Code Hearings].

4 "Reform of the Federal Criminal Laws: Hearings Before the Comm. on the Judiciary."
Part XIV, 96th Congress, 1st session (1979) [hereinafter cited as 1,979 Code Hearings].

"Parental Kidnapping. 1979: Hearing Before the Subcomm. on Child and Human De-
velopment of the Senate Comm. on Labor and Human Resources," 96th Congress, 1st ses-
sion (1979) [hereinafter cited as 1979 Child Snatching Hearing].
6124 Cong. Rec. S498-503 (daily ed. Jan. 25, 1978).
7 National Conference of Commissioners on Uniform State Laws, Uniform Child Custody

Jurisdiction Act (1968) [hereinafter cited as UCCJA].
8 See, e.g., Alaska Stat. § 25.30.020 (a) ; Md. Ann. Code art. 16, § 188(a) ; Mich. Comp.

Laws Ann. § 600.656(a).
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strue and apply the fundamenal provisions in various and inconsistent ways,'
ways that may tempt a parent to "forum shop" among States for one whose
interpretations and applications of the act or substantive law and practice for
custody cases favor his position. Only if those basic provisions on jurisdic-
tion and interstate recognition are made matters of Federal, rather than State
law, will there be an adequate mechanism to insure that they are interpreted
and applied by the States with such uniformity that parents will perceive no
legal advantage in using this kind of self-help.
It is necessary, of course, that Federal legislation in this area dovetail with

those aspects of State law that are sound and significant. The child-snatching
provisions of S. 105 are, in this respect as in others," considerably improved
over those found in S. 1437 in the 95th Congress. An important example of
these improvements involves an exception in S. 1437 to the duty of interstate
enforcement of custody and visitation orders, applicable whenever a State con-
sidered the order of another State contrary to its "strong public policy." This
exception had led representatives of the National Conference of Commissioners
on Uniform State Laws to express grave reservations about the wisdom of en-
acting this federal legislation.' The exception has been deleted in S. 105.
The legal aspects of child-snatching are such that neither State nor Federal

legislation could alone be fully effective. While one applauds the spreading
acceptance of the UCCJA, one must recognize the need for Federal legislation
on those basic aspects of this interstate problem is which States conflict with

one another over jurisdiction and refuse to give full faith and credit to one
another's decrees.'
I have been informed that a concern has been expressed that enactment of

S. 105 would have an undesirable effect of preventing future improvement of
the key UCCJA provisions. The example given to me related to the use some
States have made of the "significant connection" basis of UCCJA jurisdiction,'
use which has been so extensive as to lead Professor Brigitte Bodenheimer to

describe the provision as a "loophole" and to recommend that the inclusion of

an identical loophole in S. 105 be avoided by an amendment to the bill." I share
Professor Bodenheimer's concern over the extent of application of that basis of
jurisdiction, as well as her apparent conclusion that amendment of S. 105
is preferable to rejection of the bill as a reaction to that experience under the
UCCJA."
As important as the treatment of that particular example, however, is the re-

sponse to any more general concern that enactment of S. 105 would somehow im-

pede the process of learning from experience and refining the law's treatment of

this subject on the basis of that experience. What should be understood is that

enactment of S. 105 would not foreclose the process of improving the law by

statutory amendment. It would only mean that any future needs for further
refinement of the statutes will have to be dealt with by Congress if they relate
to the basic relationships between States treated in S. 105, and by State legisla-
tures when they relate to other aspects of the law.
Prevention of child snatching requires that the standards for determining

whether the jurisdictional basis for a custody and visitation order was such as

9 Compare Gaines v. Gaines, 566 S.W. 2d 814 (Ky. 1978), with Williams v. Zacher, 35 Or.
App. 129, 581 P. 2d 91 (1978). See generally 1979 Child Snatching Hearing at 37 (testi-
mony of Lawrence Stotter, Esquire).

1° See generally letter from Patricia M. Wald, Assistant Attorney General, U.S. Depart-
ment of Justice. to Congressman Peter W. Rodino (Sept. 20, 1978) (suggesting and
discussing possible improvements in relevant provisions of S. 1437), published in 1979 Code
Hearings at 10628-37.

11 S. 1437, 95th Cong., 2d sess. § 124A (a) (proposed 28 U.S.C. § 1738A (a) (2) (Jan. 30,

1978).
12 See 1977-78 Code Hearings at 2817-20.
13 See. e.g., 1977-78 Code Hearings at 2849-50 (statement of Albert J. Solnit, M.D., Yale

Child Study Center. affirming the need for this federal legislation along with widespread
adoption of UCCJA).

14 TTCCJA § 3(a) (2).
19 1979 Child Snatching Hearing at 52.
19 I do recommend, however, that any such amendment be drafted, for the sake of

clarity and consistency with the style of § 1738A (c) (2) (D) and other provisions of the bill.

In approximately the following language rather than that proposed in 1979 Child Snatching
Hearing at 52: Insert the italicized language after "(B)" on page 7, line 1, of S. 105, so
that that line will read as follows:
"CB) it appears that no other State would have jurisdiction under subparagraph (A).

and it is in the best interest of the child that
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to command interstate recognition have the clarity and consistency throughout
all the States that can be achieved only by a Federal statute.
By enacting S. 105 now, the Congress will provide the firm basis for such con-

sistency and clarity. If amendment of the Federal law appears necessary at a
later time, the making of such an amendment again will have a uniform effect
throughout the United States.
By treating the fundamental criteria of jurisdiction and full faith and credit

at the national level, and likewise making any future changes in them at that
level, we avoid one of the root causes of child snatching: the variations in
interstate recognition of decrees that tempt parents to use self-help, forum
shopping, and relitigation of custody. Failure to enact Federal legislation would
leave us in the situation where some States by enactment, interpretation, or
amendment of jurisdictional and enforcement criteria invite such conduct and
thereby thwart the efforts of other States that interpret and apply their statutes
so as to discourage child snatching.
The Congress should enact S. 105 now, and if amendments to jurisdictional

provisions later appear necessary the Congress is as capable as any state legis-
lature of giving them due consideration.

C. LIMITING THE FEDERAL LEGISLATION TO ITS PROPER SPHERE

Just as it is vital that Federal legislation be enacted, it is also important that
it be so conceived and drafted as to operate only in the sphere where application
of Federal law is appropriate, and not to intrude into areas of exclusive State
responsibility. Examples of the latter areas are the substantive principles and
rules applied in deciding which of two parents should have custody of a par-
ticular child, and the procedural and administrative rules by which specific time
limits are fixed, forms of pleading are governed, records are kept, and so forth.
This point seems obvious, but it is noteworthy because of a natural but unfor-

tunate tendency, in processing a Federal bill that resolves certain questions of
the relations between States that arise in a particular kind of litigation, to
incorporate in the Federal bill resolutions of other questions that involve rela-tions not between States but between individuals. The provisions of S. 105, asthey appear in the bill as introduced, display a clear recognition of the differencebetween questions of conflicts of jurisdiction and full faith and credit on the one
hand—questions that are suitable for Federal legislation—and, on the otherhand, questions of substantive family law and details of procedure and practice.The bill shows the proper respect for the exclusive role of the States to make lawin the latter areas.
One should be alert, however, to recognize and reject any proposed revisionsof these provisions that would create Federal law governing the choice betweenparents for custody of a child or the detailed procedures to be followed in familylitigation. Whether or not the particular proposed rules of substantive familylaw, for example, are sound rules, one should insist that they be proposed to thevarious States, not imposed on the States by Federal law.
An example of a proposed revision that violates this principle is the suggestion,made 17 and later withdrawn by Professor Brigitte M. Bodenheimer, that theFederal legislation permit a State to refuse to enforce another State's custodymodification, though it was made consistently with the jurisdictional require-ments, when it finds that "the primary basis for [the modification] was the im-position of a disciplinary measure upon a contestant."'"
Creation of such an exception to the requirement of interstate enforcementwould be a Federal encroachment on the right of each State to determine whatspecific factors should be given what weight in awarding or changing custody incases over which it has jurisdiction.
The occasion for a custody modification that some would characterize as a"disciplinary measure" usually is (1) that the custodial parent was disobeyingan order that he allow visitation by the other parent, ( 2) that he was relocatingto a place so far distant from the other parent as to prevent or impede visitation,or (3) that he engaged in sexual or other conduct of which the court disapprovedin a custodial parent.
It is true, as Professor Bodenheimer has stated," that such conduct sometimes
11 1979 Child Snatching Hearing at 48,53 ; 1977-78 Code Hearings at 2562.18 1979 Child Snatching Hearing at 61.
18 1977-78 'Code Hearings at 2563.
201d. at 2562.



147

4

is not considered justification for a custody modification.' She interprets certain

State court decisions as supporting her view that the UCCJA permits a State in
effect to overrule such a modification duly made by another State.'
In some States, however, it is considered detrimental to a child for his cus-

todial parent to take steps that interfere with contact between the child and the

other parent or to engage in certain immoral or illegal conduct, and events such
as those are weighed with all the other circumstances when an award or change
of custody is requested." it is not the function of Federal law to resolve this

question of substantive family law.
Each State should remain able, in cases over which it has jurisdiction under

the criteria of the UCCJA and S. 105, to decide such questions for itself. If unwise

principles or rules of family law are adopted and applied in some States, the
proper remedy is appeal to the higher courts of that State or petition to its legis-

lature for a change in its law.
The remedy should not be an "appeal" to a trial court of a different State to

overrule its sister State's decision, accomplished when the parent who is dis-
appointed by the modification seeks its relitigation in a State that could not
otherwise, under the UCCJA or these Federal provisions, exercise jurisdiction
so as to command interstate recognition of its decree.
What the State that made the original custody decision, and that still has

jurisdiction, sees as a modification in the best interests of the child under all
the circumstances, another State may characterize as a "punitive" decree. To

permit States so to disregard one another's decisions in such custody cases is
to create a Federal rule of substantive family law and to invite parents to
engage in, and States to reward, child snatching.
The provisions of S. 105 therefore are as I understand them not intended, as

some authority indicates the UCCJA may have been intended,' 4 to be so interpreted
as to except from entitlement to interstate enforcement a custody or visitation
modification deemed by another State to have been made primarily to punish
a parent.
A persuasive discussion of this issue, and of a number of other important

aspects of the child-snatching provisions, appears in a letter written on Septem-

ber 20, 1978, by then-Assistant Attorney General Patricia M. Wald to Congress-

man Peter W. Rodino. The letter and the attachments and footnotes that accom-

panied it are extremely useful in understanding the intent of the provisions of

S. 105, so I have taken the liberty of including a copy of them as a part of this

statement. I urge you to include them in the record of these hearings.
The principle that this bill should respect the role of each State to define and

apply its substantive law of custody would likewise be violated by a second

possible revision of S. 105 I understand has been proposed. That idea would be

to let a State refuse to enforce another State's order when the party who

obtained the order lacked "clean hands."
The hypothetical case someone suggested to me as illustrating a supposed

need for such an amendment was approximately as follows. Before any custody

proceedings are filed a father takes his child from State A, which under the

facts of the case is the one and only State satisfying the jurisdictional criteria

of S. 105, to State B Where none of those criteria are met. The mother files no

suit in State A, but the father does file suit in B and convinces the jurisdictional

criteria of § 1738A (c) are satisfied and that notice under § 1738A (e) has been

given, even though in reality there is compliance with neither provision. The

father accomplishes this either because the judge is unfamiliar with this law

or because the father gives false evidence that appears credible. The father

obtains a custody order and claims that under § 1738A other States are require
d

to recognize it.
The argument made on the basis of that hypothetical case was that, to avoid

allowing a parent to obtain such an order and requiring other States to give

recognition to it, Congress must amend S. 105 (1) to permit State B to de
cline

to exercise jurisdiction invoked by one lacking "clean hands," or (2) to permit

21 See, e.g.. In re Marriage of Gutermuth, 246 N.W. 2d 272 (Iowa 1976).
22 Bodenheimer, "Progress Under the Uniform Child Custody Jurisdiction Act and

Remaining Problems: Punitive Decrees, Joint Custody, and Excessive Modifications," 65

Calif. L. Rev. 978. 1006-07 (1977) [hereinafter cited as Bodenheimer, Progress].

23 See, e.g.. "Matter of Marriage of Settle." 25 Or. App. 579, 550 P. 2d 445, rev'
d on

other grounds, 276 Or. 759. 556 P. 2d 962 (1976).
24 See, e.g., 1977-78 Code Hearings at 2562-63; Bodenheimer, Progress at 1006.
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States other than B to refuse to enforce an order obtained by one lacking "clean
hands," or (3) both.
The argument is unsound, and any such amendment should be rejected.
The first suggested amendment is wholly unnecessary, because neither present

Federal law nor S. 105 forbids State B to decline to exercise jurisdiction, so
no exception granting such permission is needed.
The second suggested amendment also is unnecessary, for different reasons.

Since the mother in fact lacked the "reasonable notice and opportunity to be
heard" required not only by § 1738A(e) but also by the 14th amendment, she
is bound neither by the factual finding that she received such notice nor by any
other part of the decision.'

• Suppose, then, that the hypothetical case is altered so that the father gave
her due notice, but she declined to appear in person or by counsel and thereby
passed up her opportunity to establish the falsehood of the father's evidence
that § 1738A (c) was satisfied as well as her opportunity to obtain in B's appel-
late courts a reversal of the trial court's errors of law. In that event she is bound
by the order, and other States are required to enforce it. The result follows,
however, not from any deficiency in the statute but from application of prin-
ciples of res judicata to a case in which a party failed to contest the material
propositions of fact and law. No amount of amendment of any statute can pre-
vent a party from losing the rights created by the statute through his failure to
exercise them. In this instance, an amendment allowing States other than B to
ignore B's order if the father lacked "clean hands" would be as vulnerable to
parties' failures of diligence as are the other provisions of this legislation or of
any other law. It would add nothing of value to the statute, and would be
mischievous for reasons discussed below.
A further change in the hypothetical ease is necessary to explain why the

addition to S. 105 of a "clean hands" exception to the duty to give "full faith
and credit" would exceed the bounds of the proper Federal role. Suppose that
"State A meets the jurisdictional criteria for a "home State," set forth in
§ 1738(c) (2)(A). and State B meets those of physical presence of the child
coupled with necessity for his protection in an emergency resulting from this
mistreatment, stated in § 1738A (c) (2) (C) (ii). In other words. both States
have subject matter jurisdiction consistently with the criteria in § 1738(c).
To understand one way that such a case might arise, assume that a boyfriend

of the mother subjected the child to such mistreatment that it because neces-
rary in the emergency for a court to afford the protection of a custody and
visitation order.
Assume further, however, that the father believed that State A's practice of

awarding custody of small children to mothers would lead its courts to give the
mother custody subject to a condition that she keeps the boyfriend away from
the child, and that the father also believed that State B would give him custody.
Suppose that he therefore took the child to State B in violation of an oral
understanding under which the mother had had custody, and concealed his
whereabouts until he could file a custody case.
Assume further that in the father's suit, which constituted the first proceed-

ings in any State for custody of the child, State B determined that the father
lacked "clean hands" because of his self-help. violation of the oral agreement,
forum shopping, and concealment of his child, but exercised jurisdiction any-
way and considered the father's use of those methods outweighed by other
considerations of substantive law and gave him custody.
The proposed amendment would provide in effect that in such a case other

States would be under no Federal statutory duty to recognize the custody decree.
This variation on the hypothetical case is different from the ones discussed above.
In them, the undesirable results were produced by a combination of legal and
factual errors in a trial court of State B. coupled with the failure of a party
to exercise the rights available to her to prevent or correct such errors and to
file a timely custody suit in a State A court. In the new example two different'
factors are present.

26 See generally. UCCJA §§ 4 and 5 and the accompanying Commissioners' Notes found in
9 Uniform Laws Ann.. Master ed. (1979).

26 This observation assumes that she had the "minimum contacts" with the forum state
needed for due process, a matter discussed in section E below.
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First, as was noted above, the case involves concurrent jurisdiction on the
parts of two States consistently with § 1738A (c). Second, the court that made
the custody order did so by exercising jurisdiction despite a finding of "unclean
hands" and applying standards of substantive law that might be considered
sound by some States and unsound by others.
Two options are available to avoid the hypothetical result, therefore, without

the need for amendment of S. 105.
The first is for the State B court to decline to exercise its jurisdiction when

it is invoked by the father, either on the ground that he lacks, clean hands or on
the ground that the particular emergency that exists, while it meets the juris-
dictional criteria of § 1738A (c) (2) (C), is one with which State A could deal as
well as or better than can State B, and that therefore State B is an inconvenient
forum and State A a more convenient one. This option is available on the basis
of either ground under present law at least in the vast majority of States, and
would in no way be impaired by enactment of S. 105 without the suggested
amendment.
The second option is for the B court to experience jurisdiction over the custody

of the child. but to decide as an application of the substantive law of custody
that in view of the father's conduct and all the other circumstances of the case
the mother should have custody. Again, the option already is available to each
State and would not be limited by enactment of S. 105 in its present terms.
Depending on how it was drafted, a "clean hands" amendment to S. 105 would

tell States they must exercise one or the other of those options against petitioners
or see their custody orders subject to reversal by any other State. If the amend-
ment provided in effect that the duty of interstate enforcement did not apply to
any order made in favor of one who failed to meet the Federal standard of "clean
hands," it would be a Federal requirement that the second option be exercised;
that is, it would be a statute creating a Federal criterion of substantive custody
law and declaring that a custody order inconsistent with that criterion need not
receive full faith and credit but orders consistent with it must.

If, on the other hand, the amendment in effect exempted from the duty of inter-
state enforcement every order made in a ease brought by a party lacking "clean
hands," regardless of whether the order was favorable or unfavorable to that
party,' it would be a Federal requirement that the first option be exercised; that
is. it would have the same effect as adding to each of the jurisdictional criteria in
§ 1738A (c) the additional requirement that the petitioner have "clean hands."
An amendment in the former terms would be a direct intrusion into the States'

function of deciding what substantive standards of law should determine which
of two parents gets custody of a child. While an amendment in the latter terms
is focused directly on standards for jurisdiction to decide a case rather than on
standards for determination of its outcome, is also an invasion of the States' role.
That is so because of the nature of the concept of "clean hands" as it applies to
child snatching and interstate custody litigation, which is illustrated by the
following ITCJA provision and commissioners' comment on the subject. Emphasis
is added below to the language which most obviously would involve federal law
in the determination of which parent's conduct better served the interests of a
child and which parent had, prior to the questioned conduct, the better claim to
custody.

Section 8
(a) If the petitioner for an initial decree has wrongfully taken the child from

another state or has engaged in similar reprehensible conduct the court may
decline to exercise jurisdiction if this is just and proper under the circumstances.
(b) Unless required in the interest of the child, the court shall not exercise its

jurisdiction to modify a custody decree of another state if the petitioner, without
consent of the person entitled to custody, has improperly removed the child from
the physical custody of the person entitled to custody or has improperly retained
the child after a visit or other temporary relinquishment of physical custody.

27 See UCCJA §§ 7 and 8.
28 Cf. UCCJA § 8(b).
1, Cf. UCCJA § 8(a).
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COMMENT

* * * Under this doctrine courts refuse to assume jurisdiction to reexamine an
out-of-state custody decree when the petitioner has abducted the child or has
engaged in some other objectionable scheme to gain or retain physical custody of
the child in violation of the decree * * *.

Inclusion in this Federal statute of a "clean hands" criterion, which would so
thoroughly make the rights and wrongs of a custody dispute matters of Federal
law, would go far beyond the proper Federal role of determining when a State
has such a relationship to a custody dispute that its resolution of that dispute
binds other States. Even the jurisdictional criteria in § 1738A (c) (2) (C), which
under the UCCJA are "reserved for extraordinary circumstances," and those in
§ 1738A (c) (2) (D), which under the UCCJA are "to be resorted to only if no
other State could, or would, assume jurisdiction under the other criteria of this
section," do not federalize the evaluations of the conduct of two parents toward
their child as would a "clean hands" provision.
Furthermore, their limited role, as exceptional criteria to be applied only

rarely, minimizes the risk that parents will find a substantial continuing induce- 4ment to child snatching in the hope that the second State to see a particular
custody case will modify the first State's order on the ground that the first Statewas wrong in deciding that paragraph (C) or (D) applied. A "clean hands" cri-terion, on the other hand, could under various circumstances be used by a parentto attack an unfavorable order made under any of paragraphs (A) through (E),and would offer dissatisfied parents substantial inducements indeed.
For those reasons, adoption of a "clean hands" exception to the duty of inter-state enforcement would badly unbalance the sound allocation of Federal andState roles now found in S. 105, and would seriously threaten the effectiveness ofthe bill in preventing child snatching. A sound proposal for Federal legislationshould not be undermined on the basis of a fear that States will fail to use wiselyremedies that already are available to them, and that will remain available afterenactment of S. 105.

D. CONGRESSIONAL POWER TO ENACT THIS BILL

The provisions of S. 105 have several basic features that distinguish themsharply from other proposals for Federal legislation concerning child snatching.'Central among those features is the way this measure conditions the congression-ally created duty of a State to enforce another State's custody and visitationorder on the conformity of the latter State's proceedings in the case to specifiedjurisdictional criteria conforming closely to those of the UCCJA, and then con-ditions the exercise of Federal power by the Parent Locator Service, the FBI, orthe Justice Department on the entitlement of the order to enforcement by all theStates. These vital linkages are more fully described, and their importance ismore fully stated, in my Family Law Quarterly article.' They are discussed thereprimarily in terms of the way those linkages facilitate sound and effective resultsand avoid anomalous and counterproductive ones. It should be noted here, though,that those linkages bear on the constitutional bases for congressional power toenact S. 105.
One of those bases is the full faith and credit clause, which expressly conferson Congress the power to "prescribe * * * the Effect" that "judicial Proceedings"in any State shall have in other States." What the provisions of proposed section1738A of title 28, United States Code, do in substance, in the language of the fullfaith and credit clause, is to prescribe that judicial proceedings in one Stateconcerning the custody or visitation of a child shall have specified effects inanother State. They limit that prescription by making it inapplicable if the pro-ceedings do not satisfy specified jurisdictional criteria. Thus, the jurisdictionalcriteria are not imposed on the States as preconditions of their original asser-tions of jurisdiction in all cases. They are treated only as tests of whether a

3° Commissioners' Notes to UCCJA § 3(a) (3) and (4), 9 Uniform Laws Ann., Master ed.(1979).
31 See. e.g., "Snatched" Child at 413-14 n. 23 (distinguishing this measure from S. 797and H.R. 988, 95th Cong., 1st sess. (1977) ).32 "Snatched" Child at 411-17 and nn. 23,29.33 U.S. Const., art. IV, § 1.
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State proceeding had such a jurisdictional basis that it must receive interstate
recognition." These provisions of S. 105 are, in my opinion, an appropriate exer-
cise of this specific congressional power.'
Another constitutional basis for this legislation is the commerce clause, on

which the existing Federal kidnapping law is grounded. The commerce clause
appears to be an adequate basis not only for proposed section 1203 of title 18,
the misdemeanor created to permit use of the FBI in locating child-snatching
parents and to deter such conduct, but also for proposed 28 U.S.C. 1738A,
particularly since section 1738A is limited to interstate cases in the manner just
described and since the findings in S. 105 appear reasonable and adequately
based on the various House and Senate hearings relevant to this measure.
There is no need, in my view, for the Congress to choose between those two

bases of its authority to enact S. 105. On the contrary, I think you are wise to
rest this legislation on both sources of congressional authority, and I urge you
to continue to make that intention clear both in the language of the bill itself and
in the legislative history.

E. CONSTITUTIONAL SUFFICIENCY OF PROVISIONS RELATING TO PERSONAL JURISDICTION

The opinion has been expressed, in the context of consideration of due process
requirements, that the provision of this measure requiring the giving of "reason-
able notice and opportunity to be heard" is adequate.' Under the due process

.4 This principle should be kept in mind when one reads that "* * * jurisdiction of a
court * * continues * * *" under certain circumstances in proposed § 1738A (d), and that a
condition of application of proposed § 1738A (c) (2) (D) is that " * * * no other State
wouiu have jurisdiction under suuparagraph (A), (B), (C), or (E) * * *." Although those
expressions by tneir terms seem to refer to a federal statutory grant of jurisdiction to
state courts, they of course do not mean that but are merely economical expressions referring
to the conditions under which the federal statutory duty to enforce and not to modify a
custody determination is applicable or inapplicable. The same is true of § 1 (38A (e).
On the other hand, the imposition ot a duty of enforcement and the prohibitions of

certain state exercises of jurisdiction in § 1738A (a) and (g) mean just what they say—
they "prescribe" those "Effects,'' to use the terminology of the full faith and credit clause.

Section 1738A (f) is more complex. The permission to modify granted by the opening
clause means what it says: it creates an exception to the duty and prohibition established
by subsection (a). Likewise, the "jurisdiction" referred to in § 1738A (f) (1) as a condi-
tion for application of the exception is jurisdiction unuer the law of the state that would
make the modification. The term "jurisdiction" in § 1738A (f ) (2), on the other hand, is
shorthand for satisfaction of both criteria of subsection (c), the jurisdiction of the court
that inaGe the prior order under its own law under subsection (c) (1), as well as the meeting
of one of the conditions described in (c) (2).

While these provisions are rather complex, the scheme of them is sound. It can be
summarized as foliows. In parentheses are references to the subsections of § 1738A that pro-
vide for each element.
Once a custody order is made by a court (one in state A, for ease of reference) that has

jurisdiction under its own state law (subsection (c) (1) ) and that meets one of the federal
criteria (subsection (c) (2) ), that order must be enforced and cannot be modified by any
other state (subsection (a) ). Under the definition in subsection (b) (5) any subsequent order
other than one that merely enforces it according to its terms is a modification.

That duty of enforcement and non-modification applies likewise to any modification later
made by state A provided that there has been no interruption, from the time of the initial
order through the time of the modification, in the court's jurisdiction under state A's law.or
in the maintenance of the residence in state A of the child or of at least one contestant
(subsection (d) ).

Other states' duty of enforcement and non-modification ends when any one of three
events occurs : (1) the state A court declines to exercise jurisdiction to modify its order
(Subsection (f) (2) ) ; (2) the state A court loses jurisdiction under the law of state A
(subsection (f) (2) ) ; or (3) the state A court ceases to satisfy at least one of the jurisdic-
tional criteria of subsection (c) (2) (A) through (E) (subsections (a), (c) (2) and (f) (2) ).
The third event would occur when state A ceased to be the residence of the child or any
contestant and none of the criteria in subsection (c) (2) (A) through (D) were then
applicable to state A.

Once the other states' duty of enforcement and non-modification terminates in that
fashion, and state B therefore is free so far as the federal statute is concerned to make an
order, the question whether the new order will be entitled under the federal act to interstate
recognition remains, and is to be determined under the criteria of § 1738A just as was the
same question as to the initial order of state A.

It should be noted that a dismissal on the merits of a petition for modification is not a
declination to exercise jurisdiction to modify within the meaning of § 1738A (f) (2). The
same is true of UCCJA § 14 (a). as the Commissioners' Comment to that UCCJA section
makes clear. 9 Uniform Laws Ann.. Master ed. (1979).

35 See generally 28 U.S.C. § 1738 (1970) (implementing full faith and credit clause) ;
II M. Farrand. "The Records of the Federal Convention of 1787," 488-89 (1966).
"6 See 18 U.S.C.A. § 1201 (1977) (interstate kidnapping).
al See letter from Patricia M. Wald. Assistant Attorney General. to Congressman Peter W.

Rodino (Sept. 20.1978). published in 1979 Code Hearings at 10628-37.
'8 1979 Child Snatching Hearing at 63 (view of Professor Bodenheimer).
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clause it may be necessary also that the contracts between a parent and the
forum State be such that it is consistent with due process for the State to bind
him by its exercise of jurisdiction over custoday of his child.' The same issue in
this respect is presented by the UCCJA as by the provisions of S. 105. It is not
yet possible, in my opinion, to be certain how the rationale of recent Supreme
Court decisions on personal jurisdiction will be applied to determinations of
custody in cases where the only contacts of a party with the State exercising
jurisdiction are those described in the subject matter jurisdictional provisions
of the UCCJA and this bill.
It nevertheless is my hope that, when some 40 State legislatures and the

Congress have made considered decisions that it is necessary and appropriate
that jurisdiction over child custody and visitation be capable of exercise by a
State when the contacts described in the jurisdictional provisions of the
UCCJA and this Federal legislation, have existed between the State and members
of a family, the Supreme Court will hold such contacts sufficient under the
due process clause of personal jurisdiction.' In any event, the possibility that
the Supreme Court will require more is not a reason not to enact these Federal
provisions, any more than it is a reason for States not to enact the UCCJA. Any
holding that there were insufficient contacts for personal jurisdiction would be
based on the circumstances of the particular case 4' and would not invalidate
the statute.
As I understand it § 1738A is intended to be construed so that a lack of mini-

mum contacts between a parent and one State (in this instance, I shall refer to it
for convenience as State X) is in itself sufficient to justify the conclusion that
State X lacks jurisdiction within the meaning of § 1738A (c) (2) (D) (i). That
may be important if the Supreme Court decides that one or more of the criteria
of stbsection (c) (2) (A) through (C) and (E) are insufficient in themselves to
constitute the required minimum contacts.

Unless § 1738A were construced as I suggest, the fact that in a particular
case State X met, for example, the criteria of paragraph (C) but lacked minimum
contacts with the respondent might be held to prevent the petitioner from using
paragraph (D) to bring a custody suit in State Y or State Z, with which the
respondent did have contacts satisfactory to the Supreme Court.
The intended construction of § 1738A produces the commendable result that

paragraph (D) can be utilized whenever no state having adequate contacts with
the respondent can satisfy any of paragraphs (A) through (C) and (E).
The petitioning parent in such a case will never be wholly deprived of a forum

having power to command interstate recognition of its order, since under para-graph (D) he presumably could invoke the jurisdiction of any State havingsufficient contacts with the respondent. It must be observed that the language of
§ 1738A, particularly the phrase "under subparagraph (A), (B), ( C), or (E)" insubsection (c) (2) (D) (i), makes this construction of the statute less thanobvious.

It is obvious, though, that the effectiveness of the bill requires this construc-tion of it, and the legislative history reflects generally the need and expectationthat the measure will be so construed that every case will be legally capable ofadjudication consistently with § 1738A in one State or another.' I hope thatunder those circumstances the intended construction of the bill will be adoptedby the courts.
F. COVERAGE OF VISITATION ORDERS

The child-snatching provisions of proposed 28 U.S.C. 1738A. like those of theUCCJA, are applicable to court orders for visitation as well as those for custody.This coverage of visitation was a part of the Federal proposal when it was en-

Cf.Kulko V. California Superior Court, 436 U.S. 84 (1978) ; Schaffer v. Heitner, 433U.S. 186 (1977).
40 See generally 1977-78 Code Hearings at 1016 n. 6 (reference by Wallace J. Mlyniecand Ramona Powell to argument that "being parent of a child in a state where you havenever been is a sufficient contact") ; 9 Uniform Laws Ann. Master ed. 150-52 (1979)(Commissioners' Notes to UCCJA).41 See, e.g., Kulko v. California Superior Court, 436 U.S. 84 (1978).See42  generally 1979 Child Snatching Hearing at 190 (Commissioners Comment onUCCJA § 3 (a) (4) ). 218-19 (Bodenheimer. Progress at 989-90), 270 ("Snatched" Childat 412).
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dorsed by the ABA,'" the Justice Department 44 and others.45 Suggestions that the
coverage of visitation be deleted should be rejected, for reasons discussed in my
Family Law Quarterly article.' Some of those reasons can be stated as follows.
Judges in custody cases exercise discretion to divide parental rights and duties

between fathers and mothers in a wide variety of ways. Their dispositions range
from an award of custody to one parent and only minimal, token visitation to
the other, at one extreme, to an award of joint or split custody at another
extreme. In between those extremes, others are found in which, though one par-
ent is denominated the one having "custody," the other parent is authorized and
expected by the court to have so much contact with the child and to exercise such
a role in the nurturing, discipline, and decisionmaking affecting him that the
distinction between the one parent's "custody" and the other's "visitation" is
obviously one of degree, not of kind. Such orders are made not as favors to

Parents but because in many cases, and increasingly so, the courts. find such
orders to be in the best interests of children.

It would not serve the interests of children, therefore, to treat some of the
rights to participate in their upbringing and company as entitled to enforcement
by States other than the one exercising jurisdiction, yet to treat others of the
same rights as subject to disregard and relitigation by courts of other States.
Furthermore, since respective custody and visitation rights of the parents in a

particular case typically are contained in a single order, it would be unseemly

and anomalous to forbid a State to "overrule" an award of custody by another

State yet to allow it to overrule the visitation award that interlocks with the

grant of custody. An example of the anomalous results to which such a rule could

lead is that a court, disagreeing with an award by another State of custody to a
mother and very limited visitation to the father, and forbidden by this Federal

legislation to change the custody terms but allowed to change the visitation

terms, could so greatly expand the visitation rights as seriously to impair the

custody award. Two court orders, made by two States, would contain inconsist-

ent provisions for where a particular child should be on a particular day, week, or

month, and the problems that led to the proposing of the UCCJA and the Federal

legislation would have renewed vigor.
Another factor, relating to the policies and practicalities that underly this leg-

islation, militates against deletion of visitation from its coverage. The promise

of the legislation is to reduce the temptation to use self-help, forum shopping, and

repetitive litigation by eliminating the prospect that such methods will produce

results more favorable to the offending parent than would his acceptance of the

decision of the State which properly should exercise jurisdiction. Many child-

snatching parents, however, are motivated less by hopes of custody than by frus-

tration of their desires for visitation." and are using self-help to shop for a forum

that will award more liberal visitation than has been ordered or may be ordered

by the state that otherwise would have jurisdiction. If coverage of visitation

were deleted from S. 105, a major incentive to child snatching would remain and

the legislation would be less effective than is required by the interests of children

in protection from child snatching, and by the interest of the public in avoiding

conflicts between States over rights affecting children.

For the same reasons, it would be a grave mistake to amend S. 105, as has been

proposed," by adding a provision that "visitation provisions" of a State A order

"shall be enforced" in State B, but that State B "may adjust visiting schedules

to fit changed geographic circumstances." The former requirement is redundant,

since it already appears in proposed 28 U.S.C. § 1738A (a) and (b) (3). The latter

provision would be a loophole that would allow State B largely to thwart the

intent of State A's order and tempt parents to shop for States that will "adjust"

orders in ways that are to their liking. Creating this inducement to child snatch-

ing would be no cure for the problem at which the suggestion is said to be aimed:

The tendency of some States to make custody modifications that other States

43 ABA Summary of Action of the House of Delegates 25 (Aug. 8-9, 1978).
44 See letter from Patricia M. Wald, Assistant Attorney General, to Congressman Peter W.

Rodino (Sept. 20. 1978). published in 1979 Code Hearings at 10628-37.
45 See. e.g.. 1977-78 Code Hearings at 720-35 (Children's Rights. Inc.), and 1002-18

(Mlyniee and Powell).
46 See 1977-78 Code Hearings at 405.
47 "Snatched" Child at 419-420.
48 See 5 Fam. L. Reporter 2888 (Sept. 11, 1979) (summary of remarks of Lawrence

Stotter. Esquire, at ABA meeting).
"1979 Child Snatching Hearing at 61 (statement of Professor Bodenheimer).
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consider "punitive". The cures for that problem must be found in State law and
practice, and are discussed above in section C of this statement. Instead, the
proposed amendment would simply lead to anomalous results, inject uncertainty
into the application of the statute, and undermine its effectiveness in preventing
child snatching.
A somewhat different issue is raised by the suggestion that visitation rights be

excepted from the scope of the criminal provisions. The best approach is to cover
visitation equally with custody, as is now done in S. 105, for some of the reasons
mentioned above in the general discu.ssion of visitation. Just as the discretion of
the FBI and U.S. attorneys must be relied upon in cases where custody rights are
violated, they can be relied upon to result in still inure .selective treatment of
visitation cases. In any event, the only specific language I have seen proposed on
this point is wholly unworkable, and it would be difficult or impossiole, in view
of the variety of custody and visitation orders States make, to draft language
excluding visitation from § 1203 that would both reflect sound policy and provide
the clarity needed in a criminal statute. I recommentt that 3 ou not alter this fea-
ture of S. 105.

G. ROLE OF FEDERAL CRIMINAL LAW

The vital provisions of S. 105 are the civil ones. I have explained elsewhere
how they can be expected greatly to reduce the incentives for child snatching,
Provide strong practical disincentives for such conduct, and facilitate greatly
the use of State civil and, where appropriate, criminal remedies in the relatively
few such cases that will continue to occur.' Enactment of the civil provisions of
S. 105 without the criminal ones would be perfectly feasible, and could be
expected to bring the problem of child snatching reasonably well under control.
The converse is not true. Indeed, as I have discussed elsewhere,' enactment of a
Federal criminal provision that was not linked to a provision like proposed 28
L.S.C. § 1738A in the way S. 105 links them would be not only ineffective but
counterproductive.
There is, nevertheless, an appropriate role for the Federal criminal authorities

in locating offending parents when all else fails, and there may even be occa-
sional instances in which Federal prosecution will be justified under all circum-
stances. Each individual case is vital to the family involved, so the expectation
that few cases will have to be referred to the FBI is not a compelling reason to
omit authority for such referral. Instead, it is a reason why the objections of the
Justice Department to the criminal provisions of S. 105 are entitled only to
limited weight.
The most serious objections that were raised against the criminal provisions

of this measure in the form in which it was passed by the Senate in early 1978
have been cured in the version you have before you. An explanation of those
improvements is included in the Justice Department letter of September 20,
1978, to which I referred above.'
The bill now permits involvement of Federal criminal authorities in a case

only after the appropriate State civil court has determined the rights of the
parties, and even then only after ample opportunity for the application of State
and civil investigative and remedial measures to eliminate the need for Federal
criminal action in the case.
The opportunity for the exercise of discretion by the FBI and U.S. attorneyswill exist in this kind of case as in all others, so warnings of undue diversion ofresources or involvement in domestic matters appear unjustified. The only time,in fact, when I expect the volume of cases in which the FBI will have jurisdic-tion to be really substantial is shortly after enactment of the bill when, as Iexplain in the next section of this statement, attention will have to be given to abacklog of unresolved cases that the inadequacy of prior law ,has created.Many of those cases should become capable of State resolution during theperiods of delay built into section 1203(a) and (g) (3), as offending parentsand their lawyers learn of enactment of the bill, so the initial burden on theFBI will be mitigated. The case not been made, in ray opinion, for the proposition

5° See 1979 Child Snatching Hearing at 62.
51 "Snatched" Child at 411-15.
52 Id. at 413-14 and n. 23.
53 Letter from Patricia M. Wald, Assistant Attorney General, U.S. Department of Justice,to Congressman Peter W. Rodino (Sep. 20, 1978), published in 1979 Code Hearings at10628-37.
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that the Federal criminal authorities should have no part in the control of this

problem.

H. APPLICATION OF CRIMINAL PROVISIONS TO RESTRAINT THAT BEGAN BEFORE

ENACTMENT

I understand that doubt has been expressed that the criminal provisions of

this bill will be applicable to restraint of a child that began before its enact-

ment and continued thereafter. Let me try to lay that doubt to rest. Any case
in which the conduct of a parent after the effective date of the act fits within
the terms of proposed 18 U.S.C. section 1203 will be subject to investigation and

prosecution in accordance with its terms. A restraint, for example, that began
before 18 U.S.C. section 1203 took effect but was intentionally continued there-
after by "confinement" that was not "trivial," that violated another's custody or

visitation right arising from a custody order that was obtained before enact-
ment of 28 U.S.C. section 1738A but that was obtained consistently with its pro-

visions and so is "entitled to enforcement" under it, and that came within the
other terms of section 1203 would violate the criminal prohibition and would,
under the circumstances specified in section 1203, be subject to Federal criminal

investigation and prosecution.

I. CRITICISMS OF MISCELLANEOUS PROPOSALS FOR AMENDMENTS

I recommend that you reject also certain other amendments that have been

proposed.
(1) The worst forum in which to arrange reimbursement of parents' expenses

in custody cases is the Federal criminal forum. It will be available in a small

!minority of cases, and even in them it suffers from procedural handicaps includ-

ing the fact that only one parent is a party to the proceeding. You should reject

the idea, which has been suggested," of trying to wrap up any civil recovery in a

federal criminal proceeding.
(2) The suggestion that has been made, to the effect that amendment of the

Parent Locator Service provisions of S. 105 is necessary in order that the Se
rvice

can locate children who are taken and concealed before a custody order is 
made,

seems based on a mistaken interpretation of S. 105.
The same is true of the suggestion that the limitation of proposed 18 

U.S.C.

§ 1203 to cases in which a State court has made a custody order consist
ent with

28 U.S.C. § 1738A will leave 70 percent of the victims of child snatchi
ng without

a federal criminal remedy.'
As I have explained elsewhere,' the provisions of proposed 28 U.S

.C. § 1738A

apply, and therefore the PLS provisions and the criminal pr
ovisions also can be

applied, to an order obtained by the victim-parent after the 
offending parent has

taken a child, even though there was no custody order when 
the taking occurred.

S. 105 is like the UCCJA in contemplating a State's maki
ng the initial custody

order in a case after the child has been taken from the State.'

To allow parents to invoke the aid of the PLS before
 obtaining such an

order would deprive the Service of any screening of
 complaints by the civil

4 courts of the States. I understand that the Federal PL
S has had to rely on

some State screening of child support claims in order
 to prevent abuse of the

system by various other kinds of creditors. It seems 
at least a sound precau-

tion to expect a parent to obtain at a minimum a 
temporary custody order

before obtaining the aid of the PLS. Similar argument
s apply, with still greater

force, to underscore the wisdom of limiting Federal 
criminal provisions to

violations of rights based on state custody orders.

(3) It has been suggested that S. 105 be amend
ed to provide that full faith

and credit not be required for ex parte, temporary
 orders made without notice

or an opportunity to be heard.' No such amendme
nt should be made, as the

bill already so provides.' Likewise, the suggest
ed " cross-reference in subsec-

54 See 1979 Child Snatching Hearing at 20.
55 Id. at 33.
mid. at -58.
57 "Snatched" Child at 411.
58 See Bodenheimer. Progress at 989-90.
59 1979 Child Snatching Hearing at 53 (stateme

nt of Professor Bodenheimer).

89 See S. 105, proposed 28 U.S.C. § 1738A (a), 
(e). The interpretation of those provisions

is discussed above. in the long footnote in secti
on D of this statement.

61 1979 Child Snatching Hearing at 63.
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tion (b) (3) of proposed 28 U.S.C. § 1738A to subsection (e) is unnecessary
and would only clutter the draftsmanship of the bill.

J. SUGGESTIONS FOR MINOR IMPROVEMENTS

I recommend that you delete section 3(c) of the bill, which encourages the
States to give priority to custody proceedings and to award compensation for
expenses for certain "wrongful" conduct. Those provisions are, in my opinion,
inappropriate and of no value in a Federal enactment. There are a number of re-
spects in which reliance must be placed on state law and practice, not only in
the areas referred to in this subsection of the bill but even on subjects as vital
in handling interstate custody problems as rapid and full communication among
courts of different States. Due respect for the powers and responsibilities of the
States suggests, in my view, that neither laws nor exhortations by the Congress
should be utilized as to the matters mentioned in section 3(c).
In proposed 18 U.S.C. § 1203(g), I find it anomalous that statutory language

would command alleged victims to take affirmative actions. It is fine to make the
failure of a victim to take certain steps a bar or defense to prosecution of an
accused, or a bar to FBI investigation, but it is another thing to impose a man-
datory reporting requirement, still another to do so without providing any sanc-
tions for failure to comply with the requirement, and still another to place such
provisions in the Federal criminal laws codified in title 18 of the U.S. Code. I
recommend deletion of proposed § 1203(g) (1). For similar reasons, (g) (2)
should be deleted. Acceptance of those recommendations would require minor
technical changes in (g) (3), which I consider in substance a sound provision.

CONCLUSION

I am grateful for your interest in receiving these comments, Mr. Chairman,
and I applaud your work on this important bill. If I can be of any further
service to you or your staff, I hope you will feel free to call upon me at any
time.

Senator MATHIAS. I would instruct the staff also to admit other ap-
propriate statements for the record and within the 2-week period.
I am very grateful to all of you. I am sorry I must summarily ter-

minate this session. This session of the committee will stand in recess,
subject to the call of the Chair.
[Whereupon, at 5 :34 p.m., the hearing adjourned, subject to the

call of the Chair.]
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