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STATUTE OF LIMITATIONS EXTENSION

MONDAY, DECEMBER 17, 1979

U.S. Senate,
Select Committee on I ndian Affairs,

WasKington. D.C.
The committee met, pursuant to notice, a t 10:15 a.m., in room 1202, 

Dirksen Senate Office Building, Senator  John Melcher (chairman of 
the committee) presiding.

Present: Senators Melcher, Inouye, DeConcini, Hatfield, and 
Cohen.

Staff present : Max Richtman, staff' director; Peter Taylor,  special 
counsel; Virgin ia Boylan, staff attorney;  John Mulkey, professional 
staff member; and Michael Cox, minority counsel.

Senator  Hatfield [acting  chairman]. The hearing will come to 
order.

The purpose of the hearing this morning is to determine the status 
of the work of the Department of the Interior and Department of 
Justice in ident ifying  and processing claims of Indians and indi­
viduals that arose before 1966.

Pr ior  to 1966, there was no limitat ion on the  time in which the 
United States could bring an action for damages either for itself or 
on behalf of an Indian tribe. In 1966, the Congress enacted 28 U.S.C. 
2415 to establish a time limit of 6 years for claims based on contracts 
and 3 years for damage claims for most torts.  Six years was allowed 
for trespass or conversion damages affecting lands. There is no limit 
on time for actions to establish title  to lands.

In  1972, at  the request of the Departments of Inte rior  and Justice, 
this statu te of limita tions was amended to extend by 5 years the time 
in which the United States  could bring  an action on behalf of an 
Ind ian tribe or indiv idual for a claim aris ing before 1966. In  1977, this 
statu te was again extended by 2i/> years to April  1,1980. The purpose 
of these extensions was to allow In ter ior  and Justice to identi fy and 
process outs tanding In dian  claims and provide some time for  negotia ­
tion of settlements outside of court where possible.

We will now invite our first witness today , F orrest Gerard,  Assist­
ant Secretary for Ind ian  Affairs, Depar tment  of the Inter ior, to 
testify.

I am informed, Mr. Gerard, tha t you would like to have the various 
field and regional solici tors sit as a separate panel to describe the num­
ber of casesTefore them, the kind of cases, and how long they estimate 
it will take to process them, and the prospects for achieving negotiated 
settlements; assuming the statute of limitations is extended. Is tha t 
correct ?

(1)



2

Mr.  G erard. T ha t is co rrec t.
Se na tor H atfield. An d you hav e o the rs th at  you w ish to accompany you th is mo rning a t th is  tim e ?
Mr. Gerard. Tha t is correc t.
Se na tor  H atfield. All rig ht .
Wo uld  you please hav e a ch ai r and int roduce  those who will  be acc om pan ying you ?

STATEMENT OF FORREST GERARD, ASSISTANT SECRETARY FOR
INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR; ACCOMPA­
NIED BY HANS WALKER, ACTING ASSOCIATE SOLICITOR, DIVI­
SION OF INDIAN AFFAIRS; ULYSSES S. ST. ARNOLD, ACTING
RIGHTS PROTECTION OFFICER, OFFICE OF TRUST RESPONSIBIL­
ITIES, BUREAU OF INDIAN AFFAIRS; GEORGE A. BOURGEOIS,
ATTORNEY, SOLICITOR’S OFFICE
Mr. Gerard. Thank you, Mr. Chairman.
Se na tor H atfield . We have yo ur  prep ared  sta tem ent. I t will  be 

placed  in the reco rd, as you  h ave  subm itte d it. You  may  rea d it,  sum­
marize it  or h ig hl ig ht in g it , as you  wish.

Mr. Gerard. Mr. Ch air ma n, it  would be my pre ference to sum ­
marize th e p repa red st ate ment.

Se na tor H atfield. Th at  wil l be fine.
W ith ou t obje ction, yo ur  fu ll pr ep ared  sta tem en t will  ap pe ar  in 

the  reco rd a t th is poin t.
[The  p repa red s tat em ent of Mr. Gerard fo llo ws:]

e
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STATEMENT OP FORREST GERARD, ASSISTANT SECRETARY FOR INDIAN AFFAIRS,
DEPARTMENT OF THE INTERIOR, BEFORE THE SELECT COMMITTEE ON INDIAN AFFAIRS 
OF THE UNITED STATES SENATE OVERSIGHT HEARING, DECEMBER 17, 1979- 

Mr. Ch air man  an d Members o f  th e  C om m it te e,  i t  i s  a  p le a s u re  to  ap p ear b e fo re  

you to  d is c u s s  m a t te r s  r e l a t i n g  to  th e  s t a t u t e  o f  l i m i ta t io n s  c la im s pr og ra m .

I  wo uld  l i k e ,  in  my te s ti m o n y  to d ay , to  d e s c r ib e  th e  sc ope o f  th e  ta s k , o u r  

e f f o r t s  to  c a r r y  o u t th e  t a s k , and  some o f  th e  pr ob le m s we ha ve  encoun te re d  

s in c e  th e  e x te n s io n  was g ra n te d  in  19 77 .

I  w i l l  n o t  burd en  you w it h  a  d e ta i le d  back gro und  o f  th e  pr og ra m . T hat  h is to r y  

h as  bee n  s t a te d  in  th e  v a r io u s  r e p o r ts  r e l a t i n g  to  p re v io u s  e x te n s io n s . I t  

w i l l  b e  h e lp f u l ,  ho w ev er , to  m en tion  some p o in t s  t h a t  may p la c e  in  p ro p e r 

p e r s p e c ti v e  th e  s i t u a t i o n  t h a t  we f a c e  to d q y .

Th e pr og ra m  beg an  d e v e lo p in g  a f t e r  J u ly  18 , 1966 , th e  d a te  th e  s t a t u t e  o f  

l i m i t a t i o n s  f i r s t  wen t in to  e f f e c t .  The s t a t u t e  l im i te d  to  s ix  y e a rs  th e  

ti m e  in  w hic h th e  U n it ed  S t a t e s ,  in  c a r ry in g  o u t i t s  t r u s t  r e s p o n s ib i l i t y  

t o  I n d ia n s , co u ld  su e  t h i r d  p a r t i e s  f o r  damages  t o  th e  p ro p e r ty  o f  In d ia n s  

a r i s i n g  o u t o f  t o r t  o r c o n t r a c t . In  1972 th e  s ix - y e a r  l i m i ta t io n  was ex ­

te n d ed  f i v e  mo re y e a r s , o r u n t i l  J u ly  18 , 19 77 , a s  to  c la im s  which  ac cru ed  

b e fo re  J u ly  18 , 19 66 , th e  d a te  o f  th e  f i r s t  a c t .
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In 1977, in testim ony bef ore  th is  Committee on the  then  pending exte nsion
b i l l ,  we stat ed  th at  we had id en tif ied seve ral hundred pr e- 1966 c la ims,
and th at  we an tic ipated  wel l over a thousand nationwide. We were then

given a two-year-and-Snnonth extension , un ti l April 1, 1980.

*

Bor f is ca l yea r 1978, we went as fa r as we could with ex is ting  resource s. The
Department formulated a comprehensive plan  of  ac tio n dur ing FY 1978 and aggre s­

siv ely sough t funds to  implement such a pla n. Immediately a ft e r the  exte nsion

was granted , work began on the  form ulation  of  a claims pro ces sing plan  and
on the  prep arat ion of  a budget req uest.  By February 1978 the  plan  was in it ia te d

with ex is ting  reso urces a t the  fi e ld  le ve l with an in tens ive tr ai ni ng phase.
The pla n included claims pro cessing procedures, time lim it s,  di re ct io ns

on communication channe ls, recommended forms, sugges ted pub lici ty , and improved

li a is on  with the  Ju st ic e Department. Our plan was put  in to  pr ac tic e during
FY 1978, and while  we did  process some of  our backlog i t  was cl ea r we needed
funding i f  we were to  meet the  needs of  the  claims problem.

Sp ecifi c fund ing to implement our st a tu te  of  lim itat io ns  claims program was
f i r s t  prov ided fo r fi sca l year 1979- Ju st  as we were laun chin g our program
at the  beginning of  FY 1979, we were slowed fo r six months by a hi ring

fre ez e.  When the  thaw came in March i t  le f t us with about a year  to process
a then  ex is ting  inventory of  about a thousand cla ims . In ad di tio n our plans
ca lle d fo r an al l- ou t sea rch  fo r un iden tif ied claims and the  re fe rr a l of

a l l worthwhile  claims to  the  Department of  Ju st ic e no la te r  than November 30,
1979. The reason fo r the  November dat e was th at  the  Department of  Ju st ice
needed a t le ast  4 months to  prepare and f i l e  the  claims in  co ur t.

/«•
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The a ll -o u t Bearch mentioned above was conducted in the  summer of  1979- 

By the  end of  the  summer we had uncovered a la rg e number of  po te n ti a l cla ims , 

over 4, 500. The po te nt ia l claim s continued to  ar ri ve,  and by December 1,

1979, our count of  id en ti fi ed  po te nt ia l claims reached a grand to ta l of

•  9,76 8. We have il lu st ra te d  th is  growth on the  atta ched ch art . Our search

experience  al so  lea ds  us to  be lie ve  th a t ano the r 5,000 or more id en ti fi ab le  

claim s in  the  fi e ld  may not ye t be inv en tor ied .

The number of  the se po te nt ia l cla ims  resu lte d in  an ex tens ion of  our Ju st ic e 

Department re fe rr a l da te to  December 28, 1979, a move which may cause serio us  

inconvenience to  the  Ju st ic e Department.

We managed to  res olv e over 270Q o f the  grand to ta l mentioned above ei th er  

by re je ct io n or by successfu l re so lu tio n of  the  claim  to  the be ne fi t of  the  

Indian cla imants.  To da te we have re fe rre d about lQQ-l it ig a ti o n  repo rts  to 

the Department of Ju st ic e coverin g about  200Q_claims. Our S o li c it o r' s  of fic e 

cu rren tly  has about 2700 c laim s on hand to com ple te and the BLA about 2200 

such cla ims. A cu rren tly  undetermined number o f worthwhile claims among our  

backlog of 4900 claims have l i t t l e  chance o f making i t  to  cour t by April 1,

1980. ' Included in  th is  number ar e most of  th e la rg est  and most d if fi cu lt  

claim s we have, as wel l as some th a t may be in va lid  or of a minor na tu re .

Our claims program has af fected  a s ig n if ic an t nnnber of our ci ti zen s in  th is  

country. In many ins tan ces har dsh ips  may re su lt  as a re su lt  o f our su it s .

In many of  the se sane insta nc es  we are  de al in g with reg ain ing  t i t l e  to  proper ty

- 3 -
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under circumstances in which defendants througn no fault of their own are 

holding by void title. The title issues in these claims are not subject
■L

to the statute of limitations as are the tort issues.

Mary prospective defendants are Indians. Other prospective defendants are •
immune from suit, such as Indian tribes and the Federal Government. In some 

instances defendants are corporate entities. In any case, under the time 

constraints we face, we are unable to give the vulnerable defendants time 
to work out amicable settlements.

Adding to this is the fractionated heirship problem, the existence of which 
has greatly hampered the claims program and is in our view one of the principal 
causes of the tort claims problem. A great majority of the thousands of 

Indian claimants are heirs of deceased allottees or trust patentees. We 

are unable to locate many of them. The United States, of course, has a 

responsibility to them just as it does to recognized tribes, bands, or groups.

The so-called eastern land claims, like many of the smaller land title cases, 
have tort damage aspects subject to the statute of limitations. These claims 

are also included in our claims program. This Committee is well aware of 
the magnitude of the eastern land claims and the effect such claims are 

having in the jurisdictions where they may be litigated. We have been 

attempting to achieve negotiated settlements in a number of these claims, 
but it is likely that we will not make the April 1 deadline on some of them.

-4-
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Thus, we are confronted with a physical impossibility in completing the 

tort claims portion of the claims program before April 1, 1980. For this 

reason we currently believe a short extension of the statute of limitations 

on tort claims under 28 U.S.C. 2415(b) may be necessary. We have not yet 

v  decided on a specific proposal, but we anticipate doing so. We look for­

ward to working with the Committee and its staff.

There is at least one area of good news in this affair. We are convinced 

that we have processed all or nearly all of  the contract damage claims, 

and for that reason we recommend that the time limitation in 28 U.S.C. 2415(a) 

not be extended.

This completes my statement and I will be pleased to respond to questions.

- 5 -



8



9

Mr. Gerard. Before proceeding, I would like to introduce the others 
at the table. On my immediate right is Mr. Hans  Walker,  Acting 
Associate Solicitor for Indian Affairs. On the far  le ft is Mr. Sam St. 
Arnold  from the Office of Trust  Responsibilities in the Bureau of 
Indian Affairs. On my immediate left  is Mr. George Bourgeois who 
also is with the Office of the Solicitor.

Mr. Chairman, you have already provided background on the  sta­
tute of limitations and the various extensions. Therefore , I will not 
cover that,  other than to express our pleasure at appearing before the 
committee today to discuss the statu te of limitations claims program.

Today, we will describe the scope of the task, our efforts in fulfilling 
tha t task, and some of the problems we have encountered since the las t 
extension was granted in 1977.

Jumping  to 1977, Mr. Chairman, at the time this committee con­
sidered legislation to authorize another extension, administration wit­
nesses informed the committee tha t they had identified several hun­
dred pre-1966 claims and tha t it was thei r anticipation that  well over 
1,000 existed nationwide. We have already pointed out t hat , as a re­
sult of congressional action, a 2 ^-ye ar  extension was grante d at tha t 
time, until Apri l 1,1980.

I would only say that the net extension to the administration 
amounted to about 2 years and 4 months since we had to  allow Justice 
4 months’ lag-time to prepare  the claims for court once they were 
referred  to them.

Beginning in fiscal year 1977, we went as far  as we could to im­
plement the program with existing resources. The Depar tment  im­
mediately developed a comprehensive plan, and by February 1978, 
the plan was initiated. Tha t plan included claims processing pro­
cedures, time limits, directions on communications channels, recom­
mended forms, suggested publicity, and improved liaison with the 
Justice  Department. The plan was put  into effect at tha t time, and 
while we did some processing it was clear  tha t we would need addi ­
tional funding  if the claims program was to move forward.

Specific funding for the statute  of limita tions claim program was 
finally provided for fiscal year 1979, but just  as we were launching 
tha t program a Government-wide employment freeze was handed 
down, and we lost approximately 6 months before tha t freeze was 
lifted. So, when the freeze was lifted, we had approximately 1 year 
left in which to complete the  inventory of the potential  claims. An 
all-out search was then initia ted at tha t time with the unders tanding 
tha t the refe rral  of worthwhile claims would be sent on to the De­
partm ent of Justice no later than November 30,1979.

As a result of th at all-out search, by the  end of last summer we had 
uncovered over 4,500 potent ial claims, and as of December 1, 1979, 
tha t number had increased to 9,768. As a result of our experience 
through this intensive search, we believe tha t there may be another 
5,000 or more unidentified claims in the field yet to be inventoried. 
The number of identified potentia l claims resulted in an extension 
of our Justice Depar tment  refer ral date to December 28, 1979, a de­
velopment tha t may cause serious inconvenience to the Justice  Depa rt­
ment, and I am certain they will speak to tha t point  at the time of 
thei r testimony.
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Looking to the disposition of the various potential  claims, we have 
managed to resolve over 2,700 of the total mentioned above, e ither 
by rejection or by a successful resolution of the claim to the benefit 
of the Indian claimants. To date, we have referred about 100 l itiga­
tion reports to the Department of Justice covering about 2,000 claims. 
There are curre ntly 4,900 claims in the system; 2,700 are at the So­
licitor’s Office level, and about 2,200 are at the Bureau of Indian 
Affairs level. A currently undetermined number of worthwhile claims 
among our backlog of the 4,900 claims have little chance of making 
it to the court by Apr il 1, 1980, and we would point out here tha t 
included in this number are most of the largest and most difficult 
claims before us, including some that may be inva lid or of a minor 
nature.

We appreciate tha t the claims program has, or will affect a sig­
nificant number of citizens in this country because, in many cases, we 
are looking a t the prospects of  regaining title to property, and many 
of these individuals—the defendants—through no fa ult of th eir own, 
are holding void titles.

As you pointed out, Mr. Chairman, the title  issues in these claims 
are not subject to the s tatute  of lim itations  as are the to rt issues. Many 
of the prospective defendants  are Indi ans; others are immune from 
suit, such as Indian  tribes and the Federal Government; and, in many 
instances, the defendants are corporate entities.

In  any event, we feel that , given the time constraints, it is unlikely 
tha t we will be able to work with the vulnerable defendants to work 
out amicable settlements.

Another unique problem should be brought to the committee’s at­
tention. This  is the heirship  problem. As you know, on many of the 
allotments, if the original allottee has died, the ownership has de­
scended into literally hundreds of individuals. These are potential 
claimants. We have difficulty locating these individuals , but our re­
sponsibility to them is legal and must be met.

Anothe r part icular problem th at must be addressed is the so-called 
eastern land claims. Like many of the smaller land claims, these are 
title cases and have tort  damages which are subject to  the statute of 
limitations. The committee is well aware of the magnitude  of the eas t­
ern land claims and the effect such claims are having in the jurisdic­
tions where they may be litigated. We have been attempting  to 
achieve negotiated settlements in a number of these claims, but it is 
likely that we will not make the April 1 deadline on some of them.

I thin k it should be obvious to the committee that we are con­
fronted with the physical impossibility of completing the tor t claims 
portion of the claims program before April  1, 1980. For this reason, 
we curren tly believe a short extension of the statute of limitations  on 
tort claims under 28 U.S.C. 2415b may be necessary. We have not yet 
decided on a specific proposal, bu t we anticipate doing so. In this con­
nection, we would look forward to working with the committee and the staff.

Mr. Chairman, there is at  least one area of good news in this ent ire 
affair. We are convinced tha t we have processed a ll or nearly all of 
the contract damage claims, and, for tha t reason, we recommend t ha t 
the time limitations in 28 U.S.C. 2415a not be extended.



11

Mr. Chairman, this completes my statement. The s tall and I  will 'be 
pleased to respond to any questions.

Senator  Cohen [acting chairm an]. Mr. Gerard, in your judgment,  
does 28 U.S.C. 2415 apply to suits brought by India n tribes on their

’ own behalf?
Mr. Gerard. Mr. Chairman, I would like to defer to the Associate 

Solicitor for Indian Affairs to  respond to that , if  I may—Mr. Walker.
Mr. Walker. Mr. Chairman, there is authority  for tha t proposi­

tion, but I would not want to say absolutely tha t tha t would cut off 
suits by In dian  tribes. I  believe there is a good argument that the r igh t 
of suit by tribes survives the  limitation.

Senator  Coiien. If  the claim by the tribes does not survive the 
statu te of limitations, would there be a suit against the U.S. Govern­
ment as trustee for failure to carry  out a fiduciary obligation, in your 
judgment?

Mr. Walker. Tha t is very possible. It  would be a breach of the 
trust obligation to bring an action on their behalf.

Senator Cohen. Let me just say initia lly tha t I was in the House 
of Representat ives at the time when this original statu te of limi ta­
tions extension was debated. It  was made clear durin g the course of 
tha t debate in the House, and I believe, i f you look through the rec­
ord, you will find a statement by Congressman U dall tha t the  las t ex­
tension for 2 ^  years was the final extension—there would be no 
more. I  think there was a rath er categorical statement on his  behalf 
tha t this was the final one.

At tha t time, as I recall, the information tha t was given to the 
House was th at there was something in the neighborhood of 1,000 to  
1,500 claims le ft to be processed and those claims would be processed 
during tha t 21/2-year period. Suddenly, we come toward  the end of 
tha t period of time, and, according to your test imony, there are some 
7,000 cases now tha t are st ill being processed or invest igated. It  seems 
tha t the more time tha t expires the more cases seem to surface.

Mr. Gerard. Mr. Chairman, I believe there are a number of rea­
sons for that . In  my view, most of these claims go to history. I t appears 
to be a type of claim tha t has  been either  ignored or not dealt with to 
date.

If  I may speak from a personal level, I  served on the Senate com­
mittee staff back in the seventies and staffed the hearing when the 
5-year extension was granted at tha t time. I t seemed to me from the 
record—and I  looked tha t over again on the weekend—that there was 
relatively little attention being paid to this type of claim by the ad­
ministrat ion; there was an acknowledgement tha t there might be 
something out there. A panel of witnesses of well-known attorneys 
representing Indian tribes pointed out tha t when the origina l statute

M was enacted, it was not viewed as an Indian statute , per se; it was a
general s tatute; it went through the Judiciary Committees; it was not 
exposed to the committees th at normally handle Ind ian affairs.

Also, in tha t era, I do not believe there was the sharp  focus by the
* public, the Indian community, and, most certainly , the Congress on

the whole question of  claims. From your own perspective, being from 
the State of Maine, I know of your interest  because of the emergence 
of the so-called eastern land claims.
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It  seems also that some of the other Indian legal victories in the area of fishing rights  and other Indian right s have brought a re­newed focus on the whole question of what are the remaining poten­tial legal claims of Indians throughout the country. >Senator  Cohen. I f I might  in terrupt , the  renewed focus has served to generate even less tolerance for the statute of l imitations. As I  re­call, Congressman Foley was moving to object to any extension of time. He offered a substitute  for Congressman Udall’s amendment for •a 5-year extension to cut  it  to 1, as I recall. Th at is how we happened to end up with the 2 ^ -year extension. The very renewal of focus has served, at least in the House—I cannot speak for the Senate—to cause less enthusiasm for any extensions of time. So, the focus has been there, but the movement for extension has not been.
Let me just  go on and ask you a series of questions for the record.In your letter of November 19, 1979, to this committee, it states that the Department of the Inte rior had identified 340 pre-1966 cases when the last extension was granted in 1977, and tha t you had  700 cases in January of this  year. Pr ior  to 1979, did the Bureau of Indian Affairs or Inte rior have any program to specifically identify pre-1966 Indian claims?
Mr. Gerard. Mr. Bourgeois will respond to that.
Mr. Bourgeois. As a matte r of fact, Senator, there was such a pro­gram within existing resources in the Bureau and also in the Solicitor’s Office. What was done subsequent to the extension is what is par a­mount for you to know, I think.  Tha t is, a very fine plan was de­veloped based on one tha t began developing in 1975. The claims process developed in this plan ended up in the BIA  manual as 51 BIAM.

198016 Pl*11 n̂C Û^e<̂  a  c a ê n ( â r  Pla n  a ^ the way through April 1,
The problem came up t ha t the  Bureau simply had no way of imple­menting effectively its plans within existing resources, considering the other duties and programs th at the  B IA had, bu t they tried. They disposed of, I think, a couple of hundred cases during tha t period.They also began running into new cases, and by March 1979, about the time the job freeze was off, we were rather well over that  1,000 cases that the Solicitor anticipated when he testified to before you the last time [1977]. Th at was in, say, March of th is year. By May of this year, when the all -out search started , the  th ing began to expand.Senator Cohen. You say you s tarted an all-out search in May 1979 ?Mr. Bourgeois. I would say th at  th at would be the earliest date we could say we were implemented sufficiently to do it,  yes.
Senator Cohen. This was done by an outside contrac tor?
Mr. Bourgeois. In some areas, tha t is correct—where the trouble spots seemed to be. In other areas, the existing BIA resources were *quite adequate. Take Oklahoma, for example.
Senator Cohen. When were these particular  contracts let?Mr. Bourgeois. I  dare say in May or June —some in May, I  think.The Bureau finally got i t going in the field around June. Some others were late. I n the s ituation in Cal ifornia  especially, the Legal Services Corp, there  did not ge t the contract approved until some time in Ju ly,I believe.
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Se na tor Cohen . W ha t w as the  tim eframe in  wh ich  the se contr ac tors 
are suppos ed to re po rt  ?

Mr.  B ourgeois. Ar ou nd  Septemb er.  I  th in k some of them v ar ie d; the  
.  da tes  and the ter ms  va rie d;  bu t, roug hly , in September. Th e peop le

in Cal ifo rn ia  ha d an ext rem ely  difficult tim e tryi ng  to meet th at , but 
they did  prod uce  a work pro duct.

Se na tor  Cohen . Th ey  were  let  in ei ther  May or  Ju ne;  the repo rts
* came back in Sep tem ber . That  ra ises t he  q ue st io n: W hy d id  you wa it 2 

yea rs, or why did  you wa it so lo ng before l et tin g the  co ntr ac ts ?
Mr. Bourgeois. N o money.
Se na tor  Cohen . T hat  is the only ans wer—no money?
Mr.  Bourgeois. T he re  may be othe r answers too, Senator . I am not 

say ing  th at  is the only reason. T hat  is probably the  pr im ar y reason. 
Th ere  are  othe r reasons. For exa mple, it  was difficult to  assess  the  
ex ten t of  the problem . You can  he ar  sto rie s th at  there are  tho usands  
upo n tho usands  of  cla ims  ou t in th e mi sty  mo untains.  On th e othe r 
hand , we knew of  abou t 1,000, but  we also knew  there migh t be more. 
We  did have  people  who were  t ry in g to  t ell  us. We also had problems 
wi th B IA  records. We ha d claims th at  had  f ra nk ly  grown s tale , a nd  to 
dig them up t ook a lot  more  ef for t th an  i f you w ere tryin g to  fin d cu r­
rent  claim s. We  h ave  gone to the  ex ten t, even, of  h ir in g histo ria ns  be­
cause we hav e found th at th ei r ass istance  has been instr um en ta l in 
he lpi ng  to solve seme of  these prob lems. They are  experts  on the  con­
tent , conditio n, a nd  locat ion  of  Bu rea u reco rds.

B IA  records are  sto red  all  ove r cre ation . Some  of  them are  not in 
very usab le con dition.

Se na tor Coh en . You knew in 1977 th at  you ha d a 2 ^ -y ea r time- 
fra me , and  you d id n’t begin th is  kin d o f searc h u nt il May or Ju ne  1977. 
I t  seems to  me that  you cou ld p ract ical ly  pr ed ic t w ha t th e consequences 
were  go ing  to be. I f  you wa it 2 yea rs and you do no t have money, it 
seems to me you hav e a res ponsibi lity  to  come before  the  committ ee 
and say,  “We can’t ca rry  o ut  th is  m anda te to finish these claims in 2y2 
years  because  we sim ply  do n’t hav e the resources.”

Mr. Gerard. S enato r, I f  I  may add to th a t po int , given the  ma nner 
in which  the  Fe de ra l budget is pu t toge ther,  in som eth ing  of an 18- 
mo nth  per iod  o f time, there was no way  that one cou ld an tic ipa te  t hat  
the. legislation  w as go ing  to  go th roug h.

Also , f or  th e rec ord , we should  p oint  ou t t hat  we d id  ut iliz e some ex­
ist ing resources in tryin g to get  th is prog ram off the ground  as  quickly 
as possib le. In  o rd er  to  buil d a b udge t into  the system,  it  took  tim e and  
ate up  valuable extension time t ha t Con gress had  au tho rized .

Se na tor  Cohe n. Wh en you use  the word, “c laim s,” do you use th at  as 
be ing  synonymou s w ith  “c ase” ? A re there m any c laim s w ith in one case. 

A or  a re th ey  sep ara te and d ist inct ?
Mr. W alker. Th ere  is a dis tinction . One  case may invo lve up  to 

several  tho usand claim s.
Se na tor Cohe n. So, when you say there are 7,000 claims, th at  you

• are  aware  of, stil l ou tst an ding , th at may involve  a  m uch smaller nu m­
ber  o f eases ?

Mr. W alker. Th at  is r ight .
Se na tor Cohen . H ow ma ny cases—i f we c an use th at  t erm—do you 

th ink are  o utsta nd ing now?

56-U 51  0 - 8 0 - 2
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Mr. Walker. I t is pret ty difficult to say. In those areas where there are similar claims against a single defendan t, then we have one case, 
very likely. I just could not say how many of the 7,000 would fit into tha t category.

Senator Coiien. You have indicated you have resolved 2,700 of the claims, either by rejection or successful resolution. This  seems a ra ther 
high figure. What percentage of tha t number were rejects, and what procedure did  you follow in re jecting  a claim?

Mr. Bourgeois. I would say most of those, sir, are rejections. A 
number of those were contract -type cases upon which the BIA  has 
had a much better grip than  the hard-to-locate  or elusive type of to rt damage cases. A number of those may have been tor t damage cases, too.

In the rejection process, we have included those claims which were 
collected. We have, I think, perhaps 500 or so claims.

One th ing I  did want to add to what Mr. Walker said was tha t we 
have developed some very good techniques for handling grea t num­
bers of claims. For example, he w as speaking a minute ago about one 
case which may include, say, 1,000 claims. If,  say, 500 of those are 
agains t a single defendant, we’ll file only one lawsuit agains t that  de­
fendant and include all 500 claims. We also have categorized cases in 
situations where we have many defendants but identical legal issues. 
In such instances we will use one lead type o f lit igation report.  Then, 
we take, say, several more claims subsequently and associate or iden­tify  them with this lead report  when refer ring them to Justice. This 
saves us an enormous amount of work and has allowed us to have the record you see in our statement.

Senator  Cohen. Do you have a breakdown of tha t in your own records ?
Mr. Bourgeois. No, sir;  I do not. But I can give you some samples. 

For  example, we have one case agains t a State tha t has 1,800 claims. 
We have several other “batch” situations where we have a lead mem­
orandum or lead litigation report. These individually batched claims 
vary anywhere from three or four to several dozen claims. Each one 
of those claims, of course, has to be prepared separately because each 
one may involve title to different land, which means a separate ab­
stract, and may affect different Indian  heirs. It  means a great research process as well.

Senator  Cohen. I think it would be helpful for the committee to 
see a breakdown of the cases tha t are pending, cases that are being 
investigated, and the number of claims within the case for purposes of review’.

Mr. Bourgeois. Surely. We can furnish  this. I am sure we have a grip  on it. It  is just tha t I do not have i t in my head.
Senator Coiien. I apprecia te tha t. Without objection, it will appear  in the record at this  point.
[The information follow’s:]

Of the  approximately  2,000 cla ims referred to Jus tice so fa r abou t 1,800 were claims  again st only two defendants. Of the 2,140 cla ims pending at  the  Solicitor level at  this time, it is thought  that  more than  ha lf of them, or abou t 1,400 claims, will go over to Jus tice as hatched claims  again st single defen dants . AVe ant icipat e abo ut 15 to 20 litig ation reports  in this  regard.
Batching claims aga ins t several sep ara te defe ndants in situat ion s where  legal issues  are identical, or nearly so, but  w’here wTe can ’t sue the defe ndants in the



same suit,  we use a lead or prim ary litig atio n report  as to one defendant, then 
prepare secondary or rela ted litigation reports on each of the  other defe ndants. 
We’ve done this  with  abou t 50 or so White Ea rth  claims. We exi)ect to accom­
modate ab out anoth er 100 or so c laims us ing thi s time and labor  saving technique. 
The balance  of the  claims, abou t 640 or so, will very probably be referred  at  the 
ra te  of one litigation report per  claim, a process  that  is so burdensome that  
most of these  litig atio n reports will not reach Justice  liefore Decemlter 28, 1979, 
our adminis tra tive deadline. Many of these  cla ims, of course, are awaiting a su r­
vey, an abstr ac t of title , or some add itio nal  fac tua l inform ati on ; or perhap s a 
legal research  answer.

In  this rega rd we are  also using a prima facie type of submission to Just ice.  
By a prima facie submission is mean t the submission of a litigation report to 
Jus tice that  is complete enough to make a prima facie case  in court but which 
lacks some necessary documenta tion, such as, for example , an abstr act of title , 
from the submission. The missing  documentat ion is to be supplied to Just ice  a t a 
lat er  date , or whenever BI A completes its  eviden tiary search (or  the abstr ac t 
company supplies the ab stract, a s in our e xam ple ).

Senator  Cohen. I am a little troubled by the  d istinction you make 
between tort  and contract actions. It seems to me tha t you are asking 
for an extension for the tor t section only and not for the contract 
section.

Mr. Bourgeois. That  is correct, sir.
Senator Cohen. Most of the land claims, on the eastern seaboard at  

least, involve contract  actions. 1 assume there are many others tha t 
are still outstanding tha t involve contract action. Do you not run a 
risk with a revision on the part of the claims, saying that  they are 
found in tort  ? If  you have the  t ort  section extended but not the con­
trac t section, do you not create some incentive to then amend the 
complaint to say th at there was a tortious t aking of the land in tr es­
pass as opposed to contrac t ?

Mr. B ourgeois. My understanding of the eastern land claims is that  
these are tit le cases which have a t ort  aspect to them. If  they are based 
on contract, I  am not aware of tha t.

Senator Cohen. You think they are based in terms of tor t rather 
than-----

Mr. Bourgeois No. I  think the damage aspect is based in tort,  but 
those cases are prim arily  title cases—title to the land which is not even 
subject to th is law.

Senator  Cohen. Are you suggesting, then, for all practical pur­
poses, that  if  we extend the to rt section withou t extending the contract 
section we, in effect, wind up with the same result tha t most of these 
claims will have aspects of to rt as well as contract  as far as land claims 
are concerned?

Mr. Bourgeois. I have not been convinced that  those cases include 
contract. I would say they include land title  issues which are not 
subject to either 2416(a) or 2415(b), plus tort  aspects of damage 
which is subject to 2415(b). But  1 do not agree tha t Eastern land 
claims include contract issues covered by 2415(a) ; it may. I may change 
my mind.

Senator Coiien. It  just seems to me we are raising  another legal 
issue. On the one hand you extend the tor t section but not the contract 
section. It  seems to me tha t the  a ttorneys for the tr ibes are very crea­
tive in their legal arguments and would simply amend thei r complaints 
to say that , while it was orig inally founded in a breach of contract  and 
a ti tle claim, the fact t ha t the  S tate  of Maine or Massachusetts or any 
of the other States has been in wrongful possession of those lands for
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the past 186 years in a trespass against the t ribe ’s interest , and there­
fore it lies in tort rather than contract, and therefore  it is not pre­
cluded by the statute  of limitations. That would not take more than 
a first year law student to argue that.

Mr. Bourgeois. T hat is right;  and there are resourceful attorneys 
around who may well take that  line.

Senator  Cohen. Did you want to respond ?
Mr. Walker. No. As George says, these claims are title claims, and 

the tort aspect of the trespass is what we think will survive if part 
(b) of that  statute is extended.

Senator Coiien. When you speak of a short extension, what exactly 
do you contemplate?

Mr. Gerard. Mr. Chairman, we have not a rrived at any firm figure, 
but it  seems to me that  at the last extension in 1977 the administration 
stood on a 4^ -yea r extension. The Congress authorized 2 years and 
8 months.

While not speaking fully for the adminis tration, because we have 
not yet cleared an exact time element, certainly from my s tandpo int a 
2-year extension would seem reasonable given the admin istrat ion’s 
previous posture.

Senator  Cohen. What are the consequences i f the statute  is not ex­
tended, as fa r as your Department is concerned ? What course of action 
would you recommend?

Mr. Gerard. Mr. Chairman, I am not here to speak to the legal 
aspects, but from a policy standpoint it would seem to me tha t there 
might be countless Indian people and Indian tribes  whose potential  
claims have not yet been given a fai r oppor tunity  to be reviewed in 
terms of the ir validity. And then there  remains the impor tant question 
of whether or not it would be continuing  exposure to the U.S. Govern­
ment if the statute is allowed to run out on April 1,1980.

We would do everything within our power to deal with the issue 
between now and Apri l 1, 1980, but think it is obvious that that  time is 
insufficient.

Senator Cohen. The  only difficulty is tha t you say 2 years will be 
sufficient; then, 2 years will elapse, and you will come back and say, 
“Well, we have discovered another 5,000 claims within 10 cases, and 
we need another 2 years for  tha t.” Tha t is why Congressman Udall 
said, “This  is the last extension; no more.” T hat  was considered at 
tha t time to be written in concrete—that no more extensions would 
be granted.

Mr. Gerard. If  tha t is Congress judgment, then I think  the only 
remaining question that  both Congress and the executive branch must 
face is whether or not there is continuing exposure to the U.S. 
Government.

Senator Cohen. I am told tha t you have representatives  present 
from your field offices. Pe rhaps  they could give us a description of the 
types of cases that are pending and what they plan to do as far as thei r 
resolution is concerned.

Mr. Gerard. I think that would be useful. Also, they could get into  
some of the complexity and time involved in some of the cases.

We will be available for fur ther questions, if  you would like.
Senator Cohen. Thank you very much.
Mr. Gerard. Thank you, sir.
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Senator Cohen. Could you s tate your names fo r the record so tha t 
we will be able to identify all of you ?

STATEMENT OF PAN EL:  JOSEPH F. DePIETRO, STAFF ATTORNEY,
REGIONAL SOLICITOR’S OFFICE, SACRAMENTO, CALIF.; ELMER
NITZSCHKE, FIELD SOLICITOR, TW IN CITIE S, MIN N.; JEAN P.
LOWMAN, REGIONAL SOLICITOR, PACIFIC NORTHWEST REGION,
PORTLAND, OREG.; AND WILLIAM  G. LAVELL, FIEL D SOLICITOR,
PHOENIX, ARIZ.

Mr. DeP ietro. Mr. Chairman, I am Joseph DePietro , staff attorney 
with the Regional Solicitor ’s Office in Sacramento.

Mr. Lavell. I  am William Lavell, field solicitor for Phoenix.
Ms. Lowman. I  am Jean Lowman, regional solicitor for the Pacific 

Northwest Region in Portland.
Mr. Nitzschke. I  am Elmer  Nitzschke, field solicitor, Twin Cities, 

Minn.
Senator Cohen. Please proceed in whatever fash ion you would like. 

I think  the committee would be interested in hearing the natu re of 
some of the cases you have worked on—the processing, the procedures 
you have adopted, and what the prospects are for the resolution of 
those claims. You may proceed in any order you would like.

Ms. L owman. We have two basic groups of cases left in large num­
bers. We have processed a great many.

Senator  Cohen. When you say “cases,” again, is it “cases” or 
“claims” ?

Ms. Lowman. Claims.
Senator  Cohen. And are there many claims within  several cases?
Ms. Lowman. That happens, yes.
Senator Cohen. Perhaps you could identify those.
Ms. Lowman. One type of claim we have is the derogation to the 

Indian fishery in the Pacific Northwest—the States  of Washington, 
Oregon, and Idaho. The Fish  and Wild life Service, which has a fish 
and wildlife biologist, has gone out and examined the river  systems. 
They have identified two basic types of  cases; we call them the b arrier 
and the nonbarrier cases. The barrie rs are the dams or logjams—that 
type of thing. The nonbarrier cases are, for example, the pollution 
cases.

From the Fish and W ildlife Service, the claims go to the Bureau of 
Indian Affairs where the information is completed as to prospective 
defendants and tha t type of information. Then the claims come to our 
office.

At this time, I have my entire staff assigned to working on the 
statute of limitations claims—15 attorneys.  We have identified of the 
fisheries cases an estimated 520; 400 of those are assigned in my 
office al ready; this is as of last F rid ay; 120 were still in the Bureau of 
Indian Affairs, and certainly there will be more in my office by today; 
we go and get  them daily from the Bureau of Indian Affairs.

Senator Cohen. How long have you had these claims or cases? When 
did they come into  your office ? Do you an ticipate more coming in ?

Ms. Lowman. I t was only this year  when the United States v. Wash­
ington  decision was finalized by the U.S. Supreme Court, and some 
legal study was done on that . The derogation to the Indian fishery
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cases or  c laim s were identif ied as sta tu te of lim ita tio ns  c laims. So, we 
only  sta rte d wo rk on those a li ttl e e ar lie r t his  ye ar. Th en , a t t hat  tim e, 
as I said , the  Fi sh  and W ild lif e Serv ice immedia tely  went to  work— 
th ei r biolo gists—an d iden tified them. So, they star ted com ing to  our 
office in November of th is year.

Se na tor  Cohe n. Do you anti cip ate  more coming in  ?
Ms. Lowman. O ur  inf orma tio n from  the  F ish an d W ild lif e Serv ice 

is t hat  th e 520 es tim ated fishing c laims f rom  the informa tio n t hey have 
is the  to tal  num ber.  Some  o f the  t rib al  people have ind ica ted  to  m em­
bers  o f my staf f th at  they know of o ther s. We do no t know wh at  tho se 
are  a t t his  tim e.

We have com pleted lit igat ion rep ort s on  65 of  those  claims. W e have 
rejected 182, t hat  they  are  n ot val id claims. An d the  rem ain der of  th e 
400 my staff  i s working on. We have  developed  s tand ar d form ats , a nd  
so on, where we jus t fill in the  f act s a nd  send them  on to  the So lic ito r’s 
Office in Wash ing ton  fo r tra ns mitt al  to the Ju sti ce  De partm ent.

Se na tor  Cohen . Y ou ju st  received the  cla ims w ith in the  pas t y ea r— 
since the Sup rem e Co ur t decis ion—a nd s ta rte d working  on them with 
int ensity and you have a lre ady re jec ted  182 ?

Ms. Lowman. Yes. When you ge t them, some imm ediate ly wash 
out.  So, you would immedia tely  have a numb er reje cted, and then  you  
have  tougher ones tha t do not  reject  that  read ily .

Sena tor  Cohe n. An d are  you rev iew ing  the  oth ers  now?
Ms. Lowman. Yes. W e have com pleted lit igat ion rep orts on 65, and 

we are revi ewing  th e o the rs no w; there  a re 120 sti ll to come to  us from 
the  B IA .

Sena tor  Coiien . W ha t do you an tic ipa te in review of  t he  othe r 400 
cases—in terms of reject ion  or  reco mmendations fo r lit igat ion?  You 
have  only had a few mo nth s to reject  th e in iti al  182 cases ou t o f hand . 
Do the  oth ers  lend them selves to sim ila r reso luti on wi thin the nex t 
4 or  5 month s ?

Ms. L owman. We ant ici pa te th at  of the  520 est imated c laims th at  we 
can  meet the  December  28 deadlin e on. If  there  are  oth ers  we do not 
know of,  I  cannot ans wer as to that.

Se na tor  Cohen . You  believe you can  meet the December deadlin e ?
Ms. Lowman. Yes, on the  fishery cases;  th at  is our plan. I would 

assume th at  t hey wou ld pro bab ly come out abo ut ha lf- an d-ha lf—h alf 
would be re jec ted—ju st  based  on stati stics only.

Sena tor  Cohen . So, you r procedure  is to file t he  other s w ith  the J us­
tice  De pa rtm en t wi th a reco mmendation fo r liti ga tio n?

Ms. L owman. A lmost  all of  them have gone to the  W ash ing ton  of ­
fice f or  submission by the  Sol icitor,  under the rule s of refe renc e that  
the  Ju sti ce  D ep ar tm en t has—the ones we have  subm itte d so f ar.

Sena tor  Cohe n. But  you intend to complete  your  work  by the De­
cemb er d ead line  ?

Ms. Lowman . On th e fishery  cases, yes.
Senator  Coiien . W ha t a re the  ot her  ones?
Ms. Lowman. T he othe r gro up th at  we h ave , th at  we have a prob ­

lem with, are  the so-cal led “forced f ee” cases. Th ose  are  the cases  where 
the  fee p ate nt  was i ssued  to the  Indian  some time ear lie r, and  the  land  
became subject to tax ati on  and  in some inst ances passed on into oth er 
han ds.  The re are  some damage claims; fo r example, the  money pa id
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out in taxes where the individual In dian would not have wished the fee 
patent to issue, but it  did.

Senator Cohen. Are those based on contract o r tor t ?
Ms. Lowman. I would say to rt.
Senator Cohen. OK.
Ms. Lowman. We received 300 of those prior to the December 1 

deadline. All of them have been reviewed by my staff. We received 150 
afte r the December 1 deadline. We have a problem in this  area be­
cause we require a t itle repo rt in order  to know who the defendants 
are—all the persons who had had title  to this  land, and there may be 
many in some instances.

The Bureau of Indian  Affairs awarded a contract to  individual title 
companies—private title  companies—to furn ish these title  reports. 
We have 310 requests for title  reports  out. The titl e companies have 
said that they cannot meet the December 28 deadline; in very few 
instances can they do so.

So, in many of these forced-fee cases, we cannot, in our office, there­
fore, meet the December 28 deadline.

Senator Cohen. Who is the tortfeasor in these forced fee cases?
Ms. Lowman. There would be a claim, for example, possibly against 

a county or the State, whoever had collected the  taxes, for the taxes 
tha t had been paid out.

Senator Cohen. I s there any indication from the  tit le company as to 
when they will complete thei r work?

Ms. Lowman. Not until after the end of the year. They have been 
subjected to great pressure by us to do so sooner, but  they have de­
clined to do so.

Senator Cohen. Thank you.
Ms. Lowman. Thank you.
Mr. Nitzschke. Mr. Chairman, as o f December 1, 1,225 cases were 

presented to our office. At  the present time, there are 760 of those cases 
still considered to be active; 76 cases have been forwarded to the De­
par tment of Justice, and 58 cases are pending review in the Solic itor’s 
Office. We anticipate being able to forward anoth er 116 cases before 
December 28. We will then have 442 cases that  are still open cases 
pending in our office, which will need additional mate rials from the 
Bureau o f Indian Affairs before they can be processed.

It  is our judgment that many of these cases will not have sufficient 
documentation by Apr il 1, 1980, to allow us to evaluate  and either 
reject or forward. The main bulk of the cases pending in our office 
involves allotments, and there are approximately  four  types of allot­
ment cases tha t we are dealing with. The majority  of these cases in­
volves lands within the White  Ea rth  Reservation which was opened 
up to allotment and where the position was taken at  that  time tha t 
those lands, once al lotted to mixed-bloods, were subject  to taxatio n by 
the State  of Minnesota.

In  1977, the Minnesota Supreme Court concluded to the contra ry 
that , in addition to the ability under  the Clapp Act to alienate these 
lands, it was necessary for some affirmative action to be taken by the 
allottee before the trust, in  effect, was termina ted.

Since 1977, a concerted effort has been made to identify a ll of  those, 
tax-fo rfeited allotments, par ticu larly  those that  were easily 
ascertainable.
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Many of the ownerships which were tax-fo rfeited are still held by 
the State of Minnesota. Some of these lands are cu rrently he ld by in­
dividuals. With  the exception of the cases tha t involve the State or 
counties, that have been forwarded, we have made no contac t with the 
landowners; the only notices th at have been sent out have been sent 
out to the units of State government involved. Of  course, th at is one 
of the  major concerns th at I have relating to the timeframe in which 
we have to  operate. Of those cases tha t have been identified as viable 
cases, there has been no time in which to conduct settlement 
negotiations.

In order  to meet the April 1 deadline, many more of these cases will 
have to be filed; and, of course, at that  point, a p ruden t defendant will 
have to retain  legal counsel to represen t his interests. This is one of 
the concerns tha t is being expressed to us at the field level: that we are 
forcing people into an expense tha t might not otherwise be necessary 
if, in fact, there was time to deal with these issues.

Senator  Cohen. In other words, it is your recommendation tha t if 
you have not completed the investigation, you would recommend to the 
Justice  Department , or through B I A, that you file the suits on al l the 
claims, even though they might not be valid , in order  to protect your­
selves under  the statute  ?

Mr. Nitzschke. Tha t is correct. And this is basically what was be­
ing anticipa ted back before the last extension was g ranted in those 
cases where we had identified a potential claim but had not been 
able to bring forth  all the documentation necessary to present a case 
tha t is normally  required in order for the Justice Department to give 
it full consideration.

Senator  Cohen. Wha t does the allotment case involve—tort  or 
contract ?

Mr. Nitzschke. It  basically involves two issues: one of title and 
also the  matter of tort , in other words, the unlawful possession and 
resulting damages since the time tha t it was unlawfully taken from 
the Indian allottee.

The other type of cases th at we have tha t involve allotments comes 
from the States of Michigan and Wisconsin under  other treaties. 
Those, again, are situations—easily identifiable ones—where lands 
were improperly put on the tax rolls and lost to taxes. The other cases 
are forced fee cases, as previously testified to by the regional solicitor 
from Portland. We have a number of those cases. We have not had the 
opportunity  to fully investigate those. A t the present time, there is 
some indication tha t there may be as many as 600 cases involving 
forced-fee allotments coming on the Leach Lake Reservation in Min­
nesota. We have not even gotten close to those yet.

Senator  Cohen. W hat is the timeframe in which these cases have 
been coming into your office ? How old are they ? How new are they ? 
What I am concerned about is thi s: I f the statute  is extended for, as 
recommended, 2 years, will we see 5,000 more claims or 7,000 more 
claims coming in those 2 years, and will you be back saying, “We have 
done our best; we have 442 cases still open; given the resources we 
have and the timeframe, we have to have at least 2 more years” ? The 
process goes on and on. I would like to know, from your own experi­
ence, when do these cases come in? How long have they been in your
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office ? Are they recent ? Do you expect and anticipate more i f the time 
is extended?

Mr. Nitzschke. Answering your last question first: Cases come in 
on a daily basis. We are still receiving new cases every day, and we 
anticipate tha t t ha t will continue as long as the program—or at  least 
until  A pril 1.

In  my judgment, a 2-year period would allow us, provided  that ade­
quate funding were available to the Bureau of India n Affairs, to com­
plete the work necessary to perfect these claims. Two years would be 
a reasonable time, for the reason tha t the prim ary research in all 
claims areas tha t we are fami liar wi th has been done. Now it is a matte r 
of reviewing the documentation tha t comes forward to evaluate 
whether or not a viable claim exists.

Also, I  think  the file research, which was necessaiy or the process, 
has been established and can go forw ard on an expedited basis as long 
as it  is a pr iority program. So, I do not see tha t as a problem.

There are some problems tha t we have resulting  from a lack of 
field investigation, such as in trespass cases where field work has no t 
been done because of the lack of a current  capacity by the Bureau of 
Indian Affairs.

Senator Cohen. I am suggest ing tha t there is no way you can have 
a cutoff date. If  you extend the statute  of limitations, you cannot say, 
“But this office will accept no more claims as of December 31 or 
Jan uar y 1 of 1980; we will not accept any new claims, and we will 
take the next 2 years to process the 442 tha t we have.” I t seems to me, 
tha t would immediately invite another lawsuit saying tha t there has 
been denial of equal protection, “As long as the  s tatute  remains open, 
we have a righ t to file our claim as well.” It  just seems to me tha t at 
some point in time you have to say, “This is the final date,” whether 
it is Apr il of this year or whatever the Congress might agree to. It  
seems to me we are going to have a series of claims continue to be 
filed, and you will be in the position of having to come back and say, 
“Senator,  we have to have an extension because we have, for  the past 
2 years, been trying to process the 442 t ha t I told you about back in 
December of 1979, and now we have these others here, and they are 
under the 2-year extension, and we need more time for them.”

Then, during the next extension, there  will be more claims coming 
in. So, it seems to me that, at some point, we have to say we cannot 
extend i t any more.

Mr. Nitzschke. I do not disagree with tha t, Senator. My only 
response would be tha t it seems to me that it was not until  this last 
extension period tha t a prope r program was established to identify  
and investigate claims. I  think tha t if we can carry through this ad­
ditional period of time, we will be able to, if sued—and tha t pos­
sibility always exists—have a better record to establish that, as the 
trustee, we did the reasonable thin g and met the test necessary in 
carrying forth  our trust responsibilities.

Senator  Cohen. In  other words, the fixed deadline set by Congress, 
in your judgment, served as a posi tive incentive to focus upon ident i­
fying claims which, in the past, have simply been ignored or put off 
or delayed and deferred, with prio rity  given to others.

Mr. Nitzschke. That is exactly true. I think in most offices i t has 
been recognized since tha t time as a prior ity program, and in my
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office, fo r tlie las t numb er of  mo nth s, th at  has been alm ost  the  to ta l 
object ive  of  my work  fo rce.

I wou ld th ink th at , if  it  is giv en the  same pr io ri ty  and prop erl y 
fund ed  fo r a per iod  of 2 years , we cou ld come as close as poss ible  to 
meeting  ou r respon sib ilit ies .

Se na tor Cohe n. Ar e you  resp ons ible  fo r mak ing budget recom­
me ndations for y ou r field office to the B1A , in terms  o f wh at you need  
fo r resources to complete the pr op er  inv est iga tion of  th e 442 cases you 
cu rre nt ly  have  ?

Mr. N itzs chke. I h ave contr ol  ove r rec ommenda tion s as to  the op era­
tio n of my office—th at  be ing  th e Fie ld  So lic ito r’s Office. Bu t, as I  i nd i­
ca ted  to  you,  at  th is  po int in  time, in my est im ati on , the  ma in focus  
fro m the budget sta nd po in t has to be the Bu reau  of  In di an  Affai re 
an d the fund s nece ssary at  the area  office level , in my  case, to presen t 
ou r office wi th the necessa ry mater ia l to eva lua te. O f course, th at  is 
controll ed  throu gh  the  Bu reau  process .

Se na tor Cohen . Th an k you.
Mr.  DeP ietro. M r. Ch air man , a t the  out set , if  I  may, I  wou ld like  

to ex ten d the  regrets  of Mr . Renda, the Sacra me nto  Regional  So lic ­
ito r. He  wou ld have been here today, bu t h e is u nd er  doctor 's orde r to 
forego  flying fo r t he  fore seeable fu tu re  due  to  a recent ly ru ptur ed  e ar ­
dru m.

Our  region,  in ad dit ion  to  t he  Sacra me nto  reg ion al office, has  three  
field offices th at  a re inv olved in In di an  m att ers , those b ein g t he Ri ve r­
side  office, th e Window Rock office on the  N avajo  Rese rva tion, and the  
Phoenix  f ield office. T he  figures I  w ill discuss will  ex clud e t he Phoenix  
field office. Mr. La  veil, to my l eft , wil l addre ss th a t office’s posit ion.

In  t he  S acram ento reg ion , the  B ureau’s area  office has, to dat e, ide n­
tified a t ota l o f 971 c laims . A ga in,  th at  inc ludes the  field  offices, exc lud ­
ing Phoen ix.

W ith in  those  971 claims, we h ad  284 th at , fo r lack of  a be tte r term,  
were  gen era ted  by the  Bu reau  of In di an  Af fai rs,  687 claims were 
br ou gh t to our att en tio n un de r c on tra ct to an In dia n legal services or ­
ganiz ati on  wi thin Ca lif ornia.

W ith  rega rd  to the con fus ion  we have been  he ar ing about, wh eth er 
cla ims  ar e m ult ipl e or  sin gu lar, t he  687 figure  rep res ents a synthes is by  
us of  a large  numb er of cla ims subm itted  individu al ly  by the  In di an  
lega l services organiza tio n,  somewhere betw een 1,600 and  2,000. We 
determined  the  act ua l nu mb er of  claims to  be 687.

To  date, we hav e re fe rred  nine claims in lit igat ion fo rm at  to  the  
Ju st ice De partm ent. We  are  in the  process of  f ina liz ing  an ad di tio na l 
35 cases for  re fe rra l. W e a nt ici pa te th at  those cl aim s wil l be r efer red no 
la te r th an  J an ua ry . Te n to 12 of  tho se sho uld  be com pleted by the De ­
cember 28 dead line . Re main ing to be reviewe d wi th in  t he  Sacra mento  
office are  101 claims.

Th e breakd own of  c ategories fo r those claims we h ave  looked at is, 
by and large,  tre spass  act ions such as tim ber tre spass , graz ing tres ­
passes, roa ds and rig ht-of-w ay  problem s, and the  forced  fee sit ua tio n 
th at  we he ard  describe d earlie r.

The bu lk of  the  rem ain ing claims to be revi ewe d are  the  forced  fee 
var iety . As I  sta ted , we an tic ipate the  o ver all  w rap-up  o f o ur  w ork  to 
be accom plished by th e e nd  of  Ja nu ar y.
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Senator Cohen. Let me go through  your numbers again. You indi ­
cate t ha t you have had 971 claims in total;  284 thro ugh the B IA, 687 
through contract with an Indian organization in California .

B Mr. DeP ietro. It  is the California  Indian Legal Services Orga­
nization. We entered a contract with them on Ju ly 26, and there were 
very short time constra ints placed upon them, but they undertook a 
fair ly massive effort to get the job done. While there were delays in 

t  gett ing the final work product to us, we were able to begin reviewing 
what they submitted by approximately mid-November.

Senator  Cohen. Why was there such a delay—to July of  this year— 
in view of the fact tha t Congress mandated a rather stric t 2-year-8- 
month extension? Why the delay as regards the focus upon the need 
to either discover the claims or process them ?

Mr. DeP ietro. As I  understand the situation,  the Indian legal serv­
ices approached us during the month of June , and they brought to 
our attention the fact  tha t simila r contract programs were underway 
in o ther parts of the country and added if the Bureau’s area  office in 
Califo rnia agree to undertake the type of activity  tha t was ongoing 
elsewhere.

The Bureau looked at the oppor tunity , in effect, as an insurance 
policy because they felt tha t any viable claims had been proper ly 
identified. However, rather than  leave any stone unturned they de­
cided to ente r into the contract.

So, the  late star t reflected the date the Bureau  was approached by 
the Indian legal service. We were approached in June and entered the 
contract  in July.

Senator Cohen. You have indicated you have 9 th at have gone to 
the Justice Depar tment  and 35 more to go by December, with 101 
claims remaining.

Wha t is the discrepancy between the 971 and the 44 that have gone 
over and the  101 tha t remain ? W hat happened to all  these other cases?

Mr. DeP ietro. We have found tha t they are not meritorious, not 
worthy of going fo rward  on. So, they have been rejected.

Senator Cohen. So, your total then, out of the 971, would be 
roughly 145 th at merit attention, in your judgment: The 9 that have 
gone, the 35 more th at you anticipate will go, and you have 101 left. 
So, tha t gives you roughly 145 cases out of the 971 tha t have been 
recommended for prosecution?

Mr. DeP ietro. Tha t is correct.
Senator  Cohen. In what timeframe did you decide tha t the other 

cases were not worthy of merit ?
Mr. DeP ietro. The 687, as I  say, came to us in approximately mid- 

November, and the bulk of our efforts have been concentrated in th at 
area.

• The Window Rock field office had approximately 160 claims of its 
own tha t it  had been looking at  over the past 2 years. I t has winnowed 
those down to, I believe, a remaining 10 or 12.

We had looked at, outside of Window Rock, approximately 121
• claims, I imagine, within  the Sacramento region over the past few 

years.
Senator Cohen. Of the 687 that came to you in November—and we 

are only in December now—in a month’s period of time, you have 
managed to dismiss at least 500 as being without meri t ?
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Mr. DeP ietoo. We have had virtua lly our entire office directed 
toward resolving the claims that have been submitted. We have brought 
in people from all over the country, and, a t times, have had as many 
as six attorneys doing nothing but processing claims.

Senator  Cohen. IIow many attorneys?
Mr. DeP ietro. A maximum of six, we presently have four  in an on­

going capacity. So, it has taken the bulk of our time and effort to get 
to where we are today.

Senator  Cohen. In  any event, what you have done is dismiss 500 
claims in a month’s time, and now you are talking about 101 more 
tha t you have to give serious review to. Is that correct ?

Mr. DeP ietro. That is correct. But these are not exclusively within 
Sacramento; we s till have some remaining in Window Rock.

Senator  Coiien. How many can you examine and make a recom­
mendation on between January  and April?

Mr. DeP ietro. We have no way of knowing what these remaining 
101 are going to produce. We are wrapping up and going forward 
with litigation reports  on approximately 45 or so. Depending on what 
is produced afte r we look at  the 101, we will be in a bet ter position to 
know just how much additional time we will need.

Senator Cohen. But you will have those l itigat ion reports for the 
44 complete as of the end of this month or the beginning of next 
month ?

Mr. DeP ietro. We anticipate  probably by the end of January.
Senator  Coiien. Thank you.
Mr. Lavell. Mr. Chairman, the Phoenix office of the Bureau of 

India n Affairs, to give you some idea of the geographic scope, covers 
all of Utah, Nevada, Arizona, and par t of California, alongside the 
Colorado River. The Salt Lake regional office of the Solicitor handles  
the work in Utah, and my office the rest of it.

The Phoenix area office very early developed a trust protection 
uni t; they were the first in the Bureau to do this. As ft result, we were 
able, in 1977, to review close to 1,300 different files which were poten­
tially involved in the statu te of limitations. Quite a number of them 
were obviously not. I do not have the numbers here or the types, and 
the phase of the investigations. But it involves such questions as jur is­
dictions and things  like tha t.

The 1,300 files, afte r reviser, were reduced to approximately 68 
cases tha t could involve statu te of limitations problems. These 68 
cases were broken down further. There are 5 cases under the general 
category of trust inventory, 47 water rights cases, 1 water inventory, 1 
fishing, and 2 sovereignty constitution matters.

These claims were ultimate ly distilled into 26 viable statute of 
limitations cases. Since then, 6 cases have been added. All but 10 have 
been forwarded out of my office, at least as far as the Solicito r’s 
office in Washington. However, of those 10, 6 of the remaining  are 
water rights cases which deal with enormously complicated ground- 
water pumping  matters.

In those kinds of cases many people are involved. To give you some 
idea of this, the case already in court, involves approximately 1,500 
defendants who have not yet been served. In the Upper Safford Val­
ley, we are just  about to contract for a study of a number of de­
fendants , approximately 800 to 1,000. The Sal t River Reservation
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groundwater pumping case will involve approximately  600 to 800 
defendants. We are talk ing about a large number of defendants in these cases.

Senator Cohen. Are these private landowners where water  is being diverted to thei r land ?
Mr. Lavell. They are private landowners. The big users are cities 

and Sal t River projec t people. For  instance, in the city of Tucson 
case, the big pumpers tha t are affecting the groundwater  table are 
the city of Tucson and various mining companies and one large corporate  farming  venture.

So, the number of entities who are seriously affecting the tribe’s 
water table is a hal f a dozen or so. B ut the court ordered us to bring  in all of the rest of the pumpers in the entire basin. T hat  is how we 
came up with 1,500. That  is the situat ion we are in now.

We have requested, on all the remaining 10 water cases, and  the 4 tha t are not water cases, but fair ly recently referred trespass cases of 
one kind or another, additional information from the Bureau of 
Indian Affairs. The additional information is for necessary factual 
data on which to base these cases. Most of th is is being contracted out  by BIA.

With everyth ing falling into place jus t righ t, we could have all 
the necessary material to Justice  by March 15, at best.

Senator Cohen. You thin k you could have tha t to the Justice De­partm ent by March 15 ?
Mr. Lavell. I f everything happens just right.
Senator  Cohen. What if the damage section of the statu te is not 

extended? How does tha t affect your ability  to negotiate the water claims ?
Mr. Lavell. In my opinion, it would seriously jeopardize it. Let me use one part icular situation as an example. You have to understand, 

in Arizona now, we have negotiations concerning water rights  going on in the Tucson Basin. We have them, recently started by the Gov­
ernor of Arizona several months ago in the Gila River Basin. We have 
them started by the Solicitor of the Interior Depar tment  in Apri l 
1978, in the Sal t River  and Verde River Basins. The only large 
basin in the State not being negotiated  at the moment is the Little 
Colorado River.

At the same time, there has been a very serious problem in the 
State concerning the control of groundwater pumping. Arizona has 
been overdrafting its groundwater  supply for years. The central Ar i­
zona project, to some extent, is designed to  take care of tha t problem, 
or at least to assist in a solution.

The other side of it is going to have to be that the State has to get 
some effective control of its groundwater pumping independent of 
any Ind ian claims. The legislatu re has been working on this for 2 
years. It  has been a very hard  fight—it is not over yet—basically, be­
tween the farming, city and mining industries. In tha t whole picture,  we have these negotiations going.

In the Safford Valley—let me take th at as an example—there is the 
water adjudication decree of 1935. For years, the farmers up there have been pumping water 100 yards or 500 yards  away from the 
stream, saying tha t tha t is not stream water but tha t is groundwater. 
Unde r Arizona law, tha t is all righ t, or maybe it is all right . The
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Indians have protested this for a number of yea rs; it is finally going 
to be in court. The Justice Department is now processing a procedure 
[against them] to enjoin them.

If  they just  face an injunction, this negotiation could go on forever 
because the  worse th ing tha t can happen to them is, some time in the 
future , a judge is going to eithe r cu t back on or cut off their pump­
ing rights . If,  in addition, a damage action is brought for what they 
have done in the past tha t has inter fered  with Indian rights , and for 
every day they continue to do it  they face the potentia l for paying 
damages, there is a whole different climate for negotiation. You think 
twice about continuing pumping when you are facing tha t sort of 
thing.

Fil ing  suits by A pril 1, 1980 could seriously jeopardize our negotia ­
tions. We have restrained from filing suits, and that is why these 
things have waited as long as they  have—perhaps too long—because 
of the negotiations. Everyone in the negotiations understands that  if 
the statu te runs we have to file suit to protect ourselves and will con­
tinue to negotiate. We would hope tha t we would be able to file the 
suit and not serve until  the last moment.

In  t ha t regard, I might suggest th at the committee would consider, 
in addition to an extension of the statute itself, an extension of time 
in which to serve par ties. As I  understand i t now, under the rules, we 
have up to a year. Th at is not a realistic time for completing a com­
plex water negotiation. It  would be difficult to  say what an extension 
period would be, but I would certainly  say tha t 3 years would be a 
minimum.

We will not be able to reach any settlements  of these complex water 
negotiations before Apri l 1; there is no question about that.  We feel 
confident there will be some negotiated agreements down the road 
somewhere. We have one already—the Ak Chin agreement—which 
was settled between the farmers  in the area  and the Ak Chin Tribe. It  
went to Congress; it was acted upon; and the solution is being imple­
mented. This is the kind of th ing  we are looking forward  to being able 
to achieve, at least to some extent, in every major watershed.

Senator  Cohen. You said you had 1.3 cases since 1977, or you identi­
fied 13 cases ?

Mr. L avell. No; there were 1,300 files we reviewed in 1977.
Senator Cohen. H ow many cases have come in since 1977 ?
Mr. Lavell. About one-half dozen.
Senator Cohen. Wi thin those cases, are there multiple claims?
Mr. Lavell. No. Most of these are what I call simple trespass 

situations.
Senator Cohen. So, out of the 1,300, you have resolved 932 since 1977?
Mr. L avell. In 1977 and early 1978, we eliminated all bu t 26.
Senator Cohen. And you have 68 you have identified tha t are under 

the s tatute of limitations ?
Mr. Lavell. That was a part of the process. So, it boiled down to 

our actual ly having 26 out of 68 potential statute  cases.
Senator Cohen. So, you had 26 out of a potential 68.
Mr. Lavell. There is one area remaining to be investigated, tha t 

just came through in a memo from the Washington  Solicitor’s Office. 
They have asked everywhere to investigate to w hat extent some State
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old-age assistance reimbursement claims may have been wrongfully 
assessed again st Indian tru st estates. We have referred this to the 
Bureau, and tha t investigation  is presently going on. I  doubt tha t it 
will generate many cases in Arizona because th at just has not been a 
problem there.

Senator  Cohen. Thank you very much. Your testimony was very 
helpful.

The next witness is Myles Flin t of the Division of Lands and Natu ral 
Resources of the Department of Justice.

Mr. Fl int?

STATEMENT OF MYLES FLINT,  DIVISION OF LANDS AND NATURAL 
RESOURCES, DEPARTMENT OF JUSTICE

Mr. F lint. Good morning, Mr. Chairman.
1 would like to thank  you for the opportunity to  appear before you 

today. The Department of Justice submitted a  written  sta tement this 
morning  sett ing forth , essentially, the posture of the s tatute  of l imita­
tion cases which have currently been referred to us or have been re­
ferred  to us up to this time by the Department of the Inter ior.

At  the present time, we have approximately 100 case referrals  from 
the D epartment of the In terior. Some of them have been referred over 
the past several years. The bulk of them have been referred in the p ast 
3 or 4 months.

We are reviewing these referrals, which have come pr imar ily from 
offices of the Interior Departmen t located in Minnesota and New 
Mexico. A t the present time, we are acting  upon them as quickly as 
we possibly can. We an ticipate , w ith the referrals tha t we have a t the 
present time, tha t we will be able to process them and make a de termi­
nation as to whether or not litiga tion should be ini tiated or whether 
we believe that litiga tion would be inappropriate by the time the cur­
rent  April 1 deadline expires.

At the same time, I should comment that  we are gett ing a number 
of cases each day, and I  ant icipate tha t we will continue to get requests 
for some time.

With  a limited staff, I am not sure how we will be able to, or whether 
we will be able to, process those matte rs tha t are referred to us. In part,  
tha t depends on the size of the claim, the magnitude of the  claim, and 
the intricacy o f the legal problems th at are involved. All of those are 
factors which will affect our review process. Until  we receive the re­
quests for litigat ion, we cannot really make an accurate estimate of 
the amount of time tha t will be required.

Senator Cohen. Mr. Flin t, without objection, the full prepared 
statement will be admitted as pa rt of  the record at  this  point.

[The prepared statement and attachments submitted by Mr. Flin t 
follow. Testimony resumes on p. 37.]
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Mr. Chairman and Members of the Subcommittee:
I have been asked to appear this morning to discuss 

with you the status of processing of statute of limitation matters 
On July 18, 1966, Congress enacted a general satute of limitation 
governing claims by the United States. This statute was
codified as 28 U.S.C. 2415 and 2416. Under that statute,
Congress specified a number of time limitations on which 
various causes of action could be initiated by the federal 
government. The statute, in that portion pertinent to our 
discussion today, provided that all actions on behalf of 
Indian tribes, groups or bands, must be commenced within six 
years of the time the action accrued. Those actions which 
accrued prior to the passage of the Act were deemed to have 
accrued on the date the Act was passed —  that is July 18,
1966.

Thereafter the statute with respect to Indian claims 
has been extended twice. In 1972 Congress extended the 
statutory period from six to eleven years —  from July 18,
1972 to July 18, 1977. When the limitation period covered by 
that statute came to an end in July of 1977, Congress again 
extended the statute. At that time Congress, by Public Law 
95-103, extended the limitation for pre-1966 claims until 
April 1, 1980.

56-4 51 0 - 8 0 - 3



30

The 1977 legislation was supported by the 
Administration. At that time the Department of the Interior 
asserted that a substantial number of valid claims existed 
which would be barred unless the statute were not extended.
It argued that as there had been a sufficient effort to w

develop these claims, it would be Improper for the United 
States not to extend the statute.

The Department of Justice supported the extension 

as well. Our primary reason for supporting the legislation 
was to permit efforts to commence to settle a number of eastern 
land claims which the Department of the Interior was then 
considering for referral to the Department of Justice. It 
was the view of the Department of Justice at that time that 
these were matters which could best be settled through 
legislation rather than litigation. That still is our view.

Shortly before the passage of the 1977 extension, 
the Department of the Interior transmitted a number of requests 
that the Deprtment of Justice initiate litigation with respect 
to a number of eastern land claims. It requested that 
litigation be initiated only in the event the statute of 
limitation for damage claims were not extended. In addition 

-2-
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Interior requested that no litigation be initiated while 
negotiations for settlement were being considered or underway. 
In 1978 Attorney General Bell wrote Secretary Andrus advising 
that: "After careful thought, I have decided that I will not
bring suit against the landowners In the New York, South 
Carolina, or Louisiana claim areas." Shortly thereafter, at 
the Attorney General's direction, we apprised the Court in 
the Maine litigation that he had determined not to sue the 
landowners in that state. The Attorney General specifically 
stated he was commenting only with respect to the landowners 
and that litigation against the State was a different matter.
A copy of the Attorney General's letter is attached. We 
believe that you should be aware of this decision while 
considering activities with respect to the statute.

Since passage of the last extension in 1977 we have 
worked continously to keep apprised of the Department of the 
Interior's efforts to identify and develop litigation requests 
for transmittal and also to assist them in its efforts. In 
February of 1978 the Department of the Interior had a two day

-3-
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seminar for field personnel from both the BIA and the office
of the Solicitor to review Interior procedures to locate and .
develop Information concerning any valid claim which would be
affected by the statute. I attended that session to learn of
their program and also to advise those officials of the w

procedures to be followed by the Justice Department with
respect to the statute of limitations claims.

Since that time there have been numerous exchanges 
of correspondence, discussions and meetings between the staffs
of the Lands Division and the Office of the Solicitor to
review the status of Interior's program. In each instance we 
have encouraged Interior to refer all matters to Justice as 
soon as they were properly prepared.

Only a few cases were referred prior to 1979.
These cases have been acted on, returned because the reports 
are inadequate or are being held in abeyance pending Interior 
obtaining more information. Between January 1 and December 10,
1979, the Interior Department has referred 60 requests for 
litigation to this Department which it has Identified as 
being affected by the statute of limitations. Of that number 
44 have been received in the last three months. We are

- 4 -
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reviewing these requests as quickly aB possible to determine 
what actions should be taken on them. In some instances we 
are declining the requests to initiate litigation because 
they lack legal merit. In others we will prepare and file 
complaints in the near future.

At this time the majority of the requests relate
to claims in Minnesota and New Mexico. We are advised that 
other claims are being developed in other states as well.

The Department of Justice defers to the Department 
of Interior as to whether or not an extension of this statute 
of limitations is necessary.

-5-
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©B iij ing Un .Il .C . 235.U

. .. June 30 , 1978

Honorable Cecil D. AndrusSecretary of the InteriorDepartment of the Interior
Washington, D. C. 202401

M i Ancient Eastern Indian Clains
Dear Hr. Secretaryi

Fron time to time your Solicitor, Mr. Leo Krulitz, has forwarded litigation reports on various ancient Eastern Indian clains to ry Assistant Attorney General for Land and Natural Resources, Mr. Janes Moorman. I refer specifically to three claims in New York (Cayuca, Oneida and St. Regis-Mohawk), one in Gouth Carolina (Catawba), and one in Louisiana (Chitti- macha). These reports have not be;n accompanied by requests to sue immediately, but nth er  with requests that they be held for later suit pending preliminary settlement negotiations. I believ.i it is incur.bunt upon me to inform you of my views on whothcr suit should e v ©r be filed so that you can better carry out your duties with regard thereto.
At our luncheon meeting on November 29, 1977, you and I ne-.orally approved of a settlement approach whereby the Administration would make an omnibus pro­posal to Conqrcsa to settle these claims. My only reservation then and now was that I would not support • settlcmant bill which foro ed  Anyone (e th er  than a ■tA te)  to  giv e up la nd .
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'  I t  a p p e a r s  to  me t h a t  th e  s e t t l e m e n t  p ro c e s s  
i s  g o in g  s lo w e r th a n  we a n t i c i p a t e d  and  t h a t  i t  m a/  n o t  
b e .a b l e  t c  g e t  a l l  th e  i n t e r e s t e d  D a r t ie s  to  a g r e e .  .A t o u r  m e e ti n g  on Nov em be r 2 9 th  yo u w i l l  r e c a l l  t h a t  Leo  
K r u l i t z  s u g g e s te d  he  w ou ld  hav e a b i l l  in  A p r i l  o r  May 
o f  t h i s  y e a r .  I  am u n d e r th e  im p re s s io n  t h a t  sh o u ld  
s e t t l e m e n t  d i s c u s s io n s  f a i l  yo u may e x p e c t  t h a t  th e  
D ep a rt m en t o f  J u s t i c e  w ou ld  a c t u a l l y  su e la n d o w n ers  in  
th e  c la im  a r e a s .  In  a d d i t i o n ,  th e  /A d m in is t r a t io n ’ s 
p ro p o se d  M aine  C la im  b i l l  w i l l  r a i s e  a q u e s t io n  in  th e  
p u b l i c 's  m ind a s  to  w h e th e r  o r  n o t we in te n d  to  t r e a t  the small landowners the iam e in  New Y ork , S c u th  
C a r o l in a  an d L o u is ia n a .  As yo u kn ow , th e  A d m in is t r a ­
t i o n  p ro p o s e s  to  su b m it  a b i l l  t o  C o n g re ss  on  th e  Maine  
c la im s  w hic h  w ould  e x t in g u i s h  I n d ia n  t i t l e  to  a l l  la n d  
h o ld in g s  up  to  5 0 ,0 0 0  a c r e s  p e r  ow ne r an d p ro v id e  
$ 2 5 ,0 0 0 ,0 0 0  in  pay m en t to  th e  t r i b e s .

A f te r  c a r e f u l  th o u g h t , I  h rv e  d e c id e d  t h a t  I will n o t  b r in g  s u i t  a g a i n s t  th e  la n d o w n ers  in  th e  New 
Y o rk , S ou th  C a r o l in a ,  o r  L o u is ia n a  c l a i n  a r e a s .  I ha ve a nu m be r o f q u e s t io n s  a b o u t th e  le g a l  and f a c t u a l  i s ­
s u e s  in  th e s e  s u i t s  an d q u e s t io n  w h e th e r th e y  can  be 
won . F u r th e rm o re , th e  f a c t  t h a t  th e  la n d o w n ers  a re  
c o m p le te ly  in n o c e n t  o f  an y w ro ngdo in g  w e ig hs h e a v i ly  
a g a i n s t  su in g  th em . F i n a l l y ,  th e  A d m in i s t r a t i o n 's  
p o l i c y  d e c i s io n  to  r e l i e v e  sm a ll  la n d o w n ers  in  K am a : 
fr om  s u i t  th ro u g h  a l e g i s l a t i v e  s e t t l e m e n t  reco mmen ds  
th e  sam e r e l i e f  to  o t h e r s  s i m i l a r l y  s i t u a t e d .

T h is  i s  n o t to  say  t h a t  th e  t r i b e s  in v o lv e d  
do n o t  have som e e q u i t a b l e  c o m p la in t , u s in g  t h a t  te rm  
in  th e  b r o a d e s t  s e n s e . O th e r  t r i b e s  ha ve bee n  co m pe n­
s a te d  o v e r  th e  y e a r s  f o r  th e  a n c ie n t  t a k in g s  w hic h  o c ­
c u r r e d  a s  a r e s u l t  o f  th e  w e s te rn  mov em en t an d s e t t lc m c n  
o f  th e  n a t i o n .  H ow ev er , i t  i s  c o m p le te ly  w i th in  th e  
po w er  o f  C o n g re ss  to  re m ed y th e  t r i b a l  c la im s  by  th e  
p r o c e s s  o f  r a t i f y i n g  th e  a n c i e n t  t r i b a l ’ a g re e m e n ts  w it h  
th e  s t a t e s .  Suc h r a t i f i c a t i o n  c o u ld  be  accom pan ie d  by 
pay m en ts  to  th e  t r i b e s  in  a p p r o p r i a t e  am o u n ts . In  th e  
a l t e r n a t i v e ,  th e  t r i b e s  c o u ld  be  g iv e n  a c a u se  o f  a c t i o n  
a g a i n s t  th o  U n it e d  S t a t e s  in  th o  C c u r t o f  C la im s .
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; My. decision.applies only to private land­
owners. I am undecided as yet with regard to suits 
against the states of New York, South Carolina or Louisiana. There are several considerations. For example, or. the one hand it is true that those states bear some responsibility' for the title problems. On 
the other hand, suits against the states are in effect •uits against public lands which involve such things 
aa highways and parks.

A6 a matter of principle, I believe the 
landowners should know of my decision not to sue them 
as soon as possible. Thb decision could be announced 
a t  a time upon which you'and I aqree. :iy inclination is 
to  announce it at the same time that the Administration 
sends up the Maine bill. X would also recommend that 
th o Administration commit to introduce a bill to solve 
th e  private landowners* title problems in the claim 
are as in  New xork, South Carolina ind Louisiana.

.  S in c e re ly  yours ,

G r if f in  B. B e l l  
A tt orney . G en er al .

hoc: James Moorman
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Senator  Cohen. You say you have a limited stall'. Exactly how many people in your division are working on these claims ?
Mr. Flint. 1 am chief of the  Indian Resources Section, and wi thin tha t section lies the responsibility for handling these kinds  of claims. At the present time, 1 have a stall' of  12 attorneys, including myself, who are working on these matters. They are not devoting the ir time exclusively to statu te of limitations problems because we have sub­stant ial caseloads involving a variety  of problems throughout the United States at the present time. However, at this  juncture  anyway, we are able to meet the requirement.
Senator Cohen. You have indicated you have 100 cases that  are currently before you that you could resolve, or at  least make a determi­nation as to whether you file sui t or reject the recommendations from BIA, I assume, by the Apr il deadline.
Mr. Flint. R ight. I would like to clar ify one point. We have had approximate ly 100 case requests referred to us. In  some instances, we have already made a determination and advised Inte rior  tha t, afte r review, we would not initia te an action with respect to the claim that was referred to us.
I would have to go back in order to come up with  an accurate figure in terms of how many of  those are s till pending and being reviewed at  the present time.
Senator Cohen. Would it not be likely, if, in fact, the  statute is not extended, you would expect a veritable floodtide of cases to be referred to the Justice Department  with recommendations for prosecution ?Mr. Flint. Tha t is very possible.
Senator Cohen. In  view of A ttorney  General Bell’s decision not to file suit on the eastern seaboard claims, does the Justice Depar tment  play a role in helping  to  negotiate agreements in these eastern cases?Mr. F lint. The only one th at the Justic e Department is currently involved in is the one in your State—the State of  Maine—where there is litigation on file before Judge Ginoux. We are involved in tha t process. We are not involved in any of the other eastern land cases a t this time. I n par t, tha t is because the Interior Department has with ­drawn its request and has been conducting those negotiations itself for some period of time.
Senator  Cohen. You would expect tha t, however the case in Maine is resolved, it would have certain precedential effects for the other claims pending ?
Mr. Flint. I would assume so; yes.
Senator Cohen. How would that, no t only impact on eastern claims, but also western claims, in your judgment? Would tha t have a prece­dential effect in terms of the cases in the West ?
Air. F lint. I have, in my own mind, treated them as two kinds of problems—an eastern problem and a western problem. I  suppose they  could possibly be used as a  precedent. But  I have not perceived it  as being such.
Senator  Cohen. Mr. Flint,  you have indicated you have 12 attor­neys working on less tha n a full-time basis on the processing of these claims. Do you anticipate making a request for additional personnel in view of the fact tha t it is likely tha t you will be confronted with a great many more cases ?
Mr. Flint. I have discussed this with the Assistan t Attorney Gen­eral a number of times. The possibilities of our receiving a number
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of requests which are beyond our ability to handle with the current 
staff are matters  that  have troubled us for some time.

In view of the  small numbers th at have been coming to the  Depart­ment, we were not in a position to make an accurate estimate of how 
many people we would require to handle the cases tha t may be refer­
red to us.

We have discussed this  with  the people from the Department of the Inte rior  from time to time to try  to establish estimates of numbers 
of cases that  would be referred  and when those cases would be refe r­red. But, because of the very large problem confront ing the Depart­
ment of the Interior, it has been difficult for them even to estimate the 
number of cases tha t would be coming to the Department and when they would be coming.

Senator Cohen. In your legal judgment; Does the statute,  i f it ex­
pires, serve to preclude a suit by the tribes as well as by the Federa l Government ?

Mr. F lint. There certainly is caselaw, as Mr. Walker suggested 
earlier, tha t indicates that.  I am not sure that I could give a positive opinion tha t it would result in the extinguishment of those claims.

Senator Cohen. Could you elaborate on the difference you see, as an attorney, between the tort actions and the contract actions, and in 
tha t elaboration, perhaps, discuss any difficulties you m ight foresee in 
extending the tor t section without extending the contract section ?

Mr. F lint. It  is a problem I have not focused on, but  a t this time 
the requests I have received from the Department of the Interior  have 
all involved essentially tortious claims or have, at least, been in the form of request that we initia te actions based in  trespass—something 
along th at line. I t is possible that claims could be alleged in the a lter ­
native arising  out of the same fact situation, one cause of action being premised in contract and another being premised in tort.

The running of  the statute  with respect to one claim would not affect the claim with respect to the tort.
Senator  Cohen. As a practical matter, then, it is not of significance 

from a legal point of  view as to whether or not the statute is extended for tor t but not contracts, and the complaints would, in all likelihood, be amended to argue in the  alte rnative?
Mr. Flint. I do not know that you can say i t would not have some 

significant effect. Not every case can be framed in both a contractual and tort  framework.
Senator Cohen. I t can be framed.
Mr. Flint. You might attempt  to frame it tha t way, but it might not be very persuasive for the court.
As a practical matter, I have not  encountered many tha t would really fit into the contract category in the ones that  have been referred to me. 

So, letting the statute  run with respect to contract  cases would not affect my caseload at all.
Senator  Cohen. You have returned some cases to the Department of the Inte rior  for fur ther information, have you not?
Mr. Flint. Yes.
Senator Cohen. W hat is the timeframe involved in the refer rals ?
Mr. Flint. That depends on the nature of the information we are requesting.
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Sen at or  Cohen . W h a t is th e pe rc en ta ge  of  ca ses  th a t yo u re fe r ba ck  
to  In te ri o r fo r fu rt h e r in fo rm at io n,  of th e one s yo u ha ve  co ns id er ed  
so fa r?

M r. F l in t . I  re al ly  do  no t ha ve  an  ac cu ra te  fig ur e on th at.  I ha ve  
m an y whi ch  I  h av e re ce ived  a nd  whi ch  w e ar e in  the  p roce ss  o f re vi ew ­
in g a t th e pre se nt  t im e wh er e it  is po ss ible we m ay  re qu es t som e ad d i­
tional  in fo rm at io n,  bu t we ha ve  not do ne  so because we ar e st il l in  th e 
proc ess  o f re vi ew in g th e m at te r.

I  wo uld sa y th a t o f thos e th a t we re no t rec eiv ed  re ce nt ly , I  su sp ec t 
th a t in  on e- ha lf  th e cas es we ha ve  h ad  to  re qu es t som e ad dit io nal  in ­
fo rm at io n.  I n  some in stan ce s, it  is  in fo rm at io n  w hi ch  is ea si ly  ob ta in ­
abl e. I t  is  m or e dif fic ult  i n ot her  in stan ce s.

Sen at or Cohen . H ow m uc h of an  ex tens io n ar e yo u re co m m en di ng , 
in  v iew  o f th e ba ck lo g of  case s ?

M r. F l in t . T he  D epar tm en t of  Ju st ic e at  th is  tim e doe s n ot ha ve  a 
po si tio n w it h re sp ec t to  th e ex te ns io n o f th e st at ut e.  W e ar e in cl in ed  
to  de fe r to  th e D ep ar tm en t of th e In te ri o r an d th e Office of M an ag e­
m en t an d B ud ge t.

Sen at or Cohen . Y ou ap pr ec ia te  th e pr ob le m  th a t ar ise s w it h  fu r­
th e r ex tens ion. Yo u ca n an ti ci pat e th a t th er e wi ll al m os t be a p ro p o r­
ti onal  i nc re as e in  ca ses  t h a t ar e file d w ith In te ri o r or  bei ng  in ve st ig at ed  
by  In te ri or.  In  o th er  wor ds , th e lo ng er  th e pe riod  of  tim e is ex tend ed  
th e mor e cas es w ill  be co m in g in . T h a t ha s been  th e hi st or y to  da te , it  
seems to  m e.

M r. F l in t . I t  ce rt ai n ly  is possi ble . I  do  not  kn ow  ju st  e xa ct ly  wh ere  
it  w ou ld  le ad  to , b u t i t  co ul d le ad  in  t h a t di re ct io n.

Sen at or Coh en . A s i t st an ds  n ow , y ou  h av e in di ca te d th a t yo u could , 
in  fa ct , proc ess th e 10 0 cas es th a t yo u ha ve  as of  t h is  d at e by  th e de ad ­
lin e as es ta bl ishe d by  th e st at ut e.

M r. F l in t . T h a t is co rre ct . B u t I  am  re ce iv in g cas es on a da il y  b asi s, 
an d w he th er  I  wi ll be ab le to  c on tin ue  is an oth er  que sti on .

S en at or  C ohen . T h an k  y ou  ve ry  m uch.
M r. F l in t . T h an k  y ou.
Sen at or D eConci ni [a c ti n g  ch a ir m an ].  M r. De lfin Lov at o,  ch a ir ­

m an  of th e A ll -I n d ia n  Pue bl o Co un ci l w ill  b ri n g  th e ne xt  pa ne l of  
wi tne sse s.

M r. Lov at o,  wo uld yo u please in tr od uc e th e pa ne l as  th ey  a re  s ea ted  ?

STATEMENT OF DEL FIN J. LOVATO, CHAIRMAN, ALL-INDIA N
PUEBLO COUNCIL; ACCOMPANIED BY LT. GOV. LAWREN CE
SINGER, SANTA CLARA PUEBLO; GOV. ALVINO LUCERO, ISLETA
PUEBLO; GOV. HEN RY MORA, JEMEZ PUEBLO; GOV. GILBER T
PENA, NAMBE PUEBLO; GOV. SAM ARMIJO , SANTA ANA PUEBLO;
GOV. RAYMOND CONCHO, ACOMA PUEBLO; PAUL TAFOYA, SANTA
CLARA PUEBLO; LAMAR PAR RIS H, ATTORNEY, ALL-I NDIA N
PUEBLO COUNCIL; THOMAS LUEBBEN, ATTORNEY, SANTA ANA
AND SANTO DOMINGO PUEBLOS; AND GOV. DENNIS MARTINEZ ,
PUEBLO OF SAN ILD EF 0N S0

M r. L ovato. T h an k  y ou , M r. C ha irm an .
W e ha ve  a nu m be r o f w ri tt en  s ta te m en ts  t h a t we wo uld lik e to  i n tr o ­

du ce  fo r th e re co rd , si r.
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Senator DeConcini. We will include in the record at this time, 
without objection, all of the statements  that  you submit to us, and they 
will appear in toto.

[The prepared statements and attachments  follow. Testimony re­
sumes on p. 62.]
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• ALL INDIAN PUEBLO COUNCIL

TESTIMONY OF
DELFIN J. LOVATO, CHAIRMAN 

BEFORE THE
SELECT COMMITTEE ON INDIAN AFFAIRS 

ON THE
EXTENTION OF THE STATUTE OF LIMITATIONS DEADLINE 

DECEMBER 17, 1979

Mr. Chairman and members of the Select Committee on Indian Affairs, 
my name is Delfin J. Lovato, I am Chairman of the All Indian Pueblo 
Council which represents the Pueblo tribes of New Mexico. I would also 
like the records to show that I am also representing the views and postion 
of the National Congress of American Indians (NCAI), as their Vice-
President.

On behalf of the Pueblo people and members of the National Congress 
of American Indians, I request and urge this Committee to initiate and 
support legislation which will provide for a three (3) year extension 
of the deadline for the Statute of Limitations (28USC 2415) for 
litigation of third party trespasses on Indian lands. This deadline 
requires the BIA, the Solicitor General, and U.S. Attorney to pursue 
claims involving trespasses on Indian lands and to perfect such claims 
for processing and prosecution before April 1, 1980.

This task will not be completed by the stated deadline. The 
number of trespasses which have been discovered by BIA surveys within 
the New Mexico Pueblos have been overwhelming. The trespass cases



42

on New Mexico Pueblos is complicated by the fact that most of these
cases involve private claims which resulted from Spanish and Mexican
land grants and the 1924 Pueblo Lands Board which was established *
by Congress to justify the squatters rights of non-Indians who moved
on to Pueblo lands during a time when the Pueblos were not considered
Indian and their lands were not given to these individuals are incorrect.
There currently exists numerous unidentified claims in the following 
areas which are vital to the interest of the Pueblo tribes:

1. Spanish or Mexican grants to non-Indians which overlap 

Pueblo grants.
2. Land purchases by the Pueblo during the 18 and 19th 

centuries, title to which has not been litigated.
3. Private claim boundaries.
4. Trespass to aboriginal Pueblo lands, title to which has not 

been extinguished.
5. Lack of rights-of-way across the Pueblo land for access 

roads to private claims allowed by Pueblo Lands Eoard.
6. Breached convenants in Pueblo land leases.
7. Water rights.

The Government must finalize all of these trespass claims, plus any 
others which are discovered, all before April, 1980 . Unless the dead® 
line is extended, several results, all undesirable, will likely occur,

such as:
1. Many legitimate trespass claims simply will not be processed 

because of a lack of time, and the Government will have failed in its 
trust responsibility toward the Pueblos.

-2-
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2. In its haste to prosecute some of the claims, the Government 
will file lawsuits against persons which claims may later turn out to
be not well-founded. In the mean time, however, these persons will 
have been forced to retain legal counsel and otherwise undergo the 
expenses and inconvenience of litigation, which are particularly 
burdensome when the plaintiff is the United States.

3. The United States will hastily file a suit against 
trespassers against whom there is a legitimate claim. Some of these 
claims will be of such a nature that, had more time been available, 
the claims could have been negotiated out and settled amicably. Again, 
individuals would be burdened with the expense and inconvenience of 
litigation which could have been avoided had more time been made 
available. It prevents compromise and negotiations between the tribe 
and individual.

4. There are going to be some legitimata, substantial claims, 
likely brought to the attention of the BIA by the tribes, which will 
not be prosecuted because of the lack of time. The Pueblos feel keenly 
the legal responsibilities that go with the trust relationship between 
the Government and Indian tribes. If legitimate trespass claims are 
not prosecuted by the Government, one can well imagine that the 
Government will find itself in the role of a defendant, defending 
itself against claims for breach of trust responsibility by tribes, 
rather that fulfilling its proper role of protecting Indian people and 
their land.

(While the Congress has been very supportive in giving Indian tribes 
the opportunity to litigate and resolve third party trespasses against 
them, it has never provided adequate funds to BIA for the necessary
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surveys, research, and legislation.)
If this extention is granted. We do not expect another request 

for an extension to be made in this matter. The BIA is stlast
"geared up" and is proceeding to process the various claims. We are 
confident that the BIA will continue unrelentlingly to process all of 
the existing claims, the backlog is composed overwhelmingly of existing 
and discovered claims, and the discovery of new ones from this point 
forwrd is expected to be few. The personnel will be allowed to continue 
for an extended time, rather than being abruptly halted in 1980, the 
claims will be properly disposed of.

Estimated cost to complete the task for the Albuquerque area over 
a period of one year would be $2,000,000, however, the various kinds 
of researchers are not readily available to complete the work in that 
time and there isn't time to train additional persons. This would be 
for title searchers, archivists and other document examiners. The 
estimated cost to complete the task for the Albuquerque are in a period 
of three (3) years would be $500,000 per year. The attached data will 
provide more detailed information on the status of trespass cases in 
the Albuquerque area.



45

Private Claims Descriptions Within The Pueblo Lands of 
New Mexico

Presented by: Lt. Governor, Lawrence Singer 
Santa Clara Pueblo

Pursuit of monetary land claims against trespassers under 
28 USC 2415 has identified and highlighted an unusual and diffi­
cult situation with respect to the location of private claims 
within the Indian Pueblos of New Mexico. Resolution of the 
problem is essential in order to pursue certain trespass cases 
subject to the statute of limitations in 28 USC 2415. Before the 
exact nature of the problems is described, it is helpful to briefly 
review the legal history of the Pueblos.

HISTORY
For many years in New Mexico it was believed that the communal fee 
lands owned by the Pueblos were not in any way restricted by the 
terms of the Non-Intercourse Act. See United States v. Joseph,
94 US 64 (1876). Accordingly, many non-Indians obtained title to 
Pueblo lands by adverse possession or deed. In 1913, the Supreme 
Court hinted that it would soon reverse its position regarding the 
alienability of Pueblo lands. United States v. Sandoval, 231 US.
28 (1913). As a result of the Sandoval decision, many non-Indians 
became fearful that their titles to land within the Pueblos would 
be invalidated. The Pueblo Lands Act, Act of Jun? 7, 1942 (43 Stat. 
636), provided a vehicle for confirmation of non-Indian titles.
The procedures established by the Act were, in theory, quite simple. 
About ten years earlier, Deputy Surveyor Joy of the General Land 
Office had surveyed the areas of actual non-Indian occupancy with 
the Pueblos. In some instances Joy did not survey certain private 
claims, (hereafter referred to as P.C.'s), were designated by number. 
The Board held hearings regarding each of these P.C.'s allowing 
the claimant an opportunity to provide his entitlement under 
Section Four of the Act. If the claimant prevailed, his P.C. was 
listed as an exception to the Board's final reports on unextinguish­
ed Indian title. The Board described exceptions according to the 
earlier Joy surveys. On the other hand, if the private claimant 
failed to prove a valid title,he was named as a defendant in a 
suit in Federal District Court to quiet title to unextinguished 
Indian lands. In some cases, the Board's rejection of a private 
claim was overruled by the Court, and title was quieted in the 
non-Indian claimant. In all cases to quiet title, the Joy surveys 
was adopted by the Board were used to describe the P.C.'s involved.

56-951 0 - 8 0 - 9
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After the matter of title was settled, either by the Board or the 
Court, of Private Claims the Pueblo Lands Act established further 
procedures to delineate the areas of non-Indian ownership within 
the Pueblos. Where non-Indian title has been validated by the 
Board, Section Thirteen required that:

...the Secretary of the Interior at any time after 
two years after the filing of said reports of the 
board shall file field notes and plat for each Pueblo 
in the office of the surveyor general of New Mexico 
at Santa Fe, New Mexico, showing the lands to which the 
Indian title has been extinguished as in said report 
set out, but excluding therefrom lands claimed by or 
for the Indians in court proceedings then pending, 
and copies of said plat and field notes certified by 
the surveyor general of New Mexico as true and correct 
copies shall be accepted in any court as competent and
conclusive evidence of the extinguishment of all the
right, title, and interest of the Indians in and to
the lands described in said plat and field notes and
of any claim of the United States in or to the same.

Where non-Indian title was validated by the Court, Section Nine 
required:

That all lands, the title to which is determined in said 
suit or suits, shall, where necessary, be survey and 
mapped under the direction of the Secretary of the Interior, 
at the expense of the United States, but such survey shall 
be subject to the approval of the judge of the United 
States District Court for the District of New Mexico, and 
if approved by said judge shall be filed in said court and
become a part of the decree entered in said disctrict court.

United States patents subsequently issued to all successful P.C. 
claimants made reference to the Pueblo Lands Board description.
This process works well in theory. However, surveys conducted 
after the Board and Court had finished their work departed in many 
instances from the Board descriptions. To further confuse matters, 
some brass caps were placed by the General Land Office surveyors 
at P.C. corners in altogether different locations from those 
dictated by either the Board descriptions or the subsequent surveys. 
The result is that many P.C. boundaries can be retraced in three 
different locations. If this were not enough, recent attempts 
to survey the boundaries of private claims have revealed errors 
in the Pueblo Lands Board descriptions, as well as in the field 
notes of the subsequent surveys.
In many cases, the difference between the three locations of P.C. 
boundaries is slight, amounting to only a few inches or feet.
In other cases, either the difference is greater or houses straddle 
one of the three possible lines. Additionally, because P.C.'s are 
generally located in contiguous blocks, a change in the boundary
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line of one P.C. can affect other P.C.'s in a domino-like fashion, 
resulting in a shift of the boundaries of all contiguous P.C.'s. 
Needless to say, this situation is intolerable and survey work 
for statute of limitations claims has been frustrated. Now hope­
fully, that all problems have been discovered, it is time to make a comprehensive review of the situation.

P.C.'s VALIDATED BY THE BOARD
Descriptions of P.C.'s validated by the Board are set forth in the 
Board's final reports. Subsequent surveys of these P.C.'s had to 
be conducted "as in said report set out" pursuant to Section 
Thirteen. Therefore, variances from Board descriptions were not 
authorized by the Act and are of no effect. Reference to the 
Board's decriptions in the patents bolsters this view. However, 
Section Thirteen elevates conflicting field notes and plats of 
subsequent surveys to a position of conclusive evidence as to 
the extent of extinguished Indian title i.e.

1. Francis Joy Field Notes
2. Public Land Survey Field Notes
3. U. S. Government Land Office Filed Notes

P.C.'s VALIDATED BY THE COURT
Decriptions of P.C.'s as validated by the Court were derived from 
the Joy survey as adopted by the Board. Such descriptions are set 
forth in the final decrees of the Court and are referenced in the 
patents later issued to successful claimants. Conflicting post­
decree surveys and plats produced by the General Land Officer were 
merged with the decree pursuant to Section Nine upon approval by the Court.

RESOLUTION
P.C.'s validated by the Board are intermingled with P.C.'s validated 
by the Court, as well as with unextinguished Indian lands. There­
fore, in order to resolve the problem, a consistent approach must 
be taken. Either the description incorporated in the Board's final 
report or the description developed by the later General Land Office 
survey must control all the P.C.'s , whether validated by the Board 
or the Court. Whichever description is chosen, it will in many 
instances conflict with brass caps placed in the field by the 
General Land Office. Additionally, regardless of which description 
is chosen as controlling, there are bound to be many instances of 
failures to close and other survey errata.
Arguments in favor of both descriptions can be advanced. Neither 
can be chosen without direct conflict with the explicit wording of 
the Pueblo Lands Act. Resort to the general rules of public surveys is to no avail due to the unique nature of the problem.



It appears that the Pueblo Lands Act intended descriptions derived 
from Joy's surveys and used by the Pueblo Lands Board to control 
the extent of non-Indian titles within the Pueblos of New Mexico. 
This conclusion necessitates numerous resurveys by the Cadastral 
Survey Division of the Bureau of Land Management to bring the 
official plats and brass caps into line with the descriptions 
contained in the final reports of the Pueblo Lands Board.

SUMMARY

Taken together, in all the Pueblos, well over 2,500 non-Indian 
private claims were validated by the Pueblo Lands Board. In many 
cases, the boundaries of such private claims are difficult to as­
certain due to numerous conflicting surveys conducted by the old 
General Land Office. Until all private claim boundaries can be 
correctly located, it will be impossible to determine the number 
and extent of trespasses on Pueblo lands. Presently, an effort is 
underway to identify all obvious trespasses where fence lines have 
been extended beyond boundaries most favorable to the private claim 
owner. These obvious trespasses will be field prior to the April 
1, 1980 deadline. Those possible trespasses resulting from Pueblos 
Lands Board action inconsistencies cannot be identified until the 
inconsistencies are corrected. Subsequent suits filed in counties 
of New Mexico to quiet titles by non-Indians claimants who maybe 
several parties in sucession never made the U.S. Government nor 
the Pueblos of New Mexico, a party to various suits. Therefore, 
these cases which were consumated in favor of the non-Indian are 
invalid and contravenes Section 17 of the Pueblo Lands Board Act.

RECOMMENDATION
To expediate 28 U.S.C. 2415 in our behalf would become a gross 
failure without the following performances being conducted:

1. Resurvey of all private claims by the U.S. Cadastral 
Survey Division.

2. Resurvey to ascertain the nature and extent of in­
cursions and identify lands remaining in Indian possession

3. The Divisions within the U.S. Justice Department and the 
U.S. Department of the Interior must be inconsort with 
the Pueblo Tribes.

4. To properly consumate the intent of 28 USC 2415, the 
Pueblos must have an extension of time as delineated in 
the above items.

December 17, 1979
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Isleta, Ne w Mexico 87 022

STATEMENT OF 
ALVINO LUCERO

My name i s  A lv in o  L u c e ro . I  am th e  G overn o r o f I s l e t a  
P u e b lo . I s l e t a  i s  one o f th e  l a r g e r  P u e b lo s  in  th e  S t a t e  o f New 
M ex ic o , c o n s i s t i n g  o f a lm o s t a q u a r t e r  o f a m i l l i o n  a c r e s ,  an d we 
have  a p p ro x im a te ly  3 ,0 0 0  I n d ia n  p e o p le  l i v in g  a t  I s l e t a .  I t  i s  v e ry  
n e a r  to  A lb u q u e rq u e , th e  m a jo r m e t r o p o l i t a n  a re a  in  New M ex ic o . In  
s p i t e  o f  th e  n e a r n e s s  o f A lb u q u e rq u e , th e  P u e b lo  h a s  man ag ed  to  
m a in ta in  i t s  t r a d i t i o n  an d la n g u a g e , an d we in te n d  to  m a in ta in  th e s e  
i n  th e  f u t u r e .  I s l e t a  P u e b lo  s t r o n g ly  s u p p o r ts  e x te n s io n  o f th e  ti m e 
i n  w hi ch  to  f i l e  t r e s p a s s  c la im s .

I s l e t a  h a s  a lw ays ha d a h i s t o r y  o f go od  r e l a t i o n s  w it h  no n - 
I n d ia n  n e ig h b o r s . In  s p i t e  o f t h i s ,  o r  p e rh a p s  b e c a u s e  o f t h i s ,  we 
h av e  b een  p la g u ed  w it h  nu m er ou s t r e s p a s s e s .  I s l e t a  h a s  c o o p e ra te d  to  
th e  f u l l e s t  e x te n t  w it h  th e  B ure au  o f I n d ia n  A f f a i r s  an d o th e r  agen ­
c i e s  w it h  r e s p e c t  to  i d e n t i f y i n g  t r e s p a s s e s  w hic h have o c c u r re d  o v e r 
th e  y e a r s .  T r ib a l  me mb ers  hav e v o lu n te e re d  to  a s s i s t  in  t h i s  e f f o r t  
and hav e  ta k e n  ti m e fr om  t h e i r  f a m i l i e s ,  j o b s ,  an d l e i s u r e  ti m e  t o  
a c c o m p li s h  t h i s .  U n le ss  th e  d e a d l in e  i s  e x te n d e d  a s  i s  r e q u e s te d  in  
th e  new  l e g i s l a t i o n ,  t h e s e  e f f o r t s ,  a s  w e ll  a s  th o s e  by  th e  BIA , w i l l  
have  b een  expen ded  by  them  in  v a in .

In  som e in s ta n c e s  i t  i s  f o r e s e e a b le  t h a t  th e  G ov er nm en t 
w i l l  be fo rc e d  to  f i l e  s u i t  p re m a tu re ly . I s l e t a  p ro v id e s  a  good  
exam ple  o f t h i s  p r o b a b i l i t y .  Abo ut  70 y e a r s  ag o , th e  te le p h o n e  
comp any p la c e d  a l i n e  fr om  E l P aso  to  D en v er.  I t  c ro s s e d  I s l e t a  
la n d s  w it h o u t t r o u b l in g  th e  P u e b lo  o r  th e  Gov er nm en t w it h  an  ease m en t 
r e q u e s t .  T h is  l i n e ,  I  u n d e r s ta n d , a f f e c t e d  s e v e r a l  o th e r  P u e b lo s  in  
th e  same  m anner.  T h is  t r e s p a s s  i s  u n d is p u te d . Th e o n ly  r e a l  q u e s­
t i o n  i s  th e  am ou nt  o f money  dam ages . By th e  ti m e  th e  e x a c t l e g a l  
d e s c r i p t i o n  o f  th e  la n d  in v o lv e d  i s  fo r m u la te d , th e  a c re a g e  d e te rm in e d  
a p p r a i s a l s  ma de on  o u r  b e h a l f ,  a p p r a i s a l s  made on  b e h a l f  o f th e  
te le p h o n e  co mpa ny , an d n e g o t i a t i o n s  u n d e r ta k e n  w it h  th e  te le p h o n e  
co m pa ny , A p r il  o f 1980 w i l l  have lo n g  s in c e  come an d gone . T h e re  i s  
no  r e a s o n  to  b e l i e v e  t h a t  th e  te le p h o n e  comp any w ou ld  n o t s e t t l e  t h i s  
m a t te r  a m ic a b ly  i f  g iv e n  th e  o p p o r tu n i ty .  W it h o u t th e  e x te n s io n  o f 
th e  d e a d l in e ,  th e y  w i l l  n o t have an  o p p o r tu n i ty ,  an d th e  U n it e d  
S t a t e s  w i l l  be  fo rc e d  t o  f i l e  a la w s u i t  on  o u r b e h a l f .  T h is  u n n e c e s ­
s a r y  l e g a l  e x e r c i s e  w ou ld  b u rd e n  th e  F e d e ra l C o u r ts  an d c o u ld  e a s i l y  
be  a v o id e d , i n  my o p in io n ,  I f  th e  d e a d l in e  w ere  e x te n d ed  a s  r e q u e s te d .

Th e P u eb lo  o f I s l e t a  an d I ,  a s  th e  G overn or o f I s l e t a ,  
'' u r g e n t l y  r e q u e s t  t h a t  t h i s  e x te n s io n  be  g iv e n  fa v o ra b le  c o n s id e r a ­

t i o n .
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O F F IC E  O F  T H E  G O V E R N O R  
P . O . B O X  7 B

j e m e z  P u e b l o . N e w  M e x ic o  8 7 0 2 4
»

STATEMENT OF 
HENRY MORA

My name i s  He nry  Mora, an d I am th e  Gov erno r of  Jem ez 
P ueb lo . Jem ez i s  a Pue blo  of  app ro x im a te ly  2 ,1 00 p eo p le , lo c a te d  in  
th e  Jem ez V a ll e y , app ro x im ate ly  on e h o u r’ s d ri v e  nort hw est  o f Albu ­
querq ue , New M ex ic o' s la r g e s t  c i t y .  Jem ez Pue blo  su p p o rt s  e x te n sio n  
o f th e  tim e fo r  th e  Bureau of  In d ia n  A ffa ir s  to  f i l e  tr e s p a s s  c la im s.

The  Jemez V a ll e y  has become very  popu la r w ith  pe ople  from 
Alb uq ue rq ue  as  a r e c re a t io n a l a r e a . Lar ge  ge oth er m al  de ve lo pm en t i s  
a l s o  bein g  co n sid e re d . Land v a lu e s  ha ve  r i s e n  a c c o rd in g ly , and  t r e s ­
p a sse s  th a t  m ight  on ce  ha ve  seem ed in s ig n i f i c a n t  a re  now q u it e  im po r­
t a n t .

Alth ou gh  Jem ez has al w ay s coopera te d  w it h  th e  BIA in  a tt e m p t­
in g  to  id e n ti fy  t r e s p a s s e s ,  th e  S ou th ern  Pueb lo s Ag ency,  wh ich  se rv es  
Je m ez , has  no t u n t i l  r e c e n t ly  ha d s u f f i c i e n t  pers onnel and  money to  
in v e s t ig a te  and p ro cess  a l l  of  th e  tr e s p a s s  c la im s fo r th e  v a ri o u s  
t r i b e s .  Now th a t th e  BIA ap p ea rs  to  ha ve  th e  re so u rc es  to  p ro cess  
th e s e  c la im s, i t  would  be  a sham e i f  BIA 's  e f f o r t s  on ou r b e h a lf  we re 
h a lt e d  to o soon to  ac co m plish  i t s  a ss ig n e d  ta s k .

The s t a t u t e  o f l im i t a t i o n s ,  i f  not ex te nded , w il l p re v e n t 
th e  BIA from in v e s t ig a t in g ,  docu m en ting, and  f i l i n g  a c ti o n s  on  many 
su sp e c te d  tr e s p a s s e s . I t  w i l l  a ls o  fo rc e  th e  BIA to  f i l e  s u i t  p re ­
m a tu re ly  on some t r e s p a s s e s  w it h o u t adeq uate  in v e s t ig a t io n  o r p re p a r­
a t io n .  S u it s  w i l l  be  f i l e d  on tr e s p a s s e s  which  mig ht  ha ve  be en  
s e t t l e d ,  bu t th e  p re se n t d e a d li n e  do es  no t perm it  th e  lu xury  of  
n e g o ti a ti o n .

A case  in  p o in t i s  a power l in e  o f an  e l e c t r i c a l  co -o p 
c ro s s in g  a p o rt io n  of th e  P ueb lo . A p o r ti o n  of  th e  l in e  has be en  in  
tr e s p a s s  fo r some ti m e. In  o rd e r fo r  th e  Pue blo  and  th e  Co -op  to  
n e g o ti a te  p ro p e rl y , th e  p ro p e rt y  in vo lv ed  in  th e  tr e s p a s s  mu st be 
su rv ey ed  and ap p ra is e d  by  both  s id e s .  T h is  co uld  ta ke mon ths.
A lth ou gh  Jemez and th e  Co-op ha ve  had a good h is to r y  o f c o o p era ti o n  
in  th e  p a s t,  s u i t  w i l l  ha ve  to  be f i l e d  b e fo re  th e  d e ad li n e  in  o rd e r 
to  p ro te c t th e  P u e b lo 's  r i g h t s .  The  Government  and  th e  Co -op  w i l l  be 
put to  n e ed le ss  ex pen se , and th e re  i s  no g u a ra n te e  th a t  j u s t i c e  w i l l  
be don e in  th e  h a s t i ly  f i l e d  la w s u it .

Jemez u rg es  th a t  t h i s  panel  recommend e x te n sio n  of  th e  
s t a t u t e  of  li m i ta t io n s  fo r an  a d d it io n a l th re e  y e a rs .
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OFFICE OF THE GOVERNO R

STATEMENT OF 
GILBERT PENA

I am G il b e r t Pen a,  th e  Gov er no r of  Nambe Pueblo . Nambe i s  
ty p ic a l o f th e  n o r th e rn  New Me xic o Pueb lo s in  s iz e  and  lo c a ti o n , i t  
be in g  a pp ro x im a te ly  20, 00 0 c e re s  and near much a c t i v i t y  by n o n -I n d ia n s . 
Nambe s t i l l  c a r r i e s  on  i t s  a n c ie n t t r i b a l  p r a c t ic e s ;  i t  i s  a u n if ie d  
com munity  and, I b e l ie v e , w i l l  re m ai n one . Nambe Pu eb lo  b e li e v e s  i t  
i s  im p e ra ti v e  fo r  th e  ex te n sio n  of  tim e in  which  to  f i l e  tr e s p a s s  
c la im s to  be  g ra n te d .

Even thou gh  th e  F ed era l law s p ro te c ti n g  In d ia n  la nd  go ba ck  
as f a r  as  17 90 , o n ly  l a s t  year d id  th e  BIA ha ve  th e  money and  manpower 
to  u n d ert ak e  th e  ta s k  o f id e n t i fy in g  tr e s p a s s e s  and  tr e s p a s s e r s  to  
c a r ry  o u t th e  in te n t  of  th e se  o ld  la w s.  T h is  newly s ta r te d  a c ti o n  has 
r e s u lt e d  in  th e  d is co v e ry  of  hu ndre ds upon  hundr ed s of  c la im s.  The 
si m ple  f a c t  i s ,  in  my o p in io n , th e se  c la im s w i l l  no t be p ro cess ed  in  
tim e to  mee t th e  A p r il , 1980 , d e a d li n e . By v i r t u e  of  an o th e r law, 
wh ich  we a re  no t p re s e n tl y  c h a ll e n g in g , th e re  were many p r iv a te  c la im s 
by  n o n -I n d ia n s  re cogn iz ed  on our la n d . I t  mus t be  appare n t th a t th e  
e x is te n c e  o f th e se  n o n -I n d ia n s  in  th e  h e a r t  o f ou r Pu eb lo  la nds le ad s  
to  many tr e s p a s s e s  wh ich  th e  BIA ca n c u re , bu t only  i f  s u f f i c ie n t  tim e 
i s  p ro v id ed  to  do so .

The  le g a l is s u e s  r e l a t i n g  to  some of th e  t re s p a s s e s  a re  d i f f i ­
c u l t .  Go vernm ent la w yer s a t  v a ri o u s  le v e ls  may w ell  d is a g re e , and w hil e  
th e  re s e a rc h , th e  d is c u s s io n s , and th e  p re p a ra ti o n  o f le g a l memoranda a re  
com ple te d , mon ths pass  w it h o u t a d e c is io n . T h is , in  e f f e c t ,  sh o rt e n s  
th e  a lr e a d y  s h o r t d e a d li n e . A no th er  f a c e t  of t h i s  same prob lem i s  th a t  
in  th ese  d i f f i c u l t  le g a l is s u e s ,  th e  p re s s u re  of  tim e sh ou ld  no t be a 
f a c to r  in  how th e  is su e  i s  d e c id ed . On ly th e  in h e re n t m e r it s  of  a c la im  
o r a c la s s  o f c la im s sh ould  be c o n sid e re d .

U n le ss  th e  d e a d li n e  i s  ext en ded  in  t h i s  e f f o r t ,  not only  w il l 
th e  Pueb lo s be tr e a te d  u n f a i r l y ,  but so  w il l a num ber  of  non -I nd ia n  
p eo p le . Nambe u rg es  fa v o ra b le  c o n s id e ra ti o n  of t h i s  re q u e s t fo r an  
e x te n s io n .
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TE ST IMON Y STATE MENT 
BEFORE

THE SENATE SE LECT  SUB COMMITTEE 
ON IN D IA N  AFFAIR S

"EXT EN DIN G DEA DLINE FOR F IL IN G  TRE SSPASS C LA IM S "

GOOD MORNING, MY NAME IS  RAYMOND CONCHO S R .,  GOVERNOR OF 
THE PUEBLO OF ACOMA. I EXTEND TO YOU A GR EETIN G FROM MY T R IB A L 
CO UN CIL AND MY PE OP LE.

THE PUEBLO OF ACOMA WOULD L IK E  TO GO ON RECORD TO HAVE THE 
T IM E  FRAME FOR SUBMITTING TRESSPASS CLA IM S UNDER THE USC CODE 28  
EXTEND ING PAST THE A P R IL  1 ,  1 9 8 0  DEA D LIN E.

WE HAVE EXPERIE NCED THE METHODS OF THE PROCESSES USED W IT H IN  
THE BUREAU OF IN D IA N  AFFAIR S FOR SUBM IT TIN G  AND RE VIEW ING THE 
CLA IM S AS A SHOR TCOM IING TO THE T R IB E S . ALTHOUGH THE BUREAU OF 
IN D IA N  AF FAIR S HAVE SPENT SOME S IG N IF IC A N T  AMOUNTS OF T IM E ON THE 
RESEARCHING AND SURV EYING  ASPECTS NECESSARY TO V A LID ATE C L A IM S ,.
ONE OF THE ESSENTIA L THIN GS WHICH IS  LA CK IN G IN  TH E PROCESS IS  THE 
IN PU T FROM. THE TRIB ES AND DIR ECT CO NS ULTA TION  FROM THE  TR IB E S .
MORE S P E C IF IC A LL Y , THE TR IB E S  LA CK  THE  IN -H OUSE C A P A B IL IT Y  TO 
UNDERTAKE THE TYPES OF TRESSPASSES WHICH ARE E X IS T IN G  AND ARE 
BE ING EXPERIE NCED AT THE  RE SERV ATION LO CATIO NS. IN  THE CASE OF OUR 
T R IB E , THE ADM IN IS TRATIO N ST AF F DOES NOT HAVE THE T IM E REQ UIRED 
TO CONCENTRATE ON THE COMPI LING AND ID E N T IF IC A T IO N  OF THE DIFFE RENT 
TYPES OF CLA IM S THAT NEED TO BE SU BM IT TE D.

IN  VIE W OF ALL THE PROBLEMS W HIC H-A RE BEIN G  GENERATED BY THE 
APPROACH TAKEN ON THE METHODS OF CONDU CTING THE RESEARCH AND 
DOCUMENTATION, THE BUREAU OF IN D IA N  A FFA IR S  NEEDS MORE T IM E TO 
ADDRESS THE MATTER FOR THE TWENTY-TWO D IF FERENT TRIB ES IN  NEW 
MEX IC O. A NEW PE RSE CTIVE  NEEDS TO BE TAKEN ON T H IS  PA RT ICUL AR  STATUT E 
BECAUSE OF THE MANY PENDING  CLA IM S WHICH NEED DOCUMENTED RESEARCH 
IN  ORDER FOR THE  TR IB ES TO BE ADEQUATELY AND JU S T IF IA B L Y  SERVED.
AS OF YET, THE ACOMA T R IB E  HAS NOT REC EIVE D A STATUS REPORT TO 
DETERMINE WHICH CL AI MS CAN BE PROCESSED FOR TH E PU EBLO . WE WOULD 
AP PR EC IATE  A FAVORABLE  CO NS IDER AT IO N TO T H IS  REQ UES T.
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STATEMENT BEFORE THE SENATE SELECT COMMITTEE ON INDIAN AFFAIRS 

OVERSIGHT HEARINGS ON 28 U .S .C . §2415 (STATUTE OF LIMITATIONS)

De cem ber  17, 1979

My name i s  Thomas E. Lue bb en . I  am an  a t to r n e y  from  

A lb uquerq ue,  New M ex ico.  I am th e  t r i b a l  a t to r n e y  f o r  th e  P ueblo s o f 

S an ta  Ana and San to  Domin go.  The co mbi ne d p o p u la ti o n s  o f  th e s e  two 

co m m unit ie s i s  ab o u t 35 00 . T o g e th e r , th e  two Pueb lo s own o r  c o n tr o l  

ap p ro x im a te ly  14 0,0 00 a c re s  o f  la n d .

I t  i s  w it h  de ep  concern  t h a t  we w atc h  th e  appro ach  o f  th e  

A p r i l  1,  198 0 d e a d li n e  f o r  th e  U n it ed  S ta te s  to  f i l e  c la im s f o r  dam age s 

f o r  t r e s p a s s e s  to  In d ia n  la n d s  an d w a te r  r i g h t s .  C ongre ss  h as t h r i c e  

i n s t r u c t e d  th e  D ep ar tm en t o f  th e  I n t e r i o r  to  p re p a re  su ch c la im s  by 

p a s s in g  an d tw ic e  am en ding  28 U .S .C , §2 41 5,  th e  s t a t u t e  o f  l im i ta t io n s  

on In d ia n  c la im s . The D ep ar tm en t o f  th e  I n t e r i o r  has th r e e  ti m es 

f a i l e d  to  p e rf o rm  th e  ta s k  m an da te d by  th e  A c t.  The  D ep ar tm en t o f  th e  

I n t e r i o r  sh o u ld  ha ve been  r e s e a r c h in g , in v e s t i g a t i n g  an d p re p a r in g  th e s e  

c a se s  s in c e  th e  i n i t i a l  p a ssag e  o f  th e  Ac t on  J u ly  18 , 19 66 . In  f a c t ,  

th e  D ep ar tm en t ap p ea rs  to  ha ve  done  l i t t l e  up  u n t i l  th e  l a s t  y e a r  and 

a h a l f  an d ev en  now th e  s t a f f  an d re s o u rc e s  dev o te d  to  th e  e f f o r t  a re  

w o e fu ll y  in a d e q u a te . In  p a r t i a l  e x o n e ra ti o n  o f  th e  D ep ar tm en t o f  I n t e r i o r ,  

ho w ev er , I  th in k  no  on e r e a l l y  a n t i c ip a te d  th e  m ag nit ude  o f  th e  t r e s p a s s  

p ro b le m . For 131 y e a r s ,  e v e r  s in c e  th e  U n it ed  S ta te s  acced ed  to  th e  

South w es t u nder th e  184 8 T re a ty  o f  G ua da lu pe  H id a lg o , th e s e  c la im s ha ve  

bee n accu m u la ti n g . D uri ng  t h a t  131 y e a rs  th e  U n it ed  S ta te s  has do ne  

l i t t l e  o r  n o th in g  to  f u l f i l l  i t s  o b l ig a t io n s  un d er t h a t  T re a ty  to  

p r o te c t  In d ia n  p r o p e r ty . C o n se q u en tl y , ev e ry  Pueblo  fa c e s  a s ta g g e r in g  

b ack lo g  o f  u n a tt e n d e d  t r e s p a s s  c la im s an d a s s o c ia te d  la n d  an d w a te r

«
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issues. Many of these claims are quite complex, involving many 
federal statutes passed during a period of more than one hundred thirty 
years and historical facts which must be gleaned from vast quantities 
of documentary material.

The first official communication which I have from the Bureau 
of Indian Affairs concerning the statute of limitations is a letter 
to the Pueblo Governors dated May 25, 1977. This letter was sent less 
than two months prior to the statute of limitations deadline as it 
stood before the most recent amendment to 28 U.S.C. §2415. It states:
"If you have any pending claims which may fall within the criteria set 
forth in the enclosed correspondence, we would appreciate you advising 
this office as soon as possible." In other words, the entire burden 
of identifying claims was placed on the tribes themselves. Few tribes 
had, or have, the necessary resources and expertise to even begin to 
identify the claims. This is a case of the trustee placing the burden 
on the beneficiary to do the work of the trustee. Tribal members do 
not have an intimate knowledge of the history and legal status of the 
dozens or hundreds of actions which have taken place since 1848 which 
affect their land titles. For the tribal attorney or consultant, proper 
identification of the trespass claims requires an intimacy with the 
Pueblo's land base which can only be developed over a period of years. 
On-the-ground inspections must be made, and archives must be studied 
and reviewed. Very often, a particular trespass claim is not evident 
until an attorney has done considerable background research into the 
law governing a particular situation. Sometimes this involves the 
study and interpretation of complex statutes. We are not simply talking 
about Mrs. Murphy's cow breaking through the fence and eating the chillis 
on the reservation.

2
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In the case of the pueblos, there is still a great deal of research 
which needs to be done on the many statutes which have affected pueblo 

land status, and the legislative history and court interpretations 

of those statutes. Spanish law must also be researched to determine 

the status of certain overlapping Spanish land grants. The Spanish 

Land Grant laws for the New World are only now being translated by a 

professor of History from the University of Utah. They will not be 

available in published form for some time. It will be very difficult 

to resolve some of the land grant issues until this material is availa­

ble. I do not believe that any of the Pueblo governments responded 

on their own initiative to the BIA letter of Ma y 25 requesting identi­

fication of claims. It has only been with the assistance of active 

tribal attorneys and consultants that claims for trespass to the Pueblo 

lands have been identified. A special staff is required at each Pueblo 

to identify claims. Some Pueblos have identified few, if any, claims, 

because they have been unaware of the urgency of the situation and 

exactly how to establish a claims project. A competent effort to 

identify the claims requires the outlay of substantial funds to establish 

a project and hire attorneys or land consultants, and many tribes simply 

do not have the resour ce s. The BIA has thus far provided no funding to 

any of the tribes to defray the cost of this work. I believe that 

hundreds of potential claims for the New Mexico Pueblos remain unidenti­

fied at this time, just three and one half months before the deadline.

Unfortunately, identifying the claims is only the beginning 

of the process of getting claims filed before the deadline. Once a 

tribe has identified its potential claims to the local Indian Agency, 

the Agency must review its files for all relevant material on the 

matter, conduct land surveys, and compile whatever additional facts are
3
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needed which may not have been supplied by the Pueblos. Survey plats, 
documents, and additional facts are then compiled into a report which 
is sent to the Office of the Field Solicitor for review and preparation 
of a litigation report. Sometimes more facts are needed, such as the 
names of all of the defendants in a given matter, and the claim is 
referred back to the BIA for further fact-gathering. Once the litigation 
report is finalized, it goes to the Associate Solicitor of Indian Affairs 
here In Washington for further review. If the Associate Solicitor agrees 
that the claim is viable, it is referred on to the Justice Department 
for still another review. If the Justice Department agrees it is a 
good claim and all the facts are present, it refers the case to the 
local United States attorney for preparation and filing of a complaint.

Now, in light of that convoluted and time-consuming process, 
let's look at the status of these claims in the Albuquerque area. Only 
four or five Pueblos have actually made a concerted effort to identify 
claims. As a result, over 350 claims were identified. There are 
probably at least 800 additional claims which have not been identified. 
Over 100 of the identified claims have been rejected. We believe that 
at least 40 of those are actually viable claims and that the Solicitor's 
Office is in error in rejecting them (the Pueblos will probably file 
independent suits if the United States does not file) . About 200 claims 
are still waiting for completion of fact-finding by either the BIA or 
the affected Pueblo. Only about 50 claims are covered by completed 
litigation reports. At least a dozen of the claims involve land grant 
problems which will require many more months of research before cases 
can be prepared. It is obvious that of the relative minority of Pueblo 
claims thus far identified, there is virtually no possibility that even 
half of them will be completely processed and filed by the deadline.

4
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The consequences of this are that some of the Puebloswill make a 
desperate and expensive effort to file their claims themselves before 
the deadline, and that for at least the next six years after the 
deadline (statute of limitations for claims against the United States), 
the Pueblos will be filing breach of trust suits against the United 
States for failing to fulfill its fiduciary duties. The magnitude of 
this crisis cannot be overstated.

As if the sheer magnitude of the job of identifying and pro­
cessing the Pueblo claims were not enought, we also face the problem 
of the rejection by the Solicitor's Office of trespass claims which the 
tribes and many tribal attorneys believe are good claims. In some 
instances claims are rejected because they appear to be too complicated 
or too difficult legally to undertake in view of the volume of work and 
the shortness of time. In other words, unusual, complex, and difficult 
claims which are nonetheless worth pursuing are being rejected because 
they are considered low priority in the present crisis situation. There 
are also situations where claims are rejected in essence because the 
Department itself bears some of the blame for the existence of the tres­
pass situation. An example is rights-of-way granted by the Department 
of the Interior pursuant to Section 17 of the Pueblo Lands Act of 1924, 
43 Stat. 636. Section 17 of the Pueblo Lands Act most definitely does 
not provide authority for the Secretary of the Interior to grant or 
approve rights-of-way across Pueblo lands. Nonetheless, the Department 
approved at least 40 such rights-of-way over the years. The Field 
Solicitor in Albuquerque prepared a litigation report holding that the 
rights-of-way are not valid and trespass claims should be filed. The 
Office of the Associate Solicitor in Washington reversed that position 
and the Pueblos have been instructed that the claims are being rejected.

5
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The Department appears to be taking a political position rathet than 
a legal one by trying to uphold the honor of and defend the record of 
the Department of Interior simply because the Department violated the 
statute more than 40 times.

In other instances, the Solicitor has recommended that the 
United States file claims of far narrower scope than we believe is 
justified.

As litigation reports are completed by the Solicitor's Office 
in the next two months, we expect to have additional problems of this 
nature. The tribes need much more time than presently remains to discuss 
these claims with the trustee to iron out differences of opinion between 
the tribes and the Office of the Solicitor and the Justice Department.
If time is not allowed to complete this process, it will be necessary 
for the tribes to file independent trespass claims of their own which 
will be in conflict with the position of the United States. This is 
not only unseemly, but it places the United States in a position of 
conflict of interest. Moreover, the cost to the tribes of this indepen­
dent litigation will be an enormous burden.

The problems in meeting the April 1, 1980 deadline are 
especially great for the Pueblos of New Mexico because the problem of 
determining the superior title in situations of conflicting, or over­
lapping, Spanish Grants has never yet been faced. In 1854 Congress 
passed a statute creating the Office of the Surveyor General of New 
Mexico and creating a mechanism for investigation and confirmation of 
Spanish and Mexican land grants. 10 Stat. 308. This process determined 
title only as between the claimants and the federal government, however, 
and many grants were never reviewed by the Surveyor General. Consequently, 
Congress created the Court of Private Land Claims in 1891 to consider 

6



further claims based on Spanish and Mexican Grants. Again, the 
statute authorized adjudication only as between the claimants and the 
United States, and excluded determination of conflicts as between 
private parties from the jurisdiction of the Court, Conflicts between 
Indian and non-Indian grants were also expressly excluded from the 
Court's jurisdiction. The Pueblo Lands Act of 1924 was intended to 
resolve title problems as between Indians and non-Indians, but again, 
determination of conflicts between Indian and non-Indian land grants 
was expressly excluded from the process. The problem of resolving 
conflicting Indian and non-Indian land grants has apparently been left 
for the current generation. Quiet title and trespass damage actions 
with respect to such lands must be initiated by April 1, 1980 under 
the mandate of 28 U.S.C, §2415. It is impossible for the Pueblos to 
meet the deadline, however, because the necessary archival and his­
torical research has not even been started. No funds are available for 
this work. In the case of the Pueblo of Santo Domingo the true bound­
aries of the Pueblo lands have never been determined. The entire 
history of the Santo Domingo Grant must be reconstructed from archives 
scattered around the United States and as far away as Mexico, Spain 
and Great Britain. Congress has deliberately avoided the problem of 
resolving the grant conflicts for 130 years, and has now imposed a 
deadline which can't be met. The gross unfairness of this situation is 
obvious.

Another problem of great concern to my clients is the fact 
they hold unextinguished aboriginal Pueblo land titles to portions of 
their former aboriginal domain. Claims for money damages arise from 
trespass to unextinguished aboriginal Indian title, just as with any 
other land title. United States v, Santa Fe Pacific Railroad Company,
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314. U..S. 339 (1 94 2)  . The  U n it ed  S ta te s  J u s t i c e  D ep ar tm en t i s  now

l i t i g a t i n g  j u s t  su ch  a case  a g a in s t  la rg e  o i l  c o rp o ra t io n s  on  b e h a lf

o f  th e  A la sk a  n a t iv e s .  The  S o l i c i t o r 's  O ff ic e  has th u s  f a r  r e j e c t e d  •

our r e q u e s t  to  c o n s id e r  c la im s f o r  dama ges  f o r  t r e s p a s s  to  u n e x ti n g u is h e d

a b o r ig in a l  In d ia n  t i t l e .  We ha ve  n o t y e t ha d an  o p p o r tu n it y  to  f u l ly

d is c u s s  t h i s  i s s u e  w it h  th e  S o l i c i t o r ' s  O f f ic e . I f  th e  S o l i c i t o r ' s  *

O ff ic e  do es  u l t im a te ly  a g re e  w it h  us  t h a t  su ch c la im s e x i s t ,  th e re  may

be  a w ho le  new c a te g o ry  o f  c la im s w hic h mus t be  p ro c e sse d  b e fo re  th e

s t a t u t e  o f  l im i ta t io n s  d e a d li n e .

We a re  a ls o  v e ry  concern ed  ab o u t th e  ad eq uac y o f  fu n d in g  by 

C ongre ss  to  c a r ry  fo rw ard  th e  t r e s p a s s  wor k.  Th us  f a r ,  fu n d in g  has be en  

w holl y  in ad e q u a te  an d th e  D ep ar tm en t o f  th e  I n t e r i o r  has i n  f a c t  n o t 

ha d th e  re so u rc e s  to  do  i t s  jo b . Ev en i f  th e  s t a t u t e  o f  l im i ta t io n s  

i s  n o t ex te n d ed , th e re  m us t be  c o n ti n u e d  fu n d in g  o f  th e  t r e s p a s s  work 

f o r  a t  l e a s t  f iv e  y e a r s . Where th e  Pueblo s ha ve u n re so lv e d  la n d  t i t l e  

c la im s and w a te r r i g h t s  c la im s , th e r e  a re  c o n ti n u in g  t r e s p a s s e s  whi ch  

mus t s t i l l  be  a d d re ssed  under 28 U .S .C , §2415 ev en  a f t e r  th e  A p r il  1,

198 0 d e a d l in e .

We a re  p a r t i c u l a r l y  co n cern ed  ab o u t t r e s p a s s  to  th e  P u e b lo s ' 

w a te r r i g h t s .  Thus f a r ,  we have n o t se en  a s in g le  l i t i g a t i o n  r e p o r t  

fro m th e  S o l i c i t o r 's  O ff ic e  on an y o f  th e  v a r io u s  t r e s p a s s  dam age s 

c la im s f o r  t r e s p a s s  to  w a te r  r i g h t s  w hi ch  we hav e i d e n t i f i e d .  We know 

t h a t  i n  th e  O ff ic e  o f  th e  F ie ld  S o l i c i t o r  in  A lb uquer que th e r e  i s  b u t 

on e in d iv id u a l  w ork in g on  th e  w a te r  t r e s p a s s  p ro b le m s.  The  w a te r c la im s 

in v o lv e  hundre ds an d p o s s ib ly  th o u sa n d s o f  d e fe n d a n ts , an d co u ld  e a s i l y  

le a d  to  f u l l  s tr eam  a d ju d ic a t io n s  i n  s e v e ra l  in s ta n c e s .  We d o n 't  se e  

how an y o f  th e s e  c la im s w i l l  be  f i l e d  by A p r il  1 , 198 0 g iv en  th e  p re s e n t

8

«

s i t u a t i o n .



61

, ' ,j(£ • i j 1

T her e has a p p a re n tl y  be en  a b e l i e f  among BIA p e rso n n e l 

an d some t r i b e s  t h a t  th e  t r i b e s  w i l l  s t i l l  be  a b le  to  f i l e  t h e i r  own 

in d ep en d en t t r e s p a s s  dam age  c la im s f o r  t r e s p a s s e s  p r i o r  to  J u ly  18 ,

1966 fo ll o w in g  A p r il  1,  19 80 . U n fo r tu n a te ly , t h i s  o p ti o n  a p p ea rs  

to  be  fo re c lo s e d  by th e  d e c is io n  o f  th e  9 th  C i r c u i t  C ourt  o f  A ppea ls  

in  C ap it an  Grand e Band o f  M is s io n  In d ia n s  v . H e li x  I r r i g a t i o n  D i s t r i c t , 

514 F .2 d  465 (1 97 5)  im p ly in g  th a t  th e  s t a t u t e  o f  l im i ta t io n s  a p p li e s  

to  in d ep en d en t a c t io n s  by  th e  t r i b e s  as w e ll  as to  a c t io n s  on  b e h a lf  o f 

th e  t r i b e s  by  th e  U n it ed  S t a t e s .

The pro ble m  o f  u n re so lv e d  In d ia n  la n d  t i t l e s  an d c la im s whi ch  

has p la g u ed  New Me xic o s in c e  th e  se v e n te e n th  c e n tu ry  i s  a c o n ti n u in g  

r e a l i t y .  A f a i l u r e  by  th e  C ongre ss  to  e x te n d  th e  A p r il  1 , 198 0 d e ad li n e  

to  f i l e  In d ia n  t r e s p a s s  dam age  c la im s w i l l  n o t cau se  th e  pro ble m  to  

go aw ay, b ecau se  th e  In d ia n  la n d  an d w a te r  r i g h t s  c o n ti n u e . F a i lu r e  

to  ex te n d  th e  d e a d li n e  w i l l  c r e a te  a m a n if e s t i n j u s t i c e  to  th e  P u e b lo s , 

how ev er , b ecau se  th ey  w i l l  b e a r  th e  lo s s  o c ca s io n ed  by  130 y e a rs  o f  

f a i l u r e  by th e  t r u s t e e  to  p r o t e c t  t h e i r  la n d  an d w a te r from  u se  and 

a p p r o p r ia ti o n  by  o th e r s .  F a i lu r e  to  ex te n d  th e  d e a d li n e  w i l l  a ls o  r e s u l t  

in  a f lo o d  o f  b re ac h  o f  t r u s t  l i t i g a t i o n  a g a in s t  th e  U n it ed  S t a te s .

On th e  o th e r  h and , an  e x te n s io n  o f  th e  d e a d l in e , fo r  a t  l e a s t  f iv e  y e a r s , 

ac co m pa ni ed  by  a d eq u a te  fu n d in g  to  f i n i s h  th e  jo b , has th e  p o t e n t i a l  

to  f i n a l l y  r e s o lv e  th e s e  lo n g -s ta n d in g  t r e s p a s s  an d t i t l e  p ro b le m s. Fo r 

th e  P u eb lo s , th e  r e a l  im p o rt an ce  o f  t h i s  e f f o r t  i s  n o t so  much th e  money  

da ma ges w hi ch  may be  re c o v e re d , b u t th e  f a c t  t h a t  i t  a d d re sse s  th e  many 

la n d  u se  an d t i t l e  pro ble m s w hi ch  hav e go ne  u n a tt e n d e d  an d w hi ch  ha ve  

p la g u ed  th e  P u eb lo s e v e r s in c e  th e  U n it ed  S ta te s  an nex ed  th e  a r e a .

Und er  an  e x te n s io n , many o f  th e s e  p ro ble m s can  be  re s o lv e d  by  n e g o t i a t io n

r a th e r  th an  l i t i g a t i o n ,  w it h  g r e a t  sa v in g s  o f  tim e an d money by a l l  co n-
i ’.W ''c e m e d . The P ueb lo s a re  f a c in g  a r e a l  c r i s i s ;  j u s t i c e  and common 

se n se  demand t h a t  th e  d e a d li n e  be  ex te n d ed .

9
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Mr. L ovato. I  would like , at  t hi s tim e, to  int roduce th e members  o f 
our  panel. To  th e fa r righ t is Gov. He nr y Mo ra of  the  Je me z Pu eb lo ; 
next to him  is G ove rno r Pena  o f the Nam be Pu eb lo ; Go verno r L ucero 
of the  Is le ta  P ueblo;  Go ver nor Concho of A coma to  my l ef t;  Lt . Gov. 
Law rence Sing er  o f t he  Sa nta C la ra  P ueblo;  Gov. Sam Ar mijo  of t he 
Sa nta A na  Pue bl o; a nd  we have our  lega l counsel  here also,  Mr . Lam ar  
Par ri sh  w ho is s itt in g beh ind  m e, and Mr.  Tom Lue bben rep resent ing  
two  of  th e pueb los presen t here  to day .

Se na tor DeConcin i. Welcome , gen tlem en. We  are  very plea sed to 
have you  here  tod ay and look fo rw ard to  your  tes tim ony.

Mr. Lovato. Mr. Ch airma n, I wou ld like the record  also to  show th at  
I am also he re as v ice pres iden t o f th e Na tio na l Con gress o f A merican 
In dian s.

Mr. Ch air ma n and mem bers  of the  com mit tee,  as ha s alr ead y been 
po int ed  ou t by num erous witnesses before  me, the  pro blem of th ird 
pa rty tre spass  cases on In di an  lan ds  t hrou gh ou t the  Un ite d State s is 
of  eno rmo us magnitude . I wi ll speak th is morning  pr im ar ily  abo ut 
those cases in the  St ate of  N ew Mexico s ince those are  t he  ones t hat I 
am pr im ar ily  f am ili ar  with.

Needless to say,  Mr . Ch air man , for the pa st  10 ye ars , we h ave been 
req uesting  sufficient fu nd ing throug h the Bu rea u of  In di an  Af fai rs 
to beg in looking  in to the  v ari ous tr esp ass  cases on pueblo r ese rva tion s. 
As  t he  record  will  show, before  the  various  subcommitt ees on ap pr o­
pr iat ion s, our reques ts have bas ica lly fal len  on de af  ears.

Be th at  as  i t may, at  th e prese nt time, Mr.  C ha irm an , as o f l as t F r i­
day , we ha ve h ad  in  excess of 638 tres pass cases iden tified. Of  those 638 
cases, few er th an  one-h alf  have been prop er ly  inv est iga ted . Of those 
th at  ha ve been prop erl y inv est iga ted , few er t ha n 50 have a ctu all y been 
proce ssed  by th e A lbuquerque So lic ito r’s office.

I t  is an tic ipa ted , based on rec ord , th at  t he re  wil l be an ad di tio na l 
800 unidentif ied , unpro cessed t res pass cases which must  yet  be pro pe rly  
iden tified.

Th e problem  in New Mexico is com pounded by several  fac tor s. As 
you know, the  Pueblo Tr ibe s have been un de r Sp an ish  and  Mex ican  
rul e pr io r to  com ing un de r the U.S . Governm ent in 1848. We have 
Sp an ish  lan d gr an ts  an d Mex ican  lan d gr an ts  which  ove rlap Pueblo 
land s. In  addi tio n to  those, the  Puebl o Tr ibe s have  been sub jec ted  to 
two  a dd ition al  pieces o f lit igat ion which have su bjected us to , I  think , 
an even greater  am ount o f tres pas s.

One is  the  1926 Pueblo  La nd  Condem nat ion  Ac t, a nd  the o ther  is th e 
Puebl o La nds Bo ard Act  which was  en acted in the  e arly 1920’s t o re ­
solve the  t h ird  p ar ty  tr espass claims which exi sted as a res ul t o f c ourt 
act ion  in  1876 in the  Jo seph  case, which basical ly o pened u p the  Pu eblo 
Reservat ions to  nu merou s tr esp asses by n on -In dian s fo r a  peri od  of  34 
years.

In  any  event, the  sit ua tio n wi th rega rd  to the Pueblo La nd s Bo ard  
Ac t is one whereby indiv idua ls were gr an ted easem ents,  or  claims on 
In di an  l ands  were  perfecte d, or  t hey were given deeds. Ma ny of  th ese 
deeds  overlapp ed Pu eb lo lands.  We  hav e si tuati on s wh ere some of  these 
pro perties do no t me et;  the res erv ation  boundaries do no t come to ­
gether . We hav e survey s th at were  done by Gover nm ent  a gencies  a nd 
pr ivate agencies an d pr ivat e individu als  which  do no t agre e.
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So, we h ave  a m ass of  confusion in ter ms  o f the surveys them selves. 
The lega l descr ipt ion s do not match . So, we h ave  a  very  d ifficult s itua ­
tio n in ter ms  of  even de ter min ing wh eth er a tre spass has ac tua lly

• occ urred or  not.
In  rega rd  to the  1926 act also, we hav e got survey s th a t were con ­

ducted on beha lf of  th e Puebl o La nd s Bo ard whi ch are , in ou r e stima ­
tio n, erroneous. Th ey  conf lict wi th  othe r survey s of  Fe de ra l agencies

• which w ere done lat er  on, in  the  early  1930’s.
In  a dd ition  to  th at , Mr . Ch air man , we have s itu ati on s w hich I th in k 

are  quite un fo rtu na te . Because of  the  tim e lim ita tio ns , many of these 
sma ll t res pass cases—a nd  by sm all I  mean inv olv ing  one p ar ty  tre spass 
situa tio ns  whi ch cannot be reso lved on a comprom ise bas is—are  be ing  
filed b y the  va rious people involved at  the S ol ici tor ’s office an d so f or th . 
We, the  tribes, do no t have tim e to sit  down wi th  th ir d  pa rti es  to ne­
gotia te,  to in any way  br ing about a more fr iend ly  resolv ing  o f these 
cases. Many of  tn ese i nd ividua ls wil l be forced  to ob tain legal counsel, 
I  t hink , at  a gr ea t expense. We are  a sk ing  th at an ex tension of  3 years 
be gr an ted on th e s ta tu te  of lim ita tions.

We  hav e one last si tuat ion which I  w ould like to br in g to  th e at te n­
tio n of  thi s com mit tee.  I  thi nk  i t is i m po rta nt  enou gh th at  i t war ra nt s 
some con sidera tion. T hat  is, because  of the  t ime lim ita tio n,  I  stron gly 
believe th at  at  lea st with in  ou r are a, there is a fee ling on the par t of 
the field sol ici tor s to  resolve as many o f t hese claims,  t lia t are brou gh t 
to th ei r at tent ion,  as poss ible  by mea n of  opinions whi ch they  have 
ren dered  un de r sect ion 17 o f the Pueblo La nd s Bo ard Act .

The tri be s feel  th at we hav e leg itima te cla ims whi ch came abou t as 
a resu lt of sect ion 17 o f the  1924 L an ds  B oa rd  Act. Sec tion  17, accor d­
ing to the U.S. So lic ito r’s Office, gave the Bu reau  of  In di an  Af fai rs 
au thor ity  and pow er to  g ra nt rig hts -of -w ay  and easemen ts on In di an  
lands.  I t  i s the posit ion  o f the  Pueblo Tr ibe s, at  thi s po int, th at  it  d id 
not . W e feel we  have leg itimate  cla ims  as a r esul t wh ich the U .S.  So lic i­
to r’s Office has r efu sed , basically , to a cknowledge .

In  addi tio n to  th at , th e Pueblo Tr ibes  were  successful in repe ali ng  
a 1926 P ueb lo La nd  Condem nat ion  Act. In  ad di tio n to  t ha t, we got a 
cour t ru lin g which  bas ica lly  sta tes  th at  any easemen ts and rig hts-o f- 
way which were ob tained as a  resu lt o f t hat  par ticu la r leg islation  were,  
in  fac t, nu ll an d void . We  feel  we hav e leg itimate  cla ims  un de r th at .

Ag ain , we are  sti ll aw ai tin g an op inion  fro m the U.S. So lic ito r’s 
Office on th at  p ar ticu la r po int .

Al l in all,  i t is o ur  op inion , M r. Ch air man  and  members o f thi s com­
mittee, th at  there is no way un de r the Su n th at  the y are  going to be 
able  to meet  the requ ire d work th at  mu st be done betw een now and 
A pr il  1, con sidering  the  ma gn itu de  of  the  pro blem wi th in  ou r State ,

• consider ing  the various  opinions an d legal arg um en ts th at mu st be 
st ill  reso lved  even w ith in  our own  solic ito r’s office.

W ith th at , I  would  like to  conc lude my sta tem ent, Mr.  Ch air ma n, 
an d allow othe r mem bers  o f the  pane l to say  a  few words  a nd  p erh ap s

•  also give  our two  att orne ys  an op po rtu ni ty  to say something.
Mr.  Lucero, the  go verno r of  the  Is le ta  Pue blo .
Mr . Lucero. Mr . Ch ai rm an  and mem bers  of  the committ ee, I do 

hav e a prep ared  sta tem ent, bu t I  wou ld ju st  like  to  sum marize  it.
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The statements tha t Mr. Lovato has made here are that  there are 
so many claims within  our pueblos, and i t is a problem as the Bureau 
does not have time, simply because we have a multiagency. I am talk­
ing strictly about the Southern  Pueblos Agency. I  am the chairman of »
tha t committee also. I will let Governor Pena describe the Northern 
Pueblos. The multiagency, as such, takes care of so many Pueblos; 
there are so many requests; the Pueblo of Islet a right now has some 
requests in for surveys to claim the lands that we have. •

There are just too many things  involved. This is one of the reasons 
I feel tha t, even though the deadline, as has been stated here this 
morning many times, had been known to people, the amount of work 
it takes to survey the lands, to get into contracts, and the lack of fund­
ing have really been detrimental to the type of  work we want done. I  
believe th is is one of the reasons th at the Indian country, as a whole, 
has not been able to really get the work done.

My prepared statement lias been presented to the committee. I am 
sure we will get into a little more detail. But we do have trespasses 
by telephone lines, public services, the Bureau  of Reclamation, private  
claims, and all these sorts of things.  This  is one of the reasons th at 
we highly  recommend tha t we do get an extension so that justice can 
be done where it is needed.

Thank you very much.
Mr. Lovato. Governor Pena ?
Mr. Pena. Mr. Chairman, I have submitted a prepa red statement for the record.
I am Gilbert Pena, governor of the Pueblo of Nambe and also the 

chairman of the Eight  Northe rn Indian  Pueblos Council.
What Governor Lucero referred to  as the multiagency is true of the 

Eig ht Northern Pueblos. There are presently eight pueblos being 
served by the Northern Pueblos Agency. It  is very difficult to meet 
the survey demands. As a result of the statute of limitations , there 
have been hundreds of trespass cases identified.

However, it is very difficult to process all these trespass cases be­
cause of the legal requirements and the survey requirements.

The Pueblo of Nambe does recommend an extension of the statute 
of limitations so tha t justice can be served on behalf of the pueblos.Thank you, Senator.

Mr. Lovato. Governor Mora ?
Mr. Mora. Mr. Chairman and members of the committee, my name 

is Henry Mora. I am the governor of the Jemez Pueblo.
As you know, the Jemez Valley has become very popular with 

people from Albuquerque as a recreation area. Also, large thermal 
development has been considered. Land values have risen accordingly, 
and trespasses which might have once seemed insignificant are now quite important.  ’

Although Jemez has always cooperated with the BIA  in attempting 
to identi fy trespassers, the Southern  Pueblo Agency which serves 
Jemez has not, until  recently, had sufficient personnel and money to 
investigate and process all these trespass claims from the various 
tribes, nor does the BIA  appear to have the resources to process these claims.

It  would be a shame i f BIA efforts on our behalf  were halted too 
soon to accomplish the task. The statute of l imitations, if not extended.
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will prevent the  B IA from invest igating and documenting and tak ing 
action on many suspected trespasses. It  will also force th e'B IA  to 
file suits  prematu rely on some trespassers  wi thout adequate investiga- 

« tion o r preparations.
So, we will be filing trespasses which might have been settled. But  

the present deadline does not permit the luxury of negotiation.
A case in point  is the power line of an electrical cooperative cross- 

« ing a portion of the pueblo. A portion of the line has been in trespass
for some time. In order  for the pueblo and the cooperative to negoti­
ate properly , the prope rty involved in this trespass must be surveyed 
and appraised  by both sides. This could take months. Although Jemez 
and the cooperative have a good history of cooperation to protect the 
Pueblo’s right , this  will put us through needless expense, and there 
is no guarantee tha t justice will be done in a hastily filed lawsuit.

The Jemez urge tha t this panel’s recommended extension of the 
statute  of limita tion for an additional 3 years be considered.

Thank  you.
Mr. Lovato. Governor Concho ?
Mr. Concho. Mr. Chairman and members of the committee, extend­

ing the deadline for filing trespass claims is necessary.
My name is Raymond Concho, governor of the Pueblo of Acoma. I  

extend to you a greet ing from my trib al council and my people.
The Pueblo of Acoma would like to go on record to  have the time- 

frame for submitting trespass claims under  United States  Code sec­
tion 28 extended pas t the Apr il 1, 1980 deadline.

Mr. Chairman, the chairman of the 10 southern governors has al­
ready expressed some of our needs and some of the  problems tha t we 
generally run into. The chairman of the  eight northern governors has 
already expressed them also.

I wil l not go into deta ils as my writ ten sta tement has been forwarded 
to your committee. I am sure you will look into our prepared 
statement.

Your committee is here for a purpose: to look afte r us, as we do 
in our home base. I think tha t is our responsibil ity in our area, not 
defeating the purpose, not fighting with one another.  If  these th ings 
had not happened 201 years ago, we would not be fighting about what 
God has left us here. God left this cou ntry; God left this world here 
for us to protect, to love, and to cherish one another.

This is all I have, Mr. Chairman. Thank you very much for al­
lowing me the time.

Senator DeConcini. T hank you, Governor.
Mr. Lovato. Mr. Singer ?
Mr. Singer. Mr. Chairman, I would also like to say tha t I bring  

greetings from my people and the council. We have a prepa red state­
ment for the record which we would like to introduce.

Also, we have brought three transparencies  here, and I would like 
to yield the rest of my time to  Mr. Tafoya for him to illustra te them 

* to you.
Mr. Tafoya, would you please come forward ?
Mr. Tafoya. Mr. Chairm an and members of the committee, if  you 

have the time, I  can show you an example o f what these gentlemen are 
talking about.
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We feel strongly that  this is not the fault of the Indian tribes  but 
the faul t o f the U.S. Government, and what these transparencies will 
show are three different types of  descriptions. These are nonclosures; 
they identify  nonclosures of private  claims. In other words, what I am wtrying to tell you is tha t we cannot find the reservation boundaries; 
there is no legal description tha t would identify  them.

So, it is very important at this time tha t recommendations be made.
As far as we are concerned, we are proposing a survey of all the Pueblo #lands that  we have in the State of New Mexico.

Senator DeConcini. How long would tha t survey take, would you 
think ?

Mr. Tafoya. We estimate it m ight  take a period of 3 years because 
we are talk ing about 19 different reservations.

Senator DeConcini. A 2- or 3-year extension would not be sufficient, 
then.

Mr. Tafoya. It  could possibly take longer.
Senator DeConcini. I am more than happy to look at  your  maps. I 

am going to have to go vote in about 3 minutes, so if you can do it in 
tha t period of time, I will be happy to see them.

Mr. Tafoya. Would you like me to bring  them before you?
Senator DeConcini. Certainly.
[Senator DeConcini receives the maps from the  witness.]
Senator DeConcini. Thank you very much.
At this time, the committee is going to recess. I  have to vote. The 

committee will recess until 1 :30. If  you will come back at tha t time, 
the balance of your testimony will be taken, and any questions will 
be given.

[Whereupon, at 12:05 p.m., the hearing was recessed, until 1:30 
p.m.]

AFTERNOON SESSION

[The hearing resumed at 1 :40 p.m.]
Senator I nouye [acting chairm an]. May we now resume the hear­

ing ? I believe at  the time of the  recess the All  In dian Pueblo Council 
panel was giving testimony.

Mr. Lovato, you may continue
Mr. Lovato. Mr. Chairman, we only have a very brief statement 

remaining on the part  of two of the Pueblo reservations, and then the 
attorneys would like to make one or two comments, and tha t is all we would have.

Mr. Armijo?
Mr. Armijo. My name is Sam Armijo, governor of Santa Ana. I 

have a prepared statement  which I would like to have submitted 
for the record.

Thank you. •
Mr. Lovato. Mr. Mora ?
Mr. Mora. My name is Henry  Mora, and I am the  governor of the  

Jemez Pueblo.
We have had some Indian claims on trespasses on Indian lands ♦

plus water rights of the Jemez. Some of the water was in a dis trict  of 
conservation. These are the things tha t have been involved.

I will now present you to my attorney, behind me. He will make a few comments.
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Thank you.
Mr. Lovato. Mr. Luebben will withhold  comments until we have 

finished with our other tribal representatives.
• Governor Martinez of San Jua n Pueblo ?

Mr. Martinez. Mr. Chairman, my name is Dennis Martinez. I am 
the governor of the Pueblo of San Ju an.

I do not have a prepared statement  to present at this time. How- 
« ever, I would like to go on record as s tatin g tha t the Pueblo of San

Juan fully and strongly  suppor ts the request made by my colleagues 
today for the extension of the statu te of limitations for an additional 
3-year-period. I think at this time it is vital that this  extension be 
granted in order  for the Bureau of Indian Affairs to carry out their  
tru st responsibilities in the best interests of the Pueblos as well as 
the other tribes in the Nation.

Thank you.
Mr. Lovato. Mr. Luebben ?
Mr. Luebben. Thank you.
Mr. Chairman, I want to just  focus on a couple of very large 

problems for the Pueblos. I represent two of the Pueblos in New 
Mexico, the  Pueblos of Santa Ana and Santo Domingo. My name is 
Thomas Luebben.

The solicitor began this effort to fulfill the mandate of the statute 
by placing the burden for ident ifying  the trespass claims squarely on 
the Pueblos. Few of the Pueblos have really been able to undertake  
the in-depth, concentrated kinds of studies which are necessary to 
ident ify these trespass claims, and I would say tha t only four or five 
of the 19 Pueblos have really been able to  make a concerted effort to 
ident ify trespass claims.

As a result, it is estimated tha t upwards of 800 claims remain uni­
dentified at this time. It  was doubly difficult for the Pueblos because 
no resources were made available to them to carry the burden of 
establishing projects to identi fy the trespass claims, and the Pueblos 
tha t have done so, I  believe, have done so entirely on the ir own.

Iden tifying the trespass claims requires an intimate knowledge of 
the Pueblo  land base because of the  complex overlay of sta tutes which 
have affected the Pueblo land status, and each Pueblo pretty  much has 
to have somebody working on the problem for several years  in order 
to develop that  intimate  knowledge.

One of the large problems we have is that  of overlapping Spanish 
grants.  There were no treatie s of cession in New Mexico between the 
Pueblos and the United States. Each Pueblo has a grant from the 
Crown of Spain, however, as its basic land base. I n many instances, 
however, there were overlapping, non-Indian  Spanish  grants, and 
Congress has avoided resolving those overlapping, conflicting titles for

* the entire period t hat  the United States has had sovereignty over the 
Southwest.

The United States  acceded to the Southwest in 1848 under the 
Trea ty of Guadalupe Hidalgo which carefully protected the Indian 
prope rty rights. Then, the Surveyor General’s Office was set up in 
1854 to determine the validi ty of these various Spanish  grants. Tha t 
legislation and the process which was established did not, however, 
resolve conflicts as between non-Indian Spanish gran ts and India n 
Spanish grants.  The Surveyor General simply reported  valid grants
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for confirmation by Congress. Confirmation by Congress constituted, 
in effect, a quitclaim from the United States to the claimant and did 
not purpo rt in any way to resolve conflicts between private claimants 
to Spanish grants.

This process was, in essence, repeated with the Court of Private 
Land Claims established by Congress in 1891, but  Congress again 
carefully  avoided establishing a mechanism for  a djudicating conflict­
ing Spanish grants in the Court of Private Land  Claims. It  simply 
made determinat ions which constituted quitclaims from the United 
States to the private  claimants.

The issue became imporant again with the passage of the Pueblo 
Lands  Act of 1924. Again, however, the Pueblo Lands Act contains 
a provision which leaves i t to Congress to determine any titles based 
on conflicting Spanish grants , and Congress never followed up or 
acted with respect to  any of those conflicting Spanish grants.

There was still another Pueblo Lands Act in 1933 which did not 
resolve these problems either.

As a result, we are left today with longstanding conflicting tit les 
based on Spanish grants,  both Indian and non-Indian grants, and no 
serious attempt  to resolve those conflicts has ever been made.

The statu te of limitations forces us to deal with  those problems, 
however, because it establishes the deadline by which we must file 
these claims.

There are some Pueblos where the boundaries  of the  Spanish grants 
have never been adequately determined. One of those Pueblos is Santo  
Domingo. I  do no t believe the Federa l Government can seriously con­
tend at this point tha t they really know where the boundaries of 
Santo Domingo Pueblo are. Resolving that and the host of t respass 
claims which will go along with tha t is going to  require an in-depth 
study, which will take a couple of years, of the historica l documents 
suppo rting the Santo  Domingo land base.

There is a wealth of documentation available, but i t has never been 
gathered and analyzed by anyone to determine the true  boundaries 
of the Pueblo.

I,  personally, think i t is going to take about 5 years to work through  
these problems. An extension is advisable because there is noth ing to 
be gained, there is no efficiency and no economy to be gained by the 
Federal Government by not extending the statute.  This is because 
these liltle problems are going to have to be resolved eventually, in 
one manner or another, and the only effect of failing to extend the 
statu te will be to deny the Pueblos the opportun ity to recover trespass 
damages in those areas where thei r title s have not been recognized for 
some period of time.

It  is going to require continued funding, even if  the statute is not 
extended, because quite a bit of funding is going to be necessary to 
conduct the studies and bring the quiet title  actions to settle these 
conflicting Spanish grants.

Another very large problem—potentially large problem for some 
of the Pueblos—is the existence of unextinguished aboriginal  Indian 
title. There are certain areas tha t the Pueblos demonstrably occupied 
but which are covered by supposed Spanish  grants.  Many of those 
grants , however, are not valid and never were valid, and the processes 
of adjudication, which have gone forward under the statutes  I just
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those areas to the private claimants, leaving the underly ing unextin­
guished aborigina l Ind ian titles  unexplored, if you will.

We have asked the Solicito r to consider these claims, and he has 
refused to do so. We need more time to negotiate  tha t process with the 
Solicitor.

So, I think it  is going to take at least 5 years.
Thank you very much.
Mr. Lovato. Mr. Par rish ?
Mr. Parrish. My name is Lamar Par rish , and I am speaking for 

the All India n Pueblo Council, which is composed of the 19 Pueblos 
in New Mexico.

I would like to  briefly respond to some of the things  tha t came up 
this  morning. One th ing tha t was not mentioned is th at many of the 
matte rs dealt with, part icula rly given the unique legal history of the 
New Mexico Pueblos, are difficult legal questions, and each level of 
government tends to take a separate view and  does not always agree, 
one with the other.

Among o ther difficulties, this causes a considerable passage of time. 
One example of this  would be the question regarding  section 17 of 
the Pueblo Lands  Act which had been, in my view, wrongfully con­
strued for years, which confirmed and gave power to the  BIA,  Secre­
tary of the Inte rior , to vest rights-of-way and easements. Tha t is an 
open question, and to  the extent tha t we can exert effort, will remain 
so until it is sa tisfactorily resolved to the satisfaction of the pueblos.

My point is tha t this  so rt of difficult question and the communica­
tions and the arguments, if you will, take time. This shortens an 
already short deadline.

To emphasize another thing , the non-Indian community, in my 
opinion, will suffer i f the extension is not granted because there  will 
be hastily  filed lawsuits ; there  will be claims which are trul y not 
legally disputed b ut only a m atte r of dam ages ; there will not be suf­
ficient time to negotiate out these, and the non-Indians might well be 
made defendants  in precipitously filed lawsuits so th at  the BIA, it ­
self, will not be liable for a lawsuit of breach of tru st responsibility 
for the tribe.

A distinction was requested regarding cases versus claims and 
whether or not those words were used interchangeably, in the test i­
mony this morning.

As f ar  as the pueblos are concerned, a claim is a claim, and i t is one 
claim. Fo r example, the cha irman’s Pueblo of San J uan , or i ts eastern 
boundary, might contain 50 instances of trespasses. Each one of those 
trespasses is a claim. If  suit is ultimate ly filed on any o r all of those, 
it might well result in one claim. That is to say, the United  States 
versus 20 named defendants. Th at would probably also reinforce my 
first point, or my second point, that  if more time were allowed to 
negotiate, these claims would suitably be negotiated out.

With respect to the question of seeking distinctions between remedies 
in tor t and contract, it would be my s trong recommendation tha t no 
distinct ion be made, that  all elements of the statute of limitations be 
extended for the period. It  is not always easy to make those distinc­
tions. Fo r example, the measure of damages might well be a contract or 
sound like a contract remedy rath er than a tort  remedy.
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Related to tha t is another question th at has come up, whether or not  
the pueblos could pursue claims on their own fol lowing the expiration 
of the statute  of limitations, assuming tha t it is not extended. In my 
opinion, the best way for them to get to court is under the statute 
customarily used, 25 U.S.C. 1362, which provides access to Federal 
courts by tribes seeking remedies against third parties on land matters. 
It  is doubtful they could pursue on th eir own any contrac t remedy. 
The statu te has been narrowly  construed, and it does not appear, in 
its present state of const ruction, to provide for contract  remedies. So, 
I think it would be doubly dangerous not to extend all elements of 
the statute of limitations.

I would like to join with the triba l leaders who have spoken today 
and ask for favorable consideration of the  extension of the  sta tute of 
limitations.

Mr. Lovato. That concludes our statement, Mr. Chairman. We would 
be happy to answer any questions.

Senator I nouye. Chairman Lovato, in your testimony, you have 
suggested th at the s tatute  of limitations be extended for 3 years.

Mr. L ovato. T hat  is correct.
Senator  I nouye. Mr. Luebben suggests 5 year s; the Department of 

the Inte rior  suggests 2 years. I somehow feel th at there is a general 
consensus here tha t this statu te will be extended. The question now 
comes to the number of years.

Do you have any studies to indicate how long it would take for 
proper research and searches ?

Mr. Lovato. Mr. Chairman, our position is based on what I con­
sider a practical, reasonable sense based on what work has actually 
been completed to date, based on what we feel the  Congress will look 
at favorably, and based on what we consider resources would be needed 
to accomplish the task. Again, I am speaking from the standpoint of 
the National Congress of American Indians  who have taken a position 
in requesting the 3-year extension. I  speak also from the position tha t 
the pueblo governments have taken in th eir position requesting the  3- 
year extension. Again, it is based primarily on the work tha t we have 
accomplished to date. We feel we have identified the vast majority  of 
trespass cases, and we feel we can accomplish what remains to be done 
in the next 3 years.

Senator I nouye. And you feel confident tha t in 3 years you would be 
able to complete your work ?

Mr. Lovato. Based on the judgment  of those people who actually do 
the work in the fields of realty,  surveys, et cetera, Mr. Chairman, yes. 
Of course, we would not mind a 5-year extension either.

Senator I nouye. We would like to accommodate you and avoid all 
the unnecessary litigat ion. If  3 years can do i t, I think  it is in your 
best interests, instead of dragg ing it out.

Mr. Luebben, do you agree th at 3 years should be enough ?
Mr. Luebben. I  think  it is very difficult to know just exactly how 

long the  process will take because, since you are going into his torical 
documents tha t are not readily  available at the moment, it is difficult 
to predict just  how much of a job is involved.

We, of course, support the  All Indian Pueblo Council’s position for 
a 3-year extension. I,  fr ankly , would like to see more time but I think
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Ch airm an  L ov ato’s po sit ion  i s c alc ula ted  to  be a  ve ry reason able p osi­
tio n t hat  can  ge t adeq uate s upport.

Se na tor  I nouye. M r. Par ri sh , wou ld 3 y ears be eno ugh?
Mr.  P arrish. I  su ppose n one  of  us is  cla irv oy an t. I t  is my im pressio n 

th at the Bu reau  has  go tte n its  t ee th in to  the  claims fo r the  fir st tim e, 
fra nk ly , and I  th in k most of  them , at  one sta ge  o r an oth er,  h ave  been 
disc overed an d are  being processed.

I  do no t expect a con siderable  n um ber of  new ones to  be discovered 
a t th is po int , an d I  th in k it  is a m at te r of  wo rking  throug h th is  and 
givin g it  p ro pe r att en tio n.

I  w ould  th in k th at 3 years wou ld be  sufficien t.
Se na tor  I nouye . Ch airm an  Lovato, Governors, an d gen tlemen, I 

th an k you,  unless you  h ave  som eth ing  else  you wou ld like  to ad d ?
Mr.  L uebben. I  d id  wa nt to ad d one m ore th in g with  respect  to  th at  

tim e p erio d. T hat  is, I  th ink,  wh eth er  it  tak es 3 yea rs o r longer d epe nds  
to some ex ten t, on th e resources  th at are made available to  do the  
job. I f  there is adequ ate  fu nd in g fo r the tre spass pro jec t, it  is much  
more lik ely  th at  we can  fini sh i t in  3 years .

Se na tor I nouye . I  asked fo r y ou r v iews on tim e because as a genera l 
rule, the Con gress is re lu ctan t to ext end sta tu tes of lim ita tio ns , fo r 
obvious reasons. So, we wou ld have to be very ca refu l, and it  might  
make it  very difficult in ye ars  to come if  we find  th at 3 ye ars  is no t 
enough.

So, if  you hav e a dd ition al  views you  wo uld like to  subm it to  the  com ­
mittee, i  am sure the ch air ma n will keep  the rec ord  open so th at we 
can receive such views.

Mr.  Lovato. T ha nk  you, Senator .
Se na tor I nouye. Than k you very  much.
Our  nex t w itness  is  Ms. La Do nn a H ar ri s,  d ire ctor  of  th e Am erican s 

fo r In di an  Opp or tuni ty .
Welcome b ack  to Ca pi tol  H il l, L aD onna.

STATEMENT OF LaDONNA HARRIS,  DIRECTOR, AMERICANS FOR 
IND IAN  OPPORTUNITY

Ms. H arris. Th an k you, S enato r.
Fr om  ou r per spe ctiv e, the Am erican s fo r In dia n Opp or tuni ty , we 

wou ld l ike  to  add  a no ther  element to the  d iscussion. T hi s has been well 
covered  by th e A ll Pu eb lo Co unc il—the  con dit ion s, th e kin ds of  cla ims  
th at  are  br ou gh t abo ut. One  of  t he  areas of  wo rk th at  we do as a na ­
tio na l organiza tio n is to br in g abo ut discussion of tr ib al  control of 
tr ib al  na tu ra l resources to develop  an economic base.

So, we re all y ra th er  jus t back ed into t he  wh ole sta tu te  o f l im ita tio ns  
problems and the  fa ct  t hat  as we were  ta lk in g to  d iffere nt tri be s who 
had specific kin ds of  pro blems such  as rig hts -of -w ay , we fou nd  such  
th ings  as the following . In  t he  M idwest,  we fou nd  one case where one 
tri be  has th ree m ajor  pow er lin es cr isscro ssing thei r prop er ty  aft er  the y 
received it  back af te r a 99-yea r lease. We  were  try in g to he lp them 
wor k out a  way  of n eg ot ia tin g where those  lines wou ld go  so they  wou ld 
no t cr ipple th ei r econom ic d eve lopm ent.

W orking  w ith  the  Dep ar tm en t of  Commerce, we d id  a pa pe r on the  
problems of  the  ba rr ie rs  to economic develop ment. One  of the  th ings
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is rights-of-way.  I f you look at  the individual histories  of the  Pueblos 
and the southwest tribes, fo r instance, they have 50 rights-of-way that 
cross th eir small reservations. If  tha t is your only land base for an 
economic development approach, then you can imagine what  kinds of »
problems you would have to try  to develop something tha t would come 
out looking like an economic development project that, would lie mean­
ingful, th at would really be productive.

This is where we came in, coming from tha t approach more or *■
less. One of the tribes said, “However the claims come down, we would 
like to have a land use planner, and do you know of anyone who 
would come and help us? If  we had this right-of-way, what would be 
useful, and what would not? W hat could we try to negotiate to change 
the right-of-way alinement so tha t we could get the best use out of 
our land?”

Tha t is basically what my written testimony, which I have sub­
mitted to the committee, goes into. It  goes into much of the history 
tha t you have already heard, the history  of when the legislation was 
passed, the lack of activity from the Department of the Interior until 
2 years ago, and then, by the time the appropriations were app ropri­
ated, by the time they got past tha t, and by the informat ion for the 
tribes to get their claims together was available, there was really not 
an appropriate  amount of time.

Senator  I nouye. Without  objection, your full written sta tement will 
appear in the record a t this point.

[The prepared statement of Ms. Harris  follows:]
Prepared Statement of LaDonna Harris, President, Americans for 

I ndian Opportun ity

Over the years, Indian nations have been constantly plagued with trespasses 
on, damages to, and other violations of thei r land bases. In 1966, the Congress 
enacted legislation which was signed into law by President Johnson. The Statute  
of Limitations was intended to set a time limit on settling claims for money 
damages for actions which occurred before its enactment. It was fourteen years 
ago tha t the Congress expressed its intent ion; the President agreed and the 
Bureaucracy, as it is prone to do, failed to respond. It jus t lay there  for a dozen 
years. No money was requested to carr y out the inten t of the Congress and 
the President and none was appropria ted. The Indian community called on 
the Congress to extend the time limits on the original act as it became apparent 
tha t the Bureau of Indian Affairs, the Department of Inter ior and the Justice 
Department would not be able to get thei r act together in time to fulfill their  
responsibility to Indians. To its credit, the present admin istration joined the 
Ind’an community in seeking an extension of time and the Congress responded 
positively. That  was two years ago. The time limit was extended to April 1980— 
less than four months from now.

During the past two years, money has been requested by this administr ation 
to identify claims and prepare cases to be brought on behalf of Indian nations 
and individuals. The Congress has responded by appropria ting funds for this 
purpose. That's  the good news. The bad news is, it was too littl e too late.

There has been a comparatively commendable effort to identify  and file claims *
on the par t of the Bureau of Indian Affairs during the last two years. Over 
7,009 potential claims have been discovered. No doubt there are many others.
I would like to review for you the procedure tha t a tribe must go through to 
gain the attention of the Bureau of Indian Affairs for a part icula r claim. The 
first thing a tribe must do is define the issue which would generally fall into •
these categories:

I. Unauthorized Use.—The following types of unauthorized uses, i f they took 
place prior  to 1966, may constitute cla ims :

1. Placing a structu re on the property.—This includes summer homes, barns, ga­
rages, chicken coops, duck blinds, or any other building, and less permanent struc-
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tures, too, such as ice houses which may be pulled off a lake onto trus t or restric ted 
property when not in use. it  aiso includes non-buildings—fences, drain  tiles, etc. 
The building, fence, etc. need not be en tirely on the land—only a few inches is 
a trespass, if you a re sure where the boundary is.

•  2. Grazing.—Cattle are the most common, but sheep, goats, etc. should be 
watched for. Grazing trespasses are frequently accompanied by other types of 
trespasses, such as placing of fences, destroying fences already in place, and even 
raising of forage crops.

3. Raising crops.—Using tru st or restricted lands for the raising and har-
* vesting of crops of any kind is a trespass. This includes cranberry bogs, rice 

paddies, Christinas trees, raising forage crops for pastu re animals—anything, in 
addition to the more tradi tiona l crops. Again, the entire  parcel need not be so 
utilized. If jus t a corner is used, it is still a trespass.

4. Harvest ing natura l growth.—This includes harvest ing wild rice, wild ber­
ries, hay or other wild growth, as well as cutting  timber, collecting felled timber 
or even firewood.

5. Removal of natu ral  resources.—Mining, qu arrying sand, gravel or stone, etc. 
would be trespasses. While there may be an  instance or two where large opera­
tions took place on a trac t, it is more likely tha t these would take the form of 
spill-overs to tru st or restric ted properties from adjacent fee tracts .

6. Rights of way.—Roads, even though they may have been used fo r 50 to 100 
years, are nevertheless trespassory if easements were never granted. Likewise 
telephone lines, electrical lines, pipe lines, sewers, etc. In some areas  electrical and 
telephone lines have been placed within valid county or state  road rights  of way. 
These may, nevertheless, be in trespass unless a separa te easement has been 
granted to the utility  company. On trac ts which have been reacquired in trust, 
there may be valid easements which were acquired during the time when the 
land was not in tru st even though the Bureau records do not reflect them.

7. Hunting, fishing or trapping.—In addition to constituting a criminal viola­
tion, hunting, fishing or trapping on trust or restrict ed lands without permission 
is trespass. They would be very difficult to establish, however, so i t is unlikely 
tha t any old case of this type will be located.

II. Damage to Property .—Damage to real property or personal property which 
occurred prior to 1966 may be actionable.

1. Fires.—Fires, whether set on the property or set elsewhere and allowed to 
burn onto the property are trespassory if a human agent can be established as 
the cause. Fires caused by lightning or other “acts of God’’ are not actionable.

2. Flooding.—Flooding, like fires, is actionable if someone caused it—by dam­
ming a stream, by draining adjacen t land onto tru st or restricte d lands, by 
changing the configuration of adjacent land so tha t water backs up onto trus t 
or restric ted lands. It  is not actionable unless someone took a specific course of 
action which resulted in the flooding.

3. —Excavating, dredging or filling.—This includes depositing fill in marshes, 
lakes, rivers, etc. or anywhere else on the land, or the deposit of anything— 
garbage, used cars, refuse of any kind. Excavating areas  or dredging soil from 
marshes, rivers, s treams or lakes is actionable, including construction of d rainage 
ditches or canals.

4. Damage to struc tures  or personal property.—This includes fires, floods, 
vandalism, using personal property, such as machinery or equipment, in an im­
proper or unauthorized manner resulting  in more ra pid depreciation than other­
wise would occur.

III . Debts.—Money which was due or became owing before 1966 may constitute 
a claim.

1. Fees, renta ls or payments due on contracts.—This includes rents not paid
» for lease of trust or restric ted lands, fees for other types of land use, crop share

payments, timber fees, mineral royalties—any payments specified in contrac ts 
of any kind. It  also includes purchase consideration for tru st or restric ted prop­
erty sold, if all or par t of the purchase price was not received. Amounts paid 
from the proceeds of sale to third  persons in satisfaction of liens, such as Old 

» Age Assistance Liens, when the liens never validly attach ed to the lands, should
be considered. The Departm ental position is curren tly tha t such amounts are 
not recoverable, though this is presently being reconsidered.

2. Contract breach.—Damages for failure to perform the terms of any lease, 
contract or agreement, for doing or causing to be done any acts prohibited by a 
lease, contract or agreement, or misperforming any such obligation should be re­
covered. The terms of the document it self may spell out the amounts of money



due in the  event of breach. If  not, the  amount will need to be determined by 
what the ac tua l damage or loss was.

IV. Holding or Claiming Tit le Through Imprope r Acquisition.—The  following 
methods of acquiring tit le to trus t land s are improper and, in many cases the 
tit le to the  lands can be recovered. Recovery of such lands will no t be bar red  in 1980, but claims can be made for  preventing the righ tfu l owners from occupying the  laud, and these  cla ims will be bar red  if not filed pr ior  to 1980.

1. Tax deeds improperly issued while  the  allo tment was sti ll in trus t or re ­stri cted status  fo llow ing:
(а) Forced fee  paten t.—Where fee paten ts were issued to allo ttees or 

heir s withou t application and  prior to exp irat ion  of the trus t period, and 
the  lands were then taxed and  forfeited. In  orde r to be action able,  the 
original trus t period must extend or  have been extended beyond Jun e 18, 
1934, and  the  allo ttee  must never have sold the  land.  The lands need to 
be recovered as well as damages . Any of the  previous ly liste d types of uses 
or dama ges may be involved as well and should be explored. In the  event the 
trus t period expired prior to 1934, dama ges could sti ll be involved for the period o f tr ust .

(б) Clapp Amendment and dete rmin ation of  mixed blood sta tus .—This 
is appl icable to the White Ea rth  Reserva tion only, referr ing  to allo tmen ts 
to mixed blood Chippewas who received trus t pate nts,  did not  sell the ir 
lands,  but  the lands  were neve rtheless taxed and  forfe ited.  In  order to re­
cover the  land as well as damages, the  period of tru st must have  been ex­
tended beyond 1934, though tres pas s damages would be recoverable to the 
extent  of th e tr us t period even i f the t ru st  period expired.

(c) Ine ffec tive  certif icate  of competency.—Certif icates  of competency 
which were not effective did not lif t the  res tric tions on alien ation, and the  
allo tme nts  should be trea ted  as  though the certi ficates had neve r been issued. 
Again, in orde r to recover the  land, the  period of res tric tions mus t extend 
or  have been extended beyond June  18, 1934, and the  land s must not have 
been sold by the allottee or his  heirs. The following  cert ifica tes were 
ine ffec tive :

(i) Certifica te to a person deceased on the date of  issuance.
(ii)  Certificate  issued wi th a deferred effect ive date (30 days from  

issuance or upon recording in the county where the land is located or 30 
days  aft er  recording)  where the  person died prior to the  effec tive date.

(ii i) Certificate  for which there was no application.
(d)  None of the above.—Where the re was no forced fee patent , ineffective 

certi fica te of competency or Clapp Amendment appl ication, but  the  land 
nevertheless was taxed and forfeited , and the trus t or res tric ted  period is 
stil l in effect, the land mus t be recovered in addition to use and  damage 
recovery. Use and damage recovery is stil l app rop ria te for the  period of 
trus t or res tric tions even though it  may have expired.

2. Unapproved deed from  the allo ttee  or heirs.— If  a  deed was executed by the 
allo ttee  or hei rs dur ing the  trus t or res tric ted  period withou t the  necessary 
approval, the land  should be recovered unless the trus t or res tric ted  period has  since expired. In any event, damages should be recovered for use during the trus t o r res tric ted  period  however extensive.

3. Deed or a sta te quiet  titl e action based on alledged adverse possession while 
the land was in trus t or res tric ted sta tus .—A deed or quie t tit le  action based 
on adverse  possession of an allo tme nt af te r one of the  three ineffective methods 
of terminat ing  the  trus t or res tric tions—or  of allo tted  or triba l land while the 
period of trus t or res tric tion s clearly exis ted—has no more val idity tha n a tax  
forf eitu re, and the discuss ion of Section IV (i)  above appl ies here equally.

4. Deed or paten t fro m the United Sta tes  without consent  of all beneficial 
owners.— Since 1934, deeds  by the United Sta tes of allotted land s withou t full 
consent  of all beneficial owners  are not effective on rese rva tion s to which the Indian Reorganiza tion Act applies , though it is not  clear whe ther  they are  
ineffective  in toto or only as to those  undivided int ere sts  for  which consent  
was not obtained. In the  la tte r case, tit le  should be recovered of fractio nal  undivided inte rests, though damages could probably only be recovered for 
waste or for frac tional  sha res  of income, in the  event the  property  produced 
income. In the  former case, full tit le should be recovered plus use and occu­pancy  damages. The quest ion is currently pending reso lution in the Solic itor’s Office.



5. Swamp land or school land selections illegally or erroneously made.— 
Title to state selections for school lands and swamp lands has already been 
litigated on some reservations. On those where it has not, the validity  of these 
selections must  be determined, and if invalid, the lands plus damages must be 
recovered.

Once the natu re of the offense has been identified, there are a few litt le things 
tha t must be furnished in order for the  claim to be considered for filing. They are  
as follows:

Factua l Data Necessary for Submitting 2415 Claims.
I. For each and every land related claim, including contract breach claims 

where the contract involved use of land or personal property located on land, 
the following will be necessary :

1. Land description.
2. Title history from Bureau records, including applicable treaties and any 

of the following which exist.—Trus t patent, restric ted fee pa tent, certificate of 
competency, application for fee patent  or certificate of compet, deeds, leases, 
easements. To the extent possible, copies of relevant documents must be provided. 
At a bare minimum, precise dates, names and concise description of the docu­
ments must be provided.

3. Title history from country records, preferable  by means of an abstract, un­
less the trespass is in the natu re of a boundary encroachment, in which case 
an abst ract  on the adjacent parcel in the direction of the encroachment should 
be provided. This need only extend back to the date of the initi al trespass.

4. Specific date or dates on which trespass took place.
5. Names and addresses of all persons thought to be responsible for the 

trespass.
6. Names and addresses of all persons thought to have witnessed all or any 

portion of the trespass, including the investigator.
7. Educated guess as to the fair market  value of the portion of land used or 

occupied for each year of use. A full appra isal will be needed prior to tria l, but 
is not necessary a t the time of  filing.

8. Educated guess as to the cost of restoring the land to its original condi­
tion. A full appraisal will be needed prior to t rial,  but is not necessary at  the time 
of filing.

9. Narrative description of the claim.
II. For each contract claim, the following will be necessary :
1. Copy of the con tract, lease or other agreement.
2. Addresses of the person named in the contract and names and addresses of 

anyone else involved.
3. Detail of payment or payments which were received, if any.
4. Copies of all correspondence, either from Bureau records or tribal or in­

dividual records, relating to the contract and payments made thereunder.
5. Description, including names, addresses, dates, places, etc., of any damage 

resulting from breach of the  contract, including an  educated guess as to monetary 
value of the damage.

Just in case you think we were able to figure all tha t out ourselves, I would 
like you to know tha t this was taken from information prepared by the Depart ­
ment of Interior.  It was furnished to the tribes less than a year ago. Last  week, 
it was still being used in workshops for tribal decision-makers j ust beginning 
the claims process. I t is hard for those of you with staff and the resources of the 
entire federal government at  thei r fingertips to imagine what  this means to a 
little  Indian tribe much less to an individual Indian. Little Indian tribes have 
very few resources—if they did, they wouldn't be little. Jus t as a personal note, 
I can tell you th at when Fred left the Senate, w*e were very forcibly made aware 
of the value of the kind of staff support tha t you as members of the Congress 
take for granted. Ninety-nine percent of the tribes have from little  to no staff or 
monetary support available for the kind of assistance they need to institu te their 
claims, and the primary burden has been placed on the tribes. Even with the 
special 2415 project, there has been an acute shortage of the trained personnel 
needed in the Department of the Inte rior  to process c laim s; nevertheless, over 
7,000 potential claims have been discovered. There may lie many others. Two 
years just  has not been long enough to identify, let alone settle , these outstanding 
claims. No one expects tha t all  of these claims will be filed if there is time to 
properly research them and to negotiate with the non-Indians involved.

One danger tha t we now face is that due to the short time frame, many cases may be filed in order to get in under the wire which could have been negotiated



out or which may not prove to be of sufficient merit . In th at  ev ent, those who are 
tiled again st will have to incur expense for  atto rne ys which might have been 
avoided. This  is not only und esira ble for economic reasons , it is unde sirab le for 
emotional reasons . It  may well cause  ill feeling to he d irected tow ard  the Indian 
community. This  count ry does not need a resurg ence of racism, par ticula rly  
aga inst  t his  co ntin ent’s firs t inh abi tants.

Another very real  dang er—and  we have  reason to believe th at  it  is presen tly 
happening—is th at  in the pres s to meet the  April/Eig hty  deadline, the  Depar t­
ment of Inter ior  or the  Departm ent of J us tic e will simply adm inistra tively  rejec t 
cases on the basis th at  they have  reached the  “high er echelon s” techn ically  im­
perfect . Th at is to say, if any one lit tle  bit of info rma tion  included in tha t 
frighten ing list above is missing, the case is ar bi tra ril y ignored. The size or 
amou nt of a claim may seem insignificant to a reviewing official and win it a 
place in the  nea rest  wastebask et. By the time Ind ian clai man ts discover what 
happened, the sun will have  set on our  day in court . Also, rushing to process 
claims, the  solic itors  fail  to keep Ind ian  cla ima nts  informed. By the  time  the 
claim goes from the are a office to the nat ion al office and on to the  J ust ice  D epa rt­
ment, it  may bear litt le resemblance to the ini tia l claim. This, of course, weakens 
the  case.

A rel ate d concern is t ha t the legal pre par atio n is done by a person in an agency 
or are a office, forw arded on from level to level for review and even tually goes to 
a whole different dep artm ent  for ac tua l litiga tion.  This  i s not conducive to main­
tain ing  int ere st in a case, partic ula rly  when your pay check is going to come 
every two weeks w heth er you do or you don't .

In rea lity , the smal ler claim s begin with  a low p rior ity for ever being prepa red 
for filing and never gain in prominence as time passes. Wh at may he crucia l 
to an indi vidual or a  tribe  w ith a very small land base  may seem very insignificant 
to an  overworked a ttor ney  with a  h und red other cases to prepare, especial ly when 
those cases  may be f or a trib e whose cha irm an may be t he nex t Commissioner or 
Ass istan t Secre tary. There simply mus t be sufficient time for ade qua te cons idera­
tion of all  claims. Tribes  may be plagued by many small claim s a nd no large ones. 
If the small  ones are  considered one at  a time and chucked withou t considering 
the tri be ’s problems as a whole, seriou s mis carr iages of jus tice  may resul t. For  
instance, if one rancher has  one cow or even five cows graz ing Ind ian  land a day 
or two or perh aps  a week or two a year , th at  doesn’t seem l ike much. But if tha t 
piece of land can only supp ort one cow an acre and  the re are  10 or 15 ranc hers  
allowing the ir cat tle to tres pas s in thi s fashion , it could be a very seriou s problem 
for th at  tribe.  Or, to use ano the r example, one right-of-way on a  reser vatio n of a 
few hun dred  or a few thou sand  acres may not cause significant problems for a 
tribe. Eigh ty right-of-ways is something else again. We know of at  leas t one tr ibe  
which has  fou nd itse lf in this predica ment.

One of the  maj or problems facin g the Dep artm ent of Inter ior  and the Depar t­
ment of Jus tice (besides tryi ng to work with  each oth er)  is the vary ing cir ­
cums tance s that  each trib e or each region must  deal with. For  exam ple ; take  the 
I’ueb los :

Before the  pa rticu lar  situ atio n of the  Pueblos, with  respect to the sta tut e of 
lim itat ion s (2 8 U.S.C. s 2415 ), can be p roper ly understood, a brie f review of the 
legal histo ry of th e Pueblos is in order .

All New Mexico Pueblos received land gra nts  from the crown of Spain in the 
17tli and 18th  centu ries. These, and  oth er lands purchased  by the Pueblos prio r 
to the  American period, were held in fee, but the  power of alien ation  was 
res tric ted  in a mann er sim ilar  to the  Ind ian non -inte rcou rse Act. Duri ng the 
Mexican regime (182 4-18 48 ), the Plan  of Igua la gran ted equal rig hts  of citiz en­
ship to all nat ive peoples, but the  sta tus of Ind ian wardshi p continu ed. See ge n­
erally H. Bray er, “Pueblo Ind ian  Lan d Gra nts of the ‘Rio Aba jo' ” (Un iversity of 
New Mexico 193 9).

When the  United Sta tes  acceded to sovereign ty over the  sout hwe st af te r the 
Treat y of Guadalupe  Hidalgo in 1848 (9  Sta t. 92 2),  it tre ate d the vario us 
Pueblo groups in the same manner as othe r Indi ans.  To th at  end the Ind ian  
non- inter cour se Act was  exten ded to the  ter ritory  of New Mexico, Act of Feb­
rua ry 27, 1859 ( 9 Sta t. 58 7),  and Indi an agen ts and app rop riat ion s for  the 
I’ueblos were soon forthcoming. See generally F. Cohen, Handbook of Fed eral  
Ind ian Law 383- 400  (1 94 1) .

Notw ithstandi ng the cla rity  of Feder al policy tow ard the  Pueblos, the  Te rri ­
tor ial  Court of New Mexico focused on the fac t of citizenship und er the  Mexican 
regime and concluded th at  the  non -inte rcou rse Act had  no appl icati on to the
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sede ntary Pueblos. United. S tat es  v. Lucero,  N.M. 422 (1869). Thus was  born the  belief that  the  Pueblos were not  res tric ted  in their power to alienate  the  com­munal lands  held by them  in fee. United, Sta tes  v. Joseph,  94 U.S. 614 (1876) sustaine d this  view and lent  credence to it.
In 1913, however, the  Suprem e Court held in United States  v. Sando val,  231 U.S. 28 (1913) that  the proh ibit ion again st introducing  into xica ting  liquors into  Ind ian  coun try included the  lands of the  Pueblos. The Joseph decision was not  overruled because Sand oval  dea lt with  crim inal sanct ions, not proper ty rights. Nevertheless, it  was clear in Sandoval  th at  given the  app rop ria te case, Joseph would be overruled .
The Sandoval decision created a general  inse cur ity among those  non-Indians  who trace d their land  tit les  to an acquisition from or adverse  possession again st the  Pueblos. Fea ring  the  inev itable overrul ing of Joseph,  Congress set  out  to provide a vehicle for the val ida tion  of those non-Indian  titles.
In the Pueblo Lands Act, Act of Jun e 7, 1924 ( 43 Sta t. 636), as amended,  Act of May 31, 1933 ( 48 Sta t. I l l ) ,  Congress recognized th at  many New Mexicans were in possession of Pueblo lands based upon void title s. The  Act established  the Pueblo Lands Board whose duty was to exam ine all  non- Indian claims to Pueblo lands  and  confirm those  claims sat isfying certa in requi rements. If  the claiman t had been in possession since 1902 with color of titl e or since 1889 without color of title , his claim was ent itle d to confirmation, and Ind ian  titl e was deemed extin guished. After  each Pueblo had  been examined, the  Board  issued a report set ting forth  the  Pueblo lands to which Ind ian  tit le  had not been thus  ex tinguished.  These reports  formed the  basis of quiet  t itle  su its  filed on beha lf of each of the  Pueblos  in the  D ist ric t Court in San ta Fe, New Mexico.While many routine  tres pas s cases involv ing the  Pueblos have been processed by the  Department of the  Int eri or,  other cases aris ing  as a res ult  of the  above unique legal history  of the  Pueblos are not  s«o easily resolved. Following is a listing of eight broad categories  of such cases which canno t be filed by the  Apr il 1, 1980 deadline  set f orth in  28 U.S.C. s. 2415.

1. Overlapping land grants
During the Spanish and Mexican regim es in wh at is now the  Sta te of New Mexico, the re seems to have been no rea l control over the ins titu tion of land grants . Consequently many of the  Pueblos of New Mexico are  overlapped  by other , non-Indian grants.  There has  neve r been a systema tic cataloging of the gran ts and  the  full  e xtent of the problem is at  p resent  unknown. Of the south ern group of Pueblos, at  least Cochiti, Santo  Domingo, San Felipe, Sandia, and Isle ta are  confron ted by overlaps. In the case of San to Domingo, Ind ian  tit le  was deemed extinguished to the  extent  of the overlap  by the Pueblo Lands Board. This conclusion was reach ed in th e absence of subje ct ma tte r juri sdictio n 1 and  without afford ing the Pueblo  wi th a due process hearino-. In light of the Santo Domingo experience, a comprehensive effort should  be made to iden tify al l over­lapping gra nts  and  dete rmin e their legal status  und er Spanish, Mexican and American law.

2. Pueblo purchases
During the Spanish and Mexican regimes, the  Pueblos purchase d a signif icant amount of land from non-Indians  in the vicinity. Since the  Treaty of Guadalupe Hidalgo a number of atte mp ts have been made to iden tify  and  confirm the full  extent of Pueblo Land ownership. None of these  att empts  has  been wholly suc­cessful. Stray deeds to land  or graz ing rights  conveyances to the  Pueblos appear  from time to time. Actions should be taken now to iden tify  all  such deeds, re­search the ir valid ity, and insti tu te  quie t tit le  actions. Such an effort would requ ire the services of a ful l time arc hiv ist with int erp ret ati on  capability. Re­search of Spansh and Mexican law is  also Indicated.

3. Aboriginal tit le
A number of New Mexico Pueblos possess abor igina l land s to which tit le  has  riot yet been ext inguished . Santo Domingo Pueblo cu rrently h as a n action pending in the Court  o f Claims to tes t thi s thesis . Other Pueblos’ abor iginal lands should be identified and research ed to dete rmine whether any  tr espasse s h ave been com­mitt ed thereon.

„ 1 T he ? 2 £ b l ° L a “ d s  A c t  o f  Ju n e  7. 1924 (43 S t a t  636)  as  am en de d by th e  Act  of May 31, 1933 (48 S ta t.  107 ) re se rv ed  is su es  of co nf lic tin g Spa ni sh  g ra n ts  fo r re so lu tion  by th e C ou rt s— no t th e  Bo ard.

56-U 51  0 - 8 0 - 6



78

4. Private claim boundaries
The Pueblo of Lands Act, supra, was enacted to provide non-Indians with a 

vehicle to “prove-up” their squat ters rights within the Pueblos and obtain thereby 
a good t itle to the land. In all the Pueblos, over 2,500 private claims were con­
tinued. These private  claims have been surveyed, described, and platted on at 
least two occasions. In many cases, these surveys conflict, yielding a number of 
possible boundaries.

Steps to remedy the situation by the Cadas tral Survey Division of the Bureau 
of  Land Management must be taken before most trespasses can be properly 
identified. I'his  problem most probably cannot be resolved prior to April 1, 1980. 
Thus, trespass  damages will be lost in hundreds of potentia l cases.
5. Rights-of-way

To date, there has been no effort by the  Bureau of Indian Affairs to identify 
possible rights-of-way irregularities in the northern group of Pueblos. This 
problem is exacerbated by the fact tha t the Northern Pueblos surround or are 
surrounded by metropolitan centers. Accordingly, a fertil e a rea of trespass cases 
remains unexamined.
6. Rights of  access

At present, residents of confirmed private claims maintain ingress and egress 
to their land by crossing Pueblo land. These occupants undoubtedly have implied 
easements, but the location and manner of access has never been spelled out. An 
effort should be made to accurately locate and dedicate all accepted means of 
access and halt all abuses.
7. Leases

A brief review of miscellaneous leases on the Pueblo of Sandia indicates tha t 
many convenants have been breached. A similar review should be undertaken for 
the other eighteen Pueblos.
8. Water

After a decision lias been reached in the Aamodt litigation, all Pueblo wa ter 
rights should be examined and trespass cases filed against those who have appro­
priated  in excess of their  share. Such cases need not be postured as adjudication 
cases.

Prepa ration of claims cases has served to point up and emphasize a problem 
that triba l decision-makers have made us at Alt) aware of. Bureau of Indian 
Affairs records of land ownership are so poor tha t tribes are virtua lly ham­
strung in their  efforts to do long-range planning and resource development.

Because of the need to prepare claims, significant (again, not great, but note­
worthy) efforts have been made to bring those records up to date, prepare 
surveys, and inventory natu ral resources. We fea r tha t if the Statute of Limita­
tions is allowed to run out, there will be no fur the r time or attent ion devoted 
to clearing up these problems that prevent tribes from making the best use of 
thei r resources. This would be very unfortunate. At the risk of sounding a little  
too heavy, I would like to point out tha t failure to clear up land use and land 
ownership problems could have a serious impact on Indian efforts to contribute 
to the nation ’s energy needs. Certainly it will impact on attemp ts to settle wa ter 
rights issues. If the present efforts to clear up old claims are  not maintained 
and, hopefully, intensified, how can we hope to address the issues today?

If the April 1, 1980 deadline is not extended, money damages shall be lost. 
However, the more important aspect of the “2415” project is the identification 
and resolution of land-use problems affecting the tribes. These problems cannot 
be solved without continued funding of the magnitude experienced in the “2415” 
project. Thus, trespass cases are a means to achieve a more important end: That 
is, to identify all areas  of the reservations still subject to overriding control by 
Indians, solidify those areas as an appropriate  subject of future planning, and 
develop programs for those land areas  which will assis t the tribes in achieving 
the long sought after goal of self-sufficiency.

Ms. H arris. We testified on behalf of extension of the claims a t that 
time, and we fe lt, perhaps, that no one knew what it would take. We 
found out, in interviewing, for instance, from the Albuquerque office 
the following. The discussion you had with the previous panel was a 
very important one. The 3-year/5-year difference means what kinds 
of staff are we talking about ?
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Th e area  office, t hi nk in g the y were reall y do ing a good job, allo wed 
one-a nd-a- ha lf per son s in  th ei r so lic ito r’s office. They th ou gh t th at  
wou ld be sufficient a t th e ti me  the y s tarte d.  Now they are  ove rwhelmed. 

* I f  you could ta lk  off the  rec ord  to them,  you would  get  the  in fo rm a­
tio n they  ne ed : th ey  need  a h is to ri an ; t hey need an arch ivist  because 
of  t he pa rt icul ar  h ist ory of  New M exic o; an d you w ould f ind the  sam e 
case in C al iforn ia ; I  im agine  you would  find  the  same par tic ul ar  thi ng s 

•> in  o ther  S ta tes or  o ther  a rea s of the country . For th ei r own pa rt icul ar
hi sto ry , t hey wou ld need  th is.

My un de rs tand ing ri gh t now is th at  eve ry sur veyor in the  St at e of  
New M exico  is ju st  t ry in g to accomplish t he  job th at  is s et o ut  fo r h im  
to  do. So, the y are  ma kin g a real effo rt to  accommodate the  claims as 
they  come in, bu t wi th  t hi s rush  a nd  the  lack  o f staf f, the y are  f ind ing  
it  a  g re at  h ards hip.

The othe r t hi ng  we a re fin din g is th at  th e tri be s p repa re  th ei r c laim s 
an d presen t them to  the So lic ito r’s Office, de pend ing  on which are a 
office y ou are ta lk in g abo ut. In  th e So lic ito r’s Office, wh at the y con ­
sid er leg itima te cla ims  are  not . Som etim es the sm aller claims are  j ust  
being  disc oun ted  because of  the  size of them. We ll, if  you are  a sma ll 
tr ib e wi th  a sma ll am ount of  la nd , i t is  more im po rta nt  to you t hat  you  
ge t yo ur  claims and dam age s set tled th an  pe rhap s fo r a la rg er  tribe .

So, the va ria tio ns  in size are  a consider ation, I  hav e been told, in 
some of the inv est iga tio ns  we hav e been doing . Also , we have fou nd 
th at , say , a grou p of  claims were  pre sen ted  toge ther,  maybe the  legal 
terminolog y—n ot  bein g an at to rn ey , I  am not  sure of th is—is n ot co r­
rec t, a nd  so all  claims were throw n ou t.

By  t he  t ime  the  t rib e gets  t hr ou gh  the  a rea  office, the  regional office, 
an d then  the na tio na l So lic ito r’s Office, sometim es the advocacy  role 
has cha nged,  and there is no advocacy role le ft  in the  claim by the 
tim e it  g ets  t o the  Ju sti ce  Dep ar tm en t, if  i t even get s th at  far.

Th e h ast e in w hich some of  the c laim s ar e b ein g prepa red,  the  lack of  
ap pr op riat e per son nel—hi sto ria ns  and such —wh ere  a law yer and one 
cle rk are  tr yi ng  to do  al l this , make it  ve rv d ifficult.

I  th in k those are  the po ints I  wou ld like to make, ra th er  t ha n ju st  
re ite ra te  wha t has a lre ad y been said.

Se na tor I nou te. Be fore pro cee ding, wi tho ut object ion, a ll pr ep ared  
sta tem ents subm itte d by witnesses wi ll be made part  o f the  record , in 
to ta l, in the ap pr op riate places.

Ms. H ar ri s,  you have h eard the  three  d iffere nt tim e pe riod s: 2 yea rs, 
3 y' ar s, a nd  5 years. W ha t would you  sug ges t ?

Ms. H arris. I  wou ld come dow n on the  5 ye ars . Be ing a Comanche, 
we de al t in horses, so to  spe ak,  and I  alw ays  belie ve in being  a good 
horse  trad er . I  wou ld rea lly  lik e to  say  10, and then  wre wou ld ba r- 

» gain.  I  would  say 3 if  you wou ld give  us  t he  ri ght ap prop ria tio ns  to
give  u s the  k ind  o f s taff  it wou ld tak e to exp edi te these c laims. T think  
5 i s the be tte r num ber , bu t I  would  no t like to  go ag ain st the recom­
me ndations of  the  All Pueblo Council  since  the v are  our fri ends  

t  and we work very closely toge ther,  or  the  Na tional Con gress
recom m en d at ion.

T th in k the  co nsiderat ion  of  sta ff a nd  a pp ro pr ia tio ns  w’ould make  the  
difference betw een 5 an d 3.

Se na tor I nou te. F o r the  fiscal ye ar  endin g in 1980, Congress has 
pro vid ed $6 million fo r t hi s purpose. Do you th in k th at  w ith  thi s typ e 
of  ap prop riat ion 3 y ears wou ld be enou gh ?
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Ms. Harris. I think  perhaps the lesson th at the Departmen t of the 
Inte rior  and the Bureau of Indian Affairs have learned through this 
process—and we have all learned, not ju st cri ticizing—is th at it could 
be enough, but I think it has to be a broader disciplined group of people t
in order to achieve these kinds of things.

I think Mr. Luebben made reference to the kind of research that  
needs to be done just because of the  pa rticu lar histories of each of the 
tribes and their  relationships to the Government. So, I  really would ►
not want to be pinned down on the actual dolla r amount. I think you 
would have to take what the Inte rior Department’s records indicate 
and how tha t is paid off.

Each area office is a little tur fdom of its own, and in some cases it is 
not communicated. That is why you find the  people who are here com­
municating this problem. The Indian people discovered it, not the 
Bureau. It  was the Ind ian people who brought it to the attention of 
the Congress and the Inte rior Department. They were good enough 
to come and testify  this morning  tha t they, too, agree tha t there is 
a problem. So, I do not want to throw rocks at them.

But I think we have learned, and we should learn. One of the 
attorneys said earlier  tha t there are two reasons. Fi rs t of all, it is 
justice for the tribes, in the damages. But  the  other reason I am more 
interested in is the viability of th eir  land base and how they are  going 
to survive if we do not build an economic base. The dollars tha t are 
being spent on the reservation are just flowing off, and unless we 
build an economic base the tr ibes will not survive. That  land use plan­
ning is going to be more and more important to us in our sense of 
survival.

Again, it is to the best in terests of our non-Indian friends so tha t 
we will not have to go into litiga tion on some of these cases. As we 
have become more sophisticated in the Indian community, the  young 
Indian lawyers and Indian leadership are becoming more aware of 
the things tha t happened to them in the past and how’ to deal with 
problems themselves. This has changed, and it is an important change.
The sense of triba l control of tribal resources has become a good ex­
ample of economic and political power tha t tribes can have when they 
have an economic base. This is a very important  issue th at belongs to 
this argument.

That is what I would like to introduce into this discussion.
Senator I nouye. I  thank you very much, Mrs. Harr is. We will take 

your testimony into consideration as we decide upon the number of 
years.

Ms. H arris. Thank you, sir.
Senator I nouye. Maybe the Comanches will win.
Ms. H arris. Thank you. Happy holidays.
Senator I nouye. Thank  you very much. *
Regret fully, I will have to call a short recess. I am due back on the 

floor, and someone else will be by in a few minutes to continue the 
hearings.

[Recess taken.]
Senator Melcher. The committee will come to order.
Fi rs t of all, I would like to apologize to all of the witnesses for 

causing this delay. Circumstances are quite often beyond our own 
personal control. Any individual Senator, depending on what  is being 
considered on the Senate floor, may be required to be present. I was
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in  th a t ci rcum sta nc e th is  m or ni ng  an d so fa r th is  af te rn oo n,  an d I  
re gre t t h a t th a t wa s th e case . O f course , w hen we schedule  th e he ar in gs , 
we ho pe  it  wi ll be po ssi ble  to  al lo t ou r tim e ju st fo r th e he ar in gs  an d

♦ not inc on venie nce an yo ne  becau se these he ar in gs ar e ve ry  im po rt an t.  
W e a re  on a  ve ry  im port an t s ub je ct  tod ay .

How ev er , th er e wa s no th in g  I  could do  a bo ut  t he flow of co ns id er a­
tion  on  th e w in dfa ll  pr of its  ta x  b ill  on th e Se na te  floo r, an d it  fe ll my

•  lo t to  h av e to  be  p re se nt  to  pr ote ct  a n am en dm en t t h a t I  ha d p re par ed  
m on th s ago an d in trod uc ed  on No ve mbe r 5, an d i t  fin all y ca me up  
toda y.  T h a t wa s th e si tu at io n I fo un d m ys el f in  to da y,  an d I  am  ve ry  
so rry fo r th e inconv en ience th a t I  know  ha s caused  man y of  yo u to 
ha ve  to  w ai t fo r y our p a rt  in  th e h ea ring .

I  unde rs ta nd  th a t ou r ne xt  witn ess is Bru ce  Fried m an , di re ct or , 
C al if orn ia  In d ia n  L eg al  Se rvice s.

Mr. Fri ed m an , wo uld yo u in trod uc e thos e ac co m pa ny in g yo u ?

STATEMENT OF BRUCE FRIEDMAN, DIRECTOR, CALIFORNIA IN ­
DIAN LEGAL SERVICES, ON BEHALF OF THE NATIONAL ASSOCIA­
TION OF IND IAN LEGAL SERVICES, ACCOMPANIED BY JOSEPH 
J. BRECHER, SUBCONTRACTOR, CALIFORNIA INDIAN LEGAL 
SERVICES 2415 PROJECT ; ANITA REMEROWSKI,  DIRECTOR, 
SOUTH DAKOTA LEGAL SERVICES; CYNTHIA DAVENPORT, STAFF 
ATTORNEY, EVERGREEN LEGAL SERVICES, NATIVE AMERICANS 
PROJE CT; AND PAU LINE C. GIRV IN, STAFF ATTORNEY, CALI­
FORNIA IND IAN LEGAL SERVICES

M r. F riedm an . Sen at or , I  am  th e d ir ec to r o f C al if orn ia  In d ia n
Leg al  Se rvice s, an d I  am  he re  on be ha lf  o f th e  N at io na l As so ciat ion 
o f I n d ia n  Leg al  S erv ice s.

To my  fa r le ft  is Jo e Bre ch er , a pri vat e at to rn ey  wh o wo rked  on 
th e C al if orn ia  I nd ia n  L eg al  Se rv ice s 2415 pr oj ec t.  T o  my le ft  is  A nit a 
Re merow sk i, dir ec to r of  S ou th  D ak ot a Leg al  Se rvice s. To my  e xt reme 
ri g h t is Pol ly  G irvin , a staf f at to rn ey  w ith C al if orn ia  In d ia n  Leg al  
Se rv ices  an d t he  st at ew id e co or di nat or  fo r th e C IL S  2415 pr oj ec t. To 
my ri g h t is C yn th ia  D av en po rt , a sta ff at to rn ey  fo r Eve rg re en  Le ga l 
Se rv ices  Nat ive A m er ic an  Com po ne nt  an d th e ir  2415 co or di na to r.

E ac h of th e pe rson s he re  ha s a di ffer en t pe rspe ct iv e on 2415 an d is 
pr ep ar ed  to  sub m it a st at em en t t o th e co mm itte e.

Sen at or Melch er . A ll  of  th e st at em en ts  th a t ar e pre par ed  wi ll be 
accepte d by th e co mmittee  a nd  wi ll be pu t in  t he  h ea ring  reco rd , w it h­
out o bjec tio n,  a t t h is  p oi nt .

[T he pre pa re d st at em en ts  an d at ta ch m en ts  fo llow.  Te st im on y re- 
• sume s o n p. 172.]
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Statement By
National Association of Indian Legal Services

The National Association of Indian Legal Services speaks 
on behalf of 19 Indian legal service projects throughout the
nation.

Each Indian legal service project extends civil legal 
assistance in respect to the important federal Indian law 
concerns of numerous tribes and individuals.

NAILS supports the timely attempt by the Senate Select 
Committee on Indian Affairs to illuminate the issue of 
Administration federal Indian trust responsibility in respect to 
28 USC Section 2415.

While the Administration performance of Indian trust 
responsibility theoretically ought to be perfect, it at least 
ought to be thoughtful and comprehensive. But in the instance 
of 28 USC Section 2415 it was neither. To the contrary, from 
1972, through the morning of December 16, 1979, Administration 
policy was in disarray, irrational and selective. To be simple 
and accurate, the federal attempt to identify, document, 
investigate and research 28 USC Section 2415 causes of action
has failed.

Substantial Indian rights shall be either unnecessarily 
lost or more difficult to secure on April 2, 1980, if the 
statute is allowed to lapse. To assist the Committee, tribes, 
individuals and, later, federal judges, the record ought 
clearly to state the reasons the federal Indian trust responsi­
bility was breached in the instance of 28 USC Section 2415.

-1-
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♦ 1 First, a rational, comprehensive policy to comply was not
2 written and communicated. Second, oversight was lacking.
3 Third, few personnel were assigned to complete the task.

* 4 Finally, importantly, a conflict of interest limited
5 and distorted participation by federal employees. To be specific,
6 it is difficult to separate federal employee impropriety from
7 28 USC Section 2415 liability in two respects. First, federal
8 employees were frequently responsible for the transactions which
9 deprived tribes and individuals of their rights. Second, any
10 28 USC Section 2415 suit filed late in the fall of 1979 may be
11 interpreted to imply a lack of action, information and judgment
12 by federal employees from 1972, through the fall of 1979.
13 Dialogue concerning 28 USC Section 2415 tends to be an
14 essentially misleading inquiry on^extending the limitation

15 time. The more "critical point must not be missed; 28 USC Section

16 2415 is merely a crystal clear example of a federal Indian

17 right which appears on paper but disappears in reality.

18 The information acquired by NAILS from tribes,

19 individuals and federal employees throughout the nation is

20 fairly consistent. The Administration has had, except in a few

21 instances, neither the intent nor the personnel required to

22 testify accurately to the Committee that it has discharged its

23 federal Indian trust responsibility in a timely, thoughtful

24 and comprehensive manner.

25 Consequently NAILS supports an amendment to 28 USC
26 Section 2415 which extends the limitation time through
27 April 1, 1983, which specifies that personnel independent of
28 Interior and Justice are to complete the task and which specifies
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TESTIMONY BEFORE SENATE OVERSIGHT

COMMITTEE CONCERNING 24 15  CLAIMS

My na me i s  J o s e p h  J .  B re c h e r . I  am an  a t t o r n e y ,  in  

p r i v a t e  p r a c t i c e  i n  O a k la n d , C a l i f o r n i a ,  s p e c i a l i z i n g  in  

n a t u r a l  r e s o u r c e  and  e n v ir o n m e n ta l  la w . Fr om  19 71  th ro u g h  

19 7 4 , I  was  an  a t t o r n e y  w i th  th e  N a t iv e  A m eri can  R ig h ts  F und .

T h is  p a s t  summer an d a u tu m n , u n d e r  a s u b c o n t r a c t  w i th  

C a l i f o r n i a  I n d ia n  L e g a l  S e r v i c e s ,  I  s u p e r v i s e d  a te am  o f  s i x  

r e s e a r c h e r s  i n  a  p r o j e c t  t o  i d e n t i f y  and  docum ent t r e s p a s s  c la im s  

in  S o u th e rn  C a l i f o r n i a ,  w h ic h  w o u ld  b e  e x t i n g u i s h e d  p u r s u a n t  t o  

25  U .S . Co de  §2415 . I t  was  one o f  t h e  m o st f r u s t r a t i n g  e x p e r ­

i e n c e s  in  my p r o f e s s i o n a l  c a r e e r .  T he p o t e n t i a l  sc o p e  o f  th e  

i n v e s t i g a t i o n  was  h u g e , w h i le  th e  am ount o f  ti m e  and  r e s o u r c e s  

we w e re  g iv e n  was  t o t a l l y  in a d e q u a te  t o  th e  j o b  a t  h a n d . As 

a  r e s u l t ,  o u r  i n v e s t i g a t i o n  and  d o c u m e n ta t io n  was  s e v e r e ly  

d e f i c i e n t  i n  th o r o u g h n e s s .

T h e re  a r e  many c a t e g o r i e s  o f  p o s s i b l e  c la im s  r a n g in g  o v e r  

s e v e r a l  a r e a s .  L ands t h a t  sh o u ld  b e lo n g  t o  th e  t r i b e s  h a v e  

b e e n  o m it t e d  b e c a u s e  o f  s u rv e y  e r r o r s  , o r  h a v e  b e e n  co n v ey ed
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unlawfully, without proper documentation, or other documentary 
irregularities, or by purported prescriptive use; unlawful *
removal of alloted lands from trust; unlawful use of Indian 
lands for rights of way for roads, power lines, irrigation 
ditches; pipelines, and other utilities; or unlawful appro- »
piation of Indian natural resources were the major possibi­
lities .

The task we were assigned was to investigate all of these 
possibilities for each of the 31 reservations in Southern 
California, comprising hundreds of thousands of acres. The 
documents concerning these lands on file at the BIA Riverside 
office comprised tens of thousands of files and millions of 
documents, some of them going back a century or more. In 
addition, as we learned to our sorrow, the local BIA document­
ation had almost none of the original records on land trans­
actions. They were scattered over a half dozen federal 
repositories in California, Oregon, Washington, D.C., and 
Maryland. For many types of claims, it was necessary to check 
three or more of these locations in sequence. Often enough, 
the administrators of the archives had no idea whether the 
document was in their custody or where else to look if it was 
not. Document search and retrival facilities at many of 
these archives vere inadequate for the number and types of 
documents we needed to look at.

Thus, we had to rely on a skimming technique. One of 
the largest potential claims we found was initiated because
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on e o f th e  r e s e a r c h e r s  happen ed  to  g la n c e  a t  a p a ra g ra p h  in  a 

tw e n ty -y e a r o ld  l e t t e r ,  f i l e d  in  th e  m id s t o f a s t a c k  o f 

co rr e sp o n d e n c e  g o in g  back  to  190 1.  I  am s u re  t h a t  a th o ro u g h  

comb ing o f th e  f i l e s  w ou ld  y i e l d  many mor e c la im s .

To make th e  ta s k  ev en  mor e d i f f i c u l t ,  we w er e lo o k in g  

f o r  i r r e g u l a r i t i e s  who se  n a tu r e  c o u ld  n o t  be p r e d ic te d  a t  th e  

b e g in n in g  o f ou r s e a r c h . We s t a r t e d  o u t w it h  no  id e a  o f w her e 

to  lo o k  f o r  p o s s ib le  t r e s p a s s e s .  I t  to o k  a few  wee ks  to  g a in  

en ou gh  f a m i l i a r i t y  w it h  th e  m a te r i a l s  ev en  to  f i g u r e  o u t how 

to  o rg a n iz e  th e  do cu men t s e a rc h  e f f e c t i v e l y .  As i t  tu rn e d  o u t 

we le a rn e d  ab o u t two  e x c e l l e n t  p o t e n t i a l  so u rc e s  f o r  p o s s ib le  

c la im s  o n ly  d u r in g  th e  l a s t  wee k o f o u r c o n t r a c t ,  an d we n e v e r 

d id  g e t to  i n v e s t i g a t e  th em . [ I n  many c a s e s ,  o f c o u rs e , th e  

e x is te n c e  o f th e  t r e s p a s s  w ou ld  n o t be re v e a le d  in  th e  la n d , 

f i l e s ,  s in c e  th e y  c o n s is te d  o f un do cu m en te d u se s  o f  In d ia n  

la n d s ] . Ev en when th e  f i l e s  w er e r e l e v a n t ,  we w ere  u s u a l ly  

fa c e d  w it h  th e  e x t r a  b u rd en  o f i n v e s t i g a t i n g  and p ro v in g  a 

n e g a t iv e  - - t h a t  n e c e s s a ry  doc um en ts  d id  n o t e x i s t .  In  many  

c a s e s , we fo und th e  o n ly  way to  d e te rm in e  w h e th e r a  c la im  

e x is te d  w ou ld  have been  to  h i r e  o u ts id e  e x p e r t s , su ch  as  

s u rv e y o rs , h y d r o l o g i s t s ,  a p p r a i s e r s ,  an d t i t l e  r e s e a r c h e r s .

We f e l t  i t  e s s e n t i a l  to  make an  e f f o r t  to  c o n ta c t  

th e  le a d e r s  and a t to r n e y s  o f  th e  S o u th e rn  C a l i f o r n i a  In d ia n  

ban ds to  e x p la in  th e  n a tu r e  o f o u r work an d to  g e t  le a d s  on 

t r e s p a s s e s .  We re c e iv e d  an d lo oked  in t o  mor e th a n  50 su g g e s ­

t i o n s ,  m os t o f w hic h d id  n o t y i e l d  p ro v e a b le  c la im s , b u t d id

-3 -
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con sum e a g r e a t  d e a l o f  ti m e . I t  was  a ls o  n e c e s s a ry  to  sp en d 

a s i g n i f i c a n t  am ount o f  ti m e on a d m in is t r a t iv e  d e t a i l s ;  c o n fe r - 

ences an d m ee ti n g  w it h  go ver nm en t p e r s o n n e l,  f i l l i n g  in  o f 

fo rm s,  p e r s o n a l i t y  p ro b le m s, e t c . ,  w hi ch  a l l  to o k  up  more 

v a lu a b le  ti m e . ■

I t  so und s l i k e  a m u l t i - y e a r ,  m i l l i o n - d o l l a r  p r o j e c t ,  and 

i t  i s . But  by  te rm s o f ou r c o n t r a c t , we had  o n ly yS on th s to  do 

th e  jo b  f o r  a l l  o f S o u th e rn  C a l i f o r n i a .  Th e r e s u l t  wa s t h a t  we 

w er e b a r e ly  a b le  to  sk im  th e  s u r f a c e  on p o t e n t i a l  c la im s . E very ­

th in g  had  to  be do ne  in  th e  g r e a t e s t  h a s t e ,  so  ou r in v e s t i g a ­

t i o n  o f n e c e s s i ty  was e x tr e m e ly  s u p e r f i c i a l  an d we had  to  su bm it  

in c o m p le te  d o c u m e n ta ti o n , b a se d  o n ly  on th e  m os t p re l im in a ry  

i n v e s t i g a t i o n .  I  know th a t  in  my p r i v a te  p r a c t i c e ,  I  w ou ld  nev er 

d a re  recom mend a c t io n  to  a c l i e n t  on th e  b a s i s  o f  su ch  s u p e r f i ­

c i a l  wor k.

W or st  of a l l ,  th e  c o n t r a c t  d id  n o t a ll o w  f o r  an y fo ll o w -u p  

to  h e lp  th e  s o l i c i t o r ' s  o f f i c e  to  e x p la in  th e  n e c e s s a r i l y  i n ­

com ple te  f i l e s  an d to  h e lp  o b ta in  n e c e s s a ry  f u r th e r  d o c u m e n ta ti o n .

I n s te a d ,  t h a t  o f f i c e  was d e lu g e d  w it h  a m oun ta in  o f  f o ld e r s  and 

t h e i r  a t to rn e y s  to l d  to  wor k them  up f o r  p ro s e c u t io n , c o ld , 

w it h in  two  m onth s,  an d im p o ss ib le  ta s k .  As a r e s u l t ,  I  am i n ­

fo rm ed  th a t  n o t on e o f our c la im s i s  b e in g  rec om me nded  f o r  p r o s ­

e c u t io n , ev en  th ough  I  am su re  t h a t  s e v e r a l  o f  them  sh o u ld  be  

p ro s e c u te d .

As I  n o te d  e a r l i e r ,  we d id  n o t le a r n  o f s e v e r a l  k in d s  o f 

do cu m en ts  w hi ch  a re  f e r t i l e  c la im s so u rc e s  u n t i l  i t  was to o  l a t e

-4 -  •
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to  in v e s t i g a t e .  Th ey in c lu d e  an  a p p r a i s a l  lo g , w hic h d e s c r ib e s  

nu merou s a p p r a i s a l s  b a se d  on t r e s p a s s  c o m p la in ts  s t r e t c h i n g  back  

f o r  d e c a d e s; f i l e s  on mo re  th a n  300  te rm in a te d  r ig h ts - o f - w a y ,  

w hi ch  a lm o st c e r t a i n l y  wou ld  r e v e a l  many  t r e s p a s s e s ;  an d le a s in g  
•  re c o rd s  fo r  some  v e ry  v a lu a b le  la n d . I am a ls o  conv in ced  t h a t

many  o f th e  po wer  l i n e s ,  p ip e l i n e s ,  ro a d s  an d d i tc h e s  w hic h c r i s s ­
c ro s s  so u th e rn  C a l i f o r i n i a  In d ia n  la n d s  do n o t hav e v a l i d  r i g h t s -  
o f- w ay . Th ey  ca n be  sch eck ed  o n ly  by  com pa ri ng  o n - th e -g ro u n d  l o ­
c a t io n s  w it h  BIA r e c o r d s . My r e s e a r c h e r s  had  to  te rm in a te  t h e i r  

a c t i v i t i e s  s t i l l  h o ld in g  a l i s t  o f 25 e x c e l l e n t  le a d s  w hi ch  sh o u ld  
have been fo ll o w e d  up .

I f  2414  i s  n o t e x te n d e d , I b e l i e v e  m i l l io n s  o f d o l l a r s  in  

p o t e n t i a l  c la im s w i l l  be  l o s t  in  s o u th e rn  C a l i f o r n i a  a lo n e . Bu t 

an  e x te n s io n , w it h o u t m ore , wou ld  be  n e x t to  u s e l e s s .  We wou ld  

m ere ly  r e p e a t  th e  p re v io u s  p a t t e r n ;  no  s e r io u s  e f f o r t  to  d eve lo p  

c la im n s wou ld  be  mad e u n t i l  j u s t  b e fo re  th e  d e a d l in e ,  when i t  i s  
to o  l a t e .  T here  m ust  be a c o n ti n u o u s , s y s te m a t ic , p ro p e r ly  fu nded  

e f f o r t  to  s e a rc h  f o r  c la im s  o v e r a t  l e a s t  e ig h te e n  m onth s,  w it h  

a t  l e a s t  a n o th e r  y e a r  f o r  th e  J u s t i c e  D ep art m ent to  develo p  th e  

p o t e n t i a l  c a s e s . T h is  e f f o r t  m ust  be mad e by  in d e p e n d e n t p ro ­

f e s s io n a l s  from  o u ts id e  th e  g o v ern m en t, in c lu d in g  a t t o r n e y s ,  s u r ­

v e y o rs , a p p r a i s e r s ,  t i t l e  s e a r c h e r s ,  and o th e r  e x p e r t s .  The  BIA 
i s  in  no  p o s i t i o n  to  in v e s t i g a t e  i t s  own s te w a rs h ip  o f In d ia n  

a f f a i r s .  The  b u i l t - i n  c o n f l i c t  o f i n t e r e s t  in s u re s  th a t  th e  jo b  
w ou ld  be do ne  w it h  f a r  l e s s  th a n  th e  n e c e s s a ry  z e a l .  N o n th e le s s , 

th e  g o v e rn m e n t' s  t r u s t e e s h ip  r e s p o n s i b i l i t y  co m pe ls  a z e a lo u s  

ad voca cy  o f th e  I n d i a n s ' i n t e r e s t s ,  w hic h me ans n o th in g  l e s s  th an

-5 -
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an  e x te n s io n  o f th e  s t a t u t e  of l i m i t a t i o n s ,  co mbine d w it h  an  

e f f e c t i v e ,  in d ep en d e n t c la im s in v e s t i g a t i o n  e f f o r t .  O th e rw is e , 

th e  p h ra s e  "2 41 5"  w i l l  be  ad de d to  th e  lo ng l i t a n y  o f  l e g a l  

eu ph em ism s w hi ch  hav e been  use d to  d e p r iv e  In d ia n s  o f  t h e i r  

p ro p e r ty  under th e  m a je s ty  o f th e  la w .

-6 -
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Mr. Cha irm an , mem bers  o f  th e  Com m itt ee , my name i s  
C yn th ia  D aven port . I  am an  a tt o r n e y  w it h  E verg re en  L eg al
S e rv ic e s  N a ti v e  Amer ican  P r o je c t  in  W as hi ng to n S t a te .  We *
p ro v id e  s e r v ic e s  to  In d ia n  t r i b e s  an d in d iv id u a ls  th ro u g h o u t 
th e  s t a t e .  We ha ve  an  In d ia n  A dvis ory  Boa rd  to  E verg re en  
L eg al S e rv ic e s  whi ch  t h i s  p a s t  s p r in g  e s ta b l i s h e d  wo rk on 
§241 5 c la im s as on e o f  th e  p r i o r i t i e s  f o r  th e  th r e e  a t t o r ­
ney s in  o u r o f f i c e .

Our  o f f i c e  d id  n o t re c e iv e  fu n d in g  from  th e  Bur ea u o f  
In d ia n  A f f a i r s  to  i d e n t i f y  §2415 c la im s . The  r a m if ic a t io n s  
o f  n o t h av in g  a c o n tr a c t  w it h  th e  Bur ea u w er e t h a t  we ha d 
to  d iv e r t  a tt o r n e y  tim e from  our ongoin g wo rk and had  to  
sc ra p e  up money fro m our a lr e a d y  t i g h t  budget to  h i r e  an  
e x tr a  a t to r n e y  f o r  th e  summer to  work s o le ly  on  §241 5 
c la im s . A d d i t io n a l ly , becau se  we d id  n o t ha ve  a c o n tr a c t  
w it h  th e  Bur ea u and co u ld  n o t th u s  be  c o n s id e re d  Bur ea u 
em plo yee s,  we wer e u n ab le  to  make  a th o ro ugh  s e a rc h  o f  a l l  
th e  f i l e s  to  i d e n t i f y  p o t e n t i a l  c la im s . Our  a c c e s s  to  th e  
re c o rd s  was l im i te d  to  s p e c i f i c  f i l e s  in  s p e c i f i c  c a se s  w it h  
th e  p e rm is s io n  o f  th e  in d iv id u a l  o r  t r i b a l  c la im a n t in v o lv e d .

In  o rd e r  to  g a th e r  th e  c la im s we wen t to  ea ch  r e s e r v a ­
t io n  o r  t r i b a l  o f f i c e  on  re q u e s t  to  mee t w it h  th e  t r i b a l  
c o u n c i ls  o r  gr oups o f  e ld e r s  who f e l t  th ey  ha d c la im s . We 
th en  t r i e d  to  docume nt th e  c la im s th ro u g h  B ure au , C ou nt y,
S ta te  an d a r c h iv a l  r e c o rd s . An obvio us d is a d v an ta g e  to  
t h i s  p ro ced u re  i s  t h a t  o n ly  th o se  wro ng s an d i n ju s t i c e s  
w hi ch  th e  in d iv id u a l  In d ia n  p e rso n  knows abou t an d f e e l s  
a g g rie v e d  abou t a re  i d e n t i f i e d .  The  h id d en  wro ng s o r  th o se  
th e  In d ia n  p e rs o n  d id  n o t know wer e wro ng s go u n d e te c te d .

D e sp it e  th e  l im i ta t io n s  in h e r e n t  in  th e  p ro ced u re  we 
ha d to  u s e , we were a b le  to  i d e n t i f y  a v a r i e ty  o f  c la im s
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in c lu d in g  t r e s p a ss e s  o f  nno  c n r t o r  a n o th e r ,  in v a l id  r i g h t - 
o f- w ay s,  c la im s a r i s i n g  from  th e  i n s t a l l a t io n  o f  dams on 
r i v e r s  an^ .s tr e a m s. and r ip ra p p in g  o f  s t ream s whi ch  cau se d  
t r u s t  la n d s  to  be  w ask edaw av -^ - -

L et me g iv e  you a mo re s p e c i f i c  ex am pl e o f  th e  k in d s  
o f  t r u e  i n ju s t i c e s  to  in d iv id u a l  In d ia n  p eo p le  whi ch  we ha ve  
uncover ed  in  th e  §24 15 p ro c e s s , an d w hi ch  t h i s  Co mmitt ee  
sh o u ld  ke ep  in  mind  as  i t  c o n s id e rs  an  e x te n s io n  o f th e  
s t a t u t e .  In  th e  n o r th e rn  p a r t  o f  W es te rn  W as hi ng to n th e r e  
a re  a numb er o f  a d ja c e n t  p u b l ic  doma in t r u s t  a ll o tm e n ts  
w hi ch  a re  owned by  mem bers  o f  a sm a ll  t r i b e  in  th e  a re a . A 
r a i l r o a d  ru ns a c ro s s  th e s e  a l lo tm e n ts , c u t t i n g  many o f  them  
in  h a l f .  The v a l i d i t y  o f  i t s  r ig h t- o f -w a y  i s  in  q u e s t io n , 
b u t more im p o r ta n tl y , th e  r a i l r o a d  f o r  y e a rs  has e f f e c t i v e ly  
p r o h ib i te d  th e  In d ia n  ow ne rs  o f  th e  a ll o tm e n ts  from  c ro s s in g  
th e  t r a c k s  to  g e t to  t h e i r  la n d . The  r a i l r o a d  has done  t h i s  
by l im i t i n g  th e  nu mber o f  c ro s s in g s  w hi ch  ca n be  b u i l t ,  and 
by  r e q u ir in g  t h a t  th e  c ro s s in g  be  b u i l t  to  r a i l r o a d  s p e c i ­
f i c a t i o n s  a t  th e  In d ia n  la n d o w n er' s  e x p e n s e - -u s u a l ly  s e v e ra l  
hundre d  d o l l a r s .  The la ndow ner  i s  a ls o  re q u ir e d  to  pa y f o r
r a i l r o a d  i n s u r a n c e , .  _____ ____

"In one case  th e  r a i l r o a d  has su g g e ste d  to  th e  In d ia n  
la ndow ner  t h a t  he st ia re  a n o n -In d ia n  n e ig h b o r 's  c ro s s in g  
whi ch  was  a lr e a d y  b u i l t .  The n e ig h b o r  re fu s e d , ev en  th ough 
th e  In d ia n  ow ner o f f e r e d  to  pa y f o r  h a l f  o f  th e  c o s t  o f  th e  
c ro s s in g  and th e  in s u ra n c e . The  r a i l r o a d  s t i l l  r e fu s e s  to  
a ll o w  th e  In d ia n  ow ne r to  b u i ld  a c r o s s in g ,  th u s  p re v e n ti n g  
him  from  u s in g  h i s  t r u s t  la n d .

Our  e x p e rie n c e  w it h  th e  §24 15 p ro c e ss  h as bee n on e o f  
c o n s ta n t f r u s t r a t i o n .  A f te r  th e  l a s t  e x te n s io n  we ha d ex ­
p e c te d  th e  go ve rn m en t to  develo p  a r a t i o n a l ,  sy s te m a ti c  
appro ac h  an d do a th o ro u g h  in v e s t i g a t i o n  o f  i t s  re c o rd s  in
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o rd e r  to  i d e n t i f y  as many c la im s as p o s s ib le .  Vie wer e to ld  
t h a t  ad eq u a te  fu n d in g  wo uld be  made a v a i la b le  to  th e  Bur ea u 
f o r  t h i s  p u rp o se . U n fo r tu n a te ly , in  our a re a  no ne  o f  t h i s  
happen ed.

The Bur ea u was  b ad ly  u n d e r s ta f f e d , u n d erf u n d ed , and 
i ll - e q u ip p e d  to  a d e q u a te ly  a d d re ss  th e  §2415 c la im s p ro c e s s .

R a th e r th an  b e in g  an  ad v o ca te  f o r  In d ia n  c la im a n ts  and 
f u l l y  p e rf o rm in g  i t s  du ty  as  t r u s t e e ,  th e  B u re a u 's  a t t i t u d e  
has bee n on e o f  "p ro ve  i t  to  u s . "  The  B ur ea u has r e q u ir e d  
t h a t  th e  In d ia n  p eo p le  do th e  t r u s t e e 's  wo rk f o r  i t .

The Burea u se n t o u t o b sc u re  n o t ic e s  to  th e  t r i b e s  s t a t ­
in g  t h a t  th e  §241 5 s t a t u t e  o f  l im i ta t io n s  ru n s  o u t A p r i l  1, 
198 0 an d th a t  th ey  an d t h e i r  members sh o u ld  su bm it  t h e i r  
c la im s to  th e  B ure au . The  n o t ic e  was  a on e p ag e , u n in ­
t e r e s t in g - lo o k in g  n o t ic e  s im i l a r  to  th e  hundre ds o f  p ie c e s  
o f  p ap er fro m th e  Bur ea u w hi ch  c ro s s  th e  d esk s o f  t r i b a l  
ch ai rm en  d a i ly .  The n o t ic e  mea nt  n o th in g  to  a la y  p e rs o n  
an d r e fe r r e d  to  a s t a t u t e  w hi ch  a la y  p e rs o n  wo uld n o t u n d e r­
s ta n d  ev en  i f  he  o r  sh e ha d lo oked  i t  up . The s t a t u t e  i s  as  
uncom pre hensi b le  to  la w yers  as i t  i s  to  n o n -la w y e rs . ( In  an  
a tt e m p t to  f u l ly  u n d e rs ta n d  th e  s t a t u t e  on e t r i b a l  a t to r n e y  
d r a f te d  a two p ag e , s in g le  sp aced  l i s t  o f  q u e s ti o n s  w hi ch  th e  
s t a t u t e  r a i s e s  in  h i s  m in d .)

Once th e  In d ia n s  w er e to ld  th ey  had  to  do th e  B u re au 's  
wo rk  by t e l l i n g  th e  Bur ea u wha t a l l  t h e i r  c la im s w ere , th e  
Bur ea u th en  p ro ceeded  to  s e t  u n r e a l i s t i c  d e a d li n e s  f o r  su b ­
m it t in g  th e  c la im s to  th e  Ag en cy . In  A p r i l ,  a n o t ic e  was 
s e n t whi ch  r e f e r r e d  to  May, J u ly  and Aug us t d e a d l in e s . No t 
o n ly  was  i t  c o n fu s in g , b u t i t  was  th e  f i r s t  n o t ic e  we ha d 
re c e iv e d  o f  any d e a d li n e s  to  be  o b se rv ed  o th e r  th a n  A p ril  
1.  19 80 .
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Once  c la im s wer e su b m it te d , th ey  wer e o f te n  r e tu rn e d  
a sk in g  f o r  d o cu m en ta ti on  when  th e  d o cu m en ta ti on  n e c e s sa ry

♦ wou ld  be  fo und o n ly  in  th e  B u re au 's  own r e c o r d s .

When t r i b e s ,  in  an  a tt e m p t to  i d e n t i f y  f o r  th e  Bur ea u 
t h e i r  c la im s an d th o se  o f  t r i b a l  mem be rs,  app ro ached  th e

*  Bur ea u f o r  fu n d in g  f o r  c la im s i n v e s t i g a t i o n ,  th e y  w er e to ld  
no  su ch  fu n d in g  was a v a i l a b l e .  The  P o r tl a n d  A re a O ff ic e  
t o ld  on e t r i b e  t h a t  i t  wou ld  n o t fu nd  a " f i s h in g  e x p e d i t io n ."

The f r u s t r a t i o n  we ha ve e x p e rie n c e d  and th e  la c k  o f  th e  
g o v e rn m en t' s  r a t i o n a l  appro ac h  i s  a p t ly  i l l u s t r a t e d  by  wha t 
I  w i l l  c a l l  th e  G re a t Co mpu ter  C o n sp ir acy . B eg in n in g  in  
th e  f a l l  o f  19 78 , s e v e ra l  t r i b e s  in  th e  a re a  t r i e d  to  ob­
t a i n  from  th e  P o r t la n d  A re a T i t l e  P la n t  a co m pute r p r i n t - o u t  
o f  th e  la n d  s t a tu s  r e p o r t s  f o r  t h e i r  r e s e r v a t i o n s . The se  
p r i n t - o u t s  a re  h e lp f u l  in  p in p o in t in g  q u e s ti o n a b le  t r a n s ­
a c t io n s  re g a rd in g  t r u s t  la n d  an d a re  a good  s t a r t i n g  p o in t  
f o r  c la im s i n v e s t i g a t i o n s .  Th ey ha d p re v io u s ly  bee n a v a i l ­
a b le  on r e q u e s t .  Ho we ve r, by  th e  f a l l  o f  19 78 , th o se  re c o rd s  
wer e b e in g  t r a n s f e r r e d  from  th e  t i t l e  p la n t  in  P o r t la n d  to  
a co m pu te r in  A lb uquer que an d wer e u n a v a i la b le . Once  in  th e  
A lb uquer que co m pute r,  th e  in fo rm a ti o n  re m ain ed  u n a v a i la b le  
becau se  th e re  was no  p r i n t - o u t  p ap er f o r  th e  com pute r.  A 
d e c is io n  wa s th e n  made to  t r a n s f e r  th e  in fo rm a ti o n  to  a , 
co m pute r in  F lo r id a .  U n fo r tu n a te ly , how ev er , th e  co m pu te r 
in  A lb uquer que an d th e  on e in  F lo r id a  d id  n o t sp eak  th e  same 
la n g u a g e . The  in fo rm a ti o n  re m ain ed  u n a v a i la b le  w h il e  i t  was  
b e in g  t r a n s l a t e d  in to  th e  F lo r id a  la n g u a g e . I t  was s t i l l  
n o t a v a i la b le  by  May o f  t h i s  y e a r . Our  f r u s t r a t i o n  ov er th e  
co m pute r e p is o d e  was  comp ounded when we le a rn e d  in  J u ly  - 
on e mo nth  b e fo re  th e  A ug us t 1 d e a d li n e  f o r  su b m it ti n g  c la im s 
t h a t  th e  lo c a l  ag en cy  was r e o rg a n iz in g  i t s  f i l e s , th u s  m ak ing 
many o f  th e  re c o rd s  need ed  to  do cu men t th e  c la im s in a c c e s s i ­
b le  to  u s .

4 -
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The se  a re  j u s t  two o f  th e  many h u rd le s  In d ia n  c la im a n ts  
ha ve ha d to  ov er co m e.

I t  i s  n o t o n ly  th e  B ure au , b u t a ls o  th e  S o l i c i t o r 's  
O ff ic e  w hi ch  i s  g iv in g  us  cau se  to  won de r j u s t  how s e r io u s  
th e  U n it ed  S ta te s  ta k e s  i t s  d u ty  as a t r u s t e e .  J u s t  l a s t  
wee k,  an  a tt o rn e y  in  o u r o f f i c e  who i s  h a n d li n g  a p a r t i c u ­
l a r  c la im  f o r  a t r i b e  re q u e s te d  fro m th e  S o l i c i t o r  w ork in g 
on  th e  case  th e  d r a f t  l i t i g a t i o n  r e p o r t  th e  S o l i c i t o r  ha d 
p re p a re d . O th er  S o l i c i t o r s  hav e v o lu n ta r i ly  se n t us  co p ie s  
o f  t h e i r  d r a f t  l i t i g a t i o n  r e p o r t s  on  o th e r  c la im s we ha ve  
su b m it te d , so  th e  re q u e s t  wa s n o t u n u su a l.  Ho we ver, i t  was  
r e fu s e d  - w it h  no e x p la n a ti o n  g iv en . The " d r a f t  l i t i g a t i o n  
r e p o r t "  so on  becam e an  " i n t e r n a l  memorandum" w hi ch  co u ld  n o t 
be  r e le a s e d .  Why wou ld  th e  t r u s t e e ,  who i s  su p p o sed ly  f i l i n g  
l i t i g a t i o n  to  p r o te c t  an  In d ia n  t r i b e ' s  r i g h t s ,  n o t wan t to  
r e le a s e  a d r a f t  o f  h i s  p ro p o sa l f o r  l i t i g a t i o n  to  th e  t r i b e ' s  
own a tt o rn e y ?  The  im p l ic a t io n s  o f  th e  q u e s ti o n  a re  f a i r l y  
o b v io u s .

A noth er  pro ble m  whi ch  h as a r i s e n  and whi ch  we a l l  f o r e ­
saw  t h i s  summer i s  t h a t  th e  S o l i c i t o r ’s O ff ic e  i s  o f te n  
w a i ti n g  u n t i l  th e  l a s t  p o s s ib le  moment to  t e l l  an  In d ia n  
c la im a n t th a t  a p a r t i c u l a r  c la im  w i l l  n o t be  f i l e d .  T h is  
means  th e  in d iv id u a l  o r  th e  t r i b e  has 3 m on ths l e f t  in  w hi ch  
to  f in d  an  a tt o r n e y  to  f i l e  i t  h im s e lf , i f  he h a s n 't  a lr e a d y  
been  fo re c lo se d  by  th e  a p p li c a b le  s t a t u t e  o f  l im i ta t io n s  o r  
i f  th e  amoun t in  c o n tr o v e rsy  i s  n o t enou gh  to  g e t him  in to  
;e d e ra l  c o u r t.

A noth er  s e r io u s  pro ble m  w hi ch  we a re  fa c in g  in  o u r a re a  
i s  a lo c a l  U n it ed  S ta te s  A t to r n e y 's  O ff ic e  w h ic h , from  a l l  
in d ic a t io n ,  i s  n o t v e ry  i n te r e s t e d  in  §24 15 c a s e s . The p e r ­
so n in  t h a t  o f f i c e  r e s p o n s ib le  f o r  re v ie w in g  an d e v a lu a t in g
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th e  c la im s su b m it te d  by  th e  R eg io n a l S o l i c i t o r ' s  O ff ic e  
s t a t e d  to  me in  a r e c e n t  te le p h o n e  c o n v e rsa ti o n  th a t  " f r a n k ly ,  
th e s e  c a se s  d o n 't  ha ve  a h e l l  o f  a l o t  o f  se x  a p p e a l. "  Ex­
p la in  t h a t ,  i f  yo u w i l l ,  to  th e  In d ia n  p e rs o n  t r y in g  to  g e t 
a cc e ss  to  h i s  own la n d  a c ro ss  th e  r a i l r o a d  t r a c k s !

Bec au se  o f  t h i s  e x p re ssed  a t t i t u d e  an d th e  la c k  o f  
ad voca cy  f o r  th e  In d ia n  c la im a n ts  w hi ch  i t  i n d ic a te s ,  we 
u rg e  t h a t  an y e x te n s io n  o f  th e  s t a t u t e  c o n ta in  p ro v is io n s  
f o r  th e  ap p o in tm en t o f  a s p e c ia l  p ro s e c u to r  o r  in d ep en d en t 
co m m ission  to  re v ie w , f i l e  an d p ro s e c u te  th e  §24 15 c la im s 
to  in s u re  t h a t  th e y  a re  a cc ep te d  o r  r e j e c t e d  on t h e i r  m e r i t s ,  
and t h a t  th ey  a re  z e a lo u s ly  pu rs u ed  on ce  f i l e d .  In d eed , 
ev en  i f  no  e x te n s io n  i s  g ra n te d , we s t r o n g ly  u rg e  t h a t  su ch  
an  arr angem en t be  made  p o s s ib le .

T her e i s  a ls o  some concern  t h a t  i f  an  e x te n s io n  i s  
g ra n te d , c la im s w hic h ha ve bee n su b m it te d  p r e v io u s ly  and 
w hi ch  a re  f i n a l l y  ab o u t to  be  f i l e d  w i l l  on ce  a g a in  be  
d ro pped . We u rg e  t h a t  some p r o t e c t i v e  a rr angem en t be  e s ­
ta b l i s h e d  to  in s u re  t h a t  su b m it te d  c la im s c o n ti n u e  to  be  
v ig o ro u s ly  p u rs u e d .

The  Com mitt ee  sh o u ld  be  aw are t h a t  a nu mbe r o f  c la im s 
in v o lv e  co mplex  c a se s  in  w hi ch  th e  p a r t i e s  a r e  s e r io u s ly  
n e g o t i a t in g  an d w hic h a re  n o t r i p e  f o r  l i t i g a t i o n .  B ut,  
becau se  th e  A p r il  1 s t a t u t e  o f  l im i ta t io n s  r a i s e s  s e r io u s  
m a lp ra c ti c e  q u e s ti o n s  f o r  th e  a t to r n e y  in v o lv e d  i f  a s u i t  
i s  n o t f i l e d  by  th e n , th e  a t to r n e y  may ha ve  to  su e . T h is  
w i l l  in c re a s e  th e  c a se  lo ad s  o f  a lr e a d y  o v erb u rd en ed  c o u r t s . 
E x te n d in g  th e  s t a t u t e  wou ld  a ll o w  c a se s  w hi ch  a re  n o t r e a l l y  
a p p ro p r ia te  f o r  l i t i g a t i o n  to  be  s e t t l e d  an d wou ld  re d u ce  
th e  f lo o d  o f  c a se s  w hic h th e  A p r il  d e a d li n e  w i l l  mos t c e r ­
t a i n l y  p ro d u c e .
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As t h i s  Co mmi tte e s u re ly  kn ow s, a t r u s t e e  an d i t s  
em pl oy ee s a re  charg ed  w it h  th e  h ig h e s t  deg re e  o f  c a re  to  
in s u re  p r e s e r v a t io n  o f  t r u s t  a s s e t s  ( in c lu d in g  damage c la im s)  
and a re  c h a rg e a b le  in  an  a c c o u n ti n g  and dam age a c t io n  f o r  
any b e n e f i t s  l o s t .  As t r u s t e e  f o r  th e  In d ia n s , th e  U n it ed  
S ta te s  m us t mee t t h i s  s ta n d a rd . By n o t p ro v id in g  a p ro p e r 
mec hanism  f o r  i d e n t i f y in g  th e  c la im s th e  go ve rn m en t may v e ry  
w e ll  in c u r  a g r e a te r  f i n a n c ia l  l i a b i l i t y  th ro u g h  a b re ac h  
o f  t r u s t  r e s p o n s i b i l i t y  s u i t  th an  i t  wo uld i f  i t  u n d e rt o o k  
to  p ro p e r ly  p ro c e ss  th e s e  c la im s .

I t  i s  c l e a r  to  us t h a t  a p ro p e r  jo b  o f  id e n t i f y in g ,  
docu m en ting an d p ro c e ss in g  §2415 c la im s ca n be  do ne  i f  th e  
go ve rn m en t u se s  a r a t i o n a l ,  sy s te m a ti c  ap p ro ach . We hav e as  
ex am pl es  th e  su perb  wo rk  done by  th e  M in nes ota  S o l i c i t o r 's  
O f f ic e  an d th e  work accom pli sh ed  in  a b r i e f  few  m on ths u nder 
th e  s e v e ra l  L eg al S e rv ic e s  c o n tr a c ts  w it h  th e  B ure au . Be­
c au se  we know a p ro p e r  jo b  i s  p o s s ib le  and becau se  i t  wou ld  
be  a moc ke ry  o f  t h i s  c o u n tr y 's  p r in c ip l e s  o f  j u s t i c e  an d th e  
U n it ed  S ta te s  duty  as  t r u s t e e  to  l e t  th e  s t a t u t e  ru n , le a v in g  
th e  s i t u a t i o n  as  c h a o ti c  as  i t  i s  now , we su p p o rt an  e x te n ­
s io n  o f  th e  §2415 s t a t u t e  o f  l im i ta t io n s  an d u rg e  t h a t  p ro ­
t e c t i v e  p ro v is io n s  be  in c lu d e d  w hi ch  a d d re ss  th e  co n ce rn s 
e x p re ssed  by  a l l  o f  us h e re  to d a y .
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Introductory Proviso

At the outset please note that California Indian Legal 
Services (hereinafter CILS), was informed at the very last mo­
ment of the opportunity to present testimony before this com- 
mittee. Consequently, the discussion of 2415 concerns herein 
is merely a general descriptive overview of our concern.
Therefore we request that we be allowed to reserve the right to 
provide the committee with a more detailed supplementation of 
the matter herein presented.

Background re; Why CILS became involved in assisting
the Bureau of Indian Affairs in the investigation of
2415 claims in California.
In late June of 1979 CILS discovered that only ten (10) 

2415 claims had been identified by the Sacramento Area Office of 
the Bureau of Indian Affairs for potential prosecution. (See 
Exhibit A attached hereto obtained from the Solicitor's Depart­
ment, Washington D.C. documenting claims identified throughout 
the state. The notion that only ten claims were identified was 
incomprehensible to us given the following factors: (1) first 
hand input of multiple 2415 related concerns obtained from 
communications with various allottees and tribal representatives; 
(2) the fact that there are more than 100 Indian tribes in 
California scattered over a vast amount of land; (3) the nature 
of the manner in which trust land was acquired in California i.e., 
by various executive orders in other than a unitary fashion;
(4) the lack of coherent administrative jurisdiction by the BIA
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over Indian land and in some instances overlapping jurisdiction.
CILS' concern with the small number of claims identified 

in California was further reenforced upon being informed in 
mid-June of an August 1, 1979, administratively imposed, cut-off 
date for the submission of 2415 claims. (See Exhibit B, p.2 
attached hereto i.e. memo of February 1, 1979 from the Acting 
Director of Trust Responsibilities). Since by its term, the 
statute allows for the filing of claims up and until April 1, 1980, 
CILS was concerned that many members of the California Indian 
community, not on notice of the administrative cut-off date, 
would have their claims go unaddressed.

History of CILS 1 undertaking to assist the
BIA in 2415 claims indentification.

Between July 9, 1979 and July 20, 1979, on its own 
initiative, undertook to negotiate a contract with the Sacramento
Area office of the BIA to assist in the 2415 claims identification
process. Although CILS signed off on the contract by July 26, 1979, 
our involvement in the project was not triggered until after 
August 6, 1979 the date on which the Bureau of Indian Affairs 
finally entered its signature to the agreement.

By the term of the contract CILS was allowed beyond the 
August 1, 1979, administratively imposed cut-off date to identify 
and submit 2415 claims. During this period CILS researchers were 
pruportedly to be given the same access to Bureau files as BIA 
employees. Under each understanding, CILS agreed to attempt to
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search through the individual allotment files and tribal land 
files in the state to look for evidence in those files support- 
ing further 2415 claims. Moreover, during its negotiating with 
the Bureau, CILS was also asked to assess the extent of the
forced fee patent problem throughout the state. (Even though, *

as of the time of the contract, neither the Soclictor's office 
nor the Justice Department did knew how they were going to 
resolve the prosecution of forced fee claims). Briefly, forced 
fees are issuance of a fee patent prior to expiration of the 
trust period without application and valid competency determin­
ations .

As per the terms of the agreement with the BIA, CILS 
fielded a team of 24 researchers and two attorney coordinators, 
and designated from our own staff a 2415 coordinator in each of 
the CILS offices throughout the state. However, since the 
contract was not fully executed until August 6, 1979 CILS was 
unable to have our researchers selected, trained and in the field 
until the latter part of August. Researchers in the northern 
part of the state were selected and trained by August 20 and 21st.
Researchers in the southern part of the state were selected and 
trained by August 28th. In a month and a half CILS was able 
to present the Bureau with approximately 700 potential claims.
Given the short time of our contract, thorough documentation 
could not be provided. Problems in supportive documentation 
did not rest solely upon the lack of time, but also were encountered 
due to the total lack of any coherent system of file keeping 
within the Bureau.

-3-
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At the time of negotiating the contract CILS was 
informed that a "uniform" and comprehensive file system 
existed in the state pertaining to Indian land matters.
Such a statement was misleading at best. A given allotment 
file can, and often did, have information in five different 
states, D.C. and nine different physical plants. Fee patents 
are kept in Sutland, Maryland. Trust patents are kept in 
Portland and Oregon. Conveyances made to the Bureau of 
Reclamation are stored in Denver, Colorado. Individual allot­
ment files are partially stored in D.C. and partially stored 
in California. The California storage locations include, but 
are not limited to, San Bruno, Laguna Nigule, Palm Springs, 
Sacramento and Hoopa. In further regard to the sufficiency 
of the data contained within the Bureau file in California, 
note should be taken of certain very alarming statements made 
by BIA employees to CILS 2415 researchers. Specifically, various 
of our researchers were informed that five years ago allotment 
files in California were selectively purged of information.
Thus it is hard to tell whether salient data can be obtained 
from these files without extensive research and investigation in 
the field among the tribes and allottees concerned. Needless 
to say, there was no time to attempt this necessary task within 
the confines of CILS' contract with the BIA.

CILS did seek out potential claims not identified in 
the BIA file search. By the terms of our agreement with the 
Bureau we undertook to solicit and generate claims via a multi 
phased advertising campaign. By the latter part of August CILS

-4-
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bulk mailed 34,000 newspaper/flyers describing 2415 claims and 
highlighting the cut off date to all Indian organizations, 
reservations and rancherias throughout the state. These news­
papers contained claim form, inserts to which could be filled
out and returned to CILS offices for research and submission to *

the Bureau. The newspaper mailing was followed by a second 
mailing in the first week of September of a poster highlighting 
the 2415 information already conveyed. By September 1, 1979 
CILS also distributed a 30 and 60 second public service spot to 
all 60 TV stations in the state, highlighting the October 1 
deadline for 2415 claim submission in California and the avail­
ability of CILS offices throughout the state for aiding in 
claim filing. This is in stark contrast to prior BIA efforts.
By September 6, 1979 CILS also issued both a 25 and 30 second 
public service spot to all radio stations in the state.

Prior advertising of the 2415 claims process in 
California had been misleading i.e. it led people to believe 
they had up and until April 1, 1980 to submit claims. But no 
matter how hard we may have attempted to get the word out con­
cerning the October 1 administratively imposed cut off date, 
it must be emphasized that, given the brevity of our involvement 
under the Bureau contract, the Indian community in California 
was only given a month to digest and respond to the advertisement.

As to be expected with such a short impact period for 
these media efforts, many claims are still coming into CILS 
offices throughout the state, and given the administratively 
imposed cut off date these claims may not be processed as a 
matter of policy by the Interior, or if not as a matter of policy,

-5-
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as a matter of reality in light of time constraints and 
insufficient personnel.

In its short term contract with the Bureau, CILS feels 
that it only touched the iceberg of potential 2415 claims in 
California. And in light of the situation, we can't be sure 
which part we touched. No one from Interior or Justice knows.
They can't know. We do at least know that there are many allot­
ment and tribal land files which we never even got to in our 
research process. Moreover, there is no way that the Bureau 
had the time to intelligently research and analyze the implica­
tions of the claims submitted.

CILS has been informed that of the 700 potential claims 
it identifed, as little as 50 or maybe even 10 may be referred 
for litigation by Interior to the Justice Department, and 
fewer still may past Justice's screen. Based on letters CILS 
has seen, sent from the Bureau, many of these claims appear to 
have been dismissed from consideration on grounds that further 
documentation was necessary. We have also found that this was 
the plight of several claims identified prior to the 1977 extension 
However, if further time could be spent, and resources made 
available, we believe that many of the claims submitted to the 
Bureau can be thoroughly documented and proved.

CILS has been given no feedback on the criteria applied 
by the local Bureau or solicitors' office regarding how they 
determine to reject or pursue a claim. Given the short time 
period the Sacramento solicitor's office has had to review and 
assimilate the claims we presented, we have no assurances that 
arbitrary and capricious standards of review are not being applied.

.. -6-
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To the contrary, we have specific reason to believe, based on 
our involvement in the contract, that Bureau decision making

4had to be cursory and non-systematic.
From the inception of its involvement on the 2415 

claims project with the Bureau, CILS noted the lack of a »
coordinated system in the Bureau office concerning the 2415
process. No rational systematic approach seem to have ever 
been developed by the Bureau or Solicitors office in California.
To adequately and rationally address 2415 problems in the 
State of California, CILS urges the committee extend the 
statute for a three year period, and that as a part of this 
extension sufficient resources and personnel be made available 
to process the claims.

To provide for the active pursuit of 2415 claims we 
believe that an independent team of special prosecutors should 
be appointed to address further investigation and prosecution 
of 2415 claims; particularly, where, as in many cases, the 
issue of a third party liability also includes the government.
(Such as in under-apprasials of timber sales and forced fee 
patents situations).

During our participation in the 2415 contract we heard 
direct statements from BIA and Solicitor's office personnel to 
the effect that claims involving any potential government liabil­
ity would be rejected.
Dated: December 16, 1979

Respectfully submitted,
CALIFORNIA INDIAN LEGAL SERVICES
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E W i B i r  g

IX REPLY Wirtk to :

' " 1

United States  Depa rtm ent  of the In ter ior
BUREAU OF IN DI AN  AFFAIRS 

WAS HING TO N, D.C.  20245

FEB 1 W?o

Memorandum

To : Bureau of Indian  A ff a ir s , Sta tu te  o f L im it a ti o n s  Coord ina tors

From: Act ing D irecto r,  O ff ic e  o f Tr us t R espo ns ib il it ie s

Sub ject : S ta tu te  of  L im ita tions Implementation Program

We assume th a t due to a previous la ck  o f resources th e  f ie ld  o ff ic e s  
have no t completed the cla ims  id e n ti fi c a ti o n  phase wh ich  we recom­
mended, in  ou r Jo in t D irective #1, be completed by December 31 ,  1978.
Ra ther , in  sone areas cla ims id e n ti fi c a ti o n  may on ly  be begin nin g. 
ThTs“ s it u a ti o n  can lead to  a re p e ti ti o n  o f the bo tt le neck which 
caused us to  seek an ex tent ion o f 28 U.S.C. §2415 in  1977. The 
S o li c it o r ’ s O ff ic e  has discussed th is  w ith  us, in d ic a ti n g  gr ea t 
concern .

In  an a ttempt to  fo re s ta ll  such a bottl en eck , the  S o li c it o r  w i l l  d ir e c t 
the S o li c it o r ’ s Offi ce s Coord ina tors to  re fe r a l l  v a li d  case s, ca rr ie d 
on the Janu ary, 1979 cla ims  l i s t ,  to  e ith e r Ju st ic e o r  the U.S.  Attorneys  
no la te r  than Ju ly  1, 1979. The purpose of  th a t d ir e c ti v e  is  to  c le ar 
th e ir  o ff ic e s  so th a t they can then process and re fe r  cl aim s,  id e n ti fi e d  
by us from th is  date for wa rd, to  Jus tic e or the U.S.  A tto rn ey s no la te r 
than November 30, 1979. The November deadline w i l l  a llow  a 4 month lag tim e 
fo r  the f i l i n g  or s e tt lin g  o f a ll  cla ims.  Th is sta gg ered  re fe rr a l procedure 
has been discussed  w ith  Myles F li n t  o f the  Justice Dep artment.

Acc ording ly , I must req uest th a t you immedia tely  f a c i l i t a t e  the meeting 
dead lines  by doing two th in gs:

1) Complete the  requested fa ct ua l st ud ies on 
known cla ims  represented on the  Ja nu ary,  1979 
cla ims l i s t ,  w ith in  the nex t 3 months so  th a t 
the S o li c it o rs  can send these cases to  J u s ti ce  by 
Ju ly  1, 1979.

2) Complete the extended claims id e n ti fi c a ti o n  process, 
by use o f f i l e  searches, in take  forms o r  wha tever ot her  
means, by August 1, 1979.

o f these

,\.O7IO,„

♦
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Nei th er the  S o li c it o r 's  O ff ic e  nor  tl ie  Ju st ice Departm ent can reasonab ly 
hand le, nor assure the proper  le gal prepara tion and f i l i n g  o f claims 
which the Bureau re fe rs  to any S o li c it o r 's  O ff ic e a f t e r  August 1 , 197 9.

Perhaps you r off ic es should issue p u b li c it y  on the  extend ed claims 
id en ti fi c a ti o n  pe riod , making p a rti c u la r note of the  August 1 , 1979 
de ad lin e.  As you know the suggested p u b li c it y , pr evi ously  sen t to 
a l l  s ta tu te  of  lim it ati o n s  co ordina tors? requested th a t  tr ib es  and 
in div id uals  submit th e ir  cla ims by December 1 , 1978.

4



1. ISSUE NUMB ER

109

4.  SOLU TION

8. AC RE FE ET

B. KIL OW ATT HO UR S 10. DO LL ARS  NEE DED

IS . M AN YE ARS FO R SO LU TIO N

17 . D ATE  ISSUE FIR ST D ES CRIBED  (M o. -Y r. )

16. T RIB AL GOVER NMENT P R IO R IT Y  ( 1 . 2 . or  3 ) .

18. KIN O A N D  DA TE  TH IS  A CTI ON (N o. on 5-5 101. Mo nlh *rxl  Y «*r ,

19 . FUTURE  
ACTI ON

(M o.-D l.- Yr. )

20. PROJECT LE ADER S  
AGP L FSP L

R il M M  91 *2. 2/1 9 /7 7

56-4 51 0 - 8 0 - 8

DSPL JPL rp u OTHER



SOUTH DA KO TA  LE GA L SERVICES. INC. 
BOX 727

MISSION. SOUTH DA KO TA  57555 
605-856-4444 

December 12, 1979

Hon. John Melcher, Chairman 
Senate Select Committee on Indian Affairs 1202 Dirksen Senate Office Building Washington, D. C. 20510
Dear Senator Melcher:

We would like to submit the enclosed narrative report, correspondence, and Resolution 79-141 of the Rosebud Sioux Tribal Council as written testimony to be incorporated into the record of the hearing to be held by the Oversight Commit­tee on the Statute of Limitations (28 USC 2415) on Monday, December 17, 1979, at 10:00 A.M.
Our program became involved with the claims early this year when I urged the Bureau of Indian Affairs to enter into a contract with us to research and document 2415 claims. We were successful in negotiating a contract for the period March 26 to August 31, 1979, to research and document claims on South Dakota's reservations, including Standing Rock.Prior to our becoming involved, the Bureau had identified only 23 claims since 1977 for the whole Aberdeen Area (North Dakota, South Dakota and Nebraska). During the short period of our contract, our program submitted about 2,600 claims on behalf of South Dakota tribes and tribal members. We have been advised that not one claim has been submitted to the U. S. Attorney for action at this time.
There are nine reservations in South Dakota, and the four largest reservations (Pine Ridge, Rosebud, Cheyenne River and Standing Rock) have approximately 26,000 allotments. Besides the claims identified and researched by us this summer, there are thousands of potential claims currently unidentified. It has been our experience that, although time consuming, the best way to identify claims is by using a systematic method of checking each individual Indian allotment folder in the agency files. It is apparent that in the time remaining, the Bureau of Indian Affairs will not have time to complete documentation of those claims submitted to the Area Office let alone conduct a thorough search of the records in an attempt to identify all potential claims.



Agency personnel of the Bureau of Indian Affairs on South 
Dakota's reservations have indicated that the claims were not 
treated as a high priority locally because agency staff could 
not devote time needed to conduct their day-to-day business 
to identify claims. Additionally, the agencies needed supple­
mental funding to hire researchers who could devote full time 
to the claims. Although monies were made available to agen­
cies in the Aberdeen Area, it came too late for the Bureau 
to do much except contract with programs such as ours who 
were able to devote little of our time to this mammoth task.

We consider the Aberdeen Area's failure to treat the 
claims as a high priority, contrary to directives issued by 
the Assistant Secretary of Indian Affairs, a serious breach 
of the trust responsibility the Bureau owes to its beneficiaries

We urge your Committee to consider the testimony offered 
and to act favorably upon granting an extension of the statute 
of limitations in the interest of South Dakota tribes and their 
individual members.

Sincerely

Anita M. Remerowski 
Director
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•" RESOLUTION 7 9 - 1 'l l

WHEREAS: t h e  R os eb ud S io u x  T r ib e  i s  a f a d e * a l l y  r e c o g n iz e d  t r i b e  o r ­

g a n iz e d  u n d er  t h e  I n d ia n  R e o r g a n iz a t io n  A ct o f  u m e  1 ? ,  1 9 o '- , an d  

WHEREAS: t h e  R os eb ud S io u x  T r ib a lC C o u n c il  i s  t h e  o f f i c i a l  g o v : r n in g

b ody o f  t h e  R os eb ud S io u x  T r i b e ,  and

WHEREAS: t h e  R os eb ud  S io u x  T r ib a l  C o u n ic l i s  aw are  t h a t  C o n g r e ss  u e i

s e t  a d e a d l in e  o f  A p r i l  1 ,  1 9 8 0 ,  b y  w h ic h  t h e  f e d e r a l  govern m en t m us t 

f i l e  a c t i o n s  in  f e d e r a l  c o u r t  on  b e h a l f  o f  I n d ia n  la n d o w n er s  and t r i b e s  

f o r  dam ag es  t o  t r u s t  l a n d s ,  an d

WHEREAS: t h i s  s t a t u t e  d f  l i m i t a t i o n s  h as b een  e x te n d e d  o n ce  fr om  J u ly

1 8 ,  197 7  t o  A p r i l  1 ,  1 9 8 0 , a t  t h e  r e q u e s t  o f  t h e  B ure au o f  I n d ia n  A f f a i r s  

so  t h a t  th e  B ure au  w ould  h ave a d d i t i o n a l  t im e  t o  i d e n t i f y  an d r e s e a r c h  

p o t e n t i a l  c l a im s ,  an d

WHEREAS: a lt h o u g h  t h e  c la im s  w ere  d e s ig n a t e d  a s  a p r i o r i t y  by  t h e  

A s s i s t a n t  S e c r e t a r y  o f  I n d ia n  A f f a i r s  in  1 9 7 7 , t h e  c la im s  h ave n o t  b een  

t r e a t e d  a s  su ch  by  t h e  B u re au  o f  I n d ia n  A f f a i r s ,  A b erd een  A r e a , p a r t i a l l y  

due  t o  t h e  f a c t  t h a t  t h e  B u re au  la c k e d  th e  r e s o u r c e s ,  m o n ie s  an d s t a f f ,  

t o  c o n d u c t  an a l l - o u t  e f f o r t  t o  I d e n t i f y  p o t e n t i a l  c l a i m s ,  an d

WHEREAS: man y c la im s  w e r e . • i d e n t i f i e d  an d d ocu m en te d  by  S o u th  D akota

L e g a l S e r v i c e s  u n d er  c o n t r a c t t w i t h  th e  B u re au  o f  I n d ia n  A f f a i r s ,  b u t  n o n e  

o f  t h e s e  c la im s  h a v e  b een  r e f e r r e d  t o  t h e  U .S .  A t to r n e y  f o r  a c t i o n  a s

y e t ,  an d

WHEREAS: u n l e s s  t h e  s t a t u t e  o f  l i m i t a t i o n s  I s  a g a in  e x te n d e d  by  Co n­

g r e s s ,  th o u s a n d s  o f  p o t e n t i a l  c la im s  w i l l  n o t  be  i d e n t i f i e d ,  r e s e a r c h e d ,  

an d d o cu m en te d , an d t h e r e  w i l l  n o t  be  t im e  t o  p r o c e s s  c la im s  a lr e a d y  

s u b m it te d  t o  t h e  A re a O f f i c e ,  an d

WHEREAS: t h e  S e n a te  S e l e c t  C om m it te e on  I n d ia n  A f f a i r s  i s  c o n d u c t in g

a h e a r in g  on  D ec em ber  1 7 ,  1979  t o  d e te r m in e  w h e th e r  t h e  s t a t u t e  o f

l i m i t a t i o n s  s h o u ld  b e f u r t h e r  e x t e n d e d , an d

4
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WHEREAS: At- s a id  C om m it te e h e a r i n g  t e s t im o n y  w i l l  h e g iv e n  b y  t r i b e s

t h e  B u re au  of I n d ia n  A f f a i r s ,  arid  o t h e r s  in  an  e f f o r t  t o  h a v e  t h e  d e a d ­

l i n e  e x t e n d e d ,  now

THEREFORE BE IT  RESOLVED: t h a t  t h e  R ose b u d  S io u x  T r i b a l  C o u n c i l  u r g e n t ly  

r e q u e s t s  s a id  C o m m it te e , in  t h e  i n t e r e s t  o f  J u s t i c e ,  t o  f u r t h e r  e x t e n d  

t h e  d e a d l in e  s o  t h a t  a l l  p o t e n t i a l  c la im s  o f  t r i b e s  an d i n d i v i d u a l  I n ­

d ia n s  may be  I d e n t i f i e d  an d p r o c e s s e d .

CER TIFICA TION

T h is  t o  c e r t i f y  t h a t  t h e  a b o v e  R e s o lu t io n  7 9 - l* * l w as d u ly  p a s s e d  b y t h e  
T r ib a l  C o u n c i l in  s e s s i o n  D ec em b er  1 2 ,  1 9 7 9 ,  b y  a v o t e  o f  t h i r t y - o n e  ( 3 1 )  
in  f a v o r  an d n one o p p o s e d . Th e s a i d  R e s o lu t io n  w as  a d o p te d  p u r s u a n t  t o  
a u t h o r i t y  v e s t e d  in  t h e  C o u n c i l .  A qu or um  w as  p r e s e n t .

'Hbrman 0 .  V i I s o n
P r e s id e n t
R ose b u d  S io u x  T r ib e

ATTEST:



114

NARRATIVE REPORT 
2415 Claims

At a meeting of Legal Services Indian program directors. *

held in Denver, Colorado January 17-19, 1979, Mr. Harold Baer,
Regional Solicitor's office, Denver, at the request of the 
Indian program directors, addressed the subject of 28 USC 
2415, and the claims falling within this statute of limitations.

The Directors were promised material on the claims from Mr.
Baer at the Denver meeting. This material, together with a 
litigation report, was received the week of February 12.

On February 16th the Director wrote to then Area Coordi­

nator Brewer stating SDLS would like to be of assistance and 

requesting the names of persons assigned to process claims so 
we could meet with them and get some idea where to start and 
how much of our program's resources should be marshalled for
this effort. She also advised him our March newsletter would 
be devoted to educating our clients concerning the nature of 

the 2415 process.
On February 16th, the Director also wrote to Harold Baer,

Regional Solicitor's office, advising him the packet of materials 
had been received and expressing concern with the comparatively 

small number of claims initiated by the Aberdeen Area. She 
also informed Mr. Baer that Joe Brewer had indicated that due 
to a lack of staff his office had not spent much time on the 

project. Mr. Brewer had also indicated that the use of the 

Area's share of the 3.25 million appropriation for the claims 
was under discussion and that a North Dakota firm had been 

mentioned as a possible contractor.

*
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This letter also expressed our program’s wish to be of 
assistance to individual Indians in the filing of claims. Mr.
Baer was advised our March client newsletter would be devoted 
to the process and that our summer intern project would be 
marshalled in an organized claim effort. Further, the Director 
stated she had indicated to him and Mr. Brewer that the Bureau 
might consider contracting with Indian reservation legal 
services programs like ours, with access to summer law school 
students.

The Director also expressed confidence that our clients 
would waive any potential conflict of interest and advised him 
there are no LSC regulations prohibiting such a contract.

The Director concluded this letter by expressing hope 
that a plan of action be developed immediately and that Bureau " 
staff at the local and area levels be mobilized so the Bureau’s 
trust responsibility in this vital area was not abdicated 
through a contracting process.

A meeting was subsequently arranged with the Aberdeen 
Area office on February 27, 1979 in Aberdeen at which time 
the Director outlined for the Area what services our program 
could provide. At this meeting, Larry Burr, of the Ft. Bertholji 
Agency, who had spearheaded the Minnesota claims effort, explained 
how the Bureau, Minnesota Agency, had contracted to get their 
claims filed. According to the Area Office Contract Officer 
the same type of contract could not be approved in South Dakota. 
Although the Area was interested in contracting all of the 
Aberdeen Area, the Director stated that she felt that ethically

2
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our program could only contract for South Dakota reserva­
tions where our offices are located. The meeting ended with *
the Area office requesting that we submit a proposal, and
budget, so contract negotiations could be initiated.

Our proposal for research, investigation and documenta- *
tion of potential claims under 28 USC 2415 was submitted shortly 
thereafter, and we received SF-18, Request for Quotation on 
March 10, 1979. Our bid was submitted on March 20, 1979, the 
contract was signed by the South Dakota Legal Services Director 
on April 9, 1979, returned to the Area office and signed by 
the B1A Contracting Officer on April 18, 1979. The contract 
was for the period March 26, 1979 to August 31, 1979.

The purpose of our contract was "to research, investigate 
and.document claims which fall within 28 USC 2415 in the State 
of South Dakota and to initiate an advertising campaign designed 
to inform all potential claimants in the States of North Dakota,
South Dakota and Nebraska of procedures to follow, who to 
contact, and where to file claims under 28 USC 2415” with our 
program providing all necessary personnel, supplies, materials, 
equipment and facilities required. , . .

South Dakota Legal Services agreed to research, 
investigate and document potential claims identified by the 
Bureau, to conduct an advertising campaign designed to 
inform all potential claimants under 28 USC 2415 in the 
States of North Dakota, South Dakota and Nebraska. The contract 
specified that South Dakota Legal Services would not be required 
to research and investigate claims identified by the BIA after

4
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July 31, 1979 or claims arising after July of 1966; that we 
would not research without specific case by case identification 
claims arising out- of trespass, damage to property, contract 
breach, ineffective certificates of competency, unapproved 

« deed from allottee or heirs, deed or patent from U.S. without
consent of all beneficial owners and swamp land selections; 
that our research and investigation would not include the 
undertaking of surveys, topography, the ordering of formal 
appraisals or title abstracts, on site research in out-of-state 
archives or agencies, or prosecution of claims. The contract 
further specified that we would be notified of all orientation 
meetings conducted by the BIA for their staff on the claims 
process; that we would be notified of and provided with all 
BIA directives, news releases, and memoranda relevant to the 
claims; that the Aberdeen Area Office identify the categories 
of claims other than specific case by case claims to be 
researched in South Dakota, including Standing Rock, no later 
than April 30, 1979; that each BIA coordinator would forward, 
after logging, all claims upon identification and that we would 
notify the local BIA of claims we received independently; 
that South Dakota Legal Services would have access to
relevant document/records of the BIA; that we would involve 
areawide and local coordinators to conduct an orientation 
session for South Dakota Legal Services staff during the 1st 
week of June, 1979, and that we would during the period of 
the contract request information possessed by or available
to the BIA.

4
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We agreed to provide two full-time staff persons for 
planning, advertising, training, scheduling of work assignments,

*
supervision of research, investigation and documentation of 
claims. In addition one staff member in each of our program’s 
seven offices was assigned to answer inquiries from individuals, *
communities and tribes during the months of April, May, June and 
July and to supervise the research of 10 summer law students, 
program-wide, during June and July. The contract also called 
for three consultants (professional abstractor, South Dakota 
expert on water claims, resource person on land/minerals) to 
be used for a total of seven days over the period of the 
contract for orientation and advice on research and investiga­
tion. Lastly, our program was to provide one full-time
researcher for three months.

The final special provision of our contract was that 
"nothing in this contract shall be construed as an assumption 
by the contractor of any trust responsibilities owed by the 
federal government to potential claimants under 28 USC 2415, 
nor bar the contractor from prosecuting any violations of this 
trust responsibility on behalf of an eligible client or clients."

During the month of March, we edited and printed 35,000 
newsletters. The newsletter contained an explanation of the 
statute of limitations, outlined types of actionable claims, 
set out the requirements to document claims, and furnished the 
names of the agency contact person in the three-state area.
Included as an insert to the newsletter was a claim form devised 
by SDLS for use by potential claimants. We also designed and
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printed 1,000 posters.

We obtained the number of boxholders, rural/star route 
and general delivery patrons by form letter addressed to 
postmasters in all cities/towns on and near Indian reservations 
in the three-state area. The newsletter was mailed out the week 
of April 13th, the same week our director returned our signed 
contract to the BIA-AAO. In addition to boxholders, our 
newsletter was mailed to Tribal Chairmen, Superintendents,
Agency Coordinators, Area Office, organizations in the three- 
state area (federal, state, and private) dealing with the 
Indian populace, colleges/schools, Job Service, IHS hospitals, 
prisons, legal services programs in the three-state area and 
programs on reservation such as CAP, CHR, Housing, etc.

The poster was mailed, or taken, to most of the individuals, 
agencies, organizations, and all Legal Services programs to 
which our newsletter was sent. In addition, we requested by 
letter to agencies in the Aberdeen area dated April 30th that 
we be furnished a list of businesses such as grocery stores, 
cafes, etc., located on reservations and frequented by Indian 
people so that we could mail copies of our poster to same.
With the exception of one agency, we never received a response 
to our request.

In addition to the newsletter and poster, we prepared 
public service announcements to be aired by radio/TV stations 
during the months of April, May, June and July. The public 
service announcement was mailed along with a copy of the news­
letter to all of the major TV/radio stations, stations on or

6
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near reservations and most of the other stations in the three- 
state area. Additionally, we also were successful in having 
Bruce Baird, producer of the Indian Hour program, Vermillion, 
devote a portion of his program to the claims. This program
is aired over WNAX, Yankton, South Dakota; KINI, St. Francis, w

South Dakota; KUSD, Vermillion, South Dakota; KEYA, Belcourt,
North Dakota; KESD, Brookings, South Dakota; and KWLS, Sioux 
City, Iowa.

The public service announcement was aired throughout 
the period of the contract. Periodic checks were made to see 
that the announcement was being aired by either calling or 
writing randomly selected stations or by contacting staff or 
other individuals on reservations.

From May 1-4 our two coordinators visited the Bemidji 
Agency to see how their claims project operated. Their 
coordinators stressed the importance of the orientation 
which we were to provide June 4-8 for our staffs summer 
interns, the legal services programs contracting with the 
Aberdeen Area Office, and BIA coordinators. Time was spent 
at the Bemidji Agency learning how to document claims, attending 
a meeting of their researchers and a representative of the 
Solicitor’s office, and observing a meeting between their 
coordinators, Superintendent and representatives of the
Minnesota tribes. We also learned that Minnesota's effort to
have individuals identify claims had been unsuccessful and that 
the only way claims would be identified was a systematic approach 
to researching individual allotment folders. Most evident at

7
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that Agency was the outstanding working relationship shared 
by the contractors, agency and area personnel, and the 
Solicitor's office.

As our summer interns had all been hired by April 18th,
« we planned the June orientation session the second week of

May and mailed the agenda to speakers on the 25th of May.
During this time, we also made numerous calls to the Area 
Office attempting to schedule a meeting between the BIA and 
South Dakota Legal Services staff on a proposed plan of action 
based on what had been observed in Minnesota. On May 9th, 
when it became obvious that possibly another two weeks would 
pass before such a meeting could take place, the Director wrote 
the Area Director about the Bureau’s lack of involvement in 
the claims process and requested that a meeting be held 
immediately. At this time we also submitted requests for 
specific information to facilitate research of claims.
Mr. Baer was furnished a copy of our letter and was also con­
tacted by telephone.

The meeting was held May 15-16 in Pierre with Agency 
Superintendents/Coordinators, South Dakota Legal Services,
Area Office personnel. Solicitor (Aberdeen Area), and a 
representative of the Regional Solicitor’s office. The 
purpose of the meeting was to bring about a clear understanding 
of what the BIA had done and should have been doing on the 
claims, what South Dakota Legal Services would be doing and 
when, and to coordinate a joint plan of action. Since all

8
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the Bureau staff were not familiar with the claims, Mr. Baer 
explained what constituted claims, and our contract was also 
explained to agency staff. Mr. Baer defined the role of the 
BIA as trustee and emphasized that agency personnel were
responsible for identifying claims, that they must find a way •

to do it, and that they must document what they had done. In
response to our request that specific categories of claims be

identified, we were informed that the BIA could not, because
of its trust responsibility, identify specific categories of
claims to be researched - that ALL claims must be researched.

An understanding between the BIA and South Dakota Legal Services 
was reached with regard to SDLS access to BIA records, space/ 

clerical assistance being made available at the agencies for 
our researchers, identification of claims, and the Bureau's 
and SDLS' roles in the claims process.

Funds to carry out identification of claims were a 
source of concern to Agency staff, and they were informed 
money was available for hiring additional employees. They 
were advised to submit budget requests to the Area Office 

outlining staff and monies needed.

Mr. Dunker explained what the priority claims were and 
his deadline for submission of same. (Although we were 

promised at the meeting these claims would be handcarried 
to us, we received the claims in the mail on May 24th.)

The second day of the meeting was devoted to meeting 

individually with agency representatives on what their needs 
were and to coordinating BIA/SDLS plans of action.

4
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The last week of May was spent finalizing details for 
the June workshop, familiarizing one summer intern with agency 
records, etc., and devising methods to document claims. The 
other nine interns arrived June 1.

The workshop was held June 4-8. Speakers covered such 
topics as history of the Sioux land base, diminishment of 
reservations, land descriptions, types of conveyances, defini­
tion of claims and documentation required, water rights, and 
county records/systems. BIA personnel from Rosebud Agency 
participated in the workshop making presentations on types 
of conveyances of trust land, the BIA's requirement for 
obtaining rights-of-way, and Frances Halligan conducted an 
excellent session covering land descriptions.

Actual documentation of claims began orj June 11 and 
continued until August 3 when the summer interns left. 
According to Elmer Newcomb of the Area office 2600 claims 
had been forwarded to the Area at the end of the contract.
Some claims which are more complex or require documentation 
which we have been unable to obtain to date will be 
forwarded in the near future.

The bulk of the claims were Old Age Assistance (OAA) 
liens and rights-of-way (roads, powerline, telephone). Other 
claims submitted included tax forfeitures, tax deeds taken on 
restricted land, forced fee patents issued to allottees less 
than 21 years of age, leasing/grazing violations, and unautho­
rized use of land. Damage estimates were based on the follow­
ing (see attached):

10



1) A chart for the affected counties of acreage farm 
and pasture lands compiled by us from statistics from the 
South Dakota Crop and Livestock Reporting Service. Rental 
value was computed at 4% of average land value. This per­
centage was determined to be an appropriate one by Elmer 
Newcomb, Area Appraiser, based on a 1964 study of fair rental 
value for range land on the Cheyenne River Reservation. Simple 
interest was computed according to percentages supplied us by 
the South Dakota Banking Association.

2) A reclamation schedule based on conversations with 
local BIA roads personnel, private contractors engaged in 
construction projects located in South Dakota and Nebraska 
and Rural Electrification personnel.

Land use was estimated with available leases on the land 
or aerial photos. Where the right-of-way went through cropland 
rental value and easement purchase price figures were doubled.

With the exception of Cheyenne River who had identified 
roads having no perfected rights-of-way in 1977, the majority 
of the rights-of-way claims were identified, researched, and 
documented by SDLS. We also computed damages for all claims 
submitted through our office.

Most of the OAA claims were identified by the BIA using 
a form and system devised by SDLS. The Bureau also assisted 
in documentation of these claims. Individual claims were for 
the most part either identified by individual clients or our
researchers.
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The problems encountered throughout the period of the 
> contract stemmed mostly from the lack of commitment on the

part of the Bureau-to actively get involved in the 2415 claims 
process, particularly in thie area of identification of claims.

** With the exception of the Yankton Agency, the Bureau identified
very few claims for our researchers. Thus, because we were also 
identifying claims, our research and documentation efforts were 
hampered.

Although Area Office staff were pleasant and willing to 
assist, we experienced some delays in getting information and 
documents. In addition, monies to hire additional staff at 
the Agency level weren't expedited as promised at the Pierre 
meeting. We were never able to establish a good work'‘relation- 
ship with Area Office staff, attributable for the most part to
the fact that we had to deal with several different coordinators
throughout the period of the contract.

The Agency staff, on the whole, didn't treat the claims as 
the priority Washington had repeatedly emphasized they were 
to be. There were BIA employees at each Agency who provided 
valuable assistance, but for the most part it was a "didn't 
help - didn't hinder" situation. Given the fact that there 
was so much to do and so little time in which to do it, we 
could have used every Bureau staff member the Coordinator 
could have made available and still missed many claims.

We experienced difficultjin documenting claims referred 
to us as "priority claims" in that the claims were received 
later than promised, without folders and pleadings and in no
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order. Many of the claims had been dismissed, some were 
post-1966 claims, and one didn’t relate to South Dakota.
Most of these claims have been sent back to the Area Office. 
Some require further work.

According to reports of our researchers, the condition 
of the rights-of-way files at every agency ranged from 
"absolutely no order" to "chaotic" to "atrocious". The 
existing rights-of-way files at the agencies were of little 
or no use to our researchers. The files were found in boxes 
on top of files in the vaults, in the attic at one agency, in 
no particular order in file drawers, or missing altogether. 
This, coupled with the fact that the computer printout on 
rights-of-way (represented as perfected ROW) was inaccurate, 
made the task of identifying unperfected rights-of-way 
burdensome.

Some or all 1IM ledger sheets were missing from Wagner,
Ft. Thompson, Lower Brule, and Sisseton. This accounted for 
incomplete documentation of OAA liens at these agencies.

Contents of allotment folders were looseleaf and in no 
particular order at the agencies. Some were missing - although 
they probably could have been located elsewhere in the agency. 
It was noted that these folders are not always returned to the 
vault or locked in files at the close of each day but are some­
times left on top of desks or file cabinets at some agencies.

Plat books at some agencies are frayed and/or torn, and 
we would recommend that provision be made to protect these 
with plastic or some suitable material that can withstand the



constant use.
A and E cards are sometimes incomplete (dates of 

birth/death/probata), inaccurate (birth dates, etc.; convey­
ance information), or missing. The importance of recording 
cannot be stressed enough, and it would be to the benefit of 
the Bureau if a position was established at each Agency so 
that one trained person would be responsible for all recording. 
There is no comparison between the Bureau's records and the 
records kept by the Counties.

We were never able to obtain copies of the land indexes. 
When we were informed by the Minnesota Agency that the land 
index was vital for the documentation of claims, we requested 
same from the Aberdeen Area. We were informed the indexes
would arrive too late to be of any use to us.
Areas Requiring Research:
A. Railroads - This is a major area that should be checked 

by the Bureau for possible claims, specifically whether 
persons were paid for the right-of-way. Railroads are 
now abandoning track all over the State. Care should be 
taken to check and see which land should revert back to
the Indian owner and that such land is restored. We have 
learned from the attorney for the S.D. Public Utilities 
Commission that railroads are presently selling land taken 
for easements without clear title.

Although we requested copies of easement documents 
from the Aberdeen Area Office, we were told that particular 
file contained hundreds of documents making it difficult



to copy. We specifically requested only those documents 
granting the easement and to date have not received this 
information.

We were able to ascertain from some A and E cards 
at Rosebud Agency that allottees would sell outright 
to the railroad, for example, 15 acres or lots, and the 
compensation received would be noted. This led us to 
believe that perhaps rights-of-way granted to railroads 
didn't convey the land as there were no notations on A 
and E cards. Furthermore, using the one document sent 
us on railroads from the Area Office concerning the track 
running from Winner to Wood, and checking IIM ledger 
sheets from those allottees having signed consents, we 
were able to determine that only one heir received compen­
sation.

Inherited Indian Land Deeds and Non-Competent Indian Deeds
An investigation should be made into these types of 

land transactions. Thousands of acres went out of trust, 
especially during the period from 1902 to 1910, and was 
for the most part purchased by a small group of individuals

We learned at Rosebud that there was a land fraud scheme 
during this period and that the Agent was subsequently 
dismissed from the service (in May of 1909) as was the 
Commissioner of Indian Affairs. We also noted, while 
reviewing OAA liens from Sisseton that one of the men 
involved - or a man with an identical name - was later 
the Superintendent at Ft. Totten Agency in 1946. This
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man, after having purchased whole sections of land at 

#  one time, opened the Rosebud Real Estate Company in
1915, and, judging from purchases made, probably did a 

large volume of business.
We observed that there was a notable disparity between 

the values placed on lands by the Bureau (frequently much 
lower) and the valuation done by counties for purposes of 
taxation. Supposedly the Bureau's valuation was more 

accurate as an appraisal complete with an on-site visit 
to the land was made while county valuations do not 

represent the fair market value of the land as no appraisal 
is made. Their valuation was merely an assessment based 

on the value of similar land in the county and was strictly 
for taxation purposes. While the counties were being 
organized in the first part of the century and may have 

assessed lands at a higher rate in order to collect more 

taxes to support their governments, these same lands were 
sold for as much as thousands more within one-two years 

after purchase by these same groups of men. Also, given 

the fact that the counties were opened up to homesteading 
during this period, and those individuals unsuccessful in 

getting one were vying for available lands and paying 
competitive prices, it is conceivable that allottees 
received less than fair market value for their lands.

This seemed to be the prevalent situation on most, and 
perhaps all, of South Dakota reservations.

16
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Another indication that Indians did not receive fair 
* market value for their lands was that it was common

A
practice to publish the appraised value in the local 
paper. Allottees often times received as little as $50 
above the appraised value.

Set out below are some of the many irregularities noted in 
these transactions:

1) Probates weren’t done in a uniform manner. There 
seemed to be two different methods used, i.e. by affidavit 
and by county court proceedings initiated by non-Indian 
purchasers. Some files contained "Affidavits as to Lawful 
Heirs", and one file we saw had copies of the county court 
proceedings. Secretarial approval was evidently not always 
given for these findings. In fact, in one case at Wagner, 
the Secretary disagreed with the county court findings. The 
land had already been sold, and there was no indication in 
the file that the Bureau attempted to set aside the deed.

Although we were advised by Mr. Dunker that no probates 
of Indian estates should have been done in State courts after 
the June 25, 1910 Act, we noted in Mellette County records 
that one Abbie Carpenter was petitioning to probate Indian 
estates in 1911.

2) Land was sold when only one bid was received.
3) There were numerous instances at Rosebud where 

witnesses would sign trust patent receipts for allottees 
and then note "his(her) x mark" when the allottee would be
a member of the opposite sex. Fee patent receipts were many

17
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times done in the same manner. Using this method, con­
ceivably an individual could have his land disposed of 

without his knowledge.
4) Many of the original receipts remain in the files 

at the Agency instead of being forwarded to Washington as 

required.
5) Some trust patent receipts were signed (Rosebud, 

and possibly elsewhere as some of these purchasers were on 
other reservations as well) by non-Indian purchasers and 

the trust patent receipt would be dated after the deed had 
been approved. In some cases, the receipt for the deed to 
the non-Indian purchaser was dated and signed the same day 

as the receipt for the trust patent.
The deed receipt indicated approval of the deed occurred 

prior to receipt of the trust patent.
6) Some folders contained two different trust patent 

receipts - original and copy - for the same tract of land.
Both would indicate different dates of issuance of the trust 
patent and of the date of receipt. Additionally, one receipt 

would be signed by the purchaser and the other signed by the 

allottee or for him/her by one of the witnesses.
Files relating to these transactions contained little 

more than the trust patent receipt, fee patent receipt, and 
sometimes letters dated, for example, 1917, 1924, or 1932 

from someone wanting to lease the land, or to perfect title 

by getting copies of the determination of the Secretary in the 
matter of the estate. One file contained a lease drawn up
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for the signature of the Superintendent, on behalf of the 
heirs, to one tract sold before 1910. In the upper left

A
hand corner of the lease form was an I.O. file number and
the date "12-29-17", which was one of the dates numerous 
Rosebud allottees received forced fee patents. However, 
the lease was not completed.

A and E cards have very sketchy information on these 
transactions. Many have no dates of birth/death/probate 
indicated. The notation may simply be "Deeded" and the 
date. ‘

In more than one instance, the purchaser would sign the 
trust patent receipt, for example, in February, 1908, and 
then sign the receipt for the deed in December, 1908, sup­
posedly as successful bidder on the land. The land was 
allegedly advertised and bids received between those months.

7) Some original trust patents are contained in the
files.

8) Non-Indian purchasers were petitioning state court 
for letters of guardianship to sell minors* land. It was our 
understanding that the Superintendent was authorized to sign.

9) There were no witnesses to many signatures and in 
numerous instances, the handwriting in signatures differed 
on the trust patent receipt, fee patent receipt, and other 
documents or letters, and the spelling of names varied.

10) Some allottees supposedly conducted their business 
by using a thumbprint, a mark (x), or their signature, all
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within the same period of time.
* In some instances, allottees protested they received

less than the purchase consideration. It appeared that some 
of the non-Indian purchasers worked through middlemen, usually

*■ mixed blood Indians, and although the money would be deposited
in a local bank by the purchaser, it didn't always end up in 
the hands of the allottee.

11) Mineral rights of allottees/heirs were not protected 
by the BIA in that none were reserved unto the grantors. Although 
not much, if any, consideration may have been given to the 
protection of these rights at that point in time, it would be 
an important issue now.

Based on the above observations, we requested some of 
the files on these transactions from Washington. We were 
promised we'd receive the files before September 30th.
C. Tribal Land Enterprise, Rosebud Sioux Tribe - Hr. Dunker 

indicated that tribal immunity from suit without consent 
would make recovery against the tribe and TLE on claims 
difficult. However, we believe the problems associated 
with TLE should be thoroughly investigated and we would 
like a response from the Bureau indicating their position 
with regard to each of those potential claims so we can 
advise our clients.
1) Revaluation of TLE certificates. TLE By-laws 

require that certificates be revalued each year. This was 
not always done (see attached) and any shareholders who sold 
certificates during a period of time they hadn't been revalued
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may have suffered losses.
2)  Dividends - TLE By-laws provide that dividends be 

paid to shareholders annually. This has not been done, 
according to the information we have received, since the
1950’s. . *

3) Rights-of-way damages - Although consents of assignees 
were obtained in numerous instances, they have never shared in 
the compensation paid for rights-of-way (telephone, powerline, 
road). It would seem assignees would have claims for one-half 
of the compensation paid to and received by the Tribe.

4)  Assignments made for sub-marginal land which were 
later cancelled or revoked and for which no certificates were 
deposited to the credit of assignees or lieu land assigned.
D. Forced Fee Patents - We were never successful in having

•the Bureau identify forced fee patents for us. We did 
receive some information on Crow Creek and Lower Brule 
allotments on July 31 from Washington, followed by copies 
of some of the information we had requested. However, 
there remain to be identified at every Agency forced fee 
patents which may have been forfeited for taxes. When the 
Declaration of Policy of April 17, 1917 went into effect, 
the names of allottees, together with their allotment 
numbers and descriptions of their allotted lands, were 
sent to the Commissioner. These lists can be used to 
identify policy patents and are available from Washington.
(Washington indicated to us, in response to our request 
for certain 1.0. files, that these were policy patent
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files and they were hesitant to copy them.) Considerably 
more work will be required to identify forced fees issued 
to heirs. The county records search and computation of 
damages will need to be done also.

E. Lands Taken for Taxes While Still in Trust Status - We 
learned from a private abstractor in Tripp County that she, 
in the process of completing an abstract, had found an 
instance where the County had taken trust land for taxes.
She stated that during one period (about mid-forties to 
mid-fifties) the County Auditor had placed on the tax 
rolls all lands affected by probate, etc. Although the 
land in the case she referred to was subsequently recovered 
for the allottee she believes there are many more such
cases.

F. Claims involving water rights, contract breach, removal of 
natural resources, placing structures on trust property, 
trespass, unauthorized use of trust property, damage to 
structures, and any other actions involving title to land 
remain virtually untouched and remain to be identified by
the Bureau.

Recommendations;
Based on our observations during the period of the contract 

we recommend the following:
1) That the Bureau undertake whatever is required to insure 

that the claims submitted by our program are processed.
2) That the Bureau encourage tribes to seek an extension 

of the April 1, 1980 deadline for filing claims.



3) That the Bureau inform Congress that they were unsuc­
cessful in this claims effort so an extension may be granted 
to identify, research and document remaining claims.

4) That the Bureau initiate identification of all unper­
fected rights-of-way and that action be taken to perfect all 
rights-of-way. Existing rights-of-way files should be put in 
order, together with maps and other supporting documents.

5) That the Bureau improve their methods of recordkeeping 
to safeguard the interests of their beneficiaries, specifically 
with regard to A & E cards and allotment folders.

6) That the Bureau investigate the possibility of obtaining 
additional monies to retrieve and preserve irreplaceable documents.

7) That the Bureau furnish our program with reports on the 
status of individual claimants so we can advise our clients 
accordingly.

8) That the Bureau hire a coordinator to complete work on 
claims submitted by our program and to organize an effort to 
identify, research and document remaining claims. This person 
should preferably be someone not currently working for the B1A 
but familiar with the organization and its functions so full
time could be devoted to the claims. At a minimum, this, person . . 
should possess the following qualifications: 1) knowledge of 
the trust relationship of the United States and Indian people,
2) working knowledge of trust lands, 3) experience in administra­
tion, and 4) writing skills.

Respectfully submitted:
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SOUTH DAKOTA LEG AL SERVICES, INC. 

BOX 727
MISSION, SOUTH DAKOTA S755S 

605-856-4444 
December 5, 1979

Honorable George McGovern 
United States Senate 
Washington, D. C. 20510
Dear Senator McGovern:

We would like to respond to some of the statements made by 
David Harrison in his letter to you of November 9. We are con­
cerned that our congressional delegation will be satisfied that 
the Bureau of Indian Affairs is doing everything possible to 
identify, document and process claims based on Mr. Harrison's 
report, and we don't believe this is the case.

The narrative report we submitted on 2415 claims was 
intended to document activity on the claims in the Aberdeen 
Area and to outline what we felt needs to be done if further 
documentation is to continue. It was not intended as a back- 
stabbing tactic but rather was part of the completion of our 
contract with the BIA as per its terms.

We take issue with Mr. Harrison's statement that our 
staff experienced frustration mainly because of their being 
unfamiliar with the functions of the real property management 
system. When we conducted an orientation session for our 
researchers the first week of June, we had staff from the BIA 
covering the various aspects of real property management. We 
appreciated their participation in the orientation, and they 
did a good job. Our staff had no problem understanding the 
functions of realty —  the problems encountered stemmed mainly 
from the fact that the Bureau's records were unorganized or 
missing, and further that we were unable to get information 
from Aberdeen or Washington that was not available at the agencies.

Mr. Harrison states in his report that additional funding 
was provided to hire staff, but he fails to mention that this 
funding was not received at most agencies until about two weeks 
prior to the August 1 deadline imposed by the Field Solicitor, 
Aberdeen Area. He further states that the Area Office did 
change coordinators on different occasions but that this should 
not have hampered us from carrying out our contract. He does 
not mention that one coordinator took four weeks of annual 
leave during the period from the end of May until the first of

►
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August. The fact that we did have to work with a different 
coordinator on a regular basis did in fact retard our efforts 
because we were continually told we would have to get certain 
information from the Area Office. Additionally, information 
we wanted from Washington had to be requested through the Area.
We found it difficult, and many times impossible, to get neces­
sary information because of the lack of coordination on the 
part of Area personnel.

We were advised on several occasions to come to the Area 
Office to find the information ourselves. We felt this would 
be a waste of valuable time and money because our researchers 
were not familiar with the Title Plant. We believe the Area 
Office could have provided invaluable assistance in documenting 
claims — if the claims had been made a priority.

Our report was intended in part to spur the Bureau to 
reorganization and preservation of their records on Indian 
lands and our legislative representatives to request that Con­
gress extend the statute of limitations under 28 USC 2415 once 
again. We acknowledge that progress, of any type, on the part 
of the Bureau will be slow given the system they currently have 
to work with. The importance of recordkeeping cannot be stressed 
enough. If the Bureau would take the time to organize their 
records, it would be simple, although time consuming, to iden­
tify potential claims. We don't believe the Bureau can do an 
adequate job in the time remaining with the current system.
They are going to have difficulty completing documentation of 
claims already submitted, without doing any further identifi­
cation.

As we set out in the report, of critical importance is 
the condition of the rights-of-way files at all agencies.
Until the agencies in the Aberdeen Area organize these files, 
they will have virtually no way of knowing at the agency level 
which rights-of-way have not been perfected. In 1977, the 
Cheyenne River Agency, Eagle Butte, identified many unperfected 
rights-of-way on that reservation, but nothing further was done 
until we contracted with the Bureau. This was the only reser­
vation in South Dakota where an effort was made to identify 
unperfected rights-of-way. During the period of our contract, 
we were informed by utility companies on the Rosebud Reserva­
tion that it is such a hassle to obtain a right-of-way from 
the Bureau that lines are put in first and then the utility 
company waits for the Bureau to tell them what is owed. This 
is contrary to Bureau regulations and not in the interest of 
landholders. \

We stated in our report that only 23 claims had been 
identified for the whole Aberdeen Area at the time we
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contracted with the Bureau in March. About one-third of those 
claims were South Dakota claims, and of those, several had been 
dismissed by the U. S. Attorney because our Solicitor failed to 
provide documentation requested. One concerning railroads was 
submitted to the U. S. Attorney just prior to the date the 
statute of limitations was to run in July, 1977, and for which 
the Solicitor had apparently issued an erroneous memorandum of 
the law. These claims were referred to us under the provisions 
of our contract as priority claims and were received in no 
order, without pleadings, and with no statement as to what was 
required by the U. S. Attorney to document the cases.

In the seven weeks we had available to research and docu­
ment claims (our researchers left August 3), we submitted about 
2600 claims to the Area Office. We believe this exemplifies 
what can be done when a commitment is made and is in contrast 
with action taken by the BIA (see memo from Superintendent, 
Sisseton Agency, to Area Director in which he states " . . .  
we have searched the files at this Agency and find no valid 
outstanding claims or any irregularities for possible claims.")

The Bureau has failed to identify claims that would be 
relatively simple to document. We learned from researchers in 
another area that lists of Indians who had received forced fee 
patents under the Declaration of Policy of April 17, 1917 were 
available from the Washington office. We found one such list 
at Rosebud Agency containing the names of 47 allottees. We 
requested the BIA to identify the names of all allottees on 
South Dakota's reservations who had received these "policy 
patents". We did receive a partial listing of Crow Creek and 
Lower Brule allottees, and we were to receive the lists for 
Rosebud by September 30. Just two weeks ago, we were told by 
Rights Protection staff in Washington that we would be fur­
nished a list of 250 Rosebud allottees who received forced 
fee patents. Our program has offered to research county 
records on these allotments at no expense to the Bureau. To 
date, we have heard nothing further from the BIA.

The Bureau has decided to pursue old age assistance claims 
against states and those claims have been submitted to the Area 
Office. The BIA has decided not to pursue transfer orders, and 
heirs affected by this decision have only recently received 
notification of the Bureau's decision. They have been referred 
to Legal Services programs in the Aberdeen Area should they wish 
to pursue these claims on their own. The BIA has done little 
or nothing on potential claims against railroads, claims 
involving water rights, or tax forfeitures, among others.

After we had submitted numerous rights-of-way claims to the 
Area Office, the agencies in the Aberdeen Area began sending out



forms, under instruction from the Area Office, to landholders requesting that they sign a consent stating they wanted a suit brought in their behalf, or in the alternative signing a release that would preclude a suit from being brought. Based on what other Areas are doing and information we received from the Regional Solicitor, we understood that it was not necessary to have the consent of landholders prior to the Bureau initiating action. The Field Solicitor, Minneapolis Area, requested information concerning these forms from the Solicitor, Washing­ton (see enclosed), but we are unaware what response, if any, was received by him.
We are concerned that the Bureau will decide not to, or will not have time to, pursue many claims on behalf of their beneficiaries. As of this date, not one 2415 claim has been referred to the U. S. Attorney for action. It is unclear at this point whether the statute of limitations applies only to the federal government —  or to anyone wishing to bring an action. Legal Services programs do not have the resources 

available to bring the number of suits possibly to be generated by 2415 claims.
We urge you to consider our report carefully and to speak with the Solicitor’s office, the Land Resources Division of the Justice Department, and U. S. Attorneys charged with prose­cuting 2415 claims. You will find, I am sure, that little has been done in the past two years to identify and document claims and that any recent, hurried attempts to research claims will not be completed in time for filing let alone thoughtful liti­gation.

Sincerely,

Anita Remerowski 
Director
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k.

Unit ed States Department of the  In terior
OFF IC E OF TH E  SOLIC ITOR  
Office of the  Field Solicitor 

686 Federal Build ing. Fo rt Snelling 
Tw in Citiee,  Minnesota 5S111

IN M A Y  HYYM TO.

RECEIVED

OCT 5 1979

SDLS/Muiion
October 3, 1979

Memorandum

To: Solicitor, Attention: Associate Solicitor, Indian Affairs
Attention: Section 2415 Claims Coordinator

From: Field Solicitor, Twin Cities, Minnesota
Subject: Section 2415 Claims Procedures
■ - ■ ■■ ... -j»
The enclosed copies of letters, affidavits and questionnaires have come
to our attention recently, as they are apparently being utilized in the
section 2415 claims process in other areas. Were they generated in youroffices, and are they being suggested for use nationwide? If this
procedure is being suggested or required for processing section 2415
claims, we are very concerned that claims submitted from our offices might
not be pursued, due to the inability, in most cases, to identify present-
day heirs of allottees who are beneficial owners of the lands which arethe subject of claims. If we will not be able to pursue claims on behalfof the unknown heirs of an allottee, we may as well cease further investigation
and research on all but a very few of our pending claims. On the other hand,if we will be able to pursue claims in such a fashion, the extensive work
involved in preparing and mailing out forms such as this seems a waste
of the precious few months remaining to us. -.'x,
The forms, if we are to utilize then to obtain consents to pursue claims, 
do raise a number of questions. What would the effect be were no response 
to be received from any beneficial owner of a tract? And what would be the effect of receipt of consents from some of the beneficial owners 
of a tract and of releases from others? The forms themselves are sufficiently 
cryptic that they may cause much confusion and misinterpretation among recipients. And there further is no option available to agree to be 
a plaintiff but decline to testify, for whatever reason.
We would appreciate whatever information you might give us concerning 
these forms.

Sincerely yours,

Elmer T. Nitzschke 
Field Solicitor

cc: MAO, BIA w/enclosures
^bcc: Anita Remeroski - no enclosure 

• MRS:vjc

►

56- 45 1 0 - 8 0 - 1 0



SOUTH DAKOTA LEGAL SERVICES. INC. 
BOX 72 7

MISSION. SOUTH DAKOTA 57555 
605 -85 6-4 444

October 2, 1979

Mr. William Benjamin 
Acting Area Director 
115 4th Ave., S.E.
Aberdeen, South Dakota 57401

Dear Mr. Benjamin:
Enclosed find my response to a client who brought ' forms, recently sent out by the Bureau to potential ”2415" claimants,into our office.
I do not feel that the forms adequately inform the claimants of their options in an action. For example, they seem to indicate that compensation and damages are mutually exclusive and preclude negotiations before trial.
The forms also indicate that the claimant must testify in an action brought on his behalf which I believe .in most cases would be unnecessary. The forms are scaring people- off.
I would be interested to know if other areas are using such forms. The Minneapolis area office apparently is not.

Sincerely,

Anita Remerowski 
Attorney at Law

AR: jv
Enclosure



SOUTH DAKO TA LEG AL SERVICES. INC. 
BOX 727

MISSION. SOUTH DAK OTA  57555 
605-856-1444

October 2, 1979

Mrs
P.O. Box W  
Mission, South Dakota 
Dear Mrs. Hunger:

I have put (X’s) where I think you should sign these forms and filled out the forms for you as you requested,I feel you should be compensated for the right of way taken over your land especially since it is not a feeder line to your residence. You should get damages for the trespass, money for the years of illegal use, as well.
Hopefully, the Bureau can negotiate a settlement for you and other land holders before trial. However, even if this case should go to trial you will probably not have to testify. The Bureau can testify that the line crosses your land and that they do not have your consent on file and that the company’s right of way was not Bureau approved as required by federal law.
If you have any other questions regarding these forms please do not hesitate to call.

Sincerely,

Anita Remerowski 
Attorney at Law

AR: jv
Enclosure
cc: William Benjamin
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United States Dep artm ent of the Inter ior
BUREAU OF INDIAN AFFAIRS 

ROSEBUD AGENCY 
ROSEBUD. SOUTH DAKOTA 57570

• IN REPLY REFER TO: 
Natural Resources 

2415 Claims
SEP 2 4 1979

RS-4843 •'

Box 4 ^
Mission, South Dakota 57555

D e a r

A lawsuit to ba filed, in court on your behalf, by the United States 
Attorney in a trepass claim for construction of roads and utility 
lines, requires your attention. This claim will be filed under the 
authcrity-of-28 UiS.C.-A--2415— Statute-of -Limitations.

Please review the attached affidavit. Vfe  have filled in the con­
sent portion of the affidavit. If you are still willing to have 
this suit filed, please sign the consent portion of the affidavit. 
Your signature can be notarized at the Agency Office at no charge.

However if you have no desire in pursuing this matter on  having the 
claim filed, please sign the release portion of the affidavit. The 

■ portion states that you do not want the claim filed on your behalf.

Return the signed affidavit (consent or release portions) and the 
signed and witnessed option form to the Agency Office as soon as 
possible. Wa are enclosing a self-addressed envelope for your con­
venience, this requires no postage.

Enclosures
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/ — * & 7 - 3 ^ 5 - 3 9 1

* d *  ± * * * * * * * * * A P F I £» A V I T

CONSEM'

R S -6 6 4

* * * . *  * * * * *

l , ______  , be i.^g  d u ly  sw o rn , do  here by  B te te  c h n t
che bureau  oT Tn dian  A ff ai rs  . , au;>c<ujrt'<»/3i2 o fh a v in g  bee n  in fo rm ed  by  _____________ _________________________Rosebud Agency,  Rosebud, coutn uek o ta _  , th a t i  m.y iieva a  c la im  f o r  co ne v da m ag es  

w a i r r r  Cner ry-Todd e le c tr ic  Coop ., I n c ., '(REA) .\lssIon, S.D. ba cause of  Ito Ripfct- 
Of-V.'ay o r com pensation pa id  fo r a i s t r ib u t lo n l in e  ac ro ss  Ri-66<l, Charl es Bordeaux 

"Tn.loc.Tent, ae Sc rlb ea  as  cne Fax o:  Se ct io n 25, 4l"f io rch,  Figs'. 29 V.tosc, bch------
P .H ., M ellet te  Councy. ' "

C h a t I  a n  w i l l i n g  Co b e  a  p l a i n t i f f  a n d  t e s t i f y  i n  C h i3  n a t t e r  i f  i t  i s  n e c e s s a r y
t o  b r i n g  s u i t  c o  r e c o v e r  t h e  c o n e y  ow ed  m i .

( S i g n a t u r e  o f  C la im a n t )

COUNTY OF

On t h i s
p e r s o n a l l y  a p p e a r e d -

ACKNOWLEDGEMENT

_d ay  o f _ i n  t h e  y e a r  
en d

,  b e f o r e  me

h i s  w i f e ,  k n o w n  t o  ma t o  b e  t h e  p e r s o n s  d e s c r i b e d  i n  a n d  w ho e x e c u t e d  t h e  f o r e g o i n g  
i n s t r u m e n t  a n d  a c k n o w le d g e d  t o  me t h a t  t h e y  ( h e )  e x e c u t e d  t h e  sa m e a 3  t h e i r  ( h i s )  
f r e e  a c t  a n d  d e e d .

(S EAL)

My c o m m is s io n  e x p i r e s

* * * * * * * * * * * * * * * * * * * * * * * * * * * *  * * * * * * * * * * * * * *

I ,

RELEASE

_ b e i n g  d u l y  s w o r n ,  d o  h e r e b y  s t a t e  t h a t
t h e  a b o v e  AFF ID AVIT  i s  t r u e  b u t  t h a t  I  am  n o t  w i l l i n g  t o  b e  a  p l a i n t i f f  o t  t e s t i f y  
i n  t h a t  m a t t e r  a n d  d o  n o t  w a n t  t o  p u r s u e  my c l a i m  a n d ,  t h e r e f o r e ,  I  h e r e b y  r e l e a s e  
t h e  U n i t e d  S t a t e s  f r o m  a n y  a n d  a l l  l i a b i l i t y  f o r  f a i l u r e  t o  p u r s u e  t h a t  c l a i m .

ACKNOHLEDC!

( S i g n a t u r e  o t  C la im a n t )

COUNTY 0 ? J

On t h i s  
ap p eare d

—d a y  o f
and

i n  t h e  y e a r _____ ,  b e f o r e  me  p e r s o n a l l y
_ , h i s  w i f e ,  k now n t o  me t o

b e  t h e  p e r s o n s  d e s c r i b e d  i n  a n d  w ho e x e c u t e d  t h e  f o r e g o i n g  i n s t r u m e n t  a n d  a c k n o w le d g e d  
t o  me  t h a t  t h e y  ( h e )  e x e c u t e d  t h e  sa m e a s  t h e i r  ( h i s )  f r e e  a c t  an d  d e e d .

(S EA L)

My c o m m is s io n  e x p i r e s
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^Sue No. A-07-345__ ._______

Ple ase  check one of  the follow ing optio ns : 

Dox (1) or  (2) or  (3) o r (4)

f  lo t.  'to- RS-664

/  7 1- Y°u  w ill in g to  gr an t a righ t-of-w ay re troac tivel y and i f  so,

c!o you w ish to he carpensated? .

Do you want tre pa ss  damages with a right-of-way gra nted a t  the 

conclus ion of  the ac tio n.

/  /  1. Do you want tre pa ss  damages and the  (pcwarl ine) (road) or  whatever 

removed.

Co you prefer  ot he r ne go tia tio ns? I f  so,  please  st a te

Check your op tio n,  sign th is  shee t -  have your sig na ture  witn essed by two 

(2) ad ults and re turn , wi th the  completed a ff id av it , in  the enclosed se lf -  

a l  iresse d envelope.

tniNISSi'D:
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U N IT ED STATES 
DE PARTM ENT OF  TH E IN TERIO R 

OFFICE OF THE SOLICITOR 
WAS HING TO N. D.C.  20240

• Received

l S E P  2 1 i979 
,5 ^ /M .u io n

SEP 1 3 1979

Ms. Tina Tiokas in Vermillion
4729 San V icinte Boulevard, #21
Los Angeles, Ca lif orni a 90019

Dear Ms. Vermillion :

This is  in  response  to  your le t te r  of August 15, 1979, to  me reques ting  
background info rmation  expla ining correspondence received from the 
Bureau of Ind ian  A ffai rs  regarding a po te nt ia l claim by hei rs  of 
Mrs. Str ik e o r Large Woman to  Standing Rock Allo tment No. 3030.

This  is  to  adv ise  you th at the  BIA, as par t of  an ongoing tr u s t 
re sp on si bi li ty  claims program, ran  across  the  po te ntial  claim mentioned 
in  the  BIA correspondence  att ached to  your le t te r . In  sum, the  co rre s­
pondence advis es you th a t such a pot en tial  clai m ex is ts  and th a t i t  is  
up to  you to  pursue i t  because th is  claim w il l not  be prosecuted  by the  
United  St at es  on your be ha lf .

I suggest , ther ef or e,  th a t fo r ad di tio na l info rmation  you may co ntac t, 
as  the  BIA correspondence  recorranended, South Dakota Legal Services ,
P.O. Box 727, Mission, South Dakota 57555; or  Mr. M.L.D. Wilson, Bureau 
of  Indian A ffai rs , Standing  Rock Agency, Po rt Yates, North Dakota 5S536. 
These peop le are in  a po si tion  to  a ss is t you in  the mat ter .

Sin cerely,

Thomas W. Freder icks
Associ ate So li c it o r
Division of^ n d u n . A tta rs  .. .
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United States Department of the Interior
OFFIC E OF THE SOLICITOR
ROOM 2 1 1 -F E D E R A L  BUILDING 

P.O. BOX 54 9
AB ER DE EN . SOUTH DAKOTA 57401 received

Memorandum:

Septe m ber 5 ,  197 9 SEP I " ' 91 9

yXS/N--- ’n

To : A re a D i r e c to r ,  B ure au  o f  In d ia n  A f f a i r s

Fro m:  F ie ld  S o l i c i t o r

S u b je c t:  "2 41 5 C la im s" *"U nconse nte d  T ra n g fo r M

We hav e e n c lo se d  and a re  r e tu r n in g  to  th e  B ure au  o f  In d ia n  A f f a i r s  
e ig h t  "2 41 5 c la im s ."  The A s s o c ia te  S o l i c i t o r ,  D iv is io n  o f In d ia n  
A f f a i r s  h a s  by  memorandum d a te d  A ugu st  20 , 1979 , (c opy  e n c lo se d ) 
a d v is e d  t h a t  th ey  w i l l  n o t f i l e  th o s e  c la im s c o n c e rn in g  co nvey an ce s o f  
i n h e r i t e d  a ll o tm e n ts  w it h o u t th e  c o n se n ts  o f  a l l  th e  In d ia n  ow ne rs  on 
r e s e r v a t i o n s  go ve rn ed  by  In d ia n  T r ib e s  o rg a n iz e d  u n d er The In d ia n  R eo rg an i­
z a t io n  A ct (I R A ).  How ev er , p le a s e  fo rw ard  a  l i s t  o f  a l l  c la im s  o f  th a t  
n a tu r e  by  num ber , name an d am ount o f  dam age  f o r  ea ch  r l aim

P le a s e  be a d v is e d  t h a t  t h i s  o f f i c e  recomm ends t h a t  y o u r  Ag ency g iv e  n o t ic e  
to  th o s e  c la im a n ts  an d h e i r s  in v o lv e d  i n  th e  e n c lo se d  c a s e s  i n  c l e a r ,  co n­
c i s e  la n g u ag e  t h a t :

1 . T h e ir  " c la im "  w i l l  n o t b e  p u rs u ed  by  th e  B ure au  o f  In d ia n  A f fa i r s  
in  I t s  r e s p o n s i b i l i t y  as  t r u s t e e ;

i 2 . T h a t y o u r Ag ency  do es  n o t  f e e l  th e  "c la im "  i s  p r o p e r ,  b u t th a t
each  c la im a n t may see k  p r i v a t e  c o u n se l,  b e  i t  fr om  L e g a l A ss is ta n c e  
o r  o th e rw is e , t o  p u rs u e  h i s  (h e r) " c la im '. ';

3 . T h a t i f  th e y  in te n d  to  p u rs u e  t h e i r  " c la im " , th e y  s h o u ld  p ro p e r ly  
s e rv e  an d f i l e  th e  sam e i n  th e  p ro p e r C o u rt  o f  Law b e f o r e  A p r il  1 .  
19 80 . .

*



We f u r t h e r  are  a d v is in g  S outh  D akot a L e g a l S e r v i c e s ,  L e g a l A s s is t a n c e  
o f  N o rt h  D ak o ta , I n c . , an d I n t e r - T r i b a l  L e g a l S e rv ic e s  o f N eb ra sk a 
o f  th e  fo re g o in g ; an d f u r th e r  t h a t  we s u g g e s t th e y  c o n ta c t  t h e i r  c l i e n t s  
an d p ro p e r ly  p u rs u e  t h e i r  c la im s  p r i o r  to  A p r il  1 ,  1980 . Of  c o u r s e , 
th e  l e g a l  b a s i s  f o r  th e  S o l i c i t o r ’s  O p in io n  i s  a v a i l a b le  from  th e  D iv is io n  
o f 'I n d i a n  A f f a i r s ,  U n it e d  S t a t e s  D ep ar tm en t o f  th e  I n t e r i o r ,  O f f ic e  o f  
th e  S o l i c i t o r ,  W ash in g to n , D .C . 20240 “  '  ---- --------

R oger  w. Thom as
F o r th e  F ie ld  S o l i c i t o r

E n c lo su re

c c : R eg io n a l S o l i c i t o r
Mr . Ge orge  B ourg eo is
S ou th  D ak ot a L e g a l S e rv ic e s  •
L e g a l A s s is ta n c e  o f N ort h  D akota , I n c .  
I n t e r - T r i b a l  L e g a l S e rv ic e s  o f  N e b ra sk a , I n c . 
Mr . Sim on S te v e n s , A re a C o o rd in a to r

. * T ender o f f e r  to  L e g a l A ss is ta n c e  O rg a n iz a ti o n s  o f  e ig h t  ”241 5 C la im s"  
i d e n t i f i e d  as  fo ll o w s :

1 .  S ih aazaw in  A ll o tm e n t #301  C la im  No A0 5m 303-0 02 ..
2 . K en net h  Coe K in g ' A 05 -3 03 -0 14  .
3 . Su na  W aa na ta n;  H e ir s  o f Mary

Lo hn es  A l lo t .  #384
4 . Suan. W aa na ta n;  H e ir s  o f Mary

Lo hn es  A 05 -3 03 -0 17  •
,5 . B e n e d ic t B ea r (M atow an ap ey a

A ll o tm e n t No 664 #85 '. 40 5- 30 3^ 08 0
.6 . Jo hn  W ln ne pe g,  A ll o tm en t #1073 A05 -3 03 -0 09

>.7 . Ros a l i e Da nce E ag le  A05 -3 03 -0 09
8 . Jo h n  Guy Adams, Emma Woods Adams

A ll o tm e n t #578 A05—30 3- 09 0
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UN IT ED  STATES f  
<3AR TM EN T OF  TH E INTEK, 

OFF ICE O r  TH E SO LICITOR
OR

• W ASH IN GTO N. D C 20240

AUG 2 0 .I97S
Memorandum • .

To: ' All  Regional and Fi eld  So li ci to rs -

From: S o li c i to r

Subject : 28 U.S.C. §2415 claim s: conveyances of  in he ri te d 
all otm ents pursuant to  the  Act of  Hay 14 , 1948 (25 
U.S.C. S4e3)

In  a March 7,  1978, memorandun the  Twin C iti es  Fi eld  S o li ci to r 
•ca lled  our at te nt io n to  a problem ar is in g in the Minneapolis Area 
of  the  bureau of Ind ian  A ff ai rs  and perhaps elsewhe re. That  is  
the  quest ion  of  what to  do abo ut conveyances of  in he ri te d a ll o t­
ments made in the  19 50 's wi tho ut the  cons ents  of  a l l  the  Ind ian  
owners on re serv at ions  governed by Ind ian  tr ib es  org aniz ed under 
the  Ind ian  Reorganiz ation  Act (IKA). The Act of  Kay 14 , 1948 (2 5 
U.S.C . §45 3) would appea r to  re qu ire  unanimous con sent bef ore  a l l  
in te re s ts  in thos e IKA re se rv at ion alloOne nts can be conveyed.
By wamorandusn of  February 16 , 197 3, the  Acting As soc iate S o li ci to r 
fo r Indi an A ffa irs  requ este d a’l l  Regional and Fi eld  S o li ci to rs  to  
re po rt  on the  number o f conveyances describ ed above which had **:>* 
occu rred  in  th e ir  re sp ec tiv e ar uu s. ie  have receiv ed a .few such 
re po rt s,  but  are  s t i l l  in  nc(!d of  fu ll  re po rts  from a ll  a ffec ted  
are as  in  ord er to  casprchoiid the  scope of  th is  problem.

•In the  meanwhile, I an not goin g to  autho riz e the  tr an sm it ta l of  
li ti g a ti o n  re po rts  to  the  Department of  Ju st ic e fo r the f il in g  of 
law su its  on behal f of  Urose hei rs  wlx> may not have consented to  
th e conveyances of  th e ir  in te re s ts  in  such all otme nts. I f  th er e has 
been any er ro r in  the  making of  such conveyances i t  has been th a t 
of  o ff ic ia ls  of the  Bureau o f Indian A ff ai rs . The pur cha ser s of  
the se  all otm ents appe ar to  have acq uire d them in good fa it h  and fo r 
fa ir  va lue . Indeed, v.e have no reas on to  bel iev e th at  th e hei rs  
whose in te re st s were so conveyed -  with  or  wit hou t th e ir  con sen ts -  
did  not  rec eiv e cre d it  for th e app rais ed value of  those in te re s ts . 
Hence, i t  is  my view, ti n t any grieva nce s in  . thi s reg ard  should he 
pursued with  th is  Department, ra th er  then ag ains t tlie inn oce nt pur­
ch as ers , who include aiong them many indiv idu al Ind ian s and Ind ian  
tr ib e s.  ................

»



Th is problem is  bu t one of  many which have ar is en  as  a re s u lt  of 
the  fr ac tio na te d he irs hi p problem . The refo re, th is  Of fic e in ten ds  . . 
to  add ress  th is. pr ob lem , in  coo pera tion  with th e A ss is ta nt  Se cre tar y 
fo r Indian A ff ai rs , in the  co nte xt of the  gen era l problem of  fra ct io na ted 
ownership of  in he rit ed  al lo tm en ts . Perhaps some le g is la ti v e  remedy i s  
in  or de r. Again, v© nus t have fu ll  re po rts  from each reg ion  and are a 
on the  number of  the se all otm en t conveyances in  or de r fo r us to  unde r-

Leo M. Kr ul itz

cc: A ss ist an t Se cr eta ry  -  Ind ian  A ff ai rs
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IN REPLY REF ER TO-
N at ura l Re source s

U ni te a S ta te s Dep ar tm en t o f t he  I nt er io r
BUREAU OF INDIAN" AFFAIRS ' 

ABERDEEN AREA OFFICE 
115 FOURTH AVENUE S.E.

ABERDEEN. SOUTH DAKOTA 57101

RECSVED -  

AUG 1 £ 8 7 9 .

Ms. A nit a Remerowski
D ir e c to r,  South  Dakota Le ga l S e rv ic es , In c.
P .0 . Box 727
M is sion , South  Da kot a 57555 

De ar Ms. Remerowski:

In  re sp on se  to  yo ur  Aug ust  13 , 1979 l e t t e r  co nc er ni ng  p o te n t ia l  fo rc ed  
fe e  p a te n ts  from  Sta ndi ng Rock , F t.  Thompson, and Wagner Age nc ies.

Due to  th e  sh o rt  tim e re m ai ni ng  in  yo ur  c o n tr a c t I su ggest  th a t  you 
v i s i t  our T i t le s  and  Re cords Sec ti on  to  review  th e  f i l e s  t h a t  ou r 
C en tr a l O ff ic e  ha s r e fe r re d  you  to  th is  o f f ic e  fo r.  Our C hie f o f  th e 
T i t l e  P la n t w il l a s s i s t  you  in  lo c a ti n g  a l l  th e  necess a ry  f i l e s .

I f  a se ar ch  o f  co un ty  re co rd s i s  nec es sa ry  to  make th e  cl ai m  complete  
th en  th e  se ar ch  sh ou ld  be  made.

r
You r c o n tr ac t can  be  ex te nd ed  to  a t  le a s t u n t i l  th e  end  o f  th e  f i s c a l  
y e a r and  pe rh ap s bey ond  i f  i t  wou ld be ad va ntag eo us  to  you  in  f in a l iz in g  
c la im s.  Our co n tr ac ti n g  o f f ic e  in fo rm s me th a t  August 20 , 1979 w il l be  
th e  f in a l  day  fo r  m o d if ic a ti on  o f  a l l  c o n tr a c ts .

I f  we can  be  o f  f u r th e r  a s s is ta n c e  p le ase  l e t  me know.

S in cere ly ,

Act ing A ssis ta n t Area D ir e c to r 
N at ura l Re sources

.C O N S E R V E  
\  AM ER ICA'S 

EN ER GY

Save Ene rgy  and  Yo u Serve America!



SOUTH DAKOTA LEGAL SERVICES. INC. 
BOX 727

MISSION. SOUTH DAKOTA 57555 
605-8 56- 444 4

A u g u s t 1 3 , 1 9 79

A re a  D i r e c t o r  • .
A tt n :  AAO 2 4 1 5  C la im s C o o r d in a to r  
A b e rd ee n  A re a  O f f ic e
B u re au  o f  I n d i a n  A f f a i r s  
1 1 5  4 t h  A v e .,  SE •
A b e rd e e n , S o u th  D ak o ta  5 7 4 0 1

Re : P o t e n t i a l  f o r c e d  f e e  p a t e n t  c la im s  fr o m  S ta n d in g  Roc k,
F t .  Tho m ps on , a n d  W ag ne r A g e n cie s j

D e ar S i r :  , i-

O ur  p ro g ra m  i s  u n a b le  t o  c o m p le te  r e s e a r c h  o n  p o t e n t i a l  
f o r c e d  f e e  p a t e n t  c la im s  f o r  t h e  ab ove r e s e r v a t i o n s  a t  t h i s  
p o i n t  b e c a u s e  we a r e  l a c k i n g  i n f o r m a t io n  fr o m  t h e  B u re au  a s  
t o  w h e th e r  a p p l i c a t i o n s  mad e b y  o r i g i n a l  a l l o t t e e s  a r e  on  f i l e  
i n  t h e  C e n tr a l  O f f i c e .  V e r i f i c a t i o n  o f  t h i s  in f o r m a t io n  i s  
r e q u i r e d  f o r  17 2  f i l e s  a t  W ag ner , 98  f i l e s  a t  F t .  Y a te s , an d  
1 6  f i l e s  fr om  F t .  Th om ps on .

R e q u e s ts  f o r  t h i s  i n f o r m a t io n  h a v e  b e e n  s u b m itt e d  t o  
W ash in g to n  fr om  F t .  Th om ps on  u s in g  I .O . f i l e  n u m b er s a s  we 
w e re  i n s t r u c t e d  t o  d o . On J u l y  3 1 s t ,  t h e  W a s h in g to n  o f f i c e  
te le p h o n e d  o u r  o f f i c e  a t  F t .  Th om pso n a n d  w as  a b le  t o  f u r n i s h  
i n f o r m a t io n  o n  a  nu m be r o f  f i l e s  r e q u e s t e d . We w e n t th ro u g h  
t h e  f i l e s  s u b m itt e d  b y  o u r  F t .  Tho mpson  o f f i c e  an d  e l i m in a t e d  
a l l  b u t  16  o f  t h o s e  c a s e s .  We le a r n e d  to d a y  fr o m  M r.  Th om ps on  
t h a t  Ma ry L o u is e  W il so n  o f  t h e  F t .  Y a te s  A gen cy  h a d  r e q u e s te d  
in f o r m a t io n  a s  t o  w h e th e r  a p p l i c a t i o n s  w ere  o n  f i l e  f o r  a  n u m b er  
o f  c a s e s  a t  F t .  Y a te s . Th e 1 7 2  c a s e s  fr o m  W ag ne r w e re  i d e n t i ­
f i e d  by t h e  B u re au  to o  l a t e  t o  th o ro u g h ly  r e s e a r c h .

We a r e  w i l l i n g  t o  r e s e a r c h  c o u n ty  r e c o r d s  t o  d e te r m in e  i f  
a n y  a l l o t t e e s  l o s t  t h e i r  l a n d s  to  ta x e s  a f t e r  h a v in g  r e c e iv e d  
a  f o r c e d  f e e  p a t e n t ,  a s i d e  fr o m  o u r c o n t r a c t  w i th  t h e  B u re a u , 
an d  i f  th e  B u re au  w i l l  im m e d ia te ly  i d e n t i f y  th o s e  c a s e s  w h ere  
no  a p p l i c a t i o n s  e x i s t .  We w o u ld  l i k e  a  r e s p o n s e  fr o m  yo u by  
F r id a y  o f  t h i s  wee k so  we c a n  p la n  a c c o r d in g l y .

S h o u ld  th e  B u re au  be  i n t e r e s t e d  i n  p u r s u in g  t h i s ,  we w i l l  
im m e d ia te ly  fo rw a rd  t h e  i n f o r m a t io n  r e q u i r e d  t o  r e s e a r c h  t h e s e  
p o t e n t i a l  c la im s .

S i n c e r e ly ,

/ su - t
A n it a  R em er ow sk i 
D i r e c t o r
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SOUTH DAKOTA LEGAL SERVICES. INC. 
• BOX  727

MISSION. SOUTH DAKOTA 57555 
605-856*4444

• August 13, 1979

Mr. Sinton Stevens 
2415 Coordinator
Aberdeen Area Office '115 Fourth Ave., S.E. " . '
Aberdeen, South Dakota 57401
Dear Mr. Stevens:

I am returning the claims the Defenders and the Standing Rock tri,be against Percy Tschider.i „ . ft- • "
We were requested to try and pin down the datesof usage by Mr. Tschider. However, our researchers in • McLaughlin were never able to track down ''Harry Fast Horse" * described in the case summary as a v/itness. It was learned - on August 8, 1979 that the man's name is Harry Swift Horse. :
I am by copy of this letter requesting our McLaughlin staff to continue their efforts to contact this man and Mr. Tschider. • •

Sincerely,

Anita Remarowski 
Director

AR: jv
Enc.
cc: SDLS McLaughlin, SD

Standing Rock Bureau of Indian. Affairs
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SOUTH DAKOTA LEGAL SERVICES. INC. 
BOX 727

. MISSION, SOUTH DAKOTA 5755S 
605-856 -44 44

A ugust  1 0 , 197 9

Mr. Simon  S te v e n s  
BIA  24 15  C la im  C o o rd in a to r  
A ber dee n  A re a  O f f ic e  
11 5 F o u r th  A v e .,  S .E . 
A b e rd een , SD 57 40 1

D ea r Mr . S te v e n s :

Th e f o l lo w in g  i s  o u r  i n v e s t i g a t i o n  r e p o r t  o n  a  t r e s p a s s  b y  E. Max on . \  J

I  am f r a n k ly  a t  a  l o s s  a s  t o  why we w ere  a s k e d  t o  p u rsu e  t h i s '  | s in c e  t h e  U .S . A t to rn e y  d is m is s e d  th e  a c t i o n  a g a i n s t  Mr. Ma xon .

We h a v e  y e t  t o  p in  dow n th e  p e r io d  o f  t r e s p a s s  f o r  t h i s  g r a z i n g  ' l a n d  d e s c r ib e d  a s  t h e  NW’s an d Sh NElj NÊ s and  JUj SE»j NE^ o f  S e c . 28  
and  T im ber  l o t s  1 8 , 19 , 2 0 , 21 , 2 2 , 23 , 24 an d 25  i n  S ec . 2 8 , T .2 0 N , R .2 7E , B la c k  H i l l s  M e rid ia n , C ors on  C oun ty , . SD .

Ou r r e s e a r c h e r  t a l k e d  w it h  M r. Maxon and  w i th  F re d  A l a i s e t e l l  
o f  BIA L e a s in g . A c c o rd in g  t o  t h e s e  g e n tl e m e n , M r.  Max on h a s  a t ­
te m p te d  t o  l e a s e  t h e  p r o p e r ty  on  nu m er ou s o c c a s io n s  an d  h as  n e v e r ■*" 
h e a rd  a n y th in g  r e g a r d in g  h i s  a p p l i c a t i o n s  fr om  th e  B u re a u . S ee  a l s o  . • P a t  M cL au ghlin  memo o f  May 2 9 , 1979 .

The p o t e n t i a l  c l a im a n ts  i n  t h i s  a c t i o n  a r e  d e s c r ib e d  i n ’.t h e  - 1 .
a c t i n g  S u p e r in te n d e n ts  l e t t e r  o f  J u ly  12 , 1979  an d  th e  a t t a c h e d  l i s t .  . ... w -- .- ’ •.

1 am b y  copy  o f  t h i s  l e t t e r  r e q u e s t in g  o u r  M cL au ghli n  o f f i c e  
t o  p in  dow n Maxon*s p e r io d  o f  u s e . I f  t h e  p e r io d  o f  u s e  i s  c o n ta in e d  i n  th e  U .S . A t to r n e y 's  c o m p la in t i n  t h i s  m a t t e r ,  p l e a s e  l e t  me kn ow  im m e d ia te ly . •• •

N ot e t h a t  du e t o  t h e  w is h e s  o f  on e o f  t h e  b e n e f i c i a l  ow ners  o f  th e  d e s c r ib e d  la n d  a  f u t u r e  le a s e  t o  Mr.  Max on i s  p ro b a b ly  n o t  p o s s i b l e

S i n c e r e l y ,

A n i ta  R em er ow sk i 
D i r e c t o r

AR :lm

E nc.
c c :  SDLS, M cL au ghli n , SD

S ta n d in g  Ro ck  B u re au  o f  I n d ia n  A f f a i r s

»
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( c
SOUTH DAKOTA LEGAL SERVICES. INC. 

BOX 727
MISSION, SOUTH DAKOTA 5 7555  

605-856- 444 4

June 13, 1979 •

Simon Stevens
Aberdeen Area Office
115 4th Ave. SE
Aberdeen, South Dakota 57401
Dear Siraoni:

I am returning the Standing Rock, Cheyenne River railroad 
Claim supposedly applicable to most reservation areas in the 
state. As the attached correspondence indicates the solicitors 
memo on the law in this area was in error and there is no action­
able claim.

- Sincerely,

Anita Remerowski 
Director

AR/kc
cc: Wally Dunker 

Harold Bear 
SDLS 2415 Coordinators 
Agency 2415 Coordinators
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S t a t e s  P ep a rtm etr i trf j u s t i c e

UNITE D STATES ATTORNEY
r ^ „ B ! , SZ R I C T  O F  S O U T H  D A K O TA  

2 3 1  F E D E R A L . B U IL D IN G  &  U .S . C O U R T H O U S E  
S O U T H  P H IL L IP S  A V E .

6 IO U X  F A L L S . S O U T H  DA K O TA  S 7 1 O 2

BR AN CH  O FFIC E;
3 1 7  FE D. BL OG . >  
U .S . COURTH OUSE  

8 1 9  8T H  ST.
RAPID  C IT Y . S .D . 8 7 7 0 1  

M AIL IN G ADDR ES Si  
P.O . BOX 2 S 9 3

Ju n e  7 , 19 79

Ms. A n it a  Rem er ow sk i 
A t to rn e y  a t  Law 
P. 0 . Box 727
M is s io n , S o u th  D akota  57 55 5

Re : R e q u es t f o r  l i t i g a t i o n  a g a in s t
C h ic a g o , M ilw au kee  and  S t .  P a u l  R .R .

D ea r Ms. R em er ow sk i:

In  a c c o rd a n c e  w i th  o u r  te le p h o n e  c o n v e r s a t io n ,  I  
am e n c lo s in g  c o p ie s  o f  tw o l e t t e r s  fr om  o u r  f i l e  i n  th e  
above  c a p t io n e d  m a t t e r .

n cere

n ’t  D. H ia r in g  
U n it e d  S t a te s  A t to r n e y

RD H:er
E n c lo s u re s

5 6 -4 5 1  0 - 8 0 - 1 1
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August 5. 1977

John R. Little, Jr. Esq.Regional Solicitor Department of the Interior Post Office Box 25007 Denver Federal Center Denver, Colorado 80225
Re: Request for litigation against Chicago, Milwaukee • and St. Paul R.R.

Dear Mr. Little:
In accordance with our telephone conversation with your office on this date, we are returning the files In connection with the above matter.

Sincerely,

DAVID V. VROOMAN 
United.States AttorneyIsm 

Enel.
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HEF: J  J C le ar  
9 0 -6 -1 -1 5

Ju ly 28 . 1977

received
Jo hn  R. L i t t l e , ' J r . ,  E sq u ir e  
R eg io n a l S o l i c i t o r  
Dep ar tm en t o f  th e  I n te r io r  
P o st  O f f ic e  Bo x 25 00 7 
D en ve r F ed era l C en te r  
D en ve r,  C ol or ad o 80 22 5

AUG 2 1977 
united *TA KS ATTORNEY

FA.,C < 0A (C

Dea r Mr. L i t t l e :

• Re: R eq ues t fo r  l i t i g a t i o n  o g a in s t
C hic ago, Milw aukee and  S t .  P au l RR.

T h is  i s  in  resp on se  to  yo ur l e t t e r  o f  J u ly  12 , 1977 , 
r e q u e s t in g  t h a t  we I n s t i t u t e  l e g a l  a c t io n  a g a in s t  th e  C hic ago, 
M ilw au ke e an d S t .  P aul R a il ro a d  fo r  f a i lu r e  to  pa y a ch ar ge  o f  
§ 1 5 .0 0  p e r  annum p er  m il e  fo r  a r a i lr o a d  r i g h t  o f  way ru nnin g . 
th ro ugh th e  Ch eyenne R iv er  S io u x  R eserv a ti o n  In  Sou th  Dakota  
en d th e  S ta n d in g  Roc k S io ux R eserv a ti o n  In  Nor th  and So ut h  
D ak ot a.  .

Yo ur  l e t t e r  s t a t e s  th a t  th o  $ 1 5 .0 0  p er  annum par  m ile  
ch arg e i s  im po se d by  th e  A ct  o f  March 2 ,  1 899 , 30  S ta t . 9 90 , 
un der  whic h th e  r a i lr o a d  acq u ir ed  th e  r ig h t , o f  way . I t  la  o u r  
rea d in g  o f  th e  a c t ,  ho w ev er , th a t  th e  § 1 5 .0 0  per  annu a p er  m il e  
f e e  i s  im po se d o n ly  ou  th o se  r a i lr o a d s  h a v in g  r ig h t s  o f  way  
ru nnin g th ro ugh th e  In d ia n  T e r r it o r y . The In d ia n  T e r r it o r y  
i s  co w p a r t  o f  th e  S ta te  o f  Oklahoma  an d n ev er  In clu d ed  an y 
la n d s o u ts id e  th e  cu rren t boundarie s o f  th a t  S ta t e .

We th e r e fo r e  b e l ie v e  th a t  th e  i n i t i a t i o n  o f  l i t i g a t i o n  in  t h ia  m a tt er  i s  un war ra nt ed .

S in c e r e ly ,

James W. Moorman
A cti n g  A s s is t a n t  A tt orn ey  C en era l 

Land an d H atu ral R es ou rc es  D iv is io n  

By:
K ylo s E. F l in t

A cti n g  C h ie f , In d ia n  R es ou rc es  S e c t io n
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9 0 -6 -1 -1 5

e c t  t a lc e d  S ta te s  A tt orn ey
“  r g o , Nor th  Da ko ta  58 10 2

U n it ed  S ta te *  A tt orn ey
S io u x  F a l l s ,  Sou th  Da ko ta  57 10 2

Le o H. K r u ll tz , E equ lr e
S o l i c i t o r
Departr aen t o f  th e  I n t e r io r
W as hi ng to n,  D.C.  20 24 0
A tte n t io n :  Tho oaa W. F r e d e r ic k s , E sq u ir e

A s so c ia te  S o l i c i t o r  
D iv is io n  o f  In d ia n  A f fa ir s

2



United £at es  Department of the
OF FICE  OF THE SOLICITOR

DENVER REGION 
P.O . BOX 25007  

DENVER FEDERAL CENTER 
DENVER. COLORADO 80225

^ 2 ‘e r io r

J u ly  11 , 1>77

R e g is te r e d — RRR

F tt co ra n d u a

T o: K y le s  L . F l i n t ,  Z s q . , A c ti n g  C h i e f ,  I n d i a n
R e so u rc e s  S e c t i o n ,  Lan<!'& R a o w to s *
D i v i s io n ,  S o l i c i t o r ’ s O i f i c s ,  x a s h i n g to n ,  D.C .

Fz oia:  R e g io n a l S o l i c i t o r ,  b e a v e r

S u b je c t:  L i t i g a t i o n  Ao :«o rt R eg ar di ng  23 DSC 5 2415,
S t a t u t e  o f  L im i t a t i o n s , f a i l u r e  t o  ? « y  A n n u a l 
R o n ta la  t o  I n d ia n  T r i c e s

1 . F a c tu a l Bac kg ro un d

P u r s u a n t  t o  t. iu  t o m s  o f  th o  A c t o f  M ar ch  2 , 1 8 3 3 , 30  ' 
S t& t.  93  J ,  V a r io u s  r a i l r o a d  co ta oan io s w ore  a u t h o r i s e d  to  
g a in  r ig h t s - o f - w a y  a c r o s s  I n d ia n  R e s e r v a t io n s  «w.d b r u n t  
l a n d s .  Th u A ct r e n u i r a d  th o  r a i l r o a d s  p ay  c o m p e n s a ti o n  
t o  tn e  I n d ia n s  f o r  r i g h t - o f - w a y  a c q u i s i t i o n  an c.  t h a t  th e y  
p ay  a  y e a r ly  u se  lu v  t o r  c .c . i  n i l *  o f  t r u e s  c ro s & iu g  In d io s  
l a n d s .  Ti .o A c t e s t a b l i s h e d  a  n in iu u a  fo e  o f  S IS  p v t  td .l v  
p e r  y e a r .  Th e C h ic a g o , K ii u a u i. e e  en d S t .  P a u l  KH. an d  th e  
C h ic a g o , d H w a u lu c  an d  P u g e t So un d RR.  uw xl tx .o  p r e v i s io n s  
o f  t h i s  Re t, to  g a in  r i g h t a - o f - v a y  a c r o s s  th e  Ch -sy en no  

• K iv s r  S io u x  I v c - r v a t i o n  i n  th e  S t a t e  o f  S o u th  D ak o ta  en d 
the* S ta n d in g  Ro ck  S io u x  R e s e rv a t io n  i n  t h a  S t a t o n  o f  i. 'o rt h  
an d S c u ta  D ak o ta .

- th o  r a i l r o a d s  a c q u i r e d  tn e  r ig h ts - o f - w a y  d u r in g  th o  y e a r s  
1 3 2 3 -1 3 1 0 . Re ad  b u i ld in g  u ^ f- u ro n tl y  b eg an  iu K u d la te ly  
u, .or. r e c e i p t  .o f t h a  r i g h t - o f - w a y  g r a n t .  A p p r o x in s te ly  
17 5 i s l l c a  o f  l i n e  w or n l a i d  on  tn e  C hey en ne R iv e r  R e r. e rv a- 
t i o n  and  a p p ro x im a te ly  15 0 c i i le a  o f  t r a c k  v e r f t  l a i d  o.a tl ic  
S ta n d in g  So ck  U c u n rv a ti o n . The  r a i l r o a d s  p a id  th e  I n d ia n  
a l l o t t e e s  an d  t r i b e s  th a  a s s e s s e d  v a lu e  f o r  th e .s e  a c q a i .s i -  
t i o n 3 .  . E o v ev o r,  b u re a u  o f  I n d ia n  A ft & ir a*  r e c o r d s  d o  n o t  
show  t n a t  tn e v  hav e  e v e r  p a id  th e  y e a r ly  f e e  f o r  e a c h  s t i l e  
of t r a c t  l a i d .
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A d d it io n a l ly , th o  Act  r e q u ir e s  th o  ra ll ro & d a  p ro v id e  
p ass ^ngor s e rv ic e  to ,  th ro u g h  an d w it h in  th e  r e s e r v a t io n s  
th ey  c ro n s , rf n il o  th u  ro a d s  o r ig in a l ly  d id  n o , th ey  hav e 
ab an do ne d uu cn  a e rv ic o . Vc ae au ue t o u t  t h i s  wa s don<* w it h  
ICC c o n c u rre n c e . Wo h ave  n o t  been  a b lo  to  a s c e r t a in  w he th er  
ti io  ICC wa s ad v is ed  o f  th e  n a t t e r  b e fo re  g ra n ti n g  j. -u rc ia - 
e io n  t o  aban don-p ass engor s e r v ic e .

The C h ic ago , Mi lwaukee an d P uget Sound. UR. wa s norg od  in to  ' 
th e  C h ic ago , Mi lwaukee an d S t .  Pau l PR. Che co mpa ny ‘a  
o f f i c e  i s  i n  C hic ago, I l l i n o i s .

2 . D an ag os . ••. •

I t  i s  e a ti s e tf e d  t a a t  car ta ges to  th e  two In d ia n  t r i b e s  
wo uld ho  a a ii s in u a  o f  $15 p a r  M il e  o f  tr ac k , p e r  y e a r  f o r  
a t  l e a s t  s i x ty  y e a rs  s in c e  A pp ro xi m at el y 151 8 o r ,  f o r  th e  
Ch ey enne  R iv e r Si oux T rin e  and i t s  m is b e ra , $1 57 ,0 00 . p lu s  
i n t e r e s t  an d t o r  th e  S ta n d in g  no ck  Si oux T rib e  an d i t s  
uonbora  $1 15 ,0 00  plu 3 i n t e r e s t .

In  a d d i t io n ,  an  o rd e r  sh o u ld  be  so ught r e q u ir in g  th o  
r a i l r o a d s  t o  r e o to re  p a sse n g e r s e rv ic e  t o ,  th ro u g h  and  
w iu ii n  th e  r e s e r v a t io n s  f o r  th o  b e n e f i t  o f  th e  In d ia n s .

3 . W it n e sse s .

(e j Don P e rry , C h ie f , T i t l e s  a R ec or ds  S e c t io n , i) X A , 
A ber dee n, B.D.  57 40 1.

(b ) H el en  C u t le r , K «nlty O f f ic e r ,  S ta n d in g  P.ock 
Age nc y,  P o r t  Y a te s , tl .D . 58 53 0.

. (a ) R ic h ard  Ren a,  ba nd  O p e ra ti o n s  O f f i c e r ,  S ta n d in g
Rock Age nc y,  P o r t  Y a te s , H ort a  Dak ot a 5E53B.

4 . A p p li c a b le  Law. . . ’ . ..

Such T r ib a l  la n d s  wer e a  p a r t  o f  th e  S ta n d in g  Roc k In d ia n  
R e se rv a ti o n  o r  th o  Ch eyenne  R iv or Sioux, R e se rv a ti o n  b o th  
e s ta b l i s h e d  by  th o A ct  o f  xa rc h  2 , 15 85 , 25 S t a t .  88 S.

Such A llo tt e d  la nd  wa s a l l o t t e d  p u rs u a n t to  th o  Act  o f  
y e b ru a ry  3 , 1*187, th e  G enera l A ll o tm en t A ct,  c o d if ie d  n t  
25 USCA S 331 c t  o cg . , p a r t i c u l a r ly  S 34 8.

5 . Doo ua an to .

T her e i s  en c lo se d  th o  fo ll o w in g  do cu men tss

2



(a)  ilap o f  to n crv a ti o a  caowii*.^ th e lo c a t io n  o f  r a i l  
trac<-.a<;a.

(i>, Atjoucy f l i c s  (3 ) docuoa iitlr .Q th e c/ ra nt lo y o f  tho 
r i» ja ts -o f- w sy  ac quir ed  by  ta o x& ll xsa ds.

Hsuid ling  o f  th ia  cc au  la  th is  Jto glc a ha s be en  a ss ig n ed  to  
U ell aco  Uaniicr,  .F ie ld  C o li c ic o r , .'ibcrduon , S. O . (F’fS 
752-7 254).  ?leftB& td dr oa a a l l  fu tu re  co rr oa yo nd cn eo  to  
h in  w it h  c o p ie s  to  t h i s  o f f i c e .

, ...... z _______________ ... . •*&»«

• John R. A i t t l * .  J r .  
Reg io nal  U o l lc i t o s

Knc lodu res

CC: V .S . A tt orney , K.O. (y /e n c .)

U .S . A tt orney , 0 .0 .  (v /c n e .)

M o ld  S o l i c i t o r ,  Abe rdeen 

--'■'Jvre'.tt D ir e c to r , BIA , Aberdeen
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HfRMAM S. TAUAADOK. OA-. CHAIRMAN X
OCORCS MC OOVXRM. S. DAK. 
WW.TIR O. HUDtX-IJTOW, KV. 
RICHARD a. sfons. F1_A. PATRICK J. LXAHT. VT.
KDWARO XORINSKY. NCRR.
XXH MCLCMKR. MONT.

DAVIO H. PRYOR. ARK.
DAVID l_ RORSN. OKLA.

MILTON R. TOUNd, N. DAK.

S. 1. MATAKAWA. CAUK.
RICHARD O. UMAR. INO.
THAO COCHRAN, MISS.
ROOT ROSCHWITX. MINN.
ROOKR W. JKPSKN. MWA

S U C n il c b  £> la ,i e&  S e r r a t e
C OM MIT TEE ON

AG RICULT URE.  N UTRIT IO N. AN O FO RE STRY

W a s h in g t o n . D .C . 20910

Novem ber  14 , 1979

RECEIVED

NOV 1 9 1973

SOLS/ Mis*ion

De ar  Ms . Re merow sk i:

E n clo se d  i s  a l e t t e r  I 
A c ti n g  D ir e c to r  o f  th e

re c e iv e d  to d ay  from  Mr. Dav id  H a r r is o n , 
O ff ic e  o f  T ru s t R e s p o n s i b i l i t i e s .

I t  a p p ea rs  t h a t  y our r e p o r t  was n o t o n ly  c a r e f u l l y  re a d , b u t 
i s  b e in g  u se d  as  th e  b a s i s  f o r  f u r th e r  a c t io n  by  th e  Are a 
R ig h ts  P r o te c t io n  O ff ic e  an d o th e r s .

W ith  ev e ry  go od  w is h , I am

Ms. A n it a  Re me rows ki 
D ire c to r
South  Dak ot a L eg al  S e rv ic e s  
Box 727
M is s io n , SD 575 55 

E n c lo su re



Uni t^u St at es  Dep ar tm en t o ^t he In te ri or
BUREAU OF INDIAN AFFAIRS 

WASHINGTON. D. C’ 20245
IN REPLY RLI ERT O

R ig h ts  P r o te c ti o n  202 
BCCO 6170 NOV 9 1979

H on or ab le  Ge org e McGovern 
U nit ed  S ta te s  Sen at e 
W as hin gto n,  D. C. 20510

Dea r S ena to r McGovern:

T h is  in  f u r th e r  re p ly  to  yo ur l e t t e r  of O ct ob er  5 and  our re p ly  o f 
O ct ober  16 re g a rd in g  a r e p o r t  by th e  So ut h Dak ota Leg al  S e rv ic e s  
su b m it te d  to  our Abe rdee n Area O ff ic e  on t h e i r  work w it h  c la im s p e r ta in in g  
to  28 U .S .C . 2415 .

As in d ic a te d  in  our p re v io u s  l e t t e r ,  a r e p o r t on  th e  m a tt e r was re q u est ed  
o f th e  Abe rdeen Area O ff ic e . They r e p o r t th a t  i t  was re cogn iz ed  th a t  
th e re  wo uld be  a ne ed  f o r  a d d it io n a l a s s is ta n c e  a t  th e  ag en c ie s  to  id e n t i f y  
and p ro c e ss  28 U.S .C .A . 2415 c la im s. T h e re fo re , on  March 26 , 19 79 , th e  
Abe rd ee n Ar ea  O ff ic e  e n te re d  in to  a  c o n tr a c t w it h  Leg al  S e rv ic e s  to  a s s i s t  
in  re s e a rc h in g , in v e s t ig a t in g  and  do cu men tin g p o s s ib le  c la im s. Mos t 
a g en c ie s  were a ls o  p ro v id ed  w it h  fu n d in g  to  h i r e  a d d it io n a l s t a f f  th a t  
wo uld  be  a ss ig n ed  s o le ly  to  th e  re s e a rc h in g  of 2415 c la im s. U n fo rt u n a te ly , 
th e  Area O ff ic e  d id  ch an ge  Area C o o rd in a to rs  on  d i f f e r e n t  o c ca s io n s  bu t 
t h i s  sh ou ld  n o t ha ve  hamp ere d th e  c o n tr a c to r  fro m c a r ry in g  o u t th e  pro ­
v is io n s  of th e  c o n tr a c t s in c e  th ey  wer e to  work d i r e c t l y  w it h  th e  lo c a l 
ag en cy  c o o rd in a to rs .

A lth ou gh  th e  r e p o r t do es  c r i t i c i z e  th e  Bur ea u,  i t  a ls o  b ri n g s  to  l i g h t  
th o se  prob le m  a re a s  th a t  ne ed  a t t e n t i o n .  A copy  of  Ms. A nit a  Rem er ow sk i's  
r e p o r t has  bee n p ro vid ed to  th e  S u p e ri n te n d e n ts  of  th o se  a g e n c ie s  co ve re d 
under th e  c o n tr a c t fo r  In fo rm a ti o n  an d fo ll o w -u p . We a re  in fo rm ed  by th e  
a g e n c ie s  th a t  th e se  pr ob lem a re a s  a re  re co g n iz ed , an d th a t a tt e m p ts  to  
rem edy  th e  s i t u a t i o n  a re  bein g  ta k en  but th a t  p ro g re ss  w i l l  m os t l ik e ly  
be  slow  be ca us e of  th e  dem ands  o f th e  d a il y  w or kl oa d o f R ea lt y  s t a f f .

The Area O ff ic e  was somewhat s u rp r is e d  a t  th e  c r i t i c i s m  a g a in s t th e  Bu rea u 
s t a f f  fo r  la c k  o f c o o p e ra ti o n  an d p a r t i c ip a t io n  beca use  th e  Area C oo rd i­
n a to r  was in  c lo se  c o n ta c t w it h  th e  c o n tr a c to r  and ag en cy  c o o rd in a to rs  
an d th e re  ap pea re d  to  be  f u l l  in volv em en t in  th e  c la im s c a se s  by  ag en cy  
s t a f f .  S evera l agen c ie s  a ls o  p ro v id ed  wor ki ng  sp ac e fo r  th e  c o n tr a c ti n g  p e rs o n n e l to  pe rfor m  t h e i r  d u t ie s .

I t  i s  u n d e rs ta n d a b le  th a t  th e  c o n t r a c to r 's  s t a f f ,  which  c o n s is te d  la rg e ly  
o f Law s tu d e n ts , wo uld  ex p eri e n ce  some f r u s t r a t i o n  m ai nly  be ca us e of  t h e i r



being unfamiliar with the functions of the Real Property management system 
and the fact that it was time-consuming when information to complete a 
case needed to be obtained from the Records Center or other State and 
Federal agencies. Although the contract period was short, it is felt the 
program went as well as could be expected and that more time would be 
needed to fully complete an indepth study of potential claims. Individual 
interest to file claims was very limited and the majority of the claims 
submitted were those that the agency staff had identified by researching 
various records and files locally.

All cases completed by the agency and contractor were forwarded to the 
Area Rights Protection Office where considerable research of additional 
documentation was needed to compile proper evidence for court. Agency 
staff is continuing to be utilized to accomplish this task.

We trust this adequately responds to your inquiry. If we can be of 
further assistance, please let us know.

Sincerely,

Acting Director, Office of 
Trust Responsibilities
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azi’uur.m'f «j? te : bjtajioa fr '
O ff lc o  of  In d ia n  A f f a i r s  z

ia h in g to n  / , ' z - : »

A p r il  17 , 19 17 .

DECL.’CUTIOD POLICY
in  £Se ,,r-- »

ajmbiist-ptiob o? n o  r.a \y?AiR3
D ar in g th e  p a n t f  o i r y ea ra  th e e f f o r t s  o f th e  

a d m in is t ra ti o n  o f  In d ia n  a f f a i r s  ha ve  boon ln rg o ly  co nc en ­
t r a t e d  on th o  fo ll o w in g  fu n d a a o n ta l a c t i v i t i e s  -  tho 
b e tt e rm e n t o f h e a l th  o o n d it io n a  o f In d ia n a , th e su p p re ss io n  
o f th e  l iq u o r  t r a f f i c  among them , th e im prov em en t o f  t h e i r  
i n d u s t r i a l  c o n d i ti o n s , th e  f u r th o r  de ve lo pm en t o f  v o c a ti o n a l 
t r a in in g  in  t h e i r  ach o o la , an d th e  p r o te c ti o n  o f  th e  In d ia n a 1 
p ro p e r ty . E&picL p ro g re ss  hna  be en  made a lo ng  a l l  th eao  
l in o 3 ,  and th e  wo rk th u s  re o rg an iz ed  an d r o v i t a l i z e d  w i l l  go 
on w it h  in c re a se d  en e rg y . if it h  th eao  a c t i v i t i e s  and  accom­
p li sh m en ts  w e ll  un der  way, wo a re  now ro ad y to  ta k e  th e n ex t 
a to p  in  o u r a d m in is t ra ti v e  pr og ra m .

The ♦ I bm h as come f o r  d is c o n ti n u in g  g u a rd ia n sh ip  
of a l l  co m pe te nt  In d ia n a  and gi vi ng " ovon ~c Tc 3o r a t t e n t io n  to  
th e ln oo m pe ta nt  t n a t  th e y  na y moro a p e e d il y  ap hi ov n co ap et onoy.

B ro ad ly  sp eak in g , a  p o li c y  o f  g ra n to r  li b o ra li o j#  
w i l l  h o n co fo rt h  p r e v a i l  in  In d ia n  a d m in is t ra ti o n  to  tho ond 
th a t  ov ery In d ia n , aa  so on  aa  ho  bu s boon det er m in ed  to  bo as  
co m pe te nt to  t r a n s a c t  h lo  own b u s in e ss  aa  tho av or ng e w hite 
ma n, c h i l l  be  g iv en  f u l l  c o n tr o l o f  h ia  p ro p e r ty  an d ha ve  a l l  
h is  la n d s  an d monoya tu rn ed  O7or to  him , a f t o r  whi ch  he w i l l  
no lo n g e r bo a word cP th e  G overm ont.

P u rs u an t to  t h i a  p o li c y , th e  fo ll o w in g  r u le s  s h a l l  
be obse rv ed :

1 . PATSHT3 ID ?K3: To a l l  ab lo -b od io d  a d u l t In d ia na  
o f lo s a  th a n  on e-h a l? - IntiT an b lo o d , th e re  w i l l  be g iv en  aa 
f a r  aa  may be un de r th o  law  f u l l  an d co m pl et e c o n tro l o f a l l  
t h e i r  p ro p e r ty . P a te n ts  in  fee  s h a l l  be  is su e d  to  e l l  a d u l t 
In di an B o f  o n e -h a lf  or  ©o re In d ia n  bl oo d who may, a f t e r  
o n ro fu l in v e s t ig a t io n ,  ou foun d oc m po te nt , p ro v id ed , th a t  
wh ere  do aa ed  ad v is ab le  p a te n ts  in  fo e  s h a l l  be  w it hhe ld  f o r  
r io t to  ex ce ed  40 ac ro a aa  a home.

In d ia n  a tu d e n to , when th ey  a re  tw en ty -o ne yoar a o f  ' 
age , o r  o v e r,  who co m pl eto tho  f u l l  co ur no  o f  in s t r u c t io n  in  
th e  Go vernme nt sc h o o ls , r e c e iv e  di pl om as  and liavo dem onst ra te d  
co mps tonc y w i l l  bo so  d e c i- ro d .



2 .  SAL 3 0? IM 1P9: A l i b e r a l  r u l i n g  w i l l  ho a d o p ts !
in  th e  c a t  ta r  o7  puBa ing  up on  a p p l ic a ti o n s  fo r  tho  oalo  of 
in h e r i to d  In d ia na  la n d s  wh ere tho a p p l ic a n ts  r o ta in  o th e r 
la n d s  an d th e pr oco ods a re  to  ho us ed  to  im provo tho  ho m es te ad s 
o r fox* o th e r  e q u a ll y  goo d pi rr po so o.  A more l i b e r a l  r u l in g  th an  
h as  h i th o r to  p ra v a il e d  w i l l  h e r e a f t e r  ho fo llow od w it h  reg a rd  
to  -.he a p p l ic a t io n s  o f  nonoon po te nt  In d ia na  f o r  th o s a le  o f  
th o i r  la n d s  wh ore  th ey  a re  o ld  and f e e b le  and ro od  tho pr oo oe d3  
f o r  th e i r  s u p p o r t.

3 . OSRTI?IQAT33 07 OQfflTBTKKCYl Tho r u le s  wh ich  a re  
undo  to  ap p ly  in  tho g ra n ti n g  of  o a to n ts  in  fo e  an d th o s a le  
o f  la n d s  w i l l  bo made o q u u ll y  a p p li c a b le  in  tho ra a tt o r o f 
I s s u in g  c e r t i f i c a t e s  i f  ooap eto ncy .

4 . IBP IV DUAL in  31 AH LI OH A'S; In d ia n s  w i l l  bo g iv en  
u n r e s t r i c t e d  c o n tro l o f  t i l l  th e i r  ' in d iv id u a l In d ia n  moneys 
upon  lo sn anoe o f  pat ontB  in  £3a o r c o r t i f i o a t e a  o f  co m pe te nc y.  
.S tr ic t l im i ta t io n s  w i l l  n o t  bo p la ced  upon  th o  uao  o f  th e  fu nds 
o f th e o ld , th e  in d ig e n t,  an d th o  In v a li d .

5 . PRO RATA SB \R33 -  TRUST FLUIDS; As sp e e d il y  as  
p o s s ib le  t h e i r  p ro  r a t a  ux-a roa’ in - t r i b a l  t r u s t  o r  o th e r  fu nds 
s h a l l  bo p a id  to  a l l  In d ia n a  who ha ve  boon doo la ro d  coa p’at o n t,  
u n lo 3 s  tho lo g a l  s t a tu s  o f  su ch  fu nds p ro v c n t3 . 1/horo 
p r a c t ic a b le  th o  p ro  r a t a  sh a re s  of  in oo m ne to nt  In d ia n s  w i l l  
bo w ith dr aw n from  th e T re asu ry  and p la ce d  in  ba nk s to  th e i r  
in d iv id u a l c r e d i t .

6 . m ELdlllATIOII 07 Ii'ISLIGIBi a PUPILS. 'ihi3 illDIAK oGh00L3t In  o a r7 o f
ou r bo srding *“acE o o la  xncLlon c^ il T ro n  nr  0 bo In g  educat ed  n t  
Covernm ont ex pen se  whoso p a re n ts  a ro  am ply  n b lo  to  pay f o r  
t h o i r  ed u c a ti o n  an d ha ve  p u b li c  sc hoo ls  f a o i l i t i o s  a t  or  n ea r 
t h o i r  homo s. Su ch  c h il d re n  s h a l l  n o t  h o ro a f to r  bo e n ro ll e d  
in  Government  In d ia n  sc h o o ls  su pport ed  by g r a tu i t y  a p p ro p ia - 
t i o n s ,  ex cep t on pa ym en t fl f a c tu a l  p e r  c a p i ta  0 0 s t and 
t r a n s p o r ta t io n .

Tfceoo r o le s  nr o ho ro by  made o f f o c t iv o ,  and  a l l  
In d ia n  Bu reau  a d m in ia tr a ti v o  o f f i c e r s  a t  u' a3 hi ng to n and in  
tho f i e l d  w i l l  bo go ver ned  a c c o rd in g ly .
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? h ia  i s  a  naw an d f a r  ro ao hin g d o c ln ra t' .o : o f 
p o li o y . A t  means  th e dawn of a no n o ra  in  In d ia n  adm in is ­

t r a t io n *  -• I t  ra a n a  $ h a t tfco co m po tent  In .11 an  w i l l  no *
lo n g e r bo t r o r t e d  na h a l f  wa rd  nn d h a lf  c i t i z e n .  I t  rsea ns 
re duoB i a p p ro p ia ti o n a  by tfco Gover nm ent and  nora  e e l f -  
ra u p e o t and in de pe nd en ce  f o r  th e In d ia n . I t  ne an a th e 
u lt im a te  ab a o p p tl o n  of th e  In d ia n  rac e  in to  th e  body
p o l i t i c  o f  th e  n a t io n , I t  aeane , in  s h o r t,  tho bogi nni ng »o f  th e  ond o f th e  In d ia n  pr ob le m .

In  ca rr y in g  ou t th i3  p o li c y , I  c h a r ln h  th o hop e 
t h a t  a l l  r e a l  f r io n d a  o f  tho In d ia na ra c o  w i l l  la nd  th o i r  
a id  an d h e a r ty  c o o p a ra ti  n ,

Onto  B e ll a

Co mm iss ion er

Ap pro ved

f r a n k l in  X. la n d  

lo c r o ta r y .

Pa go  3 .
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UNITED STATES GOVERNMENT '

may 111979 memorandum
" I t t n o ? : Area Claims Coordinator - '

s u b j e c t : Action: Documentation of  Claims - 28 U.S.C.A. 2415 RECEIVES

t o ! All Superin tendents , Aberdeen Area • • 1 ? J

From: Off ice  of  the  Area D ire cto r sou/

Please  review the  att ach ed le tt e r  from South Dakota Legal Service s, Inc.  
Le t th is  le tt e r  serve as a no tic e to  each Superintendent of  the  inportance 
of  and the  impending dead line  fo r fi li n g  claims under the  Statute of Lim itat ions .

Since the Rights Pro tec tio n' Conference which was he ld in  Aberdeen in  
August 1978, the Agencies and the Area have not  give n th is  pr oj ec t a very 
high prior ity.  I t  is  necessary and v it a l fo r the  Bureau to  give these 
claims top p ri o ri ty  a t the  Agency leve l. I t  has been necessary  fo r the  
Bureau to  contract  with  Legal Serv ices  to  ass is t in  the tremendous task 
of  ide nti fying  and reviewing and to  prepa re the  claim  to meet any leg al  
requirements th at  are necessa ry pr io r to fi li n g  the claim.

The Area O ffice  and the Soli ci to rs ' of fice s in  Aberdeen and Denver w il l 
hold  a meeting in  Pi er re , South Dakota, on May 15 and 16, 1979 a t the 
Holiday Inn beginning a t 1:00 P.M. on the 15th and concluding a t noon on 
the  16th. Rates a t  the  Holiday are  $19.00 sin gle and $27.00 double 
Trav el may be charged to AOO-01-3400-4130-21N for th is  tr ip  only. Please 
fu rn ish  th is  of fice  with  copies of  a ll  vouchers processed.

We would lik e each Superintendent in  the  Aberdeen Area to  bring  each 
Agency Coordinator and any other person  who w il l be as si st in g the  Coordi­
na tor  a t the  Agency. Also, each Superintendent should conta ct the Tribe fo r th ei r input. The Tribe  may wish to  send a represen tativ e.

• Acting Ar6 3  D ir ec to r

Attach nent

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan
OPTIONAL. FORM NO. 10 
(R tV . 7-7*)
OSA FPM R(4 ICFR ) 101-11.• 
*010-112
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Senator  Melcher. In addition, I will announce now that the hear­
ing record will remain open through the balance of this month, and 
anyone who cares to submit written testimony, please feel free to do 
so. We will receive it gratefully and include it as p art  of this hear­
ing record.

Please proceed, Mr. Friedman.
Mr. Friedman. The National Association of Indian Legal Services 

speaks on behalf of 19 India n Legal Services projects throughout the 
Nation, including projects in California, Arizona, New Mexico, Min­
nesota, Nevada, North Dakota, South Dakota, Wyoming, Alaska, 
North Carolina, Mississippi, Washington, Idaho, Nebraska, Oregon, 
Wisconsin, Colorado, and Oklahoma. Each of these Indian Legal 
Services projects offers civil legal services with respect to impor tant 
Federa l Indian law issues which concern numerous tribes and individuals.

NAILS supports  the timely attem pt by the Senate select commit­
tee to illuminate the issue of Federal Indian trust responsibility in 
respect to section 2415. While the administration  performance of 
Indian tru st responsibility, theoretically, ought to be perfect, it at least ough t to be thoughtful and comprehensive.

But in the instance of section 2415, i t was neither. To the contrary, 
from 1972 through at least the morning  of December 16,1979, admin­
istration policy was in disarray, was ir rational, and was selective. To 
be quite simple and accurate, the Federal effort to iden tify, document, 
investigate, and research 2415 causes of action has failed.

Substan tial Indian  rights shall be either unnecessarily lost or more difficult to secure on Apr il 2, 1980, if the statute  is allowed to elapse. 
To assist the committee, tribes, and individuals, and, later,  perhaps Federal judges, the record ought clearly to state the reasons the F ed­
eral Indian trus t responsibility was breached in the instance of 2415.

Senator Melcher. Mr. Friedm an, your statement has been made 
a part of the record. You might just  comment on any specific point 
or emphasis you would like to make, as pa rt of the  record.

Mr. Friedman. To summarize, the issue frequently framed here to­
day is whether or not the statu te ought to be extended and, if so, for 
how long. That misses a critical point. Assuming the statu te is ex­
tended, if there were n ot sufficient personnel, and resources directed 
toward addressing 2415 claims, the  extension of  time would be a  hol­
low effort. Ind ian Legal services has a unique perspective, Indian  legal 
services, by reason of working closely with individual  Indians, tribes 
and the BIA  has seen the reality  of the administrations effort to dis­
charge its trus t responsibility. T hat  reality is far  more troubl ing than 
the adminis tration ’s testimony here.

Anita Remerowski of South Dakota Legal Services.
Senator Melcher. All right. Anita?
Ms. Remerowski. Mr. Chairman, my name is Anita Remerowski, and 

I am director of South Dakota Legal Services. We supply  services to 
Indians and non-Indians in the reservation areas of  our State. I am 
here today to highlight some of the written comments tha t we sub­
mitted late last week outlin ing our experience this past summer work­
ing on a 2415 Indian land claims project in our State.

I want to emphasize that  we became aware of the 2415 sta tute of 
limitations in January of this  year , not through any of our frequent
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contacts with Bureau officials in our State but throu gh happenstance, 
through a meeting of India n Legal Services directors in Jan uary in 
Denver.

When I investigated the progress of the claims process in our area, 
the Aberdeen area of the Bureau of  Indian  Affairs which encompasses 
North Dakota, South Dakota, and Nebraska, I found tha t only 23 
claims had been submitted to the Justice Department for prosecution. 
Some of these claims anteceded July 1977, and most of these claims 
were not ready for  litigation.

The area office’s only real attempt at implementing the Assistant 
Secretary’s directives tha t this project be given top prior ity appeared 
to be only one rights protection conference in August 1978. Local 
agency personnel that  we contacted in the State were not aware of 
the sta tute of limitations or the nature  of the cases corresponding with 
the statute of limitations. Nor were they aware o f the people in their 
different agencies who were to  coordinate the 2415 projects.

Contrary to what our program felt  to be the role of trustee, the local 
agency people were also waiting for individual Indians and tribes to 
come into their offices with 2415 claims rath er than actively searching 
thei r files. This attitude seemed to persist even though the Bureau of 
Indian Affairs in our area had put out only one press release to the 
general public on the statute  of limitations.

The chaos is easy to understand, given the lack of pr iority the claims 
were also receiving in Washington a t this time. Fo r 1 month, I  called 
what turned out to be an empty office, the number I had been given 
for the 2415 coordinator in the Solic itor’s office.

In  light of th is emergency situation, our program suggested th at the  
BIA make use of legal services programs like ours who had access 
to large numbers of summer in terns for research durin g the summer. 
We contracted with the Bureau  for the months of Apri l, May, Jun e, 
and J uly  of this past year to  research and document claims.

The first few months were spent in advertising, and, in contrast to 
the Bureau’s one press release, our program p ut out 35,000 newsletters 
in the entire Aberdeen area for North Dakota,  South Dakota, and 
Nebraska. They are like this, Senator  [shows newsletter] . We have 
given each of the members of the committee a copy.

During the months of June and J uly , for 7 short weeks, we had ac­
cess to  summer interns. Most o f these summer interns were law stu­
dents, many of them first-year law s tudents with absolutely no back­
ground in Indian lands. Dur ing that short period of time, they were 
able to uncover 2,600 claims. Even at that , we felt that we had only 
scratched the  surface as fa r as potential claims were concerned. This is 
in sharp contrast to a statement made by a superin tendent of one of 
the agencies in South Dakota in June  1977 to the effect tha t a thorough 
search of his records revealed no potential claims.

I want to emphasize also tha t our program identified, as well as 
researched, claims. Our contract was only really to assist the Bureau 
in research, and we did end up identifying many of the c laims tha t 
we ended up filing and researching. This is because the appropriation 
for additional staff a t local agencies did no t filter  down to them un til 
the middle of August. 2 weeks before our pro ject ended.

Records, especially rights-of-way files, are in terrible di sarray , some 
of them in complete disorganization. Records of many agency files in

5 6 -4 5 1  0 - 8 0 - 1 2
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South  Dakota we fou nd were missin g or  were sto red  in archives in 
Kansa s and  Wash ing ton , D.C. , and were alm ost  im poss ible  to  retri eve  
du rin g t he  period  of o ur  pro jec t. Also , re cords a re  housed haph azardly  
in war eho uses; sometimes  we fou nd them  in  a ttics  of agency  buildin gs 
on some of  ou r reservat ions .

Since subm itt ing claims,  clie nts  hav e come in wi th consent  form s 
sent to them  by th e Burea u o f In di an  Affa irs  th at  the B ureau has  in di ­
cat ed the y must sign before a suit can be brought. I t  is ou r concern, 
based on these per son s’ questions, th at  th ese forms  a re somewhat mis ­
leadin g and  difficul t to underst and, scari ng  off po ten tia l claimants.  
Also, in man y cases, pre sen t cla imants can not  be determ ined. Th is is 
especia lly tru e in the  case o f lands con cerning deceased  c laim ants.

Fu rth ermo re , not  one claim at th is tim e has reached the  U.S . a t­
torney's  office fo r prosecu tion , and th at  is one area I th ink the com­
mittee should  cla rif y.  We have heard  repo rts  tod ay from  the Solic i­
to r’s office and the  Justi ce  De partm ent. I th ink  the  committee should 
find ou t exactly  what claims are  going to be dir ec tly  ref err ed  to the  
U.S. att orne y’s office fo r prosecutio n because I would th ink man y of 
these  offices m ight have staffing  prob lems in ge ar ing up to prosecute 
cases.

There  are  two areas especia lly where we saw th at  fu rthe r work 
needs to be done and  the  s urf ace has  n ot  been scratched . Th at  is ra il ­
road right-of- wa y claim s in South  Dakota where  we have  evidence 
th at  the re are rights -of -ways going  th roug h reserv ation  area s where 
one in a long  li st of  a llot tees h as been compensated. Only 2 weeks ago, 
the  BIA  in Wa shington  call ed ou r office th inki ng  we were stil l work­
ing  on th is pro jec t to tell  us th at  they had ju st  come up with a com­
plete  iist o f fo rced  fee paten t allotm ent s for  our  Sta te.

An othe r im po rta nt  th in g to mentio n is th at  we fou nd,  in ou r ex­
perie nce in researching these claims, th at  the  best  way of finding 
claims is a ra th er  pa ins tak ing  process of sea rch ing  each ind ividual 
allo tme nt folder. Over 26,000 a llo tment s were issued on the  fou r m ajo r 
reserv ations in  S outh Dakota alone.

So, I am here  to urge th is committ ee to act  fav ora bly  as fa r as an 
extension to the  sta tut e of  lim ita tio ns  is c oncerned , bu t not to go just 
th at  far . I rea lly  feel it is im po rta nt  th at  t he  committ ee make prov i­
sions  so that  a sim ila r bot tleneck  does not occu r aga in in the  2415 
process.

Th e committee  migh t cons ider p erh aps more regu lar oversight he ar ­
ing s on thi s process if  an extension is g ranted  and insure  t hat  th e Bu ­
reau of  In dian  Affa irs has ap prop ria tio ns  to undertake  tasks like  up ­
da tin g its  records and prese rving  and  re tri ev ing irreplaceable 
documents.

Pe rhap s the  committee should also conside r som ething new to see 
th at  the  job is done once and  for al l; perha ps  the  appo int me nt of a 
special  prosecuto r or  a special commission  to see t hat  these claims are 
once and  fo r all eva lua ted , iden tified, and prosecuted.

Th an k you.
Senator  Melcher. We stil l have quite a few witnesses. We want  

to allow you to br ing  up any  po int s th at  have  not  been bro ught up, 
bu t we would  app rec iate it if  you would  avoid rep ea tin g prev ious 
poin ts. Ju st  emphasize wh at you th ink has  not been pu t on the  record 
and give us your  best emp has is on where you th ink the  flaws are.
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Mr. F riedman. Based on thei r unique, fair ly comprehensive and sadly consistent knowledge of the administ ration’s 2415 performance,  the primary purpose of Indi an loyal services partic ipation in this hearing is to  reveal specific instances of the administration’s grossly improper 2415 performance, which performance contras ts with the 
testimony of the  administra tion du ring  this hearing.

With that , our next speaker is Pol ly Girvin , the coordinator of the 
CIL S 2415 project.

Ms. Girvin. I speak to th is committee from a sense of great sorrow and contained rage for the manner in which I saw the 2415 process implemented in my State. I have only recently been in Indian l aw ; I have not had exposure to the manner in which tru st responsibilities are pursued.
Earlier this morning,  we heard from Mr. George Bourgeois, who is the 2415 coordina tor from the Solicitor’s office, t ha t it was no t until  at least May of this year that  serious efforts were made to gear up and begin looking for 2415 claims subsequent to the 1977 extension.
There have been sta tements  also made t ha t th is may, indeed, be due to the fact tha t sufficient allocations were not put into the budget for the implementation of 2415 nationwide, moreover, tha t the Dep art­ment of the In terior itself  fell subject to budget and hiring freezes. All the same, this Departmen t is subject to  carry out duties from a t rus t perspective in a fiduciary relationship to the  Indian community.
Ju st  high lighting, briefly, points in my presentation , in late June of this year we found, via a computer p rintout  from the  Solicitor’s office, tha t possibly as few as 10 claims had been identified for the entire  State of California  since the 1977 extension effort, coupled with this fact at the same time we learned tha t the Government was imposing 

an admin istrative cut-off date of Augus t 1 for the submission of all claims. We thought a serious emergency situation existed in Cal ifornia.It  was California Indian Legal Services who initia ted the con­tract with the Bureau to assist in tr ying to search out more claims. This contrac t was referred to earli er today in testimony as an insurance contract—that  the Bureau  thou ght that if CIL S stepped in, they could vouchsafe th at they had done a thorough job in tha t S tate.
I draw your attention to the brevity of our contract, a 1^2-month contract in reality, to look through all of the allotment files and tribal files in  Californ ia. This  task  was an impossible ta sk, one based on the disorganized filing system for Bureau  files. A  given allotment file can nave information in five different States in nine different phvsical plants. J

We also heard alarming news presented by a Bureau official to va r­ious of our 2,415 researchers t ha t there had been a purge  of allotment files a selective purge of allotment files in California—5 years ugo. So, we have no way of  guaran teeing whether, indeed, the documenta­tion we could get through even had enough information to prove out a point.
We will need to conduct, given this fact, I believe, some investiga­tions into the filing system in California, and possibly an extension effort would also have to call for  field investigations given our po­tentially troublesome filing system in California.
Nevertheless, in little over a month and a half, we d id identify ap­proximately i 00 claims. Some of these claims did co nt ain  multip le
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claims. However, in the limited time available, and given the spread- 
out filing system, we could not vouchsafe for  the total  documentation 
of all these claims.

I might add that , at the t ime of negotia ting the contract, I specifi- *
cally asked whether there was a uniform filin'; system in California . I  
was told I could go to a local agency office and there would be a similar 
type of filing system in every office throughout the State. This proved 
misleading at best. *

I  would like to high light th at we feel we only touched the tip of the 
iceberg. There are many allotment files, given the ir spread-out nature  
throughout the Nation, that we could not thoroughly get through.
However, in northern Californ ia, we did find in various allotment 
series patterns  of forced fees.

Fo r your information,  a forced fee basically consists of the issuance 
of a fee pa tent to an Indian allotment holder prio r to the expiration  
of the initia l 24-year tru st period without applica tion by the Indian 
and without a valid competency certificate.

In  the Round Valley series, a series of 1,241 allotments, we came up 
with 167 potential forced fee problems. These were all the files we could 
get through in Round Valley. We have been informed by the Bureau 
tha t they have only reviewed to  this  date 60 of the  167 forced fee po­
tential situations from this one series and that they have, indeed, found 
at least  10 tax forfeitures.

There are 1,170 Round Valley files at this point which need research 
for tax forfeitures. We do believe, a t least based on the communica­
tions in these files, tha t there is at  least the potential  of 150 to 300 addi­
tional forced fees in this  series. This rests, in par t, upon a letter found 
in the Round Valley series from the Round Valley agent to the Com­
missioner of India n Affairs, indicat ing tha t he was going to issue fee 
patent s p rior to the expiration of the trus t period and th at he did not 
want to b ring this  to the Ind ians ’ attention , however, because he feared 
an uprising.

We also found forced fee patterns in the Susanville, Independence, 
and Reading series. However, only a very small percentage of these 
files were actually gleaned through  by CILS.

In  one of the allotment series, 37 of the files show land sold to third  
parties  prior to the expirat ion of the tru st period with typed-in names 
of the allottees appearing on the petitions for sale, as opposed to the 
requisite signature.

We also did not have adequate time to review 36 purchases by the  
city of Los Angeles prior  to  the expirat ion of the tru st period in an­
other series where the city was purchasing water righ t resources;
1,070 allotment files in the Susanville series still need further  research.

Wo cannot believe that between the period of mid-November to the  *
present, which is the period th at our local area office has had to review 
the data we submitted, tha t they have come up with a thorough 
search, a thorough ferre ting out of these claims. I indicated to you 
earlie r tha t there are files all over the country for a given allotment. •
You will see tha t specifically in my testimony.

We also came across, scattered throughout allotment files, old age 
assistance liens. This is where a county welfare lien is attached to an 
Indian probated estate. The  debt is taken out of an estate which is sup-
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posed to be nonencumberable. We  have no t been able to  adequately 
pursue th is pro blem in Ca lifornia .

I  believe t hat  we need  to  th in k in the  f ut ur e of no t j us t an extens ion  
bu t a sys tem atic , org anize d, inv est iga tiv e process fo r ge tt in g th roug h 
the  allotm en t files. Th is  wil l call  for, as ind ica ted  ea rli er , vario us  e x­
pe rts  that  were not available to us in ou r lim ited tim e wi th  th e proje ct  
in Ca lifornia .

Fo r ins tance,  in pu rsui ng  the  co ntr ac t, we ind ica ted  th at , fo r in ­
stance, in res earch ing  o ut some of these claims,  for example, a tim be r 
trespass  or  an un de rapp ra ise d tim be r sale,  we would need  some ex­
pe rt witnesses th ere ; we wou ld need  people who can look at  the tit le  
his tory. We  also ind ica ted  trespasses req uir e surv eyors. We  did no t 
hi re  su rvey or s; we h ire d legal resear ch cle rk peop le to doc um ent  and 
cull  throug h files.

We feel th at  with ou t the bu ild -in  to  the system of survey ors , of 
tit le  abstr ac tor s, of  the coo peratio n of  various  plan ts th roug ho ut  the 
Na tion th at  con tain da ta  fo r individu al  a llo tte es  in Ca lif or nia,  t hat  a 
fu rthe r extens ion  pro bably  wou ld be as meaningless as wha t ha p­
pen ed l as t time  since  1977.

We need to hav e a coh erent scheme, a coh erent str uc ture  to  the  
Bu reau ’s appro ach. We  do not wa nt  to ag ain see a last minu te,  up  
ag ain st the  wall, mad scurr y to try  t o fe rr et  out  cla ims.  That  requ ires 
res ource s; th at re quires app ropr iatio ns .

I have been infor me d th at  various of  o ur  claims, by the  l et ters  peo­
ple  received who were the pa rti es  to  the se c laim s, have  been reject ed  on 
the  grounds of  insufficien t doc umentatio n. Th ere  was no poss ible  way  
in a mo nth  an d a ha lf  th at sufficient documenta tion could hav e been 
developed on all  o f o ur  cla ims.

Also,  we a re very mu ch awa re, by cor respon den ce fro m the  1977 ex­
tension period, th at  ma ny  claims then  too were  rejected fo r lack  of 
su pp or tin g documenta tion. We  believe it  is the  B ur ea u’s responsib ilit y 
to review th is  documenta tion process. We  have  po inted  them towrard 
pa tte rns, towa rd  po ten tia lit ies  and infere nce s of  ill egali ties in given 
series. We have no t fe rreted  the m all out . We do hop e the y wil l pu r­
sue v igo rou sly  th e l eads we  hav e given  them. However , we w ould ask— 
an d I endorse  A ni ta ’s per spe ctiv e on th is  one maybe fro m a d if ­
fe rent  ta ck—th at a special  p ros ecuting  tea m of  some so rt be  a pp oin ted 
ind ependent of  the De pa rtm en t of  the  In te rior  to overview th e cr i­
te ri a imposed  on reject ion s, to overview  and make sure  th at a sys ­
tem atic, coh erent approa ch  i s d eve loped in the  fu tu re  i f any ext ens ion  
effo rt is obtai ned .

Th is,  we feel is ce rta in ly  i mpo rta nt  in are as of  cla ims which involve  
bo th Governm ent lia bi lit y an d th ird  pa rty lia bi lit y.  There  are  rea lly  
very  few claims I have  been able to come across th at  do not invo lve a 
ce rta in  per cen tage of  Go vernm ent misfeasance . I  would say th is  is 
true  in un de r-a pp ra isa l situa tio ns . Th is wou ld be true  even in the  
forced  fee situa tio n.

We  were told at  t he  t ime of  neg oti ati ng  the  c on tra ct  that  c laim s in ­
volving  any  po tent ia l Go vernm ent lia bi lit y wou ld no t be pu rsu ed  by 
the  Bu rea u. We beli eve  th is  has go t to  be ree valuat ed.  Possibly  such 
cr ite ria  could be reevalu ate d by a spec ial prosecut ing  team.

I also,  in one lea vin g note, wa nt to ind ica te pro blems we ha d with 
the due  process n otic e th at was  made to t he In di an  c ommu nity on th is
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whole project. The s tatute, by itself, reads t ha t claims can be filed up 
and until Apr il 1, 1980, at  present. But we, by being an Ind ian Legal 
Services, became privy to a memo talkin g of the August  1 cutoff. As far 
as we know, the Indian community had no t been aware of th is super­
imposed administrative cutoff.

We tried  very quickly to make them aware of this  in a 1-month 
process of TV spots, 34,000 bulk mailings to Indian organizations, 
radio spots, and appearances before various t riba l representat ive bod­
ies. Unfor tunate ly, the Indian community in California, in reality, 
since we signed off on this  contract on August  7 and then basically got 
our media effort out by September 1, had maybe as little as a month and 
one-half a month, given the s taggered TV showing, to  even know that 
there was a problem in the guarantee of whether thei r claims would be 
submitted i f they were not in before the administrative cutoff date, not 
on all fours with the terms of the statute.

We are still receiving incoming complaints and claims forms from 
the Ind ian community generated by our advertis ing campaign, and 
we have no way of guaranteeing  at  preesn t whether these will be con­
sidered or whether they can even be put  into the mill and forwarded 
on to Justice.

My concerns, if I could just capsulize it  again, are of a systematic, 
rationa l approach being developed for the next go-round, someone 
tha t the Bureau maybe has to answer to in guaran teeing  th at notices 
get out  and guarantee ing that  the  process is organized and time effec­
tive. I think  a special prosecuting team independent of the Department 
of the Inte rior would serve this purpose.

I  come today also with a resolution from the Inte rtri bal  Council of 
California  which speaks on beha lf of  the 120 tribes and organizations 
throughout  California, and I would like to introduce thei r resolution 
into the record.

Briefly summarized, it states  tha t they are concerned that individual 
rights and tribal rights secured by 28-2415 shall be lost if  there is not 
an extension granted. They base this  on the fact that they know tha t 
the United States has failed to perform its trust responsibility in 
California.

Senator Melcher. The resolution will be made a p art  of the record, 
without objection, at this point.

[The resolution of the Intert ribal Council of California follows:]
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INTER-TRIBAL COUNCIL OF CALIFORNIA, INC.

RESOLUTION 124-12-79

WHEREAS, the In te r- T ri ba l Council o f C a lif o rn ia , Inc . speaks on 

beha lf o f the  in te re st s o f 120 Ind ian  tr ib es and org an iza tions  throughout 

C a lif o rn ia ; AND

WHEREAS, the In te r- T riba l Council o f C a lif o rn ia , In c .,  is  informed 

th at imp ortant Indian tr ib a l and indiv id ual ri gh ts  secured by 28 USC Section 

2415 sh al l be lo s t i f  fed era l proceedings are not commenced by Apri l 1., 1980; 

AND

WHEREAS, the  In te r- T riba l Council o f C a lif o rn ia , In c .,  knows th at 

the United  States has cont inued to fa il  to  perform it s  tr u s t re spons ib ili ty  

in  Calif orn ia  by a tim ely , prop er ly planned and comprehensive e ff o r t to 

id e n ti fy , document, in ve st ig ate , and research 28 USC Sect ion 2415 causes of 

act io n; AND

!':WHEREAS, the  In te r- T riba l Council o f C a lif o rn ia , In c .,  knows o f 

instances in  which the  fed era l tr u s t re spons ib il it y  pe rta in ing to 28 USC 

Section 2415 has been disreg ard ed; fo r example, the i l l i c i t  dest ru ct ion o f 

federa l papers by federa l employees, the lac k o f any comprehensible, access­

ib le  federa l f i l in g  system, the  lac k o f s u ff ic ie n t fed era l personnel as sign ­

ments to pay a ttention to 28 USC Sect ion 2415 causes o f act io n;

NOW, THEREFORE BE IT RESOLVED, th at  the In te r- T riba l Council o f "  

Calif orn ia  suppors the  na tiona l Ind ian  view th a t an extension o f the Apr il 1, 

1980 deadline to Apri l 1, 1983, is  essent ia l to the proper discharge o f the 

fed era l tr u s t re spons ib il it y  fo r each aspect o f 28 USC Sect ion 2415;

BE IT FURTHER RESOLVED, th at any le g is la ti o n  which extends the 

Apri l 1 , 1980 dea dlin e must con tain language which requ ires special federa l 

employees, independent o f In te ri o r  and Ju st ice,  to attend to 28 USC Section 

2415 causes o f ac tio n and which requ ires continuous re po rt ing and ov ersig ht .

CERTIFICATION: This  re so lu tio n was adopted at a duly ca lle d regu lar meeting 
o f the Executive Board o f Di rectors th is  15th day o f December, 1979.

Executive Board o f Di recto rs
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Senator Melcher. I will have to a llot the time now. We have until 
4 o’clock to conclude the hearing; tha t means there are 50'minutes 
left. I  want to check to see whether these witnesses are here.

George Goodwin?
Mr. Goodwin. I am here, Mr. Chairman.
Senator  Melcher. John Echohawk?
Mr. Echohawk. Here.
Senator  Melcher. Lucy Covington ?
Ms. Covington. Here.
Senator Melcher. Guy Johnson ?
Mr. J ohnson. Here.
Senator Melcher. William Nisbet?
Mr. Nisbet. I am here, Mr. Chairman.
Senator  Melcher. Kirke Kickingbird ?
Mr. K ickingbird. Here.
Senator Melcher. There are six witnesses and two of this panel 

left ; tha t makes eight. In fairness to everyone—and I do not know 
if anyone wants to come back on a different day , bu t I would suspect 
not—I think we should just divide up the time, 6 minutes or 6 ^  
minutes apiece, because this has to be concluded by 4 o’clock.

I do not want to cut you off, Pauline, but I  can state tha t $6 million 
has been appropria ted by Congress for this year, for the 2415 project.
I do not know if that  is enough, but judging from what I  have heard, 
it probably is not enough. But I wanted to let  you know th at in case 
you did not know.

Mr. Friedman. Mr. Brecher, attorney in charge of the southern 
section of the CILS 2415 project.

Air. Brecher. Mr. Chairman,  I would like to spend my time with 
you to  give you a few examples of what it is like to actually do this 
work because I was up to my elbows in it for 2 months in the summer.

I am an attorney in private p ractice ; I  do not regularly do Indian 
law, and I can tell you that this was the most frustra ting , demoraliz­
ing job I have ever taken on. The number of records t ha t we had to 
plow through would probably fill all the chairs in all the room be­
hind the stand where you are sitti ng now. They are in to tal disarray , 
disorganized; many of them contain tissue copies of material written 
in 1898, et cetera, all of which is relevant to the  issues we had to look 
into.

It  took us about 3 weeks just to figure out where all the documents 
were. You have heard tha t not only are they in Californ ia, but they 
turn out to be in Oregon, Maryland,  Washington, and wherever you 
go, whomever you talk  to, they know that they do not have the 
record you need, and they do not know where it is either. So, just 
finding ou t where to locate the appropria te records is a major project.

Then, when you finally get y our hands on the  record, you find that, 
inevitably, the partic ular  document you need to show what you want to 
show is not in tha t record.

I remember what we were try ing  to do was prove a negative. We 
were looking for unlawful actions, which usually means transactions 
which were not properly documented. I t is much more difficult to show 
tha t the document is missing than tha t it exists; tha t is another basic problem we had.
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The patte rn of reservations in southern Californ ia is particularly 
complex, based on a series of old secretarial and Presidential orders 
extending back to the 1890’s. Many of those reservations have been 
surveyed seven or eight times, and the surveys never come out the same.

I remember I went out to one reservation and talked to a tribal elder 
there who had a collection of maps of the reservation going hack 
maybe 30 or 40 years. He had been there when a number of the sur- 

’ veyors were there. Every time, i t sure came out tha t the India ns lostland or did not get land that  they knew was theirs.
I was outraged; I was new to the game; and I said, ‘‘We are going 

to look into this.” Then I started seeing that what we would need 
would be a surveyor, an historian, an archivist , a title searcher, and 
a whole panoply of experts to look into it. I did not say that  to the man 
righ t then, but he looked a t me with kind of a l ittle smile and a fa r­
away look on his face, and he said, “Nothing  will come of this;  we have 
been talk ing about it for 40 years, and noth ing will come of it.” And it 
won't because, as it turn s out, we submitted tha t claim, and we were 
told by the Solicitor’s office tha t there was insufficient documentation, 
and so tha t they do not intend to do anything about it. This is a pattern  
tha t we saw repeated over and over again.

I will tell you f rankly tha t it really frosts me that the people who 
are passing on the  claims on whether to go or  not go with them a re the 
very same BIA  representatives who told us, with straight faces, that 
there were six claims for the State  of Cali fornia; they had been 
through all the records; and they had  identified all the claims; and as 
a result, we did not need any extension; we did not need any other 
funding; and, fr ankly, they did not need us very much.

My researchers and I were looked at almost consistently as inter lop­ers who were there to uncover a malfeasance th at had been done. We received very littl e cooperation. Formally it was there;  there were 
letters on file saying, “Give them every piece of cooperation,” but, in 
fact, we were subject to petty harassment, inadequate facilities; we 
only learned of two incredibly useful documents tha t would have re ­
vealed a  lot of major  claims the last week of our program. When I 
asked why we were not told about it, we were told, “You didn’t ask.”

We found out tha t there is a l ist of appra isals done by the BIA  on 
each piece of land every time a trespass complaint had come into them 
for the last 40 years; there is an actual log of those appraisals. We 
never saw it ; we made two efforts to see it. One time a fellow was out 
to lunch; the other time he said he did not have time for us, and then our project was over.

We also found tha t there was a list of 300 terminated  rights-of-way which we did not locate or did not know about again until the last* week. We never bad a chance to look at them. I will bet you th at  a t 
least 10 percent of those rights-of-way were terminated because they were illegal.

We are not talking  about nickel-and-dime claims here, I think some• of them are in the, range of $500,000 to $1 million each, and I can 
tell you, as a private a ttorney , I  could make enough to ret ire on at 10 
percent of the action tha t could be gotten down there. But the huge investigation costs prelim inary to filing claims would discourage 
almost all private practitioners.
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The problem is tha t there is no incentive for the government to 
prosecute. The BIA would be making a strong  case of malfeasance against itself if it comes up with claims. T hat  is why I  am especially ainterested in making sure tha t it  is an independent agency tha t does 
this work, and not in 2 months as we had. You need a t least 18 months 
to 2 years to really get rolling. You have to find the contacts; you have to find the dirt.  

aWe found a B IA employee who had quit and knew about where all 
the secrets were. We go t to tha t fellow, but by the time we ran every­
thing down, i t was time to get our files into the very same agency tha t 
had failed to take action in the first place. I  think  t ha t is a shocking situation, and, frankly,  what I heard  this morning  sounded very much 
like a whitewash; in other words, “We spent this money; we called in 
CIL S; we did everything we cou ld; and the problem is taken care of.”
Well, I  refuse to be part of a whitewash. The job th at I  did, I felt, was totally inadequate, ridiculously superficial, and in my private practice 
I would be ashamed to recommend action to a client on the basis of the kind of investigation that we were forced to do.

If  2415 is not extended and is not extended with adequate funds, i t will mean tha t once again the India ns are made to suffer because of 
Government incompetence and inertia.

Then the phrase, “2415” will be added to the long litany of legal 
euphemisms which are used to pa rt the Indians from the ir land. I 
think tha t enough is enough and that this  is the committee to put  a stop to this sor t of thing and make sure the Indians get what is due 
to them. The land is not theirs  any more ; the least they are entitled to is the money that is due them.

Thank you for listening.
Senator  Melcher. Very good. Very good. You made excellent points.
Mr. F riedman. Cynthia  Davenport.
Ms. Davenport. I will try  to be brief.
My name is Cynthia Davenport, and I  am an attorney a t Evergreen Legal Services and its native American p roject in Washington State.

We provide  services to 'both Indian  tribes and individuals th rough out the State.
In early spring  of this year the Indian Advisory Board to Eve r­

green decided that one of the priorit ies of the three attorneys in our office should be work on 2415 claims. Unlike the other people th at have been talkin g today, we did not have a contract with the Bureau to 
identify and document claims. The most important ramification of this is tha t we did not thereby have access to the files of the Bureau 
to systematically research them for possible claims. We had to rely on 
the individual tribal members and tribes to tell us what they  thought  •thei r claims were. We then went to the Bureau and tried  to locate the documentation for the claims in their files.

The obvious disadvantage to this procedure is t ha t there are a lot of valid claims which went undiscovered. •
Despite the limitations inheren t in this type of procedure, we were able to uncover quite a variety  of claims, including trespasses of various sorts, invalid rights-of-ways, and riprapping of  streams which caused trust lands to be washed away.
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I th in k it  is i m po rta nt  f or  the  committee , as  it  cons iders a n extension 
of  th e sta tu te , to un de rs tand  the n atur e an d t yp es  of cla ims  th at we are 
ta lk in g about. As an exa mple, in no rth we ste rn  W ash ington  th er e a re a 
number o f publi c dom ain  all otm ents which  are  off the res erv ations. In  
one pa rt ic ul ar  case, there is a ra ilr oa d whi ch runs  across some o f these 
allotm ents, cu tt in g them in  ha lf.  Th e va lid ity  of  th e ra il ro ad ’s righ t-  
of-way is in question, bu t more im po rtan tly  to th e individu al  lan d- 
owners involve d, the ra ilr oa d has been deny ing the m access across  th e 
ra ilr oa d tra ck s to  th e othe r part  o f th ei r lan d. Th e ra ilr oa d does th is  
by requ iri ng  th at  th e cro ssing be b ui lt  according  to  ra ilr oa d stan da rd s, 
th at  the  I nd ia n lan down er him sel f m us t pay  f or  these cross ings. Often  
th is  runs  in to  sev era l hu nd red do lla rs, an d th e individu als obv iously 
do no t h ave  t he  money. Th e In di an  landown ers  is also  requir ed to  p ay  
fo r r ai lroa d insurance .

I t  is  th is  ty pe  o f c laim  t h a t we a re  t al ki ng  about many tim es.
Tho  oth er pane lis ts hav e exp ressed th ei r fr us trat io n wi th  the 2415 

pro cess; ou r frus trat io n ha s been equ ally complete. I  would  like to 
il lu st ra te  wi th  one  pa rt icul ar ly  fr ust ra ting catch-22 type  of  e xam ple.  
Th ere are comp ute r pr in to ut s availabl e, a t lea st in  the Por tlan d are a 
office of  the BIA , o f th e t it le  st at us  rep or ts of  each  pa rce l of t ru st  lan d. 
These  are very he lp fu l i n b eg inning  resear ch an d inv estig ati on  because 
they  can  pi np oint  any que stio nab le tra ns ac tio n rega rd ing thes e tr ust  
la nds; i t giv es you a g ood star ting  point.

In  Septe mb er or  Octob er of  1978, the se land  stat ut e record s fro m 
the Po rt la nd  are a office co mp ute r were  unavail ab le because the y were 
be ing  t ra ns fe rred  to a co mp ute r in Albuq ue rque ; fo r th at reason, we 
do n ot  know, and we nev er foun d out . Once  t he  record s were pu t into 
the com puter  in A lbu querq ue, we we re st ill  no t able to  get  them  because, 
we wer e tol d, there was no c om puter  pr in to ut  p ap er  avai lab le fo r the com puter .

F or one rea son , al so unknown  to  us, th e B ureau t hen t ried  to  tra ns fe r 
the rec ord s to  a comp ute r in  Fl or id a.  Unf or tuna te ly , th at comp ute r 
does no t speak the same lan gu age as  the  one in Albuquerq ue,  and the 
rest of  the  tim e ha s been  s pe nt  t ry in g t o tran slat e fro m one lan guage 
to th e oth er.  B y M ay of  th is  ye ar  th e reco rds  were s til l n ot  availa ble .

Ano ther  very serio us p rob lem  th a t we a re  facing  in our  are a is a  local 
U.S . at to rn ey ’s office w hich ap pe ar s no t t o  be very int ere ste d in thes e 
lyp es of claim s. I  had a tele phone con ver sat ion  wi th the  person  in th a t office who will  be responsible  fo r rev iew ing  the  c laims  submi tted 
by the So lic ito r’s office, and  h e stated  t o me th at , “f rank ly , these cases do not  hav e a he ll o f a l ot  of sex ap pe al .”

Se na tor Melcher. Excus e me ju st  a minute,  Cy nthia. I hav e been 
read ing ahead  of  yo ur  te st im on y; and I  no ted  th a t po in t before  you 
reache d it—ab out a U.S . at to rn ey  no t being  int ere ste d in 2415, a nd  I 
th in k th at  is  no t p ecul iar t o a ny  a re a ; I  t hink  t hat  is the rule . No U .S. 
at to rney  i s g oin g t o be in ter es ted  i n one of  these  case s unless h e i s told 
by the  Dep ar tm en t of  Ju st ice to pa y some at tent io n to  it.

You can  tel l me if  any of  you  know when  the Ju sti ce  Dep ar tm en t 
has to ld  a U.S. att orne y,  where  you  are  prac tic ing,  to  ge t busy  on a 
2415 case. Do you know of  any , any of  you  ? Th ey h ave  t o be sc reened, 
do the y not , by Ju sti ce , and then  maybe the U.S . at to rn ey  is brough t in.
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Ms. Davenport. No, sir. There are some claims which go directly 
from the Solicitor’s office in the area to the local U.S. attorney.

Senator  Melcher. To a U.S. a ttorney ?
Ms. Davenport. Yes, sir.
Senator  Melcher. I  mean a U.S. attorney  in the dis trict  ?
Mr. Brecher. We were told today  informally tha t claims under 

$40,000 go directly  to the U.S. attorney.
Ms. Davenport. There is a Justice Department manual which spe­

cifies tha t certain cases go di rectly to the local U.S. attorney .
Senator Melcher. Yes; but they are not going out and digging 

them up, are they ?
Mr. Brecher. They are not even prosecuting them when they are 

handed to them.
Senator Melcher. I am just gett ing to the first point. I thought 

tha t was your first point, Cynthia.  They are not busy looking for 
them.

Mr. F riedman. They are not digging them up; they are burying 
them.

Senator Melcher. Pardo n me ?
Mr. F riedman. They are burying them.
Ms. Davenport. My point is t ha t it is very difficult to  get a claim 

filed. The local U.S. attorneys review the cases which are given to 
them by the local Solicitor, and if they are not very interested in 
them, or if there is any difficulty at all with them, they are going to 
reject them, or not prosecute them vigorously.

Senator Melcher. There  is one other point, and tha t is tha t the 
Solicitor’s offices are often waiting until the last moment to tell an 
Indian claimant tha t a part icul ar claim will not be filed. It  is a very 
valid point  if they wait for the last 90 days or even the last 4 or 5 
months of a deadline and it is not going to be filed: W hat is a claim­
ant supposed to do ?

Joe, I do not know how your calendar is, but most practicing at­
torneys cannot stop whatever they are doing and jus t pick up and 
say, “Oh, you only have 90 days or 60 days lef t; this will take pr i­
ority  over all the rest of my clients.” I do not think tha t happens, 
does i t?

Mr. B recher. No, sir.
Senator Melcher. It  cannot happen.
Ms. Davenport. There is also the question of whether they would 

even be able to get into court.
Senator  Melcher. In th at timeframe ?
Ms. D avenport. Whether  the applicable statute  would already have 

run, or whether they could meet the  jurisdictional amount to get into 
Federa l court. *

Senator  Melcher. I am going to gavel you. I hopp you do not mind.
This is very excellent testimony; you have made some very good 
points.

To be fair  to the rest of you, we will get righ t on to George Good- •
win, director of claims, Minnesota Chippewa Tribe.

Thank you all very much.
George.
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STATEMENT OF GEORGE GOODWIN, EXECUTIVE DIRECTOR, MINNE­
SOTA CHIPPEWA TRIBE,  ACCOMPANIED BY CRAIG COBE, PRO J­
ECT DIRECTOR, CLAIMS RESEARCH UNIT

Mr. G oodw in. My  na me is Geo rge Go od wi n. F o r th e reco rd , I am  
th e ex ec ut ive di re ct or  of th e M inne so ta  Chi pp ew a Tribe .

Sen at or  M elcher . We ha ve  your pr ep ar ed  te st im on y,  Georg e.
W ithout ob jec tio n,  it  wi ll be in cl ud ed  in th e reco rd  a t th is  po in t. 

[T he  pre par ed  st at em en t of  Mr. Go od wi n fo llo ws: ]



STATEMENT OF GEORGE GOODWIN, EXECUTIVE DIRECTOR 
MINNESOTA CHIPPEWA TRIBE

HEARINGS BEFORE THE SELECT COMMITTEE ON INDIAN AFFAIRS 
UNITED STATES SENATE 

De cemb er 17 , 1979

Mr. C hair m an, an d members o f  th e  C om m it te e,  my name  i s  Geo rg e Goodwin, 

and I  am th e  E x ec u ti v e  D ir e c to r  o f  th e  M in neso ta  Ch ippewa T r ib e . I 

am ac co m pan ie d  by  Mr.  C ra ig  Cob e,  who i s  th e  p r o j e c t  d i r e c t o r  o f our 

§ 2 4 1 5 -c la im s i n v e s t i g a t i o n s .  We we lco me t h i s  o p p o r tu n it y  to  t e s t i f y  

a t  th e s e  o v e r s ig h t  h e a r in g s  on  th e  S t a tu t e  o f  L im i ta t io n s .

The M in neso ta  Ch ippe wa T r ib e  h as 30 ,0 0 0  mem be rs,  w hi ch  makes  

i t  on e o f  th e  N a ti o n ’ s l a r g e s t  t r i b e s .  I t  o c cu p ie s  s i x  r e s e r v a t io n s :  

Fond du  L ac , Gr an d P o r ta g e , Lee ch  L ak e,  M il le  L acs,  N e tt  L ak e,  and 

W hi te  E a r th . Most o f  o u r la n d  i s  a l l o t t e d .  Ch ippe wa la n d s  ha ve  be en  

im p ro p e rl y  a c q u ir e d  th ro u g h  d eeds o r  p a te n ts  b a se d  on t a x  f o r f e i t u r e  

o r a d v e rse  p o s s e s s io n  w h il e  a ll o tm e n ts  wer e s t i l l  in  t r u s t  o r  r e ­

s t r i c t e d  s t a t u s .  La nd  h as been  a c q u ir e d  w it h o u t th e  c o n se n t o f  a l l  

th e  b e n e f i c i a l  ow ne rs  o r  th e  a p p ro v a l o f th e  B ur ea u o f  I n d ia n  A f f a i r s .  

T re s p a ss  on  Ch ippe wa la n d  h as  in c lu d e d  u n a u th o r iz e d  u se  f o r  g ra z in g ; 

r a i s i n g  c ro p s ; c u t t i n g  ti m b e r ; h a r v e s t in g  w il d  r i c e ;  h u n ti n g  an d 

f i s h i n g ;  m in in g an d q u a r ry in g ;  an d r ig h ts - o f - w a y  f o r  ro a d s  an d u t i l i t y  

l i n e s .  Mo st o f th e s e  ab u ses  to o k  p la c e  b e fo re  19 66 .

The  M in neso ta  Ch ippe wa T r ib e  su p p o r ts  e x te n s io n  o f  th e  S t a tu t e  

A p r i l  1 , I98O i s  th e  d e a d li n e  f o r  th e  U n it ed  S t a te s  to  f i l e  damage 

a c t io n s  on  b e h a lf  o f  In d ia n  t r i b e s  an d In d ia n  in d iv id u a ls  w it h  a l l o t ­

te d  t r u s t  la n d  f o r  t r e s p a s s  t h a t  o c c u rre d  p r i o r  to  19 66. U n le ss  th e  

d e a d l in e  i s  e x te n d ed , m os t o f  ou r c la im s  w i l l  n o t be  f i l e d  an d hu n­

d re d s , i f  n o t th o u sa n d s , o f Chi pp ew as  w i l l  s u f f e r  f o r  i t .  Few ca n
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a f fo r d  th e  ex p en ses o f  l i t i g a t i o n  on t h e i r  own b e h a l f  to  ov erco me 

th e  f a i l u r e s  o f  th e  U n it e d  S t a te s  a s t r u s t e e .

When th e  C o n g re ss  e n a c te d  P.-L . 95-1 03 in  A ug us t 1977, which  

g ra n te d  an  e x te n s io n  t o  A p r i l  1 , I9 8O , i t  co u ld  n o t be aw are o f . t h e  

nu mber o f  p o t e n t i a l  c la im s  t h a t  wou ld  a r i s e  on ce  i n v e s t i g a t i o n  of 

th e  c la im s  wa s be gu n in  a co m p re h en siv e  an d th o ro u g h  m an ne r.  H ost  

o f  th e s e  w er e n o t "ne w" c la im s , b u t  o ld ,  p e r s i s t e n t  c la im s  t h a t  

ha d n e v e r  b een  p r o p e r ly  r e s e a rc h e d  by  th e  BIA so  t h a t  th e y  c o u ld  

be  r e f e r r e d  t o  th e  S o l i c i t o r ’ s O f f ic e  an d th e n  t o  th e  D epar tm en t o f 

J u s t i c e .  •

M ore over , w it h  r e s p e c t  to  th e  M in n eso ta  Ch ippe wa T r ib e ,  a 

1977  d e c i s io n  o f  th e  M in n eso ta  Su prem e C o u rt  in  th e  C la pp Amendment 

c a s e s  g r e a t l y  b ro ad en ed  th e  sc ope  o f  o u r c la im s , th e  im pac t o f  whi ch  

th e  C o ngre ss  co u ld  n o t a n t i c i p a t e .  The C la pp  Am endmen t, e n a c te d .b y  

C ongre ss  in  19 06  s t a t e d  t h a t  t r u s t  p a te n t s  is s u e d  to  m ix ed-b lo od ,^  

W hite E a r th  Chi pp ew as  w ere  a u to m a t ic a l ly  c o n v e rte d  to  f e e  p a te n t s  

an d /^ su b je c te d  th e  la n d  t o  t a x a t i o n .  How ev er , in  S t a te  o f  M in neso ta  

v . Zay Z ah , th e  C o u rt  r u le d  t h a t  th e  C hi pp ew as  ha d a c o n s t i t u t i o n a l l y  

p r o te c te d  r i g h t  t o  m a in ta in  th e  t r u s t  an d n o n ta x a b le  s t a t u s  o f  t h e i r  

a l lo tm e n ts  f o r  th e  te rm  o f  y e a r s  s e t  f o r t h  i n  th e  t r u s t  p a te n t s .  

A ll o tm e n ts  w i th  u n e x p ir e d  t r u s t  p e r io d s  w er e c o n ti n u e d  in  t r u s t  s t a tu s  

i n d e f i n i t e l y  by  th e  I n d ia n  R e o rg a n iz a t io n  Act  o f 19 3^ - T h is  d e c is io n  

ad ded  g r e a t l y  t o  th e  nu mbe r o f  a l lo tm e n ts  t h a t  r e q u i r e  i n v e s t i g a t i o n .

F o r th e  p a s t  20  m on th s th e  M in n eso ta  Chipp ew a T r ib e  h a s  bee n 

c o n d u c ti n g  i n te n s i v e  an d com p re h en siv e  r e s e a r c h  in to  t r e s p a s s  c la im s . 

I t s  r e s e a r c h  i s  f in a n c e d  by  a c o n t r a c t  w it h  th e  BIA u n d e r P .L . 93-6 38 . 

As a r e s u l t  o f  o u r i n v e s t i g a t i o n s  an d in  th e  new l i g h t  o f  th e  Z a y  Zah

- 2 -



d e c i s io n ,  we i d e n t i f i e d  more th a n  8 ,0 0 0  a ll o tm e n ts  w hi ch  m ig ht be 

s u b j e c t  t o  t r e s p a s s  c la im s . Ow ing  to  s t a f f i n g  an d ti m e  c o n s t r a i n t s ,  

we have b een  a b le  t o  ex am in e c lo s e l y  on ly  3 ,0 00  o f  t h e s e - - w e l l  u nder

h a l f .  In  m os t o f  th e s e  c a s e s  J u t  l â ô

N e v e r th e le s s , o u t o f  th e s e  3 »°° 0  a l lo tm e n ts  tT le re  re m ain  
‘/ <? 2 'a c t iv e  c a s e s  in v o lv in g  3 2 -^ 0 ,0 0 0  a c r e s  o f  la n d . Th e S o l i c i t o r ’ s 

O f f ic e  h a s  r e f e r r e d  62 o f  th e s e  t o  th e  D ep ar tm en t o f  J u s t i c e  and 

h a s  th e  r e s t  u n d e r re v ie w .

On th e  b a s i s  o f  o u r e x p e r ie n c e , we wou ld  p r o j e c t  t h a t  ’

th o ro u g h  e x a m in a ti o n  o f  th e  more th a n  5 »°° 0  a ll o tm e n ts  w hi ch  we hav e 

n o t  y e t  been  a b le  to  r e s e a r c h  c a r e f u l l y  wou ld  r e s u l t  in  an  a d d i t i o n a l  

76 0 a c t i v e  t r e s p a s s  c a s e s ,  in v o lv in g  s e v e ra l  more t e n s  o f  th o u san d s  

o f  a c r e s  o f  la n d . I f  th e  d e a d l in e  i s  n o t ex te n d ed , m os t o f  th e s e  

c la im s  w i l l  n o t be  f i l e d ;  an d , in  th e  ru sh  to  mee t th e  d e a d l in e , some 

c la im s  t h a t  wou ld  n o t  be  f i l e d ,  g iv e n  a d eq u a te  r e s e a r c h  ti m e , w i l l  

be  f i l e d - - c a u s i n g  u n in to n t io n e d  h a r d s h ip  to  n o n -In d ia n  la ndow ner s 

who w i l l  u l t i m a t e ly  p ro v e  t o  h ave  go od  t i t l e .  Many o f  ou r n o n -In d ia n  

n e ig h b o rs  s u p p o r t u s in  se e k in g  th e  e x te n s io n . We e s t im a te  i t  w i l l  

t a k e  an  a d d i t i o n a l  3~3  l / 2  y e a r s  t o  co m p le te  th e  work b e fo re  u s .

W ith mo re fu n d s  f o r  s t a f f  th e  ti m e  co u ld  be  s h o r te n e d .

Mr . C hair m an , I  have em phasi ze d  dam age  c la im s  f o r  t r e s p a s s

i n  my te s ti m o n y . T h is  i s  b e c a u se  l e s s  th a n  3% o f th e  Ch ippewa c a s e s  

t h a t  a r e  u n d e r c o n s id e r a t i o n  f o r  l i t i g a t i o n  in v o lv e  b re ach  o f  con­

t r a c t .  We u rg e  t h a  x te n d ed  f o r  b r e a c h - o f - c o n t r a c t

c a s e s  a s  w e l l .

We re c o g n iz e  t h a t  t h i s  m a t te r  h a s  been  b e fo re  th e  C o ngre ss



many ti m e s  and f o r  a  lo n g  ti m e . Bu t i f  th e  A p r il  1 d e a d li n e  ex­

p i r e s ,  f a i l u r e  by  th e  U n it ed  S t a te s  t o  f i l e  a l l  p o s s ib le  c o m p la in ts  

by th e  d e a d li n e  wou ld  i t s e l f  c o n s t i t u t e  a b re ac h  o f  t r u s t .  A cc or d­

in g  to  th e  O ff ic e  o f  th e  F ie ld  S o l i c i t o r ,  Twin C i t i e s ,  M in n eso ta , 

th e  r e c e n t  C o u rt  o f  C la im s d e c is io n  in  M itc h e l l  v . U n it ed  S t a t e s 

59 1F . 2d 13 00  (C t.  C l.  19 79 ) " p ro v id e s  c l e a r  a u th o r i ty  f o r  a l l o t t e e s  

o r  t h e i r  h e i r s  to  c la im  dama ges in  th e  e v en t th e  B ur ea u / o f  In d ia n  

A f f a i r s /  does n o t p u rs u e  as c o m p le te ly  an d th o ro u g h ly  as p o s s ib le  

th e  S 241$ c la im s  i n v e s t i g a t i o n  p ro c ed u re  an d re c o v e r  a l l  p o s s ib le  

dam age  c la im s  f o r  th e  b e n e f i t  o f  a l l o t t e e s  o r  t h e i r  h e i r s .  ( L e t t e r  

a t t a c h e d . )

We b e li e v e  t h a t  e x te n d in g  th e  d e a d l in e  w i l l  s h o r te n  th e  

ti m e  th e s e  c la im s  w i l l  t r o u b le  th e  F e d e ra l  G ov er nm en t,  t h i r d  p a r t i e s  

an d th e  t r i b e s  and i t  w i l l  l e s s e n  th e  f i n a n c i a l  an d human c o s t s .

Th an k yo u f o r  t h i s  o p p o r tu n it y  to  t e s t i f y .
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Mr. Goodwin. With me is C raig Cobe, the project director of our claims research unit with the tribe.
In  the interests  of brevity, I would like to make a couple o f points. #One, we dealt with the nuts and bolts of the  research at  the tribal level 

through a contrac t with the Bureau. Craig  has been working on this project now for approximately 20 months altogether.
We definitely favor an extension of the statu te prim arily  because wof the volume of work that we see is needed to get our work done before 

it is even submitted to the Sol icitor and on to the Jus tice Department.
We have in our six reservations which compromise the Minnesota 

Chippewa Tribe  some 8,000 allotments. During the course of the re­
search, we have been able to research some 3,000 of those allotments.
Craig  will give you more details on some of the statistics. But I  think 
what we are finding is that there are many old claims—not new claims.
There was some concern tha t we are digging up new claims by extend­
ing the statute. But these are old claims tha t have been listed on the books for a number of years.

We have had numerous Indian people come to us and say, “That road 
is built  across my grandfa ther ’s allo tme nt; he was never compensated 
for it,” and, sure enough, if we check into these records, we find th at out.

The other point I would like to make is, through our research, if  al­
lowed to  be extended, we can clear up any unclouded t itle  issues. We 
have a great number of clouded titl e issues within the rem aining 5,000 
or so allotments people may have title  to. We feel that  if we are allowed 
to continue the research, with adequate resources and adequate time 
extension on the statute,  we can clear up these tit les, many of which 
are in non-Indian ownership right now.

Additionally, we have had a case come up in Minnesota called the  State of Minnesota v. 7aiz ow  which was decided in the State  supreme 
court. This dealt with the taxation  of an India n a llotment which fur­
ther complicated our research and required th at we do additional work.

These kinds of things were not projected in our  in itial  undertaking 
of the  research project, and we suspect t ha t those kinds o f things will 
be coming up in the future .

We have discovered old age assistance liens taken on Indian allot­
ments, and some of these are also part of research tha t we are sub­
mitting to the Solicitor.

In the case of brevity, I would like to have Mr. Cobe cite some of 
the statistical data that we have pulled together and have tha t also 
cited for  the record.

Senator  Melcher. Mr. Cobe ?
Mr. Cobe. Mr. Chairman, most of our s tatistica l data you will find 

in the package that we submitted. These are percentages. Most of what «
I have prepared is the fact tha t we have investigated 3,000 allotments.

Senator Melciier. Have you given us those data ?
Mr. Cobe. Yes; they have been given to you. It  is in the prepared statement. •
Senator  Melcher. All r ight . Please go ahead, Mr. Cobe.
Mr. Cobe. There are 8,111 allotments comprised in the Minnesota Chippewa Triba l Reservations. We have covered 3,000 of those a llot­

ments in our investigation. The efforts we have made and the  research 
techniques we have developed were developed with a great deal of
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assistance from the field solicitor at For t Snelling and Twin Cities 
and the Minnesota agency of the Bureau of Ind ian  Affairs. To our 
knowledge, the intense research born of these efforts is nationally 
unsurpassed.

Regardless of the fact that research in Minnesota has been great, 
we have been slowed and hampered in the research effort. We would 
like to point out tha t Congress, even though they have extended the 
statute twice, failed to make sure the Bureau was supplied with ade­
quate funds. It  was not until  the last month of 1978 tha t the Minnesota 
agency received funds specifically fo r 28 U.S.C. 2415.

In the past year, we have been operat ing on $200,000, from which 
we have employed eight full-time people, and dur ing the summer we 
have retained as many as 18 to 20 temporary researchers.

To insure the committee that the researchers and my staff do an 
accurate job, we will be submitting for the record our research plan 
and the documents we have found that  we need to complete a case.

Senator Melcher. W ithout objection, they will be included in the 
record at th is point.

[The prepared statement and related material follow. Testimony re ­
sumes on p. 220.]
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To da y we a r e  h e r e  to  b r in g  to  t h i s  c o m m it te e s  a t t e n t i o n ,  o u r  s t a t i s t i c a l  r e ­

s u l t s  w h ic h  yo u w i l l  f i n d  w i t h in  th e  e n c lo s u r e s .  B u t , mor e im p o r ta n t , we a r e  h e re  

to  t e s t i f y  to  th e  c o n s id e r a t io n s  t h a t  a r e  e s s e n t i a l  i n  o r d e r  to  c o m p le te  th e  i n ­

v e s t i g a t i o n  c a l l e d  fo r  by  th e  S t a t u t e  o f  L im i ta t i o n s .

Th e e f f o r t s  we have  m ad e,  an d r e s e a r c h  te c h n iq u e s  t h a t  we h a ve  d e v e lo p e d , 

w er e d e v e lo p e d  w it h  a g r e a t  d e a l o f  a s s i s t a n c e  fr om  th e  F ie ld  S o l i c i t o r  a t  F o r t 

S n e l l i n g  in  th e  Tw in  C i t i e s  an d th e  M in n e so ta  Age nc y o f  th e  Bure au  o f  In d ia n  

A f f a i r s .  To our  kn o w le d g e , th e  i n t e n s e  r e s e a r c h  b orn  o f  th e  co m bin ed  e f f o r t s  o f  

th e s e  a g e n c ie s  i s  u n su rp a ssed  wh en co m pa re d n a t i o n a l l y .

R e g a rd le s s  o f  th e  f a c t  t h a t  th e  r e s e a r c h  i n  M in n eso ta  has  b ee n  c o m p a r a ti v e ly  

s u c c e s s f u l ,  th e r e  a re  f a c t o r s  w h ic h  h a ve  s lo w e d  an d ha m pe re d r e s e a r c h  e f f o r t s .

We w ould  l i k e  to  p o in t  o u t  t h a t  C o n g r e s s , even  th ough  th e y  e x te n d e d  t h i s  

S t a t u t e  tw o t i m e s ,  f a i l e d  to  make s u r e  th e  Bur ea u s u p p l ie d  fu n d s  f o r  th e  i n v e s t i ­

g a t io n .  I t  wa s n o t u n t i l  th e  l a s t  m onth  o f  19 78  t h a t  th e  M in neso ta  A gency  r e c e iv e d  

fu n d s  s p e c i f i c a l l y  f o r  th e  28  U .S .C . §2 41 5 S t a t u t e  o f  L im i ta t io n s  i n v e s t i g a t i o n .

We h a ve  r e c e iv e d  $ 2 0 0 ,0 0 0 .0 0  i n  w h ic h  we have  em p lo yed  e i g h t  (8 ) f u l l - t i m e  

s t a f f ,  an d w er e su p p le m e n te d  by te n  (1 0)  te m p o ra ry  r e s e a r c h e r s  d u r in g  th e  sum mer 

m o n th s . To a s s u r e  th e  c o m m it te e  t h a t  o u r  r e s e a r c h  i s  th o ro u g h  we w i l l  b e  s u b m i t t i n g  

f o r  r e c o r d , an  o u t l i n e  o f  o u r  r e s e a r c h  m e th o d s . We w ould  a l s o  l i k e  t o  p o in t  o u t 

t h a t  o u r  r e s e a r c h e r s  a r e  fa m i l i a r  w i th  th e  la n d  th e y  a r e  r e s e a r c h in g  an d th e  In d ia n  

p e o p le  th e y  a re  d e a l in g  w i th .  A l s o ,  t h e i r  p r im a ry  f u n c t io n  i s  t o  r e s e a r c h  t r u s t  

la n d  d i s c r e p a n c ie s  t h a t  w ould  a p p ly  t o  th e  S t a t u t e  o f  L i m i t a t i o n s .
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We w ould  l i k e  i t  t o  b e  r e c o g n iz e d  t h a t  th e  r e s e a r c h  u n i t  o f  th e  M in n eso ta

♦  Chipp ew a T r ib e  has  r e s e a r c h e d  and i d e n t i f i e d  m or e c a s e s  in  l e s s  th a n  tw o y e a r s , 

th a n  d id  th e  Bure au  i n  th e  tw e lv e  (1 2) y e a r s  p r i o r ,  in  t h a t  sa me g e o lo g ic a l  a r e a .

I f  o u r  b u d g e t r e q u e s t  i s  a p p ro ved  f o r  FY 1 9 8 0 , th e n  we ca n c o n t in u e  our

*  p r e s e n t  r e s e a r c h  an d s u p p ly  th e  F i e ld  S o l i c i t o r  w it h  th e  la n d  s u r v e y s  n ee d ed  f o r  

p r e s e n t  c a s e s .

B ase d  on  th e  ti m e  fr am e  t h a t  we  h a ve  w ork ed  on  in  th e  p a s t  y e a r  and  a h a l f ,

th e  M in n e so ta  Chipp ew a T r ib e  i s  r e q u e s t i n g  t h a t  t h i s  c o m m it te e  c o n s id e r  a re co m ­

m en d a ti o n  f o r  an  e x te n s io n  o f  t h i s  S t a t u t e  f o r  a t  l e a s t  f i v e  (5 ) y e a r s . T hre e  (3 )

y e a rs  t o  do  th e  r e s e a r c h  an d tw o (2 ) y e a rs  t o  p r o c e s s  th e  f i n d i n g s .

We w ould  l i k e  to  p o in t  o u t  t h a t  th e  i n v e s t i g a t i o n  i t s e l f  a l s o  h a s  so me  m u tu a l

b e n e f i t  t o  I n d ia n s ,  N o n - In d ia n s , and b u s in e ssm e n  who  d e a l w it h  la n d  and  la n d  t i t l e  

p ro b le m s  e v e r y  d a y . A f t e r  i n v e s t i g a t i n g  th e  B u r e a u s ' la n d  d o cu m en ts , we ha ve  e s ­

ta b l i s h e d  a mea ns  by  w h ic h  q u e s t i o n s  w hic h  p r e s e n t l y  c lo u d  t i t l e  on  r e s e r v a t i o n s ,

ca n b e  a nsw ered  and c o u ld  re m ove  t h e  c lo u d . T h is  i s  v e r y  b e n e f i c i a l  f o r  th e s e

r e a s o n s .

1 . N o n -In d ia n s  who p r e s e n t l y  b e l i e v e  th e y  h o ld  go od  t i t l e  t o  la n d s  on  th e

r e s e r v a t i o n ,  an d in d e e d  d o , w o u ld  b e  a b le  t o  c l e a r  t h a t  t i t l e  an d h o ld  a

m a rk e ta b le  p ie c e  o f  p r o p e r ty .

2 . T hose  N o n -In d ia n s  who p r e s e n t l y  b e l i e v e  th e y  h o ld  goo d t i t l e  and  th e  

i n v e s t i g a t i o n  sh ow s t h a t  t i t l e  i s  q u e s t i o n a b le ,  ca n  h a ve  th e  q u e s t io n s  

s e t t l e d  no w, a s  opp o sed  to  w a i t in g  tw e n ty  (2 0)  y e a r s  a f t e r  th e y  h a ve  im pro ved  

t h a t  la n d , an d ru n n in g  th e  r i s k  o f  lo s in g  t i t l e  and  t h e i r  im p ro vem en ts .

3.  D uri ng  th e  i n v e s t i g a t i o n , we  b e l i e v e  r e a l  e s t a t e  p r i c e s  w ou ld  s t a b i l i z e  

and im p ro ve  a s  th e  i n v e s t i g a t i o n  a nsw ered  m or e q u e s t i o n a b le  t i t l e .

4 . We b e l i e v e  t h a t  a f t e r  th e  i n v e s t i g a t i o n  i s  d o n e . B a n k s , Lo an  C om panie s,

R e a l E s ta t e  A g e n ts , and T i t l e  In s u r a n c e  C o r p o ra ti o n s  w ould  b e  m or e w i l l i n g  to

d e a l w i th  la n d  w i t h in  th e  b o u n d a r ie s  o f  th e  r e s e r v a t i o n .  A l s o ,  th e y  w ould



h ave  a b e t t e r  u n d e r s ta n d in g  o f  t h e  n a tu r e  o f  I n d ia n  t r u s t  la n d  an d th e  p r o c e d u re s  

n ee d ed  to  ma ke t h a t  la n d  m a r k e ta b le .

We b e l i e v e  t h a t  th e  r e s e a r c h  t e c h n iq u e s  t h a t  we h a ve  d e v e lo p e d  ca n  b e  a p p l ie d  

n a t i o n a l l y .  Th e c o m m it te e  w ould  be a b le  t o  s e e  r e s u l t s  q u i c k l y  and th e  end  o f  th e  

i n v e s t i g a t i o n  w ould  n o t  b e  im a g in a r y . E v ery  m on th  s t a t i s t i c s  c o u ld  b e  co m p il e d  and  

a f t e r  s i x  (6 ) m o n th s , th e s e  s t a t i s t i c s  w ou ld  b e  r e v ie w e d . U si ng  th e  r e v ie w  we w ould  

p r o j e c t .  I f  t h a t  p r o j e c t i n g  w er e t o  sh ow  t h a t  th e  wor k c o u ld  n o t  b e  d one  in  th e  

am ou nt  o f  ti m e  a l l o t e d ,  u s in g  th o s e  sa me  r e s o u r c e s  u sed  th e  f i r s t  s i x  (6 ) m o n th s , 

th e n  th e  r e s o u r c e s  w ould  h a ve  t o  b e  b e e fe d  u p , in  o r d e r  to  s h o r t e n  th e  ti m e  fr a m e .

Th e te s t im o n y  yo u h a ve  hea rd  d e s c r ib e s  th e  p r o b le m s , in a d e q u a te  fu n d in g , non­

c o o p e r a t io n  fr o m  a l l  a g e n c ie s ,  an d la c k  o f  p e r s o n n e l . We a g re e  t h a t  th o s e  a r e  

p r o b le m s , b u t ,  we a l s o  f e e l  th e r e  i s  a p ro b le m  i n  th e  p r o c e d u r e s , th e r e  a r e  no n e .

W it h  no  a u th o r i t y  o th e r  th a n  o u r  ow n, we h a ve  c o n ta c te d  th e  v a r io u s  g o vern m en t 

a g e n c ie s  i n  W a sh in g to n , A b e rd e en , K a n sa s , an d M in n e a p o li s , n o t  t o  f o r g e t  th e  

M in n eso ta  A gen cy  i n  C ass  L a ke . O ve r th e  p a s t  y e a r  an d a h a l f ,  a f t e r  u s in g  th e s e  

c o n t a c t s ,  we have  e s ta b l i s h e d  s e t  p r o c e d u r e s  to  g e t  th e  r e s e a r c h  d o n e .

G en tl em en  o f  th e  S e l e c t  C om m it te e  on  I n d ia n  A f f a i r s , w hat we  a r e  s a y in g  i s ,  

t h a t  t h e r e  i s  an  en d  i n  s i g h t .  T h ere  i s  a p r o c e s s  t h a t  ca n b e  u sed  to  c l e a r  up  

t h i s  p ro b le m . N e i th e r  th e  Bur ea u n o r  th e  g overn m en t ha d e v e r  s e t  dow n a p r o c e d u r e .

S o , wh en we s t a r t e d  one an d a h a l f  y e a rs  a g o , we e x p e r im e n te d  and came  up w it h  o n e .

Th e p r o c e d u re  has ha d to  b e  r e f i n e d  now  and th e n , b u t i t  w o rk s .

We f e e l  t h a t  a f t e r  r e c o g n iz in g  t h a t  a w o rk in g  p r o c e d u r e  h a s  been  e s t a b l i s h e d , 

t h a t  a ll o w in g  th e  S t a t u t e  to  ru n  w i th o u t  an  e x te n s io n  w ould  be  an  i n j u s t i c e  and un­

f a i r  t o  th e  in d i v id u a l  In d ia n  t h a t  th e  S t a t u t e  wa s t o  o r i g i n a l l y  b e n e f i t .  We w ould  

l i k e  t o  c o n t in u e  o u r  r e s e a r c h  r a th e r  th a n  have  th e  Bur ea u o f  I n d ia n  A f f a i r s  make an 

i n i t i a l  a tt e m p t s i n c e  th e y  ha ve  sh ow n a la c k  o f  p r o c e d u re  and  p r o g r e s s .

T h is  i s  th e  rea s o n  we w ould  l i k e  to  ha ve  th e  S t a t u t e  o f  L im i ta t io n s  e x te n d e d .

so  t h a t  we may have  an  o p p o r tu n i t y  to  b r in g  c la im s  on  b e h a l f  o f  o u r  p e o p le  who  have
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lost their lands by illegal means, whose lands have been trespassed upon, and whose 

timber has been cut from their lands, with no more reason than, ' the belief that 

they are just ignorant Indians who don't know what to do with the land anyway.' This 

responsibility to research and identify claims on behalf of the individual Indian was 

4 not pursued wholeheartedly by the Bureau, Now we, the Indians, the ones that this

investigation was supposed to have been done for, ask that we might have the chance to 

fulfill that responsibility.

*



DOING CONSENTS TO SALE

1) L i s t :  A ll o tm en t Number
A l l o t t e e ' s  Name
Le ga l d e s c r ip ti o n  o f  la nd in v o lv e d  
Cou nty whe re  la nd  i s  lo c a te d  
Date th e  a ll o tm e n t ap pr ov ed  
Da te th e  T ru st P a te n t Is su e d  
Date o f  S a le

—  t h i s  in fo rm a ti o n  i s  ta ke n  o f f  th e  A s E card s and th e  s a le  c a rd s .

2) L i s t  th e  h e ir s  to  th e  t r a c t  o f  la n d  a t  th e  ti m e  o f  s a le .
—  th e  s a le s  fo ld e r  c o n ta in s  an A b s tr a c t o f  P ro ba te , which  show s th e  

h is to r y  o f  peo p le  who h e ld  i n t e r e s t  in  th e  t r a c t .  I t  i s  th e  
u lt im a te  d e te rm in a ti o n  o f  h e ir s h ip  a t  th e  ti m e  o f  s a le .  Ho we ve r, 
a t  ti m es  i t  i s  in c o r r e c t . (Eg . -  an h e ir  d ie s  p r io r  to  s a l e ,  h is  
h e ir s  a re  proba te d  p r io r  to  s a le ,  and th e  new  h e i r s  are  n o t co n­
s id e r e d  in  th e  s a le )  T h e re fo re , a t ti m e s  i t  may be  n e ce ssa ry  to  r e -  
chec k p ro ba te  d e te rm in a ti o n s  to  make su re  th e  l i s t  o f  h e ir s  i s  
c o r r e c t.  T h is  cc.n be do ne  by  ch ec k in g  th e  ba ck  o f  th e  A & E card s 
o r  b e t t e r  y e t ,  (b u t more ti m e  consu m in g),  go in g  an d ch ec k in g  th e  
p ro b a te s  o f  th e  dece ase d h e ir s  up to  ti m e  o f  s a le .

No te** * The a c tu a l p ro b a te s  a re  fo und  in  th e  in d iv id u a l f i l e s  
o f  ea ch  In d ia n . Fo r In d ia n s  who wer e a l l o t t e d  la n d , 
go to  th e  Le ech La ke  o r  W hi te  E art h  f i l e s .  Fo r In d ia n s  
who wer e no t a l l o t t e d  la n d , go  to  th e  006 f i l e s ,  o r  
I  6 H ca rd s .

3) Ch eck th e  b i r th  and dea th  d a te s  o f  ea ch  o f  th e  h e i r s .
—  t h i s  i s  im p o rta n t in  d e te rm in in g  i f  an  h e ir  was  a c tu a l ly  de ad  a t  

ti m e  o f  s a le ,  o r i f  he was a m in or.  The  s ig n i f ic a n c e  o f  b e in g  a 
min or  w i l l  be  e x p la in e d  l a t e r .

— B ir th  and dea th  d a te s  ca n be  fo und on  A & E c a rd , I  6 H c a rd , o r f i l e s

4) Ch eck i f  " co n se n ts  to  s a le  o f  in h e r i t e d  la nds"  wer e s e n t to  a l l  h e ir s .
—  th e re  i s  u s u a ll y  a fo rm  l e t t e r  in  th e  s a le s  fo ld e r  whi ch  b e g in s ,

"We a re  e n c lo s in g  a fo rm , "C onse nt to  s a le  o f  In h e r i te d  L a n d s ,' "  and 
i s  s ig n ed  by  th e  S u p e r in te n d e n t. T h is  i s  a fo rm  s e n t to  th e  h e ir  
w it h  a c o n se n t to  s a le  form  to  de te rm in e  i f  th e  h e ir  i s  in te r e s te d  
in  s e l l i n g  h is  i n t e r e s t  in  th e  la n d . On th e  fo rm  en c lo se d  in  th e  
s a le s  fo ld e r  th e re  i s  o ft e n  a l i s t  o f  th e  h e ir s  to  whom c o n se n ts  we re  
m ail ed .

5) Ch eck i f  an y o f  th e  h e ir s  made " A p p li c a ti o n  fo r  Fee P a te n t o r  f o r  s a le  
o f  In d ia n  La nd ."
—  t h i s  i s  a req u e s t whe reby  on e o r more o f  th e  h e ir s  ma kes  a req u e s t

b id s ,  a p p ra is e  th e  la n d , an d make o th e r  d e te rm in a ti o n s  p r io r  to  s a le .  
I t  do es  n o t a u th o r iz e  th e  agen cy  to  a c tu a ll y  s e l l  th e  la n d .
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6) Ch eck i f  a l l  th e  h e ir s  c o n se n te d  to  th e  s a le .
— A ll th e  h e ir s  mus t ha ve  co n se n te d  to  th e  s a le  b e fo r e  th e  s a le  i s  

s e n t to  th e  D ir ec to r  f o r  a p p ro v a l,  in  o rd er  th a t th e  s a le  be  v a l id . 
Ve ry  o f t e n ,  th e  la n d  was s o ld  i f  th e r e  was a m a jo r it y  c o n se n t,  
or ev en  i f  o n ly  on e h e i r  co n se n te d . T h is  wou ld  ren d e r  th e  s a le  
d e fe c t i v e .

- - t o  ch ec k i f  a l l  th e  h e ir s  c o n se n te d , ch ec k th e  c o n se n ts  to  s a le .
Th es e fo rm s a re  e n c lo se d  in  th e  s a le s  fo ld e r  an d a re  s ig n ed  by  th e  
h e i r .  U su a ll y , o n ly  c o p ie s  o f  th e  a c tu a l c o n se n ts  a re  in  th e  s a le s  
fo ld e r .

A ls o  ch ec k L e t te r  o f  T r a n s m it ta l.  T h is  i s  a l e t t e r  fr om  th e  Super­
in te n d e n t to  th e  Ar ea  O f f ic e  w hi ch  recommends s a le  s e n t to  th e  Area 
O ff ic e .  On i t  i s  summary o f  th e  num ber  o f  h e i r s ,  i f  a l l  wer e n o t i ­
f i e d  abo ut  th e  s a le ,  th e  numb er o f  h e ir s  th a t  c o n se n te d , i f  m in or s 
or in co m p ete n ts  wer e in v o lv e d , e t c .

— Th er e a re  s e v e r a l i s s u e s  in v o lv e d  in  ex am in in g c o n se n ts  to  s a le .
Some o f  them  are:

-e ach  o f  co n se n t by a l l  th e  h e ir s ;  ph on y c o n se n ts  
-c o n s e n ts  r e c e iv e d  a f t e r  th e  s a le  a re  n o t v a l id
- f a i l u r e  to  c o n ta c t h e ir s  th a t we re  know n or sh o u ld  ha ve  be en  known  
- i f  a m in or  was  in v o lv e d . A m in or  in  th e se  c a se s  i s  an  h e ir  who 

was un de r 21 yea rs  o f  ag e a t  ti m e  o f  th e  c o n s e n t.  A m in or  cou ld  
n o t c o n se n t on h i s  own . Only a c o u r t a p p o in te d  guard ia n cou ld  
c o n se n t f o r  a m in or.  To be a v a li d  co n se n t by  a guard ia n f o r  a 
m in or,  th e r e  m us t be:

*A c o u r t order  e s ta b l i s h in g  th e  pers on as guard ia n o f  th e  minor  
*A c o u r t o rd er  a ll o w in g  th e  guard ia n to  s e l l  th e  la nd  

No te* **  Che ck  006 f i l e s  fo r  ev id en c e  o f  g u a rd ia n sh ip . I f  th e re  
i s  no ne  th e r e , i t  w i l l  ha ve  to  be checked  o u t a t  th e  
Cou nt y C ourt house .

— In  th e  abs en ce  o f  e i th e r  o f  th e se  two c o u r t o r d e r s , th e  guard ia ns 
co n se n t i s  n o t v a l id .

-I n co m p e te n cy . I f  an h e i r  was  fo und  to  be in c o m p e te n t,  h i s  conse n t 
was n o t n e c e s sa r y . Ho we ve r, o ft e n  i t  se em s an  h e i r  i s  d e c la re d  
in com pete n t f o r  no  a p paren t reason . Th er e i s  l i t t l e  e v id en c e  o f  
in co m pet en cy  in  th e  f i l e s ,  b u t n o te  i t .  O ft e n , an  h e i r  i s  de ­
c la re d  in co m p ete n t in  one s a le  an d n o t in  a n o th e r .

-N onre sp on se  does  n o t o p e ra te  as c o n se n t,  b u t la c k  o f  o b je c ti o n  
i s  n o t e x p re ss  c o n se n t.

7) Ch eck C e r t i f i c a t e  o f  A ppra is em en t
— T his  i s  a fo rm  in  th e  s a le s  fo ld e r  a p p ra is in g  th e  v a lu e  o f  th e  la n d . 

Make a comment  i f  i t  lo o k s  s u sn e c t (e x . SO a c re s  o f  ti m b e r  la nd  
s o la  f o r  fi O J .J U , appra is ed  i s  made by  th e  p u r c h a s e r ) . Hake a 
r e fe r e n c e  to  i t  i f  i t ' s  n o t in  th e  fo ld e r .

8) Ch eck  Journ a l Vou ch er
—  T his  i s  a fo rm  w hi ch  l i s t s  th e  h e ir s  an d s e t s  o u t th e  am ount o f  

money p a id  to  ea ch  from  th e  pro ce eds o f  th e  s a le .  The  p ro ce eds 
sh o u ld  go  o n ly  to  th e  h e i r s ,  e x c e p t th a t p ro b a te  fe e s  an d s a le s  
c o s ts  may be  ta ken  o u t o f  th e  p ro ceed s.  The  pro ceeds sh ou ld  go fo r
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no o th e r  purp ose  th an  to  pa y p ro b a te  fe e s  and th e  h e i r s .  Pro ce ed s 
co u ld  n o t be  us ed  to  s a t i s f y  Ol d Ag e A s s is ta n c e  l i e n s  o r an y o th e r
l i e n s ,  b u t o f te n  were. 0

9) Ch eck th e  C on ve yi ng  In s tr u m e n t.
—  th e  k in d s  o f  conve yin g  In s tr um an t wer e:

1 . Fe e P a te n t is su e d  to  th e  p u rch a se r . T h is  i s  ok ay  o n ly  i f  a l l  
th e  h e ir s  co n se n te d .

2 . Or de r T ra n s fe r r in g  In h e r it e d  I n te r e s t s  to  th e  p u rch a se r . T h is  *is ok ay  on ly  i f  a l l  th e  h e ir s  c o n se n te d , an d was  o f te n  us ed
when a l l  th e  c o n se n ts  wer e n o t o b ta in e d .

3.  Deed to  R e s tr i c te d  In d ia n  La nd . T h is  i s  a co n vey in g  do cu men t 
fr om  th e  h e ir  to  th e  pu rch a ser.  A l l  o f  th e  h e ir s  ha d to  s ig n
a de ed  in  order  th a t i t  be  v a l id .  A ls o , n o te  th a t a de ed  s u p e r ­
ced es c o n se n t.  Th at  i s ,  i f  an h e ir  s ig n ed  a deed , i t  o p e ra te s  < 
co n se n t and th e r e fo r e  i t  i s  n o t n e cessa ry  th a t he  a ls o  s ig n  
a co nse n t to  s a le  fo rm .

10)  Ch eck o th e r  do cu men ts  a ll u d in g  to  s a le
— s u c c e s s fu l b id s  by  purc hase r  
— r e p o r t on s a le
— an y co rr esp ondences  a ll u d in g  to  th e  s a le ,  e t c .

11)  W rit e  a n a r r a ti v e  e x p la in in g  yo ur  f in d in g s  an d w het her  yo u b e l ie v e  th e  
s a le  to  be  v a li d  o r  w het her  you b e l ie v e  th a t  th e re  i s  en ough  wr ong w it h  
th e  f i l e  to  w ar ra nt a c la im .

12) C opie s sh o u ld  be  made o f  th e  fo ll o w in g , and i f  th e y  a re  m is s in g  fr om  
th e  f i l e s ,  make  n o te s  o f  th a t .

1 . Copy o f  l e t t e r  tc. h e ir s  s o l i c i t i n g  t h e i r  c o n s e n t,  t h i s  u s u a ll y  ha s 
a l i s t  o f  h e ir s  in d ic a t in g  to  whom c o n se n ts  wer e s e n t an d i f  
c o n se n ts  we re  s e n t  in .

2 . L e t te r  o f  T ra n sm it ta l
3 . A b s tr a c t o f  P roba te , Summary o f  H eir s
4 . A p p li c a ti o n (s )  fo r  Fe e P a te n t o r S a le  o f  In d ia n  La nd s.5. C onse nts  to  s a le
6.  C e r t i f i c a t e  o f  Appra is em en t
7.  S u c c e s s fu l B id s
8.  R eport  on  S a le
9 . C on ve yi ng  In sr um en ts  (Fee  P a te n t o r R e c e ip t o f  Fee P a te n t,  Dee ds ,

Order  T r a n s fe r r in g  In h e r it e d  I n te r e s t s )
10 . Journ a l Vo uc he r
11. Any o th e r  r e le v a n t do cu men ts  o r  c o rresp o n d en ces .

13)  Ke ep  a l i s t  o f  in co m p ete n ts  and a l i s t  o f  m in or s an d th e i r  p ro p o rt e d
guard ia ns so  th a t th e se  ra n be  chec ked  o u t.

— 14 ) Keep a l i s t  o f  c o n se n ts . Th at  i s ,  whe re  i t  seem s im p o rta n t to  g e t a —  
co py  o f  th e  a c tu a l c o n se n t,  k ee p  a l i s t  so  as  to  f a c i l i t a t e  th e  mak ing 
o f  r e q u e s t fo r  th e  c o n se n t.

»

«



15) Send for missing documents.

16) Request copy of Trust Patent if it is not in the folder.

NOTE***If there is any evidence of collusion between the agency and the 
purchaser, make a note of it in the narrative.

eg. -bids just above the appraised value of the land
-recommendations by the agency that the purchaser adjust his bid 
-and almost anything else possibly imaginable.
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A;__ Is s u e s fo r—I-nv ee t-L aa tlo n

U nauth ori zed  Use . The  fo ll o w in g  ty p e s  o f u n au th o ri z e d  u s e s , i f  th ey  to ok  
p la c e  p r io r  to  19 66 , may c o n s t i tu te  c la im s:

1 . P la c in g  a s t r u c tu r e  on th e  p ro p e r ty . This  in c lu d e s  summer ho mes , 
b a rn s , g a ra g es , ch ic ken  coops,  duck b l in d s ,  o r  an y o th e r  b u il d in g , 
an d le e s  per m an en t s t r u c tu r e s ,  to o , su ch  as ic e  house s w hi ch  may be 
p u ll e d  o f f  a la k e  onto  t r u s t  o r r e s t r i c t e d  p ro p e r ty  when  n o t in  u se .
I t  a l s o  in c lu d e s  n o n -b u il d in g s — fe n c e s , d ra in  t i le s ,  e t c .  The  b u il d ­
in g , fe n c e , e t c .  ne ed  n o t be  e n t i r e ly  on  th e  la n d —only  a few in ch es  
i s  a t r e s p a s s ,  i f  yo u a re  su re  wh ere  th e  bou nd ar y i s .

2 . G ra zin g.  C a t t le  a re  th e  mos t common, b u t sh ee p , g o a ts , e t c .  sh ou ld  
B ew atc hed  f o r .  G ra zi ng t r e s p a s s e s  a re  fr e q u e n tl y  ac co mpa nied  by  o th e r  
ty p e s  o f t r e s p a s s e s ,  su ch  as p la c in g  o f  fe n c e s , d e s tr o y in g  fe n c es  a lr e a d y  
in  p la c e , and ev en  r a i s in g  o f fo ra g e  c ro p s .

R ais in g  c ro p s . Usin g t r u s t  o r r e s t r i c t e d  la n d s  fo r  th e  r a i s in g  and 
h a rv e s ti n g  o f c ro ps o f an y k in d  i s  a t r e s p a s s .  T h is  in c lu d e s  c ra n ­
b e rr y  bogs,  r i c e  p a d d ie s , C hri st m as t r e e s ,  r a i s i n g  fo ra g e  c ro ps fo r 
p a s tu re  an im a ls —a n y th in g , ir . a d d it io n  to  th e  mo re t r a d i t i o n a l  c ro p s .
A gai n , th e  e n t i r e  p a rc e l ne ed  no t be  so  u t i l i z e d .  I f  j u s t  a c o rn e r i s  
u sed , i t  i s  s t i l l  a t r e s p a s s .

"if. H a rv e sti n g  n a tu r a l  gro w th . T h is  in c lu d e s  h a rv e s ti n g  w il d  r i c e ,  w il d  
b e r r i e s ,  ha y o r  o th e r  w il d  gro w th , as  w e ll  a s  c u t t i n g  ti m b e r , c o l l e c t ­
in g  f e l l e d  ti m ber o r  ev en  fi re w ood .

"57 Removal o f  n a tu r a l  re s o u rc e s . M in in g, q u a rr y in g  san d , g ra v e l o r s to n e , 
e t c .  wo uld  be  t r e s p a s s e s .  W hi le  th e re  may be  an  in s ta n c e  o r  two  whe re  
la rg e  o p e ra ti o n s  to ok p la c e  on a t r a c t ,  i t  i s  more l i k e l y  th a t  th e se  wou ld  
ta k e  th e  fo rm  o f  s p i l l - o v e r s  to  t r u s t  o r r e s t r i c t e d  p r o p e r t i e s  fro m 
a d ja c e n t fe e  t r a c t s .

6 . R ig h ts  o f wa y. R oa ds , ev en  thou gh  th ey  may ha ve  be en  us ed  fo r  50 o r  100 
y e a r s ,  a re  n e v e r th e le s s  tr e s p a s s o ry  i f  ea se m ents  were n e v e r g ra n te d . L ik e­
w is e  te le p h o n e  l i n e s ,  e l e c t r i c a l  l i n e s ,  p ip e l i n e s ,  s e w e rs , e t c .  In  some 
a re a s  e l e c t r i c a l  an d te le p h o n e  l in e s  ha ve  be en  p la c e d  w it h in  v a li d  co un ty  
o r  s t a t e  ro ad  r ig h t s  o f  wa y. Th ese may , n e v e r th e le s s ,  be  in  tr e s p a s s  
u n le ss  a s e p a ra te  ea se m en t has be en  g ra n te d  to  th e  u t i l i t y  com pany. On 
t r a c t s  which  ha ve  be en  re a c q u ir e d  in  t r u s t ,  th e r e  may be  v a l id  ea se m en ts  
wh ich  were a cq u ir e d  d u ri n g  th e  tim e when th e  la n d  was  n o t in  t r u s t  ev en  
thou gh  th e  B ure . u re c o rd s  do no t r e f l e c t  the m.

7 . H unting , f is h in g  o r tr a p p in g . In  a d d it io n  to  c o n s t i t u t i n g  a c r im in a l v io la  
t io n ,  h u n ti n g , f i s h in g  o r tr a p p in g  on t r u s t  o r r e s t r i c t e d  la n d s  w it h o u t 
p e rm is si o n  i s  t r e s p a s s .  Th es e would  be  very  d i f f i c u l t  to  e s t a b l i s h ,  how­
e v e r , so  i t  i s  u n li k e ly  th a t  an y o ld  case s  o f t h i s  ty pe  w i l l  be  lo c a te d .



_ II : Damage to  P ro p e r ty . Damage to  r e a l  p ro p e r ty  o r p e rs o n a l p ro p e r ty  which  
o c cu rr ed  p r io r  to  1966 may be  a c t io n a b le .

1 . F i r e s .  F i r e s ,  w heth er  s e t  on th e  p ro p e rt y  o r s e t  e ls ew h ere  and a ll ow ed  
to  burn  o n to  th e  p ro p e r ty  a re  tr e s p a s s o ry  i f  a human ag en t ca n be  e s ta b ­
li s h e d  as th e  c au se . F ir e s  ca use d by  l ig h tn in g  o f o th e r  " a c t s  o f God" 
a re  n o t a c t io n a b le .

2 . F lo o d in g . F lo od in g , l i k e  f i r e s ,  i s  a c t io n a b le  i f  som eone ca use d i t — 
by damming a s tr e am , by  d ra in in g  a d ja c e n t la nd  on to  t r u s t  o r r e s t r i c t e d  
la n d s , by  chan gin g th e  c o n f ig u ra ti o n  o f a d ja c e n t la n d  so  th a t  w a te r back s 
up on to  t r u s t  o r r e s t r i c t e d  la n d s . I t  I s  n o t a c t io n a b le  u n le ss  som eone 
to ok  a s p e c i f i c  c o u rs e  o f a c t io n  wh ich r e s u l te d  in  th e  f lo o d in g .

3 . E x ca v a ti n g , d re dg in g  o r  f i l l i n g .  T h is  in c lu d e s  d e p o s it in g  f i l l  in  m ars hes,  
la k e s ,  r i v e r s ,  e t c .  o r  an yw here  e l s e  on th e  la n d , o r th e  d e p o s it  o f an y­
th in g — g arb ag e , us ed  c a r s ,  re fu s e  o f an y k in d . E x cava ti ng  a re a s  o r  d re dg ­
in g  s o i l  from  m ars hes , r i v e r s ,  s tr eam s o r la k e s  i s  a c t io n a b le ,  in c lu d in g  
c o n s tr u c t io n  o f d ra in a g e  d it c h e s  o r c a n a ls .

A. Damage to  s t r u c tu r e s  o r  p e rs o n a l p ro p e r ty . T h is  in c lu d e s  f i r e s ,  f lo o d s , 
v an d ali sm , u s in g  p e rs o n a l p ro p e r ty , su ch  as  m ac hi ne ry  o r eq u ip m ent,  in  an  
im pro per  o r u n a u th o ri z e d  ma nner r e s u l t in g  in  more  ra p id  d e p re c ia ti o n  th an  
o th e rw is e  wou ld  o c cu r .

I I I .  D eb ts . Money whi ch  was  du e o r became ow ing  b e fo re  1966 may c o n s t i tu te  a c la im .

1 . F ees,  r e n t a l s  o r pa ym en ts  due  on c o n t r a c t s .  T h is  in c lu d e s  r e n ts  n o t p a id  
fo r  le a s e  o f t r u s t  o r r e s t r i c t e d  la n d s , fe e s  fo r  o th e r  ty p e s  o f la n d  u s e , 
cr op sh a re  pay m en ts , ti m b e r f e e s ,  m in e ra l r o y a l t i e s — an y pa ym en ts  s p e c i f i e d  
in  c o n tr a c ts  o f an y k in d . I t  a ls o  in c lu d e s  p u rc hase  c o n s id e ra ti o n  fo r  
t r u s t  o r r e s t r i c t e d  p ro p e r ty  s o ld , i f  a l l  o r  p a r t  o f th e  pu rc hase  p r ic e  was 
n o t re c e iv e d . Amounts p a id  fro m th e  p ro ceeds  o f s a le  to  th i r d  p e rs o n s  in  
s a t i s f a c t i o n  o f l i e n s ,  su ch  a s  Old  Age A ss is ta n c e  L ie n s , when th e  l i e n s  
never  v a l id ly  a tt a c h e d  to  th e  la n d s , sh ou ld  be  c o n s id e re d . The D epar tm enta l 
p o s i t io n  i s  c u r r e n t ly  th a t  su ch  am ou nts a re  no t r e c o v e ra b le , thou gh  t h i s  i s  
p re s e n tl y  b e in g  re c o n s id e re d .

2.  C o n tr a c t b re a c h . Damages fo r  f a i l u r e  to  perf o rm  th e  te rm s o f an y l e a s e ,  
c o n tr a c t o r  agre em en t,  fo r  doin g o r c au s in g  to  be  done an y a c ts  p ro h ib i te d  
by  a le a s e ,  c o n tr a c t o r  ag re em en t,  o r m is perf o rm in g  an y su ch  o b l ig a ti o n  
sh ou ld  be  re c o v e re d . The  te rm s o f  th e  docume nt i t s e l f  may s p e l l  o u t th e  
am ou nts o f money due in  th e  ev en t o f b re a c h . I f  n o t ,  th e  amount w i l l  ne ed  
to  be  de te rm in ed  by  wh at th e  a c tu a l damage o r lo s s  w as .

IV . H old in g  o r  C la im in g T i t l e  Th ro ug h Im pr op er  A c q u is it io n s . The  fo ll o w in g
metho ds  o f  a c q u i r in g  t i t l e  to  t r u s t  la nds a re  im pro per  and , in  many c a se s  th e  
t i t l e  to  th e  le n d s  ca n be re c o v e re d , re co v ery  o f su ch  la n d s  w i l l  n o t be  
b a rr e d  in  19 80 , but c la im s can  be  made fo r  p re v e n ti n g  th e  r i g h t f u l  ow ne rs  fro m 
occ upyin g th e  la n d , and th e se  c la im s w i l l  be  b a rr e d  i f  no t f i l e d  p r io r  to  19 80 .
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Tax  dee ds im pro per ly  is su e d  w hil e  th e  a ll o tm e n t was s t i l l  in  t r u s t  o r  r e s t r i c t e d  s t a t u s  fo ll o w in g :

*a . Forc ed  fe e  p a te n t.  Where  fe e  p a te n ts  were is su e d  to  a l l o t t e e s  o r  
h e i r s  w it hou t a p p li c a ti o n  and  p r io r  to  e x p ir a ti o n  o f  th e  t r u s t  
p e r io d , and th e  la n d s  we re th en  ta xed  and f o r f e i t e d .  In  o rd e r  to  be a c t io n a b le ,  th e  o r ig i n a l  t r u s t  p e ri o d  mu st ex te nd  o r ha ve
bee n exte nded  beyond  Ju ne  18,  19 34 , and th e  a l l o t t e e  mu st n ev er
ha ve  so ld  th e  la n d . The la n d s  ne ed  to  be  re co v ere d  as w e ll  a s  •da mag es . Any of th e  p re v io u s ly  l i s t e d  ty p e s  o f u ses  o r dama ges may
be  in vo lv ed  as  w e ll  and  sh ould  be  ex p lo re d . In  th e  ev en t th e  t r u s t
p e r io d  e x p ir ed  p r io r  to  19 34 , dam ages co ul d s t i l l  be  in v o lv ed  fo rth e  p e r io d  o f t r u s t .

b . C la pp  Amendment an d d e te rm in a ti o n  o f mix ed b lo od  s t a t u s .  T h is  i s  
a p p li c a b le  to  th e  W hi te  E art h  R ese rv a ti o n  o n ly , r e f e r r i n g  to  a l l o t ­
m en ts  to  mix ed b lo od Ch ipp ew as  who re c e iv ed  t r u s t  p a te n t s ,  d id  n o t 
s e l l  t h e i r  la n d s , bu t th e  la n d s  we re n e v e r th e le s s  ta xed  and f o r f e i t e d .In  o rd e r  to  re c o v er th e  la nd  as  w e ll  as da mag es , th e  p e ri o d  o f  t r u s t  m us t ha ve  be en  ex te nded  be yond  19 34 , th ou gh  tr e s p a s s  dama ges  wo uld  be  
re c o v e ra b le  to  th e  e x te n t of  th e  t r u s t  p e ri o d  ev en  i f  th e  t r u s t  p e ri o d  e x p ir e d .

c . I n e f f e c t iv e  c e r t i f i c a t e  o f co m pe te nc y.  C e r t i f i c a t e s  o f  co mpe ten cy  
w hi ch  we re not e f f e c t iv e  d id  n o t l i f t  th e  r e s t r i c t i o n s  on a l i e n a t i o n ,  an d th e  a ll o tm e n ts  sh ou ld  be t r e a te d  as  th ou gh  th e  c e r t i f i c a t e s  had 
n e v e r be en  is s u e d . A gai n, in  o rd e r to  re c o v e r th e  la n d , th e  p e ri o d
o f r e s t r i c t i o n s  mu st ex te nd  o r  ha ve  be en  ex te nded  be yond  Ju ne 18 , 19 34 , 
an d th e  la nds mu st no t ha ve  been  so ld  by th e  a l l o t t e e  o r h i s  h e i r s .The  fo ll o w in g  c e r t i f i c a t e s  wer e i n e f f e c t iv e :

( i )  C e r t i f i c a t e  to  a pers on  dece ase d  on th e  d a te  o f is s u a n c e .

( i i )  C e r t i f i c a t e  is su e d  w it h  a d e fe rre d  e f f e c t i v e  d a te  (30 da ys
fro m Is su ance  o r  upo n re c o rd in g  in  th e  county  whe re  th e  la n d  
i s  lo c a te d  o r 30 da ys  a f t e r  re c o rd in g ) whe re  th e  p e rs on  d ie d  p r io r  to  th e  e f f e c t iv e  d a te .

( i i i )  C e r t i f i c a t e  fo r  which  th e re  was  no a p p l ic a t io n .

d . None o f th e  above.  Where th e re  was no  fo rc e d  fe e  p a te n t ,  in e f f e c t iv e  
c e r t i f i c a t e  o f co mpe ten cy  o r  Clapp  Amendment a p p l ic a t i o n ,  b u t th e  la nd  
n e v e r th e le s s  was ta xed  and f o r f e i t e d ,  and  th e  t r u s t  o r r e s t r i c t e d  p e ri o d  i s  s t i l l  in  e f f e c t ,  th e  la nd  mu st be  re covere d  In  a d d it io n  to  us e and 
damage re c o v ery . Use and  damage re covery  i s  s t i l l  a p p ro p r ia te  fo r  th e  p e ri o d  o f t r u s t  o r r e s t r i c t i o n s  ev en  th ou gh  i t  may ha ve  e x p ir e d .

2 . Una pprove d deed  f r o r  th e  a l l o t t e e  o r h e i r s .  I f  a de ed  was execu te d  by 
th e  a l l o t t e e  or c th e  t r i i - t  - r  r e s t r i c t e d  p e ri o d  w it h o u t th en e c e ssa ry  a p p ro v a l,  th e  la nd sh ould  be  re covere d  u n le ss  th e  t r u s t  o r 
r e s t r i c t e d  pe ri o d  has  s in c e  e x p ir e d . In  any  e v e n t,  dam ages sh ou ld  be re c o v ere d  fo r  use  d u ri n g  th e  t r u s t  o r r e s t r i c t e d  p e ri o d  ho wev er  e x te n s iv e .
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3 .   D e e d  o r  a  s t a t e  q u i e t  t i t l e  a c t i o n  b a s e d  o n  a l l e d g e d  a d v e r s e  p o s s e s s i o n  
w h i l e  t h e  l a n d  w a s  i n  t r u s t  o r  r e s t r i c t e d  s t a t u s .   A  d e e d  o r  q u i e t  t i t l e  
a c t i o n  b a s e d  o n  a d v e r s e  p o s s e s s i o n  o f  a n  a l l o t m e n t  a f t e r  o n e  o f  t h e  
t h r e e  i n e f f e c t i v e  m e t h o d s  o f  t e r m i n a t i n g  t h e  t r u s t  o r  r e s t r i c t i o n s —  o r  
o f  a l l o t t e d  o r  t r i b a l  l a n d  w h i l e  t h e  p e r i o d  o f  t r u s t  o r  r e s t r i c t i o n s  
c l e a r l y  e x i s t e d —  h a s  n o  m o r e  v a l i d i t y  t h a n  a  t a x  f o r f e i t u r e ,  a n d  t h e  

d i s c u s s i o n  o f  S e c t i o n  I V ( 1 )  a b o v e  a p p l i e s  h e r e  e q u a l l y .

4 .   D e e d  o r  p a t e n t  f r o m  t h e  U n i t e d  S t a t e s  w i t h o u t  c o n s e n t  o f  a l l  b e n e f i c i a l  

o w n e r s .   S i n c e  1 9 3 4 ,  d e e d s  b y  t h e  U n i t e d  S t a t e s  o f  a l l o t t e d  l a n d s  w i t h o u t  

f u l l  c o n s e n t  o f  a l l  b e n e f i c i a l  o w n e r s  a r e  n o t  e f f e c t i v e  o n  r e s e r v a t i o n s  
t o  w h i c h  t h e  I n d i a n  R e o r g a n i z a t i o n  A c t  a p p l i e s ,  t h o u g h  i t  i s  n o t  c l e a r  
w h e t h e r  t h e y  a r e  i n e f f e c t i v e  i n  t o t o  o r  o n l y  a s  t o  t h o s e  u n d i v i d e d  i n t e r e s t s  
f o r  w h i c h  c o n s e n t  w a s  n o t  o b t a i n e d .   I n  t h e  l a t t e r  c a s e ,  t i t l e  s h o u l d  b e  
r e c o v e r e d  o f  f r a c t i o n a l  u n d i v i d e d  i n t e r e s t s ,  t h o u g h  d a m a g e s  c o u l d  p r o b a b l y  
o n l y  b e  r e c o v e r e d  f o r  w a s t e  o r  f o r  f r a c t i o n a l  s h a r e s  o f  i n c o m e ,  i n  t h e  
e v e n t  t h e  p r o p e r t y  p r o d u c e d  i n c o m e .   I n  t h e  f o r m e r  c a s e ,  f u l l  t i t l e  s h o u l d  

b e  r e c o v e r e d  p l u s  u s e  a n d  o c c u p a n c y  d a m a g e s .   T h e  q u e s t i o n  i s  c u r r e n t l y  
p e n d i n g  r e s o l u t i o n  i n  t h e  S o l i c i t o r ' s  O f f i c e .

5 .   S w a m p  l a n d  o r  s c h o o l  l a n d  s e l e c t i o n s  i l l e g a l l y  o r  e r r o n e o u s l y  m a d e .   T i t l e  

t o  s t a t e  s e l e c t i o n s  f o r  s c h o o l  l a n d s  a n d  s w a m p  l a n d s  h a s  a l r e a d y  b e e n  
l i t i g a t e d  o n  s o m e  r e s e r v a t i o n s .   O n  t h o s e  w n e r e  i t  h a s  n o t ,  t h e  v a l i d i t y  
o f  t h e s e  s e l e c t i o n s  m u s t  b e  d e t e r m i n e d ,  a n d  i f  i n v a l i d ,  t h e  l a n d s  p l u s  

d a m a g e s  m u s t  b e  r e c o v e r e d .

P a r t  B .   F a c t u a l  D a t a  N e c e s s a r y  f o r  S u b m i t t i n g  S  2 4 1 5  C l a i m s .

1 .  F o r  e a c h  a n d  e v e r y  l a n d  r e l a t e d  c l a i m ,  i n c l u d i n g  c o n t r a c t  b r e a c h  c l a i m s  w h e r e  
t h e  c o n t r a c t  i n v o l v e d  u s e  o f  l a n d  o r  p e r s o n a l  p r o p e r t y  l o c a t e d  o n  l a n d ,  t h e  

f o l l o w i n g  w i l l  b e  n e c e s s a r y :

1 .   L a n d  d e s c r i p t i o n .

2 .   T i t l e  h i s t o r y  f r o m  B u r e a u  r e c o r d s ,  i n c l u d i n g  a p p l i c a b l e  t r e a t i e s  a n d  a n y  
o f  t h e  f o l l o w i n g  w h i c h  e x i s t :   t r u s t  p a t e n t ,  r e s t r i c t e d  f e e  p a t e n t ,  f e e  
p a t e n t ,  c e r t i f i c a t e  o f  c o m p e t e n c y ,  a p p l i c a t i o n  f o r  f e e  p a t e n t  o r  c e r t i f i c a t e  
o f  c o m p e t e n c y ,  d e e d s ,  l e a s e s ,  e a s e m e n t s .   T o  t h e  e x t e n t  p o s s i b l e ,  c o p i e s  o f  
r e l e v a n t  d o c u m e n t s  m u s t  b e  p r o v i d e d .   A t  a  b a r e  m i n i m u m ,  p r e c i s e  d a t e s ,  
n a m e s  a n d  a  c o n c i s e  d e s c r i p t i o n  o f  t h e  d o c u m e n t s  m u s t  b e  p r o v i d e d .

3 .   T i t l e  h i s t o r y  f r o m  c o u n t y  r e c o r d s ,  p r e f e r a b l y  b y  m e a n s  o f  a n  a b s t r a c t ,  
u n l e s s  t h e  t r e s p a s s  i s  i n  t h e  n a t u r e  o f  a  b o u n d a r y  e n c r o a c h m e n t ,  i n  w h i c h  
c a s e  a n  a b s t r a c t  o n  t h e  a d j a c e n t  p a r c e l  i n  t h e  d i r e c t i o n  o f  t h e  e n c r o a c h  
m e n t  s h o u l d  b e  p r o v i d e d .   T h i s  n e e d  o n l y  e x t e n d  b a c k  t o  t h e  d a t e  o f  t h e  

I n i t i a l  t r e s p a s s .

4 .   S p e c i f i c  d a t e  o r  d a t e s  o n  w h i c h  t r e s p a s s  t o o k  p l a c e .

5 .   N a m e s  a n d  a d d r e s s e s  o f  a l l  p e r s o n s  t h o u g h t  t o  b e  r e s p o n s i b l e  f o r  t h e  

t r e s p a s s .

✓
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6.  Names and  a d d re sse s  o f a l l  p e rs o n s  th ought to  ha ve  w it n e sse d  a l l  o r  any 
p o r ti o n  o f th e  t r e s p a s s ,  in c lu d in g  th e  i n v e s t ig a to r .

*7 . Edu ca te d gues s as to  th e  f a i r  m ar ke t va lu e  o f th e  p o r ti o n  o f  la n d  us ed  o r 
occu p ie d  fo r  ea ch  y e a r o f u s e . A f u l l  a p p ra is a l w i l l  be  ne ed ed  p r io r  to  
t r i a l ,  b u t i s  n o t n e c e ssa ry  a t  th e  tim e o f f i l i n g .

8.  Educ at ed  gu es s as to  th e  c o s t o f r e s to r in g  th e  la nd  to  i t s  o r ig i n a l  co n d i­
t i o n .  A f u l l  a p p ra is a l  w i l l  be  ne ed ed  p r io r  to  t r i a l ,  b u t i s  n o t n e c e ssa ry  •
a t  th e  tim e o f f i l i n g .

9 . N a rra ti v e  d e s c r ip t io n  o f th e  c la im .

I I .  For ea ch  c o n tr a c t c la im , th e  fo ll o w in g  w i l l  be  n e c e ssa ry :

1 . Copy o f th e  c o n t r a c t ,  le a s e  o r o th e r  ag re em en t.

2 . A ddre ss es o f th e  p e rs o n s  named in  th e  c o n tr a c t an d nam es and a d d re sse s  
o f  anyone  e l s e  in v o lv e d .

3 . D e ta i l o f paym ent o r pa ym en ts  which  were re c e iv e d , i f  any .

4 . C op ie s o f a l l  co rr e sp o n d en c e , e i t h e r  fro m Bu reau  re c o rd s  o r  t r i b a l  o r 
in d iv id u a l r e c o rd s , r e l a t i n g  to  th e  c o n tr a c t an d pa ym en ts  made th e re u n d e r.

5 . D e s c r ip ti o n , In c lu d in g  na mes , a d d re s s e s , d a te s ,  p la c e s ,  e t c . ,  o f any 
dam age r e s u l t in g  fro m b re a ch  o f th e  c o n t r a c t ,  in c lu d in g  an  e duca te d  
guess  as to  m on et ar y v a lu e  o f th e  dama ge.

6 . N a rra ti v e  d e s c r ip t io n  o f th e  c la im .

P a r t C. A ction  P la n

I .  PHASE I  (To be  co m pl et ed  by Aug us t 15 , 1978)

1.  Eac h Agency i s  to  mod ify  th e  N o ti ce  p ro v id ed  by  th e  W as hi ng to n O ff ic e
(a tt a c h e d  h e re to )  as  a p p ro p r ia te , fo r  ex am ple by  i n s e r t i n g  th e  a p p ro p r ia te  
Agency name and a d d re ss , by  d e le t in g  in s t r u c t io n s  n o t r e le v a n t to  th e  
Age ncy  and add in g  n e ce ssa ry  a d d i t io n a l  in fo rm a ti o n , an d m ail  a num ber  o f 
c o p ie s  o f th e  m odif ie d  n o t ic e  to  ea ch  t r i b e ,  ba nd  o r comm uni ty fo r  p o s ti n g  
in  consp ic uous p la c e s , f o r  in c lu s io n  in  a p p ro p r ia te  ne w sp ap er s and fo r  
anno un cemen t a t a l l  t r i b a l  o r o th e r  p u b li c  m e e ti n g s . The a tt a c h e d  in ta k e  
for m sh oul d a ls o  be  m odif ie d  as a p p ro p r ia te  and  a la rg e  su pp ly  p ro v id ed  to  
ea ch  gr ou p. The  t r i b e s  shou ld  be  re q u e ste d  to  m a in ta in  a supp ly  o f th e  
in ta k e  fo rm s in  th e  t r i b a l  o f f i c e s ,  whe re  a p p ro p r ia te  to  p u b li s h  a copy o f 
th e  for m in  new sp apers , and to  d i s t r i b u t e  the m a t  p u b li c  m e e ti n g s . I t  
shou ld  be s t r e s s e d  in  th e  cover  l e t t e r  to  th e  t r i b e s  t h a t  th e  for ms  mu st 
be  re c e iv ed  by  th e  Agenc y no  l a t e r  th an  December  1 , 19 78 .
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2 . Agency p e rs o n n e l,  u s in g  e x i s t in g  Agency  d a ta  an d an y a d d i t io n a l  d a ta  
r e a d i ly  a v a i la b le  fro m th e  T i t l e  P la n t ,  a re  to  co m ple te  a la nd  s ta tu s

♦  map fo r  ea ch  r e s e r v a ti o n  ( f o r  la rg e  o r s c a t te r e d  r e s e r v a t i o n s ,  t h i s  may
be  in  s e v e ra l s h e e ts )  sh ow in g th e  lo c a ti o n  o f ea ch  and ev ery  p ie c e  o f 
la nd  c u r re n t ly  he ld  in  t r u s t  o r r e s t r i c t e d  s t a t u s ,  e i t h e r  fo r  th e  t r i b e  o r 
fo r  in d iv id u a l In d ia ns . Su pe rim po se d on th e  la nd  s t a t u s  map shou ld  be  a l l  
v a l id ly  e x is t in g  ri g h ts -o f -w a y  fo r  ro a d s , e l e c t r i c a l  o r te le p h o n e  u t i l i t y  
l i n e s ,  p ip e l in e s ,  o r o th e r  ea se m en ts  v a l id ly  a c q u ir e d  o r g ra n te d .■
Con te m po ra ne ou sl y w it h  p re p a ra ti o n  o f th e  la nd  s t a t u s  map. Agency p e rs o n n e l 
sh ou ld  p re p a re , fo r  ea ch  t r a c t  o f la nd which  i s  c u r r e n t ly  h e ld  in  t r u s t  
o r  r e s t r i c t e d  s t a t u s ,  two fo rm s:

a . DI-7 o r s im i la r  fo rm , which  i s  a b la n k  dia gra m  o f a s e c ti o n  o f  -  • 
la n d . On t h i s  fo rm  sh ould  be  drawn a di ag ra m  o f th e  t r a c t  o f
la nd  w it h  th e  v a l id ly  e x i s t in g  r ig h ts -o f -w a y  o r ea se m ents  in c lu d e d .
The la nd  d e s c r ip t io n  sh ou ld  be  in c lu d e d  on  th e  fo rm , a lo n g  w it h  an  
in d ic a t io n  o f w heth er th e  la nd  i s  in  t r u s t  s t a t u s  o r r e s t r i c t e d  
s t a t u s ,  and w het her  fo r  a t r i b e  o r an in d iv id u a l .  I f  i t  i s  an 
a ll o tm e n t,  th e  a l l o t t e e ' s  name and  num ber  sh ou ld  be  in c lu d e d . At  
th e  bottom  of th e  fo rm  p ro v id e  a d d it io n a l  in fo rm a ti o n  about th e  
r ig h ts -o f -w a y , su ch  a s  to  whom i t  was I s s u e d , wha t k in d  i t  i s  
and when i t  was  g ra n te d . A ls o In d ic a te  i f  i t  was  g ra n te d  by  Ac t 
o f C ongre ss .

b . P h y s ic a l In v e s t ig a t io n  For m,  which  sh ou ld  be  com pl et ed  o n ly  to  
th e  e x te n t o f l i s t i n g  th e  la n d  d e s c r ip t io n ,  w heth er  i t  i s  h e ld  
in  t r u s t  s t a t u s  o r r e s t r i c t e d  s t a t u s ,  f o r  whom, an d a g a in , i f  
i t  i s  an  a ll o tm e n t,  th e  name and num ber  o f  th e  a l l o t t e e .  The 
v a l id ly  e x i s t in g  r ig h ts -o f -w a y  sh ou ld  be  l i s t e d  on  th e  fo rm , 
and a ls o  th e  v a l id ly  e x i s t in g  use  r i g h t s .  T h is  In c lu d e s  any 
c u r re n t ly  o u ts ta n d in g  le a s e s  o r p e rm it s , th e  d a te  o f e n te r in g  
in to  th e  le a s e  and  i t s  e x p ir a ti o n  d a te  an d a b r i e f  d e s c r ip t io n
o f th e  use  wh ich th e  le a s e  o r perm it  a ll o w s . A ls o shou ld  be  no te d  
an y p a s t le a s e s  o r v a l id  u ses  wh ich m ig ht s t i l l  be  ev id ence d  on 
th e  la n d . Exam ple s wou ld be c u r re n t o r p a s t le a s e s  which  a u th o ri z e d  
c le a r in g ,  p la c in g  s t r u c tu r e s  on  th e  la n d , c o n s tr u c t io n  o f ro a d s , 
d ri vew ays,  e tc .

3. A p p ro p ri a te  Agency  p e rs o n n e l shou ld  re vie w  re s e r v a t io n  p r o f i l e s  fo r  r e s e r v a ­
t io n s  and gr ou ps  w it h in  th e  A gen cy 's  j u r i s d i c t i o n  an d th e  c la im s  in v e s t ig a t i o n  
over vie w  c o n ta in ed  in  th e  F ie ld  S o l i c i t o r 's  l e t t e r  o f Se pt em be r 7 , 19 77 , 
b e a r in g  in  mind  th a t  th e  p r o f i l e s  were in te n d ed  to  be  a s t a r t i n g  p o in t 
r a th e r  th an  co m pl et e an d e x h a u s ti v e . Any m aj or  is s u e  a re a  no t in c lu d e d  
shou ld  be  i d e n t i f i e d  an d th e  Ar ea  P ro je c t Lea der  (APL) shou ld  be  p ro v id ed  
w it h  a n a r r a t iv e  d e s c r ip t io n  a lo n g  w it h  su g g este d  g u id e li n e s  f o r  how th e  
i s s u e  sh ou ld  be  in v e s t ig a te d ,  th e  tim e an d p e rs o n n e l r e q u ir e d , an d th e  
d o l l a r s  n e c r  .tr y to  . - . ' •/. th e  i r. v -s t I r a t  io n .

The  is s u e s  a lr e a d y  i c - n t i f i i d  in  th e  p r o f i l e s  shou ld  be  re vie w ed  c a r e f u l ly  
to  in s u re  th a t t h i s  a c t io n  p la n  w i l l  g e n e ra te  th e  k in d  o f in fo rm a ti o n  
n e c e s sa ry  to  re s o lv e  th e  i s s u e s .  Any pro pose d changes , a d d it io n s  o r  d e le ­
t io n s  to  th e  a c t io n  p la n  sh ould  be d is c u sse d  by memo, and i f  a p p ro p r ia te  
by  te le p h o n e  w it h  th e  APL.
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4. Agency p e rs o n n e l sh ould  beg in  as  soon  as  p o s s ib le  p ro v id in g  re q u e ste d
in fo rm a ti o n  on case s  a lr e a d y  su bm it te d  to  th e  Area O ff ic e  o r F ie ld  *
S o l i c i t o r 's  O ff ic e . As soon as any back lo g  o f th e se  r e q u e s ts  i s
e li m in a te d , th e se  re q u e s ts  sh ould  be g iv en  p r i o r i t y  an d be  han d le d  
on an  a s - re c e iv e d  b a s i s .  I f  th e  d a ta  has  be en  re q u e s te d  by th e  APL, 
th e  in fo rm a ti o n  sh ould  be  p ro v id ed  to  him.  I f  by  th e  F ie ld  S o l i c i t o r ’ s 
O ff ic e , i t  sh ou ld  be  p ro v id ed  d i r e c t ly  th e re  w it h  a copy  to  th e  APL.

•

I I .  PHASE I I  (To be  co m pl et ed  by December  1 , 1978)

1 . The la nd  s ta t u s  maps an d th e  two s h e e ts  p re p a re d  on ea ch  t r u s t  or  r e s t r i c t e d  
t r a c t  sh ould  be  u t i l i z e d  to  b eg in  p h y s ic a l in v e s t ig a t i o n  o f ea ch  t r a c t .  Any 
ag en cy  p e rs o n n e l w it h  th e  c a p a b i l i ty  to  lo c a te  p a rc e l s  on  th e  grou nd  sh ou ld  
be  fr e e d  fo r  t h i s  p u rp o se . O th er  p o s s i b i l i t i e s  a re  c o n tr a c ti n g  w it h  th e  
t r i b e s ,  s e c u ri n g  d e t a i l s  o f a p p ro p r ia te  Area O ff ic e  p e rs o n n e l,  s e c u ri n g  a 
su rv ey  by th e  Bu reau  o f Land Ma nag em ent , c o n tr a c ti n g  w it h  co un ty  o r o th e r  
lo c a l su rv e y o rs , and c o n tr a c ti n g  w it h  th e  f o r e s t r y  o r c i v i l  e n g in e e r in g  
depar tm ents  a t  lo c a l c o ll e g e s  an d u n iv e r s i t i e s  to  g iv e  p r a c t i c a l  (b u t unpa id ) 
e x p eri en ce  to  f o r e s t r y  and  e n g in e e r in g  s tu d e n t s . As ea ch  P h y s ic a l I n v e s t ig a ­
t io n  Form i s  com ple te d , i t  shou ld  be  re tu rn e d  w it h  th e  a tt a c h e d  di ag ra m  to  
th e  Agency.

The  Agency P r o je c t L ea der  (AGPL) shou ld  re v ie w  th e  Forms as th ey  a re  re tu rn e d , 
com bin e th e  Forms w it h  o th e r  fo rm s o r f i l e s  g e n e ra te d  th ro ugh  o th e r  re vie w  
p ro c e sse s  (d is c u sse d  be low) and ro u te  th e  Form to  th e  a p p ro p r ia te  Age ncy  
bra nch  fo r  a d d i t io n a l  in fo rm a ti o n  a s  In d ic a te d . For  ex am ple , i f  a ti m b er 
t r e s p a s s  i s  in d ic a te d  on th e  Form, i t  and  w hate ver a d d i t io n a l  in fo rm a ti o n  
i s  In c lu d ed  sh ou ld  be  ro u te d  to  th e  F o re s tr y  Br an ch  fo r  an y a d d it io n a l 
in fo rm a ti o n  which  th e  Branc h m ig ht  su pp ly  and  fo r  in v e s t ig a t i o n  i f  n e c e s sa ry .
I t  i s  su g g este d  th a t  th e  AGPL a ls o  m a in ta in  a c a rd  f i l e ,  p re p a r in g  a card  fo r  
th e  la n d  cover ed  by ea ch  for m of an y k in d  wh ich he  o r sh e r e c e iv e s , c a te g o r­
iz e d  by r e s e r v a ti o n  an d th e n  by  la nd  d e s c r ip t io n ,  n o ti n g  on th e  c ard  which  
for ms  ha ve  be en  re c e iv e d  r e l a t i n g  to  th a t  t r a c t ,  which  b ra nch  w it h in  th e  
Agency has be en  as ked  fo r  a d d i t io n a l  in fo rm a ti o n , and when  th a t  a d d i t io n a l  
in fo rm a ti o n  i s  e x p ec te d  to  be  re c e iv e d . A s e p a ra te  c a te g o ry  of  c a rd s  sh ou ld  
be  p re p a re d  fo r c o n tr a c t c la im s u n re la te d  to  la n d s . When th e  f i l e s  a re  
u lt im a te ly  s e n t to  th e  APL, t h i s  a ls o  sh ould  be  in d ic a te d  on th e  c a rd .

2.  Rev iew  o f a l l  a ll o tm e n t re c o rd s , o r other  la nd  re c o rd s , f o r e s t r y  re c o rd s , 
ro ad  re c o rd s , c o n tr a c ti n g  and p ro p e rt y  man agement r e c o rd s , and  o th e r  
a p p ro p r ia te  A gency -r eco rd s,  shou ld  be  begu n and  sh o u ld  be  c lo se  to  c om ple te , 
u t i l i z i n g  e x i s t in g  Agency p e rs o n n e l and  an y te m p o ra ri e s  o r re h ir e d  a n n u it a n ts  
p o s s ib le .  F i l e s  shou ld  be  re ad  fro m b eg in n in g  to  en d lo o k in g  fo r  b a s ic a l ly  
th re e  ty p e s  o f do cu m en ts .

a . Docum ent s r e l a t i n g  to  th e  t i t l e  to  th e  la nd  which  would  show
th a t  th e  la nd  im pro perl y  we nt o u t o f t r u s t  o r r e s t r i c t e d  s t a t u s  
an d sh ould  be  c la im ed  as  s t i l l  b e in g  in  su ch  s t a t u s .  Fo r 
ex am pl e. do cu m en ts  wh ich wo uld  show th a t  an  in e f f e c t iv e  c e r t i f i c a t e  
o f co mpe ten cy  was  is su e d , th a t  a fo rc ed  fe e  p a te n t was is s u e d , 
th a t  th e  la n d  was  so ld  w it hou t conse n t o f a l l  b e n e f ic ia l  ow ne rs , 
e t c .
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b . Doc um en ts,  l e t t e r s ,  memos, e t c .  sh ow ing th a t  th e re  has be en  
a p h y s ic a l tr e s p a s s  o f some k in d  in  th e  p a s t .

c .  Do cu men ts,  l e t t e r s ,  memos,  l e a s e s ,  c o n t r a c t s ,  e t c .  show ing 
th a t  th e re  has be en  a b re ach  o f c o n tr a c t o r o th e r  ag re em en t 
o r th a t  th e re  i s  money due an d ow ing  a t r i b e  o r t r i b a l  member 
by som eone o th e r  th an  th e  U nited  S ta te s .

When su ch  do cu men ts a re  fo und, th ey  sh ou ld  be  c o p ie d , th e  c o p ie s  p la c ed  
in  a s e p a ra te  f i l e ,  an d th e  R ec or ds  Revie w Form fo r  th e  cover o f th e  f i l e  
sh ould  be  co m ple te d to  th e  e x te n t p o s s ib le .  The  f i l e  sh ou ld  be  re vi ew ed  
by th e  AGPL, th e  P h y s ic a l I n v e s t ig a t io n  Form sh ou ld  be  p la c e d  in  th e  f i l e  
i f  i t  i s  co m pl et ed  a lr e a d y , and th e  n e c e ssa ry  a d d i t io n a l  in fo rm a ti o n  sh ou ld  
be  i d e n t i f i e d .  I f  d a ta  o u ts id e  th e  Agency  i s  need ed , i t  sh ou ld  be  secu re d  
a t t h i s  p o in t ,  in c lu d in g  o rd e r in g  fo rm al  s u rv e y s , p u rc h a si n g  a b s t r a c t s ,  
see k in g  re c o rd s  fro m N a ti o n a l A rc h iv e s,  e t c .  The f i l e  sh ould  th en  be  ro u te d  
to  th e  a p p ro p r ia te  Agency  b ra n c h , fo r  exam ple F o re s tr y  i f  a ti m ber t r e s p a s s  
i s  in d ic a te d ,  fo r  su p p le m e n ta ti o n . I f  a card  has a lr e a d y  be en  p re p a re d  on 
th e  p a rc e l  o f la n d , th e  in fo rm a ti o n  fro m th e  R ec or ds  Rev iew  Form sh o u ld  be  
ad ded to  th e  c a rd . I f  n o t ,  a car d  shou ld  be  p re p a re d  a s  d e sc ri b e d  abo ve .
When a l l  a p p ro p r ia te  fo rm s a re  in  th e  f i l e  and a l l  n e c e s sa ry  in fo rm a ti o n  i s  
in c lu d e d , th e  f i l e  shou ld  be  fo rw ar ded  to  th e  APL.

3.  As In ta k e  Forms g e n e ra te d  by t r i b e s  o r in d iv id u a ls  a re  re c e iv e d , th e  la n d s  
in v o lv ed  sh ou ld  be  i o e n t i f i e d  and th e  card  f i l e  ch ec ke d to  de te rm in e 
w heth er  o r  n o t a f i l e  a lr e a d y  e x i s t s  on th e  m a tt e r . I f  s o , th e  In ta k e  
Form  shou ld  be  ad de d to  th e  f i l e ,  no te d  on  th e  c a r d , and th e  f i l e  sh ou ld  
be  re vie w ed  to  in s u re  th a t  i t  co v ers  com ple te ly  th e  m a tt e r d e sc ri b e d  on 
th e  In ta k e  Form . I f  n o t , f u r th e r  ag en cy  re c o rd  chec k in g  i s  n e c e s sa ry .
I f  th e re  i s  no c a rd , on e shou ld  be p re p a re d  and a f i l e  c re a te d  to  in c lu d e  
a l l  Agency  do cu men ts r e l a t i n g  to  th e  m a tt e r . As b e fo re , when a l l  a p p ro p r ia te  
form s a re  in  th e  f i l e  and  a l l  n e c e ssa ry  in fo rm at ic n i s  in c lu d e d , th e  f i l e  
sh ou ld  be  fo rw ar de d to  th e  APL.

PHASE I I I  (To be  co m ple te d by F ebru ary  1 , 1979)

1. Upon r e c e ip t  o f f i l e s  fro m th e  AGPL, th e  APL i s  to  re vie w  th e  m a te r ia ls  
c o m p le te ly , ma king  n o te  o f any d e f ic ie n c ie s .  An A ction  P la n  for m i s  to  
be  co m ple te d on th e  m a tt e r  a t  t h i s  p o in t .  I f  d e f ic ie n c ie s  e x i s t ,  th e  
supp le m en ta l m a te r ia l i s  to  be  re q u e ste d  fro m th e  a p p ro p r ia te  o f f ic e  
w hil e  r e ta in in g  th e  f i l e  in  th e  Area  O ff ic e  i f  p o s s ib le .  When th e  f i l e s  
a re  c om ple te , th ey  shou ld  be fo rw ar ded  to  th e  F ie ld  S o l i c i t o r 's  O ff ic e  
w it h  a re q u e s t fo r  re v ie w  an d p o s s ib le  l i t i g a t i o n .

At a minim um, ea ch  su b m it te d  f i l e  sh ou ld  c o n ta in :

a . Co mpleted  P h y s ic a l I n v e s ti g a ti o n  Form, ev en  thou gh  i t  may r e f l e c t  
no  p h y s ic a l t r e s p a s s .

b . Com pleted  R ec or ds  Review Form, wh ich sh ou ld  ha ve  no te d  th e re o n  
th e  f i l e  c o n te n ts  as w e ll  as o th e r  re q u e s te d  in fo rm a ti o n . No te 
p a r t i c u l a r ly  th a t  an  e s ti m a te  o f money dam ages mu st be  In c lu d e d .
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c .  C op ie s o f a l l  r e le v a n t do cu men ts  show ing f a c tu a l  d a ta  l i s t e d  
in  P a r t B o f t h i s  p a c k e t.

d . In ta k e  Form i f  one has  be en  re c e iv e d .

2 . N ecess ary  su rv eys n o t a lr e a d y  o b ta in e d  sh ou ld  be  id e n t i f i e d  a t  t h i s  
p o in t ,  fu nds se cu re d  and  th e  a p p ro p r ia te  c o n t r a c ts  is s u e d . T h is  may be
do ne  e i t h e r  by th e  APL o r th e  fu nds  an d d a ta  t r a n s f e r r e d  to  th e  Agency *
an d do ne  by  th e  AGPL.

3 . La nd s on  wh ich fo rm al  a p p r a is a ls  w i l l  be  n e c e ssa ry  sh ou ld  be  i d e n t i f i e d  
a t  t h i s  tim e and th e  a p p r a is a ls  re q u e s te d  o f  th e  Area A p p ra is a l Branc h 
by  th e  APL.

4 . Any a rc h iv e  s e a rc h e s , re v ie w  o f  do cu men ts  in  F e d e ra l R ec or ds C e n te rs , 
h i s t o r i c a l  s o c i e t i e s ,  museums o r l i b r a r i e s ,  G en er al  Land O ff ic e  d a ta  
s e a rc h e s , o r co unt y re c o rd  s e a rc h e s  which  mu st be  done  by f i e l d  p e rs o n n e l 
r a t h e r  th an  by si m pl y re q u e s ti n g  th e  a p p ro p r ia te  o f f i c e  to  p ro v id e  th e  
d a ta  shou ld  be  i n i t i a t e d  d u ri n g  t h i s  p h a se , as  th e  ne ed  i s  i d e n t i f i e d  
d u ri n g  Ph as e I I  re c o rd  re v ie w s. Th es e may be do ne  by  Agency p e rs o n n e l
o r  by  c o n tr a c t w it h  t r i b e s  o r a b s t r a c t e r s  o r o th e r  g ro ups . I f  do ne  by 
c o n t r a c t ,  a l l  do cu men ts c o ll e c te d  mus t be  p ro v id ed  to  th e  Agency fo r  
In c lu s io n  in  th e  f i l e .

IV . PHASE IV (To be  co m pl et ed  by  J u ly  1 , 1979 )

1 . As f i l e s  a re  re c e iv e d  by  th e  F ie ld  S o l i c i t o r ’ s O f f ic e , th e  F ie ld  S o l i c i t o r  
P r o je c t  L ea der  (FSPL) i s  to  re v ie w  ea ch  an d a s s ig n  th e  c a s e s  f o r  le g a l  
re v ie w  an d p re p a ra ti o n  o f l i t i g a t i o n  r e p o r ts  w it h in  th e  o f f i c e .  Fo r m aj or  
c a s e s , a cas e  co n fe re nce  sh ou ld  be  sc hedu le d  a s  so on  as  th e  f i l e  has be en  
a s s ig n e d . The cas e  co n fe re n ce  sh ou ld  be  a tt e n d e d  by , a t  a min imum, th e  
FSPL,  th e  a tt o rn e y  a ss ig n e d  to  th e  c a s e , th e  APL an d th e  AGPL. T r ib a l  
a tt o rn e y s  sh ould  a ls o  a tt e n d  in  a p p ro p r ia te  c a s e s . Fo r c a se s  o f a  ty pe
o f whi ch  th e re  a re  o r w i l l  be  nu mb ers  o f s im i la r  c a s e s , c ase  c o n fe re n ce s  
shou ld  be  sc hedu le d  no  l e s s  f r e q u e n tl y  th an  ever y  two mon ths to  re v ie w  
a l l  c a se s  o f ea ch  ty pe re c e iv e d  by  th e  F ie ld  S o l i c i t o r ’s O ff ic e  a t  th a t 
ti m e . Th ese sh ould  be s im i la r ly  a tt e n d e d  by th e  FSPL, a t to rn e y s  in v o lv e d , 
th e  APL an d AGPL and a p p ro p r ia te  t r i b a l  a t to r n e y s .  Case c o n fe re n ce s  sh ould  
be  h e ld  fo r th e  purp ose  o f re v ie w in g  th e  le g a l  th e o r ie s  on  whi ch  th e  
p a r t i c u l a r  case  o r case s  r e s t ,  th e  e v id e n ti a ry  m a te r ia l  r e c e iv e d , fo r  
d e te rm in in g  any a d d i t io n a l  m a te r ia ls  n e c e s sa ry , and fo r  p la n n in g  s t r a te g y  
and ti m in g .

2 . F o ll ow in g  le g a l re v ie w , case  c o n fe re n ce  and p re p a ra ti o n  o f  th e  l i t i g a t i o n  
r e p o r t ,  case s  w i l l  be  subm it te d  to  th e  O ff ic e  o f th e  S o l i c i t o r ,  D iv is io n  
o f  In d ia n  A ffa ir s  P r o je c t L ea der  (SPL) fo r  f u r th e r  p ro c e ss in g  an d su b­
m is s io n  to  th e  D ep ar tm en t o f J u s t i c e .

3 . Any a rc h iv e  o r re c o rd  se a rc h e s  i n i t i a t e d  d u ri ng  Pha se  I I I  sh ould  be  com­
p le te d ,  th e  f i l e s  p ro cess ed  th ro ugh th e  Agency and su b m it te d  to  th e  APL. 
N ece ss ary  su rv eys and a p p ra is a ls  shou ld  be  id e n t i f i e d  and  re q u e s te d  and 
th e  c a se s  re vi ew ed  by th e  APL ap d subm it te d  to  th e  F ie ld  S o l i c i t o r 's  
O ff ic e  fo r  su bse quen t re v ie w , case  co n fe re n ce s  and p re p a ra ti o n  o f 
l i t i g a t i o n  r e p o r ts  a s  ab ov e.

9
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If at any point in the above process it appars that there is additional data 
necessary from the Title Plant, from a Federal Records Center, from the Washington 
Office records or from the National Archives, the APL should be notified at once 
so that the necessary materials can be requested. The request should be as 
specific as possible. Also, if it becomes apparent that there is a legal issue 
which requires interpretation prior to pursuing a certain line of investigation, 
the APL should be asked in writing to request an opinion of the Field Solicitor.
If possible, along with the request, all documents on a case which is representa­
tive of those in which the issue has arisen should be provided as background 
materials for the legal review. If legal interpretation is necessary, record 
searches for cases of that particular type should cease until such time as it is 
determined that the cases are legally viable and can be pursued by the Department.

Each person involved in this process should be encouraged to raise questions and 
discuss problem areas with anyone else involved and should feel free to call Area 
Office or Field Solicitor’s Office personnel as the occasion arises. Major Issues 
can be scheduled for discussion at Superintendents' meetings as well as at periodic 
case conferences.

10
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PHYSICAL INVESTIGATION FORM (J2415)
Reservation _ ______________________________________________________________
Land Description _ _________________________________________________________
In Trust/Rastricted Status for ____________________________________________
Validly Existing Rights of Way: (Include date, type, to whom granted, and 

location)

Valid Occupancy or Use Rights: (Include date of lease or permit, date of ex­
piration, type of use granted and to whom)

Nature of Land: (Check more than one if applicable)
___ Timber __  Pasture
___  Cultivated Fields ___  Commercial
___  Marsh or Swamp ___ Residence

Other:

Farmstead
Lakeshore
Park or Recreation

1. is there a fence on the property? ____  If so, describe the type of fence, the
length and approximate location. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

2. Is there a building on the property? ____  If so, describe the type of buil­
ding, the site and approximate location. ________ _______________________ _____

3. Is there a drainage ditch or drain tile on the land? ____ If so, describe the
type, length and approximate location. ________________________________________

4. Are there animals grazing on the property? ____ If so, identify the type and
number and approximate location on which they are grazing. ___________________

5. Are there cultivated crops being grown on the property? ____  If so, describe
the types of crops and the extent and approximate location on which they are 
being grown. ________________________________________________________________
6. Are there roads, pipes or utility lines, other than those listed above, on
the property? ____ If so, describe the type, length and approximate location.

7. Is there excess dirt, garbage, refuse or other material deposited on the prop­
erty? ____  If so, describe the type, approximate quantity and approximate loca­
tion. __________________________________________________________ _ _ _ _ _ _ _ _
8. Is there any physical evidence that any of the structures, activities or rights 
of way listed in the above questions existed on the property at any time in the
past? ____ If so, describe as requested above and Indicate the estimated time
periods when they existed and what the present evidence of them is. _ _ _ _ _ _ _

«
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9. Is there any evidence that timber, wild rice, other natural growth, sand,
gravel, fill, minerals, etc. have ever been removed from the property? _

■* If so, Identify the type of materials removed, the approximate quantity, the
approximate location from which they have been removed, and the approximate 
date or dates when such removal took place._________________________________

• -------------------------------------------------------------------------- — -----
10. Is there any physical evidence that the property has ever been burned or
flooded? ____  If so, describe the type of damage, the approximate area covered
by the damage and the approximate date on which the damage took place. ______

11. Is there any physical evidence that any structure, fence or personal proper­
ty which is authorized to be on the land has ever been damaged or misused in 
any way? ____  If so, describe the property involved, the type of damage or mis­
use, and the approximate date on which the damage took place. _________________

12 Is there any other physical evidence of use or occupancv of any kind other
than as listed in response to previous questions? ____  If so, describe the type
of use or occupancy, the approximate area covered, the damage to the land or 
structures, if any, and the approximate dates of such use or occupancy. _____

13. For each and every question answered yes, list the person or person, company 
or agency responsible for the structure, activity, right of way or other damage, including current addresses where possible. __________________________________

14. For each and every question answered yes, list any tribal members, neigh­
bors or other persons who have knowledge of the structure, activity, right of way or other damage, including current addresses where possible. ____________

15. Any other information you feel is relevant concerning possible claims in­
volving this property. ________________________________________________________

Name of Person Completing Form: __________________________ _
Address: ___________________________________________ .______________________
Date Completed: __ _____________________________________________ __



RECORDS REVIEW FORM ( 5 2 4 1 5 )

Re ser vaci on__________________________________ _______ ________ _

Land De sc rlpt ion______________________________________________

In T ru st /R es tr ic te d Status  for________________________________
A11 o 11 e e_______________________________________________ ____

Type of Tresp ass  or Claim: (D esc rib e)

L is t Supp ortin g Documents:____________________________________

L is t T it le  Documents:_________________________________________

Is  the re  an Abs trac t of  County Records Needed?_______________

Estim ated  Fair Market Value
fo r Each Tear of  Use:_______________________________________

Estim ated  Phy sica l Damage: (Desc rib e and Give Dol lar Amount)

Names of  Per son s Respo nsible  for Tr esp ass :___________________

Addresses:____________________________________________________

Names of W itn esses:

Ad dress es:

Person Completing Form£ 

Date o f Completion:



NOTICE

Time L im it  fo r  U n it ed  S ta te s  to  F i l e  S u i t s  to  
R ec ov er  Money Damages Upon In d ia n  C la im s

(2 8 U .S .C . 6 24 15)

SCOPE OF CLAIMS BARRED BY STATUTE

C ong re ss  has e n a c te d  a s t a t u t e  o f l im i t a t i o n s  e s t a b l i s h in g  a ti m e 

l im i t  a f t e r  whi ch  th e  U n it e d  S ta te s  i s  fo re v e r  b a rre d  fro m com me nci ng 

a la w s u it  to  re c o v e r money da mag es  on b e h a l f  o f In d ia n  t r i b e s ,  ban ds  o r 

gro ups o f Amer ican  In d ia n s  o r in d iv id u a l  In d ia n s  wh ose  la n d s  a re  h e ld  in

t r u s t  o r r e s t r i c t e d  s t a t u s .  Where th e  a c t s ,  t r a n s a c t i o n s  o r o c c u r re n c e s  

up on  w hi ch  th e  c la im  fo r  money da mag es  i s  base d  to ok  p la c e  on o r b e fo re  

J u ly  18,  19 66 , th e  c la im  w i l l  be b a rre d  u n le s s  th e  U n it ed  S ta te s  f i l e s  

s u i t  p r io r  to  A p ri l 1 , 19 80 . I f  th e  e v e n ts  to ok  p la c e  a f t e r  J u ly  18 , 1966 

th e  U n it ed  S ta te s  w i l l  be  b a rre d  from  comm enc ing  su ch  a s u i t  u n le s s  th e  

s u i t  i s  f i l e d  s ix  y e a r s  an d n in e ty  days fo ll o w in g  th e  ti m e th e  r i g h t  to

su e f i r s t  e x is te d .

The  s t a t u t e  a p p l ie s  to  a l l  c a s e s  whe re  th e  U n it ed  S ta te s  h as  a u th o r i t

t o  su e  to  re c o v e r money dama ge s on  b e h a l f  o f an  In d ia n  t r i b e  o r I n d iv id u a l 

In d ia n  by  v i r t u e  of i t s  t r u s t  r e s p o n s i b i l i t y  to  p r o te c t  In d ia n  p ro p e r ty  

r i g h t s .  I t  a p p li e s  to  c a u se s  o f a c t io n  a r i s i n g  o u t o f a l e g a l l y  w ro ngfu l 

a c t or om is si o n  o r th e  b re a c h  o f a c o n t r a c tu a l  o b l ig a t i o n .  In  o th e r  w or ds  

c la im s (a ) f o r  th e  u n a u th o r iz e d  u se  o f In d ia n  p r o p e r ty ,  (b ) fo r  th e  u s e , 

o c c u p a ti o n  o r a l i e n a t i o n  o f In d ia n  p ro p e r ty  under an  ag re em en t w hi ch  was  

n o t f i n a l i z e d  in  acco rd  w it h  a p p l ic a b le  r u l e s  and  r e g u la t io n s ,  (c ) fo r  th e  

dam age  to  In d ia n  p ro p e r ty  in  th e  c o u rs e  o f u s in g  i t ,  (d ) fo r  th e  u se  o f 

th e  p ro p e r ty  in  a ma nn er  o th e r  th an  wha t was agre ed  up on  and  (3 ) f a i l u r e  

to  a d h ere  to  th e  te rm s o f a v a l id  c o n t r a c t .  To e s t a b l i s h  a c la im  s u b je c t
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to  t h i s  s t a t u t e ,  i t  v l l l  be n e c e s s a ry  to  d e f in e  th e  s p e c i f i c  In d ia n  p ro p e r ty

r i g h t s  w hi ch  ha ve  bee n dam aged and d e c id e  w heth er th ey  a re  p r o te c te d  by  ►

f e d e r a l  la v .

As t r u s t e e  fo r  th e  In d ia n  p e o p le , th e  Dep ar tm en t o f th e  I n t e r i o r  w an ts  

to  lo c a te  an d p ro c e ss  a s  many p re -1 9 6 6  c la im s  a s  p o s s ib le  b e fo re  th e  *

A p ri l 1 , 1980 d e a d l in e . The D epart m en t,  t h e r e f o r e ,  u r g e n t ly  r e q u e s ts  th e

a s s i s t a n c e  o f t r i b a l  o rg a n iz a t io n s  and  in d iv id u a l  In d ia n s  by  a sk in g  t h a t  

th e y  ex am ine t h e i r  own re c o rd s  and r e p o r t  an y p o s s ib le  c la im s  t o  t h e i r  

Bur ea u o f  In d ia n  A f f a i r s  ag en cy  o r  th e  a re a  o f f i c e .

We re q u e s t t h a t  ev en  i f  you  a re  u n c e r ta in  a s  to  w h e th er a c la im  i s  

v a l id  or i s  s u b je c t to  th e  A p ri l 1 , 19 80  s t a t u t e  o f l i m i t a t i o n s ,  you sh ou ld  

s t i l l  r e p o r t  i t  to  you r Bur ea u o f In d ia n  A f f a i r s  agen cy o f f i c e  o r a re a  

o f f i c e  and th e y  w i l l  in  tu rn  d e te rm in e  w it h  th e  a d v ic e  o f th e  S o l i c i t o r ’ s 

O ff ic e  w heth er t h i s  i s  a c la im  w hi ch  th e  U nit ed  S ta te s  sh o u ld  f i l e

and w heth er i t  i s  on e which  sh ou ld  be f i l e d  by  A p ri l 1 , 19 80 .

P le a s e  su bm it  a l l  c la im s  by  Decem ber 1 , 19 78 . E a rl y  su b m is s io n  o f 

c la im s  w i l l  a ll ow  th e  D ep ar tm en t en ou gh  ti m e to  p e rf o rm  th e  l e g a l  a n a l y s i s ,  

lo ok  fo r  a l l  r e le v a n t f a c t s  and  do cu m en ts  and th e n  d e c id e  th e  c o r r e c t

d i s p o s i t i o n  o f th e  c la im s .

The  fo ll o w in g  d is c u s s io n  may h e lp  you b e t t e r  u n d e rs ta n d  th e  k in d s  o f 

c la im s  w it h  whi ch  we a re  concern ed  a t  t h i s  p o in t :

2
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TYPES OF CLAIMS BARRED'BY STATUTE

•0 A . C la l r s  fo r  da mag es  du e to  u n a u th o r iz e d  occ upa nc y
o r in c o r r e c t  u se  o f t r i b a l  o r I n d iv id u a l ly  h e ld  
la n d s  o r fo r  th e  use  o r  re m ov al  o f i t s  N a tu ra l 
R es ourc es (T re sp a s s )

*  1. Dam ages  r e s u l t i n g  fro m w ro n g fu l occ up an cy  o r u se  o f

t r i b a l  o r  a l l o t t e d  la n d s .  For  ex am ple , occ up an cy  o f  In d ia n  

la n d s  by  a p e rs o n , b u i ld in g ,  l i v e s to c k ,  fe n c in g , o r o th e r  

im pro vem en ts  w it h o u t la w fu l a u th o r i t y .  Such c a s e s  may 

a r i s e  a s  a r e s u l t  o f boundary  d i s p u t e s ,  o r occ up an cy  and 

u se  o f  su ch  la n d s  by  a n o th e r  p e rs o n  who c la im ed  ow ners h ip  

o f th e  In d ia n  la n d  a f t e r  th o s e  la n d s  w er e i l l e g a l l y  ta k e n  

from  th e  In d ia n s  f o r  non-p ay m en t o f s t a t e  t a x e s ,  o r occ up an cy

o r u se  o f In d ia n  la n d s  t h a t  wer e so ld  o r le a s e d  by  th e  

In d ia n  ow ner , b u t w it h o u t th e  U n it ed  S t a t e s ' a p p ro v a l o f th e

s a le  o r le a s e .

2 . Dam ages  to  t r i b a l  o r a l l o t t e d  la n d s  o r n a tu r a l  r e s o u rc e s

r e s u l t i n g  from  f i r e .

3 . Dam ages  r e s u l t i n g  from  th e  re m oval  o f n a tu r a l  re s o u rc e s  

from  t r i b a l  o r a l l o t t e d  l a n d s .  For  exam ple , u n a u th o r iz e d  

re m oval  o f sa n d , g r a v e l ,  ti m b e r o r o th e r  m in e ra ls .

4 . Dam ages r e s u l t i n g  from  th e  w ro ngfu l a p p ro p r ia t io n  o f  or  

i n t e r f e r e n c e  w it h  f e d e r a l l y  p ro te c te d  In d ia n  w a te r r i g h t s .

B. Cl aim s, fo r  dama ge s due to  th e  w ro n g fu l 
p o s s e s s i on o r u se  o f t r i b a l  o r  in d iv id u a l 
p e rs o n a l p ro p e r ty  i f  su ch  p e rs o n a l p ro p e r ty  
i s  p r o t e c t e d  by f e d e r a l  govern m ent.  (C onvers io n )

Dam ages  r e s u l t i n g  from  w ro n g fu ll y  d e p r iv in g  an  In d ia n  ow ner o f th e  p o s se ss io n  

o r U6c o f p e rs o n a l p ro p e r ty  w hi ch  i s  p ro te c te d  by  f e d e r a l  la w . Fo r exam ple , 

th e  w ro ngfu l re m ov al  o f f e l l e d  ti m b er ( lo g s )  fro m In d ia n  la n d s . W hi le

*

*
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convers io n  o f per so n al pr op er ty  can f a l l  w it h in  th e s t a t u t e ,  damage

to -l a n d  and n atu ra l res ou rces  sh ou ld  be th e  fo cu s o f t h i s  e f f o r t .

C. Claim s fo r  dam ages  due to  th e no n- pe rfor man ce  o f 
a c on tr ac tu a l o b li e a t io n  r ela ti n g , to  fe d e r a ll y 
p rote c te d  tr ib a l or  in d iv id u a l property . (C ontr ac t)

1. Damages r e s u lt in g  from br ea ch  of a c o n tr a c t,  fo r  ex am pl e, 

us e of In dia n pro per ty  contr ary  to  c o n tr a c t p r o v is io n , su ch 

as  su r fa ce  damage r e s u lt in g  from min in g o p e r a ti o n s , or  u se  

of a r ig h t- o f- w a y  in  a manner th at has  no t been  ag re ed  to

in  th e c o n tr a c t.

2 . Damages r e s u lt in g  from  br ea ch  of a le a s e ,  fo r  ex am pl e,  no n­

payment o f re nt by a te n an t or  us e o f  th e  land  con tr ary  to  

le a s e  p r o v is io n .

3.  Damages r e s u lt in g  from  br ea ch  o f a pe rm it  to  u se  fe d e r a ll y  

p ro te c te d  p rop erty .

The fo rego in g  c a te g o r ie s  and ty p es  o f c la im s do no t In d ic a te  a l l 

c la im s th at are  su b je c t to  th e s t a t u t e .  We must em ph as iz e th a t ea ch  and 

ev er y c la iD  w i l l  hav e to  be  eva lu ate d  by th e  De par tment on an In d iv id u a l 

b a s is  to  de te rm in e i f  i t  I s  a v a li d  c la im , i f  i t  i s  a c la im  th at sh ou ld 

be br ou gh t by th e Uni ted S ta te s  and i f  i t  i s  a c la im  th a t i s  su b je c t to  

th e A pril  1 , 196 0 d e a d li n e . F in a l ly , t h i s  s ta tu te  doe s no t ap ply  to  any 

cla im  which  In di an s may ha ve  a g a in st th e U ni te d S ta te s  or an o f f i c e r  th e r e o f.

A ga in , we w is h to  em ph as ize th at th e De par tment ho pe s to  f u l f i l l  

i t s  du ty  to  th e Iridia n p eop le  bv th e  p ro c ess in g  o f a l l  v a li d  c la im s .

Bec au se  o f th e 6h or t tim e per io d re m ai ni ng  under th is  s t a t u t e ,  th e Uni ted 

S ta te s  Dep artment o f th e In te r io r  w i l l  be b e tt e r  ab le  to  f u l f i l l  i t s  goal

4

*



i f  t r ib e s  g iv e  as  much a s s is ta n c e  as  p o s s ib le  by co ndu ct in g a c a r e fu l 

re vi ew  of rec ord s and f i l e s  w it h in  th e ir  p o s se s s io n , by m ai nta in in g  

c lo s e  c o n ta c t w ith In d iv id u a l members o f  t r ib e s ,  e x p la in in g  th e s ta tu t e  

and en co ur ag in g in d iv id u a ls  to  subm it th e ir  c la im s at an e a r ly  date  and 

f i n a l ly ,  by wo rk ing  c lo s e ly  w it h  th e Bureau o f In di an  A ff a ir s  ar ea  and

ag en cy  o f f i c e s .
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BRAET' I KTAKE'FORM' FOR ACENCY'BSE

Submit by December 1, 1978

1 . Name:

2 . Address:

3 . Phone: *

4 .  T ri b e:

5. Are you an enro lled  member?

6 . Do you have a compla int ag ains t anoth er person or  corp ora tion fo r 
th e ir  using  your la nd, wa ter or ot he r pr op er ty  such as ti m ber,  or 
m in era ls , with ou t your permission?

7 . Has any such person or  co rp ora tion used th e pro p ert y , w ith your 
pe rm ission , but in  a way th at has caused damage to  your prop erty?

8 . I f  the answer to  number 6 or  number 7 i t  "y es", plea se  de sc ribe  
you r com plaint:

9. Has any such person or  corp ora tion used the pro per ty  upon the 
condit io n th a t you be pa id fo r th at use and then fa il e d  to  pay you?
I f  so , how much are you owed?

10 . Can you gi ve  a le gal d escri p ti o n  o f your  land :

a . Is  i t  t r ib a l  ___________, a tr u s t a llo tm e n t' ____________or
p r iv a te ly  owned________________ 7

b. What is  the  allo tm ent number?

c . Who was the  o r ig in a l a ll o tt e e ?  What i t  your share ? Are you 
the so le owner? I f  n o t,  who ar e the ot her  owners?

11. What is  the name and add ress o f the person or  corp ora tion ag ains t whoa 
you  have .h is  com pla in t?

•»
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12. During what year  or ye ar s di d th ese  th in g s  happen?

13 . Have you f i l e d  a co m pl ai nt  abou t t h i s ,  with  th e in  th e pa st ?

14 . a . Do you le a se  your  la nd ?' _______ "_________

b . To whoa?

c .  Has th e le s s e e  pa id  you a l l  amounts  o f  money th at ar e due
und er th e le a se  agree me nt?__________________

d. I f  no, how much do th ey  owe you? ____________-

15 . a . Do you pay ta xes  on your tr u st allotm en t?

b. Has your tr u st a ll otm ent bee n ta ke n fo r nonpayment o f  ta xes?

c .  I f  so , when was i t  ta k en , by whom and where was th e  lan d?

Sig natu re  o f pe rson  g iv in g  in fo rm ation S ig n atu re o f pe rson  f i l i n g
ou t fo ra
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Mr. Cobe. We would also poin t out  that the researchers we hire are 
familiar  with the area;  they are fami liar with the land ; they are 
familiar  with the people tha t they deal with—the Indian people on 
the reservations—and thei r primary function is researching each one 
of these cases.

We would like i t to be recognized tha t in the l 1/^ years that we have 
been researching, the Minnesota Chippewa T riba l Research U nit has 
researched and identified more cases than the Bureau of Ind ian Affairs 
has in the  12 years prio r to tha t in  the same geological area.

If  our budget is approved for fiscal year 1980, we will be able to 
continue research and will be able to supply the necessary documents 
and land surveys needed for the present cases.

We would like to point out tha t the investiga tion itself also has 
some mutual benefits to Indians, non-Indians, and businessmen who 
deal with land and land title  problems every day. One, non-Indian^ 
who hold land titles today and presently feel tha t they have good 
ti tl e; and, if our investigations prove tha t they do, they will be able 
to clear t itle and make it  a marketable piece of property. Two, those 
non-Indians who presently hold good tit le and an investigation shows 
the title  is questionable will be able to settle t ha t now, as opposed to 
waiting another 20 years a fter they improve the land and run the risk 
of losing titl e and their  improvements.

During the investigation, we believe tha t real estate prices will 
stabilize and improve as investigation answers more questions on title. 
We believe tha t afte r investigation is done, banks, loan companies, 
real estate agents, and tit le insurance corporations will be more willing 
to deal with land within the boundaries of the  reservations.

The reason we would like to have the statu te of limitations extended 
is so tha t we may have the oppor tunity  to b ring  claims on behalf of 
our people who have lost thei r lands by illegal means, whose lands 
have been trespassed upon, and whose timber has been cut from th eir 
lands with no more reason than the belief tha t they are ju st ignorant 
India ns who do not know what to do with the ir land anyway.

This responsibility to research and identi fy claims on behalf of in­
dividual Indians was not pursued wholeheartedly by the Bureau. We, 
the Indians, the ones that this investigation was supposed to have been 
done for, ask that we might have a chance to fulfill that  responsibility.

If  there are any questions—and we know you are pressed for time— 
please ask them.

Senator Melcher. All right.  Thank you both very much, George 
and Craig, for your testimony.

Mr. Goodwin. Mr. Chairman, I  have just one other  point. The  ques­
tion was raised in ear lier testimony of how much time we thought  was 
needed. In our prepared testimony, we estimate that  our research would 
take another 3 to 31/2 years. Again, tha t is the time we need to be able 
to do the research before presenting information to the Solicitor and 
to Justice. We th ink a total of 5 years should be the minimum on the 
statute.

Senator Melcher. All right. Thank you very much. I think  we have 
had a range o f 2 to 5 years recommended by the Justice Departmen t 
and Interior , and 3 and 5 years by other witnesses. T hank you very 
much.
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John Echohawk and Lucy Covington, we understand you plan to 
appear together .

John Echohawk, director o f the Native American Rights Fund?

STATEMENT OF JOHN ECHOHAWK, DIRECTOR, NATIVE AMERICAN
RIGHTS FUND, ACCOMPANIED BY SUZAN SHOWN HARJO, LEGIS­
LATIVE LIAISON, NATIVE AMERICAN RIGHTS FUND

Mr. E chohawk . Than k you, Mr. Chairman. My name is John  
Echohawk, director of the Native American R ights  Fund in Boulder, 
Colo. With  me is Suzan Harjo, legislative liaison with our organization 
here in our Washington office, and Lucy Covington of the Colville 
Tribes of Washington State.

As you may know, the Native American Rights Fun d is a nationa l 
Indian legal services organization, and over the years we have repre­
sented Indian clients in  over 40 States. We agree with  the  position of 
the administration spokesmen th at the statute of lim itations  ought to 
be extended.

When the issue came up in 1977, the administra tion did ask for  4 ^  
years and received a littl e over 2 ^  years. I think it is evident tha t 
more time is needed to get the job done.

While we agree tha t an extension is necessary as the administ ration 
spokesman went on record this morning, we do not agree with one 
aspect of what they said, and I think it is very impor tant. They had 
recommended th at the statute be allowed to run on the suits for dam­
ages in contract  claims. I submit tha t t ha t will only invite litigation .

As was discussed several times here today, there is not any kind of 
uniform agreement on what constitutes a contract claim or what con­
stitutes a tor t claim. I  submit tha t tha t will only lead to litigation if 
tha t distinction is made in any extension.

I am here today prim arily  to talk about what  might happen if 
there is no extension. Our firm represents several tribes here in the 
Eas t that have large claims for  damages and la nd ; the t ribes in Maine, 
the Catawba Tribe in South Carolina, and two bands of the Oneida 
Nation in New York. In addition to that , we represen t the Tunica- 
Biloxi Tribe in Louisiana.

In some of these cases some litiga tion has been filed; in others no 
litigation has been filed. But  I submit tha t it is in the best interests 
of everyone to get an extension to the statute. Otherwise, litigation will 
have to be filed or fur ther litiga tion will have to be pursued. The ex­
tension would be in the inte rests of  fu rthe r negotiations in all of these 
cases, which I think is in the best interests of the parties.

Some of the cases were close to settlement, others not so close. An 
extension, I think , would facilitate  settlement discussions.

In addition to that , we represent two tribes in Oklahoma—the 
Pawnee and the Ponca—who have claims pending which apparently 
will be submitted to the Inte rior  Department very soon. The ir claims 
are to portions of the Arkansas r iver  bed in Oklahoma. I submit, too, 
tha t those claims would be well served by an extension, as well as a 
couple of other  cases I will mention briefly: the boundary problems 
of the Swinomish Tribe in Washing ton State and the claims of  the 
Shoshone-Bannock a t Fort Hall to 38 lots near  thei r reservation. As

5 6 -4 5 1  0 - 8 0 - 1 5
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was mentioned earlier,  the Santa Cla ra Pueblo has significant prob­
lems on their reservation dealing with thei r boundaries. In addition 
to that , the Mission Bands of Indians in southern California  in the 
San Luis Rey River Basin have damage claims pending dealing with  
the pollution of their  underground aquifers. In addition  to that , I 
understand the chairman has heard from the Squaxon Is land Tribe  in 
Washington State  about damages to the ir fishery which is yet to be 
investigated.

If  there is no extension, I think it is fai r to expect the Government, 
with the cases it has ready, to proceed; those that  are not filed by the 
Government will be filed by the Indian  tribes who are not, by the way, 
bound, in our view, by the statute  of limitations because thei r sover­
eignty is not derivative from tha t of the United States.

If,  in these cases, the tribes should find th at they are barred from 
asserting damages against the States because of the 11th amendment, 
I believe that  would also afford a breach of trust claim.

I do not th ink it is a very rosy picture to look at Apri l 1 and figure 
out what might  happen if there is not any extension. I think tha t is 
clear th at tha t is a point in time nobody wants to get to, and I would 
submit tha t an extension is warranted.

Suzan, do you have anything to add ?
Ms. H arjo . My points would be very brief.
We have heard the discussion of time needed for this  extension 

period, from 2 to 5 years. Undoubtedly, the time needed is greater  than 
that.  I  would like to go back to the po int of this statute of limita tions; 
which was to  hold the time tha t the United  States had to bring  dam­
ages against private property holders for land tha t it only owns, not 
for Indian land. At the end of the s tatu te of limitations time t ha t was 
imposed in 1966, the Inte rior Department and the tribes went to the 
Congress and said, “This  statute may have been inadvertently im­
posed against Indian  tribes and Indian individuals .”

Tha t was how the Indian extension was granted for 5 years. By 
the testimony taken by this committee several years ago, the record 
was made very clear that the Department of the  Inte rior and the De­
partm ent of Jus tice had not fulfilled the task as needed, and it is only 
during this extension period that  we have seen forward movement 
of any significance. There has been significant forward movement, 
and we are at a place where we can predict  how much time we might 
need to get the basic identification done.

There is a mechanism in place in the Federa l structure, and t ha t is 
all very hopeful. There is, in the best spirit of self-determination, a 
contrac ting procedure with Indian tribes and organizations , as you 
have heard, in order to  get this job done. What  has not been spoken to 
today is the need for additional time for the negotiations  to try to 
keep out of court some of these cases because our whole in tent is to 
resolve them in the fairest and finest way possible. Toward t ha t end, 
we need much more time for thoughtfu l, rationa l, and fa ir litigation 
preparation  and negotiation  preparation.

Narragansett, for example, which is the model se ttlement for the 
eastern Ind ian land claims, has taken 2i/2 years to resolve.

Senator  Melcher. I am sorry, Suzan. If  you have more to add to 
that , please give it to us in writing,  but we are running out of time.

Lucy?



223

STATEMENT OF LUCY COVINGTON, LEGISLATIVE CHAIRPERSON, 
COLVILLE CONFEDERATED TRIBES, STATE OF WASHINGTON

*' Ms. Covington. Senator  Melcher, you are a neighbor of the State
of Washington. I represent the Colville Confederated Tribes, and I 
am the legislative person for the tribes. I do not have a prepared 
statement; therefore, I will high light our program and a number

* of problems concerning their request for  extension of 2415.
One year  prio r to the statu te of limitations, Apr il 1, 1980, barring 

claims from being filed in the claims court under  28 U.S.C. 2415, the 
Colville Confedera ted Tribes contracted the claims program from 
the Bureau of Ind ian  Affairs. We were to research documents and 
develop possible claims fo r the t ribes and tribal members under join t 
supervision of the Bureau of Indi an Affairs personnel and the tribal 
council members.

Assistance was requested from all agency officers for  any support or 
personnel needed. An attorney  was our director. We had three  legal 
aid assistants and one ex-Department of Social and Heal th Services 
employee.

This program started with a 2-week study course on possible claims 
area—with the assistance of the Minnesota Legal Office and Bureau of 
Indian Affairs—a news release through the t ribal paper  and mailouts, 
stating the tribal membership involvement.

We first were given a July 1, 1979, deadline to file claims with BIA. 
The July 1, 1979, deadline was extended to August 30 and then to 
October 1, to  the final date of November 30, 1979, as the  deadline.

The work force on the program went from 77 to 52 personnel, but 
even with a large number of personnel, the 2,900 allotment files could 
not be searched in such a short period of time.

Grading claims from the factsheet, making copies of any important 
papers, and the search of county records was time-consuming. Pres­
sure for problems to  complete the search of county files dropped the 
current problem claims and walk-in claims investigation. Prio rity  
developed a backlog of open files which have not fu lly been researched 
by investigators.

Had the tribes not contracted for the 2415 claims program, the 
tribes would not have seen the impact which could result in correct ing 
many of the ongoing problems with thi rd parties, State, county, and 
local companies, as well as involving the Bureau of Indian Affairs in 
more of a direct approach of what responsibilities exist today for 
protection.

Protection is of param ount importance  to the tribe, as can be seen 
by the attorneys’ fees, expert personnel working direc tly for the tribes, 
many contracts with the Bureau of Indian Affairs program, and the

* development of independent programs. This  shows the  g reat concern 
of this tribe for the land and its people and should be equaled by all 
branches of the Bureau of Indian Affairs o r Sol icitors in the Dep art­
ment of the In terior.

* Should 28 U.S.C. 2415 be allowed to pass with the possible claims 
tha t remain unresolved or other areas remaining unexplored, i t would 
be just  another injustice on top of all the other injustices this tribe 
has faced.
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We have, on the Moses agreement, 4 claims to tile, and there are 
40 allotments involved there. For the Colville Reservation, the occu­
pied par t, we have one claim for allotment in the allotment  files, and 
we see about 2,400 to 3,000 claims.

The south half, the one we occupy at the present time, has 1,400 
allotments. The north half, which had been sold or ceded, has about 
500 or  more allotments. About one-fifth of the reservation  is in non- 
Indian landownership. We have 296 walk-in claims from tr ibal mem­
bers. Forced fee claims, trust prope rty forced into  fee status, has 300. 
Welfare,  which is the forced sale of t rus t land as resources fo r liv ing 
expenses in the State  of Washington, has 200. To da te, we have 796 
cases.

We filed and completed 10 cases in the Indian Claims Commission. 
We have five cases pending. Three cases were tran sfer red to the  court 
of claims. Two cases are hied in the court of claims for mishandling of funds .

With  this informat ion, we would like the Select Committee on 
Indian Affairs to consider 3 to 5 years for extension to process the 
claims to  just ify these injustices that  have occurred. They are legal; 
the process would help justi fy the hurt , the fright, the helplessness 
of India ns because of the Government system concerning Indians in 
our country.

I would suggest tha t Congress consider Indian people’s needs and 
give them prior ity over other countries’ needs. We need experti se to 
handle these cases; we need more people at the area  offices or the 
superintendents’ offices to process these claims. Area offices have told 
us that they cannot handle all the cases that  have been submitted 
because they do not have the personnel to handle the  heavy load.

Thank you for lettin g me appear. I am try ing  to hurry to get as 
much of this statement  in as I  can. We will send in  a prepared state­ment in the allotted timeframe.

I thank you very much, Senator.
Senator  Melcher. Thank you, Lucy. I suspect we have had plenty 

of testimony today, and perhaps  if  we checked each area office I th ink 
we would find most of them, and maybe all of them, really do not 
have the personnel and have not had the personnel to handle this. I 
realize tha t there has been precious li ttle progress made on 2415, and 
we will not be solving the problem with just  an extension of time; it 
is also a question of who is going to  do i t, whether it is contracted, or 
all inhouse, or a mix of t hat.  It  is cer tainly going to take a lot more 
personnel to do it.

I appreciate your testimony. I am sorry we had to cut you off. I 
hope you will submit any additional material  that you would like to. And tha t applies to you also, John, i f you have more to add.

Ms. Covington. Senator ?
Senator Melcher. Yes, Lucy ?
Ms. Covington. I just  want to say t ha t after hearing Myles F lin t 

this morning on the ir personnel problems and how long it takes to 
go through the processes to go to the area office and to the central 
office, even if they are legitimate claims, they run out of time. I do 
not think th at is fai r to India n people.

Senator Melcher. No.
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All right . Thank you very much.
Guy Johnston, president , Tricounty Landowners Association, 

Rock Hill, S.C.; and William Nisbet, vice chairman, South Carolina  
Commission to Study Claims of the Catawba Tribe?

Mr. Nisbet, would you like to appear separately ?
Mr. Nisbet. I am not going to take very long, Senator.
Senator Melciier . All right.
Mr. Veeder, you are accompanying Mr. Johnston, is tha t correct?
Mr. Veeder . Yes, sir.
Senator Melcher . We have some testimony here prepared by whom ?

STATEMENT OF J. EARL VEEDER II

Mr. Veeder . Mr. Chairman, I have prepared some separate  test i­
mony from these two gentlemen, and I have introduced it for the 
record.

Se na tor Melcher . W itho ut  obj ect ion , it  wi ll be inc lud ed in the  
rec ord a t t hi s po int .

[The p repared statement and related  mate rial follow. Testimony re­
sumes on p. 279.]

*
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Chairm an M e lc her,  Members o f th e  Senate In d ia n  A f fa i r s  Com mittee , Mr. T a y lo r:

I

My name is  J . E a rl  Ve ed er, I I  and I  am a re s id e n t o f Cha re nton , 

L o u is ia na . I  am a de fe ndent in  S u it  II 710772, Chi tim ach a In d ia n s  vs .

Har ry  L . Laws e t .  a l .  I  am no t he re  to  go in to  a d e ta il e d  stu dy o f a 

la w s u it  a lt h ough  I  w i l l  g iv e  a b r ie f  ov erv ie w  o f th e  la w s u it  in  o rd e r 

th a t  you m ig h t b e tt e r  un de rs ta nd  my p o s it io n  in  te s t i f y in g  be fo re  th is  

Co mmittee . Th is  hearing  w i l l  have no im pa ct  on p re sent l i t i g a t i o n  

pe nd ing a g a in s t m yse lf , my fa m il y , and o th e r de fe ndents , howe ver, I  

fe e l th a t my in vo lv e n e n t in  t h is  l i t i g a t i o n  a llo w s  me to  make a v a li d  

s ta te m ent to  you and to  p o in t o u t seve ra l re as on s why th e  tim e pe ri od  

fo r  c la im s  and l i t i g a t i o n  by In d ia ns  sho uld be a llo w ed to  e x p ir e  on 

A p r i l  1, 1980.

I I

Ge nt lem en , I  am be ing sued by In d ia n s ! ! I f  you w i l l  c a r e fu l ly  

st ud y th e  a tt ached cop ie s o f th e  s u it s  f i l e d  a g a in s t me, you can  

e a s il y  co nclu de th a t th e d o ll a r  amount in vo lv e d  is  somewhere between 

$1 28 ,0 00,0 00.0 0 and $780,0 00,0 00.0 0. You may a ls o  no te  th e  un ique ne ss  

and com p le x it y  o f th e s u i t  in  th e  sense th a t  a l l  ev ents  in  th e  i n i t i a l  

s u i t  to ok p la ce  p r io r  to  th e  Lou is ia na  Purch as e.  My a t to rn i ys  in fo rm

me th a t  th e re  a re  c e r ta in  events  in  t h is  s u i t  which  are  not foun d in

any o th e r s u i t  in  th e N a ti o n . The a n t iq u i t y  o f ev ents  makes i t  even 

more d i f f i c u l t  fo r  bo th  p la in t i f f s  and de fe ndents  a li k e  because 

in d iv id u a ls  who w itnessed th e  eve nts  are  no lo nger a l iv e  and many 

docume nts  p e r ta in in g  to  th e  ev ents  a rc  no t r e a d il y  a v a il a b le .  Among 

th ose  docum ents th a t a re  a v a il a b le , many are  in  Fren ch  and Spa nish ,

and expens iv e , exp e rt  t ra n s la t io n  has  been ne ce ss ary p r io r  to  in t r o -
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d u c ti o n  in to  c o u rt re co rd s .

O vert u re s  o f a s e tt le m e n t have  been made by th e  p la in t i f f s  and th e  

Dep ar tm en t o f I n t e r io r ,  bu t I  ca nno t eve n begin  to  con s id e r d is cu ss io n  

o f any  ty pe  o f n e g o ti a ti o n s  o r s e tt le m e n t bec ause th e  p la in t i f f s  are  

w il d ly  mak ing  v e rb a l c la im s  to  o r fo r  a d d it io n a l p a ri shes  (c o u n ti e s ) , 

th e  Bayou Choctaw S a lt  Dome (w hich  is  an in te g ra l p a r t o f th e  De pa rtm en t 

o f E nerg y 's  S t r a t ig ic  O il  Re serve Pro gra m ),  and th e  A tc ha fa la ya  Bas in  

(w hich  th e  Dep ar tm en t o f I n t e r io r  and Co rps o f Engin eers  are  p re s e n tl y  

t r y in g  to  ta ke  fro m th e  p r iv a te  land ow ne rs  th e r e in ) .  I f  c la im s  are  

made by th e  C hit im achas fo r  th e  Bayou Choctaw S a lt  Dome and th e A tc ha­

fa la y a  B asin , th e  U. S.  Government  wo uld  th en become a de fe ndent p a rt y  

to  th ose  s u i t s .  S ince  I  can  ge t no guara n te e o f a te rm in a ti o n  o f c la im s  

and l i t i g a t i o n ,  I  am in  no p o s it io n  to  eve n con s id e r any ty pe  o f d is ­

cu ssio ns o r n e g o ti a ti o n s  w it h  th e  p l a i n t i f f s  o r th e  Depar tm en t o f

I n t e r i o r .

I l l

S ince  Duly lb ,  1977,  when th e  i n i t i a l  s u i t  was f i l e d ,  th e re  has 

been a tre me nd ous ne g a ti ve  im pa ct  on th e  sm a ll com mu nity o f Cha re nt on.  

Old fr ie n d s h ip s  mo lo ng e r e x is t  between In d ia n  and W hite . Th ere is  

d is co rd  among some fa m il ie s  where  in te rm a rri a g e  between In d ia n  and 

W hi te  has occurred  and th e  e n t ir e  comm unity  has been s p l i t  e it h e r  fo r  

o r a g a in s t one s id e  o r th e  o th e r . Th ere  have been se ve ra l o cca is io n s  

where  m inor  f ig h ts  hav e occurr ed  or n e a rl y  occu rr ed , a lo ng w it h

ha rras sm en t o f in d iv id u a ls  on bo th  s id es o f th e  s u i t .  Once In d ia n  and

W hite  s o c ia l iz e d ,  p la yed  te n n is , and  p a r t ic ip a te d  in  o ' ' • com munity  

events  to g e th e r.  Now, th e re  te nds to  be t o t a l  av oidan ce  s o c ia l ly  and 

o th e rw is e  between the m.  W hi te s in  th e  comm unity  eve n avo id  d r iv in g

2
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E

«r
th ro ugh th e  sm all I td ian re s e rv a ti o n  comm unity  a t any ti m e . F o rtu n a te ly , 

th e p a r t ie s  to  th e  s u i t  have rema ine d c i v i l  to  each o th e r and no majo r

v io le n c e  has occu rr ed . *

IV

In  th is  sm a ll com munity  o f Cha re nton , th e re  has even been econom ic 

pr ob lems as a r e s u lt  o f th e  p re sent l i t i g a t i o n .  The C hi tim ach a T r ib e  

had a fa s t  food  f a c i l i t y  on th e re s e rv a ti o n  which  was h e a v il y  su ppo rted  

by th e  W hi te s in  th e commun ity . W it h in  60 to  90 days a f t e r  th e  i n i t i a l

s u i t  was f i l e d ,  th e  f a c i l i t y  was c lo sed  due to  la ck  o f bus in ess. The 

W hi tes in  th e  com munity re fu sed to  sup port  th e  f a c i l i t y  any lo n g e r.

Area businessmen who ru n  g ro ce ry  s to re s  f e l t  th e  impact-  o f th e  s u i t  

when in d iv id u a ls  in  th e  com mu nity began to  shop el se whe re  becau se one 

p a rty  o r th e  o th e r in  th e  s u i t  m ig h t shop a t th a t p a r t ic u la r  s to re .

I n i t i a l  p u b l ic i t y  by th e  p l a i n t i f f s  and th e i r  a tt o rn e y s  in d ic a te d  

th a t t h is  was not a s u i t  a g a in s t th e  " l i t t l e  man" bu t in s te a d , a s u i t  

a g a in s t " la rg e  w ea lthy la ndow ners ".  Ce nt lemen , th e  m .i jo r it y  o f land 

in vo lv e d  in  thes e s u it s  is  e s ta te  land  in v o lv ' g as many as 20 to  50 

h e ir s  in  any g iv en  e s ta te . The m a jo r it y  o f th ese  h e ir s  is  in  one o f 

two c la sse s : M id d le -c la s s  vork in g  peop le  o r e ld e r ly  pe op le  who depend 

on any  r o y a lt ie s  o r c ro p  monies from  th e  la nd to  supp lemen t t h e i r  S oc ia l 

S e c u r it y  or R eti re m ent income and one w e ll  knows th a t S o c ia l S e c u r it y  

does no t p ro v id e  enough fo r  eve n th e  ba re  n e c e s s it ie s  in  th ese  tim es 

o f h ig h  p r ic e s  and ov er whe lm ing in f la t io n .  As you  w e ll  know a ls o , 

a tt o rn e y s  a rc  no t in expensiv e  and th e h ig h  co s t o f le g a l re p re s e n ta ti o n  

has  ca ised an a d d it io n a l f> a n c ia l bu rden  to  th e  de fe ndents , e s p e c ia ll y  

th ose  who are  e ld e r ly  and depend on e x tr a  income from  th e la nds in  

l i t i g a t i o n .  Many in d iv id u a ls  have such sm all ro y a lt y  o r la nd owner­

sh ip  in  th e  e s ta te s  th a t  i t  i s  q u e s ti o n a b le  whe th er  i t  is  f in a n c ia l ly

3



fe a s ib le  to  de fend  th ose  in te re s ts .  How eve r, one mus t de fend  o r d e fa u lt ,  

and fo r tu n a te ly ,  a l l  have u n it e d  in  a common de fe nse . A d d it io n a l prob lems 

have re s u lt e d  fro m a clou ded  t i t ’ e be ing p la ced on th e  p ro p e rty  by th e 

p re sen t l i t i g a t i o n .  I t  is  my o p in io n  th a t in  th ese  tim es o f se ve re  

en er gy  sho rtages, many o i l  and gas com panies a re  not le a s in g  la nd or 

d r i l l i n g  w e ll s  in  th e  ar ea s co ve re d by l i t i g a t i o n  o r are as  which  co u ld  

p o te n t ia ll y  come in to  fu tu re  l i t i g a t i o n .  THIS IS  A COSTLY PRj.CE t OR 

ALL OF AMERICA TO PAY WHEN ONE CONSIDERS THE IMMENSE OIL  AND CAS PRO­

DUCTION POTENTIAL IN  SOUTH LOUIS IANA. A ls o , a tt o rn e y s  and Sav ings  and 

Loan In s t it u t io n s  a re  becom ing  more and more r e s t r ic t iv e  in  t h e i r  t i t l e  

wo rk and to  a m inor e x te n t (a t p re s e n t) , Re al E s ta te  in  th e  area  is  

beg in n in g  to  fe e l th e  im pact o f th e  p re sen t l i t i g a t i o n .

V

Ge nt lem en , when an event o f such mag ni tude  oc curs  in  a sm a ll 

co mmun ity , a l l  aspects  o f l i f e  become in v o lv e d . Our L o ca l,  S ta te , 

and Federa l e le c te d  o f f i c i a l s  have come un de r f i r e  by both  s id es 

whe th er  th ey  became in vo lv e d  o r n o t.  Bo th s id e s  fe e l s ii g h te d  i f  no 

p o s it io n  is  ta ken by an o f f i c i a l  and one s id e  is  s li g h te d  and an gry i f

an o f f i c i a l  even meets w it h  th e  o th e r s id e . Our e le c te d  o f f i c i a ls  have

foun d them se lves  l i t e r a l l y  "w a lk in g  on e g g s h e ll s " and are  in  a p o s it io n  

o f  be in g "damned i f  you do and damned i f  you d o n 't . "  I t  has made i t  

ex tr em e ly  d i f f i c u l t  fo r  them to  adequate ly  re p re se n t t h e ir  c o n s ti tu e n ts  

due to  th e s p l i t  comm unity  and the d e li c a te  s it u a t io n  th e re in .

VI

In  summ ation , I  wou ld  l ik e  to  say th a t  t h is  experience  has cau sed  

un ne ce ss ary f in a n c ia l bu rden s on th e de fe nden ts , bu t more im p o rta n tl y ,
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th e re  has  been a se ve re  em otiona l and p h ys ic a l s t r a in  p la ced on the m, 

e s p e c ia ll y  th e  e ld e r ly ,  who have  no idea  whe ther  th ey w i l l  even l iv e  

to  see th e  outcome o f th e  l i t i g a t i o n .  Sev er al  o f th e i n i t i a l  de fe ndents  

are  now deceased and I  p e rs o n a ll y  fe a r th a t a p ro je c te d  le n g th  o f 

l i t i g a t i o n  o f 5 to  10 ye ars  w i l l  see a d d it io n a l de fe ndents  dy in g  and 

ne ve r know ing  what happened to  th e i r  la nds.

To you and to  many o th e rs , i t  is  s im p ly  a c o u rt o r le g a l m a tt e r 

to  be re so lv ed  bu t I  am face d d a il y  w it h  l i f e  in  a commu nity which  

has been to rn  a p a rt  by a "mere le g a l m a tt e r . "  I  must l i v e  w it h  th e  

fa c t  th a t  I  can no lo nger have th e  same fe e li n g s  ab ou t peop le  I  have  

grown up w it h , th a t  I  can  no lo n g e r s o c ia li z e  w it h  c e r ta in  pe op le  

in  th e  commu nit y, and mus t re a li z e  th a t  th e  com munity I  l i v e  in  w i l l  

ne ve r be th e  same ag a in . I  mu st d a il y  l iv e  w it h  th e  re a l iz a t io n  th a t 

e ve ry th in g  my fa m il y  has acq u ired  over seve ra l g e ne ra tions  may be take n 

from  them and must d a il y  see th e  p h y s ic a l and em otiona l s t r a in  my 

p a re n ts , f. im il y  and fr ie n d s  l iv e  w it h .

Th ere is  no do ub t as to  my p o s it io n  on an e x te ns io n  o f tim e fo r  

f i l i n g  a d d it io n a l c la im s  and s u i t s .  I  am in  t o t a l  o p p o s it io n  to  any  

such a c t io n ! A lthough i t  w i l l  not d i r e c t ly  im pa ct  my p re sent le g a l 

s ta tu s , I  fe e l i t  w i l l  on ly  add to  a n a ti o n a l pr ob lem which  ca nno t 

be so lv ed u n t i l  th e  end is  i ■ s ig h t ! I  T have been sued and a d d it io n a l 

amendments to  my s u it s  can  be made re g a rd le ss  o f a tim e  ex te ns io n  

becau se th e  C hitim ach as  do no t seem to  know i f  th ey are  th ro ugh w it h  

me o r n o t.  Bu t more im p o r ta n tl y , se tt le m e n ts  ca nno t be consid ere d or 

made and a p r ic e  ta g  o r l i m i t  be e s ta b li s h e d  on a lo c a l o r n a ti o n a l 

le v e l u n t i l  an end is  pu t to  a l l  fu tu re  c la im s  and l i t i g a t i o n .  W ith

5
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th e  " s e n s a t i o n a l i s t i c ' and "b le ed in g  h e a r t"  me dia  co ver ag e of  th e  Ma ine , 

Rhode I s la n d , New Yo rk , L o u is ia n a , and  o th e r  s u i t s ,  I  do not  f e e l  t  ’a t  

an yo ne  in  th e  n a ti o n , e s p e c ia l ly  th e  In d ia n s , i s  no t aw are th a t  th ey  

ha ve  had  c e r t a in  d e a d li n e s  to  m ee t,  in  a d d i t io n  to  th e  many y e a rs  p r io r  

to  th e  h ig h ly  p u b li c iz e d  s u i t s  m en tion ed  ab ove.  The c la im s d e a d li n e  

mu st be  al lo w ed  to  e x p ir e  on A p ri l 1, 1980 so  th a t  an  end  to  wh at i s  

a n a ti o n a l  pr ob lem ca n be  re a c h e d . And th a t  end  ca nno t be re ac hed  

u n t i l  n e g o t ia t io n s , s e t tl e m e n ts , and  d o l l a r  am ou nts ha ve  be en  e s ta b l is h e d  

w it h  th e  co m ple te  kn ow led ge  t h a t  f u r th e r  su ch  c la im s w il l  ne ve r be 

fo rt hcom in g  a g a in .

I  wou ld l ik e  to  ex p re ss  my appre c  i t io n  a t  t h i s  tim e to  th e  

Co mmittee  and  to  Mr. T a y lo r,  who ha ve  al lo w ed  me to  ex p re ss  my vi ew s 

an d I in ly  hope t h a t  th e s e  vi ew s w i l l  a s s i s t  th e  Co mm ittee  in  re ach in g  

a p ro p er and f a i r  d e c is io n  in  t h i s  m a tt e r .

J .  C arl  V ce de r, I I

D ef en de nt
C hi tim ac ha  In d ia n s  v s . 
Har ry  L. Laws, e t .  a l .

6
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CHITIMACHA TRIBE OF LOUISIANA
CONTRACT FOR RESEARCH AND INVESTIGATION Oh TRIBAL LAND CLAIM 

IN LOUISIANA

P a rt 100 -  WORK REQUIREMENTS

101 -  S ta te m en t o f  Work -  The  C hlt lm acha T ri b e  o f L o u is ia n a  has lo c a te d

c e r ta in  do cu m en ts  w hi ch  su g g es t th e  p re sen c e  o f t r i b a l  la n d  c la im s

a g a in s t v a r io u s  t h i r d  p a r t i e s .  The t r i b e  i s  p re s e n t ly  in  l i t i g a t i o n

to  re c o v e r some o f  th e s e  la n d s  an d i s  in v e s t ig a t i n g  th e  p o s s ib i l i t y  

o f f u r th e r  c la im s . T h is  c o n t r a a t  i s  to  p ro v id e  f in a n c in g  fo r  th e  

re s e a rc h  an d in v e s t ig a t i o n  o f th e s e  c la im s . The f i n a l  p ro d u c t s h a l l  be  

a s e t  o f e x p e r t r e p o r ts  to  be  use d  in  l i t i g a t i o n  o r  s e tt le m e n t

n e g o ti a ti o n s  re g a rd in g  th e s e  c la im s .

102 -  Scope o f Work -  The t r i b e  s h a l l  r e t a i n  e x p e r ts  to  do re s e a rc h  in  th e

fo ll o w in g  a r e a s :  a r c h iv a l  re s e a rc h  in  v a r io u s  lo c a t io n s  in c lu d in g  

b u t n o t li m it e d  to  th e  N a ti o n a l A rc h iv e s , L ib ra ry  o f  C ongre ss ,

L o u is ia n a  Land O ff ic e  a t  Baton  Ro ug e, th e  S ta te  Museum L ib ra ry  and 

S u p e ri o r C ou ns el  R ec ord s o f S pan is h  L o u is ia n a  and th e  n o t a r i a l  do cume nts  

in  th e  New O rl ean s  c i v i l  c o u r t ;  h i s t o r i c a l  re s e a rc h  u s in g  e x is t in g  

l i t e r a t u r e  re c o rd s  o f la n d  t i t l e  t r a n s f e r s ,  m a rr ia g e  an d g en eo lo g lc a l 

r e c o rd s , c o rr esp o n d en ce  amon g e a r ly  fa m il ie s  an d go ve rn m en t o f f i c i a l s  

and o th e r  s o u rc e s ; com ple te  t i t l e  a b s t r a c t  o f la n d s  w it h in  p o te n t ia l  

c la im s . The Sc op e o f  wo rk i s  f u r th e r  d e fi n e d  in  th e  fo ll o w in g  e x c e rp t 

fro m th e  T r ib e 's  p ro p o s a l.

-  1 -



IN ORDER TO PROV IDE THE LEG AL AND HI ST OR ICAL  DATA NECESSARYFOR A SUCC ES SFUL  LAND CL AI M,  THOdOUCH IN VE ST IG AT IV E RESEARCH MUST BECONDUCTED AT SEVERAL  LEV ELS  AND IN SEVERAL AR EA S.
ARC HIVAL RESEARC HA SUBST AN TIA L AMOUNT OF RESEARCH NEEDS TO BE PERFORMED IN  VAR IOUSARCHIVA L LOC ATI ONS INC LUD ING  BUT NOT LIM ITED  TO : THE NATION AL ARC HIV ES(B IA  CORRESPONDENCE AND CENEP  LAND OF FI CE  DOCUME NTS) , THE LIB RAR Y OF CONCRESS (CO NGR ESSION AL TOUMENTS AND MANU SCRIP TS FROM FORE IGN A RCH IV ES) , LO UI SIAN A LAND OF FI CE  AT BATON ROUGE (SU RVEYOR" S N OT ES ), THE STATE MUSEUM LIBRARY AND SUP ERIOR  COU NCI L RECORDS OF SPA NISH  LO UI SI AN A (FOR COL ONI ALDOCUM ENTS) , AND THE NOTA RIAL DOCUMENTS IN  THE NEW OR LE A -j  C IV IL  COU RT.TH IS RESEARCH WIL L BE PERFORMED BY MR. E C . DOWNS (SEE  VT TA IN  APPEN DIX )AND DR . C .O . FRENCH (S EE  APP EN DIX  FOR V IT A ) .
ANTHRO POLOGIC AL RESEARCHTHE WORK PURPORTS TO BE ABLE TO ID EN TI FY  AND FUR NISH  PE RC ISELOCATIONAL DATA ON THE VI LL AG ES  AND THE TE RR ITO RIA L EXTEN"' OF THECHIT IMAC HA INDIA NS  FROM LATE PR EH IST OR IC TIMES UN TIL THE PRE SEN T.IT  WIL L FURNISH  AN IN-D EPT H AND DET AIL ED TREATMENT OF CHITIMACHANMATERIAL CUL TURE,  ENCU LTUR ATIV E PRO CES SES  (E SS EN TI AL  TO DETERM ININGTHE RATE AND NATURE OF LO SS OF PURELY AB OR IGI NA L MATERIA L CULTURALITEMS AND TH EIR  REPLACEMENT BY OB JECT S OF NONA BORI GINA L MANUFACTUR E),AND OF THE HI ST OR IC AL  LIT ERA TUR E AND ARC HIV AL RECORDS PERTINE NT TOTHE LOCA TION  OF THEIR  V IL LA C E S , TH EIR  TERR ITO RIA L CLA IMS  AND/ORRANCE OF TE RR ITO RIA L U T IL IZ A T IO N . IT  WIL L PROV IDE A MUCH AM PLIFI EDEX PO SIT ION OF AN EA RL IER  SUMMARY REPORT ON THE SAME TO PI C ( c f .  JON  L . GI BS ON , MARCH 19 78 . "TH E I .AND OF THE CHITIM ACH A: HI ST OR ICAL  AND ARCHAEO­LO GIC AL  DATA RE1 ATI VE TO THE CEO CRA PHI S TERRITORY OCC UPI ED AND U TI LI ZE D
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BY THE CHIT IMAC HA IN D IA N S ") .SEV ERA L METHODS OF INV EST IGA TIO N- WIL L BE US ED . HI ST OR ICALRECORDS SEARCH WILL BE THE PRIMARY FOCUS AND WIL L BE BA SI C TO THEIMPLEMENTATION OF OTHER SUPPLEMENTARY AND CONFIRMATORY PRO CEDURES .EXIST EN T LITERA TUR E RECORDS OF LAND TI TL E TR AN SFER S, MAR RIAG E, ANDGEN EAL OGI CAL  REC ORDS, CORRESPONDENCE AMONG THE EARLY FA M IL IE S,GOVERNMENT O F FIC IA L S AND OTHER POT ENT IAL SOURC ES WIL L BE AS SE SSE DAND PERTINE NT DATA EXT RAC TED . THESE SOUR CES WIL L BE PART OF THEFIN AL  REP ORT . CONCURRENTLY WITH RECORDS SEA RCH, AN EFFORT WIL LBE MADE TO ES TA BL ISH USE FUL  MIC ROT RAD ITIO NAL  LIN KA CES AMONCHI ST OR ICAL LY  KNOWN CHITIM ACH A ART IF AC TS , e . g . ,  VAR IOUS TOOL TYPE SAND MANUFACTURING DE TA IL S AND ST YLE S,  D ESI CN S,  M OT IF S,  MEDIALIM ITAT IO NS  AND OTHER AS PE CT S,  AND ARCH AEOL OGIC ALLY  RECOVERABLEEX PE CT AT IONS . THESE WIL L BE FRAMED AS A SE RI ES  OF EVALUATORY MOD ELS.IN ADDIT ION  TO THE MIC ROTRADI TIO NAL APPROACH, A GEOG RAPH IC MODELINGPROCEDURE WIL L BE IMPLEMENTED WHICH INCORPORATE S KNOWN CEOC RAPHICDETA ILS  (TOP OGRAPHY, DIS TA NC E FI G U R ES,  AND OTHER PO SS IB LY  ID EN TI FI AB LE  LANDSCAPE FEATUR ES) WITH ETHO HIS TOR ICA L DE TA ILS  ABOUT THE K IN D S,  NUMBERS ,AND NATURE OF STRUCT URES PRESE NT AT EACH VI LL AG E LO CA TIO N,  SPACI NG FACT OR S,AND KINDS OF AR TIF AC TS  PR ESEN T. TH IS  APPROACH WIL L AGA IN USE THESE DATATO FRAME A SE RI ES  OF EXP ECT ATI ONS WHICH WIL L HAVE TO BE EVALUATED AC AI NS TARCH AELO GICA L DAT A, BOTH IN  TERMS OF RECOVERED MATE RIAL CULTURE AND CONFIRMEDLOCATIONS  THE MSE LVE S. THE FI NA L METHODOLOGICAL PROCEDURE WIL L BE TO ENGAGEIN LIM ITE D ARC HAE LOG ICAL SURVEY IN  THE PR EDI CTE D LOCATI ONS  CF  VIL LA CE S. IFSUCH LOCA TIONS ARE FOUND,  AL L MATE RIAL AR TIF AC TS  WIL L BE RE TR IEV ED , CLE ANE D, CATALOGUED, IN 'E N TO RIE D, C L A S S IF IE D , AND AN ALY ZE D. .. THE ANALYSE S WILL BF DONETO CONFIRM ASS OCIAT ED MICRO TRADI TIO NS AND TOOL ASSEM BLA GES. VIA  TH ISCOMBINATION OF METHODS, WE SHOULD BE ABLE  TO OFFER

3
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SUB STA NTI AL PROOF OF THE LOCATIONS OF 0 1 D CHITIMACHA VIL LAGES AND GIVE

SOME VERY BA SIC IDE AS ON THE EXTENT OF TH EIR OCCUPIED TE RR ITOR Y.

LAND CLAIM TIT LE ABSTRACT

IN  SUPPORT OF A SOUND LAND CLAIM  A COMPLETE TIT LE ABSTRACT MUST

BE PREPARED FROM 177 0  TO THE PR ES EN T. TH IS  WIL L TAKE APPROXIMATELY

FI FT EE N WEEKS OF RESEARCH AND TRANSLATION FROM THE OR IGINAL  SPAN ISH  

AND FRENCH DOCUMENTS. THE FIRM  OR TONY,  MURPHREY' D'A NT ONI O,  AND 

McDougal l, Chalmette, Louisiana will perform this serv ice.
ALL OF THE ABOVE AREAS IN  THE SCOPE OF WORK WILL BEGIN

SIMUTANF.OUSLY AND CONTINUE OVER A PERIOD  OF TIM E NOT TO EXCEED TWELVE

MONTHS.

1 0 3  -  R e p o r t s  a n d  D e l i v e r a b l e s  -  T h e  c o n t r a c t o r ' s  r e p o r t s  s h a l l  b e  c o m p le te d  

a n d  a  c o p y  o f  e a c h  d e l i v e r e d  t o  t h e  C o n t r a c t i n g  o f f i c e r  a n d  t o  t h e  

O f f i c e  o f  t h e  S o l i c i t o r ,  D i v i s i o n  o f  I n d i a n  A f f a i r s  w i t '  i n  t h i r t y  (3 0 )  

d a y s  f o l l o w i n g  c o m p l e t i o n  o f  t h e  c o n t r a c t ,  u n l e s s  o t h e r w i s e  e x te n d e d  

f o r  e x t e n u a t i n g  c i r c u m s t a n c e s  b y  m u tu a l  a g re e m e n t  b e tw e e n  t h e  c o n t r a c t o r  

a n d  t h e  c o n t r a c t i n g  o f f i c e r .
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BUDGET

CH ITIM AC HA  TR IB AL  LAND CL AI M RESE ARCH

RESE ARCH  COS TS

A . AR CH IVAL  RES EAR CH

TRAVEL

WASHINGTON  TO BATON ROUGE 
(S TA TE  LAND O F FIC E FOR 5 DAYS)
APP ROX IMA TE TOTAL IN C L . PER DIEM 10 50 .0 0

WASHINGTON  TO NEW ORL EAN S 
(T UL AN E,  STA TE MUSEUM, C I V I L
COU RT) ' • 1050 .0 0

WASHINGTO N TO NEW ORL EANS
CO NS UL TATIO N 9 5 0 .0 0

WASHINGTON  TO CHI TIM ACHA
RE SE RV AT IO N, IN C L . REN TAL  CAR 1 0 5 0.0 0

20 DAY S F E E , ON TRA VEL  2 ,0 0 0 .0 0

TOT AL TRAVEL 6 ,1 0 0 .0 0

IN  WASHINGTON

XE ROXIN G , PHO TOC OPY ING  1 ,0 0 0 .0 0
GOPHE R OR TRAN SLA TOR S 1 ,0 0 0 .0 0
LO CA L TRAVE L,  PA RKI NG 5 0 .0 0

25 CON SUL TAN T DAYS 2 ,5 0 0 .0 0

LOCAL AR CH IV AL  RE SEA RCH 4 ,5 5 0 .0 0

20 CON SULTANT DAYS <?
2 0 0 .0 0  (INCL UD E EX PE NS ES ) 4 ,0 0 0 .0 0

5

*



B. ANTHROPOLOGICAL RESEARCH
Salaries and Wages

PRINCIPAL INVESTIGATOR . 6,000.00
HISTORICAL ASSISTANT 2,250.00
HISTORICAL ASSISTANT 2,250.00

10,500.00
SUBSISTENCE

19 DAYS @ $18.00 FOR 3 PEOPLE 1,026.00

TRAVEL
17,647 MILES @ $0.17 PER MILE 3,000.00

CONSULTANTS
ARCHIVIST 2,300.00
XEROXING, SUPPLIES, AND REPORT 1,200.00

PREPARATION

C. LAND CLAIM TITLE ABSTRACT
FIFTEEN WEEKS RESEARCH TO 
INCLUDE ALL NECESSARY 
EXPENSES

TOTAL RESEARCH COSTS (A+B+C)

7,500.00

40,176.00

D. Tribal Administrative Costs 2,450.00
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E . OTHER c o s t s
REP PU I'j C T IO N , M AT ER IA LS , TRA VEL  FOR RES EAR CH OF COURT RECORDS  5 ,5 5 0 ,0 0

rr .v ;. :: ..' .T .n ':  ( f r e n c : £ i t a h j s h ) 1 ,5 0 0 ,0 0

SU RV L1S 2 ,4 2 4 .0 0

OIL  £ CAS APPR AISALS .. 2 , 3 0 0 .0 . .

TELEP HONE (LONG DI ST AN CE ) 6 0 0 .0 '

TOTA L OTHER CO ST S 1 2 ,3 7 4 .0 0

TOT AL CO ST S ' 5 5 ,0 0 0 .0 0

7



P a r t 200 -  SPECIAL PROVISIONS

201 -  INDEMNIFICATION -  The C ontr ac  o r  s h a l l  in d e m in ic y and  sa ve and 

ke ep  hu rm le s-  th e  Go vernm ent a g a in s t  an y or a l l  l o s s ,  c o s t ,  dam age , 

c la im s , ex pen se  o f  l i a b i l i t y  w ha ts o ev er bec ause  o f a c c id e n ts  o r in ­

ju r y  to  p e rs o n s  o r  p ro p e rt y  o r o th e r s  o c c u r r in g  in  co n n ec ti o n  w it h

th e  o p e ra t io n  under  t h i s  c o n t r a c t .

202 -  CONTRACT PERIOD -  The p e r io d  o f t h i s  c o n t r a c t  s h a l l  commence

on  th e e f f e c t iv e  d a te  show n on th e  f a c e  o f th e  c o n t r a c t  and a l l  work

s h a l l  be  co m ple te d  by  March 26, 19 80 .

203  -  ACCEPTANCE -  A cc ep ta nc e o f  a l l  wor k re q u ir e d  bj  th e  C o n tr a c to r  

under  t h i s  c o n t r a c t  s h a l l  be  by  th e  C o n tr a c ti n g  O f f ic e r .

204 -  MODIFICATION OF CONTRACT -  The  C o n tr a c to r  an d C o n tr a c ti n g  O f f ic e r  

may m u tu a ll y  ag re e  to  mod ify  th i s  c o n t r a c t  w it h  r e s p e c t  to  m a tt e rs  n o t

co ver ed  by  th e  CHANGES CLAUSE in  PART 300  -  GENERAL PROVISIONS. Such

m o d if ic a ti o n s  w i l l  be  acc om pli sh ed  by  th e  u se  o f S ta n d a rd  Form 30 , 

Amendment of S o l i c i t a t io n s /M o d i f i c a t io n  o f  C o n tr a c t,  which  s h a l l  be  

si g n e d  by b o th  p a r t i e s .

205 -  METHOD OF PAYMENT -  The  C o n tr a c to r  s h a l l  be  p a id  upo n th e  su bm is si on  

o f in v o ic e s  ( in  q u a d ru p l ic a te )  and ap pro ved  by th e  C o n tr a c ti n g  O f f ic e r .

206 -  TRAVEL RESTRAINTS -  A ll  a i r  s u r f a c e  t r a v e l  under  t h i s  c o n tr a c t  s h a l l

be  by th e  m is t ec ono m ic al  mean . No paym en t fo r  a i r  t r a n s p o r ta t io n  w i l l  

be  by th e  m os t ec onom ic al  mea ns . No paym en t fo r  a i r  t r a n s p o r ta t io n  w i l l

be  made fo r t r a v e l  in  e x c e ss  of  oac h f a r e .  P r iv a te  au to m ob il e  t r a v e l

s h a l l  >e a t  th e  r a t e  o f  S even te en  (1 7c)  c e n ts  per m il e .

P er  diein w h il e  in  t r a v e l  s t a tu s  i s  l im ite d  to  $3 5.0 0 per da y ( o r o th e r­

w is e  e s ta b l is h e d  in  Gov ernm er t p e r diem  sc h ed u le ) o r any  q u a r te r  th e re o f

cor.imencing a t 12:01 A.M..
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UN IT ED  ST ATE S D IS T R IC T

FOR THE WESTERN DIST RICT OF

LAFAYETTE DIVISIO N

\ t l
r . .rn

COURT
jul i  ;■ c zz

i CH IT IM AC HA  T R IB E  OF LO U IS IA N A ; *
*

CHITIMACHA TRIBAL COUNCIL *
i ( O f f i c i a l l y  and  on  b e h a l f  o f  a l l  *
i mem be rs  o f  t h e  C h it im a c h a  T r i b e ) ;  *

L . M. BURGESS, C hai rm an  ( O f f i c i a l l y  *
an d on b e h a l f  o f  a l l  me mb ers o f  th e  *

' C h it im a c h a  r i b e ,  an d I n d iv i d u a l ly )  *
C h i t i m a c h a  T r i b a l  C o u n c i l ,  *

A

PL AINT IFFS, *
*

V S . *
A

’ HARRY L . LAWS COMPANY, I N C . ,  DOLPH *
PARRO TR US T E ST A T E , RANDOLPH H . *
PA RR O, ADOLPH PA RR O, IDA  M. PARRO *
RO DIN , ALEXA NDE R J .  PA RR O,  S R . ,  *
SHE LDO N J .  PA RR O, GL OR IA MAE PARRO *
TU RNIN ', MRS . W IN IF RED  V . CO CK E, *

; EDNA L . DE LH AY E, PE AR L CO CK E, BARBARA * 
V . MCK OI N,  CAROL V . WOMMER, HELEN  *
C . GA RRIS O N, CLARENCE GA RDNER, J R . ,  *
MRS . FLO RABEL V . CU RR Y,  MRS . ETHE L *
V . HO PE , M RS . LEN A V. S1N 1T E R E , *
LO UIS L VEED LR , GEO RGE  T .  FE E D E R , *

-.'US . IR EN E V . BOUDREAUX, MRS . *
' GER TRU DE V . MEYN, EL IZ A BETH ANN *

V-.ED R , HENRY ECUER , E . J .  RO BIAH AU X, * 
HI LT ON LA K-K Y, KENNETH S ,  LANDR Y, *
MEL V’ .N SIM ON EA UX , TH ER ES A B . SIM ONF.A UX, * 
DOROTHY A . BOUDREAUX, ARNOLD BOU DREAUX , *

' J R . ,  CR AN IE A . BOU DREAUX , GER TRU DE *
A . X i.N , ES TE R SIMONEAUX KE RN , WAYNE *
LANCOX , WILBERT SIMON EA UX , AL LEN *
SIMON EA UX , V IV IA N  SIMONEAUX LE BL AN C,  *

jl IR EN E SIMONEAUX PU LLEY , VF.RENA *
:! SIMO NEA UX KE RN , BRELAND SIMO NE AU X, *

NATHAN SIMO NE AU X, JO YCE SIMO NEA UX *
I MEE KS , GIL DA SIMO NEA UX BLANCH ARD , '*

NOR’ S  SIM ON EA UX , W" RY SIMO NE AU X, *I.H C' XD A SIMON EA UX , TIM OTH Y T . AC I1E E, *
EMME ACU EE , M -.CARE T A V E R IL L , JOHN  *
UER T' iL  R IC K , BET TY MAN IO N,  MICH AEL P . *
.'•URNS , G .E .  H E RTEL , CHARLES A . H E RTEL , *

• v .  M.  CA MPB EL L,  CAROLYN M. LE BL AN C, *
M.  -".R LY N C H R IS T IE , KEIT H E . LE BL AN C,  * 
VI NC  NT J .  ST .B L A N C , J R . ,  M RS . ST EPH A NIE  * 
3 .  D IN K IN S , H .H . D IN K IN S , J R . ,  GER TRU DE * 
0 .  0  N X 'N S , LADD A . D IN K IN S , ST EP HANIE  * 
LIN K \ S ,  RODNEY J .  BANTA , EL IZ ABE TH  B . *

' MCGEE LE MAIR , MRS . ETHE L G IL E S  CH AN CE, * 
M RS . BARBARA G IL E S  W E IL , MRS . W IL L IE  * 
G IL ! ; O 'N E I L L , ROBER T F .  G IL E S , RAYMOND *

, A . DU PUY,  BEVERLY  MAR IE DUI’UY COMEAUX, * 
i' FA B’ OLA MAE DUPUY P H E N IS , AD EL IN E SUGAR *
ii FACTORY C O .,  L T D .,  ROANE LAND C O .,  I N C . ,  ’

AMOCO PROD UC TION  COM PANY, A T s.a N T IC  *
ii R IC H F IE L D  COMPANY, TENNF.CO O IL  COMPANY,  * 
P R . BU’ .LF .N,  V .E .  KA RN ES , AND EDGEWATER * 

O 'L  CO M.ANY , *

C IV IL  AC TI ON

no. 7 7 0 7 7 ^

COMPLAINT

DEFEN DANTS
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1. T hi s i s  a c i v i l  a c t io n  to  r e s to r e  th e  C hit ir aa ch a T ri b e

II o f L o u is ia n a  to  p o sse ss io n  o f c e r t a in  a b o r ig in a l  t e r r i t o r y  and

i la nd  in  S t . Mary P a r is h , L o u is ia n a , wh ich la n d s a re  s u b je c t to  

j th e  p r o te c t io n  o f Acts be tw ee n th e  C hit im ac ha T ri b e  o f  L o u is ia n a  

I and  th e  Fre nc h Crown and th e  S pan is h  Crown which  we re c a r r ie d  

jj fo rw ar d  by th e  L ou is ia n a  P u rc h ase , th e  p r o te c t io n  o f A r t ic le  I , 
li S 8 , A r t ic le  I ,  § 10 and  A r t ic le  I I ,  $ 2 o f th e  U ni te d S ta te s  

• C o n s t i tu t io n , 5 U .S .C . § 701 e t  s e q . ,  and th e  p ro te c t io n  o f th e  

!l In d ia n  Nonin  e rc o u rs e  A ct,  25 U .S .C . § 177.

2.  The j u r i s d i c t i o n  o f  t h i s  c o u r t i s  in vo ked  p u rs u a n t to  

j 28 U .S .C . § 13 31 , 1337 and  13 62 . The amoun t in  co n tr o v e rs y

J ex ce ed s $10 ,0 0 0 .0 0 , e x c lu s iv e  o f  i n t e r e s t  and c o s t s ,  w it h  r e s p e c t

I to  ea ch  d e fe n d an t.
■ li

3 . P l a i n t i f f 's  c la im  fo r  r e ’ i e f  a r i s e s  und er  th e  Ac ts

. jj be tw ee n th e  C hit im ac ha  T ri b e  o f  L o u is ia n a  and  th e  Fre nch  Crown

!i and th e  Span is h  Crown which  we re  c a r r ie d  fo rw ar d  by th e  L o u is ia n a! 

Ij P u rc h ase , and  A r t i c le  I § 8,  A r t i c l e  I , § 10 an d A r t ic le  I I ,  §

Ij 2 of th e  U nit ed  S ta te s  C o n s t i tu t io n ,  5 U .S .C . § 701 e t  s e q .,
>* .nd  th e  In d ia n  N o n in te rc o u rs e  A ct , p r e s e n t ly  c o d if ie d  a t  25
il
i U .S .C . § 177 .

4.  The P l a i n t i f f ,  th e  C hit im ac ha T ri b e  o f L o u is ia n a ,

i ( h e r e in a f te r  th e  "T ri b e " )  i s  an  In d ia n  t r i b e  o r n a ti o n  wh ich ha s I 

re s id e d  in  th e  S ta te  o f L o u is ia n a  s in c e  tim e im mem or ia l. The 

T ri b e  ha s ad opte d  a C o n s t i tu ti o n  p u rsu a n t to  th e  In d ia n  R e o rg an i­

z a ti o n  Act  o f 19 34 , 25 U .S .C . 47 6.  The  b u s in e ss  o f th e  T ri b e  is

ij co nduct ed  a t  th e  C h it im -: h a  T r ib a l  C e n te r,  P ost  O ffi c e  Box 66 1,

I C hare n to n , L o u is ia n a , 70 52 3.
1 .

The i l a i n t i f f ,  The C hit im ac ha T rib a l C ou nc il  i s  th e

I gover n in g  a u th o r i ty  fo r  th e  C hi tim ac ha  T ri b e  o f L o u is ia n a . The 

| b u s in e ss  o f th e  C ouncil  i s  co nduct ed  a t  th e  C hi tim ac ha  T rib a l 

C e n te r,  P ost  O ffi c e  Box 66 . , C hare n to n , L o u is ia n a , 7052 3.

The P l a i n t i f f ,  L. M. B urg es s,  Ch air man  ( O f f ic ia l ly  and on 

b e h a lf  o f a l l  members o f th e C hit im ac ha  T ri b e  o f  L o u is ia n a , and 

in d iv id  a l ’ y) The C hit im ac ha T rib a l C o u n c il , Post  O ff ic e  Box 

I u o l,  C hare n to n , L o u is ia n a , 70523.

-2 - ’
I!
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5. The Defendants, and each of them, claim an interest in 

Ij anu title to certain land located in St. Mary Parish, Louisiana, 

j which land is the subject matter of this action, as more fully

appears elsewhere in this Complaint.
6. Plaintiff hereby invokes Section 177 of the Federal Law,

i Title 25, U. S. Code, which reads as follows:
"Section 177. Purchases or Grants to lands 

from Indians
No purchase, grant, lease, or other conveyance 
of lands, or of any title or claim thereto, irom 
any Indian Nation or tribe of Indians, shall be 
of any validity in law or equity, unless that same 
be made by treaty or convention entered into 
pursuant to the Constitution. Every person who, 
not being employed under the authority of the 
United States, attempts to negotiate such treaty 
or convent on, directly or indirectly, or to treat 
with any such nation or tribe of Indians for the 
title or purchase of any lands by them held or 
claimed, is liable to a penalty of $1,000. The 
agent of any State who may be present at any treaty 

l! ' held with India: under the authority of the United
States, in the presence and with the approbation of 
the Commissioner of the United Sta es appointed to 
hold the same, may, however, propose to, and 
adjust with, the Indians the compensation to be 
made for their claims to land within such States, 
which shall be extinguished by treaty. R.S. 

ii Section 2116."
7. Plaintiff hereby invokes Section 194 of the Federal 

Ind an Law, Title 25, U. S. Code, which reads as follows:
"Section 194. Trial of right of property; 

burden of proof
In all trills about the right of property in which 
an Indian may be a party on one side, and a white 
person on the other, the burden of proof shall 
rest upon the white person, whenever the Indian 
shall make out a presumption of title in himself 
from the fact of previous possession or ownership. 
R.S. Section 2126."

8. Since time immemor iaj., the plaintiff Tribe has 
exclusively owned, used, and occupied portions of the present
Parish of St. Mary, Louisiana, as part of its aboriginal terri-

9 toty'9. In tne year 1767, the French Crown, by an Act of the 

French Governor of Louisiana recognized the plaintiff Tribe.
In the year 1777, the Spanish Crown, by two Acts of the Spanish |

Ij
ii Governor of Louisiana, recognized the right of the plaintiff 

i| Tribe in the ands which they occupied. The said area of land

A
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was within its aboriginal territory in the Parish of St. Mary, 
Louisiana. The French Crown required the express written 
approval of the French Governor of Louisiana for any sale of 
Indian land during the sovereignty of France over what is now

! the State of Louisiana. The Spanish Crown required the express 
written approval of the Spanish Governor of Louisiana for any 
sa.c of Indian land during the sovereignty of Spain over what is 
now the State of Louisiana.

I
10. The Tribe owned and occupied as part of its land and j

• I
i aboriginal territory all of the land which is the subject matter j 
of this action, at the time of the acts complained of herein.

i
11. The lands which are the subject of this action comprise i

!
‘ the center of the ancient Chitamacha Tribal territory, tae area i 
j around the site of t’eir historic village, and the Tribe and the ;
I area of land were recognized by the French Crown and the Spanish I
'! Crown.
II

12. Article I, § 8, Article I, § 10, and Article II, § I of i 
the United States Constitution respectively provide, in pertinent i
part, that "The Congress shall have power .... (t)o regulate

!i Ij commerce with ...the Indian tribes," that "(n)o state shall 'i I
!! enter into any treaty..."; and that "(t)he President... shall have
i, power, by and with the advice and consent of the Senate, to make I
Ji
II treaties, provided two-thirds of the senators present concur...." '

13. - In the year 1790, the United States adopted the first
j{ Indian Nonintercourse Act, confirming the rights of the Indian
!j tribes to possession of all lands then owned or occupied by them, '
■j until alienated with the consent of the Government of the United j
ij States, and nullifying any purported conveyances of tribal lands j
!| made without such Federal consent. The sovereignty of the United j
ij States over what is now the State of Louisiana resulted from the ' l! !
Louisiana Purchase of April 30, 1803, 8 Stat. 200. The Acts j
between the Tribe and the French Crown and the Spanish Crown 
which i re carried forward by the Louisiana Purchase, and Article j

1 I, §8, Article I, $ 10, and Article II, % of the Un ted States j 
’ Constitution, 5 U.S.C. $ 701 et seq., and the Indian Noninter-

-4- «



^course Act, 25 U.S.C. S 177, established and confirmed the Tribe's
'I • ,
‘•right of possession to all of the land which i; the subject matter 
j'of this action.

14. Subsequent to the recognition of the Tribe and their 
inland by the French Crown, the Spanish Crown, and the Louisiana 

Purchase by the United States, certain persons purported to cause 

■jthe alienation of all of the aboriginal territory and land of the 

jlTribe by virtue of one or more so-called "deeds", ihe so-called 
"deeds" purportedly consisted of one to Philip Verret, two to 

!’ Hyancinthe Bernard, one to Frederick Pellerin, and one to 

ji Baptiste Carmouche and Mary Joseph.
15. On September 10, 1794, a so-called "deed" was entered

into indicating that the Indian, representative of plaintiff 

Tribe, who signed the so-called "dded" signe. with an "X ' in 

place of a signature indicating, on information and belief, that 

the Indian could not read or write.
16. From September 10, 1794 to the early ISOO's certain 

lands purportedly purchased by the said Philip Verret, Hyancinthe 

Bernard, Frederick Pellerin, and Baptiste Carmouche and Mary 
Joseph were conveyed among themselves and were conveyed to other 

parties for a higher consideration than that purportedly paid to 

the plaintiff Tribe.
17. On information and belief, the said Philip Verret, 

Hyancinthe Bernard, Frederick Pellerin, and Baptiste Carmouche 
and Mary Joseph misrepresented to plaintiff Tribe the value of 

their land and induced them to purportedly sell it for an

unconscionable and inadequate price.
18. Acting pursuant to the so-called "deeds", the said 

■' Philip Verret, Hyancinthe Bernard, Frederick Pellerin, and

Baptiste Carmouche and Mary Joseph undertook to convey or other- 

'!i wise alienate all of the land of the Tribe to other parties.
Il ' 19. The defendants, Harry L. Laws Company, Incorporated,
! Dolph Parro Trust Estate, Randolph H. Parro, Adolph Parro, Ida 

I M. ParroBodin, Alexander J. Parro, Sr., She.don J. Parro, Gloria 

it Mae Parro Turpin, Mrs. Winifred .Cocke, Barbara V. McKoin,
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I Edna L. D el ha yc , P e a r l Co ck e, C ar ol  V. Womnior, He len C. G a rri s o n , 

C la re n ce  G ar dner , J r . ,  Mrs.  F lo ra b e l V. C urr y , 'Mrs . E th e l V. Hope, 

Mrs.  Len a V. S in i t e r e ,  L ou is e V ee der,  Georg e T. V ee der,  J r . ,  

i Mrs.  Ir en e  V. Bo ud re au x,  Mrs.  G er tr ude V. Meyn, E li z a b e th  Ann
I
I V ee der,  Henry E cuer,  E. J .  R ob ic ha ux , H il to n  Lan dr y,  Ken ne th  S.  i 

J L an dry , M elvin Simon ea ux , T here sa  B. Simon ea ux , Dor ot hy  A.

Bou dr ea ux , Arn ol d Bou dr ea ux , J r . ,  E ura n ie  A. aoudre au x , G ert ru de  

A. Ke rn , E s te r  Sim one aux  Ker n,  Wayne La nc on , W il bert  Si mon ea ux , 

i A ll en  Simon eaux , V iv ia n  Simo neaux LeB lanc , Ir en e  Sim oneau x 

P u ll e y , Veren a Sim oneau x Ker n,  B re la nd  Simon ea ux , Natha n 

! Simon eaux , Jo yc e Sim on eaux  Me eks, G il da Sim oneau x B la nchard ,

ij N ori s Simon eaux , Wibry Simon ea ux , Luc inda  Simon ea ux , Timo thy  T.
' ll

Ach ee , Emmet Ach ee , M arg ar et  A v e r i l l ,  Jo hn  H e rte l F r ic k , B e tt y  , 

ijM an io n,  G. . H e r te l , C h a rl e s  A. H e r te l , J.M . Cam pb el l, M. Mer lyn i
i
|i C h r i s t i e ,  M ic ha el  P.  B urn s,  K eit h  E. LeB la nc , C aro ly n M. LeB la nc , ,
'[ V in cen t J .  S t. B la n c , J r . ,  M rs . S te p h an ie  B. D in k in s,  H. H. 

j! D in k in s,  J r . ,  G ert ru de  0 . D in k in s , Ladd A. D in k in s,  S te phan ie  

|i D in k in s , Rodney J .  B an ta , E li z a b e th  B. McGee Le Mair, Mrs.  E th e l 

!i G il e s  Cha nc e,  Mrs.  B ar bar a G il e s  W ei l,  Mrs.  W il li e  G il e s  O 'N e il l ,

;j R ober t F.  G i le s , Raymond A. Dup uy,  B ev er ly  M ar ie  Dupuy Comeaux , i
• i

F a b io la  Mae Dupuy P h e n is , A deli ne  Su ga r F ac to ry  Company, L im it ed , . 

Roane Land Company, I n c . ,  Amoco P ro d u c ti o n  Company, a Delaw are i
!i
:* C o rp o ra ti o n , A t la n t ic  R ic h f ie ld  Company, a P en n sy lv an ia  C orp or­

al a t io n ,  Te nn eco O il  Company , a Dela wa re C o rp o ra ti o n , W. R. B u ll en ,

Ij V. E. K ar nes , an d Edg ew ater  O il  Company ea ch  c la im  a t i t l e  o r o i l ,  

ji ga s and  m in era l le a s e  o f  re c o rd  to  a p o r ti o n  o r p o r ti o n s  o f th e  j 

; sa id  la nd and a b o r ig in a l  t e r r i t o r y  o f  th e  T r ib e , a d v e rse ly  to  

j p l a i n t i f f ,  and  ke ep  p l a i n t i f f  ou t o f p o ss e s s io n  o f th e  sam e.

20 . S ai d  d e fe n d a n ts , and  ea ch  o f them , a s s e r t  su ch  c la im s 

ij o f t i t l e  o r o i l ,  ga s an d m in e ra l le a s e  un der  and  p u rsu a n t to  th e  I 

'/ s o - c a l le d  "d eeds"  o f s a id  P h i l ip  V e r re t , H yan ci nth e B ern ar d , 

ji F re d e ri c k  P e l l e r in ,  an d B a p ti s te  Carmou che and  Mary Jo se ph  fo r 
!| th e  a l i e n a t io n  o f T r ib a l  la n d , ->nd th e  a c ts  o f  co nv ey an ce  o f tj ie  j 

I s a id  P h il ip  V e r re t , H ay an cin th e B ern ar d , F re d e ri c k  P e l l e r in ,  and  ! 

j B a p ti s te  Carmouche and  Mary Jo se ph by wh ich sa id  la nd  was
I' ’ 1

;• a l i e n a te d .

«
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♦

21. The French Governor of Louisiana ncer gave an express 
i! written approval of any of the so-called "deeds" during the

i; sovereignty of France over what is now the State of Louisiana.
The Spanish Governor of Louisiana never gave an express written

i approval of any of the so-called "deeds" during the sovereignty 
; of Spain over what is now the State of Louisiana. The sovereign- 
•l ty of the United States over what is now the State of Louisiana 
j resulted from the Louisiana Purchase and the Government of the
| United States has never corsented o or approved the so-called
!I "deeds", acts of conveyance of the said Philip Verret, Hayncinthe
i! Bernard, Frederick Pellerin, and Baptiste Carmouche and Mary
' Joseph, or any conveyance or alienation pursuant thereto, and the
‘ so-called "deeds", acts of conveyance of the said Philip Verret,
I Hyancinthe Bernard, Frederick Pellerin, and Baptiste Carmouche
I and Mary Joseph, or any act of conveyance or alienation thereto,
! are void; nor has the title of the Tribe to said land been 
il
j! otherwise transferred to any defendant or to any other party 
,j with the consent or approval of the Government of the United 
'! States. The Tribe therefore retains the title and right of 

: possession to the said land.
22. The defendants' claims to the land and aboriginal

'! territory of the Tribe, and each of them, are of no validity in 

law or equity, and defendants have no right, title, estate, oil,
I! gas and mineral lease, lien or interest in the said land or any
I part thereof, but defendants' claims constitute a cloud upon
liil plaintiff's title and right to said property.i

23. The defendants Dolph Parro Trust Estate, Randolph H.II
IJ Parro, Adolph Parro, Ida M. Parro Bodin, Alexander J .  Parro, Sr., 
J Sheldon Parro, and Gloria Mae Parro Trupin assert a claim of 
!' title to a portion of certain Land as alleged in Paragraphs 14 
!t through 22 of the Complaint, described as "Dolph Parro" and 

I further identified as parcel 1 on Exhibit "A" attached to and 
•! forming part of this Complaint. Further described as Section 37, 

T.14 S.-R.9 E., and a portion of Section 2, T.13 J.-R.9 E.
24. The defendant Harry L. Laws Company, Incorporated

I
i

!

i

i

I!

I
i
i

*
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' a s s o r t s  a c la im  o r  t i t l e  to  a p o r t i o n  o f  c e r t a i n  la n d  a s  a l l e g e d  

i n  P a ra g ra p h s  14 th ro u g h  22 o f  t h i s  C o m p la in t,  ‘d e s c r ib e d  a s  "Law s I 

R e a l ty "  an d f u r t h e r  i d e n t i f i e d  a s  p a r c e l  2 on  E x h ib i t  "A" a tt a c h e d ^

‘ to  and fo rm in g  p a r t  o f  t h i s  C o m p la in t.  F u r th e r  d e s c r ib e d  a s  a 
!| p o r t i o n  o f  S e c ti o n  2 , T .1 3  S . - R .9  E.

25 . The d e f e n d a n t s  M rs . W in if r e d  V.  C ock e, Ed na  L.  D e lh ay ,
!i
I! P e a r l  C ock e,  B a rb a ra  V. M cK oin,  C a ro l V. Wommer, H e le n  G. 
j, G a r r i s o n ,  C la re n c e  G a rd n e r , J r . ,  M rs . F lo r a b e l  V. C u r ry , M rs .

E th e l  V. Hop e,  M rs . Le na  V. S i n i t e r e ,  L o u is e  V e e d e r,  G eo rg e T.
J V e e d e r,  J r . ,  M rs . I r e n e  V. B o u d re au x , M rs . G e r tr u d e  V. Meyn, an d j 

'! E l i z a b e th  Ann V eeder a s s e r t  a c la im  o f  ‘ i t l e  to  a p o r t i o n  o f  

!i c e r t a i n  la n d  a s  a l l e g e d  in  P a ra g ra p h s  14 th ro u g h  22 • f  t h i s  

C o m p la in t,  d e s c r ib e d  a s  "V e e d e r"  an d f u r t h e r  i d e n t i f i e d  a s  

■j p a r c e l s  3 and  6 on  E x h ib i t  "A" a t t a c h e d  to  an d fo rm in g  p a r t  o f  

j; t h i s  C o m p la in t.  F u r th e r  d e s c r ib e d  a s  a p o r t i o n  o f  S e c t io n  2 an d
i

|i a p o r t i o n  o f  S e c ti o n  11 , T .1 3  S .- R .9  E.

26 . Th e d e fe n d a n t H en ry  E c u e r a s s e r t s  a c la im  o f  t i t l e  to  a
lj p o r t i o n  o f  c e r t a i n  la n d  a s  a l l e g e d  in  P a ra g ra p h s  14 th ro u g h  22 o f  1

>1 : I
i! t h i s  C o m p la in t,  d e s c r ib e d  a s  "I I.  E c u e r"  and  f u r t h e r  i d e n t i f i e d  a s  : Ij . i
i| p a r c e l s  4 an d 7 on  E x h i b i t  "A"  a t t a c h e d  to  an d fo rm in g  p a r t  o f  ;’i
i! t h i s  C o m p la in t.  F u r th e r  d e s c r ib e d  a s  a p o r t i o n  o f  S e c t io n  11 , j 

T .1 3  S .- R .9  E.

27.  Th e d e fe n d a n t E. J .  R ob ic h au x  a s s e r t s  a c la im  o f  t i t l e  ‘

I to  a p o r t i o n  o f  c e r t a i n  la n d  a s  a l l e g e d  in  P a ra g ra p h  14 th ro u g h  j 

! 22 o f  t h i s  C o m p la in t,  d e s c r ib e d  a s  "R o b ic h au x "  and  f u r t h e r

i i d e n t i f i e d  a s  p a r c e l s  5 and  8 on  E x h ib i t  "A"  a t t a c h e d  to  an d 

i fo rm in g  p a r t  o f  t h i s  C o m p la in t.  F u r th e r  d e s c r ib e d  a s  a p o r t i o n  

| o f  S e c ti o n  11 , T .1 3  S . - R .9  E.

28 . Th e d e fe n d a n t s  H i l to n  L andry  an d  K ennet h  S . Lan dr y 

a s s e r t  a c la im  o f  t i t l e  to  a p o r t i o n  o f  c e r t a i n  la n d  as  a l l e g e d  i

i in  P a ra g ra p h s  14 th ro u g h  22 o f  t h i s  C o m p la in t,  d e s c r ib e d  as 

, "Mrs". N. L an d ry "  an d f u r t h e r  i d e n t i f i e d  a s  p a i c e l  9 on  E x h ib it  

I ’A" a t t a c h e d  to  an d fo rm in g  p a r t  o f  t h i s  C o m p la in t.  F u r th e r  

I d e s c r ib e d  a s  a p o r t i o n  o f  S e c t io n  11 , T .1 3  S .- R .9  E.

29 . Th e d e f e n d a n t s  M elv in  Sim onea ux and T h e re s a  B.

-8 -  I
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•i Si m one au x a s s e r t  a c la im  o f  t i t l e  to  i p o r t i o n  o f  c e r t a i n  la n d  

a s  a l l e  ed  in  P a ra g ra p h s  14 th ro u g h  22 o f  t h i s  'C o m p la in t,  

d e s c r ib e s  a s  "M rs . 0 .  J . S im onea ux" an d  f u r t h e r  i d e n t i f i e d  a s

>i p a r c e l  10 on  E x h ib i t  "A" a t t a c h e d  to  an d fo rm in g  p a r t  o f  t h i s  

C o m p la in t.  F u r th e r  d e s c r ib e d  a s  a p o r t i o n  o f  S e c t io n  11 , T .1 3  S

R. 9 E.

■i 30 . Th e d e fe n d a n t s  M rs . D. B o u d re au x , D o ro th y  A.  B oudre au x

!| an d A rn o ld  B o u d re au x , J r .  a s s e r t  a c la im  o f  t i t l e  to  a p o r t i o n  

o f  c e r t a i n  la n d  as  a l l e g e d  in  P a ra g ra p n s  14 th ro u g h  22 o f  t h i s  

C o m p la in t,  d e s c r ib e d  a s  "E . A.  B oudre aux" an d  f u r t h e r  i d e n t i f i e d  

‘ a s  p a r c e l  11 on  E x h i b i t  "A" a t t a c h e d  to  an d fo rm in g  p a r t  o f  t h i s  

C o m p la in t.  F u r th e r  d e s c r ib e d  a s  a p o r t i o n  o f  S e c t io n  11 ,

T .1 3  S . - R .9  E.

31 . Th e d e fe n d a n t s  E u ra n ie  A. B o u d re au x , G e r tr u d e  A. Ker r.,  

E s te r  S im onea ux  K ern , Wayne L ancon , W il b e r t S im o re au x , A ll e n  

S im cneaux , V iv ia n  S im onea ux  L e B la n c , I r e n e  S im one au x P u l l e y ,  

Ver r.a S im onea ux  K ern , B re la n d  S im onea ux , N ath an  S im onea ux , Jo y c e  

S im cn ea ux M ee ks,  G il d a  S im onea ux B la n c h a rd , N o ri s  S im onea ux , 

W ibry  S im onea ux , L u c in d a  S im onea ux , H i l to n  Lan dry  and  K en net h

S. L andry  a s s e r t  . c la im  o f  t i t l e  to  a p o r t i o n  o f  c e r t a i n  la n d  

;■ a s  a l l e g e d  in  P a ra g ra p h s  14 th ro u g h  22 o f  t h i s  C o m p la in t,

d e s c r ib e d  a s  "D . A le m an " an d f u r t h e r  i d e n t i f i e d  a s  p a r c e l  12 on 

I, E x h ib i t  "A"  a t t a c h e d  to  an d fo rm in g  p a r t  o f  t h i s  C o m p la in t.

F u r th e r  d e s c r ib e d  a s  a p o r t i o n  o f  S e c t io n  21 , T .1 3  S .- R .9  E.

32 . Th e d e fe n d a n t M rs . G e r tr u d e  A. Kern a s s e r t s  a c la im  o f  

i t i t l e  to  a p o r t i o n  o f  c e r t a i n  la n d  a s  a l l e g e d  in  P a ra g ra p h s  14

■ th ro u g h  22 o f  t h i s  C o m p la in t,  d e s c r ib e d  a s  "M rs . S . K er n"  an d 

'! f u r t h e r  i d e n t i f i e d  a s  p a r c e l  13 on  E x h ib i t  "A" a t t a c h e d  to  an d 

fo rm in g  p a r t  o f  t h i s  C o m p la in t.  F u r th e r  d e s c r ib e d  a s  a p o r t i o n  

!j o f  S e c ti o n  21 , T .1 3  S . - R .9  E.

33.  Th e d e f e n d a n t s  T im o th y  T . Ach ee  an d Emmet Ach ee  a s s e  t 

'l a c la im  o f  t i t l e  to  a p o r t i o n  o f  c e r t a i n  la n d  as  a l l e g e d  in

;j P a ra g ra p h  14 th ro u g h  22 o f  t h i s  C o m p la in t,  d e s c r ib e d  a s  "A . J .  

j[ A chee " an d f u r t h e r  i d e n t i f i e d  a s  p a r c e l  14 on  E xh it  t "A" 

a t t a c h e d  to  and fo rm in g  p a r t  o f  t h i s  C o m p la in t.  F u r th e r

-9 -
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ji d e s c r ib e d  a s  a p o r t i o n  o f  S e c ti o n  21,  T .1 3  S . -R .9  F.

I34.  Th e d e fe n d a n ts  M a rg a re t A v e r i l l ,  Jo hn  H e r te l  F r i c k ,
<•I B e t ty  M an io n, G. E.  H e r t e l ,  C h a r le s  A. H e r t e l ,  J .  M. C am p b ell , 1

!! M. M er ly n  C h r i s t i e  an d M ic h a e l P . Bur ns  a s s e r t  a c la im  o f  t i t l e  
li to  a p o r t i o n  o f  c e r t a i n  la n d  as  a l l e g e d  in  P a ra g ra p h s  14 th ro u g h  !

I 22 o f  t h i s  C o m p la in t,  d e s c r ib e d  a s  "W. C.  H e r te l "  and  f u r t h e r  *

i d e n t i f i e d  a s  p a r c e l  IS  on  E x h ib i t  "A " a t t a c h e d  to  an d fo rm in g  

.• p a r t  o f  t h i s  C o m p la in t.  F u r th e r  d e s c r ib e d  a s  a p o r t i o n  o f 

I' S e c ti o n  21 , T .1 3  S .- R .9  E.
.

35 . The d e fe n d a n t s  K e it h  E.  LeB la nc an d C a ro ly n  M. LeB la nc  I 

Ji a s s e r t  a c la im  o f  t i t l e  to  a p o r t i o n  o f  c e r t a i n  la n d  a s  a l l e g e d  I

,i in  P a ra g ra p h s  14 th ro u g h  22 o f  t h i s  C o m p la in t,  d e s c r ib e d  a s

h  " P a u l L eB la nc"  an d f u r t h e r  i d e n t i f i e d  a s  p a r c e l  16 on  E x h ib it  
■

it "A" a t t a c h e d  to  an d fo rm in g  p a r t  o f  t h i s  C o m p la in t.  F u r th e r  

. ji d e s c r ib e d  a s  a p o r t i o n  o f  S e c t io n  21 , T .1 3  S .- R .9  E.

36 . Th e d e fe n d a n t V in c e n t J .  S t .B la n c ,  J r .  a s s e r t s  a c la im  i 
ij o f  t i t l e  to  a p r - t i o n  o f  c e r t a i n  la n d  a s  a l l e g e d  in  P a ra g ra p h s

i 14 th ro u g h  22 o f  t h i s  C o m p la in t,  d e s c r ib e d  as  "R . B la n c h a rd "

■i an d f u r t h e r  i d e n t i f i e d  a s  p a r c e l  17 on  E x h ib i t  "A" a t t a c h e d  to  

;! an d fo rm in g  p a r t  o f  t h i s  C o m p la in t.  F u r th e r  d e s c r ib e d  a s  a 

.! p o r t i o n  o f  S e c ti o n  2 1 , T .1 3  S . -R .9  E.

37 . The d e fe n d a n t s  M rs . S te p h a n ie  B. D in k in s , H. H. D in k in s ,\  
jj J r . ,  G e r tr u d e  0 . D in k in s , La dd  A. D in k in s  an d S te p h a n ie  D in k in s

ji a s s e r t  a c la im  o f  t i t l e  to  a p o r t i o n  o f  c e r t a i n  la n d  as  a l l e g e d  

i; in  P a ra g ra p h s  ’ 4 th ro u g h  22 o f  t h i s  C o m p la in t,  d e s c r ib e d  as "H.

l! H. D in k in s "  an d f u r t h e r  i d e n t i f i e d  a s  p a r c e l  18 on I .x h ib i t  "A"
•!
Jj a t t a c h e d  to  an d fo rm in g  p a r t  o f  t h i s  C o m p la in t.  F u r th e r  

'| d e s c r ib e d  a s  a p o r t i o n  o f  S e c t io n  1 , a p o r t i o n  o f  S e c ti o n  S, an d i 

jj a p o r t i o n  o f S e c t io n  14 , T .1 3  S .- R .9  E.
X

38. Th e d e fe n d a n t s  M rs . E th e l G il e s  C hance , M rs . B arb a ra  i

ij G il e s  W eil , Mrs W i l l i e  G il e s  O 'N e i l l ,  R o b e r t F.  G i le s ,  Raym ond ij! . •
|i A. Dup uy , B ev e rl y  M ari e  Dupuy  Comeaux an d F a b io la  Mae Dupuy 

li P h e n is  a s s e r t  a c la im  o f  t ' t l e  to  a p o r t i o n  o f  c e r t a i n  la n d  a s  j

ji a l l e g e d  in  P a ra g ra p h s  14 th ro u g h  22 o f  t h i s  c o m p la in t,  d e s c r ib e d  !

ii a s  "W. G i le s "  an d f u r t h e r  i d e n t i f i e d  a s  p a r c e l  19 on  E x h ib i t  "A " !
I; i
>1 . !
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; id p a r c e l  21 on  E x h ib i t  "B " a t t a c h e d  to  an d fo rm in g  p a r t  o f  t h i s  

C o m p la in t.  F u r th e r  d e s c r ib e d  a s  a p o r t i o n  o f  S e c ti o n  36 , T .1 4  S . -  

R .9  E. an d a p o r t i o n  o f  S e c t io n  33 , T .1 3  S . - R .9  E.
I

39 . Th e d e f e n d a n t s  Ro dn ey  J .  B an ta  an d E l iz a b e th  B. McGee ; 

LeM ai r a s s e r t  a c la im  o f  t i t l e  to  a p o r t i o n  o f  c e r t a i n  l a n d .a s  ! 

a l l e g e d  in  P a ra g ra p h s  14 th ro u g h  22 o f  t h i s  C o m p la in t,  d e s c r ib e d  j 

as-  " B a n ta "  and  f u r t h e r  i d e n t i f i e d  a s  p a r c e l  22 on  E x h ib i t  "B" 

a t t a c h e d  to  an d fo rm in g  p a r t  o f  t h i s  C o m p la in t.  F u r th e r  d e s c r ib e d '

a s  a p o r t i o n  o f  S e c t io n  33 , T .1 3  S . -R .9  E.

40 . Th e d e fe n d a n t  A d e li n e  S ugar F a c to ry  Co mp any, L im it e d  

a s s e r t s  a c la im  o f  t i t l e  to  a p o r t i o n  o f  c e r t a i n  la n d  a s  a l l e g e d  

in  P a ra g ra p h s  14 th ro u g h  2-2 o f  t h i s  C o m p la in t,  d e s c r ib e d  a s  

" A d e li n e  S u g a rs "  an d f u r t h e r  i d e n t i f i e d  a s  p a r c e l  20 on  E x h ib i t  

"B " a t t a c h e d  to  an d  fo rm in g  p a r t  o f  t h i s  C o m p la in t.  F u r th e r  

d e s c r ib e d  a s  a p o r t i o n  o f  S e c t io n  33 , T .1 3  S . - R .9  E.

41 . Th e d e fe n d a n t Roa ne  La nd  Co mp any, In c . a s s e r t s  a c la im  

o f  t i t l e  to  a p o r t i o n  o f  c e r t a i n  la n d  a s  a l l e g e d  in  P a ra g ra p h s  

14 th ro u g h  22 o f  t h i s  C o m p la in t,  d e s c r ib e d  a s  "D . C. R oa ne "

an d f u r t h e r  i d e n t i f i e d  a s  p a r c e l  23 on  E x h i b i t  "B " a t t a c h e d  to  

an d fo rm in g  p a r t  o f  t h i s  C o m p la in t.  F u r th e r  d e s c r ib e d  a s  a 

p o r t i o n  o f  S e c t io n  55 , 1 .1 4  S .- R .9  E.

42 . Th e d e fe n d a n t Amoco P r o d u c ti o n  Com pany a s s e r t s  a c la im  

o f  t i t l e  to  an  o i l ,  gas an d  m in e ra l l e a s e ,  o r l e a s e s ,  c o v e r in g  

p a r c e l s  2 th ro u g h  1 1 . The s a id  c la im  i s  b a se d  in  w hole  o r in  

p a r t  on  a p u rp o r te d  o i l ,  g a s  and  m in e ra l l e a s e , o r  l e a s e s ,  to  

d e fe n d a n t Amoco P ro d u c ti o n  Com pany  fr om  D ol ph  P a r r o  (tw o l e a s e s ) ,  

re c o rd e d  in  C onvey an ce  Book 4Y; fr om  Laws R e a lt y  C o .,  I n c . ,  

r e c o rd e d  in  C onvey ance Book  4Y -2 4-5 6871; fr om  A. V eed er C o .,  I n c . ,  

r e c o rd e d  in  C onvey ance Book 4Y -1 32-5 6923; fr om  E. J .  R o b ic h au x , 

r e c o rd e d  in  C onvey ance Book 4Y -7 9-5 6894; fr om  Hen ry  E c u e r,  e t  a l ,  

re c o rd e d  in  C onvey ance Book **Y -6 3-5 6884 ; fr om  Hen ry  E c u e r,  e t  a l ,  

r e c o rd e d  in  C onvey an ce  Book 4 Y - l l l -5 6 9 1 2 ;a n d  c e r t a i n  a f f i d a v i t s ,  

re c o rd e d  in  C onvey ance Book 5X -4 69-6 6520 to  66 538; a l l  o f  th e  

ab ove C onv ey an ce  Bo ok s b e in g  in  th e  r e c o rd s  o f  S t .  Mary  P a r i s h ,  

L o u is ia n a .

56-4 51  0 - 8 0 - 1 7
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43. The d e fe n d a n t T en n eco O il  Compar ' a s s e r t s  a c la im  o f  

t i t l e  to  an  o i l ,  gas an d m in e ra l l e a s e ,  o r  l e a s e s ,  c o v e r in g
’* p a r c e l s  1 th ro u g h  11 . Th e s a id  c la im  i s  b ase d  in  w hol e o r  in

; p a r t  on  a p u rp o r te d  o i l ,  g as  an d m in e ra l l e a s e ,  o r l e a s e s ,  to  i; i
;! d e fe n d a n t T en n eco O il  Com pany fr om  May S.  V e e d e r,  r e c o rd e d  in  th e  !ji
i| C onvey ance Book 7M -6 50- 80 5S9;  fr om  H arr y  L. Laws Com pa ny , I n c . ,

!i r e c o rd e d  in  C onve yan ce  Book  5S -6 2 7 -6 4 8 S 0 ; fr om  H a rr y  L. Laws 
(I Co p a n y , I n c . ,  re c o rd e d  in  C onvey an ce  Book 16N -5 03-1 456L 1;  from  

. A do lp h P a r r o ,  e t  a ] ,  r e c o rd e d  in  C onve yan ce  B to k 16X -3 55-6 7377 ;

•J a l l  o f  th e  ab c c C onvey an ce  Bo oks b e in g  in  th e  r e c o r d s  o f  S t .

1 Mary  P a r i s h ,  L o u is ia n a .

44 . Th e d e fe n d a n t A t l a n t i c  R ic h f i e ld  Com pany a s s e  s a
i- .
•j c la im  o f  t i t l e  to  an  o i . ,  g a s  and  m in e ra l l e a s e ,  o r  l e a s e s ,:! 1 
1 c o v e r in g  p a r c e l s  20 th ro u g h  23 . Th e s a .d  c la im  i s  b a se d  in

I; w hole  o r  in  p a r t  on  a p u ip o r t e d  o i l ,  g as  an d m in e ra l l e a s e ,  o r 

: l e a s e s ,  to  d e fe n d a n t A t l a n t i c  R i c h f i e ld  Cc. ip an y fr om  W il li a m  F.

1 G i l e s ,  e t  a l ,  re c o rd e d  in  C onvey an ce  Book 6W -1 42-7 4798; fr om  Ru fu s.
' C. L a n ta , re c o rd e d  in  C onvey ance Book 6W- 36 7- 25 01  7 ; fr om  A d e li n a

i
S ugar F a c to ry  Co mp an y, L im it e d , r e c o rd e d  in  C onvey an ce  Book 7M- 

:■ 7 8 4 -8 0623 ; an d fr om  D. C.  R oan e , re c o rd e d  in  C onvey ance Book 8B- 1

i 801 -8 5263 ; a l l  o f  th e  above  C onv ey an ce  Bo ok s b e in g  in  S t .  Mary
P a r i s h ,  L o u is ia n a .

4 5 . Th e d e fe n d a n t E d g ew ate r O il  Com pany  a s s e r t s  a c la im  o f  j 
li
1. t i t l e  to  an  o i l ,  gas an d m in e ra l l e a s e  , o r  l e a s e s ,  c o v e r in g  
•• • ii: p a r c e l s  8 th ro u g h  11 . Th e s a id  c la im  i s  b a se d  in  w ho le  o r  in  
i jp a r t  on  a p u r p o r te d  p a r t i a l  a s s ig n m e n t o f  an  o i l ,  g as  an d mi l e r a l  ; 

l e a s e ,  o r l e a s e s ,  to  d e fe n d a n t E dgew ate r O il  Com pany fr om  Amoco 
Ji P r o d u c ti o n  Co mp any.
i i

46 . Th e d e fe n d a n t V.  E.  K arn es a s s e r t s  a c la im  o f  t i t l e  to  [ 

an  o ' l ,  gas an  m in e ra l l e a s e ,  o r l e a s e s ,  o v e r in g  p a r c e l  6.  The  j

- s a id  c la im  i s  b a se d  in  w hole  o r  in  p a r t  on  a p u r p o r te d  p a r t i a l  j 
j; a s s ig n m e n t o f  an  o i l ,  g as  art m in e ra l l e a s e ,  o r  l e a s e s ,  to  j

h d e fe n d a n t V. E.  K arn es fr om  T en n eco O il  Comp any.ji i47. Th e d e fe n d a n t W. R.  B u li e n  a s s e r t s  a c la im  o f  t i t l e  to

;■ an  o i l ,  gas an d m in e ra l l e a s e ,  o r  l e a s e s ,  c o .e r i n g  p a r c e l  1 . The  

s a id  c la im  i s  b a se d  in  w hole  o r in  p a r t  on a p u r n o r te d  o i l ,  gas
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II ' • »
•i an d m in e r a l  l e a s e ,  o r  l e a s e s ,  to  d e fe n d a n t W. K. B u ll e n  fr om

•» ' A do lp h P a r r o ,  e t  a l ,  r e c o rd e d  in  C onvey ance Book 20K -2 52-1 70313 ,
!• ,
! in  th e  r e c o r d s  o f  S t .  Ma ry P a r i s h ,  L o u is ia n a .  I

48 . A ll  o f  th e  la n d s  d e s c r ib e d  in  P a ra g ra p h s  23 th ro u g h  47 i 
it i

o f  t h i s  C o m p la in t a r e  in  th e  p o s s e s s io n  o f  d e fe n d a n t s  c la im in g  

■ t i t l e  to  su ch  la n d s  a s  d e s c r ib e d  h e r e in  and i f  n o t  i n  t h e i r  

’• p o s s e s s io n  a r e  v a c a n t an d u n o c c u p ie d .

‘9 . D e fe n d a n ts  ke ep  p l a i n t i f f  o u t o f  p o s s e s s io n  o f  th e  

s a id  la n d s  in  v i o l a t i o n  o f  th e  A c ts  b e tw een  th e  T r ib e  an d th e

' F re n c h  Crow n an d th e  S p a n is h  Crown w hic h  e r e  c a r r i e d  fo rw a rd  by
!' ' 1 
i: th e  L o u is ia n a  P u r c h a s e , an d A r t i c l e  I ,  § 8 , v r t i c l e  I ,  § 10 , an d j 

A r t i c l e  I I ,  § 2 o f  th e  U n : te d  S t a t e s  C o n s t i t u t i o n ,  5 U .S .C . § 70l ; 

/ e t  s e q .  and  th e  In d ia n  .Non in t e r c o u r s e  A c t,  25 U .S .C . 17 7.  Su ch  

v i o l a t i o n s  i n f r i n g e  up on  p l a i n t i f f ' s  r i g h t  to  t i t l e  an d p o s e s s io n  j 

. ’’ o f  th e  s a id  la n d s  a s  p r o t e c t e d  by  th e  A c ts  betw een  th e  T r ib e  an d I 

■j th e  F re n c h  Crown a r d  th e  S p a n is h  Cro wn w hic h  wer e c a r r i e c  fo rw a rd  
i j by th e  L o u is ia n a  P u r c h a s e , th e  p r o t e c t i o n  o f  A r t i c l e  I ,  S 2 o f  ! 

ji th e  U n it e d  S t a t e s  C o n s t i t u t i o n ,  5 U .S .C . 701 e t  s e q . ,  an d th e  
•J In d ia n  N o n in te rc o u r s e  A c t,  25 U .S .C . S 177 . Su ch  v i o l a t i o n s  

.’ keep  p la _  t i f f  o u t o f  p o s e s s io n  o f  th e  s a id  l a n d ,  an d th e  o i l ,  ;

’’ g as  an d m in e r a ls  b e in g  re m ov ed  fr om  th e  s a id  l a n d s ,  to  p l a i n t i f f ' s  

'•( g r e a t  dar tg e . I

50.  By b r in g in g  t h i s  a c t i o n ,  p l a i n t i f f  T r ib e  does  n o t w aiv e .

'( o r  r e l i n q u i s h  an y  r i g h t  o r a c t i o n  in  r e s p e c t  o f  t h e i r  la n d  and  j

!i a b o r i g i n a l  t e r r i t o r y  in  th e  S t a t e  o f  L o u is ia n a .

51 . I t  h a s  a lw ay s  been  th e  p o l i c y  o f  th e  C h it im a c h a  T r ib e

I' to  l i v e  in  p e ac e  an d t r u s t  an d f r i e n d s h i p  w it h  t h e i r  n e ig h b o r s .  1

Th e p l a i n t i f f  T r ib e  b r in g s  t h i s  a c t i o n  a g a i n s t  d e fe n d a n t s  o n ly  ’
jl
! b e c a u se  a l l  o th e r  a v en u e s  o f  r e d r e s s  have  b een  c lo s e d  to  th em .
j , !

WHLREFORE, p l a i n t i f f  p ra y s  t h a t  t h i s  c o u r t :

jj . 1 . D e c re e , d e c l a r e  an d a d ju d g e  t h a t  p l a i n t i f f  owns th e!i ;
|i r i ^ h t  an d t i t l e  to  a l l  o f  th e  la n d  d e s c r ib e d  in  P a ra g ra p h s  

*  J! 23 th ro u g h  47 o f  t h i s  C o m p la in t,  an d i s  e n t i t l e d  to  th e  q u ie t

an d p e a c e a b le  p o s s e s s io n  t h e r e o f ;  and  t h a t  f e n d a n t s ,  an d each
j • !II

A

-1 3 -



256

■I i
;J o f  th e n ,  ar .d a l l  p e rs o n s  c la im in g  u n d e r  th em , hav e no  r : h t ,  i| . ’ • ,
ji t i t l e ,  e s t a t e ,  o i l ,  g a s ,  an d m in e ra l l e a s e ,  l i e n  o r  i n t e r e s t  in  
'i o r to  th e  s a id  la n d  o r  an y p a r t  t h e r e o f .

2 . P e rm a n e n tl y  e n jo in  d e f e n d a n t s ,  an d each  o f  th em , an d a l l  I
i: p e rs o n s  c la im in g  u n d e r th em , fr om  a s s e r t i n g  an y a d v e r s e  c la im  to  j 

!; p l a i n t i f f ' s  t i t l e  to  s a id  p r o p e r ty .

•; • 3 . D e c la re  n u l l  an d v o id  and  c a n c e l o f  r e c o r d ,  w it h
II
,j r e s p e c t  to  th e  p r o p e r ty  w hic h i s  th e  s u b j e c t  m a t te r  o f  t h i s

ac * on , each  o f  th e  e c o rd e d  in s t r u m e n ts  d e s c r ib e d  ' e in  by  I
. I

w m eh  d e fe n d a n ts  a s s e r t  t h e i r  c la im s  to  th e  s a id  la n d .

4 . In  th e  a l t e r n a t i v e ,  i f  t h i s  c o u r t  d e te rm in e s  t h a t

d e f e n d a n t s ,  o r an y o f  th em , a r e  in  p o s s e s s io n  o f  th e  s a id  la n dli
o r  an y p a r t  t h e r e o f ,  a d ju d g e  t h a t  th e  p i n t i f f  has th e  r i g h t  o f  ' 

,i p o s s e s s io n  to  su ch  la n d  an d r e s t o r e  p l a i n t i f f  to  p o s s e s s io n ,  an d i
a w a r ' p l a i n t i f f  th e  r e n t s  an d  p r o f i t s  o f  s a id  la n d .

5 . F o r an  o rd e r  r e q u i r i n g  d e fe n d a n t s  to  c a u s e  an  a c c o u n ti n g  1 

t o  he r ‘de  an d a money  ju d g m en t to  be  p a id  to  p l a i n t i f f  f o r  a l l  

m on .e s  r e c e iv e d  by  th e  d e fe n d a n t s  an d o th e r  t h i r d  p a r t i e s  a s  a
I

■ r e s u l t  o f  th e  u n la w fu l ta k in g  o f  o i l ,  gas an d m in e ra ls  fr om  th e  

la r. c  o f  p l a i n t i f f .

6 . Fo r a mo ney  ju d g m en t c o m p e n sa ti n g  p l a i n t i f f  f o r  dam ages,  :

■i in  th e  am ou nt  o f  $ 1 0 0 ,0 0 0 ,0 0 0 .0 0  f o r  th e  u n la w fu l o ccu p an cy  by I 

Si d e f e n d a n t s  o f  th e  s a id  la n d s  o f  p l a i n t i f f .  !it !
7 . Award p l a i n t i f f  th e  c o s t  o f  t h i s  a c t i o n .

8 . Award su ch  o th e r .a n d  f u r t h e r  r e l i e f  a s  t h i s  c o u r t  deem s ,
i
I

D a te d : New O r le a n s ,  L o u i s ia n a ,  t h i s  15 th  da y o f  J u l y ,  19 77 . *

j u s t

GUY J .  D'ANTONIO I I  
906 1 West Ju d g e  P e re z  D ri v e  
C h a lm e tt e , L o u is ia n a  7004 3 
(5 04 ) 271- 04 71

ATTORNEYS FOR PLA INTIF FS

14 -
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lj STATE O f LO UIS IA NA

lj PARISH OF LAFAYETTE '

I ,  L. M. B u rg e s , C h air m an , th e  C h it im a c h a  T r i b a l  C o u n c i l,  

th e  C h it am acha  T r ib e  o f  L o u i s ia n a ,  th e  u n d e r s ig n e d ,  a f t e r  b e in g
'!
!> d u ly  sw or n d e p o se s  and  s a y s : T h a t I th e  C hai rm an  an d d u ly  

,i e l e c t e d  r e p r e s e n a t 'v e  o r  th e  C h it im a c u a  T r ib e  o f  L o u is ia n a  a t  

ji C h a re n to n , L o u i s ia n a ,  and  t h u s ,  o f f i c i a l l y  on  b e h a l f  o f  th e  

' C h it im a c h a  T r ib a l  C o u n c il  an d on  b e h a l f  o f  th e  mem be rs  o f  th e  

C h it im a c h a  T r ib e  o f  L o u i s ia n a ,  an d I n d iv i d u a l ly  I am a p l a i n t i f f  

i> in  th e  abov e m a t te r ;  t h a t  I have re a d  th e  C o m p la in t in  t h i s  

’ a c t i o n  an d know th e  c o n te n t s  t h e r e o f ,  t h a t  th e  m a t te r s  a r e  t r u e

i! a s  s t a t e d  t h e r e i n ,  to  th e  b e s t  o f  my k n ow le dge.
•i

D a te d : L a f a y e t t e ,  L o u is ia n a  t h i s  1 5 th  day  o f  J u l y ,  1977 .

1 — lj  . i  ,______
L. M. B u rg ess

Sw orn  to  an d s u b s c r ib e d  b e fo re  me t h i s  day  o f

, 1 9 7 7 .
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U. 6 OlRTP.lCf  COURT 
ui, ., i: ,c r o r tou .riAN*

I-' I L r  n  |
UNITED STATES DIS TRI CT COURT FOR THE M  15 15177

WESTERN DISTRICT OF LOUISIANA
D l  U  1 i U M  

LAFAYETTE DISTRICT

CHITIMACA TRIBE OF
LOUISIANA, ET AT.

ilspuiy

CI VIL  ACTION NC. W h  

DI VISION :

HARRY L.  LAWS COMPANY, INC. 
ET AL

F i l e d ' 'l t C-J. D ty .C lk .

MOTION TO APPOINT SPEC IAL PROCESS SERVER 

Now i n t o  C o u r t , th ro u g h  u n d e r s ig n e d  c o u n s e l ,  com e 

c o m p la in a n ts  in  th e  ab ove nu m ber ed  and  c a p t io n e d  c a u s e , who 

r e s p e c t f u l l y  r e q u e s t  t h u t  t h e  C o u r t a p p o in t  R oger R iv e t  to  a c t  

a s  th e  S p e c i a l  P ro c e s s  S e r v e r  f o r  th e  s e r v i c e  o f  th e  above 

num ber ed  an d c a p t io n e d  c o m p la in t  up on  a l l  d e f e n d a n t s ,  p u r s u a n t  
t o  R u le  4 u i  th e  F e d e r a l  R u le s  o f  C i v i l  P ro c e d u re .

GUY J .  D1ANTONIO, I t  
90 61  W. Ju d g e  P e re z  D riv e  
C h a lm e t te , L o u is ia n a  70 04 3 

271-0 471

JOHN C. HOSE 
824  B aro n n e  S t r e e t  
New O r le a n s ,  L o u is ia n a  70 11 3 

522-0 651

HARRY CASE STANSBURY 
824 B aro nne S t r e e t  
New O r le a n s , L o u is ia n a  70 11 3 

52 2- 0G 51

ABY:

Ro Gcr  R iv e r
S c o H  D tf tu C

J L iDLLL j Lou iJ tW tf
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t iM i 'k iu ,  .  ..TPICT op LOUISIANA

F I L E D

UNITED STATES DISTRICT COURT FOR THE

WESTERN DISTRICT OF LOUISIANA 
Di

LAFAYETTE

l UL 151977

CKpvly

CHITIMACA TRIBE OF 
LOUISIANA, ET Ai

CIVIL ACTION NO.

DIVIST N:

HARRY L . LAWS COMPANY, INC., 
ET AL

Filed: sS- J  i/ ti/__Dty. Clk. j

ORDER

Considering the above and foregoing Motion to Appoint 

Special Process Server:

IT IS ORDERED that Roger Rivet be, and the same is 

hereby appointed as Special Process Server for the service of 

the above numbered and captioned complaint upon all defendants 

pursuant to Rule 4 of the Federal Rules of Civil Procedure.

-r>-LAFAYETTE, LOUISIANA THIS / 5  - DAY OF JULY, 1977.

c

JUDGE

i .
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CIV IL  COVSR 5MIET

PLAINTIFFS ' DEFENDANTS

THE C H IT : ACHA TR IB E  0 "  LO U IS IA N A, j HARRY L .  L "S COMPANY, IN C . ,  ET AL

"T  AL

A TOUl.tV' . (MM :* NAM£, AOO I .  Si. AND TtLtPMONF AUMULH) ATlOH NL Vi  (IF KNOWN)
HARRY CASE STANSBURY 
JOHN C. HOSE
824  B a ro n r. e  S t . ,  New O r le a n s ,  L a .  70113 
5 2 2 - r i3 1
GUY J .  4 ) 'ANTO NIO I !
P 0 5 I 'i' . Ju C e  ? e r e ;  ' J r . ,  C h a l m e . t e ,  L a . |
2 7 1 -0 4 7 1

'Pk ACF A,V  2' O lV f BC X O:JL  Y- BASIS OF JURISDICTION

C l  U.S.PLA’NTIFF C 2  U.S.OLFENOANT yfc.2 FEOE R AL QUEST I ON CMo iVERSITY
(U.S. NOT A PAH TY)

IF DI ’TKSITZ . IN DIC AT E  
RE SI DEN CE BELOW.

CAUSE O r  A C T IO N  (CITE THE u i .  c iv il  s t a t u t e  u n d e r  w h ic h  YOU ARE FIL ING ANO WRITE a  BRIEF STATEMENT o f  CAUSE)
t ic  t i4 * v  T t  T o  p » t S C k i '© A /  e>  C i c f r / i *  t / M P j  jEfet

p e « s « / ! . r  r o  I j 5 t / . 4 . C * .  £  m  ;  | i e r w i < .  r ,  ,  / U ’ r . u i  J  £ / 0

/l^ T ic tt  £  t'F I« i Uh ' I l D S i a 7 l ‘ 6 « l  t i t  1 / t i in  t  S v . - U .C .  $ 7» , 4 . *  .  . •, ............ , ,H H («  ( ‘ t . J K  n - 0  t p a - ' i H  ‘■ 'l f€ "N  W h M .  « ( . » ( .  C ll C k .L U  ('«. .>«, i k O p-, '
— --------- l - . i  I ' t a l J M - ^ T p A i )  I I '  "  ■> H u - 1  C c f t . - . n  F-, n, ■

UNO fi<1 >

□  5 f r oX'

NON MtSlOENT CORPORATION
D O N - BUSINESS IN STATE 0 2  (32

n ,  RFUANOI ROM f « HEINSTA1EO OR U J J  AN ’tJ .A T l UURT HlOPENED 06  U mgat'.o'n ,C T

D \C E OF PRINCIFA. 
<!' DIVE RSITY)

RTSh NT OF YOUR STATE

,RTI S

RTF OEF
□  1 □ ,

n C M F o c .F i is A CLASS ACTIC?/LJ UNOLM F.R.u.P. 23 DEMAND $ OTHER

R E LATED  C ASE(S) IF  A N Y

NON p: s iOFNT CORPORATION 
NOT OO*NG BUSINESS IN STATE .3  
O’ nf M NON PESIOENT OF

□  3

0 4

- H V  DEMAND: □  YLS % N O

t

JUDGE — -------- -- -------------------------------------OOCKE I NUMBER_________________

CIVIL  CASFS ARE DEEMED R kLA TED IF PENDING CASE IN  VOL V> S.
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UNITED STAI^ DISTRICT COURTWES~ER' 'S T R IC T  " LOU IANA
LAFAYETTE DIVISION

» CHITIMACHA TRIBE OF LOUISIANA, *
*

PLAINTIFF **  *  v .
' GILBERT SMITH, WINIFRED V. , *
ETNA L. DELRAY, PEARL COCKS, *

■ BARBARA V. McKOIN, CAROL V.
. WOMMER. HELEN G. GARRISON, *
CLARENCE GARDNER, JR., FLORA""! *
V. CURRY, ETHEL V. HOPE, L . *
V. SINITERS, LOUISE 7EEDER, *
CEORGE T. VEEDER, JR.. IRENE V. * 
BOUDREAUX, GERTRUD" V. MEYN, *E ’ IZ A IT T H  ANN VE ED ER  D . J. *
ALLEMAN, SOPHIE E. RC3ICHAUX, *
E. B. SPILLER, STEPHANIE 3. *
DINKINS, H. . DINKINS, JR. *

, GERTRUDE 0. DINKINS, L/„OD / *D IN KI ND , AND 'T SP K A N IE  DID  .„  ' S , **
DEFENDANTS. *

CIVIL ACTIONno. 7?0 </9 3 - L

-OKPLAINT

>



The olai- _-ff Chitimacha Tribe of Louis . ma, for 
its Complaint, alleges uoon inf^r .-.Cion and belief that:

1. This is a civil action to restore the Chitimacha 
Tribe of Louisiana to pc session of certain aboriginal territory 
and land in St. Mary Parish, Louisiana, which lands are subject 
to the protection of Acts between the Chitimacha Tribe of 
Louisiana and the v rench Crown and the Spanish Crown which were 
carried foreward by the Louisiana Purchase, the protection of 
Article I, S 8, Article I, § 10, Article II, § 2 ar.d Article
VI of the United States Constitution, the Fifth Amendment to 
the United State Constitution, and the protection of the 
Indian Noni"tercourse Act, 25 U.S.C. § 177.

2. The jurisdiction of this Cour; is Invoked pursuant 
to 28 U.S.C. § 1331, 1337 and 1362. The '.mount In controversy 
exceeds $10,000.00, exclusive of interest and costs, with 
respect to each defendant.

3. Plaintiff's cla.n for relief arises under the Acts 
between the Chitimacaa Tribe of Louisiana and the French Crown 
and the Spanish Crown which were carried foreward by the 
Louisiana Purchase, and Article I, S 8 Article I, S 10,
Article II, S 2 and Article VI of the United States Constitution, 
the Fifth Amendment to the United States Constitution, and the 
Indian Nonintercourse Act, presently codif_ed at 25 U.S.C. S 177.

4. The Plaintiff, the Chitimacha Tribe of Louisiana, 
(hereinafter the Tribe") is an Indian tribe or na n which 
has resided in the State of Louisiana since time i ..’aemorial.
The Tribe has adopted a Constitution and By-Laws pursuant to 
the Indian Rec ganization Act, 7’ U.S.C. §§ 461-479. The 
business of the Tribe is conducted at “he Chitimacha Tribal 
Center, P. 0. Bo'- 561, Charenton, Louisiana, 705^3.
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5. The defendants, and each of them, claim an interest 
in and title to certain land located in St. Mary Parish, 
Louisiana, which land is the subject matter of this action, 
as more fully appears elsewhere in this Complaint.

6. Plaintiff hereby invokes Section 177 of the Federal 
Law, Title 25, U. S. Code, which reads as follows:

"Section 177. Purchases or Grants tc Lands 
from Indians

No purchase, grant, lease, or other conveyance 
of lands, or of any title or claim thereto, from 
any Indian Nation or Tribe of Indians, shall be 
of any validity in law or equity, unless that same 
be made by treaty or convention entered into 
pursuant to the Constitution. Every person who, 
not being employed under the authority of the 
Unit -' States, attempts to negotiate such treaty 
or convention, directly or indirectly, or to treat 
with any such nation or tribe of Indians for the 
title or purchase of any lands by them held or 
claimed, is liable to a penalty of $1,000. The 
agent of any state who may be present at any treaty 
held with Indians under the authority of the United 
States, in the presence and with che approbation of the Commissioner of the United States appointed to hold the same, may, however, propose to, and 
adjust with, the Indians the compensation to be 
mad® for their claims to land within such States, 
which shall be extinguished by tre. ty. R.S.
Section 2116."

The Indian Nonintercourse Act has continuously been 
in force in substantially the same terms since July 22, 1790,
1 Stat. 137, and Congress re-enacted the Indian Nonintercourse 
Act in the Act of -'.arch 1, 1793, 1 Stat. 329; Act of July 22, 
1796, 1 Stat. 4??;. Act-of March .3, 1799, 1 Stat 743; Act of 

ii March 30, 1802, 2 Stat. 1??; Act of June 30, 18?4, 4 Stat.. 729.
■ I!

7. Plaintiff hereby invokes Section 1?4 of the Federal 
j Indian Law, Title 25, UiS. Code, which reads as follows:

1§&: Trial of ri^Rt of property; 
burden of proof

an Indian may be a party on one s de, and a white 
person on the other, the burden of proof shall 
rest upon Che white person, whenever the Indian shall make out a presumption of title In himself 
from the fact of previous possession or ownership. 
R.S. Section 2126".
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8. Sir.-'; time innre~''*ial, the plaintiff Tribe has
exclusively owned, used, and occupie portion's of the present *
State of Louisiana, as part of its aboriginal territory.

9. In the year 1767, the French Crown, by an Act of 
the French Governor of Louisiana recognized the plaintiff 
Tribe. In the year 1777, the Sp-nish Crown, by two Act' of 
the Spanish Governor of Louisiana, recognized the right of 
the plaintiff Tribe in the lands which they occupied. The

.• said area of land was within its aboriginal territory in the
i State of Louisiana. The French Crown required the express

written approval of the French Governor of Louisiana for any i
sale of Indian land during the sovereignty of France over
what is now the State of Louisia' '. The Spanish Crown required

1 the express written appro--"! of the Spanish Gov rnor of
Louisiana for any sale of Indian land during the sovereignty

■; of Spain over what row the State of Louisiana.

10. The Tribe owned and occupied as part of its land
" and aboriginal territorv all of the lan. which is the subject 

matter of this action, at the time of the acts complained of
i herein.

", 11. The lands which are the subject of this action
comprise the center of the ancient Chitimacha Tribal territory, 
the site of a historic vil'age, and the Tribe and the area of

•• land were recognized by the French Crown, and S.anish Crown.;i
! 12. Article I, 9 8, Article I, § 10, and Article II,i
•i § 2 of the United States Constitution respectively provide,
• in pert.nen: part, that ”Tha Congress shall have Power to
ii . . .  regulate Commerce with foreign nations, and among the 

several States, and with the ’ndian Trires"; that "(n)o state
, shall enter Into any treaty . . a d that "(t?he President
[ . . . shall have power, by and with the advic and consent a

of the Senate, to make treaties, provided two-thirds - " the 
senators present concur . . ."

-4-
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13. Article VI of the United States Constitution 
PROVIdes in pertinent part,.that "This Constitution, and 
the laws of the United States which shall he made in pursuance 
thereof . . . shall be the Supreme Law of the Land".

14. The Fifth Amendment to the United States Consti­
tution provides, in pertinent part, that "(N)or shall private 
property be taken for public use, without just compensation".

15. In the year 1790, trie United States adopted the 
first Indian Non-ntercourse Act, confirming the rights of the 
Indian tribes to possession of all lands then owned or 
occupied by them, until alienated with the cons'- it cf the 
Government of the United States, and nullifying any purported 
conveyances of tribal lands made without such Federal consent. 
The sovereignty of the United States over what is now the 
State of Louisiana resulted from the Louisiana Purchase of 
Aoril 30, 1803, 8 Stat. 200. The Acts between the Tribe andI

the French Crown and the Spanish Crown which were carried 
forward by the Louisiana Purchase, and Atricle I, § 8, Article 
I, ? 10, Article II, I 2, and Article VI of the United States 

Constitution, th<' Fifth Amendment to the United States 
Constitution, and the Indian Nonintercourse Act, 25 L’.S.C.
§ 177, established and confirmed the Tribe's ri~ht of pos- 

,i session toall of the l.and which is the s-.bject matter of this
■ action.
•iI*

16. The Chitimacha Tribe had title to a portion of 
its aboriginal territory, consisting of land which is the 
subject matter of this action, recognized ' Chef'nachas 
Ir'fans v. united States, No. 62, United States District 
Court, Louisiana, on June 19, 1848, am. in United States v. 
Chetlmachas I - .Ians, 131 U.S. lxx, on December 15, 18 j 2 .

17. The Chitic-i.chr. Tribe had title to a portion of 
its aboriginal territory, cons-sting or land which is the



subject "atter of this action, recognized in le ters patent 
issued by President Franklin Pierce on February 1, 1.55, and 
in a Survey of April 19, 1853 by R. W. Boyd of the Office of 
the United States Surveyor General.

18. Subsequent to the recognition of the Tribe and 
their land by the French Crown, the Spanish Crown, and the 
Louisiana Purchase by the United States, certain persons 
purported to cause the alienation of all of the aboriginal 
territory and land cf the Tribe by virt a of one or more so- 
called "deeds". The so-called "deeds" purportedly consisted 
of one or more to certain persons, including inter alia J.
B. Maynard, J. A. Frere, Antoinette Pecot Bc-uille, and F. C. 
Viguerie.

19. Acting pursuant to the so-called "deeds", the said 
J. B. Maynard, J. A. Frere, Antoinette Pecot Bouille, and F.
C. Viguerie undertook to convey or otherwise alienate all of 
the land of the Tr5.be to other narties.

20. The defendf ts, Gilbert Smith, Winfred V. Cocke,
Edna L. Delhay, Pearl Cocke, 3arbara V. McKoin, Carol V. Wommer, 
Helen G. Garrison, Clarence Gardner, Jr., Florabel V. Curry, 
Ethel V. Hope, Lena V. Sinitere, Louise Veeder, George ” Veeder 
Jr., Irene V. Boudreaux, Gcrtruc'a V. Meyn, Elizabeth Ann Veeder,
D. J. Al'eman, Sophie E,. Robichaux, E. 3. Spiller, Stephanie B. 
Dinkins, H. H. Dinkins, Jr., Gertrude 0. Dinkins, Ladd A. 
Dinkins, and Stephanie Dinkins each claim a title or oil, gas 
and minerals of record to a portion or portions of the said 
land and aboriginal territory of the Tribe, adversely to 
plaintiff, and keep plaintiff out of possession of the same.

21. Said defendants, and each of them, assert such claims 
of title or oil, gas and minerals under and pursuant to the 
so-called "deeds" of said J. B. Maynard, J. ?. Frere, Antoinette
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-ecot Bcuille, and 7. C. Vigue— 'c for the -’.lie- .ion of Tribal 
land, and the acts of conveyance of the said J. B. Maynard,
J. A. Frere, Antoinette Pecot ”ouille, and F. C. Viguerie by 
which said land was alienated.

22. The French Governor of Louisiana never gave an 
express written approval of any so-called "deeds" to any land 
which is the subject matter of this action during the 
sovereignty of France over what is no w the State of L- jisiana. 
The Spanish Governor of Louisiana never ave an express written 
approval of any so-called "deeds” to any land w hi ch  is the 
subject matter of this action during the sovereignty of Spain 
over what is now the State of Louisiana. The sovereignty of 
the United States over what is no w the State of Louisiana, re­
sulted from the Louisiana Purchase and the Government of the 
United States has never consented to or approved the so-called 
"deeds", acts of conveyance of the said J. B. Maynard, J. A. 
Frere, Antoinette Pecot B* ille, and F. C. Viguerie, or any 
conveyance or alienation "ursuant thereto, and the so-called 
"deeds", acts of conveyance of the said J. B. Maynard, J. A. 
Frere, Antoinette Pecot 3ouil_e, and F. C. Viguerie, or an- act 
of conveyance or alien-tion thereto, are void; nor has the 
title to the Tribe to said land been otherwise transferred to 
any defendant or to any other party with the consent or approval 
of the Gover— cent of the United States. The Tribe therefore 
retains the title and right of possession to the said Ian’.

23. The defendants' claims to the land and aboriginal 
territory of the Tribe, and e'ch of them, ..re of no validity in 
law or equity, and defendants have no .right, title, estate, oil 
gas and minerals, lien, interest, easement or ser/itude i- the 
said land or any p.-rt thereof, but defenda- ts ’ claio - c.-stitute 
a o .oud upon t oe plaintiff's title and right to said property.

24. ..ie defendant Gilbert Smith asserts a claim of ..tie 
to a portion of cert-in lend alleged in Paragraph 16 through

5 6 -4 5 1  0 - 8 0 - 1 8

-7-



23 of the Complaint, described as "Smith" and f-..- ;..er identified 
as parcel 1 on Exhibit "A" attached to and forming part of cais 
Complaint. Further described as a portion of Section 27,
T.13 S.-R.9 E., St. Mary Parish, Louisian*.

25. The defendants Winifred V. Cocke, Edna L. Delhay,
Pearl Cocke, Barbara V. McKoin, Carol V. Wormier, Helen F. 
Garrison, Clarence Gardner, Jr., llorabel V. Curry, Ethel V. 
Hope, Lena V. Sinitere, Louise Veeder, George T. Veeder, Jr., 
Irene V. Boudreaux, Gertrude V. Meyn, and Elizabeth Ann Veeder 
assert a claim of title to a portion of certain land as alleged 
In Paragraph 16 through 23 of the Complaint, described as 
"Veeder" and further identified as parcels 2,3 and 4 on 
Exhibit "A" attached to and forming part of this Complaint. 
Further described as a portion of Section 22, a portion of 
Section 23 and a pcrtio- " ' tion 27, T.13 S.- P..9 E., St 
Mary Parish, Louisiana.

26. '"he defendant D. J. Alleman asserts a claim of title 
to a portion of certain land as alleged in paragraph 16 through 
23 of the Complaint, described as "Alleman" and further 
identified as parcel 5 on Exhibit "A" attached to and forming 
part of this Complaint. Further described as a portion of 
Section 22 and a portion of Section 27, T.13 S.-R..9 E., St. Mary 
Parish, Louisiana.

27. The defendant Sophie E. Xoblchnuz asserts a claim of 
title to a portion certain land as alleged in Paragraph 16 
through 23 of the Complaint, described as "Xobichaux" and 
further identified as parcel 6 on Exhibit "A" attached to and 
forming part of this Complaint. Further scribed as a portion 
of Section 22 and a portion of Sec"ion 27, T.13 S.-X.9 E., St. 
Mary Par-eh, Loui"’tna.

28. The defendant E. 3. Spiller asserts a claim of title 
to a portion of certain land as alleged ir. Paragraph 16 through



23 of the Complaint, descri ad as "Spiller" *.nd further 
identified as parcel 7 on Exhibit "A" attached to and forming 
part of this Complaint. Further described as a portion of 
Section 22, T.13 S.-R.9 E., St. Mary Parish, Louisiana.

29. The defendants Stephanie 3. Dinkins, H. H. Dinkins, 
Jr., Gertrude 0. Dinkins, Ladd A. Dinkins and Stephanie Dinkins 
assert a claim of title to a portion of certain land as alleged 
in Paragraph 16 through 23 of the Cortlaint, d°sc-ibed as "H. 
H. Dinkins" and further identified as parcel 8 on Exhibit "A" 
attached to and forming part of this Complaint. Further 
described as a portion of Section 34, T.13 S.-R.9 E., St. Mary 
Parish, Louisiana.

30. All of the lands described in Paragraph 24 through 
29 of this Complaint are in the nossession of defendants 
claiming title to such lands as described herein, and if not 
in their possession are vacant and unoccupied.

31. Defendants keep plaintiff out of possession of the 
said lands in violation of the Acts between the Trib' and the 
French Crown and the Spanish Crown which were carried foreward 
by the Louisiana Purchase and Article I, • 8, Article I, 8 10, 
Article II, 9 2 and Article VI of the United States Consti­
tution, the Fifth Amendment to the United States Constitution, 
and the Indian Nonintercourse Let, 25 U.S.C. § 177. Such 
violations infringe upon plaintiff's ’■ight to title and posse-s 
sion of the said lands as protected by the Acts between the 
Tribe and the French Crown and the Spanish Crown which were 
carried foreward by the Louisiana Purchase, the protection of 
Article I, § 8. Article I § 10, Article II, § 2, and Article
VI of the United States Constitution, the Fifth Amendment to 
the United States Constitute?n, and the Indian ’’oneutercourse 
Act, 25 U.S.C. 8 177. Such violations keep plaintiff out of 
possession of the said land, and any oil, gas and minerals 
bein' removed from the said lands, to plaintiff’s great damage.



32. Ty bringing this "ction, plaintiff Tribe does not 
waive or relinquish any right or action in respect cf their lane 
and aboriginal territory in the State of Louisiana,

WHEREFORE, the plaintiff Chitimacha Tribe of Louisiana 
respectfully requests that this Court:

1. Decree, declare and adjudge that plaintiff owns the 
right and title to all of the land described in Paragraphs 24 
throug* 29 of this Complaint, and is entitled to the quiet and 
peaceable possession thereof; and that defendants, and each
of them, and all persons claiming under them, have no right, 
title, estate oil, gas, and minerals, lien, interest, easement 
or servitude in or to the said land or any part thereof.

2. Permanently enjoin defendants, and each of them, and 
all persons claiming under them, from asserting :y adverse 
claim to plaintiff's title to said propert .

3. Declare null and void and cancel of record, with 
respect to the property which is the subject matter of this 
action, each of the recorded instruments described herein by 
which defendants assert their claims to the said land.

4. In the alternative, if this Court determines that
defendants or an.;’ of them, are in possession of the said land 
or any part thereof, adjudge that the plai^-iff has the right 
of possession to such land and restor- plaintiff to possession, 
and award plaintiff the d profits of said. land.

5. For an order requiring defendants to cau«e an 
accounting to be made and a money judgement to be pa ' to 
ola'atiff for all monies received by the defendants and other 
third par.res as a result of the unlawful takir* of any oil, 
gas and minerals ?m a .and of plaintif '.

6. For a money judg- er* compeos? '.ng plaintiff for
damages, in the amour, of Twenty-Five Million and N9/100
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i ($25, OCC ■, COO. 00) Dollars for '-.e unlawful occupancy by th r 

defendants of the said lands of plaintiff.

7. Award plaintiff the cost of this action.

8. Award such other and further relief as this Court 

• ma y deem just and appropriate.

Respectfully submitted,

New Orleans, Louisiana 70113 
(-.4) 522-0651

GUY J. D'ANTONIO, II 
3212 16th Street 
Suite 100
Metairua, Lc islana 70001 
(504) 486-7231 

ATTORNEYS FO R F* .‘.STIFF



STATE C" LOUISIANA
PARISH OS ORLEANS

I, L. M. Burgess, Chairman, the Chitimacha Tribal Council, 
the Chitimacha Tribe of Louisiana, the undersigned, after being 
duly sworn deposes and says: Th'.t I am the Chairman of the 
Chitimacha Tr .bal Council and duly elected representative of 
the Chitimacha Tribe of Louisiana at Charenton, Louisiana; 
that I have read the Complaint in this action and know he 
contents thereof, that the matters are true as stated therein, 
to the best of my kr.owle ;e.

Sworn to and subscribed before me this
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3,000 sqv-ir? n'l ec i ”? ?•

Tribe to file suit 
to c laim land area

. t v

By JIM BOURGEOIS 
CHARENTON — Attorneys for 

the Chitimacha Indian tribe  will 
file suit claiming approximately 
3,000 square  miles of land lying in 
an area from the Atchafalaya 
Basin to Louisiana's  Gulf Coast.

The claim, which represents ap­
prox im ate ly 6 per cent  of 
Louisiana's land area, is a part of 
the Chitimacha aboriginal lands 
and rightfully  theirs, according to 
at tor ney John Hose, who is 
representing the tribe in a suit 
already  filed in Federa l Distr ict 
Court, claiming about 5,000 acres  
of land for the Indians.

No legal action has been taken on 
the new claim as  of yet. Hose said 
yeste-da y, while attorneys anc’ 
clients  attempt to reach a  decision 
on what legal route to fo'tow in

. •/ r
their  e'forts  at  reclaiming the land 
for the tribe. A decision will be 
made on whether the Chitimachas 
will sve individual landowners in 
the area of the new claim or sue the 
federa l government in an  att empt 
to force it to sue landowners in the 
India ns’ behalf, he said.

The basis  for the new claim was 
discovered by an anthropology 
professor re tained to research the 
Indians' lands, Hose said. The 
researche r found the Chitimacha 
occupied those lands reaching east 
and west from an are a near  
Lafayett e to Donaldsonville and 
south to the Gulf, Hose sa id.

\  Chitimacha villa-cs dotted the 
are a dx -n g the  per d  from i?90 to 

. 1850, he  said,. « :tl Indians lived, 
hynted and fished on thus lands.

■'. he Odt ima cha  were occupying. -

the area at the time of the 
Louisiana Purchas e in 1804, Hose 
said, at  which time the tribe  fell 
under  the jurisdiction of the Indian 
Non-Intercourse Act of 1790.

Under the term s of the act,  the 
fede ral  gov ern me nt has  the 
responsibility of holding title to In­
dian lands in tru st lor the Indians, 
Hose said. Therefore, he ex­
plained, it was the government's  
duty to hold title to al l Chitimacha 
lands in the newly researched  
claim, 'l'ne lands, he said, belonged 
to the Indians  at  the time of the 
Louisiana  Purchas e and were lost 
later to white settlers-and the stat e 
government / ».

Th e A tc hafa la ya- B asin , 
Louisiana's la st wilderness, Is part

CK -im ac ha  to ^ile
su it se ek in g area

Continued f r o m I  ,
of the n»>w claim,  be sn'-' . ana  is 
pre sen t v owned *ate
Lc - siana. At the time  cf the 
Louisiana Purchase. th e Basin w 3 
a lake *n which the Chitimacha 
fished. Hose said.

Ad- on on which legal course 
to take in pursuing the ma tte r will 
be fo rt ’-'o rnu ip,  Hose  sa id , 
although ...  ecs io  need '“or haste- 
on the  pa rt of. the tribe. ’'-ns  dent 
Car te- has signed ir..y i . . a bill 
which ex.  aids for two ’-»ars tlie 
time in which suit* In,, .n, claim to 
Indian lands can be he said,  
thereby alleviating the need fo r a 
quick  decision.

The e x ; . , h a s  e’so delayed 
the fili.ig of anoth er suit  claiming 
aporoximately 1,000 acres of land 
fw he Chi timacha  S v _the_E>epats- 
mqpt trf Interior's  BV ^U  Ok .

A‘‘fairs  <BTA), Hose said. " ,ey 
car. it s t , "5ack and wx.lt now," 
he said.

T'- '  .... ' suit  filed v the
Ch itte xch a ir mid-Ju ly as.-w v* 

.erino app '-ix ima ’e'-' 3,000 
acres t- and ne.~ - the trioe s re ser ­
vation m Chare;.xn to Chitimacha 
ownership. The suit  als«  aslx> 
mor  ary  compensation for the  oil 
and  g j  extractec.  from those lands 
si nc e' he 1930s,

,Chi.unacha trib al chief L. M. 
B u n j e s - " ' a i l y  Iberian the 
lands .. »-e ;«?♦,th-ough “tax - ales  
and  sht .,.- deals. And we
didn’t even ’ w.iat a ..x  sale  •
was ,” Burgess said . , f

’’an.s ’ cl a im s a r e )  
legitimate, Hose sa.^ , ^ud he feels  i 
th? ie  has a good chtn.ce of ' 
re ce iv e some «—t - —stitution j 
H.7OUX3 -» to ur ib ,;. v ! . , ;' f
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CH AR EN TO N — Th e Chi tim ac ha  
Indian s of Ch are nto n hi vp  Io iff faH >.cey 
sho uld  own a  ia rs ep ar G  'th e .\ .c hala !a yn  
Bas in, since th t ir  an cesto rs lived the *e 
lo ng  b e fo re  Cub an s yr an y o th e r  
Eur op ea ns  sai led  •> ?.- vous or  se t foot in 
the sw am pla nds. New  . n y wa nt it  all .

The Indian^ $:■.•' ta ey  ire  en ti tled  to 
ap prox im ate ly 1 / 5 ’ni> s of land
an  I t  ne»r stt on /w  •; h •> e 1.12d a r ew  clai m 
to  su pp lemen t one  ;hvy file d for  5,000 
Acres o- A'ohafa a ;. s  Basin  and n Jul y.

The y •'** cb  t;< ianci an. the  
Indian  s '  >•" h c r ’e s .te.

Attume’’John : y.:th etr ■ .sstiV. 
trying to xrv.-* : he hnica.
asp ec t of ♦.’« r - -uch a s ‘■ae ther
to sue tr e . /ei nr^n '. or inc.viduai 
homeowners.

T h y  p lan  to base  thei r new  cb'.m on a 
repor* bv nn an thvo >'  .ugy n ro re;.--or who 
rese arch ed  t .^  fo r,  .er ow nersh ip  of 
In d ia n  ’ nd . H ; $ re p o r t sa id  th e  
Chi tim ac ba s once o r u v u d  n  are»

v
stre tching from  wes t of Laf aye tte tq  
Don alds oivT .e and south to the  Go /  o* 
Mexico.

Tod ay  th e  C h it im acha v il la ge a t 
Chare o ion bas shrun k to  only  n >w  ’ .omes 
and  no ’or, vc-r co  mem be rs  o. the tr i’.ie 
ca m  the b v ?  c r  '.heir livin g by weaving 
bas kets i r e  ' '  ng In di ae  era ' or oduc ta.

Many a re  employed  in. the  oil t ie!  y - I  •• 
a t ot he r a re a icdu str i i.-.

According to  hi sto ric al research  th e 
Chi thna c occupie d '.h? trout?  ;.:rea n, 
t he z'iC . is , a r c  V/ore *tC. ther e when 
■ '■* jOvi. 'i'yvi i'y.''ch.?i',o v < .;  * cm ccc i- 
uy ......................................... •

Th ei r att or ne ys  sav t ' - • nlacer the tr ib e 
u n d e r  t h e  p m t ■ io n  < f »fce 
Nonin  te r c o / w t  c? ' "  \  an  o c. ?.*?. *h 
out>.<>?d inc’ .’i'";•.?.) ’» -• . ie a l‘--">s vd’...T 
ind. -n s x rr  .••&./.. •* I'o'-ccp •.«•» rm
had the res pona  b 7.’ oi ool . (:•(*. - .’he 
Ind ie , > o t e s i r d t h e  -o, • .?,. i.r «M  
io r tr e  c .u.w.
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Mr. V eeder. I would ask you to pay special a ttention  to a contract 
there from the Bureau of Indian Affairs to the Chitimacha  Tribe of 
Louisiana in the amount of $55,000.

I am not going to  read my testimony; I will let it stand for the rec­
ord. I will make a few brief comments.

I am just astounded at what I have seen today. I have seen dozens 
of people walk in here to ta lk with this  committee. I was informed tha t 
we were going to come up here to listen about a 2-year extension, and 
now I hear about 5 and 10 year s; I do not th ink there is ever going to 
be any end to this as long as extensions are granted.

If  you will read the statement I have submitted, you will see why I 
am against extending the deadline. I am being sued for  $500 million- 
plus. I see people up here asking fo r money, the taxpayers ’ money, the 
public’s money, fo r research, documentation, and lawyers’ time to file 
litigation  against  the very taxpayers who are put ting  th at money up. 
It is disillusioning to me.

They talk in terms of fairness and justice. W hat about the  defend­
ants in these cases? U nder  the Nonintercourse Act of 1790, the burden 
of proof is on the white man. We have been sued for somewhere be­
tween $125 million and $750 million, and we have to prove that we are 
innocent; we are guilty until proven innocent.

We feel we have a firm case, a unique case; we feel we have the 
strongest in the Nation as landowners, bu t we do no t get $55,000 con­
tract s from the Federal Government to reimburse us for our legal re­
search or our documentation. We feel it is an unfa ir si tuation; it is an 
unfair  system where one side in a private lawsuit, individual against 
individual, receives money from the Federa l Government to subsidize 
thei r legal research.

I would ask—and I will wind up my testimony at this point in 
time—this committee, in all fairness, tha t if you consider legislation 
for an extension of time, tha t you also consider one of two addit ional 
components in tha t legislation. Th at is: (1) make the Inte rior and 
Justice D epartments liable for defendants’ fees on all t riba l land suits 
filed privately or by the Government on behalf of an Indian tribe if 
the defendants are successful in the court case; and, (2) for every 
claims research dollar  given to the Justice Department, Bureau of 
Indian Affairs, Inte rior  Department, set aside a like amount, dollar 
for dollar, to be reimbursed to the defendants in the suits that  result 
from th at research.

It is really disillusioning. It  is inequitable the way it is set up in the 
court system, and I feel personally tha t this would give us some equity 
in the s ituation.

I appreciate the time and the opportunity to app ear before this com­
mittee, Mr. Chairman.

Senator  Melcher . Are you suggesting  this only on disputes con­
cerning tit le to land ?

Mr. V eeder. Yes, sir. This is o ur problem. We are being sued for 
land and for damages; 5,800 acres of land, and this  extension will 
have no impact on my lawsuit because they can amend it to include 
hal f the State of Louisiana if they wish to do so. So, my time is gone. 
But there is one additional tribe  that is Federally recognized in the 
State. This would give them additional time. I t is my unders tanding 
that the plainti ffs’ attorneys have already ta lked to them about filing 
on their  behalf.
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We have an oth er  tri be  that  is seeking F ed eral  recog nit ion , a nd  there  
are  two  or  three  oth ers  th at are at tempt ing to  do so also. Th is will 
nev er end unless  it  is allow ed to  expire.

Se na tor  Melcher. Does thi s involv e mineral s ?
Mr. V eeder. Yes, s ir. The firs t law suit in which I  am involved is for  

5,000 acres of  l and which was “il leg ally tak en  a way  from the In di an ,” 
$100 mi llio n in dam ages fo r un law ful occupan cy, and reimb ursement  
of  all  gas , oil, crops, and  I would imagine  since th is goes bac k to the  
1790’s prob ab ly slaves and e ve rything  else—mules—t hat was pro duc ed 
on th at  p ro per ty ; they  wan t to be re imbursed for  it.

Se na tor  Melcher. Wh o br ou gh t the suit  ?
Mr.  V eeder. The Ch itim ach a In di an  Tr ibe of Lo uis ian a, and the y 

have since filed a second suit for  800 acres and $25 m illi on, plu s reim­
bur sem ent , e t ce tera , et cete ra.

Se na tor Melcher. Does mos t of  the  valu e invo lve mineral s, or  i s i t 
the la nd  i tse lf?

Mr.  V eeder. The  p roduction  in th at area has dep lete d con side rably. 
Th e f ield was discovered in the  la st  1920’s an d e arly 1930’s, an d there is 
no t a g re at  deal of pro duction ou t the re  a t thi s p oin t i n t ime . However, 
if  the y were  to receive reimb ursement  fo r ev erythin g th at  ha d been 
pro duced , you are  t alki ng  about may be 75 million ba rre ls of  oi l alone,  
not  co un tin g gas , in a  40-year period.

Se na tor M elcher. I  see.
Mr. Jo hn sto n?

STA TEM ENT  OF GUY JOHNSTON, PR ESIDEN T, TRICOU NTY  LAND- 
OWNERS ASSOCIATION, ROCK HILL , S.C.

Mr. J ohnston . Th an k you, M r. Ch airma n.
I  res ide  in the  are a of  Yo rk  Co unty,  S.C., which is claimed  by the  

Ca taw ba India ns .
Our  ci tize ns have been rep ea ted ly th rea ten ed  w ith  a  l an d claim law ­

sui t if  we do not  resolve the issue  w ith  a set tlement p rior  to  th e exp ira­
tion of  the sta tu te  of  lim ita tio ns  on Apr il 1. We  have suffered  economic 
dam age  in the  a rea  o f t ra ns fe rs  o f t itl es  of  over $50,000; indu str ial  de­
velopme nt has vi rtu al lv  ha lted ; commerc ial development  has been 
slo we d; we hav e ha d disaste r re lie f funds den ied to people who are  
en tit led to th em ; an d HU D has  w ith he ld fund s from ou r a rea  because 
ou r ci ty  governm ent  could not  show clear ti tle .

Se na tor Melcher. W ha t ci ty i s th at ?
Mr. J ohnston. Rock Hil l, S.C., sir.  I t  is a city of appro xim ate ly 

40,000 people.
Se na to r Melcher. Les t I  fo rg et  i t, wou ld you leave  a copy  o f your 

te st ’mony wi th us ? We do not  seem to  have  one here.
Mr.  J ohnston. Yes, s ir. I  tu rned  in  copies  th is m orn ing . They should  

be there somewhere.
Se na tor Melcher. All  rig ht . W e will find i t then . W ith ou t ob ject ion,  

it  will  be inc lud ed i n th e recor d a t th is  poin t.
[T he  prepare d sta tem ent of  Mr . John sto n fo llo ws:]
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TESTIMONY OF:

GUY JOHNSTON, PRESIDENT 
TRI-COUNTY LANDOWNERS ASSOCIATION

at
BEFORE THE:

SENATE SELECT COMMITTEE 
ON INDIAN AFFAIRS
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Mr. Chairman, my name is Guy Johnston, I am a resident of York County,
South Carolina, and I live in the area claimed by the Catawba Indians.
I am appearing here today on behalf of the Tri-County Landowners Assoc­
iation, an association organized for the purpose of "obtaining and 
communicating information regarding the claim of the Catawba Indians to 
land in South Carolina.

By way of background, the Catawba Indians claim that a 144,000 acre tract 
of land was purchased from them illegally by the State of South Carolina 
in the Treaty of Nations Ford in 1840. It is claimed that this treaty 
violated the Indian Non-Intercourse Act of 1790. For some time the 
Catawbas have pursued this claim, and in August of 1977 Mr. Leo Krulitz, 
Solicitor of the Interior Department issued a litigation request on behalf 
of the Catawbas, to the Justice Department, recommending an ejectment 
action against the current possessors of the property. Mr. Krulitz later 
informed our association that Interior had "withdrawn its litigation re­
quest" so that negotiations could move forward. To the contrary, in 
November of this year we learned that in fact U. S. Attorney General Griffin 
Bell had rejected this litigation request in May of 1978. While we welcomed 
the news that Mr. Bell had rejected the Interior Department's litigation 
request, we still have no assurance that interior will not re-request 
litigation to a new attorney general. Meanwhile, our citizens have been 
repeatedly threatened with a land claim lawsuit of a settlement is not 
reached prior to April 1, 1980.

During the two and one-half (2*s) years since the litigation request by 
Mr. Krulitz, our area has suffered severe economic damage because of the 
mere threat of clouded real estate titles during prolonged litigation. 
Industrial development in our area has been virtually halted, commercial 
development has been slowed, transfers of farm and timber-lands have been 
severly hampered, and even federal disaster relief loans have been difficult 
to obtain. For nearly a year the U. S. Department of Housing and Urban 
Development (HUD) withheld from our area nearly $2 million in funds designated 
for low income housing. These funds had already been appropriated and 
approved, and were then held back because of the Catawba Land Claim. Now



that the statute of limitations on federal involvement in this claim nears 
expiration, some progress can be seen in settlement negotiations. There 
now appears to be some urgency to get settlement legislation passed prior 
to April 1, 1980. The Catawba claim is a long way from being settled. Major 
issues remain unresolved and differences among factions within the Catawbas 
continue to hamper progress.

We believe that the plight of the current possessors of the property must 
be carefully considered. We number Approximately 40,000 freeholders, and 
in the words of Mr. Griffin Bell, we are "completely innocent of any wrong­
doing". However, if litigation is filed, we will be the ones who suffer.

All the parties to this claim have operated under the assumption that the 
April 1, 1980 statute of limitations would not be extended. Thej r̂i-County 
Landowners Association believes that the extension granted three (3) years 
ago provided ample time to develope a settlement proposal or obtain passage 
of settlement legislation. As I previously pointed out, our region has al­
ready suffered severe economic hardship during this period of time. Another 
extension of the statue of limitations will only prolong our agony and delay 
the ultimate resolution of this problem.

Our involvement in this claim has opened the door for us to learn many things 
about Federal Indian Policy and procedures that are not common knowledge. We 
find that Indian policy is widely criticized by Indians and non-Indians alike. 
One of the problems is that Indian policy is inconsistently applied. Many of 
the claims which have been presented to federal officials have resulted from 
this lack of consistency. For example: There is no clear federal policy which 
defines what constitutes an Indian, or an Indian Tribe. Many claims have been 
filed by obscure groups of citizens claiming to be descendents of various bands 
of Indians. These claims appear to be spurious, but because of their potentially 
adverse impact, they require investigation by appropriate federal, state and 
local officials. This situation should be rectified at the earliest possible 
date.

Another problem exists in determining the requirements for enrollment in a tribe.
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Since over $2 billion annually is appropriated to fund the many Indian 
programs of this nation, we believe that federal policy, and not individual 
groups of Indians, should determine who is entitled to share in the benefits 
of these funds. Also, a reasonable policy addressing this matter will serve 
to dramatically reduce the number of claims which must be processed and in­
vestigated by affected parties.

My final point is one of equity under the law. Local citizens who find them­
selves threatened with legal action by the U. S. Justice Department cannot 
afford the quality of legal representation to adequately defend their position 
in these cases. Congressman Ron Marlenee of Montana has addressed this issue 
in H.R.3929, which has been referred to the House Committee on the Judiciary.
H.R.3929 would amend title 28 U. S. C. to ’’require that the United States 
reimburse defendants for the costs'incurred in the defense against any civil 
action filed by the United States on behalf of any Indian or Indian Tribe".
I have attached a copy of this bill to my testimony, for the record. The Tri- 
County Landowners Association opposes any extension of the statufe of limitations; 
however, if an extension is granted, then the provisions of H.R.3929 should be in­
corporated into that extension. This is only fair. It would guarantee all 
citizens, Indian and non-Indian, equality of representation under the law.

In summary, we are opposed to the extension of the statute of limitations 
on the filing of claims on behalf of Indians or Indian Tribes. The approach 
of expiration has helped to move settlement negotiations forward. We cannot 
afford another year or two of the type of damage we have suffered. We deplore 
lengthy litigation of this claim, but at least we would know that when appeals 
had run their course, then the case would be over. This is not the case when 
extension after extension is granted.

Mr. Chairman, on behalf of the Tri-County Landowners Association, I thank 
you for the opportunity to testify concerning this matter of critical im­
portance to our citizens. I will be happy to answer any questions, or to 
expand on any part of my testimony.

Mr. Chariman - Thank you.

<3)

£

*
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" S Z f ®  H. R. 3929
To amend title 28, United States Code, to require that the United States 

reimburse defendants for the costs incurred in the defense against any civil 
action filed by the United States on behalf of any Indian or Indian tribe.

IN TH E HOU SE OF RE PR ES EN TA TIVE S 

May  3, 1979
Mr. Maklen ee introduced the following bill; which was referred to the 

Committee on the Judiciary

4

A BILL
To amend title 28, United  States Code, to require tha t the 

United State s reimburse defendants for the costs incurred in 
the defense against  any civil action filed by the United 
State s on behalf  of any Indian or Indian tribe.

1 Be it enacted by the Sena te and House of Representa-

2 tines of the United States of America in Congress assembled,

3 Tha t section 2412 of title 28, United Sta tes Code, is amend-

4 ed—

5 (1) by striking out “Excep t as otherwise specifi-

6 cally provided by statute-,” and inserting in lieu thereof

7 the following: “(a) Except as otherwise  specifically

*

56-4 51 0 - 8 0 - 1 9
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2

provided in subsection (b) or in any other provision of 

law,” ; and

(2) by adding at the end of such section the fol­

lowing new subsection:

“(b) Notwithstanding subsection (a), a judgment for 

costs shall be taxed against  the United States under this sub­

section in any civil action brought on behalf of any Indian or 

Indian tribe by the United State s or any agency or official of 

the United State s acting in his official capacity as trustee for 

such Indian or Indian  tribe. A judgment for costs under this 

subsection shall be limited to reimbursing the party  against i 

whom such civil action was brought for the amount deter­

mined by the court having jurisdiction over such civil action
i

to be equal to the amount of (1) the costs as enumerated in i 

section 1920 of this title, and (2) the reasonable fees and 

expenses of attorneys incurred by such party  in such civil 1

iaction. Paym ent of judgment for costs under this subsection 

shall be as provided in sections 2414 and 2517 of this title ' 

for the payment  of judgments against  the United Sta tes.”.

Sec. 2. The amendments made by the first section of 

this Act shall apply with respect  to any civil action filed on 

or after Jan uar y 1, 1979, except that  no amounj represent­

ing a judgment  for costs payable to any party in any civil 

action under section 2412(b) of title 28, United States  Code, 

as added by the first section of this Act, shall be paid before 

October 1, 1979.

t

*

26



287

Mr. J ohnston. All of the  parties to our claim have acted under the 
assumption tha t the statute of limitations  would expire. Since the ex­

it pira tion  is approaching , there is some progress toward resolving our
claim. I t is my feeling and the feeling of our association th at if the 
statu te of limitations is extended for any period, then i t will only for ­
go any settlement to our claim. Another extension will jus t delay our 
agony and prolong the problem.

Along with Mr. Veeder’s testimony, there has been a bill introduced 
in the House by Congressman Marlenee in H.R. 3929 which would 
reimburse the defendants for legal expenses in any action brought on 
behalf  of Indians by the U.S. Government.

If  there is an extension g ranted , which I  do oppose, I  would urge 
you to  include the provisions o f H.R. 3929 in tha t extension. Also, if 
an extension is granted , I would like to ask this committee to please 
consider exempting all of the Eastern Indian land claims.

We heard testimony this morning from Myles Flint . The only in­
volvement in Eastern Indian land claims at this  time is in Maine. We 
have an opinion from Griffin Bell that he would not sue landowners in 
South Carolina, Louisiana, or New York. R ight now, there seems to be 
very li ttle involvement in th at area, and I would ask you to please put 
tha t provision in any extension.

Everything we have heard—requests for extensions, funding, special 
prosecutors, or whatever—has come from Indian groups and Indian 
attorneys from the West. I am impressed with the magnitude of the 
problem in the West, bu t I  do not see it as pa rt of the Eastern problem.

The other thing tha t could eliminate par t of the problem, I  think,  
is some kind of Federa l policy clearly  delineat ing what is an Indian 
and who is entitled to bring suit. In one part of the  country , we have 
groups with one-fourth blood or less not being entitled  to be enrolled 
in tribes, and in the Eas t we have remnants of tribes and people claim­
ing to be descendants of various Indian groups, claiming to be Indian  
and threatening  to bring suits. I think  some kind of Federal policy 
should state  what, in fact, is an India n or an Indian group.

Many of the proposed land claims in the East  have come from orga­
nizations really having  no or very little Indian blood—obscure 
groups—and these take the time and energv of all the affected parties. 
I  think Federal policy should also address tha t issue.

Mr. Chairman, I thank you for the  time, and I appreciate the oppor­
tunity to testify .

Senator Melcher. Thank  you, Mr. Johnson and Mr. Veeder.
I  do not  know that we have ever passed any legislation tha t allowed 

for attorneys’ fees for non-Indians when they are being sued by an 
Ind ian tribe  or being sued by the Justice Depar tment  on behalf of a 

/  tribe  or an individual Indian. B ut there is some merit to  it. I  am some­
what sympathetic to it, but  I do not  know how to limit i t so that i t does 
not become a field day for all sorts of suits. I think tha t if we assure 
both sides th at the costs are going to be paid out of the Treasury , it 

* becomes almost an open invitation to both sides to see whether they
can drum up some lawsuits.

Tha t does not go to the equity of it, however. I was involved in 
something in our own State where the city and the county were being 
sued in rathe r extensive litigation. They asked me if we could arrange 
for some help. I explored it with Justice  in tha t pa rticu lar suit and got 
a very cold shoulder from Justice.
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I recognize that many of these suits are entered withou t any reason 
for knowing t ha t you are going to get into a suit ; it might  be some­
thing  th at happened 100 years ago, and ye t you find yourself in a law­
suit tha t is going to be very expensive to unravel.

Mr. Veeder, you mentioned the funds just for researching. I recog­
nize that is par t of the cost.

Mr. Veeder . You  mentioned a $6 million appropria tion for 2415. I 
am not familiar  with th is group, but I  assume it is a legal research cor­
poration subsidized by the Government to do research on Indian  
claims. It  is my opinion that i f the Justice Depar tment and the D epart­
ment of the Inte rior  are aware tha t they may be h it for millions of 
dollars in defense funds, they will be more cautious in thei r approach 
in filing suits. I think  the various Ind ian tribes w’ho file suits privately  
will be more cautious because they will be under the thumb of the 
BIA,  and the  BIA and the Inte rior  Depar tment are not going to want 
them to  file a frivolous su it tha t will cost them money. I  t hink  it  will 
limit the number of suits rathe r than enhance it.

Senator  Melcher. That  might be. Is your proposal here beefed up 
pret ty well to go into tha t ?

Mr. Veeder . No, sir. On the advice of my at torneys, I took i t only 
from the emotional point of view, jus t to let this committee and the 
individuals  here know what it is like to be sued for such a large amount, 
to have to go through  the financial, emotional, and physical strain  on 
a day-to-day basis, the implications on the community—how it has 
been torn ap art, sp lit for or against—and the political implications—no 
matter what a public official does, he is wrong in the  eyes of one pa rty 
or another—et cetera.

I wanted to add these comments because I did not want to go into 
reading the statement because of time limitations.

Senator  Melcher. Yes. We had attorneys from both sides, 1V> years 
ago—the tribe in the Massachusetts case, and attorneys representing 
the titleholders—the title was under a cloud—approach the committee 
and suggest tha t we end th is squabble with a $4 million bill, most of 
which was to be split  among the attorneys without anyth ing going 
to the—well, most of it would go to the expenses of the attorneys wi th­
out anything going to the claimants, the Indians who were claiming 
tha t they owned the land.

There is some equity in it , and I do not know how to handle it. We 
will review i t ; I can assure you of that. Where we get, I do not know. 
It  has not been d one; it is a new precedent, as I  understand i t. But  I  
can assure you th at we will review it  and see if  there is some way of 
working it out so tha t some recognition could be given to the de­
fendants  and their  costs when, obviously, they get forced into a posi­
tion they never dreamt would happen because, for generations perhaps,  
the title  they have held has been held to be viable, honest, and 
conclusive.

Thank  you both very much.
I am sorry to have taken this much time, but these a re the witnesses 

tha t have a contrary point of view, and I do not want to shortchange 
them too much.

Mr. Nisbet, you are the vice chairman of the South Carolina Com­
mission To Study Claims of the Catawba Tribe ?
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STA TEM ENT  OF WILLIAM  NIS BET, VIC E CHAIR MAN, SOUTH CARO­
LINA  COMMISSION TO STUDY CLAIMS OF T HE  CATAWBA TR IB E

Mr. N isbet. Yes, Mr.  Ch air ma n.
Th e So uth Ca rolin a commiss ion ap po int ed  to stu dy  the claims of 

the Ca taw ba  Tr ibe  has  d ili ge nt ly  stu die d th is  c laim , alo ng  w ith  o ther  
cla ims  th at  po ten tia lly  may arise. I wou ld like  to po in t ou t to you,  
Mr.  C ha irm an , that  there w ere o rig inal ly  21 trib es,  according  to th e old 
maps of  S ou th Ca rolin a, th at  occ upied S ou th  Ca rol ina . On ly one t rib e, 
the Ca taw ba  Reser vation, was desig na ted  as a tri be  an d ha d a State 
reserv ation.

Th is  came abou t t hr ou gh  th e in iti al  a gre ement  a t Pine  Tree  in 1759. 
Th e a gre em ent a t P ine T ree was los t, bu t th en  a t the T re aty o f Aug us ta  
in 1763, the  Tr ea ty  of  Pine  Tree  was incu lca ted  int o the  ag ree me nt w ith  
the Ca taw ba I nd ians . So, rea lly , wh at you  a re ta lk in g abou t is  a claim 
th at goes back 216 years.

We feel th at  a claim th a t goes back 216 years an d th at  h as no t been 
reso lved  to t he  sat isf ac tio n of  th e peop le inv olved ce rta inly  sh ould no t 
hav e a dd ition al  time  to  run .

We  w ould also po in t o ut to you that the  S ta te  of  S ou th Caro lin a has  
been very, very fa ir , has ap pr op riat ed  mon ey on many occasions to 
the  Ca taw ba In di an  Tr ibe , and has  worked  more wi th  the  Ca taw ba 
In di an  T rib e t ha n any o ther  tri be  as a S ta te  tribe .

In  1810, the  tri be  was disbanded, and the lan d was  bought by the  
St at e an d was deeded  to  the presen t owners. Thi s was  139 years  ago. 
An  add ition al  2-yea r ex tension a pp ea rs to us to  be rat he r unreasonab le.

In  ad dit ion  to  th is,  since  the Fe de ra l Go vernm ent has  become in ­
volved wi th In di an  claims, several  att em pts have been made to set tle 
th is  claim, the las t being  in 1959 whe re a bil l was passed by the  Con­
gre ss of  the  Un ite d State s, rat ifi ed  by the  House  an d the  Senate and 
signed  by the Pr es iden t, disban ding  th is  par ticu la r t rib e a nd  d is tr ib ut ­
ing  a ll of  th e assets . T he  D ep ar tm en t o f In di an  A ffa irs  was i ns tru cte d 
to close the rol ls and to di st rib ut e the  asse ts to the  In dian s. Th is was 
sup posed ly acco mpl ished. I f  it  was not , then  the  Bu reau  did  not do 
th ei r job  in acc om plishing it  because the y were  to ld  to. An d now, 
lately , we are  being sued  again . We  have  a th re at  of a law sui t righ t 
now a ga inst the  lan down ers  in th is  area .

Th e in iti al  t hr ea t was a th re at  of evic tion  signed  by Mr.  Kru lit z in 
1977, and,  incid en tal ly,  evic tion  w ith ou t com pensation.

So much fo r the  Ca taw ba  In di an  Tribe.  As  I said , the re were 21 
othe r tri be s who were lis ted  in South  Ca rolin a at  th is  tim e, or in 
colonial  days. We hav e had th ree of these  tri be s now pe tit ion  for 
recogn ition.

So, you are  open ing  up a Pan do ra ’s box  that  we th ink you o ught to 
look a t ve ry c are fu lly  be fore  you open u p any fu rth er .

As fa r as the  stu dy  grou p,  of  whi ch I am a pa rt , is concerned, we 
have dil igen tly  stu die d th is  pr ob lem ; we have conscientiously  met on 
th is pr ob lem; and  we ask  t hat  th is  comm ittee  not con sider any ex ten ­
sion. I th in k th at , ha ving  he ard all  the  tes tim ony th at  has been 
presen ted  so fa r, rea lly , when you  ana lyze the  tes tim ony, where they 
ta lk  about how7 m any  more cla ims a re g oin g to  come o ut an d how much 
more money is needed, how ma ny  more  people are  needed, you are
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going to find tha t the $6 million you are talk ing about in 1980 is 
peanuts; it is going to be hundreds and hundreds of millions of dollars.

I would also like to tell you that  I paid my own way up her e; all the 
effort I have pu t out on behalf of protect ing the landowners in this 
part icular a rea of  South Carolina, plus my work with the S tate study 
commission, has all  been on my own time, at my own expense. I  do not 
have legal defense funds supporting me now; I do not have various 
Government contracts or consulting agreements to  help me out. I am 
doing this alone, with the help of some of the local people in South 
Carolina.

Speaking for these people in South Carolina and the group I 
represent, we request tha t you not consider any extension of this pa r­
ticular statute of limitations.

Thank you very much.
Senator Melcher. Mr. Nisbet, I think you could help us on a point. 

A tribe tha t is not recognized, such as the Catawba, do they have any 
claims under 2415 ?

Mr. Nisbet. I do not know; I  do not have a lawyer with me. We are 
being sued—I know tha t—or they say we are being sued.

Senator Melcher. I do not know, and tha t is why I ask you. I 
thought perhaps the commission had researched this and could advise 
us. We will ask the Just ice Department to advise us on th at point.

Mr. Nisbet. I  hope you are right—tha t we are not being sued and 
we are not under jeopardy.

Senator  Melcher. I really do not know, and I am just curious.
Mr. N isbet. I am curious, too, because it is not reasonable to be this 

way. I will have to say th at my experience is that some of these claims 
are not necessarily reasonable.

Senator Melcher. Thank you very much, Mr. Nisbet.
Mr. Nisbet. Thank you, Mr. Chairman.
Senator Melcher. Our next witness is Kirke Kickingbird, director 

of the Insti tute  for the Development of Indian Law.

STATEMENT OF KIR KE  KICKINGBIRD, DIRECTOR, INST ITUTE FOR
THE  DEVELOPMENT OF IND IAN  LAW, ACCOMPANIED BY ALEX
SKIBINE, LEGAL RESEARCH DIRECTOR

Mr. K ickingbird. Good afternoon, Mr. Chairman. I am Kirke 
Kickingbird, and with me is my legal research director, Alex Skibine.

We have prepared testimony submitted for the record, and I would 
like to highlight one p artic ular  point tha t I do not think  has been 
touched on.

Senator Melcher. Without objection, your prepared statement will 
be included in the record at this  point.

[The prepared statement of Mr. Kickingbird fo llows:]
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Good m o rn in g , my name i s  K ir k e  K ic k in g b ir d . I am th e  

e x e c u ti v e  d i r e c t o r  o f  th e  I n s t i t u t e  f o r  th e  D ev el op m en t o f  I n d ia n  

Law.

T his  te s ti m o n y  i s  a d d re s s e d  to  th e  i s s u e  o f  w h e th e r  28 

USC 2415 , th e  s t a t u t e  o f  l im i t a t i o n s  a ll o w in g  th e  U n it e d  S ta te s  

to  b r in g  some  a c t i o n s  on  b e h a l f  o f  In d ia n s  an d In d ia n  T r ib e s ,  

sh o u ld  be  e x te n d e d  p a s t  th e  p r e s e n t  d e a d li n e  o f  A p r i l  f i r s t  19 80 .

In  S ep te m b er o f  19 79 , th e  I n s t i t u t e  f o r  th e  D ev el op m en t 

o f  In d ia n  Law r e c e iv e d  a c o n t r a c t  from  th e  D epart m en t o f  A g r ic u l­

tu r e  to  s tu d y  In d ia n  La nd  C la im s an d t h e i r  l e g a l  and  ec on om ic  

im p a c t.  The s tu d y  wa s m an da te d by  C ongre ss  u n d e r  s e c t i o n  509 (a ) 

o f  th e  H ousi ng an d Comm uni ty D ev el op m en t Am endm ents o f  19 78. The  

A ct  a sk s  th e  S e c r e t a r y  o f  A g r ic u l tu r e  to  s tu d y  th e  p ro b le m s 

c r e a te d  by  re m o te  la n d  c la im s , in c lu d in g  I n d ia n  la n d  c la im s .

Ou r s tu d y  i s  sc h e d u le d  to  be co m p le te d  by  S ep te m ber o f  

19 80 . The m ajo r o b j e c t iv e s  o f  th e  s tu d y  a re  to  a s s e s s  th e  am ou nt  

an d l o c a t io n  o f  p r o p e r ty  c lo u d e d  by  th e s e  In d ia n  la n d  c la im s , 

i d e n t i f y  th e  s p e c i f i c  p ro b le m s c a u se d  by  th e s e  c la im s , an d a n a ly z e  

b o th  p r e s e n t  and  p o t e n t i a l  re m ed ie s u n d e r b o th  f e d e r a l  an d s t a t e  

la w . F in a l l y ,  o u r  s tu d y  w i l l  p ro p o se  re m ed ie s w hic h  w ould  so lv e  

th e  p ro b le m s and  a v o id  th e  n e g a t iv e  im p ac ts  c r e a te d  by  c lo u d e d  la n d  

t i t l e s .  An a n a l y s i s  o f  th e  c o s t s  th e  f e d e r a l  g o v ern m en t wou ld  

in c u r  u n d e r each  o f  th e  p ro p o se d  re m ed ie s w i l l  a l s o  be in c lu d e d .

For th e  l a s t  3 mon ths th e  I n s t i t u t e  h a s  bee n en gag ed  in  

th e  i n i t i a l  p h a se  o f  th e  s tu d y . We ha ve u n d e r ta k e n  an  in -d e p th  

l i t e r a t u r e  s e a rc h  c o n c e rn in g  th e  p a s t  an d p r e s e n t  la n d  c la im s , 

wha t im pact th e  c la im s  hav e had  on lo c a l  e co n o m ie s , w hat p ro b le m s

*

*
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the claims have created for land owners whose title to lands has 

been clouded, and how the claims have been or are proposed to 
be resolved. Our preliminary findings indicate that major Indian 
land claims can disturb the local economies but that most of the

problems can be avoided by careful planning and conscientious. <
negotiations by all the parties involved; primarily the United 
States government and tribal and state governments.

The existence of a negative impact usually depends on 
the non-Indian reaction to the news of an Indian land claim.
This reaction frequently depends on the psychological climate 
created by the news media and the various parties negotiating the 
land claim. A very important factor in determining the impact is 
the reaction of banks, other lenders of mortgage capital, title 
insurance companies, and large local businesses.

The ultimate goals in order to avoid a prolonged negative 
impact, is for all parties to come to a quick settlement of the 
land claim through negotiations. Sometimes the negotiated ed 
settlement will have to be approved by federal, tribal and state 
legislation. Provided this is accomplished swiftly the 
impact will be minimal. On the other hand, if the negotiators are 
procrastinating and the negotiations are continaully breaking down, 
the chances-for a negative economic impact of long duration are 
increased. It is when negotiations are unsuccessful and the parties 
are forced to litigate that the land titles become clouded and that 
serious problems occur.

Once the titlesare clouded, lending institutions such as
banks and mortgage companies stop issuing loans and mortgages. New 

-2-



businesses cannot open, title insurance firms cannot insure property 
and real estate cannot be sold. Municipal bond issues cannot be V 
placed on the market or become unsaleable. As a result, the land 
quickly depreciates in value and this starts a chain reaction which 
can create a negative economic impact for the whole area covered by 
the land claim.

Our preliminary research findings also indicate that in 
almost all cases, the Indian land claims are not frivolous but 
legally sound and will ultimately have to be addressed and resolved. 
Our study will recommend remedies that can bring to settlement and 
resolution Indian land claims without creating any major adverse 
impact on the local economies of the regions affected. The emphasis 
will be on fast and effective settlement through negotiations rather 
than upon costly and time consuming litigation.

Under United States law, the U.S. Government is the 
trustee for the Indian tribes. Pursuant to this trust relationship, 
Congress, which is said to be the ultimate trustee for the tribes, 
enacted 28 USC 2415, allowing the United States to bring action on 
behalf of the Indians and Indian tribes. Our initial research 
indicates that there are some 10,000 claims which have been filed 
with the BIA. Under the trust relationship, the Department of 
Interior is supposed to determine the validity of these claims and 
recommend the meritorious ones to the Justice Department for legal 
action.

Although the statute 'of limitations only concerns actions 
brought by the United States for money damages, most land claims 
involve both a return of land and a cash settlement. Therefore,
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these land claims will have to be filed before April 1, 1980.
Since our findings indicate that negotiation is preferable to liti- t r

gation, unless the statute is extended, the U.S. must file thou­
sands of law suits without any attempt at a negotiated settlement.
The negative economic impact upon the regions covered by these s*
claims thus cannot be avoided. This will result in severe hardship 
to all landowners, small or large, whose land titles will be cloud­
ed as a result of the litigation. Also, our study, which will not 
be concluded until September of 1980, will not be available to aid 
in the resolution of those very cases which were of sufficient con­
cern to the Congress to legislatively mandate the study. Should 
the United States decide not to proceed with the claims, the Tribal 
governments will be forced to litigate on their own behalf. By 
doing so, theUnited States may expose itself to very costly law 
suits which the tribes may bring against the BIA for breach of its 
trust responsibilities. The extent of such federal liabilities is 
currently in front of the Supreme Court in the case of U.S. v.
Mitchell, involving the Quinault Indian Nation.

Our research indicates that the Executive Departments in 
charge of proceeding with these Indian claims have shown a remark­
able casual attitude which is apparently motivated by the belief 
that if you ignore a problem long enough, it will* eventually go away.
History has shown us that this is not the case as far as Indian 
claims are concerned. This lack of concern, all too typical of 
government .bureaucracies, should not be allowed to continue. A 
simple extension of the statute will solve the immediate problem,
but unless the Executive Departments who have responsibility for 

-4-
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this issue are forced to act on these claims in a conscientious
* manner, the testimony given today will ring true years from now.

It should be remembered that although the Executive De­
partment is supposed to carry out the trust responsibility of

* the United States towards Indian Tribes, Congress is the ultimate 
trustee in the relationship. It is therefore the responsibility 
of Congress to ensure that this trust responsibility is properly 
carried out. »

-5-
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Mr. K ickingbird . I n September 1979, the Insti tute  fo r the Develop­
ment of Indian Law, which is a public interest  law firm primarily 
concerned with research in to Indian legal issues, received a contract 
from the Department of  Agriculture to study Indian land claims and 
their  legal and economic impact. The study was mandated  by Con­
gress under section 509(a) of the  Housing and Community Develop­
ment Act amendments of 1978, and the act asks the Secretary of 
Agriculture  to study the problems created by remote land claims, in ­
cluding India n land claims.

This also touched on black homesteads in the South and Spanish 
land grants.

Our study is scheduled to be completed by September of 1980, and 
the major objectives of the study are to:  (1) Assess the amount and 
location of property clouded by these Indian land claims; (2) iden­
tify  the specific problems caused by these claims; and (3) analyze 
both present and potential remedies under both Federal and State 
law.

Finally, our study will propose remedies which would solve the 
problems and avoid the negative impacts created by clouded land 
titles. Our analysis, we hope, will also include costs the Federa l Gov­
ernment would incur under each of  the proposed remedies which we 
will propose.

Wha t this indicates, I  think,  is the broad nature of these kinds of 
claims. It  is not just the land-clouded titles caused by Ind ian claims 
tha t are causing this around the country. It  indicates the fact tha t 
not Inte rior  but other agencies are concerned about this  problem, and 
I think i t indicates the need for the  ongoing effort because the bulk of 
the testimony indicates tha t the work on these Indian claims could 
be more thorough and effective.

I certainly urge the Congress, through this committee, to take 
action to see tha t the trust responsibility  is carried  out under the 
proper allocations of the manpower and money needed to complete 
this work.

One of the things we sometimes forget is that on Ju ly 3, 1776, just 
before the Declaration of Independence was declared, the Continental 
Congress was having to deal with Indian land and trea ty problems. 
The same kind of responsibility tha t was created for the United 
States under the U.S. Constitution was also allocated in 1778 under 
the Articles of Confederation.

So, th is is a longstanding and ongoing problem, and probably the 
greatest difficulty is tha t the U.S. Government, in carry ing out its 
trust responsibility, has never really fully and functiona lly addressed 
the problem; it has only been answered in part and piecemeal, and I 
think  tha t has left us all with the legacy we have today.

Thank you, Mr. Chairman.
Senator Melcher. Thank you, Kirke.
Does your associate have anything to add ?
Mr. Skibine. No ; thank you, Mr. Chairman.
Senator Melcher. We do have your testimony. Thank you both 

very much.
We do have several documents tha t we will put in the record at this 

time, without objection.
[The material follows:]
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COMM ITTEE EXHIB ITS
*

i j n it t d  ■ i a 11 s
D E P A R T M E N T  O l'  I HI  IN  I PR IO R  

OFF IC E OF IH h  S O L IC II O R
W A S H IN G T O N . I)  C 20240

Ho no rab le Jam es Abourezk
Uni ted S ta te s  Sen at e 
Se na te  S e le c t Oo nm ittee  on  

In dia n A ffa ir s  
Washing ton , D. C.

Dear Mr. Ch airma n:

I  am enc lo s in g  a l i s t  o f  c la im s wh ich  wou ld be  barr ed  i f  th e  
S ta tu te  o f  L im it a ti o n s  i s  n o t ex te nd ed  as  pro vid ed  in  S. 1377 .
We have  pr ovid ed  e s ti m a te s  o f  damages  where  we have  them .

In  re vi ew in g th e  l i s t  o f  p o te n t ia l c la im s,  you  sh ou ld  
un de rs ta nd th a t

Damage e s ti m a te s  a re  "g ues tim at es " a t  b e s t . As 
cla im s a re  dev el op ed  fu r th e r , we w i l l  be  in  a b e t t e r  
p o s it io n  to  e s ti m a te  th e  p o te n t ia l ex po su re .

The l i s t i n g  o f  th e se  cl ai m s i s  n o t , in  e f f e c t ,  a 
comm itment on  th e  p a r t  o f  th e  De partm en t to  b ri ng  
s u i t  in  ever y  in s ta n c e . D ec is io ns  to  b ri n g  s u i t  
w i l l  be  made on ly  a f t e r  a c a re fu l re vi ew  o f  th e  
le g a l b a s is  o f  ea ch  c la im .

Th ere may be  o th e r  p o te n t ia l def en dan ts  w ith re gard  
to  th e se  a c ti o n s  wh ich  a re  n o t known to  us  a t  th i s  
tim e.

I f  we ca n be  o f  any f u r th e r  a s s is ta n c e  p le a se  ad v is e .

S in c e re ly  yo ur s

LEO M. KRULITZ 
SOLICITOR

Enc lo su re
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T he f o l l o w i n g  i s  a l i s t  o f  p r e s e n t l y  i d e n t i f i e d  
c l a i m s  o f  p r o b a b l e  v a l i d i t y  w h ic h  w i l l  b e  a f f e c t e d  
i n  w h o le  o r  i n  p a r t  i n  t h e  e v e n t  28  U .S .C .
2 4 1 5 ( b )  i s  n o t  a m e n d e d . A r r a n g e d  by g e o g r a p h i c a l  
a r e a ,  t h e  l i s t  i d e n t i f i e s  t h e  t r i b e  o r  i n d i v i d u a l  
on  w h o s e  b e h a l f  t h e  c la i m  w o u ld  b e  a s s e r t e d ,  t h e  
p r o b a b l e  d e f e n d a n t  o r  d e f e n d a n t s ,  t h e  n a t u r e  o f  
t h e  c l a i m  and  an  e s t i m a t e  o f  d a m a g e s . The  l i s t  
i n c l u d e s  m o re  t h a n  340 s u c h  c l a i m s ,  w i t h  an  
e s t i m a t e d  v a l u e  o f  p e r h a p s  s e v e r a l  h u n d r e d  
m i l l i o n  d o l l a r s .

*



Ab e r d  e e n  :

8 t r e s p a s s  c a s e s  on  b e h a l f  o f  i n d i v i d u a l s  f o r  
f e n c i n g  a n d  t i m b e r  t r e s p a s s  on  a l l o t t e d  l a n d s .  

B i l l i n g s :

1 .  On b e h a l f  o f :  F o r t  P e c k  R e s e r v a t i o n

C la im :  M in e  t a i l i n g s  l e a d i n g  t o  p o l l u t i o n
o f  r e s e r v a t i o n  and  r e s e r v a t i o n  s t r e a m s  
D e f e n d a n t :  M in in g  c o r p o r a t i o n
D a m a g e s : $ 1 0 2 ,0 0 0 .0 0

2 .  On b e h a l f  o f :  F o r t  Belkn ap  R e se rv a ti o n
C la im :  h o m e s i t e  an d  a g r i c u l t u r a l  t r e s p a s s
D e f e n d a n t :  N o n - I n d i a n  i n d i v i d u a l
D a m a g e s : $ 2 5 0 0 .0 0

3 .  On b e h a l f  o f :  F o r t  B e lk n a p  R e s e r v a t i o n
C la im :  A g r i c u l t u r a l  t r e s p a s s
D e f e n d a n t :  N o n - I n d i a n  i n d i v i d u a l
D am ag es : $ 9 0 0 .0 0

4 .  On b e h a l f  o f :  F o r t  P e c k  a l l o t t e e
C la im :  t r e s p a s s
D e f e n d a n t :  p r i v a t e  i n d i v i d u a l

5 . On b e h a l f  o f :  F o r t  P e c k  a l l o t t e e
C la im :  t r e s p a s s
D e f e n d a n t :  p r i v a t e  i n d i v i d u a l

6 .  On b e h a l f  o f :  F o r t  P e c k  a l l o t t e e
C la im :  T r e s p a s s
D e f e n d a n t :  p r i v a t e  i n d i v i d u a l

7 .  On b e h a l f  o f :  a l l o t t e e
C la im :  t r e s p a s s
D e f e n d a n t :  p r i v a t e  i n d i v i d u a l

8 .  On b e h a l f  o f :  i n d i v i d u a l
C la im :  t r e s p a s s  an d  d e p r i v a t i o n  o f  u se
D e f e n d a n t :  p r i v a t e  i n d i v i d u a l
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9 .  On b e h a l f  o f :  F o r t  P e c k  t r i b e s
C la im :  E je c t m e n t  an d  t r e s p a s s  d a m a g e s
D e f e n d a n t :  p r i v a t e  i n d i v i d u a l

1 0 .  On b e h a l f  o f :  F o r t  P e c k  t r i b e s
C la im :  E n c r o a c h m e n t  f ro m  b u i l d i n g
c o n s t r u c t i o n  on l a n d s  c la im e d  by  t r i b e

S a c r a m e n t o :

1 .  T im b e r  t r e s p a s s

R i v e r s i d e  :

1 .  On b e h a l f  o f : T o r r e s - M a r  t i n e s  B an d 
C la im :  i n n u n d a t i o n  o f  r e s e r v a t i o n
D e f e n d a n t :  p r i v a t e  i r r i g a t i o n  d i s t r i c t s
D a m a g e s : $ 1 ,0 0 0 ,0 0 0  ( m in im a l  e s t i m a t e )

W in do w R o c k :

1 .  On b e h a l f  o f :  N a v a jo  t r i b e  a n d  i n d i v i d u a l s  
C la im :  I l l e g a l  u p s t r e a m  d i v e r s i o n
D e f e n d a n t s :  p r i v a t e  i r r i g a t i o n  d i s t r i c t s ,
A r i z o n a  c i t i e s ,  S a l t  R i v e r  P r o j e c t .

A l b u q u e r q u e :

T h e  A re a  O f f i c e  h a s  i n d i c a t e d  t h a t  t h e r e  a r e  
l i t e r a l l y  h u n d r e d s  o f  t r e s p a s s e s  o f  v a r y i n g  
t y p e s  an d  d e g r e e s  i n  d e r o g a t i o n  o f  t h e  r i g h t s  
o f  t h e  e i g h t  N o r t h e r n  P u e b l o s .  I d e n t i f i c a t i o n  
a n d  d e v e lo p m e n t  o f  t h e s e  c l a i m s  c a n n o t  be  
u n d e r t a k e n  a b s e n t  m a s s i v e  f i n a n c i a l  a n d  s t a f f  
s u p p o r t  a s s i s t a n c e .

- 3 -
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Ad  a d a r k  o :

"* 1 .  On b e h a l f  o f :  S ac  A Fox T r i b e
C la im :  S u r f a c e  d am ag e  f ro m  o i l  an d
g a s  o p e r a t i o n s
D e f e n d a n t s :  p r i v a t e  b u s i n e s s e s

*
P a w h u s k a  :

1 .  On b e h a l f  o f :  O sag e  T r i b e
C l a i m :  w a t e r  and  m i n e r a l  r i g h t s
D e f e n d a n t :  K a n s a s  ( ? )

2 .  I n d e t e r m i n a t e  n u m b er o f  g r a z i n g  t r e s p a s s e s

1 .  On b e h a l f  o f :  Ak C h in  I n d i a n  C om m unit y
C l a i m :  o f f  r e s e r v a t i o n  p u m p in g
D e f e n d a n t :  300 a g r i c u l t u r a l  u s e r s

2 .  On b e h a l f  o f :  Ak C h in  I n d i a n  C o m m u n it y
C l a i m :  R a i l r o a d  t r e s p a s s
D e f e n d a n t :  S o u t h e r n  P a c i f i c  RR

3 .  On b e h a l f  o f :  B a t t l e  M o u n ta in  C o lo n y
C la im :  R a i l r o a d  t r e s p a s s
D e f e n d a n t :  C e n t r a l  P a c i f i c  RR

4 .  On b e h a l f  o f :  C h e m e h u e v i T r i b e  
C l a i m : t r e s p a s s

5 .  On b e h a l f  o f :  F a l l o n  T r i b e
C la im :  W a te r  r i g h t s  a d j u d i c a t i o n

6 .  On b e h a l f  o f :  F o r t  M cD ow el l A p ach e
C la im :  P o w e r l i n e  t r e s p a s s
D e f e n d a n t s :  S a l t  R iv e r  P r o j e c t

- 4 -
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7 .  On b e h a l f  o f :  F o r t  M o ja v e  T r ib e
C la im :  4 s e p a r a t e  t r e s p a s s e s *

8 .  On b e h a l f  o f :  G i l a  R i v e r  P im a - M a r ic o p a  
I n d i a n  C om m unit y
C la im :  D r a in  t r e s p a s s
D e f e n d a n t :  M a r ic o p a  C o u n ty

*
9 .  On b e h a l f  o f :  C i l a  R iv e r  P im a - M a r ic o p a  

I n d i a n  C om m unit y
C la im :  O ff  r e s e r v a t i o n  g r o u n d w a te r  p u m p in g
D e f e n d a n t :  San C a r l o s  I r r i g a t i o n  an d
D r a i n a g e  D i s t r i c t

S e v e r a l  o t h e r  i d e n t i c a l  c l a i m s  a g a i n s t  
i n d i v i d u a l s  'e n g a g in g  i n  o f f  r e s e r v a t i o n  
g r o u n d w a t e r  p u m p in g

1 0 .  On b e h a l f  o f :  G i l a  R iv e r  e t c .
C la im :  f l o o d  d am ag e

1 1 .  On b e h a l f  o f :  K a ib a b  P a i u t e
C la im :  p u m p in g  a f f e c t i n g  f lo w  o f  M o c a s s in  S p r i n g s

1 2 . On b e h a l f  o f :  P a p a g o  T r i b e
C la im :  M in e t a i l i n g s  p o l l u t i o n
D e f e n d a n t :  p r i v a t e  c o r p o r a t i o n

1 3 .  On b e h a l f  o f :  P a p a g o  T r i b e
C la im :  O f f  r e s e r v a t i o n  p u m p in g
D e f e n d a n t :  T u s c o n

1 4 .  On b e h a l f  o f :  P a p a g o  T r ib e
C la im :  O ff  r e s e r v a t i o n  p u m p in g
D e f e n d a n t :  T u sc o n  ( ? )

1 5 .  On b e h a l f  o f :  P a p a g o  T r ib e  e t  a l .
C la im :  W a te r  R i g h t s  a d j u d i c a t i o n
D e f e n d a n t s :  t h o u s a n d s  u n i d e n t i f i e d

- 5 -
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1 6 .  On b e h a l f  o f :  S a l t  R i v e r  T r i b e
C la im :  o f f  r e s e r v a t i o n  p u m p in g

•  D e f e n d a n t s :  M u n i c i p a l  and  i n d u s t r i a l  u s e r s

1 7 . On b e h a l f  o f :  S an  C a r l o s  A p ach e  T r ib e
C la im :  i l l e g a l  d i v e r s i o n  o f  u n d e r f l o w  o f
S an  P e d r o  R iv e r

* D e f e n d a n t :  p r i v a t e  c o r p o r a t i o n

1 8 . On b e h a l f  o f :  S an  C a r l o s  A p a ch e  T r ib e
C la im :  W a te r  d i v e r s i o n  an d  p u m p in g

1 9 .  On b e h a l f  o f :  S a n  C a r l o s  A p a ch e  T r ib e
C la im :  W a te r  d i v e r s i o n
D e f e n d a n t :  p r i v a t e  c o r p o r a t i o n

2 0 .  On b e h a l f  o f :  S an  C a r l o s  A p a c h e  T r i b e
C la im :  W a te r  d i v e r s i o n
D e f e n d a n t :  P r i v a t e  c o r p o r a t i o n

2 1 .  On b e h a l f  o f :  S an  C a r l o s  A p a ch e  T r i b e
C la im :  a c c o u n t i n g  an d  d a m a g e s  f o r  f a i l u r e
t o  f o l l o w  c o u r t  d e c r e e  r e g a r d i n g  c o n s u m p t iv e  
w a t e r  u s e
D e f e n d a n t :  New M e x ic o

2 2 .  On b e h a l f  o f :  San  C a r l o s  A p a c h e  T r ib e
C la im :  W a te r  d i v e r s i o n s  an d  p u m p in g
D e f e n d a n t :  p r i v a t e  c o r p o r a t i o n

2 3 .  On b e h a l f  o f :  S a n  C a r l o s  A p a c h e
C la im :  w a t e r  r i g h t s  a d j u d i c a t i o n  c o n c e r n i n g

. S an  P e d r o  R i v e r
D e f e n d a n t :  i n d e t e r m i n a t e  n u m b e r  w a t e r  u s e r s

2 4 .  On b e h a l f  o f :  W e s te r n  S h o s h o n e
C la im :  W a te r  r i g h t s  a d j u d i c a t i o n  c o n c e r n i n g
B a j o n e t a  S p r i n g s  
D e f e n d a n t :  S t a t e

2 5 .  On b e h a l f  o f :  W a lk e r  R i v e r  T r i b e
C la im :  U p s tr e a m  d i v e r s i o n s

- 6 -
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T v ln  C i t i e s :

108 c la im s  p e r t a i n i n g  to  i n d i v i d u a l  a l l o t m e n t s  
102  t a x  f o r f e i t u r e s  on  b e h a l f  o f  i n d i v i d u a l s  
a g a i n s t  s t a t e  or  c o u n ty
40  t r e s p a s s  on  r e s e r v a t i o n  r e s u l t i n g  fr om  
sa n d  an d g r a v e l  o p e r a t i o n s ,  g r a z i n g ,  f e n c e  
and f i e l d  e n c r o a c h m e n t

D e f e n d a n t s  in  a b o v e  c a s e s  n o t  i d e n t i f i e d  
D am ages  n o t  e s t im a t e d

A l a s k a :

1 .  On b e h a l f  o f f  K e n a lt z e  T r ib e
C la im : t r e s p a s s
D e f e n d a n t s :  s e v e r a l  o i l  c o m p a n ie s

2 .  On b e h a l f  o f :  C h ll k a t  I n d ia n  V i l l a g e
C la im : T r e s p a s s e s
D e f e n d a n t s :  A la s k a  an d i t s  l e s s e e s  and
p e r m i t t e e s

3 .  On b e h a l f  o f :  K o o tz n o o w o o , I n c .
C la im : A r c h a e l o g i c a 1 e x c a v a t i o n  an d
d e s t r u c t i o n  o r  r e m o v a l o f  a r t i f a c t s

4 .  On b e h a l f  o f :  a l l o t t e e  h e i r
C la im : T im ber an d ro a d  t r e s p a s s e s  a c r o s s
a l l o t m e n t s
D e f e n d a n t :  s e v e r a l  o i l  c o m p a n ie s

5 .  On b e h a l f  o f :  a l l o t t e e
C la im : ro a d  t r e s p a s s  a c r o s s  a l l o t m e n t
D e f e n d a n t :  o i l  co m pa ny

i f
6 .  On b e h a l f  o f :  K o o tzn o o w o o , I n c .

C la im : t r e s p a s s  t o  la n d s  i n d i v i d u a l l y
h e ld  a f t e r  T l i n g i t - H a i d a  S e t t l e m e n t  Act

7 .  On b e h a l f  o f :  S i t k a  I n d ia n  V i l l a g e
C la im : e r r o n e o u s  s u r v e y  o f  I n d ia n  h e ld
la n d s

- 7 -

t

♦



305

8 .  On b e h a l f  o f :  S i t k a  V i l l a g e
C la im :  d e p r i v a t i o n  o f  u s e  o f  t i d e l a n d s
D e f e n d a n t :  A la s k a

9 .  On b e h a l f  o f :  S i t k a  I n d i a n  V i l l a g e
C la im :  d a m a g e s  a r i s i n g  f ro m  p u r p o r t e d
t r a n s f e r  o f  s c h o o l  p r o p e r t i e s  i n  195 0

1 0 . On b e h a l f  o f :  S i t k a  I n d i a n  V i l l a g e
C la im :  I m p r o p e r  t r a n s f e r  o f  t r i b a l
t o w n s i t e  l a n d  I n t o  i n d i v i d u a l  o w n e r s h ip

1 1 .  On b e h a l f  o f :  S i t k a  I n d i a n  V i l l a g e  -  
i n d i v i d u a l  m em ber
C la im :  im p r o p e r  t r a n s f e r  o f  I n d i v i d u a l l y
h e l d  p r o p e r t y  t o  c i t y .

1 2 . On b e h a l f  o f :  S i t k a  I n d i a n  V i l l a g e  -  
i n d i v i d u a l  m em ber
C la im :  i m p r o p e r  t r a n s f e r  o f  i n d i v i d u a l l y
h e l d  p r o p e r t y  t o  c i t y .

M u s k o g e e :

1 . On b e h a l f  o f :  C h o c ta w  T r i b e
C la im :  r e c o v e r y  o f  s u r f a c e  an d  m i n e r a l
i n t e r e s t s  I n t e r f e r e d  w i t h  by r a i l r o a d  
r i g h t  o f  way
D e f e n d a n t :  R a i l r o a d  Com pa ny

2 .  On b e h a l f  o f :  C h o c ta w  T r i b e
C la im :  E x t r a c t i o n  o f  s a n d  an d  g r a v e l
f ro m  R i v e r b e d
D e f e n d a n t :  O k la h o m a  a n d  p e r m i t t e e s

3 . On b e h a l f  o f :  C h o c ta w  T r i b e
C l a i m :  I l l e g a l  s a l e  o f  t r i b a l  c o a l  l a n d s
D e f e n d a n t :  O k la h o m a

4 .  On b e h a l f  o f :  C re e k  T r i b e
C la im :  d e p r i v a t i o n  o f  u s e  o f  t r i b a l  p r o p e r t y

- 8 -
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5 .  On b e h a l f  o f :  C re e k  T r i b e
C la im :  d e s t r u c t i o n  o f  t r i b a l  c e m e t e r i e s

6 .  On b e h a l f  o f :  W y a n d o t te  T r ib e
C la im :  E n c ro a c h m e n t  on H u ro n  C e m e te ry
D e f e n d a n t s :  K a n s a s ,  K a n s a s  C i t y ,  e t  a l .

7 .  On b e h a l f  o f :  S e n e c a  C a y u g a  T r ib e
C la im :  T r e s p a s s  on  t r i b a l  l a n d s
D e f e n d a n t s :  p r i v a t e  i n d i v i d u a l s

P o r  t l a n d :

1 . On b e h a l f  o f :  U m a t i l l a  T r i b e
C la im :  Q u ie t,  t i t l e  t o  r i v e r b e d  an d  d a m a g e s
f o r  s a n d  an d  g r a v e l  r e m o v a l  f ro m  b e d  o f  r i v e r  
w i t h i n  e x t e r i o r  b o u n d a r i e s  o f  U m a t i l l a  
R e s e r v a t i o n
D e f e n d a n t :  R i p a r i a n  l a n d  o w n e rs
D a m a g e s : $ 1 0 0 ,0 0 0 .0 0

2 . On b e h a l f  o f :  U m a t i l l a
C la im :  D e s t r u c t i o n  o f  s a lm o n  r u n s  by
d i v e r s i o n  o f  w a t e r s  f ro m  U m a t i l l a  R iv e r  
D e f e n d a n t :  V a r i o u s  i r r i g a t i o n  d i s t r i c t s
D a m a g e s : E s t im a te d  $ 5 0 0 ,0 0 0 .

3 .  On b e h a l f  o f :  U m a t i l l a  T r i b e
C la im :  T r e s p a s s  t o  a l l o t t e d  l a n d s .  V o id
C o n d e m n a t io n
D e f e n d a n t :  P e n d l e t o n ,  O r e .
D a m a g e s : $ 5 0 , 0 0 0 .0 0 .

4 .  On b e h a l f  o f :  S w lo o m ls h  T r i b e
C la im :  O i l  p i p e l i n e  t r a v e r s i n g  r e s e r v a t i o n
w /o  b e n e f i t  o f  r i g h t - o f - w a y  
D e f e n d a n t :  P r i v a t e  N a t u r a l  G as  Co.
D a m a g e s : E s t i m a t e d  $ 1 0 0 ,0 0 0 .
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5 .  On b e h a l f  o f :  S w in o m is h  T r i b e
C la im :  T r e s p a s s  on t r i b a l  t i d e l a n d s
D e f e n d a n t :  B u r l i n g t o n  N o r t h e r n  RR
D a m a g e s : E s t i m a t e d  $ 6 0 0 , 0 0 0 .0 0 .

6 .  On b e h a l f  o f :  S k o k o m is h  T r i b e
C la im :  O w n e rs h ip  an d  b o u n d a r y  d i s p u t e
a n d  c l a i m  f o r  u n a u t h o r i z e d  u s e  o f  t r i b a l  
t i d e l a n d s
D e f e n d a n t :  S t a t e  o f  W a s h in g to n

7 .  On b e h a l f  o f :  S k o k o m is h  T r i b e
C la im :  D e s t r u c t i o n  o f  f i s h e r y  b y  d i v e r s i o n
o f  w a t e r  f o r  h y d r o e l e c t r i c  p r o j e c t  on 
N o r th  F o rk  R iv e r
D e f e n d a n t :  C i ty  o f  T acom a

8 .  On b e h a l f  o f :  S k o k o m is h  T r i b e
C la im :  E n c r o a c h m e n t  u p o n  t r i b a l  l a n d s  by
c o n s t r u c t i o n  o f  s c h o o l  f a c i l i t y  w i t h i n  
b o u n d a r i e s  o f  r e s e r v a t i o n

. D e f e n d a n t :  Hoo d C a n a l  S c h o o l  D i s t r i c t  
D a m a g e s : E s t i m a t e d  $ 1 0 , 0 0 0 .0 0

9 .  On b e h a l f  o f :  T u l a l i p  T r i b e
C la im :  N o n - I n d i a n  t r e s p a s s  on t i d e l a n d s
s e c u r e d  t o  t r i b e
D e f e n d a n t :  A n u m b er o f  p r i v a t e  I n d i v i d u a l s
who  h a v e  c o n s t r u c t e d  su m m er  ho m es on  
t i d e l a n d s
D a m a g e s : E s t i m a t e d  $ 1 0 0 , 0 0 0 .0 0 .

1 0 .  On b e h a l f  o f :  K a l l s p e l  T r i b e
C la im :  W a te r  f l u c t u a t i o n  f ro m  Box  C an y o n
Dam e r o d i n g  e a s e m e n t  l i n e s  on t r i b a l  and  
a l l o t t e d  l a n d s  c a u s i n g  w a t e r s  t o  e n c r o a c h  
u p o n  t r i b a l  l a n d s
D e f e n d a n t :  P en d  O r e i l l e  C o u n ty  U t i l i t y
D i s t r i c t
D a m a g e s : E s t i m a t e d  $ 5 0 , 0 0 0 . 0 0 .

1 1 . On b e h a l f  o f :  M ak ah
C la im :  O v e r b u r d e n i n g  o f  a c c e s s  e a s e m e n t
D e f e n d a n t :  l o g g i n g  c o m p a n ie s
D a m a g e s : E s t i m a t e d  $ 1 5 0 ,0 0 0 .0 0

- 1 0 -
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1 2 . On b e h a l f  o f :  S h o s h o n e - B a n n o c k
C la im :  U n la w f u l  C a k in g  6 t r e s p a s s  u p o n
t r i b a l  l a n d s  by  e n l a r g e m e n t  o f  r e s e r v o i r  *■
D e f e n d a n t :  I r r i g a t i o n  d i s t r i c t s
D a m ag e s : E s t i m a t e d  $ 3 0 ,0 0 0 .0 0 .

1 3 .  On b e h a l f  o f :  P u y a l l u p  T r ib e
C la im :  T r e s p a s s  t o  t r i b a l  l a n d s  by  *
I n t e r s t a t e  f r e e w a y
D e f e n d a n t :  S t a t e  o f  W a s h in g to n
D a m ag e s : E s t i m a t e d  $ 5 0 ,0 0 0 .0 0 .

1 4 .  On b e h a l f  o f :  I n d i v i d u a l  M u c k le s h o o t  O w ners
C la im : T r e s p a s s  t o  a l l o t t e d  l a n d s
D e f e n d a n t s :  T r i - C o u n t y  D e v e lo p m e n t D i s t . ,
C i ty  o f  A u b u rn , S t a t e  o f  W a s h in g to n  and  
p r i v a t e  c o r p o r a t i o n

S a c r a m e n t o : ( a l s o ,  S e e  p a g e  3 i n f r a )

1 .  On b e h a l f  o f :  C u y a p a ip e  Ban d o f  M i s s io n  
I n d i a n s
C la im :  F e n c e  e n c r o a c h m e n t  and  I l l e g a l
u s e  o f  r e s e r v a t i o n  l a n d s
D e f e n d a n t :  A d j a c e n t  p r i v a t e  l a n d  o w n e r

2 .  On b e h a l f  o f :  C u y a p a ip e  Ban d o f  M i s s io n  
I n d i a n s
C la im :  C o n t i n u i n g  c a t t l e  t r e s p a s s
D e f e n d a n t s :  P r i v a t e  r a n c h e r s

3 .  On b e h a l f  o f :  C u y a p a ip e  Ban d o f  M i s s io n  
I n d i a n s
C la im :  T r e s p a s s  on  r e s e r v a t i o n  l a n d s  by
C o u n ty  t h r o u g h  c o n s t r u c t i o n  o f  p u b l i c  
r o a d  w i t h o u t  v a l i d  e a s e m e n t
D e f e n d a n t :  C o u n ty

4 .  On b e h a l f  o f :  C u y a p a ip e  B an d o f  M i s s io n
I n d i a n s
C la im :  D am ag es f o r  d i m l n l s h m e n t  o f
r e s e r v a t i o n  w a t e r  s u p p l y .
D e f e n d a n t s :  I n d i v i d u a l  p r i v a t e  w a t e r
u s e r s  a n d  i r r i g a t i o n  d i s t r i c t s

- 1 1 -
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C a s e s  f ro m  d i f f e r e n t  a r e a s  b e i n g  h a n d le d  by  W a s h in g to n  
S o l i c i t o r ’ s O f f i c e :

1 .  On b e h a l f  o f :  Cr ow  T r i b e  and  i n d i v i d u a l  m em bers
C la im :  V i o l a t i o n  o f  Cro w A l l o t m e n t  A c t
D e f e n d a n t s :  I n d i v i d u a l  l a n d o w n e r s

2 .  On b e h a l f  o f :  P a s s a m a q u o d d y  an d  P e n o b s c o t t  T r i b e s
C la im :  N o n - I n t e r c o u r s e  A c t c l a i m  f o r  r e c o v e r y  o f
t r i b a l  l a n d s
D e f e n d a n t s :  M a in e  an d  m u s t j o i n  i n d i v i d u a l
t i  t i e h o l d e r s

3 . On b e h a l f  o f :  S t . ' . R e g i s  Moh aw k T r i b e
C la im :  N o n - I n t e r c o u r s e  A c t c l a i m  f o r  r e c o v e r y
o f  t r i b a l  l a n d s
D e f e n d a n t s :  New Y o rk  an d  i n d i v i d u a l  t i t l e h o l d e r s

4 .  On b e h a l f  o f  C ay u g a  T r ib e
C la im :  N o n - I n t e r c o u r s e  A c t c l a i m  f o r  r e c o v e r y
o f  t r i b a l  l a n d s  
D e f e n d a n t s :  New Y o rk

5 .  On b e h a l f  o f :  O n e id a  N a t io n  o f  I n d i a n s
C la im :  N o n - I n t e r c o u r s e  A c t c l a i m  f o r  r e c o v e r y
o f  t r i b a l  l a n d s
D e f e n d a n t s :  New Y o rk  an d  i n d i v i d u a l  t i t l e h o l d e r s

6 . On b e h a l f  o f :  O n e id a  N a t io n  o f  New Y o rk
C la im :  N o n - I n t e r c o u r s e  A c t c l a i m  f o r  r e c o v e r y
o f  t r i b a l  l a n d s
D e f e n d a n t s :  30  i n d i v i d u a l s

7 .  On b e h a l f  o f :  C a ta w b a  T r i b e
C la im :  N o n - I n t e r c o u r s e  A c t c l a i m s  f o r  r e c o v e r y
o f  t r i b a l  l a n d s
D e f e n d a n t s :  S o u th  C a r o l i n a  an d  i n d i v i d u a l
t i t l e h o l d e r s

- 1 2 -
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8 .  On b e h a l f  o f :  Wind R iv e r  R e s e r v a t io n
C la im : U p str ea m  c h a n n e l  d i v e r s i o n

' D e f e n d a n t :  1 N o n -In d ia n  la n d o w n e r

9 .  On b e h a l f  o f :  Nez  P e r c e  T r ib e
C la im : Q u ie t  t i t l e  to  r i v e r b e d • dam ages
fr om  sa n d  an d g r a v e l  r em o v a l  
D e f e n d a n t s :  Id a h o  and s t a t e  p e r m i t t e e s
D a m ages:  $ 1 0 0 , 0 0 0 .0 0 .
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No vemb er 20 , 197 9

TO : H o n o ra b le  Don Young  *'7<7
A t t e n t i o n :  Mik e Ja c k so n

FROM : A m er ic an  Law D iv is io n

SUBJECT: E f f e c t  o f  E x p i r a t io n  o f  S ta tu te  o f  L i m i t a t i o n s  (2 8  U .S .C . 24 15 ) 
on  S u i t s  by  In d ia n  T r ib e s  an d I n d iv id u a l  I n d ia n s

E n c lo se d  i s  a  d i s c u s s io n  o f  q u e s ti o n s  r a i s e d  r e g a r d in g  th e  im pact 

o f  th e  e x p i r a t i o n  o f  th e  l i m i t a t i o n s  p e r io d  w i th in  w h ic h  da m ag es  a c t io n s  

on  t o r t  an d c o n t r a c t  c la im s  m us t be b ro u g h t by  th e  U n it e d  S t a t e s  on  s u i t s  

by  In d ia n  t r i b e s  an d i n d iv id u a l  I n d ia n s .  28  U .S .C . 2 4 1 5 , th e  o b je c t  o f  

th r e e  p re v io u s  e x t e n s io n s ,  i s  du e to  e x p i r e  on  A p r i l  1 , 1980, w it h  th e  r e ­

s u l t  th a t  s u i t s  by  th e  U n it e d  S t a t e s  on  b e h a l f  o f  I n d ia n s  on  c la im s  whi ch  

- 'a c c r u e d  p r i o r  t o  19 66  w i l l  t h e r e a f t e r  be b a r r e d .  How t h i s  w i l l  a f f e c t  

s u i t s  by  i n d iv id u a l  In d ia n s  an d t r i b e s  an d th e  im p l i c a t i o n s  o f  th e  ru n n in g  

o f  th e  s t a t u t e  o f  l i m i t a t i o n s  w it h  r e s p e c t  to  th e  t r u s t  o b l i g a t i o n s  o f  th e  

U n it e d  S t a t e s  to w ard  In d ia n s  a re  th e  s u b j e c t s  o f  th e  fo l lo w in g  q u e s ti o n s

an d d i s c u s s i o n .
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i .

-  ■ *.  
W il l e x p i r a t i o n  o f  th e  s t a t u t e  n e x t A p r i l  have 

th e  e f f e c t  o f  p re c lu d in g  t r i b e s  fr om  f i l i n g  s u i t  th em ­
s e lv e s  a g a i n s t  S t a t e s  an d in d iv id u a l s  in  t o r t  o r  co n ­
t r a c t  f o r  m o n e ta ry  dam ag es ? I f  s o ,  why? I f  n o t ,  why
n o t?  *

28 U .S .C . 24 15  p r o v id e s ,  i n t e r  a l i a , t h a t  s u i t s  f o r  mo ney dam ­

a g es  b ro u g h t by  th e  U n it e d  S t a t e s  on  b e h a l f  o f  In d ia n  t r i b e s  fo unded .on

t o r t  o r  c o n t r a c t  c la im s  w hic h a c c ru e d  p r i o r  to  1966  s h a l l  be  b a r r e d  u n le s s  
1 /

b ro u g h t b e f o r e  A p r i l  1,  1980. I t  h a s  b een  h e ld  t h a t  t h i s  l i m i t a t i o n s
V

p e r io d  a l s o  a p p l i e s  to  s u i t s  b ro u g h t by  t r i b e s  on  t h e i r  own b e h a l f .

The c o n te x t  o f  t h a t  h o ld in g ,  h o w e v er,  was  th e  a p p l i c a t i o n  o f  th e  f e d e r a l  

s t a t u t e  o f  l i m i t a t i o n s  in  o rd e r  t o  b e n e f i t  th e  t r i b a l  p l a i n t i f f s  in  th e  

fa c e  o f  d e f e n d a n t s ’ c la im  t h a t  a s h o r t e r  s t a t e  l i m i t a t i o n s  p e r io d  wa s a p -
U

p l i c a b l e .  No c o u r t  h a s  y e t  had  th e  o p p o r tu n i ty  to  r u l e  on  th e  q u e s t io n  

o f  th e  a p p l i c a b i l i t y  o f  28  U .S .C . 24 15  t o  b a r  s u i t  by  an  I n d ia n  t r i b e .

In  c a s e s  s e e k in g  n o n -m o n e ta ry  r e l i e f ,  su ch  a s  a c t i o n s  t o  r e c o v e r  

lan d*, e n jo in  i n t e r f e r e n c e  w it h  p r o p e r ty ,  d e c l a r e  p r o p e r ty  r i g h t s ,  e t c . ,

1 / 28 U .S .C . 2415  (1 9 7 6 ) , a s  am en de d by  91 S t a t .  26 8 ( J u ly  11 , 19 77 ) 
an d 91 S t a t .  842 (A ugust  15 , 1 9 7 7 ).

2 / C a p i ta n  G ra nd e Band  o f  M is . I n d ia n s  v . H e li x  I r r .  D i s t . , 51 4 F .2 d  
46 5 (CA 9 1 9 7 5 ),  c e r t ,  d e n ie d , 42 3 U .S . 87 4 (1 9 7 5 ) . Se e a l s o ,  O neid a  In d ia n  
N a ti o n  o f N .Y . v . C ty  o f  O n e id a , 434  F . Sup p. 5 27 , 544 (N .D .N .Y ~ 19 77 )

3 / Ju d g e  M i l l e r ,  c o n c u r r in g  in  t h e  r e s u l t  in  C a p it a n  G ra n d e , s u p r a , 
a rg ued  t h a t  28 U .S .C . 24 15  wa s n o t a p p l i c a b l e  an d t h a t  to  so  h o ld  wou ld  
h in d e r  In d ia n s  in  th e  p r o t e c t i o n  o f  t h e i r  p r o p e r ty .  514 F .2 d  a t  4 7 3 .
Se e a l s o ,  O neid a  In d ia n  N a t io n , s u p r a .
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s t a t e  s t a t u t e s  o f  l i m i t a t i o n s  a r e  n o t a s s e r t a b l e  a g a in s t  th e  U n it e d  S t a t e s .

T h is  was  a l s o  th e  c a s e  f o r  da m ag es  a c t i o n s  b ro u g h t by  th e  U n it e d  S ta te s  
4 /

p r i o r  to  th e  19 66  e n a c tm e n t o f  28  U .S .C . 2415 . In d ia n  t r i b e s  may a s ­

s e r t  th e  s o v e r e ig n  i n t e r e s t s  when b r i n g i n g 's u i t  th e m se lv e s  an d a re  th u s

n o t s u b je c t  to  s t a t e  s t a t u t e s  o f  l i m i t a t i o n s  in  c a s e s  w he re  th e  U n it e d  
5 /

S ta te s  w ou ld  n o t be so  s u b j e c t .  I n d ia n s  th u s  a r e  c lo th e d  w it h  th e  b e n e ­

f i t s  o f  t h i s  d o c t r i n e  in  c a s e s  in  w hic h  th e  U n it e d  S ta te s  i t s e l f  c o u ld  

have b ro u g h t s u i t  to  v i n d i c a t e  th e  p a r t i c u l a r  i n t e r e s t  in v o lv e d .

T h is  im m unit y  fr om  s t a t e  l i m i t a t i o n s  i s ,  t h e r e f o r e ,  a d e r v i a -  

t i v e  im m un it y . S in c e  th e  U n it e d  S t a t e s  w ou ld  n o t be  s u b je c t  to  s t a t e

l i m i t a t i o n s  p e r io d s ,  th e  a rg um ent g o e s , I n d ia n  t r i b e s  w it h  s ta n d in g  to  
6 /

a s s e r t  th e  sam e i n t e r e s t s  s h o u ld  n o t be so  s a d d le d .  H ow ev er , sh o u ld  

th e  U n it ed  S t a t e s  be co m e s u b j e c t  to  a l i m i t a t i o n s  p e r io d  -  in  th e  c a s e  

o f  28  U .S .C . 2 4 15 , a f e d e r a l  s t a t u t e  o f  l i m i t a t i o n s  f o r  da m ag es  a c t io n s  

-  th e  p a r a l l e l  a rg u m en t w ou ld  s u b j e c t  th e  t r i b e s  t o  a s i m i l a r  l i m i t a t i o n ,  

j. >The t r i b e s '  im m unit y  fr om  d e fe n s e s  su ch  a s  s t a t u t e s  o f  l i m i t a t i o n s  a r i s e s

4 / S e e , W rig h t,  Law o f  F e d e ra l C o u r ts ,  § 22 .

5 / S e e , N a r r a g a n s e t t  T r ib e ,  E t c ,  v .  So . R . I .  La nd  L e v e l, 41 8 F . Sup p.  
798 , 805 ( D .R . I .  1 9 7 6 );  S c h a g h ti c o k e  T r ib e  o f  I n d ia n s  v . Ken t S choo l C o r p . , 
42 3 F. Sup p.  78 0, 785 (D . Con n.  1 9 7 6 ) ; O neid a  I n d ia n  N a ti o n , s u p r a . S ee , 
a l s o ,  Hoe v .  C o n fe d e ra te d  S a l i s h  an d K o o te n a i T r i b e s , 42 5 U .S . 46 3 (1 9 7 6 ) 
(b a r  a g a i n s t  i n ju n c t io n  o f  s t a t e  t a x a t i o n  n o t a p p l i c a b l e  to  In d ia n  s u i t  
s in c e  b a r  w ou ld  n o t be a p p l i c a b l e  to  th e  U n it e d  S t a t e s  i f  i t  had  b ro u g h t 
s u i t  c h a l l e n g in g  th e  t a x ) .

b j  N a r r a g a n s e t t , s u p r a ; Moe , s u p ra  a t  474 .
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from  th e  U n it ed  S t a t e s ' im m unit y  fr om  su ch  d e f e n s e s .  Re moval o f  t h a t  im­

m u n it y  from  th e  U n it ed  S t a t e s  a r g u a b ly ’ r e s u l t 6  i n  a l o s s  o f  t h a t  im m un ity 

by  th e  t r i b e s .  The S o l i c i t o r  o f  th e  D epart m ent o f  I n t e r i o r  h a s  so  a d v is e d
U

a l l  f i e l d  s o l i c i t o r s :

The Act  [2 8  U .S .C . 2415 ] does  n o t c o v e r  s u i t s  
b ro u g h t by  t r i b e s  o r  i n d iv id u a l s  w it h o u t th e  a s s i s ­
ta n c e  o f  th e  U n it e d  S t a t e s .  S in c e , h o w e v er,  In d ia n s  
can  no  lo n g e r  r e l y  on  th e  im m unit y  o f  th e  U n it e d  . .
S t a t e s  from  s t a t u t e  o f  l i m i t a t i o n s  d e f e n s e s ,  th e  
Act  i n d i r e c t l y  a f f e c t s  th e  f i l i n g  o f  su ch  a c t io n s  
b e c a u se  th e y  wou ld  be s u b j e c t  to  th o s e  l i m i t a t i o n s  
a p p l ic a b le  g e n e r a l l y ,  e x c e p t in  c a s e s  to  q u ie t  t i t l e  
to  t r u s t  o r  r e s t r i c t e d  l a n d s .

The i n t e n t  b e h in d  th e  1966  en ac tm e n t o f  th e  s t a t u t e  o f  l i m i t a ­

t i o n s  f o r  da mag es  a c t io n s  was to  in c lu d e  " a c t io n s  b a se d  on  t r e s p a s s  on
8 /

la n d s  o f  th e  U nit ed  S t a t e s ,  i n c lu d in g  t r u s t  o r  r e s t r i c t e d  I n d ia n  l a n d s ."

S in c e  t h i s  fo rm  o f  v in d i c a t i n g  f e d e r a l  i n t e r e s t s  i n  la n d s  s u b je c t  to  U n it ed

S ta t e s  p r o t e c t i o n  h a s  b een  l im i t e d  w it h  r e s p e c t  to  s u i t s  b ro u g h t by  th e

govern m ent i t s e l f ,  i t  wou ld  se em  t h a t  t r i b e s  s e e k in g  to  p r o t e c t  th e  same

i n t e r e s t s  wou ld  be  s i m i l a r l y  l i m i t e d .  I t  i s  th e  a b i l i t y  to  a s s e r t  th e

s o v e r e ig n 's  i n t e r e s t  w hi ch  c lo th e s  In d ia n  t r i b e s  w it h  im m unit y  fr om  v a r io u s  
9 /

d e f e n s e s .  The  q u a l i f i c a t i o n  o f  th o s e  i n t e r e s t s  in  th e  fo rm  o f  a p e r io d  

o f  l i m i t a t i o n s  w i th in  w hic h  t o  f i l e  c e r t a i n  a c t i o n s  b a se d  th e re o n  w ould ,

t h e r e f o r e ,  see m to  be  a p p l i c a b l e  t o  b o th  th e  U n it e d  S t a t e s  an d th o s e  

s e e k in g  to  a s s e r t  th e  i n t e r e s t  o f  th e  U n it e d  S t a t e s ,  i . e . ,  In d ia n  t r i b e s .

TJ 80 I .D . 22 0 (1 9 7 3 ) .

ZJ H. R ep t.  1534, 89 th  C o n g .,  2d S e s s . 3 (1 9 6 6 ) . 

2 /  S ee , 80  I .D . a t  2 20 , 221 .
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i i .

I f  Che s t a t u t e  e x p ir e s  w it h o u t c r e d ib le  t r ib a l 
c la im s b e in g  f i l e d ,  wo uld  th e  t r ib e s  h av in g  su ch 
c la im s  be  l e g a l l y  a b le  to  f i l e  in  th e  U .S . Cou rt o f 
C la im s,  w it h o u t s p e c i f i c  a u th o r iz a t io n  from C on gress , 
bre ach  o f  t r u s t  a c t io n s  a g a in s t  th e  U nit ed  S ta te s  fo r 
mon ey damages fo r  f a i l u r e  to  f i l e  t h e ir  c la im s?  P le a se 
d is c u s s  t h i s  q u e s t io n  in  l i g h t  o f  th e  r e c e n t d e c is io n  
by  th e  Cou rt  o f  C la im s in  M it c h e ll  v .  U nit ed  S t a t e s ,
591 F .2 nd 13 00  (1 9 7 9 ) .

P o s s ib le  breach  o f  t r u s t  c la im s  a g a in s t  th e  U nit ed  S ta te s  by

In d ia n s wh os e da mages a c t io n s  had  not be en  bro ught w it h in  th e  tim e per io d

in  28  U .S .C . 24 15  were o f  con cer n  to  fe d e r a l o f f i c i a l s  and in f lu e n c e d  th e 
1 0 /

e x te n s io n  o f  th e  l im i t a t io n s  p er io d  in  1977 . How ev er , th e  p r e c is e

n atu re  o f  su ch  s u i t s  was not ex am ined  in  d e t a i l  a t th e  t im e . Furt he rm or e,

we are not aw are o f  c a s e s  in  which  th e U nit ed  S t a te s  has bee n  h e ld  l i a b le

s p e c i f i c a l l y  fo r  f a i l i n g  to  pu rs ue  l i t i g a t i o n  on b e h a lf  o f  a t r ib e  or

wh er e su ch  in a c t io n  has be en  h e ld  t o  be  a brea ch  o f  th e  t r u s t  r e la t io n s h ip  
H ./

bet w ee n th e U n it ed  S t a te s  and an In d ia n  t r i b e .  How ev er , th e  U nit ed  S ta te s

1 0 / S ee , H earin gs on S ta tu te  o f  L im it a t io n s  E x te n s io n  fo r  In dia n 
Cla im s B ef ore  th e  S en ate  S e le c t  Co mmitt ee  on In d ia n  A f f a i r s ,  95 th  C ong.,
1 s t S e s s .  1 0 -1 1 , 60 (1 9 7 7 ) ; 123  Con g.  R ec . H. 68 25  (J u ly  11 , 19 77 ) (d a i ly  
e d . ) .

11 / Under th e  In d ia n  Cla im s Co mmiss ion A c t,  In d ia n  t r ib e s  cou ld  r e ­
c o v er  from th e U nit ed  S ta te s  fo r  b reach  o f  " f a i r  and h on orab le  d e a li n g s" 
which  en co m pa ss ed  " e x tr a le g a l or  m or al  c la im s  o f  In d ia n s a g a in s t  th e  U ni te d 
S t a t e s ."  25  U .S .C . 70a (5 )  (1 9 7 6 ) ;  Ot oe  and M is so u r ia  T ri be o f  In d ia n s 
v .  U nit ed  S t a t e s ,  131 F.  Supp . 265 , 283 (C t . C l . ) ,  c e r t ,  d e n ie d , 350 U .S . 
84 8 ( l9 5 5 ) r  F a il u r e  t o  purs ue l e g a l  rem ed ie s on  b e h a lf  o f  t r ib e s  co uld  
be  an e le m ent o f  su ch  c la im s .  S e e , U n it ed  S ta te s  v .  One id a N ati on  o f  New 
Yor k,  57 6 F .2 d 870 , 87 9 (C t . C l.  1 9 7 8 ).  How ev er , s u i t s  in  th e  In dia n 
Cla im s Com miss ion mu st ha ve be en  bro ught p r io r  to  1951 , 25 U .S .C . 70k 
(1 9 7 6 ) , and th e  co m m is si on  i t s e l f  no lo n g e r  e x i s t s .  25  U .S .C . 70v (1 9 7 6 ) .
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has c o n s id e re d  l i t i g a t i o n  a pri m ar y, i f  not e s s e n t i a l  me ans o f  f u l f i l l i n g  

i t s  t r u s t  o b l ig a t io n s  un de r c e r t a in  c ir cu m sta n c es  and has su ed  on  b e h a lf

o f  In d ia n s on  th a t b a s i s .  S e v e ra l c a s e s  a ls o  in d ic a te  th a t  th e  Uni te d

S ta te s  may hav e a duty  un de r c e r t a in  c ir cu m sta n c es  t o  purs ue  l i t i g a t i o n  

to  e f f e c t u a t e  i t s  t r u s t  r e s p o n s i b i l i t i e s .

A.

When th e  U nit ed  S ta te s  d en ie d  th e  e x i s t e n c e  o f  a t r u s t  r e la t io n ­

sh ip  w it h  th e Passa ma quoddy In d ia n  T rib e  o f  Ma ine  and th e r e fo r e  r efu sed  

th e  t r i b e ' s  r eq u e st in  1972 to  su e on  i t s  b e h a lf  fo r  th e  ta k in g  o f  i t s  

la nd in  a ll e g e d  v io la t io n  o f  th e In d ia n  N o n in te rco u rse  A c t,  th e  tr ib e  

so ught a d e c la r a to r y  judg men t th a t  th e  N o n in te rco u rse  Act  a p p li e d  to  i t

and th a t  i t  e s t a b li s h e d  a t r u s t  r e l a t io n  bet w ee n th e  U nit ed  S ta te s  and

th e  t r i b e .  The c o u r t h e ld  th a t th e  N o n in te rco u rse  Ac t (w hic h fo r b id s

a l ie n a t io n  o f  In d ia n  la nd  w it h ou t th e  co n sen t o f  th e  U nit ed  S t a te )  d id  

^ e s ta b l is h  a t r u s t  r e la t io n s h ip  bet w ee n th e  U nit ed  S ta te s  and th e  Pa ssam a-

quoddie s (and  o th er  In d ia n s to  w hi ch  i t  a p p l ie s )  and  th a t  th e  U nit ed

S ta te s  co u ld  n o t r e fu s e  to  su e on  b e h a lf  o f  th e  In d ia n s on  th e  s o le  gro und 
1 2 /

th a t no t r u s t  r e la t io n s h ip  e x i s t s .  T h e r e a fte r , th e  U nit ed  S ta te s  f i l e d

s u i t  fo r  r e c o v e r y  o f  th e  la nd and  dam ag es , n o t in g  th a t  "we have be en  

or der ed  to  ac kn ow le dg e th e  e x is t e n c e  o f  a t r u s t  r e l a t io n s h ip  bet w ee n th e

1 2 / J o in t  T r ib a l Coun.  o f  Passa ma qu od dy  T rib e  v .  M or to n,  388 F . Supp 
649 (D . M e .) . a f f* d , 528 F.2 d 37 0 (CA 1 1 9 7 5 ).



317

U n it e d  S t a t e s  an d th e  Pas sa m aq uo ddy T r ib e "  a n d , " h a v in g  do ne  s o ,  we a re

*  in  no  p o s i t i o n  to  v ie w  o u r r e s p o n s i b i l i t i e s  th e r e u n d e r  in  a n ig g a r d ly
1 3 /

f a s h io n ."  The R e p o r t wen t on  to  s t a t e  th e  U n it e d  S t a t e s ' o b l i g a t i o n

to  f i l e  s u i t  c o v e r in g  a l l  p a r t s  o f  th e  c la im  d e m o n s tr a te d  t o  be  l e g i t i -  
14/

* m a te .

The  U n it e d  S t a t e s  h as  a l s o  f i l e d  s u i t  on  b e h a l f  o f  A la sk a  Na­

t i v e s  -  a s u i t  w h ic h , l i k e  P ass am aquoddy , was  p ro m pte d  by  l i t i g a t i o n .
1 5 /

Th e d i s t r i c t  c o u r t ,  in  Edw ar dse n  v .  M o rt o n , had  h e ld  t h a t  t h e  A la sk a

13 /  U n it e d  S t a t e s  D epart m en t o f  I n t e r i o r ,  L i t i g a t i o n  R e p o r t (P a s ­
sa m aq uo dd y)  ( J a n u a r y  10 , 1977) a t  12 .

The C o u rt  o f  A p p ea ls  i n  J o i n t  T r ib a l  C ou n.  o f  Pas sa m aq uod dy  T r ib e  
v .  M ort on , e m p h asi zed  t h a t  i t s  f i n d in g  o f  a t r u s t  r e l a t i o n s h i p  f lo w in g  
from  th e  N o n in te rc o u rs e  A ct  d id  n o t me an i t  was  h o ld in g  t h a t  th e  U n it ed  
S t a t e s  m ust  su e  t o  v i n d i c a t e  t h a t  r e l a t i o n :

W h eth er,  even  i f  t h e r e  i s  a t r u s t  r e l a t i o n s h i p  w it h  
th e  P a s sa m a q u o d d ie s , th e  U n it e d  S t a t e s  h a s  an  a f f i r ­
m a ti v e  d u ty  t o  su e  M aine  on  th e  T r i b e 's  b e h a l f  i s  
a s e p a r a t e  i s s u e  t h a t  wa s n o t r a i s e d  o r  d e c id e d  b e ­
lo w  an d w hic h c o n s e q u e n tl y  we do  n o t a d d r e s s .  The  
d i s t r i c t  c o u r t  h e ld  o n ly  t h a t  d e fe n d a n t s  " e r r e d  in  
d e n y in g  p l a i n t i f f s '  r e q u e s t  f o r  l i t i g a t i o n  on  th e  
s o le  g ro u n d  t h a t  no  t r u s t  r e l a t i o n s h i p  e x i s t s  b e ­
tw ee n th e  U n it e d  S t a t e s  an d th e  Pas sa m aq uoddy T r ib e ."
I t  was l e f t  to  th e  S e c r e ta r y  to  t r a n s l a t e  th e  f i n d ­
in g  o f  a " t r u s t  r e l a t i o n s h i p "  i n t o  c o n c r e t e  d u t i e s .

52 8 F .2 d  a t  375 .

1 4 / In  t h i s  r e g a r d ,  th e  R e p o r t n o te d  th e  c o n c e rn  e x p re s s e d  by  th e  
N in th  C i r c u i t  when th e  U n it e d  S t a t e s  o m it te d  a p r a y e r  f o r  e je c tm e n t o f  a 
r a i l r o a d  fr om  a r ig h t - o f - w a y  a c r o s s  I n d ia n  la n d s  an d i n s t e a d  o n ly  so u g h t 
t r e s p a s s  dam ages . U n it e d  S t a t e s  v .  S o u th e rn  P a c i f i c  T ra n s p . C o .,  54 3 F .2 d  
676 , 680 n .3  (CA 9 1 9 7 6 ).

1 5 / 36 9 F> Supp. 13 59  (D .D .C . 1 9 7 3 ).
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N ati ve  Claim s S e tt le m en t A ct,  43  U .S .C . 1601 e t  s e q . , d id  n o t e x t in g u is h

dam age s a c t io n s  f o f  p re-A ct tr e s p a s s e s 'o n  la n d s occu p ie d  by n a t iv e  A la s k A s  

and th a t th e U nit ed  S t a te s  had an o b l ig a t io n  to  p r o te c t  th e  n a t iv e s *  us e 

and oc cu pa nc y o f  th e  la nd a g a in s t  th ir d  -  p arty  t r e s p a s s e s  p r io r  to  e x t in ­

gu is hm en t o f  t i t l e .  Such ac cr ued  c a u se s  o f  a c t io n  fo r  t r e s p a s s  and br ea ch

o f  f id u c ia r y  d u ty  we re  n o t , in  th e  c o u r t 's  v ie w , e x t in g u is h e d  by th e  S e t t l e -  
1 6 / . .

ment A ct.

The c o u r t ' s  d e n ia l o f  summary judg men t fo r  th e  U nit ed  S ta te s  on 

th e  ab ove i s s u e s  le d  to  th e  f i l i n g  o f  a su p p le m en ta l com p la in t by  th e  n a t iv e s  

seek in g  tr e s p a s s  da m ag es , dama ges  r e s u l t in g  from  th e  f a i l u r e  o f  th e  U nited  

S ta te s  to  p r o te c t  th e  n a t iv e s '  p o s se s so r y  i n t e r e s t s ,  an d , an ord er  r e q u ir ­

in g  th e  U nit ed  S ta te s  to  commence l i t i g a t i o n  on b e h a lf  o f  th e  n a t iv e s  to
17/

recover  tr e s p a s s  da m ag es . T h e r e a fte r , a s t ip u la t io n  and ag re em en t wa6

en te red  in to  whe re by  th e  U nited  S ta te s  agree d  to  i n s t i t u t e  l i t i g a t i o n  to

reco v er  damages fo r  tr e s p a s s e s  on n a t iv e  la n d s which  occu rred  p r io r  to  th e  
18/

S ett le m en t A ct.

2 6 / 369 F.  Su pp . a t 13 7 8 -9 .

17 / S e e , H ea ri ng  on Amendments to  th e  A la sk a N ati ve  Cla im s S e tt le m en t 
Ac t (P art  2 ) B ef ore  th e  Senate  I n te r io r  and In su la r  A f f a i r s  Comm., 94 th  
C on g. , 1st S e e s . 187  (1 9 7 5 ) . Se e a l s o ,  Edwa rdsen  v . M or to n,  36 9 F.  Supp . 
at 13 81 .

18 /  H ea ri ng  a t 1 8 7 -1 88 . The d i s t r i c t  c o u r t ,u l t im a te ly  d is m is se d  th e  
c a s e ,  h o ld in g , c o n tr a r y  to  th e  Ed wa rdsen  c o u r t ’ s v ie w , th a t  th e  S e tt le m en t 
Ac t d id  (a n d , c o n s t i t u t i o n a l l y ,  c o u ld ) e x t in g u is h  th e  t r e s p a s s  c la im s  b e in g  
p ress ed  by  th e  U nit ed  S ta te s  on  b e h a lf  o f  th e  n a t iv e s .  U nit ed  S ta te s  v .  
A tla n t ic  R ic h f ie ld  C o .,  43 5 F.  Su pp . 10 09  (D . A la sk a 1 9 7 7 ).  An appea l i s  
pe ndin g in  th e N in th  C ir c u it  Cou rt  o f  A p p ea ls .

( 1 8 /  C onti nued )
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B.

The a b i l i t y  o f  In d ia n s  to  su e  th e  U n it ed  S t a t e s  f o r  da m ag es  fo r

b re a c h  o f  t r u s t  w i l l  be in f lu e n c e d  s i g n i f i c a n t l y  by  th e  Su pr em e C o u r t 's

d e c i s io n  in  U n it e d  S t a t e s  v .  M i t c h e l l , No . 7 8 -1 7 5 6 . The C o u rt  o f  C la im s

th e r e  h e ld  t h a t  th e  U n it e d  S t a t e s  c o u ld  be  h e ld  l i a b l e  in  da m ag es  f o r  a l -  
1 9 /

le g e d  m is m an ag em en t o f  th e  I n d i a n s ' a l l o t t e d  l a n d .  I t  r u l e d  t h a t  th e

G enera l A ll o tm e n t A c t,  25 U .S .C . 331 e t  s e q . , e s t a b l i s h e d  a t r u s t  r e l a t i o n ­

s h ip  b e tw een  th e  U n it e d  S t a t e s  an d I n d ia n  a l l o t t e e s ,  a r e l a t i o n s h i p  w hi ch  

r e q u i r e d  th e  U n it e d  S t a t e s  to  man ag e an d c o n s e rv e  th e  p r o p e r ty  f o r  th e  

I n d ia n s .  F u r th e r m o re , th e  d e c l a r a t i o n  o f  t r u s t  in  th e  G e n era l A ll o tm e n t

Act  can  be  i n t e r p r e t e d  to  a ll o w  r e c o v e r y  o f  mo ney da m ag es  up on  b re a c h  o f
20/

t h a t  t r u s t .  Th e c o u r t  w en t on  to  h o ld  t h a t  28 U .S .C . 1505 (1 9 7 6 ) p ro ­

v id e d  th e  n e c e s s a r y  j u r i s d i c t i o n  an d c o n s e n t by  th e  U n it e d  S t a t e s  to  be

(1 8 / C o n ti n u e d )
*

A f te r  th e  d i s m i s s a l  in  A t l a n t i c  R i c h f i e l d , th e  I n u p ia t  Co mm unity  o f  
th e  A rc ti c  S lo p e  b ro u g h t s u i t  a g a i n s t  th e  U n it ed  S t a t e s  in  th e  C ourt  
o f  C la im s , a l l e g i n g ,  i n t e r  a l i a , t h a t  th e  U n it e d  S t a t e s  f a i l e d  to  u se  
re a s o n a b le  s k i l l  an d c a r e  in  p r o s e c u t in g  t h a t  a c t i o n .  Th e c o u r t  r e c e n t l y  
su sp ended  p ro c e e d in g s  i n  th e  c a s e .  I n u p ia t  Co mmun ity  o f  th e  A r c t i c  S lo pe  
v .  U n it ed  S t a t e s , No.  596 -7 7  ( C t .  C l . ,  f i l e d  Dec em be r 16 , 1 9 7 7 ).

1 9 / M i tc h e l l  v .  U n it e d  S t a t e s ,  591 F .2 d  13 00  ( C t .  C l.  1 9 7 9 ),  c e r t .  
g ra n te d  47  USLW 38 13  (J u n e  18 , 1 9 7 9 ).

2 0 / The G e n e ra l A ll o tm e n t A ct  d o es  n o t  say  e x p r e s s ly  t h a t  da m ag es  
a r e  r e c o v e r a b le  b u t su ch  a  re m ed y wa s de em ed  a  n e c e s s a r y  i n f e r e n c e  fr om  
th e  s t a t u t e .  591 F .2 d  a t  1302.
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su e d , s in c e  Che c la im  was on e " a r is in g  un de r th e  . . .  la w s . . .  o f  Che 
2 1 /

U nit ed  S t a t e s ,"  nam el y, th e  G en er al  A ll o tm en t A ct.

Thu s,  th re e  q u e s ti o n s  mu st be  an sw er ed  b e fo r e  a breach  o f  t r u s t

dam ages a c t io n  ca n be s u s t a in e d . The f i r s t  i s  w he th er  th e r e  i s  a s t a t u t e ,

t r e a t y ,  e x e c u t iv e  o r d e r , r e g u la t io n ,  or  ag re em en t which  e s t a b l i s h e s  a 
22/

t r u s t  r e l a t io n s h ip .  Seco nd, d oes th e  s t a t u t e ,  e i t h e r  d i r e c t l y  or  in -  

f e r e n t i a l l y ,  p rov id e fo r  mon ey damages in  th e  c a se  o f  breach  o f  th e  s t a ­

t u t e ' s  o b l ig a t io n s ?  The c o u rt in  M it c h e ll  fou nd  a t r u s t  r e la t io n s h ip ,  

w it h  dama ges  an im p li ed  rem edy fo r  b r e a ch , fl o w in g  from th e  G en er al  A l­

lo tm en t A c t.  Other  s t a t u t e s  gov ern in g  In d ia n  r e la t io n s  mu st be  ju dg ed  

on th e  b a s is  o f  th e  c r i t e r i a  o u t li n e d  in  M it c h e ll  and p o s s ib ly  t o  be

2 1 / 28  U .S .C . 1491, th e  analo gu e to  15 05  fo r  in d iv id u a l In d ia n  s u i t s  
p r o v id e s  fo r  j u r i s d i c t i o n  o f  c la im s  a g a in s t  th e U nited  S ta te s  " fo r  l i q u i ­
dat ed  or u n li q u id a te d  dama ges  in  c a s e s  n o t so undin g in  t o r t ."  S e c t io n  
15 05  has bee n  h e ld  to  a ls o  en co mpa ss  su ch  c la im s . 591 F .2 d  a t 13 02  n .1 0 .  
The cou rt in  M it c h e ll  d id  n o t r e l y  on  t h i s  gran t o f  j u r i s d i c t i o n  "bec au se  

'h e r e  th e  In d ia n s do n o t r e s t  t h e i r  c a s e  on un an ch or ed  ju d g e -c r e a te d  p r in -  
* c i p l e s  o f  f id u c ia r y  la w but p o in t t o  and r e l y  upon s p e c i f i c  l e g i s l a t i o n  

as  c r e a t in g  th e  t r u s t  r e l a t io n s h ip ."  591  F .2 d a t 1302 .

2 2 / The c o u r ts  have n o t e x p l i c i t l y  en fo rced  a t r u s t  o b l ig a t io n  fl o w ­
in g  e ls e w h e r e  th an  from t r e a t y ,  s t a t u t e s ,  r e g u la t io n s ,  e t c .  S e e , Wh ite  
v . C a li fa n o , 43 7 F.  Su pp . 543, 554 (D .S .D . 1 9 7 7 ),  a f f ’d , 581 F .2 d  697  
(CA 8 1 9 7 8 );  Donahue  v .  B u tz , 36 3 F . Su pp . 1316 (N .D . C a l.  1 9 7 3 );  Chamber s, 
J u d ic ia l  Enf or ce m en t o f  th e  F ed era l T ru w ^ ^ B esp on si b il it y  t o  I n d ia n s , 27 
S ta n . L.  Rev . 12 13  (1 9 7 5 ) . In  o th e r  w ord s,  "u na nc ho red ju d g e -c r e a te d  p r in ­
c i p l e s  o f f id u c ia r y  law " may<not be s u f f i c i e n t  by th em se lv e s  t o  c r e a te  
a j u d i c i a l l y  e n fo r c e a b le  tr uA t o b l i g a t io n  br ea ch  o f  which  wou ld  be  an sw er - 
a b le  in  dam ag es . S e e , 591 F .2 d  a t  13 02 .
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2 3 /
e la b o r a t e d  on  by  th e  Su prem e C o u r t.  T h i r d ly ,  a b a s i s  f o r  j u r i s d i c t i o n

m ust be  fo u n d . 28  U .S .C . 1491 an d 15 05  c o n s t i t u t e  c o n s e n t by  th e  U n it e d  

S t a t e s  t o  be  a n sw e ra b le  in  dam ag es  in  c la im s  a r i s i n g  u n d e r s t a t u t e s  o f

th e  U n it e d  S t a t e s .

The  Su prem e C o u r t 's  d e c i s io n  in  M i tc h e l l  w i l l  fo c u s  on  th e  q u e s ­

t i o n  w h e th e r th e  G e n era l A ll o tm e n t A ct  c a n  be s a id  to  p ro v id e  f o r  m o n e ta ry  

r e l i e f  a g a i n s t  th e  U n it ed  S t a t e s  f o r  b re a c h  o f  i t s  o b l i g a t i o n s .  The  sc ope 

o f  28  U .S .C . 1491, 1505  w i l l  a l s o  u n d o u b te d ly  be  d i s c u s s e d .  T hes e q u e s­

t i o n s  w i l l  s i g n i f i c a n t l y  a f f e c t  th e  v i a b i l i t y  o f  b re a c h  o f  t r u s t  da m ag es  

c la im s  a g a i n s t  th e  U n it e d  S t a t e s  f o r  f a i l u r e  to  f i l e  a c t i o n s  w it h in  th e  

a l l o t t e d  ti m e  p e r io d s  in  28 U .S .C . 2415.

For e x am p le , w h il e  th e  N o n in te rc o u rs e  A c t,  25 U .S .C  177, e s t a b ­

l i s h e s  a t r u s t  r e l a t i o n s h i p  b e tw ee n  th e  U n it e d  S t a t e s  an d I n d ia n s ,  does  

th e  f a i l u r e  to  f i l e  t r e s p a s s  a c t i o n s  a g a i n s t  th o s e  a l l e g e d l y  v i o l a t i n g  

4 th e  Act  c o n s t i t u t e  a b re a c h  o f  t h a t  t r u s t  a n d , i f  s o ,  i s  su ch  a b re a c h  

a n sw e ra b le  by  th e  U n it e d  S t a t e s  i n  da m ag es ? The c o u r t  in  Pas sa m aq uo dd y 

d e c l in e d  to  s p e l l  o u t th e  d u t i e s  w hic h  fl ow ed  fr om  th e  N o n in te rc o u rs e

2 3 / For i n s t a n c e ,  th e  c o u r t  i n  W his ker v .  U n it e d  S t a t e s , No . 77-1 620 
(CA 10, Ju ne 14 , 1 9 7 9 ),  6 ILR E - l , h e ld  t h a t  t h e  S o u th e rn  P a iu te  Ju dg m en t 
D i s t r i b u t i o n  A c t,  82 S t a t .  11 47  (1 9 6 7 ) , d id  n o t c r e a t e  a t r u s t  r e l a t i o n ­
s h ip  su ch  t h a t  th e  I n d ia n s  c o u ld  r e c o v e r  dam ag es  f o r  th e  a l l e g e d  f a i l u r e  
o f  th e  U n it e d  S t a t e s  to  a tt e m p t to  e n r o l l  a l l  e l i g i b l e  p e rs o n s  in  th e  
d i s t r i b u t i o n  sc hem e.
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' 2 4 /
A c t 's  t r u s t  o b l i g a t io n s ,  a lt h ou gh  th e  J u s t ic e  De pa rtm ent a p p a ren tl y 

f e l t  o b li g a te d  to  f i l e  co m pre hen si ve e je c tm e n t and dama ges  a c t io n s .

V ar io us  s t a t u t e s ,  r e g u la t io n s , agreem en ts , e . t c . ,  o th e r  th an  th e  N onin te r­

c o u rse  A c t,  are  in v o lv ed  in  th e  nu me rou s p o t e n t ia l  c la im s  id e n t i f i e d  by 
2 5 /

th e  De pa rtmen t o f  I n te r io r  as  b e in g  a f f e c t e d  by 28  U .S .C . 2415 . Th ese 

must be  ex am ined  to  dete rm in e in  ea ch  c a se  w het her  th ey  e s t a b l i s h  a tr u p t 

r e la t io n s h ip  and  w he th er  th ey  ca n be  sa id  t o  con te m p la te  money damage 

aw ards a g a in s t  th e  U nited  S ta te s  fo r  t h e ir  b r e a ch . A d d it io n a ll y , th e  th r e s ­

h o ld  q u e s ti o n  w het her  f a i lu r e  to  f i l e  s u i t  wo uld c o n s t i t u t e  a bre ac h o f 
2 6 /

w hate ver  o b l ig a t io n s  may be im po sed mu st be answ er ed .

The C o u r t' s  d e c is io n  in  M it c h e ll  may il lu m in a t e  th e s e  q u e s ti o n s  and

e n a b le  more d e f i n i t i v e  an sw er s w it h  r e s p e c t  to  th e  im pa ct  o f  th e  ru nn in g

24/ A c ti o n s  su ch  as e je ctm en t and q u ie t  t i t l e  are  n o t a f f e c te d  by 
th e  l im i t a t io n s  on  dam ages a c t io n s  in  28  U .S .C . 2415 . Are  su ch  a c t io n s 

. a  s u f f i c i e n t  f u l f i l lm e n t  o f  th e  t r u s t  d u t ie s  im po sed on th e  U nited  S ta te s? 
’  I f  n o t , i s  s e e k in g  a l e g i s l a t i v e  s o lu t io n  an a l t e r n a t iv e  means  o f  f u l f i l l ­

in g  th e  o b l ig a t io n s  im po sed  by th e  Act?

25 / S e e , H earin g , su pr a n o te  10 a t 1 2 -2 5 .

2 6 / For exam ple , wo uld  dou bts  a s  to  th e  m e r it s  o f  th e  c la im  r e l i e v e  
th e U nited  S t a te s  o f  th e  r e s p o n s ib i l i t y  fo r  f i l i n g  s u i t ?  S e e , U nit ed  
S ta te s  v .  M ason , 412 U .S . 391 (1 9 7 3 ) (u pheld  rea so n a b le  d e c is io n  by In ­
te r io r  Dep ar tm en t n o t to  c h a ll e n g e  s t a t e  ta x e s  on t r u s t  p r o p e r ty ) . Would 
th e p r e se n c e  o f  a l t e r n a t iv e  re m ed ie s a f f e c t  th e  d e c is io n  w he th er  f a i lu r e  
to  f i l e  a da mages  a c t io n  c o n s t i t u t e s  a b reach  o f  tr u s t?  The t r a d i t io n a l 
d e fe r e n c e  c o u r ts  ac co rd  to  p r o s e c u t o r ia l d is c r e t i o n  may a ls o  r e s u l t  in  
r e lu c ta n c e  t o  im po se  dam age s fo r  f a i l u r e  to  purs ue a p a r t ic u la r  aven ue 
o f  l i t i g a t i o n .  S e e , Nader  v . S axb e, 49 7 F .2 d  6 76 , 679 (CADC 19 74 ) and 
c a s e s  c i t e d  th e r e in .

. .. ,C R $ -l2
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o f  th e  s t a t u t e  o f  l im i t a t io n s  in  28  U .S .C . 2415 . Th er e wo uld  see m to  

be  l i t t l e  d o u b t,  how ever,  th a t  s u i t s  a g a in s t  th e  U nit ed  S ta te s  w ou ld ’ a t

l e a s t  be  f i l e d  i f  c la im s are not br ou gh t w it h in  th e  l im i t a t io n s  p e r io d .
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h i.

Is  th e r e  any  s ta tu t o r y  l im i t  on th e  ti m e in  whi ch  <
an In d ia n  t r ib e  or in d iv id u a l may b r in g  a c la im  a g a in s t  
a s t a t e  or  p r iv a te  in d iv id u a l fo r  la n d , m in era l or  w at er  
r i g h t s ,  or  o th er  property ?

The l im i t a t io n s  p erio d  in  28 U .S .C . 24 15  o n ly  a p p p li e s  to  dam­

ages a c t io n s  in  t o r t  or  c o n tr a c t . Thu s, th e r e  are  no l im i t a t io n s  on a c ­

t io n s  bro ugh t by  th e  Uni te d S ta te s  or  In dia n  t r ib e s  t o ,  fo r  in s ta n c e ,  q u ie t  

t i t l e  to  t r u s t  la n d s , se ek  eje ctm en t o f  t r e s p a s s e r s ,  e n jo in  v io la t io n  o f  

t r e a ty  r i g h t s ,  or  d e c la r e  w at er  r ig h t s .  T his  p r o p o s it io n  i s  ba se d on th e

p r in c ip le  th a t  " In d ia n  t i t l e  i s  a m att er  o f  fe d e r a l la w  and ca n be  e x t in -  
2 7 /

gu is h ed  o n ly  w it h  fe d e r a l c o n s e n t . . ."  To app ly  s t a t e  l im i t a t io n s  p er io d s

or  o th er  d e fe n s e s  to  c la im s  fo r  la nd  h e ld  in  t r u s t  or  p r o te c te d  by th e

U ni te d S t a te s  wo uld r e s u l t  in  a l ie n a t io n  o f  th e  la n d s p r o h ib it e d  by  fe d e r a l 
28/

la w . T h is  v ie w  i s  r e i t e r a t e d  in  th e  Dep ar tm en t o f  I n t e r io r ’ s o p in io n

on th e e f f e c t  o f  28  U .S .C . 24 15 :

I f  in d iv id u a l In d ia n s or  a t r ib e  we re  to  i n s t i t u t e  
l i t i g a t i o n ,  th ey  wo uld be  s u b je c t  to  th e  s t a t u t e  o f  
l im i t a t io n s  a p p li c a b le  to  th e  g e n e ra l p u b li c  e x cep t 
w it h  r e s p e c t  to  a c t io n s  to  q u ie t  t i t l e  to  t r u s t  or  
r e s t r i c t e d  la nds ( i f  th e  s t a t u t e  we re  p erm it te d  to  
ru n in  su ch  c a s e s  i t  wo uld  c o n f l i c t  w it h  fe d e r a l s t a ­
t u t e s  p r o h ib it in g  a l ie n a t io n  o f  In d ia n  la n d s ) .  2 9 /

2 7 /  O ne id a N ati on  v .  Co unty o f  O n eid a , 41 4 U .S . 661 , 67 0 (1 9 7 4 ) .

2 8 / S e e , N a r r a g a n se tt , su pr a a t 8 0 4 -6 .

29 /  80  I .D . 220, 2 2 1 -2 . See n o te  7 , su p r a . E ls ew here in  th e  o p in io n , 
th e  A s s o c ia te  S o l i c i t o r  s ta te d :

( 2 9 /  c o n ti n u e d )
i C R S-1 4
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T hu s,  no n- da m ag es  a c t io n s  in  th e  n a tu re  o f  q u ie t  t i t l e  to  t r u s t 

or r e s t r i c t e d  la nd o r  p ro p erty  in t e r e s t s  wo uld  n o t ap pea r to  be  su b je c t 

to  a s t a t u t e  o f  l i m i t a t i o n s .  A c ti o n s  in v o lv in g  la nd  which  has  bee n pa ­

te n te d  in  fe e  to  an I n d ia n , how ev er , may be  s u b je c t  to  s t a t e  l im it a t io n s 
3 0 /

p e r io d s .

Richa rd  C. Ehl ke  
L e g i s la t iv e  A tt orn ey

(2 9 / C onti nued )
The sc op e o f  th e  Act  [2 8 U .S .C . 24 15) i s  li m it e d  to  
a c t io n s  fo r  dam ag es . I t  th e r e fo r e  has  no e f f e c t 
w hate ver  on a c t io n s  by  th e  U nit ed  S ta te s  se e k in g  to  
e n jo in  in t e r fe r e n c e  w it h  th e  v io l a t i o n  o f  In d ia n 
t r e a t y  r ig h t s  or  o th e r  r ig h t s  gran te d  to  In d ia n s by 
fe d e r a l s t a t u t e s .  Thu s a c t io n s  to  p r o te c t  In d ia n 
h u n ti n g  and f i s h in g  r ig h t s  or to  p reven t th e  im p o si­
t io n  o f  S ta te  j u r i s d i c t i o n  over " In d ia n  countr y"  are  
u n a f fe c te d . Wate r r ig h t s  are  c o n s id e re d  to  be  r e a l 
p r o p e r ty  and t h e r e f o r e ,  an a c t io n  t o  dete rm in e  th e 
amount o f  w ate r r e se r v e d  fo r  a t r ib e  un de r W in te rs  
d o c tr in e  i s  s im il a r  to  a q u ie t  t i t l e  p ro ceed in g  and 
n ot s u b je c t  to  th e  p r o v is io n s  o f  28 U .S .C . 24 15  and 
2 4 1 6 . An a c t io n  fo r  dam ages fo r  a ta k in g  o f  In d ia n 
w ate r wo uld ap pea r to  be  s u b je c t  to  th e  Act  bu t we 
do n o t b e l i e v e  th a t  th e  ca u se  o f  a c t io n  wo uld accr ue 
u n t i l  th e r e  i s  a j u d i c i a l  d e te r m in a t io n  o f  th e  amount 
o f  w a te r  v e s te d  in  th e  t r i b e ,  p a r t ic u la r ly  in  l i g h t 
o f  28 U .S .C . 2 4 1 6 (b ) e x c lu d in g  from th e  s t a t u t e  a l l 
p e r io d s  in  which  f a c t s  m a te r ia l to  th e  r ig h t  o f  ac­
t io n  a re  n o t ,  and  r e a so n a b ly  cou ld  not b e , know n to  
th e  U nit ed  S t a t e s .  80  I .D .  a t 221.

30 /  D i l lo n  v .  A n tl er  Land C o .,  341 F . Su pp . 734 (D . M on t. 1 9 7 2 ),  a f f ’ d 
507 F.2 d 940 (CA 9 1 9 7 4 ),  c e r t ,  d e n ie d , 42 1 U .S . 99 2 (1 9 7 5 ) .
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{2414 TIT LE  28—JU DICIAR Y AND JU DICIAL  PROCEDURE Page 306

5 2414 Payment of  jud gm ent* and compromise settle* 
me nu

Payment of final judgments rendered by a 
dis tric t court against the United States shall be 
made on settlements by the General Account­
ing Office . Payment of final  judgments ren­
dered by a State or foreign cour t or tribuna l 
against the United States, or against its agen­
cies or off icia ls upon obligations  or  liab ilit ies  of 
the United States, sha ll be made on settlements 
by the General Accounting Office aft er  ce rt if i­
cation by the Attorney General that  i t is in  the 
interest  of the United States to pay the  same.

Whenever the At tor ney General determines 
that  no appeal shall be taken from a judgment  
or that  no fu rthe r review will be sought from a 
decision a ffirming the same, he shall so ce rti fy 
and the judgment sha ll be deemed fin al.

Except as otherwise provided by law. compro­
mise settlements of claims referred to  the  At­
torney General for defense o f Imm inen t lit iga­
tion  or suits against the United States, or 
against its  agencies or officia ls upon ob ligations 
or liab ilities of the Uni ted States, made by the 
Attorn ey General or any person authorized by 
him. shall be settled and paid in a manner s imi­
lar  to judgments in like  causes and appropri ­
ations or funds available fo r the paymen t of 
such judgments are hereby made available fo r 
the payment o f such compromise se ttlements. 
(June 25. 1948, ch. 646, 62 Stat. 974; Aug. 30. 
1961. Pub. L. 87-187, § 1. 75 Stat. 415.)

H istorica l  and  Rev is io n  N otes

Based on section 228 of  ti tl e  31. U.S.C., 1940 ed.. 
Money and Finance (Feb. 18. 1904. ch. 160. {  1. 33 S tat.  
41; June 10. 1921, ch. 18. {  304, 42 SUt . 24).

Simi lar  provis ions of  sect ion 228 of ti tl e  31. U.S.C.. 
1940 ed.. rela ting to  judgments of the co ur t of  claim s 
are incorporated in section 2517 of  th is tit le .

The  second paragraph  was added to make c lear th at 
the payment of  Judgments no t appealed may be expe­
dited  by c ertificate  to  tha t effect.

Changes were made in phraseology .

A men dm en ts  . * -
1961—Pub. L. 87-187 prov ided  fo r paym ent of  fin al  

Judgments rendered by  a Sta te or  foreig n cour t 
against  the  United States.  Its agencies o r of fic ial s and 
compromise settlements and sub stituted "an d com pro­
mise set tlem ents" fo r "ag ain st the  Un ited Sta tes " in 
the  section catchline .

Cro ss  References

Appropria tion s fo r paym ents of  judgments against  
the  Un ited  States, comp uta tion of interes t time, see 
section 724a of T it le  31. Money  and Finance.

Section  Referred  to  in  Othe r Section s

Th is  section is referred to  in section 2412 of  th is 
tit le ; ti tle  16 sections 79g. 460bb-2; ti tle  31 section 
724a; ti tle  42 section 418

{2415. Time fo r commencing actions bro ught by the 
Uni ted States

(a) Subject to the provisions of  section 2416 
of this tit le , and except as o therwise provided 
by Congress, every action fo r money damages 
brough t by the Uni ted States or an off ice r or 
agency thereof which is founded upon any con­
tra ct  express or imp lied in law or fact,  sha ll be 
barred unless the com plaint is filed w ith in  six 
years after the right o f action accrues or wi th in 
one year afte r fin al  decisions have been ren­

dered in applicable admin istra tive  proceedings 
required by contract or by law. whichever is 
later:  Provided, Th at  in the event of later par­
tia l payment or writ ten acknowledgment of 
debt, the rig ht  of action shall be deemed to 
accrue again at the  time of each such payment 
or acknowledgment: Provided fur the r. That an 
action for  money damages brought by the 
United States for  or on behal f of a recognized 
tribe,  band or group of Amer ican Indians shall 
not  be barred unless the  compla int is filed  more 
than  six years and ninety  days aft er  the right 
of action accrued: Provided fur the r, That an 
action fo r money damages which accrued on 
the date of enactment o f th is Act in accordance 
wi th subsection <g) brough t by the United 
States for  or on behalf of a recognized tribe, 
band, or group of American  Indians, or on 
beha lf of an individual Ind ian  whose land is 
held in tru st or rest ricted status, shall  not  be 
barred unless the complaint is filed more than 
eleven years after the righ t o f action accrued or 
more than two years a fte r a final  decision has 
been rendered in applicable administrative pro­
ceedings required by con tract or by law. which­
ever is later.

(b) Subjec t to the provis ions of  section 2416 
of this tit le , and except as otherwise provided 
by Congress, every action fo r money damages 
brough t by the United States or an officer  or 
agency thereof which is founded upon a tor t 
sha ll be barred unless the  com plaint is filed 
with in three years after the  r ig ht o f action f irst  
accrues: Provided, Th at  an action to recover 
damages resulting from  a tresspass on lands of 
the United States; an action to recover damages 
resulting from fire to such lands; an action to 
recover fo r diversion of money paid under a 
grant program; and an action fo r conversion of 
proper ty of the United States may be brought 
with in six years aft er  the  right of action ac­
crues, except that  such actions for or on behalf '• 
of a recognized t ribe , band or group of Ameri- ' 
can Ind ians, including  actions rela ting  to allots _ 
ted tru st  or restricted Ind ian  lands, may be ’ 
brough t within  six years and ninety  days after i 
the rig ht  of  action accrues, except th at such ac- ' 
tions fo r or on behalf of a recognized tribe, 1 
band, or group of American Indians, including • 
actions relating to allo tted tru st  or restricted 
Indian lands, or on behalf of an individual 
Ind ian whose land is held in tru st  or restricted . 
status which accrued on the  date of enactment 
of this Act in accordance with  subsection (g) 
may be brought  with in eleven years after the 
rig ht  of action accrues.

(c) Noth ing herein shall be deemed to lim it £
the time for  br inging an action to establish the 
tit le  to, or rig ht  of  possession of, real or person­
al property . ' ..

(d) Subject to the  provis ions of section 2416 
of thi s tit le  and except as otherwise provided 
by Congress, every action fo r the  recovery of_£ 
money erroneously paid to or on behalf of any • 
civ ilian  employee of any agency of the Uni ted1 
States or  to or on behalf of  any member or de- ’ 
pendent of any member of the  uniformed ser-;, 
vices of the United States, inciden t to the em-,; 
ployment or services of  such employee or 
member, shall be barred unless the  complaint to 
filed wi thin six years af te r the  rig ht  of action 
accrues: Provided, Th at  in the  event of later.
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partial payment or written  acknowledgment of 
debt, the righ t of action shall be deemed to 
accrue again at the time of each such payment 
or acknowledgment.

<e) In the event that  any action to which this 
section applies is timely broug ht and is there­
after dismissed without prejudice, the  action 
may be recommenced within one year after  
uch dismissal, regardless of whether the  action 

would otherwise t hen be barre d by this section. 
In any action so recommenced the  defendant 
shall n ot be barred from interposing any claim 
which would not  have been barred in the origi­
nal action.

<f) The provisions of this section shall not 
prevent t he assertion, in an action against the 
United States  or an officer or agency thereof, 
of any claim of the  United State s or an officer 
or agency t hereof against an opposing party, a 
co-party, or a third  party  tha t arises o ut of t he 
transaction or occurrence that  is the  subject 
matter of the opposing p arty ’s claim. A claim of 
the United S tates  or an officer or agency the re­
of th at does not arise out of th e transac tion or 
occurrence th at is the  subject matter  of the  op­
posing party 's claim may. if time-barred, be as­
serted only by way of offset and may be al­
lowed in an amount  not to exceed the  amount 
of the opposing party's  recovery.

(g) Any right of action subject to the provi­
sions of this section which accrued prior to the  
date of enactment of this Act shall, for pur­
poses of this section, be deemed to have ac­
crued on the date of enactment of this Act.

(h ) Nothing in this Act shall apply to actions 
ught under the Internal  Revenue Code or 
dental to the collection of taxes imposed by

the United States.
(Added Pub. L. 89-505, §1, July 18, 1966, 80 
Stat. 304. and amended Pub. L. 92-353, July 18. 
1972. 86 S tat. 499; Pub. L. 92-485, Oct. 13, 1972, 
86 Stat. 803.)

R eferences in  T ext

The date of  ena ctm ent of  th is  Act. re ferre d to  in 
•ubsecs. (a). (b). and (g), means the date of  ena ctm ent 
of Pub. L  89-505, wh ich  was approved on Ju ly  18, 
1966.

This Act. referred to  in subsec. (h i.  means Pub. L  
*9-505. w hich enacted th is  sect ion and sect ion 2416 of  
this  t itl e.  For comple te class ification of  th is  A ct  to the  
Code, see Tables volume.

Amendments

1972—Subsec. (al . Pub. L. 92-485, J 1(a). added fu r­
ther proviso re lat ing to actions  fo r money damages 
brought by the  Un ited  States  fo r or on beha lf of  a rec- 
oentzed trib e, band, or  group of  American Ind ians, or 
on behalf  o f an Ind ividual Indian  whose land is h eld  in 
“ ^ t  or restricted status.

Pub. L. 92-353. } 1(a), added prov iso th a t an act ion  
or money damages b roug ht  by the  Un ited  States on 

oehaif of American Ind ians shall  no t be barred unless 
c com pla int is file d more than  six years and nin ety

“ a y  l it e r  th e righ t of  ac tion  accrued.
!C. (b). Pub. L  92-485, } Kb ), added except ion

kJ, actions fo r or on be ha lf of  a recognized
o«. band, or group of  American Ind ians, inc lud ing 
ons relating  to al lot ted trust or res tric ted  Indian  

la h i '  ° r  o n  beh alf of  an indiv idua l India n whose land
old in t rust  or  re str icte d status.

Uo  92-353, } 1(b). increased the  period of  l im ita - 
s l*  years and nin ety days fo r actions brou gh t 

,e Uni ted States under the subsection fo r or on 
of Amer ican  Ind ians .

Section  R efer eed  to  in  Other  Sect ion s 
Thi s section  is re ferre d to  in  section  2416 of  th is 

tit le .

§2416 . Time for commencing  acti ons  brought "by the 
United States—Ex clusions

For the  purpose of computing the  limitations  
periods established in section 2415. there shall 
be excluded all periods during  which—

(a ) the  defendant or the  res is outside the
United States , its terri torie s and possessions, 
the  Distric t of Columbia, or the  Common­
wealth of Pu erto  Rico; or

(b ) the  defen dant  is exempt from legal p ro­
cess because of infancy, m ental incompetence, 
diplomatic immunity, or f or any o the r reason; 
or

(c)  facts  materia l to the  righ t of action are 
not known and reasonably  could not be 
known by an official of the  United States 
charged with the  responsibility  to act in the 
circumstances; or

(d ) the  United States is in a s tate  of war de­
clared pursua nt to article I. section 8, of the 
Const itutio n of the  United States .

(Added Pub. L. 89-505, § 1. July  18, 1966. 80 
Stat. 305.)

Section  R eferred  to  in  Oth er  Sect ion s 
Th is  sec tion  is re ferre d to  in  sec tion  2415 o f th is 

tit le .

CHAPTER 163—FINES, PENALTIES AND  
FORFEITURES

Sec.
2461. Mode of  recovery.
2462. Time fo r com mencing proceedings.
2463. Pr op er ty  taken under revenue law  no t replevia-

ble.
2464. Se cu rity;  specia l bond.
2465. Retu rn  o f prop er ty  to  claiman t; ce rti fic at e of

reasonable cause; lia b il it y  fo r wrong fu l sei­
zure.

§ 2461. Mode of  recovery
(a ) Whenever a civil fine, pena lty or precun- 

iary f orfei ture is prescribed for the  violation of 
an Act of Congress witho ut specifying the  mode 
of recovery or enforce ment there of, it may be 
recovered in a civil action.

(b)  Unless otherwise provided by Act of Con­
gress, whenever a forfei ture of prope rty is pre­
scribed as a penalty for violation of an Act of 
Congress and the  seizure takes place on the 
high seas or on navigable w aters within the  ad­
miralty and maritime  jurisdict ion of the United 
States, such forfe iture  may be enforced by libel 
in admira lty but  in cases of seizures on land  the 
forfeiture  may be enforced by a proceeding by 
libel which shall conform as near  as may be to 
proceedings in adm iralty.
(Jun e 25. 1948, ch. 646, 62 Sta t. 974.)

H isto rica l and R evi sion  Note s 
Subsect ion (a) was draf ted to  c la ri fy  a serious am bi­

gu ity  in ex ist ing law  and is based upon ru lin gs  of  the 
Supreme Co urt . Numerous sections in  the Un ited 
States Code prescr ibe civi l fines, pen alties,  and pre- 
cuniary fo rfei tu re s fo r violat ion of  ce rta in sections 
w ith ou t spec ify ing  the mode o f recove ry or enforce ­
me nt the reof.  See. fo r exam ple,  sect ion  567 o f ti tl e  12. 
U.S.C., 1940 ed.. Bank s and Bank ing , sec tion  64 o f ti tl e  
14. U.S.C., 1940 ed.. Coas t Gu ard, and section  180 of
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Senator Melcher . The hea ring record  will remain open throug h 
the balance  of the month  for  any fu rth er  wri tten  testim ony th at  «.
people would like to have included in th is record.

The committee is adjourne d.
[Wh ereupon,  at  4 :20 p.m., the h ear ing  was adjourned .]
[The following  material was received for  inclusion in the reco rd:]

i-------------
STATEMENT BY W. RICHARD WEST, JR .

ON BEHALF OF THE PUEBLO OF LAGUNA OF NEW MEXICO 
BEFORE THE SENATE SELECT COMMITTEE ON INDIAN AFFAIRS 
DURING OVERSIGHT HEARINGS CONCERNING 28 U .S .C . §2 41 5

Mr. C ha ir m an  an d  m em be rs  o f  t h e  C o m m it te e , my name  i s  

W. R ic h a rd  W es t,  and  I  am a me mb er o f  t h e  f i r m  o f  o f  F r i e d ,  F ra n k  

H a r r i s ,  S h r i v e r  an d Kam pe lm an , w h ic h  s e r v e s  a s  W ash in g to n , D .C .

C o u n se l t o  t h e  P u e b lo  o f  L ag una o f  New M ex ic o . I  a p p r e c i a t e  th e  

o p p o r t u n i t y  t o  o f f e r  te s t im o n y  on b e h a l f  o f  t h e  P u e b lo  o f  L ag una 

i n  s u p p o r t  o f  an  e x te n s io n  o f  t h e  s t a t u t e  o f  l i m i t a t i o n s  i n  28 

U .S .C . §§2415 an d  2416 . My p r e s e n t a t i o n  w i l l  f o c u s  on q u e s t io n s  

an d i s s u e s  w h ic h  a r e  o f  p a r t i c u l a r  c o n c e rn  t o  t h e  P u e b lo .

The  P u e b lo  o f  L ag una r e a l i z e s  t h a t  C o n g re ss  h a s  b e e n  a sk e d  

t o  e x te n d  t h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  I n d ia n  c la im s  on  tw o p r e ­

v io u s  o c c a s i o n s .  I t  i s  n o t  w i th o u t  g r e a t  u rg e n c y , t h e r e f o r e ,  t h a t  

t h e  P u e b lo  a p p e a l s  t o  you t o  c o n s id e r  t h e  m e r i t s  o f  a f u r t h e r  e x te n ­

s i o n .

Th e P u e b lo  o f  L ag una f e e l s  t h a t  a f i v e - y e a r  e x te n s io n  o f  th e  

c u r r e n t  d e a d l i n e  o f  A p r i l  1 , 19 80  i s  a  r e a s o n a b le  r e q u e s t  i n  l i g h t  

o f  t h e  n a tu r e  and  num be r o f  i t s  c la im s  w h ic h  a r e  s t i l l  o u t s t a n d i n g .

The  B u re au  o f  I n d ia n  A f f a i r s ,  t h e  D e p a rtm en t o f  J u s t i c e ,  and  t h e  

S o l i c i t o r  G e n e r a l 's  o f f i c e  o n ly  r e c e n t l y  h av e  b e en  a b le  t o  d e a l  

a d e q u a te ly  w i th  th e  p r o c e s s in g  o f  t h e s e  c la im s .

1
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Statement by W. Richard West, Jr. 
Page 2.

At this time the various government agencies are working 
in coordination with the Pueblo. No party, however, expects com­
pletion of the task of identifying and filing all valid claims 
prior to the upcoming deadline. The five-year extension, in our 
view, is a realistic request in light of the number of personnel 
currently assigned to the task, the present funding level, and the 
unique problems in developing the claims of the Pueblo.

The difficulty in meeting the deadline of April 1, 1980 is 
especially great for the Pueblo of Laguna because the vast majority 
of its claims derive from boundary disputes. These disputes, in 
turn, frequently have their roots in Mexican and Spanish law, and 
will require sophisticated archival research. At this time neither 
the Pueblo nor the Bureau of Indian Affairs is equipped to handle 
this research.

The Pueblo has contracted with the Bureau of Indian Affairs 
to conduct its own initial investigations. The committee established 
by the Pueblo submitted some 28 claims to the Field Solicitor's 
office in September, 1979 and since that time the Bureau has taken 
action on only five of the claims. The delay in this process is, 
again, due primarily to the fact that the Bureau does not have an 
expertise in Spanish and Mexican law, nor the personnel trained to 
do the archival research in order to expedite the process.

<
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Statement by W. Richard West, Jr.
Page 3.

>

At the present time the Field Solicitor's office for the 
Albuquerque area believes that as many as 100 unidentified claims 
may exist which deserve review and without an extension of time, 
sufficient financial resources, and qualified personnel, this job 
cannot be done adequately. Thus, the Pueblo cannot emphasize 
enough the importance of a firm financial commitment to the task 
of researching these claims. Additional time without the necessary 
funds to hire qualified researchers and to carry out these very 
complex investigations will frustrate the purpose of the extension, 
and for that matter, the purpose of the original statute of limita­
tions placed on Indian claims as established in the 1966 Act.

The Pueblo urges this Committee to solicit testimony from the 
various federal agencies charged with the responsibility to file 
these claims in order to ascertain the level of funding that would 
be required to meet the government's obligation.

We would like to bring a final point to the Committee's atten­
tion. The Pueblo of Laguna supports an extension of the statute of 
limitations for contract claims as well as tort claims. The Pueblo 
asks that Congress not foreclose the opportunity to find, through 
these renewed investigations, valid contract claims which have not 
yet surfaced. Although this Committee has heard testimony to the 
effect that an extension is not needed for contract claims because 
they do not exist or are de minimus, the Pueblo feels that valid

r



Statement by W. Richard West, Jr. 
Page 4.

claims which have not been investigated due to a lack of 
resources should not be foreclosed prior to the final dead­
line established by Congress on other claims.

I again would like to thank this Committee for granting me 
the opportunity to comment on the need for an extension of the 
statute of limitations in 28 U.S.C. §§2415 and 2416. On behalf 
of the Pueblo of Laguna, I respectfully urge the Committee to 
support a five-year extension of the present deadline, and to 
authorize an appropriation of sufficient funds to realize the 
goal of filing all meritorious claims.
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STATEMENT OF REID PEYTON CHAMBERS 
BEFORE THE SENATE SELECT COMMITTEE ON INDIAN AFFAIRS 

REGARDING EXTENSION OF THE STATUTE OF LIMITATIONS *
FOR CLAIMS BROUGHT BY THE UNITED STATES 

ON BEHALF OF INDIAN TRIBES

December 17, 1979

My name is Reid Peyton Chambers. I am an atto rney in private practic e

here in Washin gton. I r epresent the Standing Rock Sioux Tribe of North and

South Dakota, the Assinibo ine and Sioux Tribes of th e Fort Peck Indian Reserva­

tion  in Montana,  the Shoshone Tribe of  the Wind River Indian Reserva tion in

Wyoming and the Houlton Band of Mal ise et Indians in Ma ine . These tribes are

al l serio us ly impacted by the running of the st at ut e.  The Tribes believe tha t

at a minimum, the sta tute of lim ita tions in 28 U .S .C . 2415 must be extended.

More ba si ca lly , under current cir cu ms tan ces, we submit tha t the sta tut e of

lim itat ions should not be applied  at al l to bar actions brough t by the United

Sta tes  as  tru ste e for the Ind ian s.

The need for c ong ressional  ac tion on this problem beg ins  with the  Act 
1 /

of July 18, 1966, which for the fir st  time es tab lis he d a sta tu te of limitat ions

upon certa in act ions commenced by the United  Sta tes seeking money damages

ag ain st private pe rso ns . The most important cla im s, for our purposes,

covered  by the sta tut e were ac tio ns  to recover damages for tres pa ss  to lands

of the United States and for conversion  of proper ty of the United  St ates . The

original period of thi s sta tut e was six  years. And while the st at ut e’s inte nt

1/ Public Law 89- 505 , 80 Sta t. 304,  28 U .S .C . 2415.

$

*
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w as  to  su b je c t th e U ni te d S ta te s to  a st a tu te  of  li m it a ti ons wh en  su in g to

p ro te ct it s  own pr op er ty  in te re s ts , the 1966 Act a ls o  p e rt a in s to  tr e s p a s s  to

tr u st  or  re s tr ic te d  In di an  la n d s .

Th is ap p li ca ti o n  of  th e s ta tu te  to  In di an  c la im s wen t unnoti ce d  by  th e

In te ri or an d Ju s ti ce  D ep ar tm en ts  and by In di an  tr ib e s  an d th eir  la w yer s u n ti l

th e s ix -y e a r  pe riod  w as  nearl y  up . The n,  a t th e la s t mom en t, In di an  g ro ups,  

w ith In te ri or Dep ar tm en t su p port , p re se n te d  th e prob lem to  C o n g re ss , an d 

C ongre ss  exte nded  th e s ta tu te  fo r five  ad d it io n a l y e a rs . In 1977, th e s ta tu te

w as  agai n  ex te nded  a n d , u n le ss  fu rther  am en de d w il l ex pir e on April 1, 1980.

In 1972 an d agai n  in  1977 , it  w as  ho pe d th a t ex te n si o n s wo uld  pr ov id e 

su ff ic ie n t tim e to  in v es ti g a te  an d br in g a ll  h is to ri c  c la im s for tr e s p a s s  to  

In di an  la n d s . Thi s ho pe  has  go ne  un fu lf il le d . W hi le  ma ny  a c ti o n s  ha ve  be en

fil e d , many o th er s ha ve  n o t,  an d th er e is  s t i ll  a v a s t nu mber of  c la im s

re m ai ni ng  to  be  in v e s ti g a te d , or a s yet  u n d is co v ere d . I se rv ed  a s  A ss oc ia te  

S o li ci to r for In di an  Af fa irs  a t th e In te ri or Dep ar tm en t from 1973 to  1976 , an d

I accep t the cen su re  du e fo r my pa rt  in  th e fa il u re  of  th e Gov er nm en t to  

id en ti fy  an d p ro se cu te  a ll  th e se  po te n ti a l c la im s . The pr ob le m , I su bm it , is

not sim pl y in su ff ic ie n t tim e -  it  is  th e ex trem e la ck  of  re so u rc es to  se rv ic e

th e  im men se  n e e d s , le ga l an d o th erw is e , of Am eri can In d ia n s .

The U ni ted S ta te s a s  tr u s te e  for th e T ri b es,  has  th e re sp o n sib il it y  for

m an ag in g, co nse rv in g  an d pro te cti ng  a ll  tr u s t la nds an d re so u rc e s from  ou ts id e  

encr oach m ent.  But th e tr u st ee  has c le a rl y  no t dev ote d  su ff ic ie n t le g a l re so urc es

56 -451  0 - 8 0 - 2 2



334

to  fu lf il l it s  re sp o n s ib il it y . Ove r th e  la s t  d e c a d e s , a s In dia ns lo ok ed  to the

court s to  p ro te ct th ei r r ig h ts , In di an  li ti g a ti o n  has ri ghtly  m u lt ip li ed . Th ere  fc

ar e si x  d iv is io n s in th e In te ri or S o li c it o r' s  off ic e in  W as hin gto n -  th e In di an

D iv is io n  is  the sm a ll e st  no w, a s  it  w as  in 1972, al th ough it  handle s a la rg er
2 /  ►

c ase lo ad  (both  quan ti ta ti v e ly  an d su re ly  in  te rm s of  th e  nat ure  of  it s  case s)

th an  mos t oth er  D iv is io n s.  The  se c ti o n  in th e Ju st ic e  Dep ar tm en t re sp o n si b le

fo r pro se cu ti ng  th e se  c a s e s  ha s fa r fewer  la w yer s th an  an oth er  Ju st ic e  se c ti on  

cha rg ed  w ith def en di ng  th e Uni ted S ta te s in th e In di an  C la im s Com m ission  c a se s

a g a in s t th e In d ia ns .

In ad d it io n , th er e  is  fr eq uent confl ic t an d co m pet it io n for nat ura l

re so u rc e s w ithi n th e In te ri or an d Ju s ti ce  D ep ar tm en ts  bet w ee n In d ia ns and

a g en c ie s  li ke th e Bu rea u of  R ec la m at io n , Bureau of Lan d M an ag em en t,  Fore st

S e rv ic e , Army Co rps of  E ngin eer s,  an d F is h  an d W ildli fe  S e rv ic e . A gre at

dea l of la w y ers ' tim e is  dev ote d to  adm in is tr at iv e  c o n tr o v e rs ie s , an d it  is

oft en  no ea sy  m at te r for  tr ib e s or  for th eir  ad v o ca te s w ithi n th e Go ve rnmen t

to  ge t con tr overs ia l c a s e s  fi le d . Le ga l ma np ow er  in  th e S o li c it o r' s  Off ice 

an d Ju s ti ce  Dep ar tm en t ha s be en  in su ff ic ie n t to  mee t a ll  th ese  needs -  bo th

in  W as hin gto n and in  In di an  countr y . The same is  tr ue of  th e  Burea u of In di an

A ff air s.  The Trib es  fe ar th a t th e se  di re  sh o rt ages of  man po wer  an d ot he r

re so u rc e s  w il l co n ti nue .

1 / M an y of  it s  c a s e s ,  in volv in g a s  th ey  do th e pro te ction  of  natu ra l re so u rce s , 
e n ta il  pro tr ac te d  an d h ig hly  con tr o v ers ia l li ti g a ti o n  to  ad ju d ic a te  w at er  ri gh ts  
(a s a t Pyram id Lak e whe re  we su ed  14 ,000  d e fe n d an ts ),  or  hu nt ing an d fi sh in g 
ri gh ts  (a s in th e major  Uni ted S ta te s v . W as hin gto n c a se  fi n a ll y  r eso lv ed  la s t 
Ju ly  by  the Sup rem e C ourt ).

- 3 -
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W hile  fe dera l re so ur ce s have bee n li m it e d , the ta sk  re qu ire d is  m as -

’ s iv e . To as su re  th a t a ll  va lid  cl a im s are  bro ught,  re se rv ation lands mu st be

surv eye d, tr ac t by tr a c t,  to  d is cover un la w fu l en croa ch men ts . A e ria l ph oto ­

grap hs  sh ou ld  be com pared  w ith  se ction lin e s  and  metes and bo unds  descrip­

ti o n s . In  a d d it io n , fe dera l ag en cies  have in  th e ir  poss ess ion (g enera lly  deep 

in  a rc h iv a l vau lts  around  the  coun try ) the paper s,  reco rd s and  ac co un ts

co nc er ning  In dia n tr u s t pro perty. These  must be se arched, and the v a li d it y

o f each  e x is ti n g  land  use on In dia n re se rv ations sh ou ld  be ana ly zed. On the

Stan ding  Rock R ese rv atio n, fo r exa m ple , ove r 3,0 00 a llo tm ents  were made

after the  op en ing of  the re serv a tion . From 1910 to  1921 se ve ra l hundred

a llo tt e es  we re  il le g a ll y  fo rced to  take  fee pa tents w ithou t consent.  The

re co rd s o f a ll  the Rese rv atio n 's  a llo tm ents  mu st now be re vi ew ed  to  de term ine

where  va li d  tres pass  c la im s e x is t fo llo w in g  a fo rc ed pa te n t.  The ta sk  has

bee n ren de red a ll  the  more d if f ic u lt  because the reco rd s are no t lo cate d at

Sta nd ing  Roc k,  bu t have bee n di sp ers ed to  va rious oth er  BIA o ff ic e s . I t  is

certa in  th at the se ar ch ing of  reco rd s w il l tu rn  up  m ajo r,  v a li d  c la im s.

Se ve ra l ye ars ago attorn eys  fo r the Nativ e Am er ica n Righ ts  Fund in  re searc h­

ing 19th centu ry  documen ts happened to  d is cove r an in v a lid  ra il ro ad  r ig h t-o f-

way  ac ross  the W alk er R iver  Re se rvat ion in  Nev ad a.  The Unite d State s and

the  Tr ibe brou gh t su it  aga in st the  ra ilw a y , and w ith  a fa vo ra ble  dec is io n  by  

the co urt  o f appea ls , the  Tr ibe stan ds  to  re co ve r a substa n tia l sum. The

t it le  to  ev er y r ig h t- o f- w a y  gr an t in  In d ia n co untry sh ou ld  be s im ila rl y  se arched  

and repo rte d to  the tr ib es  and  th e ir  a ttorn eys  be fore  an y st a tu te  o f lim it a ti o n s

is  im po se d.
-*+ -
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Th ere ar e doub tl ess  hu nd re ds  of en cr oac hm en ts  in In di an  co untry as

ye t und is covere d . It is  th e re sp o n sib il it y  of  th e U ni te d S ta te s to  unc ov er  K

th e se  c la im s , no tif y th e tr ib e s of  th e ir  e x is te n c e , an d br in g li ti g a ti o n  if

n e c e ssa ry . Fa ilu re  to  do  so  be fo re  th e  exp ir a ti on  of  a s ta tu te  of  li m it a ti ons

co ul d su b je c t th e U ni ted S ta te s to  m as si ve  li a b il it y  fo r fa il u re  to  br in g val id

c la im s for it s  In di an  b e n e fic ia r ie s . In an y e v en t,  th e In dia ns sh ou ld  no t be

p en ali zed  an d lo se  th e ir  pr op er ty  ri g h ts  b ecau se  th e tr u s te e  di d no t know wha t

pro pe rty it  m an ag es  an d wha t c la im s it  h a s , or b ecau se  no ac ti on  is  ta ken by

th e  tr u s te e  to  le ar n an d pro se cu te  th e ir  ri g h ts .

We su ggest  th a t a s ta tu te  of  li m it a ti ons ag a in s t th e U ni te d S ta te s is

em in ently  re as onable  whe re  on ly  th e pr op er ty  of  th e U nited  S ta te s is  in vo lv ed ,

an d th e  Uni ted S ta te s w ith  a ll  of i ts  re so u rc es has s le p t on it s  r ig h ts . Th at

is  no t th e  si tu ati o n  h e re . The U nited  S ta te s is  tr u s te e  fo r In di an  pr op er ty

r ig h ts . The U ni ted S ta te s m an ag es  an d ad m in is te rs  th e p ro pert y . But th e

tr u s te e  has no in ve nt or y of  th e pro per ty  it  m an ages , re se rv a ti o n -b y -r e se rv a ti o n

an d t ra c t- b y - t ra c t , or  of the u se  of  th is  pro per ty . It has  nev er  re port ed  a ll

p o ss ib le  re as onab le  cl ai m s to  it s  tr u st  b e n e fic ia r ie s . A s ta tu te  of  li m it a tions

in  th e se  c ir cum st an ces  sh if ts  th e lo ss  from  pri vat e tr e s p a s se rs  to  th e In dia ns

whe re  th e In dia ns ha ve  nev er  bee n fu lly  inf orme d by  th e ir  tr u s te e . Th at th e

tr u s te e  ha s no t had su ff ic ie n t manpo wer  or  re so u rc e s  does  no t d im in is h th e

u n fa ir n e ss  of ma king  th e In dia ns bea r th is  lo s s .

- 5 -
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To be  su re , it  is  p o ss ib le  th at  a ll  of  the a c ti o n s  n e ce ssa ry  to  inform

In dia ns of th ei r c la im s co uld be  ta ken  by th e U ni te d S ta te s du rin g a fi xe d 

pe riod  of  tim e if th e st a tu te  were ex te nded  to  ano th er se t d ead li n e . But giv en  

th e o th er  need s an d p ri o ri ti es fa ci ng Am erica n In d ia ns in  th e im m ed ia te  fu tu re , 

th e Tribe s q u est io n  th e w isdo m  of  ha vi ng  a s ta tu te  of li m it a ti ons app li ed  a t 

a ll  to  c la im s re gar din g In di an  tr u st  pr op er ty  an d of  u ti li z in g  th e la rg e am ou nt  

of  re so u rc es th a t wo uld  be  n e c e ssa ry  to  make a co m pl et e p a rc e l- b y -p a rc e l 

in ven to ry  of  a ll  u se s  of  tr u st  la nds on In di an  re se rv a ti o n s , an d re po rt  the 

fi ndin gs of su ch  an  in ven to ry  to  th e tr ib es an d to  C o n g re ss . For th is  re aso n , 

th e  Tribe s wo uld pr ef er  an  am en dm en t ho ld ing th e  s ta tu te  in app li cab le  to 

In d ia ns ov er  ano th er lim ited  e x te n s io n . It  goes w itho ut  sa y in g , how ev er , 

th at  th e Trib es  wou ld  g re a tl y  pre fe r a fixe d ex te n si o n  to  th e runn in g of  th e

s ta tu te  on April 1, 1980.
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An Ac t to  amend 28 U .S .C . 8 2415 to  pr ov ide th a t the 
sta tu te  of lim it a ti o n s  sha ll  no t app ly  to  certa in  

act io ns br ou gh t by the  Unite d States  
on beha lf  o f In dia ns

Be i t  en ac ted by  the Sen ate and House of  Rep re se nt at ives  o f the  
United States  of Am erica in Con gres s asse m ble d. That section 2415 o f t it le  28 , 
Un ited States  Cod e,  is  amended as fo ll o w s .

82415. Time fo r comm encin g actions brou gh t by  the United S ta te s.

(a) * * * "P ro vide d fu rt he r,  th a t not hing  in  th is  act sha ll bar 
an action  fo r money damages  w h ic h  ac crue d on or  be fore  the  da te o f en ac tm en t 
o f th is  Act  in  ac co rdan ce  w ith  subse ct io n (g) brou gh t by the Unite d State s fo r 
or  on behalf  of  a re co gn ized  t r ib e , band or gro up of Am er ica n In d ia ns , or on 
behalf  o f an in d iv id u a l In dia n wh ose land  is  in  tr us t or re s tr ic te d  s ta tu s ."

(b) * * * "P ro vide d fu rther,  th a t no th ing in  th is  act sha ll bar 
an action  fo r money dam ages w h ic h  ac crue d on or  be fore  the da te o f en ac tm en t 
o f th is  Ac t in  ac co rdan ce  w ith  su bse ctio n (g) brou gh t by the United States  fo r 
or  on behalf  of a re co gn ized  tr ib e , ban d or  grou p o f Am er ica n In d ia ns , or on 
beha lf  of  an in d iv id u a l In dian  wh ose land  is  in  tr us t or  re s tr ic te d  s ta tu s ."
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NATIONAL TRIBAL CHAIRMEN'S 
ASSOCIATION

Suite 20 7 1701 Pennsylvania Avenue, N.W. Washington, D.C . 20 00 6
202 - 343 9484

December 17, 1979

RFCT DEC ’  r J979

Honorable Senator Melcher 
Senate Select Committee on 
Indian Affairs 

Suite 6313
Dirksen Senate Office Building 
Washington, D. C 20510

Dear Senator Melcher:

On behalf of the National Tribal Chairmen's Association, we wish 
to express our concern in regard to the 2415 Statute of Limitations 
on Indian Claims. Many tribes in our land will find it impossible to 
identify and develop such claims by April 1, 1980. Indian tribes are 
being forced to abandon leglmate claims because the Bureau of Indian 
Affairs does not have the capacity to develop all of the law suits 
that should receive hearings.

We urge you and your colleagues to repeal 2415 and provide Indian 
people with continued opportunity to redress by legal action to correct 
some of the historic wrongs to which they have been subjected.

Your consideration of this matter will be sincerely appreciated.

*
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lU Mtll LUMMI INDIAN BUSINESS COUNCIL
2616 KWINA ROAD. BELLINGHAM, WASHINGTON 98225 206/734-8180

De ce mbe r 11,  1979
P Ffr O FC  I 7 1979 *

H onora b le  Jo hn M elc h e r,  Cha irm an  
S e n a te  S e le c t  Com m it tee on  In d ia n  A f f a i r s  
W ash in g to n , D. C.  20 51 0

D ea r S e n a to r  M elc her:

I t  i s  my u n d e rs ta n d in g  t h a t  th e  com m it te e  h as  u n d e r c o n s id e r a t i o n  
th e  p o s s i b i l i t y  o f e x te n s io n  o f th e  s t a t u t e  o f  l im i t a t i o n s  on c la im s  
f o r  money  da mag es  on  b e h a lf  o f t r i b e s  o r  i n d iv id u a l  I n d ia n s .  T h a t s t a t ­
u t e ,  28  U .S .C . 2415 , c u r r e n t l y  w i l l  r e s u l t  in  th e  b a r r i n g  o f  h i s t o r i c  
t r e s p a s s  c la im s  i f  th ey  a re  n o t b ro u g h t b e fo re  A p r i l  1 , 19 80 .

The  Lummi O f f ic e  o f th e  R e s e rv a t io n  A tt o rn e y  a c t s  as  house  co un­
s e l  to  th e  Lummi In d ia n  T r ib e  in  W ash in g to n  S t a t e .  We ha ve been  in v o lv ­
e d , to  th e  l im i t s  o f a v a i l a b le  ti m e  an d r e s o u r c e s ,  in  th e  i n v e s t i g a t i o n  
o f  many c la im s  w hi ch  may p o t e n t i a l l y  be  b a r r e d  by  t h i s  s t a t u t e  o f 
l i m i t a t i o n s .  In  o u r o p in io n ,  b a se d  on  th e  wor k w hi ch  we have do ne  f o r  
th e  t r i b e  an d i t s  mem be rs , t h a t  th e  d e a d li n e  m us t be  e x te n d e d  f o r  a 
c o n s id e r a b le  p e r io d  o f  t im e . T h is  i s  t r u e  f o r  two  r e a s o n s .  F i r s t ,  th e  
Lummi R e s e rv a t io n , l i k e  th e  o th e r  r e s e r v a t i o n s  in  W est e rn  W ash in g to n , 
i s  s e rv ic e d  by  a s in g l e  BIA ag en cy  lo c a te d  some 60 m il e s  from  th e  r e s e r ­
v a t i o n .  A ll  o f th e  la n d  r e c o r d s  a r e  k e p t t h e r e  an d th e  t r i b e ,  du e to  
t r a n s p o r t a t i o n  an d manpowe r l i m i t a t i o n s ,  h as  bee n  u n a b le  to  make f u l l  
an d e f f e c t i v e  u se  o f th e  r e c o r d s .  In  a d d i t i o n ,  th e  r e c o r d s  th e m s e lv e s  
a r e  v e ry  o f te n  in c o m p le te , n e c e s s i t a t i n g  t r i p s  o r  c o rre s p o n d e n c e  to  th e  
P o r tl a n d  Are a O f f ic e  some 30 0 m il e s  from  th e  r e s e r v a t i o n .

Second , th e  R eg io n a l S o l i c i t o r ' s  O f f ic e  an d th e  D ep art m en t of 
J u s t i c e  ha ve  bee n  l i t e r a l l y  in u n d a te d  w it h  nu m erou s c la im s ,  each  o f 
w hi ch  mus t be  th o ro u g h ly  i n v e s t ig a t e d  an d p re p a re d  f o r  f i l i n g .  G iv en  
th e  vo lume o f th e  c la im s  an d th e  ti m e  p r e s s u r e s  in v o lv e d  i t  i s  v i r t u a l ­
ly  im p o ss ib le  f o r  th e  S o l i c i t o r ' s  O f f ic e  to  do  an  a d e q u a te  jo b  o f  e v a lu ­
a t i n g  an d p r e p a r in g  th e  c la im s .  I t  i s  i n e v i t a b l e  t h a t  some v a l i d  an d 
m e r i to r io u s  c la im s  w i l l  n o t be f i l e d  w h il e  o th e r  c la im s  w hic h t u r n  ou t 
t o  be in v a l id  w i l l  be  p u r s u e d . N e i th e r  s i t u a t i o n  i s  b e n e f i c i a l  t o  th e  
t r i b e s  o r to  th e  p r e s e n t  la n d  ow ner s an d o th e r  p o t e n t i a l  d e fe n d a n ts .  
F or th e s e  r e a s o n s ,  th e  O f f ic e  o f  th e  R e s e rv a t io n  A t to rn e y  s t r o n g ly  
u rg e s  an  e x te n s io n  in  th e  s t a t u t e  o f  l im i t a t i o n s  d e a d l in e .

R e s p e c ti v e ly  s u b m itt e d ,

'i o -*

HL J/km
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STOL UCKQUAMISH
T rue to  T heir T raditions  as  “Canoe Indians "

Decenber 13,1979

Mr.John Melcher
Chai rman ; S el ec t Ca nm itte e
on In di an  A ff air s
U. S.Se na te
Wash ington,D .C. 20510

Dear Mr .Jo hn  Melcher ,

The St il la gu am ish Tribe  would appre ci at e an ex tens io n on A pri l 1980 
de ad line fo r su bm itt ing damage cl aim s to  1966.

The St il la gu am ish Tribe  ha s ju s t  been re centl y  recognize d by Fe de ra l 
Government, in  th e  pr oc es s of se tt in g  up T ri bal programs,we  have  
ne gl ec ted to  ad dr es s th is  is su e,we would ap pre ci at e your time and 
co nsi der at io n  on th is  m at te r

yo ur s tr u ly ,

Vice-Cha iripzCn Lle we llyn Goodric
St il la gu am ish Tr ibe of Ind ian^, 
23102-1 07th.Ave.N .E.
Arl in gt on  Wa shi ngton  98223

7
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S Q U A X IN  IS L A N D  T R IB E
Route 1,  Box 257 Shel to n, Wash ington 98584

Calv in J . Pe ter s -  ChcuA/nan Wesley Whltener -  TACflAaACA
Bryan A. Johnson -  Vice Chai/unan John Krise -  Counccbnan
Sa lly  Ann Norman -  SecAeXxxAt/ Florence  Sigo  -  T/tibaZ Hc&t&uan

December 13, 1979

WT'f DEC \  1979
A

Dear Senator Me

As the Chai
express my.concern 
tlons on Tribal Cli

o

John Melcher, Qnited 
Chairman, Select Cora 
United States Senate 
Washington, D.C. 20510

id Tribal Council, I wish to 
82415 Statute of Limita-

consented to help Tribes pursi 
our fisheries. It is impossU 
claims by April 1, 1980. Ind 
many claims because the Bureai 
capacity to develop all of thi

As I understand it, the statute Itself is not entirely clear. 
Although it may ,stop only actions for money Ramages brought by the 
United States on'-behalf of Indian Tribes, it may also be "interpreted 
to bar all claims^brought by Tribes themselves as well, excluding 
those occurring within the Stptute-.'s time limit.

\  'k- “t- \Only recently we learned 'that the United States Government has 
actions in response to damages to 

e for u».to identify and develop such 
n Tribes are being forced Xo^abandon 
of Indian Iffairs does'nrft have the 
lawsuits that should get hearings.

The purpose of any statute 'Sf’T.l^itation ls to.foreclose stale 
claims, where plaintiffs have had an opportunity to pursue legal rem­
edies, but have not done so. Another purpose is-, to avoid legal ac­
tion where witnesses and evidence have become, for whatever reason, 
less reliable over the years. Neither purpose is served by the 
imposition of this statute. Most Indian Tribes are just beginning 
to reach a point where they are able to identify and develop these 
claims adequately; and the problem of witnesses and evidence has not 
proved to be lnsurmountable^for courts looking at Indian issues in 
the past. Most, if not all, pf these turn directly upon points of 
law, and only rarely do they Kinge on disputed facts.

■+ \
I  V \ )

f
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Page 2
Senator John Melcher

For these reasons, I urge you to repeal 82415 and provide Indians 
with a continued opportunity to redress by legal action some of the 
historic wrongs to which they have been subjected.

Very truly yours,

SQUAXIN ISLAND TRIBE

CJP/pl

cc: Craig Cobe, Director
2415 Claims Investigation 
Minnesota Chippewa Tribe 
P.0. Box 217
Cass Lake, MN 56633

Cynthia Davenport 
Evergreen Legal Services 
5th Floor, Smith Tower 
Seattle, WA

National Congress of American Indians 
National Tribal Chairman's Association 
Native American Rights Fund
Senator Warren Magnuson 
Senator Henry Jackson

7
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O N EID A  IN D IA N  NATIO N
NEW YORK

P.0. Box 60 .
Nedrow, N.Y.. 13120

JHl! IJwU 260 Reed Ave. 
Syracuse, N.Y. 13207

Robert Burr, Jr.
President

Land Claims Representative Land
Jacob Thompson
Legal Advisor

Claims Representative
(315) 469-6346 (315) 422-6462

January 2, 1980

Senator John- Melcher, Chairman 
Senate Select Committee on Indian Affairs
6313 Dirksen Senate Office Building 
Washington, D.C.

Re: Statute of limitations on Indian 
land claims

A

Dear Senator Melcher,
I am writing with respect to the hearings you conducted on 

December 17, 1979 with respect to extending the April 1, 1980 
statute of limitations on the United States filing land claims 
lawsuits on behalf of Indian tribes against third parties. The 
Oneida Indian Nation of New York strongly favors such an ex­
tension for itself in particular.

The Nation is currently engaged in several land claims suits 
in the federal court for the Northern District of New York. These 
suits include Oneida Indian Nation of New York, et al. v. County 
of Oneida, et al., Nos. 70-CV-35 and 74-CV-187; Oneida Indian 
Nation of New York v. Abraham Williams, et al., No. 74-CV-167; 
and Oneida Indian Nation of New York v. The New York State 
Thruway Authority, et al., No. 78-CV-104. These suits do not 
fully cover the claims of the Nation or the defendants who may 
be liable to the Nation. Unless the statute of limitations is 
extended, the Nation may be compelled to vastly expand its liti­
gation prior to April 1, 1980.

All of the Nation's land claims are based on alleged unlawful 
transactions between the State of New York and the Oneida Nation. 
Through these transactions, the Nation has lost possession of 
approximately six million acres of land. Nation title to these 
lands is guaranteed by three treaties with the United States.
These are: Treaty of Fort Stanwix of October 22, 1784, 7 Stat.
15; Treaty of Fort Harmar of 1789, 7 Stat. 33; and the Treaty of 
Canandaigua of November 11, 1794, 7 Stat. 44. Oneida Nation claims 
are also based on an unpublished 1792 treaty with the United 
States, the Proclamation of the Continental Congress of September

r
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S e n a to r  Jo h n  M e lc h e r 
J a n u a ry  2 , 19 80  
Page  tw o

2 2 , 1 7 8 3 , th e  A r t i c l e s  o f  C o n f e d e r a t i o n ,  t h e  C o n s t i t u t i o n  o f  
4 ) t h e  U n i te d  S t a t e s  and  th e  T ra d e  an d I n t e r c o u r s e  A c ts .

P r i o r  t o  th e  f i r s t  T rad e  an d I n t e r c o u r s e  A c t , t h e  O n eid a  
N a t io n  l o s t  p o s s e s s io n  o f  m o st  o f  i t s  l a n d s  i n  17 85  and  17 88  
a l l e g e d l y  u n la w fu l  t r a n s a c t i o n s  w i th  th e  S t a t e  o f  New Y ork .
T h ese  t r a n s a c t i o n s  a r e  e x p la in e d  i n  d e t a i l  i n  O n e id a  N a ti o n  
o f  New Y ork , e t  a l . v . U n i te d  S t a t e s ,  37 In d .C l. C o m m . 522  
(1 9 7 6 ) , a f f i r m e d ,  57 6 F .2 d  870 ( C t .C l .  1 9 7 8 ) .

A f t e r  th e  f i r s t  T ra d e  an d  I n t e r c o u r s e  A c t , th e  O neid a  
N a t io n  l o s t  p o s s e s s i o n  o f  m o st o f  th e  r e m a in d e r  o f  i t s  l a n d s ,  
i n  26 t r a n s a c t i o n s  w i th  t h e  S t a t e  o f  New Y or k b e tw ee n  17 95  
and  1 8 4 6 . No ne  o f  t h e s e  t r a n s a c t i o n s  co n fo rm e d  to  t h e  r e q u i r e ­
m en ts  o f  t h e  T ra d e  and  I n t e r c o u r s e  A c t s .  T h ese  t r a n s a c t i o n s  
a r e  e x p la in e d  in  d e t a i l  in  O n e id a  N a ti o n  o f  New Y o rk , e t  a l .  
v . U n i te d  S t a t e s ,  26  In d .C l. C o m m . 138 (1 9 7 1 ) , a f f i r m e d  in  p a r t ,  
re m anded  in  p a r t ,  47 7 F .2 d  9 3 9 , 20 1 C t .C l .  54 6 (1 9 7 3 ) , on  
re m an d , 43  In d .C l. C om m . 37 3 (1 9 7 8 ) . Th e 17 95  t r e a t y  was  a t  i s s u e  
i n  O n e id a  I n d ia n  N a t io n  o f  New Y ork  , e t  a l .  v . C o un ty  o f  
O n e id a  , e t  a l . ,  434 F . S u p p . 52 7 (N .D .N .Y . 1 9 7 7 ) . T h e re  th e  
C o u r t h e ld  t h a t  th e  t r a n s a c t i o n  v i o l a t e d  th e  T ra d e  an d I n t e r c o u r s e  
A c t.  Th e p r a c t i c a l  e f f e c t  o f  th e  h o ld in g  i s  t h a t  24 o f  t h e  26 
t r a n s a c t i o n s  w i th  New Yor k a r e  v o id  ( th e  U n i te d  S t a t e s  h a v in g  
a g r e e d  t o  tw o o f  t h e  t r a n s a c t i o n s )  an d t h e  O n e id a s  a r e  t h e  v a i l d  
t i t l e h o l d e r s  t o  a p p r o x im a te ly  2 5 0 ,0 0 0  a c r e s  o f  la n d  c o m p r is in g  
t h e  c o u n t i e s  o f  O n e id a  an d M ad is o n  i n  th e  S t a t e  o f  New Y o rk .
T h is  c a s e  m u st s t i l l  u n d e rg o  a p p e l l a t e  r e v ie w .

V olu m es  can  be  w r i t t e n  on t h e  N a t i o n 's  la n d  c la im s .  S h o u ld  th e  
C o m m it te e  h av e  a n e e d  f o r  a d d i t i o n a l  i n f o r m a t io n ,  p l e a s e  l e t  me 
know and  th e  N a ti o n  w i l l  t r y  t o  s u p p ly  i t  p r o m p tl y .

C o n s i s t e n t l y  an d c o n t in u o u s ly  fr o m  th e  l a t e  1 7 00s u n t i l  th e  
p r e s e n t  t h e  N a ti o n  h a s  c o m p la in e d  t o  th e  U n i te d  S t a t e s  a b o u t  
t h e  c o n d u c t  o f  New Y or k o f f i c i a l s  i n  t a k in g  N a ti o n  l a n d .  Th e N a ti o n  
h a s  c o n t in u o u s ly  s o u g h t  t o  h a v e  t h e  U n it e d  S t a t e s  t a k e  a c t i o n  t o  
r e s t o r e  t h e s e  l a n d s  t o  t h e  N a t i o n 's  p o s s e s s i o n .  In  1 9 1 9 , th e  
U n i te d  S t a t e s  f i n a l l y  a c t e d  t o  v o id  one o f  t h e  26 p o s t - 1 7 9 0  t r a n s ­
a c t i o n s  a s  a v i o l a t i o n  o f  t h e  T ra d e  and  I n t e r c o u r s e  A c t . A lt h o u g h  
th e  t r a n s a c t i o n  in v o lv e d  som e 760 a c r e s ,  t h e  U n i te d  S t a t e s  so u g h t 
e v i c t i o n  fr om  a p p r o x im a te ly  32 a c r e s .  Th e U n i te d  S t a t e s  su c c e e d e d  
in  r e s t o r i n g  t o  N a t io n  p o s s e s s i o n  t h e s e  32 a c r e s .  Th e h i s t o r y  o f  
t h i s  m a t t e r  c an  be  fo u n d  i n  U n i te d  S t a t e s  v .  B o y la n , 265 F . 165 
(2 nd C i r .  1 9 2 0 ) . Th e a f o re m e n t io n e d  Abr ah am  W il l ia m s  c a s e  s e e k s  
r e s t o r a t i o n  o f  th e  re m a in in g  a c r e s  s u b j e c t  t o  t h i s  same i l l e g a l  
t r a n s a c t i o n .

u  W it h  t h e  e x c e p t io n  o f  t h e  B o y la n  c a s e ,  t h e  N a t i o n 's  p l e a s  f o r
*  th e  a s s i s t a n c e  o f  t h e  U n i te d  S t a t e s  w en t u n a n sw e re d  i n  te rm s  o f

any  a c t i o n  w h ic h  m ig h t l e a d  t o  r e p o s s e s s io n  o f  i t s  l a n d s .  T h u s,  th e  
N a ti o n  h a s  b e en  c o m p e ll e d  t o  u n d e r ta k e  f o r  i t s e l f  th e  e x p e n s iv e  
and  c o m p l ic a te d  t a s k  o f  p r o t e c t i n g  i t s  own i n t e r e s t s  i n  t h e s e  la n d

9
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claims matters. Unfortunately, the Nation is not in a financial 
position to undertake any additional litigation. To properly 
protect its claims before the April 1, 1980 statute of limita­
tions, the Nation would probably have to sue tens of thousands 
of public entities and private individuals, an undertaking most 
properly within the capacity and responsibilities of the United 
States - as the Indian Claims Commission and the Court of 
Claims has held. Also, the primary defendant in any action 
brought with respect to the Nation's land claims is the State 
of New York. It is an unsettled question in law whether the Nation 
acting for itself can surmount a sovereign immunity defense inter­
posed by the State. There is no question that the State of New 
York would have no such defense if sued by the United States on 
behalf of the Nation.

During the last three years, representatives of the State of 
New York, officials of the Department of the Interior, and Con­
gressman James M. Hanley have made various overtures and have 
attempted to establish a framework for negotiating a settlement of 
the Nation's land claims. The Nation has and continues to welcome 
such negotiations. Unfortunately, negotiations have never commenced.
The lack of negotiations results in large measure from the fact 
that in 1975 the United States withdrew recognition of the govern­
ing body of the Nation. No governing body has been recognized 
since. Since the withdrawal, groups and persons from within the 
Nation and representatives of the Department of the Interior have 
sought to resolve the recognition issue. The latest effort is con­
tained in a December 12, 1979 letter to me from Assistant Secretary 
of the Interior for Indian Affairs Forrest J. Gerard. Secretary 
Gerard committed the Department to recognize the Nation's Executive 
Committee as its governing body if, by March 11, 1980, the Executive 
Committee obtains affidavits of support from more than 50 percent 
of the adult Oneidas whose names appear on a November 21, 1978 
list of Oneidas compiled by the Department. The Executive Committee 
is confident that it will meet this deadline. If it does, recogni­
tion should come shortly thereafter.

If the governing body recognition issue is resolved, the Oneida 
Indian Nation of New York will be able to designate representatives 
for purposes of land claims settlement negotiations who will be 
authorized to make commitments on behalf of the Nation. Once such 
representatives can be appointed, there is every indication that 
settlement negotiations will begin quickly.

An extension of the April 1, 1980 statute of limitations insofar 
as the Oneida Nation is concerned will be beneficial to the Nation 
as well as to all others affected by the Nation's claims. An extension 
will maintain the legal status quo and relatively tranquil economic, 
political and social climate that has prevailed in the land claims 
region. An extension will establish an atmosphere most conducive to 
succesful negotiations by assuring the least pressurized state of 
affairs for all concerned. Without an extension, it is very possible

c
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that negotiations will be far more difficult to arrange and far more difficult to successfully conclude. An extension will avoid likely unnecessary inequities to all those affected by the Nation's claims. •
On behalf of the Nation, I would like to request that theCommittee support legislation that would extend the April 1,1980 statute of limitations for two additional years. It should be possible for the Nation to settle its land claims by April 1, 1982.

The Nation would like to be advised of the direction that the Committee will take on this matter and would be pleased to work with the Committee and its staff in developing appropriate legislation. Should the Committee desire further elaboration of the Nation's position on the statute of limitations matter or further justification for the Nation's position, please let me know and the Nation will assist the Committee without delay.
Thank you for your consideration of the Nation's views. We wish to request that this communication be made a part of the December 17, 1979 hearing record, and that a copy of the hearing record be made available to the Nation as soon as it is printed.

BERTRAM E. HIRSCH
Attorney for the Oneida Indian Nation of New York 
76-17 250 Street 
Bellerose, New York 11426 Tel: (212) 347-3022

cc: Congressman James M. HanleyCongressman Donald J. Mitchell Senator Jacob J. Javits 
Senator Daniel Patrick Moynihan Secretary Cecil D. Andrus Robert W. Burr, Jr.

)



December 26, 1979

Hon. John Melcher
Chairman Senate Select Committee on Indian Affairs Washington, D.C. 20510

Dear Sir:

I am writing in regards to the 28 USC 2415 Statute of Limitations and my concern of the results in which the claims work is being done as 2415 Claims Coordinator for the Coeur d'Alene' Tribe.
And to make myself clear, the claims fileing in the beginning of this year was almost completly over looked at the Northern Idaho Indian Agency, which ser­vices three tribes, the Coeur d'Alene, Nez Perce and the Kootenais.
The second month in my term on the Coeur d'Alene Tribal Council I was directed to do what I can on trying to atleast file some claims for the Coeur d'Alenes.
So with the help of the Idaho Legal Aid and Mr. Charles Mathis,’Reality Officer, Northern Idaho Agency.We began playing a game of "hit and miss" concerning fileing on various types of claims we could dig up from the allotment files which were not complete. This has further hindered the work that is involved in trying to get supportive information on claims.
I question why have a law when no help came from B.I.A. when the law was passed in the beginning. I am not criticizing our local agency. Even though I had some resistance at first, not because the agency did not wish to help but for two main reasons. One was that no money was allocated to hire personnel to work on the 2415 claims And the second reason because of lkck of money that ment the small staff at tt>e Northern Idaho Agency which not only have to do their regular jobs, but, have to try and file on the 28 USC 2415 which lessens the quality of the claims. Which could affect the dicission to accept the claims or not too.
What it comes down too is that hundreds of claims will be over looked and not just the Coeur d'Alenes but every small tribe that can not afford to hire legal re-
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searchers who understand the legal jargon needed to fig­ure out if wrongs were done to the tribe or individual landowners.

So my concern is that can the judicial system take on the case loads of claims from the over 200 tribes and do justice to the native people in this country all at one time?

The Coeur d'Alene Tribal Council did not realize the full impact of the 28 USC 2415 Statute of Limitations until last spring when the Idaho Legal Aid gave a present­ation on what the 2415 claims law ment.
True the B.I.A. gave notice to the claims but never pushed the issue or gave a full brief on the ramifications if the tribe did not begin a massive and aggressive cam­paign to get the citizens of the tribe to file claims and any other Indian landowner to do the same.
I do not beleive the purpose of the 28 USC 2415 Statute of Limitations law was created to be remembered as just another cover up law in the long list of laws effecting the Native American Citizens that have gone by in the past.

I just wanted to have my position on record so that no one will say the Coeur d'Alenes did not atleast try to file claims under the present system of "hit and miss!" 
Respectfully,

Coeur d’Alene Tribal Council 
Coeur d'Alene Tribal Headquaters 
Plummer, Idaho 83851

cc: Chairman, Coeur d'Alene Tribal Council 
Idaho Legal Aid, Coeur d'Alene Idaho

5 6 -4 5 1  0 - 8 0 - 2 3
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Route 10 Box 161 A
R o c k H il l. S C  29730 k
December 21 , 1979

The Honorable John Melcha r 
Sel ec t Committee on Indian  A ff a ir s  
1123 Di rkson O ff ic e  B u ild in g  
Washingto n, DC 20000

Dear S ir :

I am a pr ope rty owner in  the 144,000 acre area c u rr e n tl y  being  
th reaten ed  w ith  a law s u it  by the descendents o f the Catawba Indian  
Tribe o f South Caro lin a. The t i t l e s  to  homes, la nd, and businesses in  
th is  area have been clouded fo r  2^  years by a co ns tant  th re a t o f l i t i ­
gatio n by the se peop le.

The Nat ive Amer ican Righ ts Fund has done more than ample researc h 
in to  th is  m atter,  and the  descendents o f the  Catawba's have been offere d 
$7,000,000 by the fe dera l government w ith  the po ss ib le  o f fe r  o f fe der al  
serv ic es. Ye t, the  th re a t o f a law s u it  s t i l l  e x is ts .

The 40,000 pr ope rty owners in  th is  area have been th re ate ne d,  
harassed, and in tim id a te d  long enough. No person li v in g  in  th is  area 
has w ro ng fu lly  taken any land from any person cla im in g Catawba an ce st ry . 
The long er  the  th re a t con tin ues , the chance o f more economic harm to  
th is  area increa se s.

I am fi rm ly  opposed to  ex tend ing the  s ta tu te  o f li m it a ti o n s  g iv in g  
the fe dera l government more tim e to  sue fo r  Indian  cla ims pa st  A p r il  1, 
1980.

Please includ e th is  le t te r  in  the reco rd  o f test im on y a t the he ar ing 
be fore  the Senate Selec t Committee on Indian  A f fa ir s  he ld on Monday, 
December 17, 1979.

Yours t r u ly ,

Lewis M. Whisonant

k

r
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Ojibwa

OF
miCUIGflflINC.

405 East Easterday Avenu e Sault Ste. Marie, Michigan 49783 
Phone  906-632-6896

December 13, 1979

NECT DEC 1*19/3

The Honorable John Melcher 
Chairman of Select Committee 
on Indian A ffa irs  
United States Senate 
Washington, D.C. 20510 

S ir :

We have been informed th at on December 17, 1979, there w il l be a Con­
d it io na l Hearing in  regards to the Sta tute o f Limita tio ns  of U.S.C. 28 
Section 2415. Our inform ation ind ica tes  th at the hearing w il l cen ter 
around testimony fo r extension o f th at Statu te o f Lim ita tio ns  beyond the 
Apr il 1, 1980 deadl ine.

We,of the In te r-T riba l Council o f Michigan, would li k e  to express our 
deep support fo r the extension o f the deadline fo r the Sta tute of  
Lim ita tio ns . Pursuant to th is , on December 6, 1979, the attached 
Resolution  was adopted by unamimous vote o f the In te r-T riba l Council of  
Michigan.

We would apprecia te your support in  our endeavors to have th is  Sta tute 
extended to  1985. The claims represented by U.S.C. 28, Section 2415 are 
a s ig n if ic an t fa cto r in  Michigan tr ib a l re la tions. Our po si tio n is  th at 
any claim made should be inv es tigate d to  it s  exhaustive conc lusion.

Sin cerely,

Freder ick Dakota, Chairman 
In te r-Triba l Council o f Michigan, Inc.

FD/kc

Attachment

Bay Mills Reservation 
Brlmley, Michigan 49715

5 7  /

Isabella Reservation
Mt.  Pleasant, Michigan 48858

Keweenaw Bay Reservation 
L'Anae, Michigan 4 9 9 4 6

Hannahville Reservation 
Wilson, Michigan 4 9896

)
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NTEft-TftieAL COUNCIL
405 E u t Euterday  Avenue 

Phone

RESOLUTION NO. 79-00033

m ic m G fl n jN C .

Saull Ste. Marie, Michigan 4978) 
9066)2-689 6

OJibwa
WHEREAS: The In te r- T ri b a l Cou nci l o f  Mich iga n, In c .,  is  a du ly  org an ize d 

govern ing body under  State Cha rter,  f il e d  A p ri l 16, 1968; and

WHEREAS: The In te r- T ri b a l Cou nci l o f  Mich iga n, In c .,  is  loc ated  a t 405 E. 
Eas terday Avenue, Sau lt Ste.  Mar ie , Michigan 49783; and

WHEREAS: A r ti c le  I I  o f the A r ti c le s  o f In co rp or atio n es ta blis hed  a jo in t  
T riba l org aniz ation re pr es en tin g the fo u r (4 ) re se rv atio ns in  
Mich iga n, these be ing:  Bay M il ls  India n Comnunity,  Ha nn ah vi lle  
India n Community, Keweenaw Bay Indian  Community, and the Saginaw 
Chippewa Indian  T ri b e ; and

WHEREAS: In te r- T ri b a l Cou nci l o f Michiga n,  In c .,  has entered  in to  a contract  
w ith  the  Bureau o f India n A ff a ir s , U.S. Department o f In te r io r ,  
fo r  the  purpose o f p ro vi d in g c o n ti n u it y  in  the e f fo r t  to  pursue 
a ll  po ss ib le  cla im s w it h in  the purview o f 28 U.S.C. Se cti on  2415; and

WHEREAS: The exhaustion date o f the aforem entioned Sta tu te  o f L im ita tio n  
imposes an extreme ha rdsh ip  on the fo u r (4 ) member tr ib e s  o f 
In te r- T ri b a l Cou nci l o f Mich iga n.

NOW THEREFORE BE IT RESOLVED: That due to  la ck  o f fund s, human resources  
and mere geograp hic al ph ys ical  im p o s s ib il it y  th a t the tr ib e s  o f 
Michigan would  be unab le to  complete a ll  in vestiga tions  on 
2415 claim s and comply w it h  the A p ri l 1, 1980 S ta tu te  o f 
L im ita tions de ad lin e.

BE IF FURTHER RESOLVED: That the tr ib e s  in  Michigan re s p e c tf u ll y  reques t 
th a t the  S ta tu te  o f L im ita tions  be extended to  1985.

CERTIFICATION
The fo re go ing re so lu tion  was du ly  adopted by the  Board o f D irect ors  o f In te r-  
T ri b a l Council  o f Mich iga n, In c .,  w ith  a quorum pre sent du rin g (r e g u la r, 
spec ia l)  session  on th is  6th day o f December 1979, by a vo te o f 19 fo r , 

0 opposed, and 0 absta in in g .

Fred er ick Dakota,  C ^a wm an^

b I j t f t r  J r ^ > ^  IX tf  Hi<̂ i <^nf c  ( fl c ^

Bay Mills Reservation 
Brimley, Michigan 49718

Keweenaw  Bay Reservation 
L'Anse, Michigan 49948

Isabella Reservation
Mt.  Pleasant, Michigan 48858

Hannahville Reservation 
Wilson, Michigan 4 9 8 9 6

r
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GRE GO RY  R. DALLAIR E ' 
D IR E C T O R

December 26, 1979
RFCTJAN3 1980

Honorable John Melcher, Chairman 
Senate Select Committee on Indian 
Affairs

Washington, D.C. 20510
Re: Hearings on 28 United States Code §2415 Scheduled for December 17, 1979.
Dear Senator Melcher,

It is my understanding that your committee is conducting a review of the status of Interior and Justice Department processing of Indian Claims subject to the April 1, 1980 statute of limitations. I am an attorney representing sev­eral Indian tribes having such claims. The comments I make here are on my own behalf, from my own experience, but may provide the committee with some perspective on how the statute of limitations can operate contrary to federal pur­poses .

First, the statute limits the amount of time available for informal dispute resolution by requiring attorneys to file lawsuits although negotiations have not ended. In com­plex cases involving continuing interference with treaty resources (for instance, power dams) some of the actions complained of will have occured after 1966. But, because of court rules against "piecemeal" litigation, all claims must be made the subject of a single lawsuit. In delicate negotiations, filing a complaint can hardly be treated as a mere formality necessary to toll the statute of limita­tions .

In less complex cases, where private individuals or households are sued, the trauma associated with the service of the complaint will be irreversible, although it might otherwise have been possible to resolve a claim in a more leisurely and less extreme matter.
Second, the statute of limitations covers a period of over one hundred years. During that time, a lot of claims have arisen. Because of minimal federal assistance in re­searching those claims, it will be necessary, in order to



avoid malpractice, to file all colorable claims in order to 
toll the statute. This sudden flood of accumulated claims 
threatens to inundate local federal courts at a time when 
court administrators and the federal bar are already con­
cerned with excessively large court case loads.

Third, since Congress extended the statute to April 1, 
1980, there have been a number of instances in which the 
Department of the Interior and the Department of Justice 
may have committed actionable negligence. One example is 
failure to notify tribes and tribal attorneys of deadlines 
concerning possible claims until those deadlines were al­
most upon us. Another example is failure to notify tribes 
that funding was made available by Congress to assist in 
researching claims so that what funds were made available 
were either disbursed in a haphazard fashion or absorbed 
in local BIA offices. By and large, the Bureau of Indian 
Affairs has simply informed the Indian people that they have 
a limited amount of time in which to document any possible 
claims, although the Bureau (not the Indians) is the agency 
responsible for documentation.

Misfeasance and nonfeasance expose the United States to 
possible liability for breach of trust duties. One can't 
help observing that it would be much simpler to establish 
a breach of the high degree of care imposed upon the trustee 
and its employees than to reconstruct, from sketchy Bureau 
records, a case against third parties.

Sincerely,

Russell W. Busch 
Attorney at Law

RWB:sh
cc: Craig Cobe, Minnesota Chippawa Tribe
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H o n o r a b l e  J o h n  M e l c h o r ,  C h a i r m a n
S e n a t e  S e l e c t  C o m m i t t e e  o n  I n d i a n  A f f a i r s  
W a s h i n g t o n ,  D . C .   2 0 5 1 0

D e a r  S e n a t o r  M e l c h o r :

W e  a r e  w r i t i n g  t o d a y  i n  r e g a r d  t o  a  p r o p o s a l  w h i c h  i s  
c u r r e n t l y  b e i n g  c o n s i d e r e d  b y  y o u r  C o m m i t t e e  - -  t h e  p r o s ­
p e c t  o f  e x t e n d i n g  t h e  A p r i l  1 ,  1 9 8 0  d e a d l i n e  u n d e r  2 8  U . S . C .
§ 2 4 1 5  f o r  c l a i m s  b y  t h e  U n i t e d  S t a t e s  i n  b e h a l f  o f  N a t i v e  
A m e r i c a n s .   W e  r e s p e c t f u l l y  r e q u e s t  t h a t  t h e  e x p e r i e n c e  o f  
t h e  I n d i a n  L a w  U n i t  o f  I d a h o  L e g a l  A i d  S e r v i c e s ,  I n c .  i n  
a s s i s t i n g  N a t i v e  A m e r i c a n s  i n  a s s e r t i n g  s u c h  c l a i m s  s h o u l d  
b e  c o n s i d e r e d  b y  y o u r  C o m m i t t e e  i n  r e a c h i n g  a n y  d e c i s i o n  
r e g a r d i n g  t h e  e x t e n s i o n  o f  t h e  A p r i l  1 ,  1 9 8 0  d e a d l i n e .

B e c a u s e  o f  o u r  s c a n t  r e s o u r c e s  a n d  s t a f f i n g ,  t h e  I n d i a n  
L a w  U n i t  h a s  s i n c e  e a r l y  J u l y  1 9 7 9  u n d e r t a k e n  a  l i m i t e d  b u t  
s i g n i f i c a n t  r o l e  i n  t h e  2 4 1 5  C l a i m s  P r o g r a m  h e r e  i n  I d a h o .
A t  t h a t  t i m e  w e  n o t i f i e d  t r i b a l  l e a d e r s  t h a t  w e  w o u l d  b e  
a v a i l a b l e  t o  l o w - i n c o m e  m e m b e r s  o f  t h e  t r i b e  s h o u l d  t h e y  
n e e d  l e g a l  a s s i s t a n c e  i n  s u b m i t t i n g  a  c l a i m .  W h i l e  w e  h a v e  
r e c e i v e d  a  f e w  r e q u e s t s  f o r  a s s i s t a n c e  f r o m  i n d i v i d u a l s  i n  
t h e  s o u t h e r n  p a r t  o f  t h e  s t a t e ,  t h e  b u l k  o f  o u r  e f f o r t s  t o  
d a t e  h a v e  t a k e n  p l a c e  i n  n o r t h e r n  I d a h o ,  i n  t h e  a r e a  s e r v i c e d  
b y  t h e  B u r e a u  o f  I n d i a n  A f f a i r s  N o r t h e r n  I d a h o  A g e n c y  a t  
L a p w a i .   T h e  L a p w a i  A g e n c y  s e r v e s  t h e  N e z  P e r c e ,  C o e u r  d ' A l e n e ,  
a n d  K o o t e n a i  T r i b e s .

A s  o f  t h i s  d a t e ,  4 6  c l a i m s  h a v e  b e e n  s u b m i t t e d  w i t h  t h e  
a s s i s t a n c e  o f  t h e  I n d i a n  L a w  U n i t  t o  t h e  B u r e a u  o f  I n d i a n  
A f f a i r s .   O f  t h e s e ,  o n l y  6  a r e  t h e  r e s u l t  o f  i n d i v i d u a l  c l a i ­
m a n t s  c o m i n g  f o r w a r d  w i t h  a  c l a i m .   T h e  o t h e r  4 0  c l a i m s  a r e  
t h e  r e s u l t  o f  a  v e r y  l i m i t e d  a n d  i n c o m p l e t e  f i l e  s u r v e y  o f  
C o e u r  d ' A l e n e  A l l o t m e n t  f i l e s .

I t  w a s  a p p a r e n t  t o  t h e  t r i b a l  l e a d e r s  a n d  t h e  I n d i a n  
L a w  U n i t  a t  t h e  o u t s e t  t h a t  t h e  B I A  w a s  a t t e m p t i n g  t o  d i s -

>
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charge its obligation under the 2415 Claims Program by re­
lying solely on publicizing the fact of the statute of 
limitations in the hope that all claims would be brought 
to the BIA by individual claimants or tribal leaders. Re­
quests for greater assistance from the BIA in the form of 
a comprehensive survey of allotment, rights-of-way, and 
lease files were rejected by the BIA. The Indian Law Unit 
was informed that the Northern Idaho Agency at Lapwai was 
not budgeted for any funds to gather and investigate claims. 
We were also informed that the 2415 Claims Program for the 
entire Northern Idaho Agency consisted of the part-time 
efforts of the Agency Realty Officer who, because of the 
pressure of other duties, was unable to do anything more 
than forward to the Regional Office in Portland claims 
brought to his attention. As of mid-July 1979, the Northern 
Idaho Agency had submitted only one claim to the Portland 
Area Office for further processing.

At the request of the Coeur d'Alene Tribal Council the 
Indian Law Unit in August and September 1979, conducted a 
limited survey of Coeur d'Alene allotment files for the 
purpose of discovering claims involving allotted lands which 
went out of trust due to the allottee being issued title to 
the land in fee simple without consenting to this change.
As of this date, we have submitted 35 of these "forced fee 
patent" claims.

Inquiries were made by this office with regard to the 
Bureau's justification for failing to make a greater commit­
ment to investigate claims in light of the significant results 
of our own very limited and incomplete file survey. We were 
aware that in other parts of the country the BIA had actually 
contracted with independent groups to conduct comprehensive 
searches for claims which included thorough file surveys. We 
were informed by the Regional Solicitor that the Bureau had 
decided against a file survey of the Coeur d'Alene allotment 
files because a "sampling" for forced fee patent claims con­
ducted at the Colville Reservation in Washington "revealed 
no appreciable problem." We have attached to this letter 
copies of our correspondence to the Regional Solicitor's 
office and their response. Our recent communication with the 
Claims Coordinator for the Colville Tribe indicates that they 
have since identified approximately 300 "forced fee patent" 
claims.
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It is important to recognize that "forced fee patents" are but one category of potential claims to be pursued under the 2415 Claims Program. Not only do we question the validity of a sample which reveals, apparently contrary to fact, no appreciable problem; we seriously challenge the decision to commit such a paucity of resources solely on the basis of one aspect of the 2415 Claims Program. As stated before, the Indian Law Unit, without funding from the Bureau of Indian Affairs, and on a part-time basis, has identified and sub­mitted 46 claims for processing by the Regional Solicitor.We are convinced that a substantial number of undiscovered claims exist in Northern Idaho and we are disturbed by the Bureau's failure to amend its approach accordinly.
With regard to the possibility of again extending the statute of limitations, we have several comments. First, extending the deadline alone will not correct the problem.The Indian Law Unit's primary concern, as briefly discussed above, is the failure of the Bureau of Indian Affairs to demonstrate a genuine commitment to making the 2415 Claims Program a success.
The problem, perhaps, stems from the unwillingness by officials of the BIA to recognize that they or their pre­decessors have been remiss in their responsibilities as guardians of Native American property held in trust by the United States. Refusal by officials at the Northern Idaho Agency to independently examine allotment folders, or to arrange for the task to be performed on a contract-basis, are manifestations of the Bureau's attitude.
Thus, concurrent with a deadline extension, we propose that independent groups or teams be established to investi­gate, identify, and process claims on behalf of Native Amer­icans. Adequate measures must also be taken to ensure the autonomy of these groups; they must also be adequately fi­nanced. The 2415 Claims Program will never be a success -- gaining the confidence and support of Native Americans -- until such efforts are made.
We realize that this letter only briefly addresses what we believe to be a serious issue. At your invitation, we would be willing to engage in more detailed communication

y
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with the Senate Select Committee on Indian Affairs, either 
by letter or by testimony in Washington, D.C.

Your attention to this matter is greatly appreciated.
Very truly yours,

Frederick F. Belzer
For the Indian Law Unit 
Idaho Legal Aid Services, Inc. 
Dan Edwards, Esq.,
Managing Attorney

SCM/FFB/pds
cc: Senator Frank Church

Senator James McClure 
Secretary Cecil Andrus 
Forrest J. Gerard

c

(
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M ah nom en ,M in nes ota  
Dec em be r 13 ,1 979

H o n o ra b le  Jo hn  M e lc h e r, C h a ir m a n  
S e l e c t  C om m it te e on  I n d ia n  A f f a i r s  
U n it e d  S t a t e s  S e n a te
1123 D ir k se n  B u i ld in g  
W a sh in g to n ,D .C . 20 51 0 
D ea r S e n a to r  M e lc h e r;

I v e ry  s e r i o u s l y  q u e s t io n  th e  d e s i r a b i l i t y  
o f  a g a in  e x te n d in g  th e  A p r i l  1 ,1 980  S ta tu e  o f  
L i m i ta t io n s  d e a d l in e  f o r  co mm en cing  a c t i o n s  on  
b e h a l f  o f  an  I n d ia n  t r i b e ,  ban d o r  g ro u p  by  th e  
F e d e ra l  G overn m ent.

T h is  d e a d l in e  h a s  been  e x te n d e d  a t  l e a s t  
once  i n  th e  p a s t  t h a t  I  am aw are  o f .  I  f e e l  t h e r e  
h a s  been  a r a s h  o f  q u e s t i o n a b le  an d f a l s e  c la im s  
o f  l a t e ,  e s p e c i a l l y  i n  t h i s  a r e a ,  w hic h h a s  c r e a te d  
a v e ry  s e v e r e  h a r d s h ip  on  p r i v a t e  c i t i z e n s  who 
a r e  j u s t  u n a b le  to  cope w it h  th e  l i t i g a t i o n  c o s t s  
i n  o p p o s i t i o n  to  th e  r e s o u r s e s  a v a i l a b l e  to  
I n d ia n s ,  nam ely , The U .S . G overn m ent.

E lm er  H W in te r 
Mahnome n,M N.56 55 7
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P. 0. Box 428 
Franklin, La. 70538 
January 11, 1980

The Honorable John Melcher 
Chairman
Senate Select Committee on Indian Affairs 
Washington, D. C. 20510

Dear Senator Melchers

This is to inform you that I have received the transcripts of my 
December 17, 1979 testimony before your Committee. I do not wish to 
make any changes in the verbal or written testimony and will notify 
Mr. Taylor of such with a copy of this letter. I would like to request 
that either your office or the Commi •.tee staff continue to keep me 
informed on the status of this matter, especially if it appears that 
there will be forthcoming legislation to extend the Statute of Limitations.

I would like to take this opportunity to thank you and your 
Committee members for allowing me to attend and testify before the 
Committee. I am enclosing photocopies of several articles from the 
New Orleans newspaper concerning several Louisiana Indian Tribes.
I would hope these might give you some idea of the potential threat 
to the people of the State of Louisiana if the Statute of Limitations 
should be extended. Having been under the physical, emotional, and 
financial strain of an Indian land claim suit, I only hope that future 
claims in this State can be stopped and I will do everything humanly 
possible to keep hundreds or possibly thousands of other Louisiana 
citizens from having to go through the same experience.

I urge both you and your Committee members to allow expiration of 
the Statute of Limitations or if an extension is allowed, to please 
consider some monetary relief for defendents in the suits as discussed 
in my previous testimony. There must be something done to provide 
more equity to defendents in these suits. I would be most happy to 
discuss this matter with you at your convenience If you feel it necessary.

Again, I thank you for your time and consideration and hope that a 
fair and equitable solution to this national problem will be soon forth­
coming.

J'S'Earl Veeder, II 
Deferent
Chitimacha Tribe of La. 
vs. Harry L. Laws Company 
Inc., et. al.

cc: Peter Taylor
Senator Rullell B. Long 
Senator J. Bennett Johnston, Jr. 
Rep. David Treen 
Rep. Jerry Huckaby

c
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R GONSER
6015 SOUTH WEST STEVENS 
SEATTLE HA 98116 western union Mailg ram

4-062896S348 12/14/79 ICS IPMRNCZ CSP HSHB 
2069354866 MGM TORN SEATTLE MA SO 12-14 1049P EST

RF.CT DE C 1379

HONORABLE JOHN MELCHER, CHAIRMAN SELECT 
COMMITTEE ON INDIAN AFFAIRS, PPC 
US SENATE
WASHINGTON DC 20510

I BEG YOUR POSTPONEMENT OF THE SCHEDULED DEC 17 DECISION HEARING (TO 
DETERMINE IF THE APRIL 1 1980 STATUTE OF LIMITATIONS FOR LEGAL ACTION 
BY THE FEDERAL GOVERNMENT ON BEHALF OF INDIAN ENITIES) THE TIME 
SHOULD BE EXTENDED TO ALLOW THOSE AFFECTED BY LOCALE OR PLIGHT TO 
TESTIFY EITHER BY THEIR PRESENCE OR IN WRITING
SINCERELY YOURS,

EVA GONSER, VICE PRESIDENT QUINAULT PROPERTY OWNERS ASSOC 
206-935-4666

22149 EST

MGMCOMP MGM

>

0
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MONTANANS OPPOSING DISCRIMINATE 
BOX 673
POLSON MT 59860

4-0677458346 12/16/79 ICS IPMMTZZ CSP WSHB 
4068832198 MGM TDMT POLSON MT 12-^1^54 IP EST

rFCCDTC '

*■ HONORABLE JOHN MELCHER 
US SENATE
WASHINGTON DC 20510

WE WOULD APPRECIATE YOUR POSTPONEMENT OP THE HEARINGS AT 10AM 
DECEMBER 17 "TO DETERMINE WHETHER THE APRIL 1 1980 STATUTE OP 
LIMITATIONS DEADLINE" SHOULD BE EXTENDED ON BEHALF OP INDIAN TRIBE 
BAND OR GROUP IN THEIR BEHALF BY THE FEDERAL GOVERNMENT, PLEASE 
EXTEND THE TIME FOR WRITTEN COMMENTS OR OPPORTUNITY TO TESTIFY FOR A 
LONG ENOUGH PERIOD FROM TH08E AFFECTED TO BE HEARD, WE STRONGLY 
OBJECT TO ANT FURTHER EXTENSIONS FOR THESE CLAIMS IN ANY EVENT

MONTANANS OPPOSING DISCRIMINATION
W H MATTHIES E P BURLEW DOCTOR RAY KAISER F W ROCKWELL HARRY 

MILLER JOHN COCHRAN DOCTOR EARL CORIELL ROY LAKE W D MCDANIEL 
JOSEPHINE WHITE

17141 EST

MGMCOMP MGM
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AMERICAN HANDICRAFT V SCHAMEL 
109 NORTH MAIN ST 
ELMIRA NV 14901 we stern union Ma ilg ram^L
4-0446318348 12/14/79 ICS IPMMTZZ CSP WSMB 
6077340566 MGM TDMT ELMIRA NV ITS 12-14 0257P EST

HECTDEC181979

HONORABLE JOHN MELCHER CHAIRMAN OF THE SELECT 
COMMITTEE INDIAN AFFAIRS 
US SENATE 1123 DIRKSON SENATE OFFICE BLDG 
WASHINGTON DC 20510

WITH REGARD TO YOUR HEARING SCHEDULED FOR 10100 AM DECEMBER 17TH TO 
DETERMINE WHETHER THE APRIL 1ST 1980 STATUTE OF LIMITATIONS OEADLINE 
SHOULD BE EXTENDED FOR COMMENCING ACTIONS ON BEHALF OF AN INDIAN 
TRIBE BAND OR GROUP BY THE FEDERAL GOVERNMENT. WE FEEL THAT SENATORS. 
CONGRESSMAN LEE AND THE BUREAU OF INDIAN AFFAIRS PURPOSELY WITHHELD 
INFORMATION FROM US ON THIS HEARING AS WE ARE INVOLVED IN AN INDIAN 
LAND CLAIM. WE STRONGLY BELIEVE THAT YOUR COMMITTEE SHOULD HEAR 
TESTIMONY FOR THE RECORD WRITTEN STATEMENTS FOR OUR MEMBERS, WE ARE 
URGING YOU TO EXTEND MAKING A DECISION FOR A LONG ENOUGH PERIOD OF 
TIME TO ALLOW THOSE THAT ARE BEING SUED THREATENED BY A SUIT OR 
LIVING IN AN AREA THAT MAY BE UNDER FUTURE LITIGATION AS A RESULT OF 
ANY EXTENSION OF THE STATUTE OF LIMITATIONS HAVE AN OPPORTUNITY TO 
TESTIFY OR COMMENT
VIVIAN D SCHAMEL CHAIRMAN FINGER LAKES LAND PROTECTION ASSOCIATION 
OF NEW YORK INC

14152 EST

MGMCOMP MGM
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WISNER T KINNY
KINNY RD
OVID NY 14521

Mailg ram r * ;

4-061235SJ46 12/14/79 ICS ipmmtzz csp WSHB 
6076692664 MGM TOUT OVID NY 135 12-14 0914P E8T

RFCTDEC ‘ r 1979

SENATOR JOHN MELCHER* CHAIRMAN SELECT 
COMMITTEE ON INDIAN AFFAIRS 
SENATE OFFICE BLDG 
WASHINGTON DC 20510

PLEASE BE ADVISED THAT THE VARIOUS ADHOC COMMITTEES ON INDIAN AFFAIRS 
OF THE TOWN GOVERNMENTS OF SENECA COUNTY* STATE OF NEW YORK, KNOWN AS 
THE SENECA COUNTY LIBERATION ORGANIZATION, 8TR0NGLY OPPOSE ANY 
EXTENSION BEYOND APRIL 1, I960, OF THE U.S, STATUTE OF LIMITATIONS 
PERTAINING TO INDIAN LAND CLAIMS, THEY EXPRESS OPPOSITION BECAUSE 
THEY BELIEVE ANY SUCH EXTENSION WILL MERELY POSTPONE THE DUE PROCESS 
ADJUDICATION OF THE CAYUGA LAND CLAIM NOW THREATENING THIS AREA, 
THEREFORE THE SENECA COUNTY LIBERATION ORGANIZATION RESPECTFULLY 
REQUESTS THAT ITS OPPOSITION BE ENTERED AS TESTIMONY IN THE RECORD OF 
THE DECEMBER 17, 1979, HEARING UPON THIS MATTER CONDUCTED BY YOUR 
COMMITTEE ON INOIAN AFFAIRS, RESPECTFULLY

DR WISNER P KINNY CHAIRMAN SENECA COUNTY LIBERATION ORGANIZATION 
OVID NY 14521

21114 E3T

MGHCOMP MGM

*

(
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WISNER T KINNY
KINNY RD
OVID NY 14521

roir̂.®

SW! SS Mailgram j

«»0S1111SSUS 12/14/79 ICS IPMMTZZ CSP WSHB 
6076692860 MGM TDMT OVID NY U J  12-10 0909P EST

A  HFC'PDEC 1 S 7979

* SENATOR JOHN MELCHER, CHAIRMAN SELECT 
COMMITTEE ON INDIAN AFFAIRS 
SENATE OFFICE 8LDG 
WASHINGTON DC 20510

PLEASE BE ADVISED THAT, AS CHAIRMAN OF THE SENECA COUNTY BOARD OF 
SUPERVISORS, 8TATE OF NEW YORK, I STRONGLY OPPOSE ANY EXTENSION 
BEYOND APRIL 1 1980 OF THE U.S. STATUTE OF LIMITATIONS PERTAINING TO 
INDIAN LAND CLAIMS BECAUSE EXTENSION WILL MERELY POSTPONE THE DUE 
PROCESS ADJUDICATION OF THE CAYUGA LAND CLAIM NOW THREATENING THIS 
AREA, THEREFORE, I RESPECTFULLY REQUEST THAT MY OPPOSITION BE ENTERED 
AS TESTIMONY IN THE RECORD OF THE DECEMBER 17, 1979, HEARING UPON 
THIS MATTER CONDUCTED BY YOUR COMMITTEE ON INDIAN AFFAIRS. 
RESPECTFULLY

DR WILLIAM SCHOENLEBER CHAIRMAN SENECA COUNTY BOARD OF SUPERVISORS 
WATERLOO NY 13165 

21110 EST

MGMCOMP MGM

J
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WISNER T HINNY 
HINNY RD 
OVID NY 14521 western SS Mailgram | J
4-081462SJ48 12/14/79 ICS IPMMTZZ C8P WSHB 
6078692864 MOM TOMT OVID NY til 12-14 0922P E8T

„r r r  DEC 1 P 1979
SENATOR JOHN MELCHER* CHAIRMAN, SELECT 
COMMITTEE ON INDIAN AFFAIRS 
SENATE OFFICE BLOG 
WASHINGTON DC 20510

PLEASE BE ADVISED THAT, AS SUPERVISOR OF THE TOWN OF OVID, COUNTY OF 
SENECA, STATE OF NEW YORK, I STRONGLY OPPOSE ANY EXTENSION BEYOND 
APRIL 1 I960 OF THE U.S, STATUTE OF LIMITATIONS PERTAINING TO INDIAN 
LAND CLAIMS BECAUSE EXTENSION WILL MERELY POSTPONE THE DUE PROCESS 
ADJUDICATION OF THE CAYUGA LAND CLAIM NOW THREATENING THIS AREA, 
THEREFORE, I RESPECTFULLY REQUEST THAT MY OPPOSITION BE ENTERRED AS 
TESTIMONY IN THE RECORD OF THE DECEMBER 17 1979, HEARING UPON THIS 
MATTER CONDUCTED BY YOUR COMMITTEE ON INDIAN AFFAIRS, RESPECTFULLY 

LAWRENCE J WILKINS SUPERVISOR TOWN OF OVID OVID NY 14521 

21129 EST

MGMCOMP mgm
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WISNER T KINNY 
KINNY RD 
OVID NY 14521

pos

“ Mailg ram^t
4-081509S348 12/14/79 ICS IPMMTZZ C8P W8HB 
8078692864 MGM TDMT OVID NY 112 12-14 0925P ESY

SENATOR JOHN MELCHER# CHAIRMAN, SELECT 
COMMITTEE ON INDIAN AFFAIRS 
SENATE OFFICE BLDG 
WASHINGTON DC 20510

PLEASE BE ADVISED THAT, AS SUPERVISOR OF THE TOWN OF COVERT# COUNTY 
OF SENECA, STATE OF NEW YORK, I STRONGLY OPPOSE ANY EXTENSION BEYOND 
APRIL 1 1980 OF THE U.8, STATUTE OF LIMITATIONS PERTAINING TO INDIAN 
LAND CLAIMS BECAUSE EXTENSION WILL MERELY POSTPONE THE DUE PROCESS 
ADJUDICATION OF THE CAYUGA LAND CLAIM NOW THREATENING THIS AREA, 
THEREFORE# I RESPECTFULLY REQUEST THAT MY OPPOSITION BE ENTERRED AS 
TESTIMONY IN THE RECORD OF THE DECEMBER 17 1979# HEARING UPON THIS 
MATTER CONDUCTED BY YOUR COMMITTEE ON INDIAN AFFAIRS, RESPECTFULLY

JOHN SWANSON JR SUPERVISOR TOWN OF COVERT, INTERLAKEN NY 14S47

21130 EST

MGMCOMP MGM



368

tu* Posr̂fJWISNER T KINNY 
KINNY RO 
OVID NY 14521 western union Ma ilgram^ L

4-O8148JSJUB 12/14/79 ICS IPMMTZZ CSP WSHB 
6078692664 MOM TDMT OVID NY 110 12-14 0923P E8T

MfCTDEC 13Z9
SENATOR JOHN MELCHER* CHAIRMAN, SELECT 
COMMITTEE ON INDIAN AFFAIRS 
SENATE OFFICE BLDG 
WASHINGTON DC 20510

PLEASE BE ADVISED THAT, AS SUPERVISOR OF THE TOWN OF LODI, COUNTY OF 
SENECA, STATE OF NEW YORK, I STRONGLY OPPOSE ANY EXTENSION BEYOND 
APRIL 1 1980 OF THE U.S, STATUTE OF LIMITATIONS PERTAINING TO INDIAN 
LAND CLAIMS BECAUSE EXTENSION WILL MERELY POSTPONE THE DUE PROCESS 
ADJUDICATION OF THE CAYUGA LAND CLAIM NOW THREATENING THIS AREA, 
THEREFORE, I RESPECTFULLY REQUEST THAT MY OPPOSITION BE ENTERREO AS 
TESTIMONY IN THE RECORD OF THE DECEMBER 17 1979, HEARING UPON THIS 
MATTER CONDUCTED BY YOUR COMMITTEE ON INDIAN AFFAIRS, RESPECTFULLY 

FRANCIS HURD SUPERVISOR TOWN OF LODI LODI NY 14860

21130 EST

MGMCOMP MGM
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December 12 , 1979

Hon or ab le  Jo hn  M el ch er , Ch air ma n 
S e le c t Co mm ittee  on In d ia n  A f fa ir s  
U nit ed  S ta te s  Sen at e
1123 D ir kse n  Senate  O ff ic e  B u il d in g  
W as hing to n,  D.C. 20510

Dear Mr. M el ch er :

su : — - s sra

Many o f  us in  t h i s  a re a  wo uld  a p p re c ia te  po st po ne m en t o f  th e  h e a r in g  
December 1 7 th . " I f  th e  d e ad li n e  sh ould  be  exte nded  fo r  com mencin g 
a c t io n s  on  b e h a lf  o f  an  In d ia n  T r ib e , ba nd , o r gr ou p by th e  F e d e ra l 
Go ve rnmen t" .

Or, ex te n d in g  th e  p e r io d  fo r  w r i t te n  com ments f o r  a  lo ng  enough p e r io d  
o f  tim e to  a ll o w  th o se  t h a t  a re  b e in g  su ed , th re a te n e d  by s u i t ,  o r l iv in g  
in  an  a re a  t h a t  may be  under fu tu r e  l i t i g a t i o n ,  a s  a r e s u l t  o f  any  
e x te n s io n  o f  th e  s t a tu e  o f  l im i ta t io n s ,  ha ve  an  o p p o rtu n it y  to  t e s t i f y  
o r com ment.

Thank you.

S in c e re ly

A lb in  A. Svoboda 
Em erson,  N eb ra sk a 68733
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IPMP0W J HSA
4 -0 2 2 « S 2 S 3 5 l 1 2 /1 7 /7 9
IC S IP M R N U  CSP

8 0 1 722500 1  TORN ROOSEVELT UT 91 1 2 -1 7  12 00 P EST 
PMS MEMBERS OF THE SELECT COMMITTEE ON IN DIA N AFFA IR S, HONORABLE JOHN

MELCHER* CHAIRMAN , DLR
11 23  DIRNSEN SENATE OFF ICE BLOG 
WASHINGTON DC 20510 DEC 171979

RECT0r 3 181373

ROOSEVELT CIT Y COUNCIL URGENTLY REQUEST THAT NO LE GIS LA TION TO EXTEND 
THE AP RIL 1 19 80  STATUTE OF L IM IT A TIO N S ON IN DIA N CLAIM S BE 
CONSIDERED

OVER THE LAST HUNDRED YEARS THERE HAS BEEN AMPLE TIME  To SETTLE ALL 
CLAIMS FROM'THE PAST THERE MUST BE A DEADLIN E OR LAWSUITS WIL L GO ON 
FOREVER.

THE COURT COST TO THE AMERICAN TAXPAYER, TO SAY NOTHING OF THE CLAIMS 
THAT HAVE BEEN RA ID OVER AND OVER, ARE STAGGERING THE PEOPLE CF THE 
UN ITE D STATES HAVE REACHED A PO INT WHERE THEY DEMAND THAT TH IS  COME 
TO AN END

w Ralph shields, mayor Roosevelt city ut
12 10 1 EST

IPMPOWT HSA
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J WISNER T KINNY 
KINNY RD 
OVID NY 14521 “ M ai lg ra m ^.

A
4-0813478146 12/14/79 ICS IPMMTZZ CSF WSHB 
6078692664 MGM TDMT OVID NY 136 12-14 0919P EST

RF CT  DEC • s 1379

SENATOR JOHN MELCHER, CHAIRMAN, SELECT 
COMMITTEE ON INDIAN AFFAIRS 
SENATE OFFICE BLDG 
WASHINGTON DC 20510

PLEASE BE ADVISED THAT THE TOWN BOARD OF ROMULUS, NEW YORK, COUNTY OF 
SENECA, ON DECEMBER IS, 1979 BY UNANIMOUS VOTE, DID RESOLVE TO 
EXPRESS STRONG OPPOSITION TO ANY EXTENSION BEYOND APRIL 1 i960 OF THE 
U.3, STATUTE OF LIMITATIONS PERTAINING TO INDIAN LAND CLAIMS BECAUSE 
IN THEIR VIEW ANY SUCH EXTENSION WILL MERELY POSTPONE THE DUE PROCESS 
ADJUDICATION OF THE CAYUGA LAND CLAIM NOW THREATENINB THIS AREA, 
THEREFORE, AS SUPERVISOR OF THE TOWN OF ROMULUS AND THE CHAIRMAN OF 
THIS TOWN BOARD, I RESPECTFULLY REQUEST THAT OUR OPPOSITION BE 
ENTERED AS TESTIMONY IN THE RECORD OF THE DECEMBER IT 1979 HEARING 
UPON THIS MATTER CONDUCTED BY YOUR COMMITTEE ON INDIAN AFFAIRS, 
RESPECTFULLY

RAY ZAJAC SUPERVISOR TOWN OF ROMULUS WILLARD NY 14588

21119 EST

MGMCOMP MGM

J
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V

IPMPORT MSA 
R-Q62871S351 12/17/79 
ICS IPMMT22 CSP

RFCT'?r '- ‘ ' 1979
9066632766 TDMT PQI.SON MT 56 12-17 0320P MST

pms honorable John melcher chairman select committee on Indian
A

AFFAIRS
1123 QIRKSEN SENATE OFFICE BLOC 
WASHINGTON OC 20510

I UNDERSTAND TOUR COMMITTEE IS TODAY CONSIDERING THE STATUTE CF 
LIMITATIONS ex te ns io n on DEADLINE for fili ng SUITS ON behalf CF 
INDIANS.

I SINCERELY URGE REJECTION OF THIS EXTENSION. I BELIEVE FUTURE 
ENCOURAGEMENT OF TME SERIOUS DISRUPTION CAUSED BY THESE ACTIONS 
ACROSS THE COUNTRY IS HARMFUL TO THE NATION AND ACCOMPLISHES NO 
USEFUL PURPOSE. THANK YOU

EARL D CORRIELL MD

17125 EST

IPMPOrT HSA



WALTER MORRIS
PO BOX 555
KINGSTON WA 96346 SSSSfMailgram
4-001258S351 12/17/79 ICS IPMBNGZ CSP WSHB 
2062972195 MGM TDBN KINGSTON WA 113 12-17 0405* EST

REC’C DEC 1 S 1975
HONORABLE JOHN HELCHER
SELECT COMMITTEE ON INDIAN AFFAIRS 1123
OIKSEN SENATE OFFICE BLDG
WASHINGTON DC 20510

IN THE NAME OF "JUSTICE FOR INDIANS," MANY OF TOUR FELLOW CITIZENS 
ARE LOSING THEIR HOMES, BUSINESSES AND CITIZENSHIP RIGHTS,WE ARE 
BEING DESTROYED BY POLICIES AND ACTIONS OF THE FEDERAL GOVERNMENT AND 
OUR OWN TAX DOLLARS ARE USED AGAINST US. PLEASE ALLOW TIME AND 
OPPORTUNITY FOR OUR COMMENTS ON THE PROPOSED EXTENSION OF THE STATUTE 
OF LIMITATIONS DEADLINE, APRIL 1 1980, FOR COMMENCING ACTION BY THE 
FEDERAL GOVERNMENT ON BEHALF OF ANY INDIAN GROUP OR TRIBE, WE PLEAD 
FOR YOUR HELP. IT IS ALREADY TOO L*R MANY, THANK YOU,

BETTY MORRIS QUINAULT PROPERTY OWNERS REPRESENTATIVE TO ICERR 
PO qOX 555 
KINGSTON WA 96346 

04105 EST

MGMCOMP MGM
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CAL-HOLLINGSHORTH «• ■ 
854 HOHEN RD 
SEOROHOOLLEY HA 98284 western union

Posr̂

Ma ilg ram^ *
4-000378S351 12/17/79 ICS IPMBNGZ CSP HSHB 
2066586635 HOM TDBN SEOROHOOLLEY HA 101 12-17 1219A E8T

*■ HONORABLE JOHN MELCHER CHAIRMAN
SELECT COMMITTEE ON INDIAN AFFAIRS 
1123 OIRKSEN SENATE OFFICE BLDG 
HASHINGTON DC 20510

PLEASE POSTPONE SCHEDULED DECEMBER 17 HEARING TO DETERMINE APRIL 1 
I960 DEADLINE FOR STATUTE OF LIMITATIONS FOR LEGAL ACTIONS ON BEHALF 
OF INDIAN ENTITIES BY THE FEDERAL GOVERNHENT, HE HAD FOR UNKNOHN 
REASON NO LEAD TIME ON YOUR HEARING, TIME SHOULD BE EXTENDED TO ALLOH 
THOSE CITIZENS AFFECTED BY LOCALITY OR BY PERSONAL SITUATION TO 
TESTIFY IN HRITING OR BY THEIR PRESENCE BEFORE YOUR SELECT COMMITTEE. SIGNEDl CAL HOLLINGSHORTH, PRESIDENT HASHINGTON STATE CHAPTER

INTERSTATE CONGRESS FOR EQUAL RIGHTS AND RESPONSIBILITIES 
854 HOHEN RD 
SEOROHOOLLEY HA 9S284

00139 EST

HGMCOMP MGM
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J NEAL NELSON • president 
CONCERNED CITIZENS COUNCIL 
HALTHXLL NE Ha*?

western union Mailgram ' * ;

l-04ll)J|S4A 1IZ1I/7S ICS IPMBN8E C8F HSHC 
40|<i941AlA MOM TDBN SOUTH SIOUX CITY NE SB lS-t! OISSP CST

honorable John melcher* chairman 
SELECT COMMITTEE ON INDIAN AFFAIRS 
US SENATE
HIS DIRKSEN SENATE OFFICE BLOS 
HASHINOTON DC IOS1O

R£CT DEC 17 19 79

REOaRDINQ DECEMBER IT 10AM HEARINQ ON EXTENSION OF STATUE OF 
LIMITATIONS DEADLINE mould APPRECIATE tour SXVINO ample time for 
TESTIMONY ano comments to THOSE parties that are beino sued 
THREATENED OF SUIT ANO ARE LIYINJ IN AREAS THAT NAT BE UNDER FUTURE 
lxtioation as a result of any extention of the statues of limitation 
thank YOU FOR YOUR CONSIDERATION
NEAL NELSON - PRESIDENT 
CONCERNED citizens council 
NALTHILL NE aSOaT 

15151 EST

HOHCOMP MOM

J
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THE UINTAH COUNTY CLERK 
COUNTY BLOG 
VERNAL UT 6407S “ Mailg ram / * ;

4-0295*38351 12/17/79 ICS IPMRNCZ CSP W8HB 
8017891382 MGM TORN VERNAL UT 125 12-17 1055A MST

WFC’ I? DEC 19 1979

THE MEMBERS OF THE SELECT COMMITTEE ON INDIAN 
AFFAIRS
CARE HONORABLE JOHN MELCHER CHAIRMAN 1123 
DIRKSEN SENATE OFFICE BLDG 
WASHINGTON DC 20510

WE THE UINTAH COUNTY COMMISSION URGENTLY REQUESTS THAT NO LEGISLATION 
BE CONSIDERED TO EXTEND THE APRIL 1ST 1980 STATUTE OF LIMITATIONS ON 
INDIAN CLAIMS. THE SUITS ALREADY PENDING WILL PROBABLY CONSUME ALL OF 
THE NEXT DECADE AND THIS NIGHTMARE OF UNCERTAINTY AND CAUSE SHOULD BE 
RESOLVED AND BROUGHT TO AN END AS SOON AS POSSIBLE. THIS IS THE 
REASON THE ORIGINAL DEADLINE WAS IMPOSED, NEITHER SIDE HAS GAINED BY 
THE CLAIM, THE SMALL AMOUNT THE INDIANS MAY HAVE ACQUIRED HAS BEEN 
nullified BY THE ILL-WILL* MISTRUST* and antagonisms that have 
RESULTED,

THE UINTAH COUNTY COMMISSION MERRILL B. MECHAM, ACTING CHAIRMAN 
NEAL H, DOMGAARD

13104 EST

MGMCOMP mgm
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MONTANANS OPPOSING DISCRIMXNATXO 
BOX 673
POLSON MT 59860

4-0678088348 12/14/79 XCS IPMMTZZ CSP MSHB 
4068832198 MOM TOMT POLSON MT 113 31-14 0542P EST

REC’D DEC 2 01979

HONORABLE DANIEL K XNOUYE 
US SENATE
WASHINGTON DC 20510

WE WOULD APPRECIATE YOUR POSTPONEMENT OP THE HEARINGS AT 10AM 
DECEMBER 17 "TO DETERMINE WHETHER THE APRIL I 19B0 STATUTE OP 
LIMITATIONS DEADLINE" SHOULD BE EXTENDED ON BEHALP OP INDIAN TRIBE 
BAND OR GROUP IN THEIR BEHALP BY THE PEDERAL GOVERNMENT. PLEASE 
EXTEND THE TIME POR WRITTEN COMMENTS OR OPPORTUNITY TO TE8TIPY POR A 
LONG ENOUGH PERIOD PROM THOSE APPECTED TO BE HEARD, WE STRONGLY 
OBJECT TO ANY PURTHER EXTENSIONS POR THESE CLAIMS IN ANY EVENT

MONTANANS OPPOSING DISCRIMINATION
W H MATTHIES E P BURLEN DOCTOR RAY KAISER P W ROCKWELL HARRY 

MILLER JOHN COCHRAN DOCTOR EARL CORIELL ROY LAKE M D MCDANIEL 
JOSEPHINE WHITE

17142 EST

MGMCOMP MGM

J
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«<red anderson prisibent inter-t 
lla WEST THOMAS 
PHOENIX AZ n o n western union

S P O M ^ 9

Mailgram^U
4-0IQ0S1SS5S U/I1/7R ICI IPMRNCZ C M  MIMI 
SOllSSOOTl HOM TORN PHOENIX AI 141 11-11 074RP IIT

SECT DEC 2 S 1979
THE HONORABLE JOHN MELCHER
CHAIRMAN SELECT COMMITTEE ON INDIAN AFFAIRS 
UNITED STATES SENATE 
WASHINGTON DC 10110

DEAR SENATOR MELCHER

THE INTER-TRIBAL COUNCIL OF ARIZONA, REPRESENTING IS TR IM S 
RESPECTFULLY UROES THAT THE CONORESS EXTEND THE STATUTES OF 
LIMITATIONS ON SECTION 1419 CLAIMS FOR A MINIMUM OF THREE YEARS, 
UNLESS AN EXTENTION IS ORANTED, HUNOROEDS OF INDIAN CLIAMS IN ARIZONA 
MILL NOT BE FILED BY THE APRIL 1, ISSO DEADLINE, THU MILL NOT IB 
OWING TO A FAILURE ON THE FART OF INDIANS FOR THEIR TRIBES, INSTEAD, 
LACK OF ADEQUATE H A  STAFF ANO FUNDING MILL II  RESPONSIBLE FOR THIS 
BREACH OF TRUST BY THE FEDERAL GOVERNMENT, RECENTLY, THERE HAS BEEN 
MARKED PROGRESS SCREENINS AND CERTIFYING CLAIMS, WITH REASON FUNOINS 
AND STAFF SUPPORT, ME ARE CONFIDENT THE WORK CAN BE ACCOMPLISHED IN A 
THOROUGH, COMPETENT, AND TIMELY MANNER,

NED ANDERSON PRESIDENT INTER-TRIBAL COUNCIL OF ARIZONA 
114 NEST THOMAS 
PHOENIX AZ SS01J

IRlAR EST

HGHCOMP MOM
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W6EAN WILSON 
BOX IS}
FT YATES NO 565J6 “ Mai lg ram lU
4-O15418SJ49 12/15/79 ICS IPMMTZZ CSP WSHB 
7018547591 MGM TDMT FT YATES NO 120 12-15 1220P EST

RECT DEC 181979
SENATOR JOHN MELCHER, CHAIRMAN SENATOR SELECT 
COMMITTEE ON INDIAN AFFAIRS , OVERSIGHT 
COMMITTEE ON SOL
US SENATE
WASHINGTON DC 20510

THE STANDING ROCK RESERVATION LANDOWNERS ASSOCIATION SUPPORTS AN 
INDEFINITE EXTENSION BEYOND APRIL 1* 1900 FOR FILING 2415 CLAIMS, 
FUNDS NEEO TO BE APPROPRIATED TO MIRE QUALIFIED PERSONNEL TO HANDLE 
CLAIMS AND FOR PAYMENT OF CONTRACTORS I,E, APPRAISERS ACCOUNTANTS AND 
PROFESSIONALS TO ASSESS RANGE DAMAGES AND MINERAL CLAIMS,

WE URCE THE ISSUANCE OF A CONGRESSIONAL DIRECTIVE TO THE SECRETARY OF 
INTERIOR AND SOLICITORS OFFICE TO SUPPORT THE CLAIMS WORK GIVE LEGAL 
GUIDELINES AND DIRECTION,

INTERIOR DEPARTMENT SHOULD VIEW THE 2415 CLAIMS PROCESS AS AN 
OPPORTUNITY TO GAIN CONFIDENCE OF INDIAN LANDOWNERS,

RESPECTFULLY,
JOSEPH A WALKER PRESIDENT STANDING ROCK LANDOWNERS ASSN 
BOX 49
FT YATES NO 5S536

12l2S EST

MGMCOMP mgm
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SUUAXIN ISLAND TRIBE C J PETERS 
RT 1 BOX 257 
SHELTON WA 98584

,rrr DEC 17^791-059699SSU7 12/15/79 ICS IPHMTZZ CSP WSMA 
2099269781 MOM TDMT SHELTON HA 55« 12-13 0529P EST t
SENATOR JOHN MELCHER
CHAIRMAN SELECT COMMITTEE INDIAN AFFAIRS 
SENATE OFFICE BLOC 
WASHINGTON DC 20510

DEAR SENATOR MELCHERl

AS THE CHAIRMAN OF THE SQUAXIN ISLAND TRIBAL COUNCIL' I WISH TO 
EXPRESS MY CONCERN ABOUT THE EFFECTS OF THE 2#15 STATUTE OF 
LIMITATIONS ON TRIBAL CLAIMS,

AS I UNDERSTAND IT, THE STATUTE ITSELF IS NOT ENTIRELY CLEAR, 
ALTHOUGH IT MAY STOP ONLY ACTIONS FOR MONEY DAMAGE8 BROUGHT BY THE 
UNITED STATES ON BEHALF OF INDIAN TRIBES, IT MAY ALSO BE INTERPRETED 
TO Bar all CLAIMS BROUGHT BY TRIBES THEMSELVES AS HELL' excluding 
those OCCURING HITHING THE STATUTE'S TIME LIMIT,

ONLY RECENTLY he LEARNED THAT THE UNITED STATES GOVERNMENT HAS 
CONSENTED TO HELP TRIBES PURSUE ACTION IN RESPONSE TO DAMAGES TO OUR 
FISHERIES. it is IMPOSSIBLE for us to ioentify and DEVELOP SUCH 
CLAIMS BY APRIL 1' 1980, INDIAN TRIBES ARE BEING FORCED TO ABANDON 
MAN* CLAIMS BECAUSE THE BUREAU OF INDIAN AFFAIRS DOES NOT HAVE THE 
CAPACITY TO DEVELOP ALL OF THE LAW SUITS THAT SHOULD GET HEARINGS,

THE PURPOSE OF ANY STATUTE OF LIMITATIONS IS TO FORECLOSE STALE 
CLAIMS, WHERE PLAINTIFFS HAVE HAD AN OPPORTUNITY TO PURSUE LEGAL 
REMEDIES BUT HAVE NOT DONE 80, ANOTHER PURPOSE IS TO AVOID LEGAL 
ACTION WHERE WITNESSES AND EVIDENCE HAVE BECOME, FOR WHATEVER REASON, 
Less reliable over the years, neither purpose is served by the 
IMPOSITION OF THIS STATUTE. MOST INDIAN TRIBES ARE JUST BEGINNING TO 
REACH A POINT WHERE THEY ARE ABLE TO IDENTIFY AND DEVELOP THESE 
CLAIMS ADEQUATELY) AND THE PROBLEM OF WITNESSES AND EVIDENCE HAS NOT 
PROVED TO BE INSURMOUNTABLE FOR COURT'S LOOKING AN INDIAN ISSUES IN 
THE P*ST.

MOST, IF NOT ALL, OF THESE TURN DIRECTLY UPON POINTS OF LAN, AND 
ONLY RARELY DO THEY HINGE ON DISPUTED FACTS.

FOR THESE REASONS, I URGE YOU TO REPEAL 2015 AND PROVIDE INDIANS 
WITH A CONTINUED OPPORTUNITY TO REDRESS BY LEGAL ACTION TO RIGHT SOME 
OF The HISTORIC WRONGS TO which THEY HAVE BEEN SUBJECTED. VERY TRULY 
youRS'
CALVIN J PETERS
CHAIRMAN SQUAXIN ISLAND TRIBE

SHELTON WA

o
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