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STATUTE OF LIMITATIONS EXTENSION

MONDAY, DECEMBER 17, 1979

U.S. SENATE,
SerLect CoMMITTEE ON INDIAN AFFAIRS,
Washington, D.C.

The committee met, pursuant to notice, at 10:15 a.m., in room 1202,
Dirksen Senate Office Building, Senator John Melcher (chairman of
the committee) presiding.

Present: Senators Melcher, Inouye, DeConcini, Hatfield, and
Cohen.

Staff present: Max Richtman, staff director; Peter Taylor, special
counsel; Virginia Boylan, staff attorney; John Mulkey, professional
staff member; and Michael Cox, minority counsel.

Senator Harrierp [acting chairman], The hearing will come to
order.

The purpose of the hearing this morning is to determine the status
of the work of the Department of the Interior and Department of
Justice in identifying and processing claims of Indians and indi-
viduals that arose before 1966.

Prior to 1966, there was no limitation on the time in which the
United States could bring an action for damages either for itself or
on behalf of an Indian tribe. In 1966, the Congress enacted 28 U.S.C.
2415 to establish a time limit of 6 years for claims based on contracts
and 3 years for damage claims for most torts. Six years was allowed
for trespass or conversion damages affecting lands. There is no limit
on time for actions to establish title to lands.

In 1972, at the request of the Departments of Interior and Justice,
this statute of limitations was amended to extend by 5 years the time
in which the United States could bring an action on behalf of an
Indian tribe or individual for a claim arising before 1966. In 1977, this
statute was again extended by 214 years to April 1, 1980. The purpose
of these extensions was to allow Interior and Justice to identify and
process outstanding Indian claims and provide some time for negotia-
tion of settlements outside of court where possible.

We will now invite our first witness today, Forrest Gerard, Assist-
ant Secretary for Indian Affairs, Department of the Interior, to
testify.

T am informed, Mr. Gerard, that you would like to have the various
field and regional solicitors sit as a separate panel to describe the num-
ber of cases before them, the kind of cases, and how long they estimate
it will take to process them, and the prospects for achieving negotiated
settlements; assuming the statute of limitations is extended. Is that
correct ?

(1)




Mr. Gerarp. That is correct,

Senator Harriern. And you have others that you wish to accompany
you this morning at this time?

Mr. Geragrp. That is correct.

Senator Harrmern. All right.

Would you please have a chair and introduce those who will be
accompanying you ?

STATEMENT OF FORREST GERARD, ASSISTANT SECRETARY FOR
INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR; ACCOMPA-
NIED BY HANS WALKER, ACTING ASSOCIATE SOLICITOR, DIVI-
SION OF INDIAN AFFAIRS; ULYSSES S. ST. ARNOLD, ACTING
RIGHTS PROTECTION OFFICER, OFFICE OF TRUST RESPONSIBIL-
ITIES, BUREAU OF INDIAN AFFAIRS; GEORGE A. BOURGEOIS,
ATTORNEY, SOLICITOR’'S OFFICE

Mr. Geraro. Thank you, Mr. Chairman.

Senator HarrieLn. We have your prepared statement. It will be
placed in the record, as you have submitted it. You may read it, sum-
marize it or highlighting it, as you wish.

Mr. Gerarp. Mr. Chairman, it would be my preference to sum-
marize the prepared statement.

Senator Harrrerp, That will be fine.

Without objection, your full prepared statement will appear in
the record at this point.

[The prepared statement of Mr. Gerard follows 3




MENT OF FORREST GERARD TANT RETARY FOR INDIAN AFFAIRS,

INTERIOR, J I' COMMITTEE ON INDIARN AFFAIRS
STATES SENATE OVERSIGH RING, DECEMEER 17, 1979.

« Cheirman and Members of the Committee, it is a pleasure to appear before
you to discuss matters relating to the statute of limitations claims program.
I would like, in my testimony today, to describe the scope of the task, our

efforts to carry out the task, and some of the problems we have encountered

since the extension was granted in 1977.

I will not burden you with a detailed background of the program. That history
has been stated in the various reports relating to previous extensions. It
will be helpful, however, to mention some points that may place in proper

perspective the situation that we face today.

The program began developing after July 18, 1966, the date the statute of
limitations first went into effect. The statute limited to six years the
time in which the United States, in carrying out its trust responsibility
to Indians, could sue third parties for damages to the property of Indians
erising out of tort or contract. In 1972 the six-year limitation was ex-

tended five more years, or until July 18, 1977, as to claims which accrued

before July 18, 1966, the date of the first act.




In 1977, in testimony before this Committee on the then pending extension
bill, we stated that we had identified several hundred pre-1966 claims,
and that we anticipated well over a thousand nationwide. We were then

glven a two-year-and-8-month extension, until April 1, 1980.

For fiscal year 1978, we went as far as we could with existing resources. The
Department formulated a comprehensive plan of action during FY 1978 and aggres-

sively sought funds to implement such a plan. Immediately after the extension

wvas granted, work began on the formulation of a claims processing plan and

on the preparation of a budget request. By February 1978 the plan was initiated
vith existing resources at the field level with an intensive training phase.

The plan included claims processing procedures, time limits, directions

on communication channels, recommended forms, suggested publicity, and improved
liaison with the Justice Department. Our plan was put into practice during

FI 1978, and while we did process some of our backlog it was clear we needed
funding if we were to meet the needs of the claims problem.

Specific funding to implement our statute of limitations claims program was
first provided for fiscal year 1979. Just as we were launching our program
at the beginning of FY 1979, we were slowed for six months by & hiring
freeze. When the thaw came in March it left us with about a Yyear to process
a then existing inventory of sbout a thousand claims. In addition our plana
called for an all-out search for unidentified claims and the referral of

all worthwhile claims to the Department of Justice no later than November 30,
1979. The reason for the November date was that the Department of Justice

needed at least 4 months to prepare and file the claims in court.
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The all-out search mentioned above was conducted in the summer of 1979.

By the end of the summer we had uncovered a large number of potential claims,
mrer_% The potential claims continued to arrive, and by December 1,
1979, our count of identified potential claims reached a grand total of
9,768. We have illustrated this growth on the attached chart. Our search
;xperi.ence also leads us to believe that another E,Eq@__hor more identifiable

claims in the field may not yet be inventoried.

The number of these potential claims resulted in an extension of our Justice
Department referral date to December 28, 1979, a move which may cause serious

inconvenience to the Justice Department.

We managed to resolve over 2_700 of the grand total mentioned above either
—

by rejection or by successful resolution of the claim to the benefit of the

Indian claimants. To date we have referred about 100 1itigation reports to

the Department of Justice covering about 2000 claims. Our Solicitor's office

—_——

currently has about 2700 claims on hand to complete and the BIA about 2200

—

such claims. A currently undetermined number of worthwhile cleims smong our

backlog of 4900 claims have little chance of making it to court by April 1,

1980." Included in this mmber are most of the largest and most difficult

claima we have, as well as some that may be invalid or of & minor nature.

Our claims program has affected & significant mmber of our citizens in this
country. In many instances hardships may result as e result of our suits.

In many of these seme instances we are dealing with regaining title to property

A




under circumstances in which defendants  througn no fault of their own are
holding by void title. The title issues in these claims are not subject

to the statute of limitations as are the tort issues.

Many prospective defendants are Indians. Other prospective defendants are

immme from suit, such as Indian tribes and the Federal Government. In some

instances defendants are corporate entities. In any case, under the time
constrainte we face, we are unable to give the vulnerable defendants time

to work out amicable settlements.

Adding to this is the fractionated heirship problem, the existence of which

‘bas greatly hampered the claims program and is in our view one of the principal

causes of the tort claims problem. A great majority of the thousands of
Indian claimants are heirs of deceased allottees or trust patentees. We
are unable to locate many of them. The United States, of course, has a

responsibility to them just es it does to recognized tribes, bands, or groups .

The so-called eastern land claims, like many of the smaller land title cases,
have tort demage aspects subject to the statute of limitations. These claims
are also included in our claims program. This Committee is well aware of
the magnitude of the eastern land claims and the effect such claims are
having in the jurisdictions where they may be litigated. We have been
attempting to achieve negotiated settlements in a mmber of these claims,

but it is likely that we will not make the April 1 deadline on some of them.
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Thus, we are confronted with a physical impossibility in completing the
tort claimes portion of the claims program before April 1, 1980. For this
reason we currently believe a short extension of the statute of limitations
on tort claims under 28 U.S.C. 2415(b) may be necessary. We have not yet
decided on a specific proposal, but we anticipate doing so. We look for-

ward to working with the Committee and its staff.

There is at least one area of good news in this affair. We are convinced
that we have processed all or nearly all of the contract damage claims,
and for that reason we recommend that the time limitation in 28 U.S.C. 2415(a)

not be extended.

This completes my statement and I will be pleased to respond to questions.
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Mr. Geraro. Before proceeding, I would like to introduce the others
at the table, On my immediate right is Mr. Hans Walker, Acting
Associate Solicitor for Indian Affairs. On the far left is Mr. Sam St,
Arnold from the Office of Trust Responsibilities in the Bureau of
Indian Affairs. On my immediate left is Mr. George Bourgeois who
also is with the Office of the Solicitor.

Mr. Chairman, you have already provided background on the sta-
tute of limitations and the various extensions. Therefore, I will not
cover that, other than to express our pleasure at appearing before the
committee today to discuss the statute of limitations claims program.

Today, we will describe the scope of the task, our efforts in fulfilling
that task, and some of the problems we have encountered since the last
extension was granted in 1977.

Jumping to 1977, Mr. Chairman, at the time this committee con-
sidered legislation to authorize another extension, administration wit-
nesses informed the committee that they had identified several hun-
dred pre-1966 claims and that it was their anticipation that well over
1,000 existed nationwide. We have already pointed out that, as a re-
sult of congressional action, a 214-year extension was granted at that
time, until A pril 1, 1980,

I would only say that the net extension to the administration
amounted to about 2 years and 4 months since we had to allow Justice
4 months’ lag-time to prepare the claims for court once they were
referred to them.

Beginning in fiscal year 1977, we went as far as we could to im-
plement the program with existing resources, The Department im-
mediately developed a comprehensive plan, and by February 1978,
the plan was initiated. That plan included claims processing pro-
cedures, time limits, directions on communications channels, recom-
mended forms, suggested publicity, and improved liaison with the
Justice Department. The plan was put into effect at that time, and
while we did some processing it was clear that we would need addi-
tional funding if the claims program was to move forward.

Specific funding for the statute of limitations claim program was
finally provided for fiscal year 1979, but just as we were launching
that program a Government-wide employment freeze was handed
down, and we lost approximately 6 months before that freeze was
lifted. So, when the }meze was lifted, we had approximately 1 year
left in which to complete the inventory of the potential claims. An
all-out search was then initiated at that time with the understanding
that the referral of worthwhile claims would be sent on to the De-
partment of Justice no later than November 30, 1979.

As a result of that all-out search, by the end of last summer we had
uncovered over 4,500 potential claims, and as of December 1, 1979.
that number had increased to 9,768. As a result of our experience
through this intensive search, we believe that there may be another
5,000 or more unidentified claims in the field yet to be inventoried.
The number of identified potential claims resulted in an extension
of our Justice Department referral date to December 28, 1979, a de-
velopment that may cause serious inconvenience to the Justice Depart-
ment, and I am certain they will speak to that point at the time of
their testimony.
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Looking to the disposition of the various potential claims, we have
managed to resolve over 2,700 of the total mentioned above, either
by rejection or by a successful resolution of the claim to the benefit
of the Indian claimants. To date, we have referred about 100 litiga-
tion reports to the Department of Justice covering about 2,000 claims.
There are currently 4,900 claims in the system; 2,700 are at the So-
licitor’s Office level, and about 2,200 are at the Bureau of Indian
Affairs level. A currently undetermined number of worthwhile claims
among our backlog of the 4,900 claims have little chance of making
it to the court by April 1, 1980, and we would point out here that
included in this number are most of the largest and most difficult
claims before us, including some that may be invalid or of a minor
nature,

We appreciate that the claims program has, or will affect a sig-
nificant number of citizens in this country because, in many cases, we
are looking at the prospects of regaining title to property, and many
of these individuals—the defendants—through no fault of their own,
are holding void titles.

As you pointed out, Mr. Chairman, the title issues in these claims
are not subject to the statute of limitations as are the tort issues. Many
of the prospective defendants are Indians; others are immune from
suit, such as Indian tribes and the Federal Government ; and, in many
instances, the defendants are corporate entities.

In any event, we feel that, given the time constraints, it is unlikely
that we will be able to work with the vulnerable defendants to work
out amicable settlements.

Another unique problem should be brought to the committee’s at-
tention. This is the heirship problem. As you know, on many of the
allotments, if the original allottee has died, the ownership has de-
scended into literally hundreds of individuals. These are potential
claimants. We have difficulty locating these individuals, but our re-
sponsibility to them is legal and must be met.

Another particular problem that must be addressed is the so-called
eastern land claims. Like many of the smaller land claims, these are
title cases and have tort damages which are subject to the statute of
limitations. The committee is well aware of the magnitude of the east-
ern land claims and the effect such claims are having in the jurisdic-
tions where they may be litigated. We have been attempting to
achieve negotiated settlements in a number of these claims, but it is
likely that we will not make the April 1 deadline on some of them.

I think it should be obvious to the committee that we are con-
fronted with the physical impossibility of completing the tort claims
portion of the claims program before April 1, 1980. For this reason,
we currently believe a short extension of the statute of limitations on
tort claims under 28 U.S.C. 2415b may be necessary. We have not yet
decided on a specific proposal, but we anticipate doing so. In this con-
nection, we would look forward to working with the committee and the
staff.

Mr. Chairman, there is at least one area of good news in this entire
affair. We are convinced that we have processed all or nearly all of
the contract damage claims, and, for that reason, we recommend that
the time limitations in 28 1U.S.C. 2415a not be extended.




11

Mr. Chairman, this completes my statement. The staff and I will be
pleased to respond to any questions.

Senator Conen [acting chairman]. Mr. Gerard, in your judgment,
does 28 U.S.C. 2415 apply to suits brought by Indian tribes on their
own behalf?

Mr. Gerarp. Mr. Chairman, I would like to defer to the Associate
Solicitor for Indian Affairs to respond to that, if I may—DMr, Walker.

Mr. Warker. Mr. Chairman, there is authority for that proposi-
tion, but I would not want to say absolutely that that would cut off
suits by Indian tribes. I believe there is a good argument that the right
of suit by tribes survives the limitation.

Senator Conex. If the claim by the tribes does not survive the
statute of limitations, would there be a suit against the U.S. Govern-
ment as trustee for failure to carry out a fiduciary obligation, in your
judgment ?

Mr. Warker. That is very possible. It would be a breach of the
trust obligation to bring an action on their behalf.

Senator Conen. Let me just say initially that I was in the House
of Representatives at the time when this original statute of limita-
tions extension was debated. It was made clear during the course of
that debate in the House, and I believe, if you look through the rec-
ord, you will find a statement by Congressman Udall that the last ex-
tension for 214 years was the final extension—there would be no
more. I think there was a rather categorical statement on his behalf
that this was the final one,

At that time, as I recall, the information that was given to the
House was that there was something in the neighborhood of 1,000 to
1,500 claims left to be processed and those claims would be processed
during that 214-year period. Suddenly, we come toward the end of
that period of time, and, according to your testimony, there are some
7,000 cases now that are still being processed or investigated. It seems
that the more time that expires the more cases seem to surface.

Mr. Gerarp. Mr. Chairman, I believe there are a number of rea-
sons for that. In my view, most of these claims go to history. It appears
to be a type of claim that has been either ignored or not dealt with to
date.

If I may speak from a personal level, I served on the Senate com-
mittee staff back in the seventies and staffed the hearing when the
S-year extension was granted at that time. It seemed to me from the
record—and I looked that over again on the weekend—that there was
relatively little attention being paid to this type of claim by the ad-
ministration; there was an acknowledgement that there might be
something out there. A panel of witnesses of well-known attorneys
representing Indian tribes pointed out that when the original statute
was enacted, it was not viewed as an Indian statute, per se; it was a
general statute; it went through the Judiciary Committees; it was not
exposed to the committees that normally handle Indian affairs.

Also, in that era, I do not believe there was the sharp focus by the
public, the Indian community, and, most certainly, the Congress on
the whole question of claims. From your own perspective, being from
the State of Maine, I know of your interest because of the emergence
of the so-called eastern land claims. '
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It seems also that some of the other Indian legal victories in the
area of fishing rights and other Indian rights have brought a re-
newed focus on the whole question of what are the remaining poten-
tial legal claims of Indians throughout the country.

Senator Conex. If T might interrupt, the renewed focus has served
to generate even less tolerance for the statute of limitations. As I re-
call, Congressman Foley was moving to object to any extension of
time. He offered a substitute for Congressman Udall’s amendment for
a -year extension to cut it to 1, as I recall. That is how we happened
to end up with the 214-year extension. The very renewal of focus has
served, at least in the House—I cannot speak for the Senate—to cause
less enthusiasm for any extensions of time. So, the focus has been there.
but the movement for extension has not been.

Let me just go on and ask you a series of questions for the record.

In your letter of November 19, 1979, to this committee, it states that
the Department of the Interior had identified 340 pre-1966 cases when
the last extension was granted in 1977, and that you had 700 cases in
January of this year. Prior to 1979, did the Bureau of Indian Affairs
or Interior have any program to specifically identify pre-1966 Indian
claims?

Mr. Gerarp. Mr. Bourgeois will respond to that.

Mr. Bourerors, As a matter of fact, Senator, there was such a pro-
gram within existing resources in the Bureau and also in the Solicitor’s
Office. What was done subsequent to the extension is what is para-
mount for you to know, I think, That is. a very fine plan was de-
veloped based on one that began developing in 1975. The claims
process developed in this plan ended up in the BIA manual as 51
BIAM.

The final plan included a calendar plan all the way through April 1,
1980.

The problem came up that the Bureau simply had no way of imple-
menting effectively its plans within existing resources, considering
the other duties and programs that the BIA had, but they tried. They
disposed of, I think, a couple of hundred cases during that period.
They also began running into new cases, and by March 1979, about
the time the job freeze was off, we were rather well over that 1,000
cases that the Solicitor anticipated when he testified to before you the
last time [1977]. That was in, say, March of this year, By May of this
year, when the all-out search started, the thing began to expand.

Senator Conex. You say you started an all-out search in May 197917

Mr. Bourerors. 1 would say that that would be the earliest date we
could say we were implemented sufficiently to do it, yes.

Senator Comex. This was done by an outside contractor?

Mr. Boureeors. In some areas, that is correct—where the trouble
spots seemed to be. In other areas, the existing BIA resources were
quite adequate. Take Oklahoma, for example.

Senator Conex. When were these particular contracts let?

Mr. Bourgrors. I dare say in May or June—some in May, I think.
The Bureau finally got it going 1n the field around June. Some others
were late. In the situation in California especially, the Legal Services

Corp. there did not get the contract approved until some time in July,
I believe,
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Senator Conen. What was the timeframe in which these contractors
are supposed to report ?

Mr. Bourerors. Around September. I think some of them varied ; the
dates and the terms varied; but, roughly, in September. The people
in California had an extremely difficult time trying to meet that, but
they did produce a work product.

Senator Conexn. They were let in either May or June; the reports
came back in September. That raises the question: Why did you wait 2
years, or why did you wait so long before letting the contracts?

Mr. Bourceots. No money.

Senator Comen. That is the only answer—no money?

Mr. Bourgrois. There may be other answers too, Senator. I am not
saying that is the only reason. That is probably the primary reason.
There are other reasons. For example, it was difficult to assess the
extent of the problem. You can hear stories that there are thousands
upon thousands of claims out in the misty mountains. On the other
hand, we knew of about 1,000, but we also knew there might be more.
We did have people who were trying to tell us, We also had problems
with BIA records. We had claims that had frankly grown stale, and to
dig them up took a lot more effort than if you were trying to find cur-
rent claims. We have gone to the extent, even, of hiring historians be-
cause we have found that their assistance has been instrumental in
helping to solve some of these problems. They are experts on the con-
tent, condition, and location of Bureau records.

BIA records are stored all over creation. Some of them are not in
very usable condition.

Senator ConeN. You knew in 1977 that you had a 2l4-year time-
frame, and you didn’t begin this kind of search until May or June 1977.
It seems to me that you could practically predict what the consequences
were going to be. If you wait 2 years and you do not have money, it
seems to me you have a responsibility to come before the committee
and say, “We can’t carry out this mandate to finish these claims in 214
years becanse we simply don’t have the resources.”

Mr. Gerarp. Senator, Tf T may add to that point, given the manner
in which the Federal budget is put together, in something of an 18-
month period of time, there was no way that one could anticipate that
the legislation was going to go through.

Also, for the record, we should point out that we did utilize some ex-
isting resources in trying to get this program off the ground as quickly
as possible. In order to build a budget into the system, it took time and
ate up valuable extension time that Congress had authorized.

Senator Corex. When you use the word, “claims,” do you use that as
being synonymous with “case”? Are there many claims within one case.
or are they separate and distinet ?

Mr. Warker. There is a distinetion. One case may involve up to
several thousand claims,

Senator Conexn. So, when you say there are 7,000 claims, that you
are aware of, still outstanding, that may involve a much smaller num-
her of cases?

Mr. Warker. That is right,

Senator Conex. How many cases—if we can use that term—do you
think are outstanding now ?

sg-u51 0 - 80 - 2




14

Mr. Warker. It is pretty diflicult to say. In those areas where there
are similar claims against a single defendant, then we have one case,
very likely. I just could not say how many of the 7,000 would fit into
that category.

Senator Conen. You have indicated you have resolved 2.700 of the
claims, either by rejection or successful resolution. This seems a rather
high figure. What percentage of that number were rejects, and what
procedure did you follow in rejecting a claim?

Mr. Bourarors. T would say most of those, sir, are rejections, A
number of those were contract-type cases upon which the BIA has
had a much better grip than the hard-to-locate or elusive type of tort
damage cases. A number of those may have been tort damage cases,
too.

In the rejection process, we have included those claims which were
collected. We have, I think, perhaps 500 or so claims.

One thing I did want to add to what Mr. Walker said was that we
have developed some very good techniques for handling great num-
bers of claims. For example, he was speaking a minute ago about one
case which may include, say, 1,000 claims. If, say, 500 of those are
against a single defendant, we'll file only one lawsuit against that de-
fendant and include all 500 claims. We also have categorized cases in
situations where we have many defendants but identical legal issues.
In such instances we will use one lead type of lit igation report. Then,
we take, say, several more claims subsequently and associate or iden-
tify them with this lead report when referring them to Justice. This
saves us an enormous amount of work and has allowed us to have the
record you see in our statement.

Senator Conen. Do you have a breakdown of that in your own
records ?

Mr. Bourarois. No, sir; I do not. But I can give you some samples,
For example, we have one case against a State that has 1,800 claims.
We have several other “batch” situations where we have a lead mem-
orandum or lead litigation report. These individually batched claims
vary anywhere from three or four to several dozen claims. Each one
of those claims, of course, has to be prepared separately because each
one may involve title to different land, which means a separate ab-
stract, and may affect different Indian heirs. It means a great research
process as well.

Senator Couen. I think it would be helpful for the committee to
see a breakdown of the cases that are pending, cases that are being
investigated, and the number of claims within the case for purposes
of review,

Mzr. Bourerois. Surely. We can furnish this. T am sure we have a
grip on it. It is just that T do not have it in my head.

Senator Conex. I appreciate that. Without objection, it will appear
in the record at this point.

[ The information follows:]

Of the approximately 2,000 claims referred to Justice so far about 1,800 were
claims against only two defendants. Of the 2,140 claims pending at the Solicitor
level at this time, it is thought that more than half of them, or about 1,400
claims, will go over to Justice as batched claims against single defendants, We
anticipate about 15 to 20 litigation reports in this regard.

Batching claims against several separate defendants in situations where legal
issues are identical, or nearly so, but where we can't sue the defendants in the
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same sult, we use a lead or primary litigation report as to one defendant, then
prepare secondary or related litigation reports on each of the other defendants.
We've done this with about 50 or so White Earth claims. We expect to accom-
modate about another 100 or so elaims using this time and labor saving technique,
The balance of the claims, about 640 or so, will very probably be referred at the
rate of one litigation report per claim, a process that is so burdensome that
most of these litigation reports will not reach Justice before December 28, 1979,
our administrative deadline, Many of these claims, of course, are awaiting a sur-
vey, an abstract of title, or some additional factual information; or perhaps a
legal research answer.

In this regard we are also using a prima facie type of submission to Justice.
By a prima facie submission is meant the submission of a litigation report to
Justice that is complete enough to make a prima facie case in court but which
lacks some necessary documentation, such as, for example, an abstract of title,
from the submission, The missing documentation is to be supplied to Justice at a
later date, or whenever BIA completes its evidentiary search (or the abstract
company supplies the abstract, as in our example),

Senator Conen. I am a little troubled by the distinetion you make
between tort and contract actions. It seems to me that you are asking
for an extension for the tort section only and not for the contract
section,

Mpr. Boureeois. That is correct, sir.

Senator Conen. Most of the land claims, on the eastern seaboard at
least, involve contract actions. I assume there are many others that
are still outstanding that involve contract action. Do you not run a
risk with a revision on the part of the claims, saying that they are
found in tort? If you have the tort section extended but not the con-
tract section, do you not create some incentive to then amend the
complaint to say that there was a tortious taking of the land in tres-
pass as opposed to contract?

Mr. Boureeois. My understanding of the eastern land claims is that
these are title cases which have a tort aspect to them. If they are based
on contract, I am not aware of that.

Senator Conex. You think they are based in terms of tort rather
than

Mr. Bourerors No. I think the damage aspect is based in tort, but
those cases are primarily title cases—title to the land which is not even
subject to this law.

Senator CoHEN. Are you suggesting, then, for all practical pur-
poses, that if we extend the tort section without extending the contract
section we, in effect, wind up with the same result that most of these
claims will have aspects of tort as well as contract as far as land claims
are concerned ?

Mr. Bouraeors. I have not been convinced that those cases include
contract. I would say they include land title issues which are not
subject to either 2415(a) or 2415(b), plus tort aspects of damage
which is subject to 2415(b). But 1 do not agree that Kastern land
claims include contract issues covered by 2415 (a) ; it may. I may change
my mind.

Senator Conen. It just seems to me we are raising another legal
issue. On the one hand you extend the tort section but not the contract
section. It seems to me that the attorneys for the tribes are very crea-
tive in their legal arguments and would simply amend their complaints
to say that, while it was originally founded in a breach of contract and
a title claim, the fact that the State of Maine or Massachusetts or any
of the other States has been in wrongful possession of those lands for
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the past 186 years in a trespass against the tribe’s interest, and there-
fore it lies in tort rather than contract, and therefore it is not pre-
cluded by the statute of limitations. That would not take more than
a first year law student to argue that.

Mr. Bourceois. That is right; and there are resourceful attorneys
around who may well take that line.

Senator Conen. Did you want to respond #

Mr. Warker. No. As George says, these claims are title claims, and
the tort aspect of the trespass is what we think will survive if part
(b) of that statute is extended.

Senator Conex. When you speak of a short extension, what exactly
do you contemplate ?

Mr. Gerarp. Mr. Chairman, we have not arrived at any firm figure,
but it seems to me that at the last extension in 1977 the administration
stood on a 414-year extension. The Congress authorized 2 years and
8 months.

While not speaking fully for the administration, because we have
not yet cleared an exact time element, certainly from my standpoint a
Z2-year extension would seem reasonable given the administration’s
previous posture.

Senator Conen. What are the consequences if the statute is not ex-
tended, as far as your Department is concerned ¥ What course of action
would you recommend ¢

Mr. Gerarp. Mr. Chairman, I am not here to speak to the legal
aspeets, but from a policy standpoint it would seem to me that there
might be countless Indian people and Indian tribes whose potential
claims have not yet been given a fair opportunity to be reviewed in
terms of their validity. And then there remains the important question
of whether or not it would be continuing exposure to the U.S. Govern-
ment if the statute is allowed to run out on April 1, 1980.

We would do everything within our power to deal with the issue
between now and April 1, 1980, but think it is obvious that that time is
insufficient.

Senator Conen, The only difficulty is that you say 2 years will be
sufficient; then, 2 years will elapse, and you will come back and say,
“Well, we have discovered another 5,000 claims within 10 cases, and
we need another 2 years for that.” That is why Congressman Udall
said, “This is the last extension; no more.” That was considered at
that time to be written in concrete—that no more extensions would
be granted.

Mr. Gerarp. If that is Congress judgment, then I think the only
remaining question that both Congress and the executive branch must
face i1s whether or not there is continuing exposure to the U.S.
(overnment.

Senator Conen. I am told that you have representatives present
from your field offices. Perhaps they could give us a deseription of the
types of cases that are pending and what they plan to do as far as their
resolution is concerned.

Mr. Gerarp. I think that would be useful. Also, they could get into
some of the complexity and time involved in some of the cases.

We will be available for further questions, if you would like.

Senator Corexn. Thank you very much.

Mr. Gerarp. Thank you, sir.
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Senator Conen. Could you state your names for the record so that
we will be able to identify all of you?

STATEMENT OF PANEL: JOSEPH F. DePIETRO, STAFF ATTORNEY,
REGIONAL SOLICITOR'S OFFICE, SACRAMENTO, CALIF,; ELMER
NITZSCHKE, FIELD SOLICITOR, TWIN CITIES, MINN.; JEAN P.
LOWMAN, REGIONAL SOLICITOR, PACIFIC NORTHWEST REGION,

PORTLAND, OREG.; AND WILLIAM G. LAVELL, FIELD SOLICITOR,
PHOENIX, ARIZ,

Mr. DePrergo. Mr. Chairman, I am Joseph DePietro, staff attorney
with the Regional Solicitor’s Office in Sacramento.

Mr. Laverr. I am William Lavell, field solicitor for Phoenix.

Ms. Lowman. I am Jean Lowman, regional solicitor for the Pacific
Northwest Region in Portland.

Mr. Nrrzscuke. I am Elmer Nitzschke, field solicitor, Twin Cities,
Minn.

Senator Conen. Please proceed in whatever fashion you would like.
I think the committee would be interested in hearing the nature of
some of the cases you have worked on—the processing, the procedures
you have adopted, and what the prospects are for the resolution of
those claims. You may proceed in any order you would like.

Ms. Lowsan. We have two basic groups of cases left in large num-
bers. We have processed a great many.

Senator Comen, When you say “cases,” again, is it “cases” or
“claims™?

Ms. Lownan. Claims,

Senator Conen. And are there many claims within several cases?

Ms. Lowsan. That happens, yes.

Senator Conen. Perhaps you could identify those.

Ms. Lowaan. One type of claim we have is the derogation to the
Indian fishery in the Pacific Northwest—the States of Washington,
Oregon, and Idaho. The Fish and Wildlife Service, which has a fish
and wildlife biologist, has gone out and examined the river systems.
They have identified two basic types of cases: we call them the barrier
and the nonbarrier cases, The barriers are the dams or logjams—that
type of thing. The nonbarrier cases are, for example, the pollution
Cases.

From the Fish and Wildlife Service, the claims go to the Bureau of
Indian Affairs where the information is completed as to prospective
defendants and that type of information. Then the claims come to our
office.

At this time, I have my entire staff assigned to working on the
statute of limitations claims—15 attorneys. We have identified of the
fisheries cases an estimated 520; 400 of those are assigned in my
office already; this is as of last Friday ; 120 were still in the Bureau of
Indian Affairs, and certainly there will be more in my office by today;
we go and get them daily from the Bureau of Indian Affairs.

Senator Cornen. How long have you had these claims or cases? When
did they come into your office? Do you anticipate more coming in ¢

Ms. Lowman. It was only this year when the United States v. Wash-
ington decision was finalized by the U.S. Supreme Court, and some
legal study was done on that. The derogation to the Indian fishery
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cases or claims were identified as statute of limitations claims. So, we
only started work on those a little earlier this year, Then, at that time,
as I said, the Fish and Wildlife Service immediately went to work—
their biologists—and identified them. So, they started coming to our
office in November of this year,

Senator Conex. Do you anticipate more coming in ¢

Ms. Lowsax. Our mnformation from the Fish and Wildlife Service
i1s that the 520 estimated fishing claims from the information they have
is the total number. Some of the tribal people have indicated to mem-
bers of my staff that they know of others. We do not know what those
are at this time.

We have completed litigation reports on 65 of those claims. We have
rejected 182, that they are not valid claims. And the remainder of the
400 my staff is working on. We have developed standard formats, and
s0 on, where we just fill in the facts and send them on to the Solicitor’s
Office in Washington for transmittal to the Justice Department.

Senator Conen. You just received the claims within the past year—
since the Supreme Court decision—and started working on them with
intensity and you have already rejected 1827

Ms. Lowman. Yes. When you get them, some immediately wash
out. So, you would immediately have a number rejected, and then you
have tougher ones that do not reject that readily.

Senator Conen. And are you reviewing the others now?

Ms. Lowsan. Yes. We have completed ﬁtigution reports on 65, and
we are reviewing the others now ; there are 120 still to come to us from
the BIA,

Senator Comen. What do you anticipate in review of the other 400
cases—in terms of rejection or recommendations for litigation? You
have only had a few months to reject the initial 182 cases out of hand.
Do the others lend themselves to similar resolution within the next
4 or 5 months?

Ms. Lowmax. We anticipate that of the 520 estimated claims that we
can meet the December 28 deadline on. If there are others we do not
know of, I cannot answer as to that.

Senator CoHeEN. You believe you can meet the December deadline ?

Ms. Lowsman. Yes, on the fishery cases; that is our plan. I would
assume that they would probably come out about half-and-half—half
would be rejected—just based on statistics only.

Senator Conen. So, your procedure is to file the others with the Jus-
tice Department with a recommendation for litigation?

Ms. Lowsmax. Almost all of them have gone to the Washington of-
fice for submission by the Solicitor, under the rules of reference that
the Justice Department has—the ones we have submitted so far.

Senator Conmex. But you intend to complete your work by the De-
cember deadline?

Ms. Lowman. On the fishery cases, yes.

Senator Couex. What are the other ones?

Ms. Lowsman. The other group that we have, that we have a prob-
lem with, are the so-called “forced fee' cases. Those are the cases where
the fee patent was issued to the Indian some time earlier, and the land
became subject to taxation and in some instances passed on into other
hands. There are some damage claims; for example, the money paid
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out in taxes where the individual Indian would not have wished the fee
patent to issue, but it did.

Senator Conen. Are those based on contract or tort?

Ms. Lowman. I would say tort.

Senator Conen. OK.

Ms. Lowman. We received 300 of those prior to the December 1
deadline. All of them have been reviewed by my staff. We received 150
after the December 1 deadline, We have a problem in this area be-
cause we require a title report in order to know who the defendants
are—all the persons who had had title to this land, and there may be
many in some instances. : ; .

The Bureau of Indian Affairs awarded a contract to individual title
companies—private title companies—to furnish these title reports.
We have 310 requests for title reports out. The title companies have
said that they cannot meet the December 28 deadline; in very few
instances can they do so.

So, in many of these forced-fee cases, we cannot, in our office, there-
fore, meet the December 28 deadline.

Senator ConeN. Who is the tortfeasor in these forced fee cases?

Ms. Lowaax. There would be a claim, for example, possibly against
a county or the State, whoever had collected the taxes, for the taxes
that had been paid out.

Senator Conen. Is there any indication from the title company as to
when they will complete their work?

Ms. Lowman. Not until after the end of the year. They have been
subjected to great pressure by us to do so sooner, but they have de-
clined to do so.

Senator Conen. Thank you.

Ms. Lowsax. Thank you.

Mr. Nrrzscage. Mr. Chairman, as of December 1, 1,225 cases were
presented to our office. At the present time, there are 760 of those cases
still considered to be active; 76 cases have been forwarded to the De-
partment of Justice, and 58 cases are pending review in the Solicitor’s
Office. We anticipate being able to forward another 116 cases before
December 28. We will then have 442 cases that are still open cases
pending in our office, which will need additional materials from the
Bureau of Indian Affairs before they can be processed.

It is our judgment that many of these cases will not have sufficient
documentation by April 1, 1980, to allow us to evaluate and either
reject or forward. The main bulk of the cases pending in our office
involves allotments, and there are approximately four types of allot-
ment cases that we are dealing with. The majority of these cases in-
volves lands within the White Earth Reservation which was opened
up to allotment and where the position was taken at that time that
those lands, once allotted to mixed-bloods, were subject to taxation by
the State of Minnesota.

In 1977, the Minnesota Supreme Court concluded to the contrary
that, in addition to the ability under the Clapp Act to alienate these
lands, it was necessary for some affirmative action to be taken by the
allottee before the trust, in effect, was terminated.

Since 1977, a concerted effort has been made to identify all of those,
tax-forfeited allotments, particularly those that were easily
ascertainable,
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Many of the ownerships which were tax-forfeited are still held by
the State of Minnesota. Some of these lands are currently held by in-
dividuals, With the exception of the cases that involve the State or
counties, that have been forwarded, we have made no contact with the
landowners; the only notices that have been sent out have been sent
out to the units of State government involved. Of course, that is one
of the major concerns that I have relating to the timeframe in which
we have to operate. Of those cases that have been identified as viable
cases, there has been no time in which to conduct settlement
negotiations.

In order to meet the April 1 deadline, many more of these cases will
have to be filed ; and, of course, at that point, a prudent defendant will
have to retain legal counsel to represent his interests. This is one of
the concerns that is being expressed to us at the field level : that we are
forcing people into an expense that might not otherwise be necessary
if, in fact, there was time to deal with these issues.

Senator Couen. In other words, it is your recommendation that if
you have not completed the investigation, you would recommend to the
Justice Department, or through BIA, that you file the suits on all the
claims, even though thc%r might not be valid, in order to protect your-
selves under the statute?

Mr. Nirzscake. That is correct. And this is basically what was be-
ing anticipated back before the last extension was granted in those
cases where we had identified a potential claim but had not been
able to bring forth all the documentation necessary to present a case
that is normally required in order for the Justice Department to give
it full consideration.

Senator ComeN. What does the allotment case involve—tort or
contract ?

Mr. Nrrzscuxe. It basically involves two issues: one of title and
also the matter of tort, in other words, the unlawful possession and
resulting damages since the time that it was unlawfully taken from
the Indian allottee.

The other type of cases that we have that involve allotments comes
from the States of Michigan and Wisconsin under other treaties.
Those, again, are situations—easily identifiable ones—where lands
were improperly put on the tax rolls and lost to taxes. The other cases
are forced fee cases, as previously testified to by the regional solicitor
from Portland. We have a number of those cases. We have not had the
opportunity to fully investigate those. At the present time, there is
some indication that there may be as many as 600 cases involving
forced-fee allotments coming off the Leach Lake Reservation in Min-
nesota. We have not even gotten close to those yet.

Senator Conen. What is the timeframe in which these cases have
been coming into your office? How old are they? How new are they ¢
What I am concerned about is this: If the statute is extended for, as
recommended, 2 years, will we see 5,000 more claims or 7,000 more
claims coming in those 2 years, and will you be back saying, “We have
done our best; we have 442 cases still open; given the resources we
have and the timeframe, we have to have at least 2 more years”? The
process goes on and on. I would like to know, from your own experi-
ence, when do these cases come in? How long have they been in your
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office? Are they recent? Do you expect and anticipate more if the time
is extended ?

Mr. Nirzscuke. Answering your last question first: Cases come in
on a daily basis. We are still receiving new cases every day, and we
anticipate that that will continue as long as the program—or at least
until April 1. '

In my judgment, a 2-year period would allow us, provided that ade-
quate funding were available to the Bureau of Indian Affairs, to com-
plete the work necessary to perfect these claims. Two years would be
a reasonable time, for the reason that the primary research in all
claims areas that we are familiar with has been done, Now it is a matter
of reviewing the documentation that comes forward to evaluate
whether or not a viable claim exists,

Also, I think the file research, which was necessary or the process,
has been established and can go forward on an expedited basis as long
as it is a priority program. So, I do not see that as a problem.

There are some problems that we have resulting from a lack of
field investigation, such as in trespass cases where field work has not
been done because of the lack of a current capacity by the Bureau of
Indian Affairs.

Senator Conex. I am suggesting that there is no way you can have
a cutofl’ date. If you extend the statute of limitations, you cannot say,
“But this office will accept no more claims as of December 31 or
January 1 of 1980; we will not accept any new claims, and we will
take the next 2 years to process the 442 that we have.” It seems to me,
that would immediately invite another lawsuit saying that there has
been denial of equal protection, “As long as the statute remains open,
we have a right to file our claim as well.” It just seems to me that at
some point in time you have to say, “This is the final date,” whether
it is April of this year or whatever the Congress might agree to. It
seems to me we are going to have a series of claims continue to be
filed, and you will be in the position of having to come back and say,
“Senator, we have to have an extension because we have, for the past
2 years, been trying to process the 442 that I told you about back in
December of 1979, and now we have these others here, and they are
under the 2-year extension, and we need more time for them.”

Then, during the next extension, there will be more claims coming
in. So, it seems to me that, at some point, we have to say we cannot
extend it any more,

Mr. Nirzscake. I do not disagree with that, Senator. My only
response would be that it seems to me that it was not until this last
extension period that a proper program was established to identify
and investigate claims. I think that if we can carry through this ad-
ditional period of time, we will be able to, if sued—and that pos-
sibility always exists—have a better record to establish that, as the
trustee, we did the reasonable thing and met the test necessary in
carrying forth our trust responsibilities. \

Senator Conen. In other words, the fixed deadline set by Congress,
in your judgment, served as a positive incentive to focus upon identi-
fying claims which, in the past, have simply been ignored or put off
or delayed and deferred, with priority given to others.

Mr. Nirzscake. That is exactly true. I think in most offices it has
been recognized since that time as a priority program, and in my
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office, for the last number of months, that has been almost the total
objective of my work force.

I would think that, if it is given the same priority and properly
funded for a period of 2 years, we could come as close as possible to
meeting our responsibilities.

Senator CoHeN. Are you responsible for making budget recom-
mendations for your field office to the BIA, in terms of what you need
for resources to complete the proper investigation of the 442 cases you
currently have!?

Mr. Nrrzscuke. I have control over recommendations as to the opera-
tion of my office—that being the Field Solicitor's Office. But, as I indi-
cated to you, at this point in time, in my estimation, the main focus
from the budget standpoint has to be the Bureau of Indian Affairs
and the funds necessary at the area office level, in my case, to present
our office with the necessary material to evaluate. Of course, that is
controlled through the Bureau process.

Senator ConeN. Thank you.

Mr. DePierro. Mr. Chairman, at the outset, if I may, I would like
to extend the regrets of Mr. Renda, the Sacramento Regional Solic-
itor. He would have been here today, but he is under doctor’s order to
flo:-ego flying for the foreseeable future due to a recently ruptured ear-
drum.

Our region, in addition to the Sacramento regional office, has three
field offices that are involved in Indian matters, those being the River-
side office, the Window Rock office on the Navajo Reservation, and the
Phoenix field office. The figures I will discuss will exclude the Phoenix
field office. Mr. Lavell, to my left, will address that office’s position.

In the Sacramento region, the Bureau’s area office has, to date, iden-
tified a total of 971 claims. Again, that includes the field offices, exclud-
ing Phoenix.

Within those 971 claims, we had 284 that, for lack of a better term.
were generated by the Bureau of Indian Affairs, 687 claims were
brought to our attention under contract to an Indian legal services or-
ganization within California.

With regard to the confusion we have been hearing about, whether
claims are multiple or singular, the 687 figure represents a synthesis by
us of a large number of claims submitted individually by the Indian
legal services organization, somewhere between 1,600 and 2.000. We
determined the actual number of claims to be 687.

To date, we have referred nine claims in litigation format to the
Justice Department. We are in the process of finalizing an additional
35 cases for referral. We anticipate that those claims will be referred no
later than January. Ten to 12 of those should be completed by the De-
cember 28 deadline. Remaining to be reviewed within the Sacramento
office are 101 claims.

The breakdown of categories for those claims we have looked at is,
by and large, trespass actions such as timber trespass, grazing tres-
passes, roads and right-of-way problems, and the forced fee situation
that we heard described earlier.

The bulk of the remaining claims to be reviewed are the forced fee
variety. As I stated, we anticipate the overall wrap-up of our work to
be accomplished by the end of January.
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Senator Conen. Let me go through your numbers again. You indi-
ate that you have had 971 claims in total; 284 through the BIA, 687
through contract with an Indian organization in California.

Mr, DePierro. It is the California Indian Legal Services Orga-
nization. We entered a contract with them on July 26, and there were
very short time constraints placed upon them, but they undertook a
fairly massive effort to get the job done. While there were delays in
getting the final work product to us, we were able to begin reviewing
what they submitted by approximately mid-November.,

Senator Conex. Why was there such a delay—to July of this year—
in view of the fact that Congress mandated a rather strict 2-year-8-
month extension? Why the delay as regards the focus upon the need
to either discover the claims or process them ¢

Mr. DePretro. As I understand the situation, the Indian legal serv-
ices approached us during the month of June, and they brought to
our attention the fact that similar contract programs were underway
in other parts of the country and added if the Bureau’s area office in
California agree to undertake the type of activity that was ongoing
elsewhere.

The Bureau looked at the opportunity, in effect, as an insurance
policy because they felt that any viable claims had been properly
dentified. However, rather than leave any stone unturned they de-
cided to enter into the contract.

So, the late start reflected the date the Bureau was approached by
the Indian legal service. We were approached in June and entered the
contract in July.

Senator Conen. You have indicated you have 9 that have gone to
the Justice Department and 35 more to go by December, with 101
claims remaining,

What is the discrepancy between the 971 and the 44 that have gone
over and the 101 that remain # What happened to all these other cases?

Mr. DePrerro. We have found that they are not meritorious, not
worthy of going forward on. So, they have been rejected.

Senator ComeN. So, your total then, out of the 971, would be
roughly 145 that merit attention, in your judgment: The 9 that have
gone, the 35 more that you anticipate will go, and you have 101 left.
So, that gives you roughly 145 cases out of the 971 that have been
recommended for prosecution ¢

Mr. DePierro. That is correct.

Senator Conen. In what timeframe did you decide that the other
cases were not worthy of merit ¢

Mr. DePrerro. The 687, as I say, came to us in approximately mid-
November, and the bulk of our efforts have been concentrated in that
area.

The Window Rock field office had approximately 160 claims of its
own that it had been looking at over the past 2 years. It has winnowed
those down to, I believe, a remaining 10 or 12.

We had looked at, outside of Window Rock, approximately 121
claims, I imagine, within the Sacramento region over the past few
years,

Senator Conen. Of the 687 that came to you in November—and we
are only in December now—in a month’s period of time, you have
managed to dismiss at least 500 as being without merit ?
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My, DePierro. We have had virtually our entire office directed
toward resolving the claims that have been submitted. We have brought
in people from all over the country, and, at times, have had as many
as six attorneys doing nothing but processing claims.

Senator Corex. How many attorneys?

Mr. DePierro. A maximum of six, we presently have four in an on-
going capacity. So, it has taken the bulk of our time and effort to get
to where we are today.

Senator Couen. In any event, what you have done is dismiss 500
claims in a month's time, and now you are talking about 101 more
that you have to give serious review to. Is that correct?

Mr. DePierro. That is correct. But these are not exclusively within
Sacramento; we still have some remaining in Window Rock.

Senator Conen. How many can you examine and make a recom-
mendation on between January and April?

Mr, DePierro. We have no way of knowing what these remaining
101 are going to produce. We are wrapping up and going forward
with litigation reports on approximately 45 or so. Depending on what
is produced after we look at the 101, we will be in a better position to
know just how much additional time we will need.

Senator Conex. But you will have those litigation reports for the
-+ i_(}lll[]]i“l’ as of the end of this month or the beginning of next
month ¢

Mr. DePrerro. We anticipate probably by the end of January.

Senator Conex. Thank you.

Mr. Lavern. Mr. Chairman, the Phoenix office of the Bureau of
Indian Affairs, to give you some idea of the geographic scope, covers
all of Utah, \v\‘ul.l, Arizona, and part of California, alongside the
Colorado River. The Salt Lake regional office of the Solicitor handles
the work in Utah, and my office the rest of it.

The Phoenix area office very early developed a trust protection
unit; they were the first in the Bureau to do this. As a result, we were
able, in 1977, to review close to 1,300 different files which were poten-
tially involved in the statute of limitations. Quite a number of them
were obviously not. I do not have the numbers here or the types, and
the phase of the investigations. But it involves such questions as juris-
dictions and things like that.

The 1,300 files, after reviser, were reduced to approximately 68
cases that could involve statute of limitations problems. These 68
cases were broken down further, There are 5 cases under the general
category of trust inventory, 47 water rights cases, 1 water inventory, 1
fis liln-r. and 2 sovereignty constitution matters, '

These claims were ultimately distilled into 26 viable statute of
limitations cases. Since then, 6 cases have been added. All but 10 have
been forwarded out of my office, at least as far as the Solicitor’s
office in Washington. However, of those 10, 6 of the remaining are
water rights cases which deal with enormously complicated ”I(Jll!ltl
water pumping matters.

In those kinds of cases many people are involved. To give you some
idea of this, the case already in court, involves (I])[)I(J\lm.l((‘l\ 1,500
defendants who have not yet been served. In the U pper Safford Val-
ley, we are just about to contract for a study of a number of de-
fendants, approximately 800 to 1,000. The Salt River Reservation
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roundwater pumping case will involve approximately 600 to 800

efendants. We are talking about a large number of defendants in
these cases.

Senator Comen. Are these private landowners where water is being
diverted to their land ?

Mr. Lavern. They are private landowners. The big users are cities
and Salt River project people. For instance, in the city of Tucson
case, the big pumpers that are affecting the groundwater table are
the city of Tucson and various mining companies and one large
corporate farming venture,

So, the number of entities who are seriously affecting the tribe’s
water table is a half a dozen or so. But the court ordered us to bring
in all of the rest of the pumpers in the entire basin. That is how we
came up with 1,500, That is the situation we are in now.

We have requested, on all the remaining 10 water cases, and the 4
that are not water cases, but fairly recently referred trespass cases of
one kind or another, additional information from the Bureau of
Indian Affairs. The additional information is for necessary factual
data. on which to base these cases. Most of this is being contracted out
by BIA. ;

With everything falling into place just right, we could have all
the necessary material to Justice by March 15, at best.

Senator Conen. You think you could have that to the Justice De-
partment by March 15 %

Mvr. Lavers. If everything happens just right.

Senator Comen. What if the damage section of the statute is not
extended? How does that affect your ability to negotiate the water
claims?

Mr. Lavere. In my opinion, it would seriously jeopardize it. Let me
use one particular situation as an example. You have to understand,
in Arizona now, we have negotiations concerning water rights going
on in the Tucson Basin. We have them, recently started by the Gov-
ernor of Arizona several months ago in the Gila River Basin. We have
them started by the Solicitor of the Interior Department in April
1978, in the Salt River and Verde River Basins. The only large
basin in the State not being negotiated at the moment is the Little
Colorado River.

At the same time, there has been a very serious problem in the
State concerning the control of groundwater pumping. Arizona has
been overdrafting its groundwater supply for years. The central Ari-
zona project, to some extent, is designed to take care of that problem,
or at least to assist in a solution.

The other side of it is going to have to be that the State has to get
some_effective control of its groundwater pumping independent of
any Indian claims. The legislature has been working on this for 2
years. It has been a very hard fight—it is not over yet—basically, be-
tween the farming, city and mining industries. In that whole picture,
we have these negotiations going.

In the Safford Valley—let me take that as an example—there is the
water adjudication decree of 1935. For years, the farmers up there
have been pumping water 100 yards or 500 yards away from the
stream, saying that that is not stream water but that is groundwater.
Under Arizona law, that is all right, or maybe it is all right. The
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Indians have protested this for a number of years; it is finally going
to be in court. The Justice Department is now processing a procedure
[against them] to enjoin them,

If they just face an injunction, this negotiation could go on forever
because the worse thing that can happen to them is, some time in the
future, a judge is going to either cut back on or cut off their pump-
ing rights. If, in addition, a damage action is brought for what they
have done in the past that has interfered with Indian rights, and for
every day they continue to do it they face the potential for paying
damages, there is a whole different climate for negotiation. You think
twice about continuing pumping when you are facing that sort of
thing.

Fﬁing suits by April 1, 1980 could seriously jeopardize our negotia-
tions. We have restrained from filing suits, and that is why these
things have waited as long as they have—perhaps too long—because
of the negotiations. Everyone in the negotiations understands that if
the statute runs we have to file suit to protect ourselves and will con-
tinue to negotiate. We would hope that we would be able to file the
suit and not serve until the last moment.

In that regard, I might suggest that the committee would consider,
in addition to an extension of the statute itself, an extension of time
in which to serve parties. As I understand it now, under the rules, we
have up to a year. That is not a realistic time for completing a com-
plex water negotiation. It would be difficult to say what an extension
period would be, but T would certainly say that 3 years would be a
minimum.

We will not be able to reach any settlements of these complex water
negotiations before April 1; there is no question about that. We feel
confident there will be some negotiated agreements down the road
somewhere. We have one already—the Ak Chin agreement—which
was settled between the farmers in the area and the Ak Chin Tribe. It
went to Congress; it was acted upon; and the solution is being imple-
mented. This is the kind of thing we are looking forward to being able
to achieve, at least to some extent, in every major watershed.

Senator ConeN. You said you had 13 cases since 1977, or you identi-
fied 13 cases?

Mr. Lavernr. No; there were 1,300 files we reviewed in 1977.

Senator ConeN. How many cases have come in since 1977 %

Mr. Laverr. About one-half dozen.

Senator Conexn. Within those cases, are there multiple claims?

_Mr. Laverr. No. Most of these are what I call simple trespass
situations.

Senator Conen. So, out of the 1,300, you have resolved 932 since
1977 %

Mr. Lavews. In 1977 and early 1978, we eliminated all but 26.

Senator Conkn. And you have 68 you have identified that are under
the statute of limitations?

Mr. Laverr, That was a part of the process. So, it boiled down to
our actually having 26 out of 68 potential statute cases.

Senator ConEN. So, you had 26 out of a potential 68.

Mr. Laves. There is one area remaining to be investigated, that
just came through in a memo from the Washington Solicitor’s Office.
They have asked everywhere to investigate to what extent some State
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old-age assistance reimbursement claims may have been wrongfully
assessed against Indian trust estates. We have referred this to the
Bureau, and that investigation is presently going on. I doubt that it
will generate many cases in Arizona because that just has not been a
problem there.

Senator Conen. Thank you very much. Your testimony was very
helpful.

T'he next witness is Myles Flint of the Division of Lands and Natural
Resources of the Department of Justice.

Mr. Flint?

STATEMENT OF MYLES FLINT, DIVISION OF LANDS AND NATURAL
RESOURCES, DEPARTMENT OF JUSTICE

Mr. Frint. Good morning, Mr, Chairman.

L would like to thank you for the opportunity to appear before you
today. The Department of Justice submitted a written statement this
morning setting forth, essentially, the posture of the statute of limita-
tion ecases which have currently been referred to us or have been re-
ferred to us up to this time by the Department of the Interior.

At the present time, we have approximately 100 case referrals from
the Department of the Interior. Some of them have been referred over
the past several years. The bulk of them have been referred in the past
3 or 4 months.,

We are reviewing these referrals, which have come primarily from
offices of the Interior Department located in Minnesota and New
Mexico. At the present time, we are acting upon them as quickly as
we possibly can. We anticipate, with the referrals that we have at the
present time, that we will be able to process them and make a determi-
nation as to whether or not litigation should be initiated or whether
we believe that litigation would be inappropriate by the time the cur-
rent April 1 deadline expires.

At the same time, I should comment that we are getting a number
of cases each day, and I anticipate that we will continue to get requests
for some time.

With a limited staff, T am not sure how we will be able to, or whether
we will be able to, process those matters that are referred to us. In part
that depends on the size of the claim, the magnitude of the claim, an
the intricacy of the legal problems that are involved. All of those are
factors which will affect our review process. Until we receive the re-
quests for litigation, we cannot really make an accurate estimate of
the amount of time that will be required,

Senator Comex. Mr. Flint, without objection, the full prepared
statement will be admitted as part of the record at this point.

[The prepared statement and attachments submitted by Mr. Flint
follow. Testimony resumes on p. 37.]
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Mr. Chalrman and Members of the Subcommittee:

I have been asked to appear this morning to discuss
with you the status of processing of statute of limitation matters.
On July 18, 1966, Congress enacted a general satute of limitation
governing claims by the United States. This statute was
codified as 28 U.S.C. 2415 and 2416. Under that statute,
Congress specified a number of time limitations on which
various causes of action could be initiated by the federal
government. The statute, in that portion pertinent to our
discusslion today, provided that all actions on behalf of
Indian tribes, groups or bands, must be commenced within six
years of the time the action acerued. Those actions which
accrued prior to the passage of the Act were deemed to have
accrued on the date the Act was passed -- that is July 18,

1966.

Thereafter the statute with respect to Indian claims

has been extended twice. In 1972 Congress extended the

statutory period from six to eleven years -- from July 18,

1972 to July 18, 1977. When the limitation period covered by

that statute came to an end in July of 1977, Congress again
extended the statute. At that time Congress, by Public Law
95-103, extended the limitation for pre-1966 claims until

April 1, 1980.
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The 1977 legislation was supported by the
Administration. At that time the Department of the Interior
asserted that a substantial number of valid claims existed
which would be barred unless the statute were not extended.
It argued that as there had been a sufficlent effort to
develop these claims, it would be improper for the United
States not to extend the statute.

The Department of Justice supported the extension
as well. Our primary reason for supporting the legislation
was to permit efforts to commence to settle a number of eastern
land claims. which the Department of the Interlor was then
considering for referral to the Department of Justice. It

was the view of the Department of Justice at that time

these were matters which could best be settled through

legislation rather than litigation. That still is our view.
Shortly before the passage of the 1977 extension,

the Department of the Interior transmitted a number of requests

that the Deprtment of Justice initiate litigation with respect

to & number of eastern land claims. It requested that

litigation be initiated only in the event the atatute of

limitation for damage claims were not extended. In addition

-2 =
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Interior requested that no litigation be initiated while
negotiations for settlement were being considered or underway.
In 1978 Attorney General Bell wrote Secretary Andrus advising
that: "After careful thought, I have decided that I will not
bring suit against the landowners in the New York, South
Carolina, or Louisiana claim areas." Shortly thereafter, at
the Attorney General's direction, we apprised the Court in
the Maine litigation that he had determined not to sue the
landowners in that state. The Attorney General specifically
stated he was commenting only with respect to the landowners
and that litigation against the State was a different matter.
A copy of the Attorney General's letter 1s attached. We
believe that you should be aware of this decision while
considering activities with respect to the statute.

Since passage of the last extension in 1977 we have
worked continously to keep apprised of the Department of the
Interior's efforts to identify and develop litigation requests

for transmittal and also to assist them in its efforts. 1In

February of 1978 the Department of the Interior had a two day

e




seminar for fleld personnel from both the BIA and the office
of the Solicitor to review Interior procedures to locate and
develop information concerning any valid claim which would be
affected by the statute. I attended that session to learn of
their program and also to advise those officials of the
procedures to be followed by the Justice Department with
respect to the statute of limitations claims.

Since that time there have been numerous exchanges
of correspondence, discussions and meetings between the staffs
of the Lands Division and the Office of the Solicitor to
review the status of Interior's program. In each instance we
have encouraged Interior to refer all matters to Justice as
soon as they were properly prepared.

Only a few cases were referred prior to 1979.

These cases have been acted on, returned because the reports
are inadequate or are being held in abeyance pending Interior

obtaining more information. Between January 1 and December 10,

1979, the Interior Department has referred 60 requests for

litigation to this Department which it has identified as
being affected by the statute of limitations. Of that number

44 have been recelved in the last three months. We are

-l =
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reviewing these requests as quickly as possible to determine
what actions should be taken on them. In some instances we
are declining the requests to initiate litigation because
they lack legal merit. In others we will prepare and file
complaints in the near future.

At this time the majority of the requests relate
to claims in Minnesota and New Mexico. We are advised that

other claims are being developed in other states as well.

The Department of Justice defers to the Department

of Interior as to whether or not an extension of this statute

of limitations is necessary.
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Washington, 0.¢. 295.4

.. June 30, 1978

Honorable Cecil D. Andrus
Sacretary of the Interior
Departrent of tha Interipr
Washington, D. C. 202l0r

Re: Ancient Eastern Indian Clains
Dear Mr. Secretary: -

Fron time to time your Sglicitor, Mr. Leo

Krulitz, has forwarded litigation reports on various
ancient Eastorn Indian claims to ry Assistant Attorney
General for Land and Natural Resources, Mr. James
MHoorman, 1 refer specifically to thrce claims in New
York (Cayuca, Cneida and St. Ragis-Mohawk), one in
Bouth Carolina (Catawba), and one in Louisiana (Chiteli-
.. macha). These reports have not besn accompanied by

requests to sue immediately, but raither with requests
that they be held for later suit pnding proliminary
settlenent neqotiations., I bellave it is incurbent ;
upon me to inform vou of my views on whether suit should

ever ba filcd so that you can bettar carry out your
duties with regard thereto.

At our luncheon meeting on November 29, 1977,
you and I ac-zrally approved of a settlement approach
whercby the Administration would make an cmnibus pro=-
posal to Congresa to settle thesa claime, My only
rescrvation then and now was that I would not support

& settlemant bill which forced anyona (cthef than a
state) to giva up land,
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o * = It appears to me that the scitlement prozess
is going slawer than we anticipated ind that it ray not
be .able tc ge: all the intercsted par-ies to agrece. At
our rmeeting on MNovember 29th vou will recall thas Lao
Krulitz sugcested he would have a bill in April or May
of this ycar. I am under the impressicn that shculd
settleront Jdiscussions fail you may eroect that the
Departrant of Justice would actually su2 lancowners in
the claim arceus. 1In addition, the Administration's
proposed Maine Claim bill will raise a question in the
pPublic's nird as to whether or not we intend to treat
the small landouners the $ame in New York, Scuth
Carolina and Louisiana. As you know, the Administra-
tion proposes to submit a bill to Congress on the !laine
clains which would extinguish Indian title to all land
holdings up to 50,000 acros per owner and provide
$25,000,000 in payment to the tribes.

After careful though®, I h:ve decided that I
will not brinz suit against the landcwners in the New
York, South Curolina, or Louisiana clain areas. I have
& numbar of gucsticons about the legal ind factual is-
sues in theso suits and question whether they can be
won. Furthcrmore, the fact that the landowners are
completely innccent of any wrongdoinn wecighs heavily
against suins theam. Finally, the Ad~inistration's .
policy decicsicn to relieve small landowners in Maine °
from suit trrouch a legislative settlenent recosmmends
the same relicf to others similarly situated.

This is mnt to saj that the tribes involved
do not have somec equitable cemplaint, using that tern

in the broadest sense. Other tribeas have been coinen=

sated over the years for the ancient takings vhich oc-
curred as a rosult of the western rmoviment and settlement
of the nation. lowever, it ls corplezely within the
power of Concross to remady the tribal claima by the
process of ratifying the ancient tribal agreements with
the states. Such ratification could be accompanied by
Payments to tho tribes in aporopriate amounts. In tha
alternative, the tribos could Lo given a cause of acticn
Against the United States in the Ccurt of Claims,
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.. -ae

: . My dcecision applies only to private land-
owners.- I am undecided as vet with regawd to suits
against “he states of Nuw York, South Carolina or
Louisiana. <Ihere are several consideraticns. For
exanole, o the one hand it i3 true that thosc states
bear so-m2 rhsoonsnbxlxty for the :zitle problems. 'Oa
the other hand, suits against the states are in effect
suits asainst public lands which involve such things
as highways and parks.

As a matter of principle, I belicve the
landowners should know of my decision not to sue thenm
as so00n as possible. Thb declsion could be anncunced
at & time upon which you and 1 agrz2e. 1y inclination is
to announce it at tha sare tize that the Administration
sends ud the Maine bill., I would also reccmaend that
tha Administration eccamit to introduce a bill to solve
the private landownars' titla problens in the claim

areas in New York, South Carolina znd Louisiana.

- Bincerely yours,

Griffin .B. B21ll
Attorney. Ge:neral
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Senator Conex. You say you have a limited staff. Exactly how many
people in your division are working on these claims ?

Mr. Fruint. 1 am chief of the Indian Resources Section, and within
that section lies the responsibility for handling these kinds of claims,
At the present time, I have a staff of 12 attorneys, including myself,
who are working on these matters, They are not devoting their time
exclusively to statute of limitations problems because we have sub-
stantial caseloads involving a variety of problems throughout the
United States at the present time. However, at this juncture anyway,
we are able to meet the requirement.

Senator Conex, You have indicated you have 100 cases that are
currently before you that you could resolve, or at least make a determi-
nation as to whether you file suit or reject the recommendations from
BIA, I assume, by the April deadline.

Mr. Funr. Right. I would like to clarify one point. We have had
approximately 100 case requests referred to us. In some instances, we
have already made a determination and advised Interior that, after
review, we would not initiate an action with respect to the claim that
was referred to us,

I would have to go back in order to come up with an accurate figure
in terms of how many of those are still pending and being reviewed at
the present time.

Senator Corex, Would it not be likely, if, in fact, the statute is not
extended, you would expect a veritable fioodtide of cases to be referred
to the Justice Department with recommendations for prosecution ?

Mr. Frixt. That is very possible.

Senator Comex. In view of Attorney General Bell’s decision not to
file suit on the eastern seaboard claims, does the Justice Department
play a role in helping to negotiate agreements in these eastern cases?

Mr. Frint, The only one that the Justice Department is currently
involved in is the one in your State—the State of Maine—where there
is litigation on file before Judge Ginoux. We are involved in that
process. We are not involved in any of the other eastern land cases at
this time. In part, that is because the Interior Department has with-
drawn its request and has been conducting those negotiations itself
for some period of time.

Senator Comen. You would expect that, however the case in Maine
1s resolved, it would have certain precedential effects for the other
claims pending?

Mr. Frint. T would assume so; yes.

Senator Comen. How would that, not only impact on eastern claims,
but also western claims, in your judgment? Would that have a prece-
dential effect in terms of the cases in the West ?

Mr. Frant. T have, in my own mind, treated them as two kinds of
problems—an eastern problem and a western problem. I suppose they
could possibly be used as a precedent. But I have not perceived it as
being such.

Senator Comen. Mr. Flint, you have indicated you have 12 attor-
neys working on less than a full-time basis on the processing of these
claims. Do you anticipate making a request for additional personnel
in view of the fact that it is likely that you will be confronted with a
great many more cases?

Mr. Frint. T have discussed this with the Assistant Attorney Gen-
eral a number of times. The possibilities of our receiving a number
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of requests which are beyond our ability to handle with the current
staff are matters that have troubled us for some time.,

In view of the small numbers that have been coming to the Depart-
ment, we were not in a position to make an accurate estimate of how
many people we would require to handle the cases that may be refer-
red to us,

We have discussed this with the people from the Department of the
Interior from time to time to try to establish estimates of numbers
of cases that would be referred and when those cases would be refer-
red. But, because of the very large problem confronting the Depart-
ment of the Interior, it has been difficult for them even to estimate the
number of cases that would be coming to the Department and when
they would be coming.

Senator Conen. In your legal judgment; Does the statute, if it ex-
pires, serve to preclude a suit by the tribes as well as by the Federal
(Government ?

Mr. Frint. There certainly is caselaw, as Mr. Walker suggested
earlier, that indicates that. I am not sure that I could give a positive
opinion that it would result in the extinguishment of those claims.

Senator Conen. Could you elaborate on the difference you see, as
an attorney, between the tort actions and the contract actions, and in
that elaboration, perhaps, discuss any difficulties you might foresee in
extending the tort section without extending the contract section ?

Mr. Fuint. It is a problem T have not focused on, but at this time
the requests I have received from the Department of the Interior have
all involved essentially tortious claims or have, at least, been in the
form of request that we initiate actions based in trespass—something
along that line. It is possible that claims could be alleged in the alter-
native arising out of the same fact situation, one cause of action being
premised in contract and another being premised in tort.

The running of the statute with respect to one claim would not affect
the claim with respect to the tort.

Senator CoHEN. As a practical matter, then, it is not of si gnificance
from a legal point of view as to whether or not the statute is extended
for tort but not contracts, and the complaints would, in all likelihood,
be amended to argue in the alternative?

Mr. Frint. I do not know that you can say it would not have some

significant effect. Not every case can be framed in both a contractual
and tort framework.

Senator Conen. It can be framed. :

Mr. Fruint. You might attempt to frame it that way, but it might
not be very persuasive for the court.

As a practical matter, I have not encountered many that would really
fit into the contract category in the ones that have been referred to me.

y letting the statute run’ with respect to contract cases would not
affect my caseload at all.

Senator Conen. You have returned some cases to the Department
of the Interior for further information, have you not?

Mr. FrinT. Yes.

Senator ComrN. What is the timeframe involved in the referrals?

Mr. Frint. That depends on the nature of the information we are
requesting.
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Senator Conen. What is the percentage of cases that you refer back
to Interior for further information, of the ones you have considered
so far?

Mr. Frnt. I really do not have an accurate figure on that. I have
many which I have received and which we are in the process of review-
ing at the present time where it is possible we may request some addi-
tional information, but we have not done so because we are still in the
process of reviewing the matter.

I would say that of those that were not received recently, I suspect
that in one-half the cases we have had to request some additional in-
formation. In some instances, it is information which is easily obtain-
able. It is more difficult in other instances.

Senator Comen. How much of an extension are you recommending,
in view of the backlog of cases?

Mr. Fuint. The Department of Justice at this time does not have a
position with respect to the extension of the statute. We are inclined
to defer to the Department of the Interior and the Office of Manage-
ment and Budget.

Senator Comex. You appreciate the problem that arises with fur-
ther extension. You can anticipate that there will almost be a propor-
tional increase in cases that are filed with Interior or being investigated
by Interior. In other words, the longer the period of time is extended
the more cases will be coming in. That has been the history to date, it
seems to me.

Mr. Frant. It certainly is possible. I do not know just exactly where
it would lead to, but it could lead in that direction.

Senator ConEen. As it stands now, you have indicated that you could,
in fact, process the 100 cases that you have as of this date by the dead-
line as established by the statute,

Mr. Frant. That is correct. But I am receiving cases on a daily basis.
and whether T will be able to continue is another question.

Senator Couen. Thank you very much.

Mr. FrinT. Thank you.

Senator DeConcinNt [acting chairman]. Mr. Delfin Lovato, chair-
man of the All-Tndian Pueblo Council will bring the next panel of
witnesses,

Mr. Lovato, would you please introduce the panel as they are seated ¢

STATEMENT OF DELFIN J. LOVATO, CHAIRMAN, ALL-INDIAN
PUEBLO COUNCIL; ACCOMPANIED BY LT. GOV. LAWRENCE
SINGER, SANTA CLARA PUEBLO; GOV, ALVINO LUCERO, ISLETA
PUEBLO; GOV, HENRY MORA, JEMEZ PUEBLO; GOV. GILBERT
PENA, NAMBE PUEBLO; GOV, SAM ARMIJO, SANTA ANA PUEBLO;
GOV. RAYMOND CONCHO, ACOMA PUEBLO; PAUL TAFOYA, SANTA
CLARA PUEBLO; LAMAR PARRISH, ATTORNEY, ALL-INDIAN
PUEBLO COUNCIL; THOMAS LUEBBEN, ATTORNEY, SANTA ANA
AND SANTO DOMINGO PUEBLOS; AND GOV. DENNIS MARTINEZ,
PUEBLO OF SAN ILDEFONSO

Mr. Lovaro. Thank you, Mr. Chairman.
We have a number of written statements that we would like to intro-
duce for the record, sir.




40

Senator DeCoxcini. We will include in the record at this time,
without objection, all of the statements that you submit to us, and they
will appear in toto.

[The prepared statements and attachments follow. Testimony re-
sumes on p. 62.]




ALL INDIAN PUEBLO COUNCIL

TESTIMONY OF
DELFIN J. LOVATO, CHAIRMAN
BEFORE THE
SELECT COMMITTEE ON INDIAN AFPAIRS
ON THE
EXTENTION OF THE STATUTE OF LIMITATIONS DEADLINE
DECEMBER 17, 1979

Mr. Chairman and members of the Select Committee on Indian Affairs,
my name is Delfin J. Lovato, I am Chairman of the All Indian Pueblo

Council which represents the Pueblo tribes of New Mexico. I would also

like the records to show that I am alsc representing the views and postion

of the National Congress of American Indians (NCAI), as their Vice-
President.

Cn behalf of the Pueblo pecple and members of the National Congress
of American Indians, I request and urge this Committee to initiate and
support legislation which will provide for a three (3) year extention
of the deadline for the Statute of Limitations (28USC 2415) for
litigation of third party trespasses on Indian lands. This deadline
requires the BIA, the Solicitor General, and U.S. Attorney to pursue
claims involving trespasses on Indian lands and to perfect such claims
for processing and prosecution before April 1, 1980.

This task will not be completed by the stated deadline. The
number of trespasses which have been discovered by BIA surveys within

the New Mexico Pueblos have been overwhelming. The trespass cases




on New Mexico Pueblos is complicated by the fact that most of these
cases involve private claims which resulted from Spanish and Mexican
land grants and the 1924 Pueblc Lands Board which was established
by Congress to justify the sgquatters rights of non-Indians who moved
on to Pueblo lands during a time when the Pueblos were not considered
Indian and their lands were not given to these individuals
There currently exists numerous unidentified claims in the following
areas which are vital to the interest of the Puebloc tribes:

1. Spanish or Mexican grants to non-Indians which owverlap
Pueblo grants.

2. Land purchases by the Pueblo during the 18 and 19th
centuries, title to which has not been litigated.

3. Private claim boundaries.

4. Trespass to aboriginal Pueblo lands, title to which has not
been extinguished.

5. Lack of rights-of-way across the Pueblo land for access
roads to private claims allowed by Pueblo Lands Board.

6. Breached convenants in Pueblo land leases.

7. Water rights.

The Government must finalize all of these trespass claims, plus any

others which are discovered, all before April, 1980. Unless the daad¥®

line is extended, several results, all undesirable, will likely occur,
such as:

1. Many legitimate trespass claims simply will not be processed
because of a lack of time, and the Government will have failed in its

trust responsibility toward the Pueblos.




In its haste to prosecute some of the claim he Government
will file lawsuits against persons which claims may ar turn out to
be not well-founded. In the mean time, however, these persons
have been forced to retain gal counsel and otherwise undergo
expenses and inconvenience of litigation, which are particularly

burdensome when the plaintiff is the United States.

3. The United States will hastily file a suit against
trespassers against whom there is a legitimate claim. Some of these
claims will be of such a nature that, had more time been available,
the claims could have been negotiated out and settled amicably. Again,
individuals would be burdened with the expense and inconvenience of

litigation which could have been avoided had more time been made

available. It prevents compromise and negotiations between the tribe

and individual.

There are going to be some legitimats, substantial claims,
likely brought to the attention of the BIA by the tribes, which will
not be prosecuted because of the lack of time. The Pueblos feel keenly
the legal responsibilities that go with the trust relationship between
the Government and Indian tribes. If legitimate trespass claims are
not prosecuted by the Government, one can well imagine that the
Government will find itself in the role of a defendant, defending
itself against claims for breach of trust responsibility by tribes,
rather that fulfilling its proper role of protecting Indian people and
their land.

(While the Congress has been very supportive in giving Indian tribes
the opportunity to litigate and resolve third party trespasses against

them, it has never provided adequate funds to BIA for the nacessary
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surveys, research, and legislation.)

If this extention is granted, We do not expect another request
for an extension to be made in this matter. The BIA is atlast
"geared up" and is proceeding to process the various claims. We are
confident that the BIA will continue unrelentlingly to process all of

the existing claims, the backlog is composed overwhelmingly of existing

and discovered claims, and the discovery of new ones from this point

forwrd is expected to be few. The personnel will be allowed to continue
for an extended time, rather than being abruptly halted in 1980, the
claims will be properly disposed of.

Estimated cost to complete the task for the Albuguerque area over
a period of one year would be $2,000,000, however, the various kinds
of researchers are not readily available to complete the work in that
time and there isn't time to train additional persons. This would be
for title searchers, archivists and other document examiners. The
estimated cost to complete the task for the Albugquerque are in a period
of three (3) years would be $500,000 per year. The attached data will
provide more detailed information on the status of trespass cases in

the Albuquerque area.
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Private Claims Descriptions Within The Pueblo Lands of
New Mexico

Presented by: Lt. Governor, Lawrence Singer
Santa Clara Pueblo

Pursuit of monetary land claims against trespassers under

28 USC 2415 has identified and highlighted an unusual and diffi-
cult situation with respect to the location of private claims
within the Indian Pueblos of New Mexico. Resolution of the

problem is essential in order to pursue certain trespass cases
subject to the statute of limitations in 28 USC 2415. Before the
exact nature of the problems is described, it is helpful to briefly
review the legal history of the Pueblos.

HISTORY

For many years in New Mexico it was believed that the communal fee
lands owned by the Pueblos were not in any way restricted by the
terms of the Non-Intercourse Act. See United States v. Joseph,

94 US 64 (1876). Accordingly, many non-Indians obtained title to
Pueblo lands by adverse possession or deed. In 1913, the Supreme
Court hinted that it would soon reverse its position regarding the
alienability of Pueblo lands. United States v. Sandoval, 231 US.
28 (1913). As a result of the Sandoval decision, many non-Indians
became fearful that their titles to land within the Pueblos would
be invalidated. The Pueblo Lands Act, Act of Jun® 7, 1942 (43 Stat.
636) , provided a vehicle for confirmation of non-Indian titles.

The procedures established by the Act were, in theory, quite simple.
About ten years earlier, Deputy Surveyor Joy of the General Land
Office had surveyed the areas of actual non-Indian occupancy with
the Pueblos. In some instances Joy did not survey certain private
claims, (hereafter referred to as P.C.'s), were designated by number.
The Board held hearings regarding each of these P.C.'s allowing

the claimant an opportunity to provide his entitlement under

Section Four of the Act. If the claimant prevailed, his P.C. was
listed as an exception to the Board's final reports on unextinguish-
ed Indian title. The Board described exceptions according to the
earlier Joy surveys. On the other hand, if the private claimant
failed to prove a valid title,he was named as a defendant in a

suit in Federal District Court to quiet title to unextinguished
Indian lands. In some cases, the Board's rejection of a private
claim was overruled by the Court, and title was quieted in the
non-Indian claimant. In all cases to quiet title, the Joy surveys
was adopted by the Board were used to describe the P.C.'s involved.

56-451 0 - B0 - Y4
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After the matter of title was settled, either by the Board or the
Court, of Private Claims the Pueblo Lands Act established further
procedures to delineate the areas of non-Indian ownership within
the Pueblos. Where non-Indian title has been validated by the
Board, Section Thirteen required that:

...the Secretary of the Interior at any time after

two years after the filing of said reports of the
board shall file field notes and plat for each Pueblo
in the office of the surveyor general of New Mexico

at Santa Fe, New Mexico, showing the lands to which the
Indian title has been extinguished as in said report
set out, but excluding therefrom lands claimed by or
for the Indians in court proceedings then pending,

and copies of said plat and field notes certified by
the surveyor general of New Mexico as true and COLrect
coples shall be accepted in any court as competent and
conclusive evidence of the extinguishment of all the
right, title, and interest of the Indians in and to
the lands described In said plat and field notes and
of any claim of the United States in or to the same.

Where non-Indian title was validated by the Court, Section Nine
required:

That all lands, the title to which is determined in said
suit or suits, shall, where necessary, be survey and

mapped under the direction of the Secretary of the Interior,
at the expense of the United States, but such survey shall
be subject to the approval of the judge of the United
States District Court for the District of New Mexico, and

if approved by said judge shall be filed in said court and
become a part of the decree entered in said disctrict court.

United States patents subsequently issued to all successful P,.C.
claimants made reference to the Pueblo Lands Board description.

This process works well in theory. However, surveys conducted
after the Board and Court had finished their work departed in many
instances from the Board descriptions. To further confuse matters,
some brass caps were placed by the General Land Office surveyors
at P.C. corners in altogether different locations from those
dictated by either the Board descriptions or the subsequent surveys.
The result is that many P.C. boundaries can be retraced in three
different locations. If this were not enough, recent attempts

to survey the boundaries of private claims have revealed errors

in the Pueblo Lands Board descriptions, as well as in the field
notes of the subsequent surveys.

In many cases, the difference between the three locations of P.C.
boundaries is slight, amounting to only a few inches or feet.

In other cases, either the difference is greater or houses straddle
one of the three possible lines. Additionally, because P.C.'s are
generally located in contiguous blocks, a change in the boundary

9
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line of one P.C. can affect other P.C.'s in a domino-like fashion,
resulting in a shift of the boundaries of all contiguous P.C.'s.
Needless to say, this situation is intolerable and survey work

for statute of limitations claims has been frustrated. Now hope-
fully, that all problems have been discovered, it is time to make
a comprehensive review of the situation.

P.C.'s VALIDATED BY THE BEOARD

Descriptions of P.C.'s validated by the Board are set forth in the
Board's final reports. Subsequent surveys of these P.C.'s had to
be conducted "as in said report set out" pursuant to Secticn
Thirteen. Therefore, variances from Board descriptions were not
authorized by the Act and are of no effect. Reference to the
Board's decriptions in the patents bolsters this wiew. However,
Section Thirteen elevates conflicting field notes and plats of
subsequent surveys to a position of conclusive evidence as to
the extent of extinguished Indian title i.e.

1. Francis Joy Field Notes

2. Public Land Survey Field Notes

3. U. 5. Government Land Office Filed Notes

P.C.'s VALIDATED BY THE COURT

Decriptions of P.C.'s as validated by the Court were derived from
the Joy survey as adopted by the Board. Such descriptions are set
forth in the final decrees of the Court and are referenced in the
patents later issued to successful claimants. Conflicting post-
decree surveys and plats produced by the General Land Officer were
merged with the decree pursuant to Section Nine upon approval by
the Court.

RESOLUTION

P.C.'s validated by tke Board are intermingled with P.C.'s validated
by the Court, as well as with unextinguished Indian lands. There-
fore, in order to resolve the problem, a consistent approach must

be taken. Either the description incorporated in the Board's final
report or the description developed by the later General Land Office
survey must control all the P.C.'s , whether validated by the Board
or the Court. Whichever description is chosen, it will in many
instances conflict with brass caps placed in the field by the
General Land Office. Additionally, regardless of which description
is chosen as controlling, there are bound to be many instances of
failures to close and other survey errata.

Arguments in favor of both descriptions can be advanced. Neither

can be chosen without direct conflict with the explicit wording of
the Pueblo Lands Act. Resort to the general rules of public surveys
is to no avail due to the unique nature of the problem.
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It appears that the Pueblo Lands Act intended descriptions derived
from Joy's surveys and used by the Pueblo Lands Board to control
the extent of non-Indian titles within the Pueblos of New Mexico.
This conclusion necessitates numerous resurveys by the Cadastral
Survey Division of the Bureau of Land Management to bring the
official plats and brass caps into line with the descriptions
contained in the final reports of the Pueblo Lands Board.

SUMMARY

Taken together, inm all the Pueblos, well over 2,500 non-Indian
private claims were validated by the Pueblo Lands Board. In many
cases, the boundaries of such private claims are difficult to as-
certain due to numerous conflicting surveys conducted by the old
General Land Office. Until all private claim boundaries can be
correctly located, it will be impossible to determine the number
and extent of trespasses on Pueblo lands. Presently, an effort is
underway to identify all cobvious trespasses where fence lines have
been extended beyond boundaries most favorable to the private claim
owner. These obvious trespasses will be field prior to the April
1, 1980 deadline. Those possible trespasses resulting from Pueblos
Lands Board action inconsistencies cannot be identified until the
inconsistencies are corrected. Subseguent suits filed in counties
of New Mexico to guiet titles by non-Indians claimants who maybe
several parties in sucession never made the U.S. Government nor

the Pueblos of New Mexico, a party to various suits. Therefore,
these cases which were consumated in favor of the non-Indian are
invalid and contravenes Section 17 of the Pueblo Lands Board Act.

RECOMMENDATION

To expediate 28 U.S.C. 2415 in our behalf would become a gross
failure without the following performances being conducted:

Resurvey of all private claims by the U.S. Cadastral
Survey Division.

Resurvey to ascertain the nature and extent of in=-
cursions and identify lands remaining in Indian possession.

The Divisions within the U.S. Justice Department and the
U.S. Department of the Interior must be inconsort with
the Pueblo Tribes.

To properly consumate the intent of 28 USC 2415, the
Pueblos must have an extension of time as delinsated in
the above items.

December 17, 1979




PUEBLO of ISLETA
Isleta, New Mexico 87022

STATEMENT OF
ALVINO _LUCERO

My name is Alvino Lucero. I am the Governor of Isleta
Pueblo. 1Isleta is one of the larger Pueblos in the State of New
Mexico, consisting of almost a quarter of a million acres, and we
have approximately 3,000 Indian people living at Isleta. It is very
near to Albuquerque, the major metropolitan area in New Mexico. In
spite of the nearness of Albuquerque, the Pueblo has managed to
maintain its tradition and language, and we intend to maintain these
in the future. Isleta Pueblo strongly supports extension of the time
in which to file trespass claims.

Isleta has always had a history of good relations with non-
Indian neighbors. In spite of this, or perhaps because of this, we
have been plagued with numerous trespasses. Isleta has cooperated to
the fullest extent with the Bureau of Indian Affairs and other agen—
cies with respect to identifying trespasses which have occurred over
the years. Tribal members have volunteered to assist in this effort
and have taken time from their families, jobs, and leisure time to
accomplish this. Unless the deadline is extended as is requested in
the new legislation, these efforts, as well as those by the BIA, will
have been expended by them in vain.

In some instances it is foreseeable that the Govermment
will be forced to file suit prematurely. Isleta provides a good
example of this probability. About 70 years ago, the telephone
company placed a line from El Paso to Denver., It crossed Isleta
lands without troubling the Pueblo or the Govermment with an easement
request. This line, I understand, affected several other Pueblos in
the same manner, This trespass is undisputed. The only real ques-
tion is the amount of money damages. By the time the exact legal
description of the land involved is formulated, the acreage determined,
appraisals made on our behalf, appraisals made on behalf of the
telephone company, and negotiations undertaken with the telephone
company, April of 1980 will have long since come and gone. There is
no reason to helieve that the telephone company would not settle this
matter amicably if given the opportunity. Without the extension of
the deadline, they will not have an opportunity, and the United
States will be forced to file a lawsuit on our behalf. This unneces—
sary legal exercise would burden the Federal Courts and could easily
be avoided, in my opinion, if the deadline were extended as requested.

The Pueblo of Isleta and I, as the Governor of Isleta,

“urgently request that this extension be given favorable considera-
tion.
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Pucblo of Jemes

OFFICE OF THE GOVERNOR
P.O.BOX 78
Jemez PUEBLO. NEwW MEXICO AT024

My name is Henry Mora, and I am the Governor of J
Pueblo. Jemez is a Pueblo of approximately 2,100 people, lo
the Jemez Valley, approximately one hour's drive nort
querque, New Mexico's largest clty. Jemez Pueblo supports extens
of the time for the Bureau of Indian Affairs to file trespass claims.

The Jemez Valley has become very popular with
Albuquerque as a recreational area. Large geothermal 2
also being considered. Land values have risen accord ¥y, and tres-
passes that might once have seemed insignificant are now quite impor-
tant.

Although Jemez has always cooperated with the BIA in attempt-
ing to identify trespasses, the Southern Pueblos Agency, wi

Jemez, has not until recently had sufficient pe

investigate and process all of the trespass claims for the

tribes. Now that the BIA appears to have the resources to

these claims, it would be a shame {f BIA's efforts on our behal

halted too soon to accomplish its assigned task

The statute of limitations, if not extended, 1 prevent
the BIA from investigating, documenting, and filing actions on many
suspected trespasses. It will also force the BIA to file suit pre—
maturely on some trespasses without adequate investigation or prepar-
ation. Suits will be filed on trespasses which might have been
settled, but the present deadline does not permit the luxury of
negotiation,

A case in point 1s a power line of an electrical co-op
crossing a portion of the Pueblo. A portion of the line has been in
trespass for some time, 1In order for the Pueblo and the Co-
megotiate properly, the property involved in the tresp
surveyed and appraised by both sides. This could take months.
Although Jemez and the Co-op have had a good history of cooperation
in the past, suit will have to be filed before the deadline in order
to protect the Pueblo's rights. The Government and
put to needless expense, and there is no guarantee t
be done in the hastily filed lawsuirt.

Jemez urges that this panel recommend extension of the
statute of limitations for an additional three years.
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TESTIMONY STATEMENT
BEFORE
THE SENATE SELECT SUBCOMMITTEE
ON INDIAN AFFAIRS
“EXTENDING DEADLINE FOR FILING TRESSPASS CLAIMS”

GOOD MORNING, MY NAME IS RAYMOND CONCHO SR., GOVERNOR OF
THE PUEBLO OF ACOMA. I EXTEND TO YOU A GREETING FROM MY TRIBAL
COUNCIL AND MY PEOPLE,

THE PUEBLO OF ACOMA WOULD LIKE TO GO ON RECORD TO HAVE THE
TIME FRAME FOR SUBMITTING TRESSPASS CLAIMS UNDER THE USC CODE 28
EXTENDING PAST THE APRIL 1, 1980 DEADLINE,

WE HAVE: EXPERIENCED THE METHODS OF THE PROCESSES USED WITHIN
THE BUREAU OF INDIAN AFFAIRS FOR SUBMITTING AND REVIEWING THE
CLAIMS AS A SHORTCOMIING TO THE TRIBES. ALTHOUGH THE BUREAU OF
INDIAN AFFAIRS HAVE SPENT SOME SIGNIFICANT AMOUNTS OF TIME ON THE
RESEARCHING AND SURVEYING ASPECTS NECESSAPY TO VALIDATE CLAIMS,
ONE OF THE ESSENTIAL THINGS WHICH IS LACKING IN THE PROCESS IS THE
INPUT FROM. THE TRIBES AND DIRECT CONSULTATION FROM THE TRIBES.
MORE SPECIFICALLY, THE TRIBES LACK THE IN-HOUSE CAPABILITY TO
UNDERTAKE THE TYPES OF TRESSPASSES WHICH ARE EXISTING AND ARE
BEING EXPERIENCED AT THE RESERVATION LOCATIONS. IN THE CASE OF OUR
TRIBE, THE ADMINISTRATION STAFF DOES NOT HAVE THE TIME REQUIRED
TO CONCENTRATE ON THE COMPILING AND IDENTIFICATION OF THE DIFFERENT
TYPES OF CLAIMS THAT NEED TO BE SUBMITTED,

IN VIEW OF ALL THE PROBLEMS WHICH. ARE BEING GENERATED BY THE
APPROACH TAKEN ON THE METHODS OF CONDUCTING THE RESEARCH AND
DOCUMENTATION, THE BUREAU OF INDIAN AFFAIRS NEEDS MORE TIME TO
ADDRESS THE MATTER FOR THE TWENTY-TWO DIFFERENT TRIBES IN NEW
MEXICO. A NEW PERSECTIVE NEEDS TO BE TAKEN ON THIS PARTICULAR STATUTE
BECAUSE OF THE MANY PENDING CLAIMS WHICH NEED DOCUMENTED RESEARCH
IN ORDER FOR THE TRIBES TO BE ADEQUATELY AND JUSTIFIABLY SERVED.
AS OF YET, THE ACOMA TRIBE HAS NOT RECEIVED A STATUS REPORT TO
DETERMINE WHICH CLAIMS CAN BE PROCESSED FOR THE PUEBLO. WE WOULD
APPRECIATE A FAVORABLE CONSIDERATION TO THIS REQUEST.




STATEMENT BEFORE THE SENATE SELECT COMMITTEE ON INDIAN AFFAIRS
OVERSIGHT HEARINGS ON 28 U.S.C. §2415 (STATUTE OF LIMITATIONS)

December 17, 1979

My name is Thomas E. Luebben. I am an attorney from
Albuquerque, New Mexico. I am the tribal attorney for the Pueblos of
Santa Ana and Santo Domingo. The combined populations of these two
communities is about 3500. Together, the two Pueblos own or control
approximately 140,000 acres of land,

It is with deep concern that we watch the approach of the
April 1, 1980 deadline for the United States to file claims for damages
for trespasses to Indian lands and water rights. Congress has thrice

instructed the Department of the Interior to prepare such claims by

passing and twice amending 28 U.S5.C, §2415, the statute of limitations

on Indian claims. The Department of the Interior has three times

failed to perform the task mandated by the Act. The Department of the
Interior should have been researching, investigating and preparing these
cases since the initial passape of the Act on July 18, 1966. In fact,
the Department appears to have done little up until the last year and

a half and even now the staff and resources devoted to the effort are
woefully inadequate. In partial exoneration of the Department of Interior,
however, I think no one really anticipated the magnitude of the trespass
problem. For 131 years, ever since the United States acceded to the
Southwest under the 1848 Treaty of Guadalupe Hidalgo, these claims have
been accumulating. During that 131 years the United States has done
little or nothing to fulfill its obligations under that Treaty to
protect Indian property. Consequently, every Pueblo faces a staggering

backlog of unattended trespass claims and associated land and water




54

issues Many of these claims are quite complex, involving many
federal statutes passed during a period of more than one hundred thirty

ars and historical facts which must be gleaned from vast quantities

documentary material

The first official communication which I have from the Bureau

of Indian Affairs concerning the statute of limitations is a letter
to the Pueblo Governors dated May 25, 1977. This letter was sent less
than two months prior to the statute of limitations deadline as it
stood before the most recent amendment to 28 U.S.C. 2415, It states
"If you have any pending claims which may fall within the criteria set
forth in the enclosed correspondence, we would appreciate you advising
this office as soon as possible." 1In other words, the entire burden
of identifying claims was placed on the tribes themselves. Few tribes
had, or have, the necessary resources and expertise to even begin to
identify the claims. This is a case of the trustee placing the burden
on the beneficiary to do the work of the trustee. Tribal members do
not have an intimate knowledge of the history and legal status of the
dozens or hundreds of actions which have taken place since 1848 which
affect their land titles. For the tribal attorney or consultant, proper
identification of the trespass claims requires an intimacy with the
Pueblo's land base which can only be developed over a period of years.
On-the-ground inspections must be made, and archives must be studied
and reviewed. Very often, a particular trespass claim is not evident
until an attorney has done considerable background research into the
law governing a particular situation. Sometimes this involves the

study and interpretation of complex statutes. We are not simply talking

about Mrs. Murphy's cow breaking through the fence and eating the chillis

on the reservation,




In the case of the pueblos, there is still a preat deal of research
which needﬁ to be done on the many statutes which have affected pueblo
land status, and the legislative history and court interpretations
of those statutes. Spanish law must alsoc be researched to determine
the status of certain overlapping Spanish land grants. The Spanish
Land Grant laws for the New World are only now being translated by a
professor of History from the University of Utah. They will not be
available in published form for some time. It will be very difficult
to resolve some of the land grant issues until this material is availa-
ble. I do not believe that any of the Pueblo governments responded
on their own initiative to the BIA letter of May 25 requesting identi-
fication of claims. It has only been with the assistance of active
tribal attorneys and consultants that claims for trespass to the Pueblo
lands have been identified. A special staff is required at each Pueblo

to identify claims. Some Pueblos have identified few, if any, claims,

because they have been unaware of the urgency of the situation and

exactly how to establish a claims project. A competent effort to
identify the claims requires the outlay of substantial funds to establish
a project and hire attorneys or land consultants, and many tribes simply
do not have the resources. The BIA has thus far provided no funding to
any of the tribes to defray the cost of this work. I believe that
hundreds of potential claims for the New Mexico Pueblos remain unidenti-
fied at this time, just three and one half months before the deadline.
Unfortunately, identifying the claims is only the beginning
of the process of getting claims filed before the deadline. Once a
tribe has identified its potential claims to the local Indian Agency,
the Agency must review its files for all relevant material on the

matter, conduct land surveys, and compile whatever additional facts are

3
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needed which may not have been supplied by the Pueblos. Survey plats,

documents, and additional facts are then compiled into a report which
is sent to the Office of the Field Solicitor for review and preparation
of a litigation report. Sometimes more facts are needed, such as the
names of all of the defendants in a given matter, and the claim is
referred back to the BIA for further fact-gathering. Once the litigation
report is finalized, it goes to the Associate Solicitor of Indian Affairs
here in Washington for further review. If the Associate Solicitor agrees
that the claim is viable, it is referred on to the Justice Department
for still another review. If the Justice Department agrees it is a
good claim and all the facts are present, it refers the case to the
local United States attorney for preparation and filing of a complaint.
Now, in light of that convoluted and time-consuming process,
let's look at the status of these claims in the Albuquerque area. Only
four or five Pueblos have actually made a concerted effort to identify
claims. As a result, over 350 claims were identified, There are
probably at least 800 additional claims which have not been identified,
Over 100 of the identified claims have been rejected, We believe that
at least 40 of those are actually viable claims and that the Solicitor's
Office is in error in rejecting them (the Pueblos will probably file
independent suits if the United States does not file). About 200 claims
are still waiting for completion of fact-finding by either the BIA or
the affected Pueblo. Only about 50 claims are covered by completed
litigation reports. At least a dozen of the claims involve land grant
problems which will require many more months of research before cases
can be prepared. It is obvious that of the relative minority of Pueblo
claims thus far identified, there is virtually no possibility that even

half of them will be completely processed and filed by the deadline.




57

The consequences of this are that some of the Puebloswill make a
desperate and expensive effort to file their claims themselves before
the deadline, and that for at least the next six years after the
deadline (statute of limitations for claims against the United States),
the Pueblos will be filing breach of trust suits against the United
States for failing to fulfill its fiduciary duties. The magnitude of
this crisis cannot be overstated.

As if the sheer magnitude of the job of identifying and pro-
cessing the Pueblo claims were not enought, we also face the problem
of the rejection by the Solicitor's Office of trespass claims which the
tribes and many tribal attorneys believe are good claims. In some

instances claims are rejected because they appear to be too complicated

or too difficult legally to undertake in view of the volume of work and

the shortness of time. In other words, unusual, complex, and difficult
claims which are nonetheless worth pursuing are being rejected because
they are considered low priority in the present crisis situation. There
are also situations where claims are rejected in essence because the
Department itself bears some of the blame for the exlstence of the tres-
pass situation. An example is rights-of-way granted by the Department
of the Interior pursuant to Section 17 of the Pueblo Lands Act of 1924,
43 Stat. 636. Section 17 of the Pueblo Lands Act most definitely does
not provide authority for the Secretary of the Interior to grant or
approve rights-of-way across Pueblo lands. Nonetheless, the Department
approved at least 40 such rights-of-way over the years. The Field
Solicitor in Albuquerque prepared a litigation report holding that the
rights-of-way are not valid and trespass claims should be filed. The
Office of the Associate Solicitor in Washington reversed that position

and the Pueblos have been instructed that the claims are being rejected.
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The Department appears to be taking a political position rathet than

a legal one by trying to uphold the honor of and defend the redord of
the Department of Interior simply because the Department violated the
statute more than 40 times.

In other instances, the Solicitor has recommended that the
United States file claims of far narrower scope than we believe is
justified.

As litigation reports are completed by the Solicitor's Office
in the next two months, we expect to have additional problems of this
nature. The tribes need much more time than presently remains to discuss
these claims with the trustee to iron out differences of opinion between
the tribes and the Office of the Solicitor and the Justice Department.
If time is not allowed to complete this process, it will be necessary
for the tribes to file independent trespass claims of their own which
will be in conflict with the position of the United States. This is
not only unseemly, but it places the United States in a position of
conflict of interest. Moreover, the cost to the tribes of this indepen-
dent litigation will be an enormous burden.

The problems in meeting the April 1, 1980 deadline are
especially great for the Pueblos of New Mexico because the problem of
determining the superior title in situations of conflicting, or over-
lapping, Spanish Grants has never yet been faced. In 1854 Congress
passed a statute creating the Office of the Surveyor General of New
Mexico and creating a mechanism for investigation and confirmation of
Spanish and Mexican land grants. 10 Stat, 308, This process determined
title only as between the claimants and the federal government, however,
and many grants were never reviewed by the Surveyor General. Consequently,

Congress created the Court of Private Land Claims in 1891 to consider
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further claims based on Spanish and Mexican Grants.- Again, the
statute authorized adjudication only as between the claimants and the
United States, and excluded determination of conflicts as between
private parties from the jurisdiction of the Court. Conflicts between
Indian and non-Indian grants were also expressly excluded from the
Court's jurisdiction. The Pueblo Lands Act of 1924 was intended to
resolve title problems as between Indians and non-Indians, but again,
determination of conflicts between Indian and non-Indian land grants
was expressly excluded from the process. The problem of resolving
conflicting Indian and non-Indian land grants has apparently been left
for the current generation. Quiet title and trespass damage actions
with respect to such lands must be initiated by April 1, 1980 under
the mandate of 28 U.5.C. §2415. It is impossible for the Pueblos to
meet the deadline, however, because the necessary archival and his-
torical research has not even been started. No funds are available for
this work. 1In the case of the Pueblo of Santo Domingo the true bound-
aries of the Pueblo lands have never been determined. The entire
history of the Santo Domingo Grant must be reconstructed from archives
scattered around the United States and as far away as Mexico, Spain

and Great Britain. Congress has deliberately avoided the problem of

resolving the grant conflicts for 130 years, and has now imposed a

deadline which can't be met. The gross unfairness of this situation is
obvious.

Another problem of great concern to my clients is the fact
they hold unextinguished aboriginal Pueblo land titles to portions of
their former aboriginal domain. Claims for money damages arise from
trespass to unextinguished aboriginal Indian title, just as with any

other land title. United States v, Santa Fe Pacific Railroad Company,
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314 V.S, 339 (1942). The United States Justice Department is ndw
litigating just such a case against large o0il corporatioms on behalf

of the Alaska natives. The Solicitor's Office has thus far rejected

our request to consider claims for damages for trespass to unextinguished
aboriginal Indian title. We have not yet had an opportunity to fully
discuss this issue with the Solicitor's Office. If the Solicitor's
Office does ultimately agree with us that such claims exist, there may

be a whole new category of claims which must be processed before the
statute of limitations deadline.

We are also very concerned about the adequacy of funding by
Congress to carry forward the trespass work. Thus far, funding has been
wholly inadequate and the Department of the Interior has in fact not
had the resources to do its job. Even if the statute of limitations
is not extended, there must be continued funding of the trespass work
for at least five years. Where the Pueblos have unresolved land title
claims and water rights claims, there are continuing trespasses which
must still be addressed under 28 U.S.C, §2415 even after the April 1,
1980 deadline.

We are particularly concerned about trespass to the Pueblos'
water rights. Thus far, we have not seen a single litigation report
from the Solicitor's Office on any of the various trespass damages
claims for trespass to water rights which we have identified. We know
that in the Office of the Field Solicitor in Albuquerque there is but
one individual working on the water trespass problems. The water claims
involve hundreds and possibly thousands of defendants, and could easily
lead to full stream adjudications in several instances. We don't see
how any of these claims will be filed by April 1, 1980 given the present

situation.
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4=t There has apparently been a belief among BIA personnel
and some tribes that the tribes will still be able to file their own
independent trespass damage claims for trespasses prior to July 18,
1966 following April 1, 1980. Unfortunately, this option appears
to be foreclosed by the decision of the 9th Circuit Court of Appeals

in Capitan Grande Band of Mission Indians v. Helix Irrigation District,

514 F.2d 465 (1975) implying that the statute of limitations applies

to independent actions by the tribes as well as to actions on behalf of
the tribes by the United States.

The problem of unresolved Indian land titles and claims which
has plagued New Mexico since the seventeenth century is a continuing
reality. A failure by the Congress to extend the April 1, 1980 deadline
to file Indian trespass damage claims will not cause the problem to
go away, because the Indian land and water rights continue. Failure
to extend the deadline will create a manifest injustice to the Pueblos,
however, because they will bear the loss occasioned by 130 years of
failure by the trustee to protect their land and water from use and
appropriation by others. Failure to extend the deadline will also result
in a flood of breach of trust litigation against the United States.

On the other hand, an extension of the deadline, for at least five years,
accompanied by adequate funding to finish the job, has the potential

to finally resolve these long-standing trespass and title problems. For
the Pueblos, the real importance of this effort is not so much the money
damages which may be recovered, but the fact that it addresses the many
land use and title problems which have gone unattended and which have
plagued the Pueblos ever since the United States annexed the area,

Under an extension, many of these problems can be resolved by negotiation,
rather than litigation, with great savings of time and money by all con-
cerned. ' The Pueblos are facing a real crisis; justice and common

sense demand that the deadline be extended.

56-451 0 - 80 - 5
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Mr. Lovaro. I would like, at this time, to introduce the members of
our panel. To the far right 1s Gov. Henry Mora of the Jemez Pueblo;
next to him is Governor Pena of the Nambe Pueblo; Governor Lucero
of the Isleta Pueblo; Governor Concho of Acoma to my left; Lt. Gov.
Lawrence Singer of the Santa Clara Pueblo; Gov. Sam Armijo of the
Santa Ana Pueblo; and we have our legal counsel here also, Mr. Lamar
Parrish who is sitting behind me, and Mr. Tom Luebben representing
two of the pueblos present here today.

Senator DeConcint. Welcome, gentlemen. We are very pleased to
have you here today and look forward to your testimony.

Mr, LovaTo. Mr. Chairman, I would like the record also to show that
I am also here as vice president of the National Congress of American
Indians.

Myr. Chairman and members of the committee, as has already been
pointed out by numerous witnesses before me, the problem of third
party trespass cases on Indian lands throughout the United States is
of enormous magnitude. I will speak this morning primarily about
those cases in the State of New Mexico since those are the ones that I
am ‘primarily familiar with.

Needless to say, Mr. Chairman, for the past 10 years, we have been
1'@(1uest.ing sufficient funding through the Bureau of Indian Affairs
to begin looking into the various trespass cases on pueblo reservations.
As the record will show, before the various subcommittees on appro-
priations, our requests have basically fallen on deaf ears,

Be that as it may, at the present time, Mr. Chairman, as of last Fri-
day, we have had in excess of 638 trespass cases identified. Of those 638
cases, fewer than one-half have been properly investigated. Of those
that have been properly investigated, fewer than 50 have actually been
processed by the Albuquerque Solicitor’s office.

It is anticipated, based on record, that there will be an additional
800 unidentified, unprocessed trespass cases which must yet, be properly
identified.

The problem in New Mexico is compounded by several factors. As
you know, the Pueblo Tribes have been under Spanish and Mexican
rule prior to coming under the U.S. Government in 1848. We have
Spanish land grants and Mexican land grants which overlap Pueblo
lands. In addition to those, the Pueblo Tribes have been subjected to
two additional pieces of litigation which have subjected us to, I think,
an even greater amount of trespass.

One is the 1926 Pueblo Land Condemnation Act, and the other is the
Pueblo Lands Board Act which was enacted in the early 1920’ to re-
solve the third party trespass claims which existed as a result of court
action in 1876 in the Joseph case, which basically opened up the Pueblo
Reseryations to numerous trespasses by non-Indians for a period of 34
years.

In any event, the situation with regard to the Pueblo Lands Board
Act is one whereby individuals were granted easements, or claims on
Indian lands were perfected, or they were given deeds. Many of these
deeds overlapped Pueblo lands. We have situations where some of these
properties do not meet; the reservation boundaries do not come to-
gether. We have surveys that were done by Government agencies and
private agencies and private individuals which do not agree.
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So, we have a mass of confusion in terms of the surveys themselves.
The legal descriptions do not match. So, we have a very difficult situa-
tion in terms of even determining whether a trespass has actually
occurred or not.

In regard to the 1926 act also. we have got surveys that were con-
ducted on behalf of the Pueblo Lands Board which are, in our estima-
tion, erroneous. They conflict with other surveys of Federal agencies
which were done later on, in the early 1930’.

In addition to that, Mr. Chairman, we have situations which I think
are quite unfortunate. Because of the time limitations, many of these
small trespass cases—and by small I mean involving one party trespass
situations which cannot be resolved on a compromise basis—are being
filed by the various people involved at the Solicitor’s office and so forth.
We, the tribes, do not have time to sit down with third parties to ne-
gotiate, to in any way bring about a more friendly resolving of these
cases. Many of these individuals will be forced to obtain legal counsel,
I think, at a great expense. We are asking that an extension of 3 years
be granted on the statute of limitations.

We have one last situation which I would like to bring to the atten-
tion of this committee. I think it is important enough that it warrants
some consideration. That is, because of the time limitation, I strongly
believe that at least within our area, there is a feeling on the part of
the field solicitors to resolve as many of these claims, that are brought
to their attention, as possible by mean of opinions which they have
rendered under section 17 of the Pueblo Lands Board Act.

The tribes feel that we have legitimate claims which came about as
a result of section 17 of the 1924 Lands Board Act. Section 17, accord-
ing to the U.S. Solicitor’s Office, gave the Bureau of Indian Affairs
authority and power to grant rights-of-way and easements on Indian
lands. It is the position of the Pueblo Tribes, at this point, that it did
not. We feel we have legitimate claims as a result which the U.S. Solici-
tor’s Office has refused, basically, to acknowledge.

In addition to that, the Pueblo Tribes were successful in repealing
a 1926 Pueblo Land Condemnation Act. In addition to that, we got a
court ruling which basically states that any easements and rights-of-
way which were obtained as a result of that particular legislation were,
in faet, null and void. We feel we have legitimate claims under that.

Again, we are still awaiting an opinion from the U.S. Solicitor’s
Office on that particular point.

All in all, it is our opinion, Mr. Chairman and members of this com-
mittee, that there is no way under the Sun that they are going to be
able to meet the required work that must be done between now and
April 1, considering the magnitude of the problem within our State,
considering the various opinions and legal arguments that must be
still resolved even within our own solicitor’s office.

With that, T would like to conclude my statement, Mr. Chairman,
and allow other members of the panel to say a few words and perhaps
also give our two attorneys an opportunity to say something.

Mr. Lucero, the governor of the Isleta Pueblo.

Mr. Lucero. Mr. Chairman and members of the committee, I do
have a prepared statement, but I would just like to summarize it.
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The statements that Mr. Lovato has made here are that there are
so many claims within our pueblos, and it is a problem as the Bureau
does not have time, simply because we have a multiagency. I am talk-
ing strictly about the Southern Pueblos Agency. I am the chairman of
that committee also. I will let Governor Pena describe the Northern
Pueblos. The multiagency, as such, takes care of so many Pueblos;
there are so many requests; the Pueblo of Isleta right now has some
requests in for surveys to claim the lands that we have.

There are just too many things involved. This is one of the reasons
I feel that, even though the deadline, as has been stated here this
morning many times, had been known to people, the amount of work
it takes to survey the lands, to get into contracts, and the lack of fund-
ing have really been detrimental to the type of work we want done. I
believe this is one of the reasons that the Indian country, as a whole,
has not been able to really get the work done.

My prepared statement has been presented to the committee. I am
sure we will get into a little more detail. But we do have trespasses
by telephone lines, public services, the Bureau of Reclamation, private
claims, and all these sorts of things. This is one of the reasons that
we highly recommend that we do get an extension so that justice can
be done where it is needed.

Thank you very much.

Mr. LovaTo. Governor Pena ?

Mr. Pexa. Mr. Chairman, I have submitted a prepared statement
for the record.

I am Gilbert Pena, governor of the Pueblo of Nambe and also the
chairman of the Eight %"orthern Indian Pueblos Council.

What Governor iurem referred to as the multiagency is true of the
Eight Northern Pueblos. There are presently eight pueblos being
served by the Northern Pueblos Agency. It is very difficult to meet
the survey demands. As a result of the statute of limitations, there
have been hundreds of trespass cases identified.

However, it is very difficult to process all these trespass cases be-
cause of the legal requirements and the survey requirements,

The Pueblo of Nambe does recommend an extension of the statute
of limitations so that justice can be served on behalf of the pueblos.

Thank you, Senator.

Mzr. Lovaro. Governor Mora ¢

Mr. Mora. Mr. Chairman and members of the committee, my name
is Henry Mora. I am the governor of the Jemez Pueblo.

As you know, the Jemez Valley has become very popular with
people from Albuquerque as a recreation area. Also, large thermal
development has been considered. Land values have risen accordingly,
and trespasses which might have once seemed insignificant are now
quite important,

Although Jemez has always cooperated with the BIA in attempting
to identify trespassers, the Southern Pueblo Agency which serves
Jemez has not, until recently, had sufficient personnel and money to
inyestigate and process all ‘these trespass claims from the various
t]ril_}es. nor does the BIA appear to have the resources to process these
claims.

It would be a shame if BIA efforts on our behalf were halted too
soon to accomplish the task. The statute of limitations, if not extended.
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will prevent the BIA from investigating and documenting and taking
action on many suspected trespasses, It will also force the~-BIA to
file suits prematurely on some trespassers without adequate investiga-
tion or preparations.

So, we will be filing trespasses which might have been settled, But
the present deadline does not permit the luxury of negotiation,

A case in point is the power line of an electrical cooperative cross-
ing & portion of the pueblo. A portion of the line has been in trespass
for some time. In order for the pueblo and the cooperative to negoti-
ate properly, the property involved in this trespass must be surveyed
and appraised by both sides. This could take months. Although Jemez
and the cooperative have a good history of cooperation to protect the
Pueblo’s right, this will put us through needless expense, and there
1s no guarantee that justice will be done in a hastily filed lawsuit.

The Jemez urge that this panel’s recommended extension of the
statute of limitation for an additional 3 years be considered.

Thank you.

Mr. Lovaro. Governor Concho?

Mr. Concro. Mr, Chairman and members of the committee, extend-
ing the deadline for filing trespass claims is necessary.

My name is Raymond Concho, governor of the Pueblo of Acoma. I
extend to you a greeting from my tribal council and my people.

The Pueblo of Acoma would like to go on record to have the time-
frame for submitting trespass claims under United States Code sec-
tion 28 extended past the April 1, 1980 deadline.

Mr. Chairman, the chairman of the 10 southern governors has al-
ready expressed some of our needs and some of the problems that we
generally run into. The chairman of the eight northern governors has
already expressed them also.

I will not go into details as my written statement has been forwarded
to your committee. I am sure you will look into our prepared
statement.

Your committee is here for a purpose: to look after us, as we do
in our home base. I think that is our responsibility in our area, not
defeating the purpose, not fighting with one another. If these things
had not happened 201 years ago, we would not be fighting about what
God has left us here. God left this country; God left this world here
for us to protect, to love, and to cherish one another.

This is all T have, Mr. Chairman. Thank you very much for al-
lowing me the time.

Senator DeConcint, Thank you, Governor.

Mr. LovaTo. Mr, Singer?

Mr, Singer. Mr. Chairman, I would also like to say that I bring
greetings from my people and the council. We have a prepared state-
ment for the record which we would like to introduce.

Also, we have brought three transparencies here, and I would like
to yield the rest of my time to Mr. Tafoya for him to illustrate them
to you.

Mr, Tafoya, would you please come forward ?

Mr. Taroxa. Mr. Chairman and members of the committee, if you
have the time, I can show you an example of what these gentlemen are
talking about.
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We feel strongly that this is not the fault of the Indian tribes but
the fault of the U.S. Government, and what these transparencies will
show are three different types of descriptions, These are nonclosures;
they identify nonclosures of private claims. In other words, what I am
trying to tell you is that we cannot find the reservation boundaries:
there is no legal description that would identify them.

So, it is very important, at this time that recommendations be made.
As far as we are concerned, we are proposing a survey of all the Pueblo
lands that we have in the State of New Mexico.

Senator DeCoxcint. How long would that survey take, would you
think ¢

Mr. Tarova. We estimate it might take a period of 3 years because
we are talking about 19 different reservations.

Senator DECoNCINI A 2- or 3-year extension would not be sufficient,
then.

Mr. Taroya, It could possibly take longer.

Senator DECoxcint. I am more than happy to look at your maps. I
am going to have to go vote in about 3 minutes, so if you can do it in
that period of time, I will be happy to see them.

Mr. Taroya. Would you like me to bring them before you ?

Senator DeConcint. Certainly.

[Senator DeConcini receives the maps from the witness. ]

Senator DeCoxcint. Thank you very much.

At this time, the committee is going to recess. I have to vote. The
committee will recess until 1:30. If you will come back at that time,
the balance of your testimony will be taken, and any questions will
be given.

I_\‘]v'hereupon, at 12:05 p.m., the hearing was recessed until 1:30
p.m.

AFTERNOON SESSION

[The hearing resumed at 1 :40 p.m. ]

Senator INouye [acting chairman]. May we now resume the hear-
ing? I believe at the time of the recess the All Indian Pueblo Council
panel was giving testimony.

Mr. Lovato, you may continue

Mr. Lovato. Mr. Chairman, we only have a very brief statement
remaining on the part of two of the Pueblo reservations, and then the
attorneys would like to make one or two comments, and that is all we
would have,

Mr. Armijo?
Mr. Aryigo. My name is Sam Armijo, governor of Santa Ana. T

have a prepared statement which I would like to have submitted
for the record.

Thank you.

Mr. Lovaro, Mr. Mora ?

Mr. Mora. My name is Henry Mora, and I am the governor of the
Jemez Pueblo.

We have had some Indian claims on trespasses on Indian lands
plus water rights of the Jemez. Some of the water was in a district of
conservation. These are the things that have been involved.

I will now present you to my attorney, behind me. He will make
a few comments,
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Mr. Lovaro. Mr. Luebben will withhold comments until we have
finished with our other tribal representatives.

Governor Martinez of San Juan Pueblo?

Mr. MagTingz. Mr. Chairman, my name is Dennis Martinez. I am
the governor of the Pueblo of San Juan.

I do not have a prepared statement to present at this time. How-
ever, I would like to go on record as stating that the Pueblo of San
Juan fully and strongly supports the request made by my colleagues
today for the extension of the statute of limitations for an additional
3-year-period. I think at this time it is vital that this extension be
granted in order for the Bureau of Indian Affairs to carry out their
trust responsibilities in the best interests of the Pueblos as well as
the other tribes in the Nation.

Thank you.

Mr. Lovato. Mr, Luebben ?

Mr. Luessex. Thank you.

Mr. Chairman, I want to just focus on a couple of very large
problems for the Pueblos. I represent two of the Pueblos in New
Mexico, the Pueblos of Santa Ana and Santo Domingo. My name is
Thomas Luebben.

The solicitor began this effort to fulfill the mandate of the statute
by placing the burden for identifying the trespass claims squarely on
the Pueblos. Few of the Pueblos have really been able to undertake
the in-depth, concentrated kinds of studies which are necessary to
identify these trespass claims, and I would say that only four or five
of the 19 Pueblos have really been able to make a concerted effort to
identify trespass claims.

As a result, it is estimated that upwards of 800 claims remain uni-
dentified at this time. It was doubly difficult for the Pueblos because
no resources were made available to them to carry the burden of
establishing projects to identify the trespass claims, and the Pueblos
that have done so, I believe, have done so entirely on their own.

Identifying the trespass claims requires an intimate knowledge of
the Pueblo land base because of the complex overlay of statutes which
have affected the Pueblo land status, and each Pueblo pretty much has
to have somebody working on the problem for several years in order
to develop that intimate knowledge.

One of the large problems we have is that of overlapping Spanish
grants, There were no treaties of cession in New Mexico between the
Pueblos and the United States. Kach Pueblo has a’ grant from the
Crown of Spain, however, as its basic land base. In many instances,
however, there were overlapping, non-Indian Spanish grants, and
Congress has avoided resolving those overlapping, conflicting titles for
the entire period that the United States has had sovereignty over the
Southwest.

The United States acceded to the Southwest in 1848 under the
Treaty of Guadalupe Hidalgo which carefully protected the Indian
property rights. Then, the Surveyor General’s Office was set up in
1854 to determine the validity of these various Spanish grants. That
legislation and the process which was established did not, however,
resolve conflicts as between non-Indian Spanish grants and Indian
Spanish grants. The Surveyor General simply reported valid grants
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for confirmation by Congress. Confirmation by Congress constituted.,
in effect, a quitclaim from the United States fo the claimant and did
not purport in any way to resolve conflicts between private claimants
to Spanish grants,

This process was, in essence, repeated with the Court of Private
Land Claims established by Congress in 1891, but Congress again
carefully avoided establishing a mechanism for adjudicating conflict-
ing Spanish grants in the Court of Private Land Claims. It simply
made determinations which constituted quitclaims from the United
States to the private claimants.

The issue became imporant again with the passage of the Pueblo
Lands Act of 1924. Again, however, the Pueblo Lands Act contains
a provision which leaves it to Congress to determine any titles based
on conflicting Spanish grants, and Congress never followed up or
acted with respect to any of those conflicting Spanish grants,

There was still another Pueblo Lands Act in 1933 which did not
resolve these problems either.

As a result, we are left today with longstanding conflicting titles
based on Spanish grants, both Indian and non-Indian grants, and no
serious attempt to resolve those conflicts has ever been made.

The statute of limitations forces us to deal with those problems,
however, because it establishes the deadline by which we must file
these claims.

There are some Pueblos where the boundaries of the Spanish grants
have never been adequately determined. One of those Pueblos is Santo
Domingo. I do not believe the Federal Government can seriously con-
tend at this point that they really know where the boundaries of
Santo Domingo Pueblo are. Resolving that and the host of trespass
claims which will go along with that is going to require an in-depth
study, which will take a couple of years, of the historical documents
supporting the Santo Domingo land base.

There is a wealth of documentation available, but it has never been
gathered and analyzed by anyone to determine the true boundaries
of the Pueblo.

I, personally, think it is going to take about 5 years to work through
these problems. An extension is advisable because there is nothing to
be gained, there is no efficiency and no economy to be gained by the
Fe(ﬁial Government by not extending the statute. This is because
these liitle problems are going to have to be resolved eventually, in
one manner or another, and the only effect of failing to extun(f the
statute will be to deny the Pueblos the opportunity to recover trespass
damages in those areas where their titles have not been recognized for
some period of time.

It 1s going to require continued funding, even if the statute is not
extended, because quite a bit of funding is going to be necessary to
conduct the studies and bring the quiet title actions to settle these
conflicting Spanish grants.

Another very large problem—potentially large problem for some
of the Pueblos—is the existence of unextinguished aboriginal Indian
title. There are certain areas that the Pueblos demonstrably occupied
but which are covered by supposed Spanish grants. Many of those
grants, however, are not valid and never were valid, and the processes
of adjudication, which have gone forward under the statutes I just
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mentioned, did no more than quitclaim the United States’ interest in
those areas to the private claimants, leaving the underlying unextin-
guished aboriginal Indian titles unexplored, if you will.

We have asked the Solicitor to consider these claims, and he has
refused to do so. We need more time to negotiate that process with the
Solicitor.

So, I think it is going to take at least 5 years.

Thank you very much.

Mr. Lovaro. Mr. Parrish ¢

Mr. Parrisa. My name is Lamar Parrish, and I am speaking for
the All Indian Pueblo Council, which is composed of the 19 Pueblos
in New Mexico.

I would like to briefly respond to some of the things that came up
this morning. One thing that was not mentioned is that many of the
matters dealt with, particularly given the unique legal history of the
New Mexico Pueblos, are difficult legal questions, and each level of
government tends to take a separate view and does not always agree,
one with the other.

Among other difficulties, this causes a considerable passage of time.
One example of this would be the question regarding section 17 of
the Pueblo Lands Act which had been, in my view, wrongfully con-
strued for years, which confirmed and gave power to the BIA, Secre-
tary of the Interior, to vest rights-of-way and easements. That is an
open question, and to the extent that we can exert effort, will remain
so until it is satisfactorily resolved to the satisfaction of the pueblos.

My point is that this sort of difficult question and the communica-
tions and the arguments, if you will, take time. This shortens an
already short deadline.

To emphasize another thing, the non-Indian community, in my
opinion, will suffer if the extension is not granted because there will
ba hastily filed lawsuits; there will be claims which are truly not
legally disputed but only a matter of damages; there will not be suf-
ficient time to negotiate out these, and the non-Indians might well be
made defendants in precipitously filed lawsuits so that the BIA, it-
self, will not be liable for a lawsuit of breach of trust responsibility
for the tribe.

A distinction was requested regarding cases versus claims and
whether or not those words were used interchangeably, in the testi-
mony this morning.

As far as the pueblos are concerned, a claim is a claim, and it is one
claim. For example, the chairman’s Pueblo of San Juan, or its eastern
boundary, might contain 50 instances of trespasses. Each one of those
trespasses is a claim. If suit is ultimately filed on any or all of those,
it might well result in one claim. That is to say, the United States
versus 20 named defendants. That would probably also reinforce my
first point, or my second point, that if more time were allowed to
negotiate, these claims would suitably be negotiated out.

With respect to the question of seeking distinctions bet ween remedies
in tort and contract, it would be my strong recommendation that no
distinction be made, that all elements of the statute of limitations be
extended for the period. It is not always easy to make those distinc-
tions. For example, the measure of damages might well be a contract or
sound like a contract remedy rather than a tort remedy.
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Related to that is another question that has come up, whether or not
the pueblos could pursue claims on their own following the expiration
of the statute of limitations, assuming that it is not extended. In my
opinion, the best way for them to get to court is under the statute
customarily used, 25 T.S.C. 1362, which provides access to Federal
courts by tribes seeking remedies against third parties on land matters.
It is doubtful they could pursue on their own any contract remedy.
The statute has been narrowly construed, and it does not appear, n
its present state of construction, to provide for contract remedies. So,
I think it would be doubly dangerous not to extend all elements of
the statute of limitations.

I would like to join with the tribal leaders who have spoken today
and ask for favorable consideration of the extension of the statute of
limitations.

Mr. Lovaro. That concludes our statement, Mr. Chairman. We would
be happy to answer any questions.

Senator Inouye. Chairman Lovato, in your testimony, you have
suggested that the statute of limitations be extended for 3 years.

Mr. Lovaro. That is correct.

Senator INnouye. Mr. Luebben suggests 5 years; the Department of
the Interior suggests 2 years. I somehow feel that there is a general
consensus here that this statute will be extended. The question now
comes to the number of years.

Do you have any studies to indicate how long it would take for
proper research and searches?

Mr. Lovaro. Mr. Chairman, our position is based on what I con-
sider a practical, reasonable sense based on what work has actually
been completed to date, based on what we feel the Congress will look
at favorably, and based on what we consider resources would be needed
to accomplish the task. Again, I am speaking from the standpoint of
the National Congress of American Indians who have taken a position
in requesting the 3-year extension. I speak also from the position that
the pueblo governments have taken in their position requesting the 3-
year extension. Again, it is based primarily on the work that we have
accomplished to date. We feel we have identified the vast majority of
trespass cases, and we feel we can accomplish what remains to be done
in the next 3 years.

Senator INnouye. And you feel confident that in 3 years you would be
able to complete your work ?

Mr. Lovato. Based on the judgment of those people who actually do
the work in the fields of realty, surveys, et cetera, Mr. Chairman, yes.
Of course, we would not mind a 5-year extension either.,

Senator Inouye. We would like to accommodate you and avoid all
the unnecessary litigation. If 3 years can do it, I think it is in your
best interests, instead of dragging it out.

Mr. Luebben, do you agree that 3 years should be enough ?

Mr. Loeseen. I think it is very difficult to know just exactly how
long the process will take because, since you are going into historical
documents that are not readily available at the moment, it is difficult
to predict just how much of a job is involved.

We, of course, support the All Indian Pueblo Council’s position for
a 3-year extension. I, frankly, would like to see more time but I think
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Chairman Lovato’s position is calculated to be a very reasonable posi-
tion that can get adequate support.

Senator INnouye. Mr. Parrish, would 3 years be enough?

Mr. Parrisu. I suppose none of us is clairvoyant. It is my impression
that the Bureau has gotten its teeth into the claims for the first time,
frankly, and I think most of them, at one stage or another, have been
discovered and are being processed.

I do not expect a considerable number of new ones to be discovered
at this point, and I think it is a matter of working through this and
giving it proper attention.

I would think that 3 years would be sufficient.

Senator INouye. Chairman Lovato, Governors, and gentlemen, I
thank you, unless you have something else you would like to add ?

Mr, Lueesen. I did want to add one more thing with respect to that
time period. That is, I think, whether it takes 3 years or longer depends
to some extent, on the resources that are made available to do the
job. If there is adequate funding for the trespass project, it is much
more likely that we can finish it in 3 years.

Senator Inouve. I asked for your views on time because as a general
rule, the Congress is reluctant to extend statutes of limitations, for
obvious reasons. So, we would have to be very careful, and it might
make it very difficult in years to come if we find that 3 years is not
enough.

So, if you have additional views you would like to submit to the com-
mittee, I am sure the chairman will keep the record open so that we
can receive such views.

Mr. Lovaro. Thank you, Senator.

Senator Inouye. Thank you very much.

Our next witness is Ms. LaDonna Harris, director of the Americans
for Indian Opportunity.

Welcome back to Capitol Hill, LaDonna.

STATEMENT OF LaDONNA HARRIS, DIRECTOR, AMERICANS FOR
INDIAN OPPORTUNITY

Ms. Harris. Thank you, Senator.

From our perspective, the Americans for Indian Opportunity, we
would like to add another element to the discussion. This has been well
covered by the All Pueblo Council—the conditions, the kinds of claims
that are brought about. One of the areas of work that we do as a na-
tional organization is to bring about discussion of tribal control of
tribal natural resources to develop an economic base.

So, we really rather just backed into the whole statute of limitations
problems and the fact that as we were talking to different tribes who
had specific kinds of problems such as rights-of-way, we found such
things as the following. In the Midwest, we found one case where one
tribe has three major power lines crisscrossing their property after they
received it back after a 99-year lease. We were trying to help them
work out a way of negotiating where those lines would go so they would
not cripple their economic development.

Working with the Department of Commerce, we did a paper on the
problems of the barriers to economic development. One of the things
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1s rights-of-way. If you look at the individual histories of the Pueblos
and the southwest tribes, for instance, they have 50 rights-of-way that
cross their small reservations. If that is your only land base for an
economic development approach, then you can imagine what kinds of
problems you would have to try to develop something that would come
out looking like an economic development project. that would be mean-
ingful, that would really be productive.

This is where we came in, coming from that approach more or
less. One of the tribes said, “However the claims come down, we would
like to have a land use planner, and do you know of anyone who
would come and help us? If we had this right-of-way, what would be
useful, and what would not{ What could we try to negotiate to change
the right-of-way alinement so that we could get the best use out of
our land %”

That is basically what my written testimony, which I have sub-
mitted to the committee, goes into. It goes into much of the history
that you have already heard, the history of when the legislation was
passed, the lack of activity from the Department of the Interior until
2 years ago, and then, by the time the appropriations were appropri-
ated, by the time they got past that, and by the information for the
tribes to get their claims together was available, there was really not
an appropriate amount of time.

Senator Inovye. Without objection, your full written statement will
appear in the record at this point.

[The prepared statement of Ms, Harris follows:]

PREPARED STATEMENT OF LADONNA HARRIS, PRESIDENT, AMERICANS FOR
INDIAN OPPORTUNITY

Over the years, Indian nations have been constantly plagued with trespasses
on, damages to, and other violations of their land bases. In 1986, the Congress
enacted legislation which was signed into law by President Johnson. The Statute
of Limitations was intended to set a time limit on settling claims for money
damages for actions which oecurred before its enactment. It was fourteen years
ago that the Congress expressed its intention; the President agreed and the
Bureaucracy, as it is prone to do, failed to respond. It just lay there for a dozen
years. No money was requested to carry out the intent of the Congress and
the President and none was appropriated. The Indian community called on
the Congress to extend the time limits on the original act as it became apparent
that the Bureau of Indian Affairs, the Department of Interior and the Justice
Department would not be able to get their act together in time to fulfill their
responsibility to Indians. To its credit, the present administration joined the
Ind'an community in seeking an extension of time and the Congress respondeil
positively. That was two years ago. The time limit was extended to April 1980—
less than four months from now.

During the past two years, money has been requested by this administration
to identify claims and prepare cases to be brought on behalf of Indian nations
and individuals. The Congress has responded by appropriating funds for this
purpose. That's the good news. The bad news is, it was too little too late.

There has been a comparatively commendable effort to identify and file claims
on the part of the Bureau of Indian Affairs during the last two years. Over
7,000 potential claims have been discovered. No doubt there are many others.
1 would like to review for you the procedure that a tribe must go through to
gain the attention of the Burean of Indian Affairs for a particular claim. The
first thing a tribe must do is define the issue which would generally fall into
these categories:

I. Unauthorized Use—The following types of unauthorized uses, if they took
place prior to 1966, may constitute claims:

1. Placing a structure on the property.—This includes summer homes, barns, ga-
rages, chicken coops, duck blinds, or any other building, and less permanent strue-
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tures, too, such as ice houses which may be pulled off a lake onto trust or restricted
property when not in use. It aiso includes non-buildings—fences, drain tiles, ete.
The building, fence, ete. need not be entirely on the land—only a few inches is
i trespass, if you are sure where the boundary is.

2. Grazing—Cattle are the most common, but sheep, goats, ete, should be
watched for. Grazing trespasses are frequently accompanied by other types of
trespasses, such as placing of fences, destroying fences already in place, and even
raising of forage crops.

3. Raising crops—Using trust or restricted lands for the raising and har-
vesting of erops of any kind is a trespass. This includes cranberry bogs, rice
paddies, Christmas trees, raising forage crops for pasture animals—anything, in
addition to the more traditional erops. Again, the entire parcel need not be so
utilized. If just a corner is used, it is still a trespass.

4. Harvesting natural growth.—This includes harvesting wild rice, wild ber-
ries, hay or other wild growth, as well as cutting timber, collecting felled timber
or even firewood.

5. Removal of natural resources,—Mining, quarrying sand, gravel or stone, ete.
would be trespasses. While there may be an instance or two where large opera-
tions took place on a tract, it is more likely that these would take the form of
spill-overs to trust or restricted properties from adjacent fee tracts.

6. Rights of way—Roads, even though they may have been used for 50 to 100
years, are nevertheless trespassory if easements were never granted. Likewise
telephone lines, electrical lines, pipe lines, sewers, ete. In some areas electrical and
telephone lines have been placed within valid county or state road rights of way.
These may, nevertheless, be in trespass unless a separate easement has been
granted to the utility company. On tracts which have been reacquired in trust,
there may be valid easements which were acquired during the time when the
land was not in trust even though the Burean records do not reflect them.

7. Hunting, fishing or trapping.—In addition to constituting a eriminal viola-
tion, hunting, fishing or trapping on trust or restricted lands without permission
is trespass. They would be very difficult to establish, however, so it is unlikely
that any old ease of this type will be located.

I1. Damage to Property.—Damage to real property or personal property which
oceurred prior to 1966 may be actionable.

1. Fires—Fires, whether set on the property or set elsewhere and allowed to
burn onto the property are trespassory if a human agent can be established as
the cause, Fires caused by lightning or other “acts of God" are not actionable.

2. Fiooding—Fiooding, like hres, is actionable if someone eaused it—by dam-
ming a stream, by draining adjacent land onto trust or restricted lands, by
changing the configuration of adjacent land so that water backs up onto trust
or restricted lands. It is not actionable unless someone took a specific course of
action which resulted in the flooding.

3.—Hacavating, dredging or filling.—This includes depositing fill in marshes,
lakes, rivers, ete. or anywhere else on the land, or the deposit of anything—
garbage, used cars, refuse of any kind. Excavating areas or dredging soil from
marshes, rivers, streams or lakes is actionable, including construction of drainage
ditches or canals.

4. Damage to structures or personal property—This includes fires, floods,
vandalism, using personal property, such as machinery or equipment, in an im-
proper or unauthorized manner resulting in more rapid depreciation than other-
wise would oceur.

I11. Debts—Money which was due or became owing before 1966 may constitute
a claim.

1. Fees, rentals or payments due on contracts.—This includes rents not paid
for lease of trust or restricted lands, fees for other types of land use, crop share
payments, timber fees, mineral royalties—any payments specified in contracts
of any kind. It also includes purchase consideration for trust or restricted prop-
erty sold, if all or part of the purchase price was not received. Amounts paid
from the proceeds of sale to third persons in satisfaction of liens, such as Old
Age Assistance Liens, when the liens never validly attached to the lands, should
be considered. The Departmental position is currently that such amounts are
not recoverable, though this ig presently being reconsidered.

2, Contract breach.—Damages for failure to perform the terms of any lease,
contract or agreement, for doing or causing to be done any acts prohibited by a
lease, contract or agreement, or misperforming any such obligation should be re-
covered. The terms of the document itself may spell out the amounts of money
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due in the event of breach. If not, the amount will need to be determined by
what the actual damage or loss was.

IV. Holding or Claiming Title Through Improper Acquisition—The following
methods of acquiring title to trust lands are improper and, in many cases the
title to the lands can be recovered. Recovery of such lands will not be barred in
1980, but claims can be made for preventing the rightful owners from occupying
the land, and these claims will be barred if not filed prior to 1980.

1. Tax deeds improperly issued while the allotment was still in trust or re-
stricted status following :

(a) Forced fee patent—Where fee patents were issued to allottees or
heirs without application and prior to expiration of the trust period, and
the lands were then taxed and forfeited. In order to be actionable, the
original trust period must extend or have been extended beyond June 18,
1934, and the allottee must never have sold the land. The lands need to
be recovered as well as damages. Any of the previously listed types of uses
or damages may be involved as well and should be explored. In the event the
trust period expired prior to 1934, damages could still be involved for the
period of trust.

() Clapp Amendment and determination of mized blood status.—This
is applicable to the White Earth Reservation only, referring to allotments
to mixed blood Chippewas who received trust patents, did not sell their
lands, but the lands were nevertheless taxed and forfeited. In order to re-
cover the land as well as damages, the period of trust must have been ex-
tended beyond 1934, though trespass damages would be recoverable to the
extent of the trust period even if the trust period expired.

(0) Ineffective certificate of competency.—Certificates of competency
which were not effective did not 1ift the restrictions on alienation, and the
allotments should be treated as though the certificates had never been issued.
Again, in order to recover the land, the period of restrictions must extend
or have been extended beyond June 18, 1934, and the lands must not have
been sold by the allottee or his heirs. The following certificates were
ineffective :

(i) Certificate to a person deceased on the date of issuance,

(ii) Certificate issued with a deferred effective date (80 days from
igsuance or upon recording in the county where the land is located or 30
days after recording) where the person died prior to the effeetive date.

(iil) Certificate for which there was no application.

(d) None of the above.—Where there was no forced fee patent, ineffective
certificate of competency or Clapp Amendment application, but the land
nevertheless was taxed and forfeited, and the trust or restricted period is
still in effect, the land must be recovered in addition to use and damage
recovery. Use and damage recovery is still appropriate for the period of
trust or restrictions even though it may have expired.

2. Unapproved deed from the allottee or heirs—If a deed was executed by the
allottee or heirs during the trust or restricted period without the necessary
approval, the land should be recovered unless the trust or restricted period has
since expired. In any event, damages should be recovered for use during the
trust or restricted period however extensive,

3. Deed or a state quiet title action based on a lledged adverse possession while
the land was in trust or restricted status.—A deed or quiet title action based
on adverse possession of an allotment after one of the three ineffective methods
of terminating the trust or restrictions—or of allotted or tribal land while the
period of trust or restrictions clearly existed—has no more validity than a tax
forfeiture, and the discussion of Section IV (i) above applies here equally.

4. Deed or patent from the United States without consent of all beneficial
owners—Since 1934, deeds by the United States of allotted lands without full
consent of all beneficial owners are not effective on reservations to which the
Indian Reorganization Act applies, though it is not clear whether they are
ineffective in toto or only as to those undivided interests for which consent
was not obtained. In the latter case, title should be recovered of fractional
undivided interests, though damages could probably only be recovered for
waste or for fractional shares of income, in the event the property produced
izcome. In the former case, full title should he recovered plus use and oceu-

pancy damages, The question is currently pending resolution in the Solicitor's
Office.




9. Swamp land or gchool land selections illegally or erroneously made.—
Title to state selections for school lands and swamp lands has already been
litigated on some reservations. On those where it has not, the validity of these
selections must be determined, and if invalid, the lands plus damages must be
recovered,

Once the nature of the offense has been identified, there are a few little things
that must be furnished in order for the claim to be considered for filing. They are
as follows:

Factual Data Necessary for Submitting 2415 Claims,

I. For each and every land related claim, including contraet breach c¢laims
where the contract involved use of land or personal property located on land,
the following will be necessary :

1. Land deseription.

2. Title history from Bureau records, including applicable treaties and any
of the following which erist.—Trust patent, restricted fee patent, certificate of
competency, application for fee patent or certificate of compet, deeds, leases,
easements. To the extent possible, copies of relevant documents must be provided.
At a bare minimum, precise dates, names and concise deseription of the docu-
ments must be provided.

3. Title history from country records, preferable by means of an abstract, un-
less the trespass is in the nature of a boundary encroachment, in which case
an abstract on the adjacent parcel in the direction of the eneroachment should
be provided. This need only extend back to the date of the initial trespass.

4. Specific date or dates on which trespass took place.

O. Names and addresses of all persons thought to be responsible for the
trespass.

6. Names and addresses of all persons thought to have witnessed all or any
portion of the trespass, including the investigator.

7. Educated guess as to the fair market value of the portion of land used or
occupied for each year of use. A full appraisal will be needed prior to trial, but
is not necessary at the time of filing.

8, Educated guess as to the cost of restoring the land to its original condi-
tion. A full appraisal will be needed prior to trial, but is not necessary at the time
of filing.

9. Narrative description of the claim.

II. For each contract ¢laim, the following will be necessary :

1. Copy of the contract, lease or other agrecment.

2. Addresses of the person named in the contract and names and addresses of
anyone else involved.

3. Detail of payment or payments which were received, if any.

4. Copies of all correspondence, either from Bureau records or tribal or in-
dividual records, relating to the contract and payments made thereunder.

5. Deseription, including names, addresses, dates, places, elc., of any damage
resulting from breach of the contract, including an educated guess as to monetary
value of the damage.

Just in case you think we were able to figure all that out ourselves, I would
like you to know that this was taken from information prepared by the Depart-
ment of Interior, It was furnished to the tribes less than a year ago. Last week,
it was still being used in workshops for tribal decision-makers Jjust beginning
the claims process. It is hard for those of you with staff and the resources of the
entire federal government at their fingertips to imagine what this means to a
little Indian tribe much less to an individual Indian. Little Indian tribes have
very few resources—if they did, they wouldn't be little. Just as a personal note,
I can tell you that when Fred left the Senate, we were very forcibly made aware
of the value of the kind of staff support that you as members of the Congress
take for granted. Ninety-nine percent of the tribes have from little to no staff or
monetary support available for the kind of assistance they need to institute their
claims, and the primary burden has been placed on the tribes. Even with the
special 2415 project, there has been an acute shortage of the trained personnel
needed in the Department of the Interior to process claims ; nevertheless, over
7,000 potential claims have been discovered. There may be many others. Two
years just has not been long enough to identify, let alone settle, these outstanding
claims. No one expects that all of these claims will be filed if there is time to
properly research them and to negotiate with the non-Indians involved.

One danger that we now face is that due to the short time frame, many cases
may be filed in order to get in under the wire which could have been negotiated
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out or which may not prove to be of sufficient merit. In that event, those who are
filed against will have to incur expense for attorneys which might have been
al\'uit!m{, This is not only undesirable for economie reasons. it is undesirable for
n-:nntmm!l reasons. It may well eause ill feeling to be directed toward the Indian
community. This country does not need a resurgence of racism, particularly
against this continent’s first inhabitants.

Almr!wr very real danger—and we have reason to believe that it is presently
happening—is that in the press to meet the April/Eighty deadline, the Depart-
ment of Interior or the Department of Justice will simply administratively reject
cases on the basis that they have reached the “higher echelons' technically im-
perfect. That is to say, if any one Iittle bit of information included in that
frightening list above is missing, the case is arbitrarily ignored. The size or
amount of a claim may seem insignificant to a reviewing official and win it a
place in the nearest wastebasket. By the time Indian claimants discover what
happened, the sun will have set on our day in court. Also, rushing to process
claims, the solicitors fail to keep Indian claimants informed. By the time the
claim goes from the area office to the national office and on to the Justice Depart-
ment, it may bear little resemblance to the initial elaim. This, of course, weakens
the case.

A related concern is that the legal preparation is done by a person in an agency
or area office, forwarded on from level to level for review and eventually goes to
A whole different department for actual litigation. This is not conducive to main-
taining interest in a case, particularly when your pay check is going to come
every two weeks whether you do or you don't,

In reality, the smaller claims begin with a low priority for ever being prepared
for filing and never gain in prominence as time passes. What may be crucial
to an individual or a tribe with a very small land base may seem very insignificant
to an overworked attorney with a hundred other cases to prepare, especially when
those cases may be for a tribe whose chairman may be the next Commissioner or
Assistant Secretary. There simply must be sufficient time for adequate considera-
tion of all claims, Tribes may be plagued by many small elaims and no large ones.
If the small ones are considered one at a time and chucked without considering
the tribe's problems as a whole, serious miscarriages of justice may result. For
instance, if one rancher has one cow or even five cows grazing Indian land a day
or two or perhaps a week or two a year, that doesn’t seem like much, But if that
piece of land can only support one cow an acre and there are 10 or 15 ranchers
allowing their eattle to trespass in this fashion, it conld be a very serious problem
for that tribe. Or, to use another example, one right-of-way on a reservation of a
few hundred or a few thousand acres may not cause significant problems for a
tribe. Eighty right-of-ways is something else again. We know of at least one tribe
whieh has found itself in this predicament.

One of the major problems facing the Department of Interior and the Depart-
ment of Justice (besides trying to work with each other) is the varying cir-
cumstances that each tribe or each region.must deal with. For example ; take the
I'ueblos :

Before the particular situation of the Pueblos, with respect to the statute of
limitations (28 U.S8.C. s 2415), can be properly understood, a brief review of the
legal history of the Pueblos is in order.

All New Mexico Pueblos received land grants from the crown of Spain in the
17th and 18th centuries. These, and other lands purchased by the Pueblos prior
to the American period, were held in fee, but the power of alienation was
restricted in a manner similar to the Indian non-Intercourse Act. During the
Mexican regime (1524-1548), the Plan of Iguala granted equal rights of citizen-
ship to all native peoples, but the status of Indian wardship continued. See gen-
erally H. Brayer, *FPueblo Indian Land Grants of the ‘Rio Abajo' " ( University of
New Mexico 1939).

When the United States acreded to sovereignty over the southwest after the
Treaty of Guadalupe Hidalgo in 1848 (9 Stat. 922), it treated the various
Pueblo groups in the same manner as other Indians. To that end the Indian
non-Intercourse Act wias extended to the territory of New Mexico, Act of Feb-
roary 27, 1859 (9 Stat. 587), and Indian agents and appropriations for the
Pueblos were soon forthcoming. See generally F. Cohen, Handbook of Federal
Indian Law 383400 (1941).

Notwithstanding the clarity of Federal policy toward the Pueblos, the Terri-
torial Court of New Mexico focused on the fact of citizenship under thp Mexican
regime and concluded that the non-Intercourse Act had no application to the
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sedentary Pueblos. United States v. Lucero, N.M. 422 (1869), Thus was born the
belief that the Pueblos were not restricted in their power to alienate the com-
munal lands held by them in fee. United States v. Joseph, 94 U.S. 614 (1876)
sustained this view and lent credence to ir.

In 1913, however, the Supreme Court held in United States v. Sandoval, 231
U.S. 28 (1913) that the prohibition against introducing intoxicating liguors into
Indian country included the lands of the Pueblos. The Joseph decision was not
overruled because Sandoval dealt with eriminal sanctions, not property rights.
Nevertheless, it was clear in Sandoval that given the appropriate case, Joseph
would be overruled.

The Sanxpovar decision ereated s general insecurity among those non-Indians
who traced their land titles to an acquisition from or adverse possession against
the Pueblos. Fearing the inevitable overruling of Joseph, Congress set out to
provide a vehicle for the validation of those non-Indian titles,

In the Pueblo Lands Act, Act of June 7, 1924 (43 Stat. 636), as amended, Act
of May 31, 1933 (48 Stat. 111), Congress recognized that many New Mexicans
were in possession of Pueblo lands based upon void titles, The Act established
the Pueblo Lands Board whose duty was to examine all non-Indian claims to
Pueblo lands and confirm those elaims satisfying certain requirements, If the
claimant had been in possession since 1902 with color of title or since 1889
without color of title, his claim was entitled to confirmation, and Indian title
was deemed extinguished. After each Pueblo had been examined, the Board
issued a report setting forth the Pueblo lands to which Indian title had not
been thus extinguished. 1hese reports formed the basis of quiet title suits tiled on
behalf of each of the Pueblos in the District Court in Santa Fe, New Mexico,

While many routine trespass cases involving the Puneblos have been processed
by the Department of the Interior, other cases arising as a result of the above
unique legal history of the Pueblos are not so easily resolved. Following is a
listing of eight broad categories of such cases which cannot be filed by the April 1,
1980 deadline set forth in 28 U.8.C. s. 2415.

1. Overlapping land grants

During the Spanish and Mexican regimes in what is now the State of New
Mexico, there seems to have been no real control over the institution of land
grants. Consequently many of the Pueblos of New Mexico are overlapped by
other, non-Indian grants. There has never been 4 systematic cataloging of the
grants and the full extent of the problem is at present unknown. Of the southern
group of Pueblos, at least Cochiti, Santo Domingo, San Felipe, Sandia, and
Isleta are confronted by overlaps. In the case of Santo Domingo, Indian title
was deemed extinguished to the extent of the overlap by the Pueblo Lands
Board. This conclusion was reached in the absence of subject matter jurisdiction ?
and without affording the Pueblo with a due process hearing. In light of the Santo
Domingo experience, a comprehensive effort should be made to identify all over-
lapping grants and determine their legal status under Spanish, Mexican and
American law.

2. Puecblo purchases

During the Spanish and Mexican regimes, the Pueblos purchased a significant
amount of land from non-Indians in the vicinity. Since the Treaty of Guadalupe
Hidalgo a number of attempts have been made to identify and confirm the full
extent of Pueblo Land ownership, None of these attempts has been wholly sue-
cessful. Stray deeds to land or grazing rights conveyances to the Pueblos appear
from time to time. Actions should be taken now to identify all such deeds, re-
search their validity, and institute quiet title actions. Such an effort wonld
require the services of a full time archivist with interpretation capability. Re-
search of Spansh and Mexican law is also indicated.

3. Aboriginal title

A number of New Mexico Pueblos possess aboriginal lands to which title has
not yet been extinguished, Santo Domingo Pueblo currently has an action pending
in the Court of Claims to test this thesis, Other Pueblos’ aboriginal lands should

be identified and researched to determine whether any trespasses have been com-
niitted thereon,

' The Pueblo Lands Act of June 7, 1924 (43 Stat 636)
May 31, 1933 (48 Stat, 107) reserved 1ssues of conflicting
by the Courts—not the Board.

as amended by the Act of
Spanish grants for resolution




4. Private claim boundaries

The Pueblo of Lands Act, supra, was enacted to provide non-Indians with a
vehicle to “prove-up” their squatters rights within the Pueblos and obtain thereby
a good title to the land. In all the Pueblos, over 2,500 private claims were con-
firmed. These private claims have been surveyed, described, and platted on at
least two occasions, In many cases, these surveys conflict, yielding a number of
possible boundaries,

Steps to remedy the situation by the Cadastral Survey Division of the Bureau
of Land Management must be taken before most trespasses can be properly
identified. This problem most probably cannot be resolved prior to April 1, 1980.
Thus, trespass damages will be lost in hundreds of potential cases.

5. Rights-of-way

To date, there has been no effort by the Bureau of Indian Affairs to identify
possible rights-of-way irregularities in the northern group of Pueblos. This
problem is exacerbated by the fact that the Northern Pueblos surround or are
surrounded by metropolitan centers. Accordingly, a fertile area of trespass cases
remains unexamined.

6. Rights of access

At present, residents of confirmed private claims maintain ingress and egress
to their land by crossing Pueblo land. These occupants undoubtedly have implied
easements, but the location and manner of access has never been spelled out. An
effort should be made to accurately locate and dedicate all accepted means of
access and halt all abuses.
7. Leases

A brief review of miscellaneous leases on the Pueblo of Sandia indicates that

many convenants have been breached. A similar review should be undertaken for
the other eighteen Pueblos.

8. Walter

After a decision has been reached in the Aamaodt litigation, all Pueblo water
rights should be examined and trespass cases filed against those who have appro-
priated in excess of their share. Such cases need not be postured as adjudication

cases,

Preparation of claims cases has served to point up and emphasize a problem
that tribal decision-makers have made us at AIO aware of, Bureau of Indian
Affairs records of land ownership are so poor that tribes are virtually ham-
strung in their efforts to do long-range planning and resource developuent.

Because of the need to prepare claims, significant (again, not great, but note-
worthy) efforts have been made to bring those records up to date, prepare
surveys, and inventory natural resources. We fear that if the Statute of Limita-
tions is allowed to run out, there will be no further time or attention devoted
to clearing up these problems that prevent tribes from making the best use of
their resources. This would be very unfortunate. At the risk of sounding a little
too heavy, I would like to point out that failure to clear up land use and land
ownership problems could have a serious impact on Indian efforts to contribute
to the nation's energy needs. Certainly it will impact on attempts to settle water
rights issues. If the present efforts to clear up old claims are not maintained
and, hopefully, intensified, how can we hope to address the issues today?

If the April 1, 1980 deadline is not extended, money damages shall be lost.
However, the more important aspect of the “2415” project is the identification
and resolution of land-use problems affecting the tribes, These problems cannot
be solved without continued funding of the magnitude experienced in the “2415"
project. Thus, trespass cases are a means to achieve a more important end : That
is, to identify all areas of the reservations still subject to overriding control by
Indians, solidify those areas as an appropriate subject of future planning, and
develop programs for those land areas which will assist the tribes in achieving
the long sought after goal of self-sufficiency.

Ms. Harris. We testified on behalf of extension of the claims at that
time, and we felt, perhaps, that no one knew what it would take. We
found out, in interviewing, for instance, from the Albuquerque office
the following. The discussion you had with the previous panel was a
very important one. The 3-year/5-year difference means what kinds
of staff are we talking about ¢
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The area office, thinking they were really doing a good job, allowed
one-and-a-half persons in their solicitor’s office. They thought that
would be sufficient at the time they started. Now they are overwhelmed.
If you could talk off the record to them, you would get the informa-
tion they need: they need a historian; they need an archivist because
of the particular history of New Mexico; and you would find the same
case in California ; T imagine you would find the same particular things
in other States or other areas of the country, For their own particular
history, they would need this.

My understanding right now is that every surveyor in the State of
New Mexico is just trying to accomplish the job that is set out for him
to do. So, they are making a real etfort to accommodate the claims as
they come in, but with this rush and the lack of staff, they are finding
it a great hardship.

The other thing we are finding is that the tribes prepare their claims
and present them to the Solicitor’s Office, depending on which area
office you are talking about. In the Solicitor’s Office, what they con-
sider legitimate claims are not. Sometimes the smaller claims are just
being discounted because of the size of them, Well, if you are a small
tribe with a small amount of land, it is more important to you that you
get your claims and damages settled than perhaps for a larger tribe.

So, the variations in size are a consideration, I have been told, in
some of the investigations we have been doing. Also, we have found
that, say, a group of claims were presented together, maybe the legal
terminology—not being an attorney, I am not sure of this—is not cor-
rect, and so all claims were thrown out.

By the time the tribe gets through the area office, the regional office,
and then the national Solicitor’s Office, sometimes the advocacy role
has changed, and there is no advocacy role left in the claim by the
time it gets to the Justice Department, if it even gets that far.

The haste in which some of the claims are being prepared, the lack of
appropriate personnel—historians and such—where a lawyer and one
clerk are trying to do all this, make it verv difficult.

I think those are the points I would like to make, rather than just
reiterate what has already been said.

Senator Inouve. Before proceeding, without objection, all prepared
statements submitted by witnesses will be made part of the record, in
total, in the appropriate places.

Ms. Harris, yon have heard the three different time periods: 2 years,
3 yrars, and 5 years. What would you suggest ?

Ms. Hargris. T would come down on the 5 years. Being a Comanche,
we dealt in horses, so to speak, and I always believe in being a good
horse trader. T would really like to say 10, and then we would bar-
gain. T would say 3 if you would give us the right appropriations to
give us the kind of staff it would take to expedite these claims. T think
5 is the better number, but I would not like to go against the recom-
mendations of the All Pueblo Council since they are our friends
and we work very closely together, or the National Congress
recommendation.

I think the consideration of staff and appropriations would make the
difference between 5 and 3.

Senator INouve. For the fiscal year ending in 1980, Congress has
provided $6 million for this purpose. Do vou think that with this type
of appropriation 3 years would be enough?
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Ms. Hagris. I think perhaps the lesson that the Department of the
Interior and the Bureau of Indian Affairs have learned through this
process—and we have all learned, not just criticizing—is that it could
be enough, but I think it has to be a broader disciplined group of people
in order to achieve these kinds of things.

I think Mr. Luebben made reference to the kind of research that
needs to be done just because of the particular histories of each of the
tribes and their relationships to the Government. So, I really would
not want to be pinned down on the actual dollar amount. I think you
would have to take what the Interior Department’s records indicate
and how that is paid off.

Each area office is a little turfdom of its own, and in some cases it is
not communicated. That is why you find the people who are here com-
municating this problem. The Indian people (siscovers-tl it, not the
Bureau. It was the Indian people who brought it to the attention of
the Congress and the Interior Department. They were good enough
to come and testify this morning that they, too, agree that there is
a problem. So, I do not want to throw rocks at them.

But I think we have learned, and we should learn. One of the
attorneys said earlier that there are two reasons. First of all, it is
justice for the tribes, in the damages. But the other reason I am more
interested in is the viability of their land base and how they are going
to survive if we do not. build an economic base. The dollars that are
being spent on the reservation are just flowing off, and unless we
build an economic base the tribes will not survive. That land use plan-
ning is going to be more and more important to us in our sense of
survival,

Again, it is to the best interests of our non-Indian friends so that
we will not have to go into litigation on some of these cases. As we
have become more sophisticated in the Indian community, the young
Indian lawyers and Indian leadership are becoming more aware of
the things that happened to them in the past and how to deal with
problems themselves. This has changed, and it is an important change.
The sense of tribal control of tribal resources has become a good ex-
ample of economic and political power that tribes can have when they
have an economic base. This is a very important issue that belongs to
this argument.

That is what I would like to introduce into this discussion.

Senator Inouye. I thank you very much, Mrs. Harris. We will take
your testimony into consideration as we decide upon the number of
years.

Ms. Hagris, Thank you, sir.

Senator Inouvye. Maybe the Comanches will win.

Ms. Hagris. Thank you. Happy holidays.

Senator Inouye. Thank you very much.

Regretfully, I will have to call a short recess. I am due back on the
floor, and someone else will be by in a few minutes to continue the
hearings.

[Recess taken. ]

Senator Mercuer. The committee will come to order.

First of all, T would like to apologize to all of the witnesses for
causing this delay. Circumstances are quite often beyond our own
personal control. Any individual Senator, depending on what is being
considered on the Senate floor, may be required to be present. I was
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in that circumstance this morning and so far this afternoon, and I
regret that that was the case. Of course, when we schedule the hearings,
we hope it will be possible to allot our time just for the hearings and
not inconvenience anyone because these hearings are very important.
We are on a very important subject today.

However, there was nothing I could do about the flow of considera-
tion on the windfall profits tax bill on the Senate floor, and it fell my
lot to have to be present to protect an amendment that I had prepared
months ago and introduced on November 5, and it finally came up
today. That was the situation I found myself in today, and I am very
sorry for the inconvenience that I know has caused many of you to
have to wait for your part in the hearing.

[ understand that our next witness is Bruce Friedman, director,
California Indian Legal Services.

Mr. Friedman, would you introduce those accompanying you?

STATEMENT OF BRUCE FRIEDMAN, DIRECTOR, CALIFORNIA IN-
DIAN LEGAL SERVICES, ON BEHALF OF THE NATIONAL ASSOCIA-
TION OF INDIAN LEGAL SERVICES, ACCOMPANIED BY JOSEPH
J. BRECHER, SUBCONTRACTOR, CALIFORNIA INDIAN LEGAL
SERVICES 2415 PROJECT; ANITA REMEROWSKI, DIRECTOR,
SOUTH DAKOTA LEGAL SERVICES; CYNTHIA DAVENPORT, STAFF
ATTORNEY, EVERGREEN LEGAL SERVICES, NATIVE AMERICANS
PROJECT; AND PAULINE C. GIRVIN, STAFF ATTORNEY, CALI-
FORNIA INDIAN LEGAL SERVICES

Mr. Friepman. Senator, I am the director of California Indian
Legal Services, and I am here on behalf of the National Association
of Indian Legal Services.

To my far left is Joe Brecher, a private attorney who worked on
the California Indian Legal Services 2415 project. To my left is Anita
Remerowski, director of South Dakota Legal Services. To my extreme
right is Polly Girvin, a staff attorney with California Indian Legal
Services and the statewide coordinator for the CILS 2415 project. To
my right is Cynthia Davenport, a staff attorney for Evergreen Legal
Services Native American Component and their 2415 coordinator.

Each of the persons here has a different perspective on 2415 and is
prepared to submit a statement to the commattee.,

Senator Mercuer. All of the statements that are prepared will be
accepted by the committee and will be put in the hearing record, with-
out objection, at this point.

[The prepared statements and attachments follow. Testimony re-
sumes on p. 172.]




Statement By

National Association of Indian Legal Services

The National Association of Indian Legal Services speaks
on behalf of 19 Indian legal service projects throughout the
nation.

Each Indian legal service project extends civil legal

| assistance in respect to the important federal Indian law
| concerns of numerous tribes and individuals.

NAILS supports the timely attempt by the Senate Select
Committee on Indian Affairs to illuminate the issue of
Administration federal Indian trust responsibility in respect
28 USC Section 2415.

While the Administration performance of Indian trust

| responsibility theoretically ought to be perfect, it at least
ought to be thoughtful and comprehensive. But in the instance
of 28 USC Section 2415 it was neither. To the contrary, from

.19?3. through the morning of December 16, 1979, Administration

| policy was in disarray, irrational and selective. To be sinple

| and accurate, the federal attempt to identify, document,

investigate and research 28 USC Section 2415 causes of action

| has failed.

Substantial Indian rights shall be either unnecessarily
lost or more difficult to secure on April 2, 1980, if the

atute is allowed to lapse. To assist the Committee, tribes,

individuals and, later, federal judges, the record ocught

| clearly to state the reasons the federal Indian trust responsi-

bility was breached in the instance of 28 USC Section 2415.
Y

]




rst, a rational, comprehensive poli comply was not
written and communicated. Second, oversight was lacking.
personnel were assigned to complete the tas
Finally, importantly, a conflict of interest limited
d distort participation by federal employees. To be specific,
is difficult to separate federal employee impropriety from
Section 2415 liability in two respects. First, federal
enployees were frequently responsible for the transactions which
deprived tribes and individuals of their rights. Second, any
28 USC Section 2415 suit filed late in the fall of 1979 may be
interpreted to imply a lack of tion, information and ju
ral employees from 1972, through the fall of 1979.
Dialogue concerning 28 USC Section 2415 tends to be an
itially misleading inquiry on _extending the limitation

cime.

more critical point must not be missed; 28 USC Section

2415 is merely a crystal clear example of a federal Indian

right which appears on paper but disappears in reality.

The information acquired by NAILS from tribes,
individuals and federal employees throughout the nation i
fairly consistent. The Administration has had, except in a few
instances, neither the intent nor the personnel t't:_‘:i.rurj to
curately to the Committee that it has discharged its
federal Indian trust responsibility in a timely, thoughtful
and comprehensive manner.
Consequently NAILS supports an amendment
which extends the limitation ti through
ecifies that personnel independent of
and Justice are to complete the task and which specifies
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continuous reporting and oversight.

Dated: December 16, 1979

National Association of Indian
Legal Services
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2B U.S. Code §2415. - was one of tl t frustrating exper-
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unlawfully, without proper documentation, or other documentary

irregularities, or by purported prescriptive 2; unlawful
removal of alloted lands from trust; unlawful use of Indian
lands for rights of way for roads, power lines, irrigation
ditches; pipelines, and other utilities; or unlawful appro-
piation of Indian natural resources were the major possibi-
lities.

The task we were assigned was to investigate all of thes

ibilities for each of the 31 reservations in Southern
California, comprising hundreds of thousands of acres, The
documents concerning these lands on file at the BIA Riverside
office comprised tens of thousands of files and millions of
documents, some of them going back a century or more. In
addition, as we learned to our sorrow, the local BIA document-
ation had almost none of the original records on land trans-
actions. They were scattered over a half dozen federal
repositories in California, Oregon, Washington, D.C., and
Maryland. For many types of claims, it was necessary to check
three or more of these locations in sequence. Often enough,
the administrato of the archives had no idea whether the
document was in their custody or where else to look if it was
not. Document search and retrival facilities at many of
these archives ~were inadequate for the number and types of
documents we needed to look at.

we had to rely on a skimming technique. One of

the largest potential claims we found was i iated because




one of the researchers happened to glance at a paragraph in a

twenty-year old letter, filed in the midst of a stack of

correspondence going back to 1901. I am sure that a thorough
combing of the files would yield many more claims.

To make the task even more difficult, we were looking
for irregularities whose nature could not be predicted at the
beginning of our search. We started ocut with no idea of where
to look for possible trespasses. It took a few weeks to gain
enough familiarity with the materials even to figure out how
to organize the document search effectively, As it turned out,
we learned about two excellent potential sources for possible
claims only during the last week of our contract, and we never
did get to investigate them. [In many cases, of course, the
existence of the trespass would not be revealed in the land,

files, since they consisted of undocumented uses of Indian

lands]. Even when the files were relevant, we were usually

faced with the extra burden of investigating and proving a
negative --that necessary documents did not exist. In many
cases, we found the only way to determine whether a claim
existed would have been to hire outside experts, such as
surveyors, hydrologists, appraisers, and title researchers.
We felt it essential to make an effort to contact
the leaders and attorneys of the Southern California Indian
bands to explain the nature of our work and to get leads on
trespasses. We received and loocked into more than 50 sugges-

tions, most of which did not yield proveable claims, but did
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consume a great deal of time. It was also necessary to spend
a significant amount of time on administrative details; confer-
ences and meeting with govermnment personnel, filling in of
forms, personality problems, etc., which all took up more
valuable time.

It sounds like a multi-year, million-dollar project, and

o two
it is. But by terms of our contract, we had onlyVmonths to do

the job for all of Southern California. The result was that we
were barely able to skim the surface on potential claims. Every-
thing had to be done in the greatest haste, so our investiga-
tion of necessity was extremely superficial and we had to submit
incomplete documentation, based only on the most preliminary
investigation. 1 know that in my private practice, I would never
dare recommend action to a client on the basis of such superfi-
cial work.

Worst of all, the contract did not allow for any follow-up
to help the solicitor's office to explain the necessarily in-
complete files and to help obtain necessary further documentation.
Instead, that office was deluged with a mountain of folders and
their attorneys told to work them up for prosecutiom, cold,
within two months, and impossible task. As a result, I am in-
formed that not one of our claims is being recommended for pros-
ecution, even though I am sure that several of them should be
prosecuted.

As T noted earlier, we did not learn of several kinds of

documents which are fertile claims sources until it was too late
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to investigate. They include an appraisal log, which describes

numerous appraisals based on trespass complaints stretching back

for decades; files on more than 300 terminated rights-of-way,

which almost certainly would reveal many trespasses; and leasing
records for some very valuable land. I am also convinced that
many of the power lines, pipelines, roads and ditches which criss-
cross southern Califorinia Indian lands de not have valid rights-
of-way. They can be schecked only by comparing on-the-ground lo-
cations with BIA records. My researchers had to terminate their
activities still holding a list of 25 excellent leads which should
have been followed up.

If 2414 is not extended, I believe millions of dollars in
potential claims will be lost in southern California alone. But
an extension, without more, would be next to useless. We would
merely repeat the previous pattern; no serious effort to develop
claimns would be made until just before the deadline, when it is
too late. There must be a continuous, systematic, properly funded
effort to search for claims over at least eighteen months, with
at least another year for the Justice Department to develop the
potential cases. This effort must be made by independent pro-

fessionals from outside the government, including attorneys, sur-

veyors, appraisers, title searchers, and other experts. The BIA
is in no position to investigate its own stewarship of Indian
affairs. The built-in conflict of interest insures that the job
would be done with far less than the necessary zeal. Nontheless,
the government's trusteeship responsibility compels a zealous

advocacy of the Indians' interests, which means nothing less than

-5-
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an extension of the statute of limitations, combined with an

effective, independent claims investigation effort. Otherwise,

the phrase "2415" will be added to the long litany of legal

euphemisms which have been used to deprive Indians of their

property under the majesty of the law.
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TESTIMONY BEFORE THE SENATE SELECT

COMMITTEE ON INDIAN AFFAIRS REGARD-

ING EXTENSION OF 28 U.S.C. §2415
STATUTE OF LIMITATIONS.

Submitted by:

EVERGREEN LEGAL SERVICES
NATIVE AMERICAN PROJECT
Cynthia Davenport
December 17, 1979
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Mr. Chairman, members of the Committee, my name is
Cynthia Davenport. I am an attorney with Evergreen Legal
Services Native American Project in Washington State. We
provide services to Indian tribes and individuals throughout
the state. We have an Indian Advisory Board to Evergreen
Legal Services which this past spring established work on
§2415 claims as one of the priorities for the three attor-
neys in our office.

Our office did not receive funding from the Bureau of
Indian Affairs to identify §2415 claims. The ramifications
of not having a contract with the Bureau were that we had
to divert attorney time from our ongoing work and had to
scrape up money from our already tight budget to hire an
extra attorney for the summer to work solely on §2415
claims. Additionally, because we did not have a contract
with the Bureau and could not thus be considered Bureau
employees, we were unable to make a thorough search of all
the files to identify potential claims. Our access to the
records was limited to specific files in specific cases with
the permission of the individual or tribal claimant involved.

In order to gather the claims we went to each reserva-
tion or tribal office on request to meet with the tribal
councils or groups of elders who felt they had claims. We
then tried to document the claims through Bureau, County,
State and archival records. An obvious disadvantage to

this procedure is that only those wrongs and injustices

which the individual Indian person knows about and feels
aggrieved about are identified. The hidden wrongs or those
the Indian person did not know were wrongs go undetected.

Despite the limitations inherent in the procedure we
had to use, we were able to identify a variety of claims




including trespasses o or another, invalid right-

of-ways, claims arisin om the installation of dams on

rivers an ing of streams which caused -

trust lands to be washed away,—. .
"

S—

Let me give you a more specific example of the kinds
of true injustices to individual Indian people which we have
uncovered in the §2415 process, and which this Committee
should keep in mind as it considers an extension of the
statute. In the northern part of Western Washington there
are a number of adjacent public domain trust allotments
which are owned by members of a small tribe in the area. A
railroad runs across these allotments, cutting many of them
in half. The validity of its right-of-way is in question,
but more importantly, the railroad for years has effectively
prohibited the Indian owners of the allotments from crossing
the tracks to get to their land. The railroad has done this
by limiting the number of crossings which can be built, and
by requiring that the crossing be built to railroad speci-
fications at the Indian landowner's expense--usually several
hundred dollars. The landowner is also required to pay for

ilroad insurancg

n one case the railroad has suggested to the Indian
landowner that he share a non-Indian neighbor's crossing
which was already built. The neighbor refused, even though
the Indian owner offered to pay for half of the cost of the
crossing and the insurance. The railroad still refuses to
allow the Indian owner to build a crossing, thus preventing
him from using his trust land.

—
Our experience with the §2415 process has been one of

constant frustration. After the last extension we had ex-
pected the government to develop a rational, systematic
approach and do a thorough investigation of its records in

56-451 0 - 80 - 7
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order to identify as many claims as possible. We were told
that adequate funding would be made available to the Bureau
for this purpose. Unfortunately, in our area none of this
happened.

The Bureau was badly understaffed, underfunded, and
ill-equipped to adequately address the §2415 claims process.

Rather than being an advocate for Indian claimants and
fully performing its duty as trustee, the Bureau's attitude
has been one of "prove it to us." The Bureau has required
that the Indian people do the trustee's work for it.

The Bureau sent out obscure notices to the tribes stat-
ing that the §2415 statute of limitations runs out April 1,
1980 and that they and their members should submit their
claims to the Bureau. The notice was a one page, unin-
teresting-looking notice similar to the hundreds of pieces
of paper from the Bureau which cross the desks of tribal
chairmen daily. The notice meant nothing to a lay person

and referred to a statute which a lay person would not under-
stand even if he or she had looked it up. The statute is as
uncomprehensible to lawyers as it is to non-lawyers. (In an
attempt to fully understand the statute one tribal attorney
drafted a two page, single spaced list of questions which the
statute raises in his mind.)

Once the Indians were told they had to do the Bureau's
work by telling the Bureau what all their claims were, the
Bureau then proceeded to set unrealistic deadlines for sub-
mitting the claims to the Agency. In April, a notice was
sent which referred to May, July and August deadlines. Not
only was it confusing, but it was the first notice we had
received of any deadlines to be observed other than April
1, 1980.
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Once claims were submitted, they were often returned
asking for documentation when the documentation necessary
would be found only in the Bureau's own records.

When tribes, in an attempt to identify for the Bureau
their claims and those of tribal members, approached the
Bureau for funding for claims investigation, they were told
no such funding was available. The Portland Area Office
told one tribe that it would not fund a "fishing expedition."

The frustration we have experienced and the lack of the
government's rational approach is aptly illustrated by what
I will call the Great Computer Conspiracy. Beginning in
the fall of 1978, several tribes in the area tried to ob-
tain from the Portland Area Title Plant a computer print-out
of the land status reports for their reservations. These
print-outs are helpful in pinpointing questionable trans-
actions regarding trust land and are a good starting point

for claims investigations. They had previously been avai}-

able on request. However, by the fall of 1978, those records
were being transferred from the title plant in Portlamd to

a computer in Albuquerque and were unavailable. Once in the
Albuquerque computer, the information remained unavailable
because there was no print-out paper for the computer. A
decision was then made to transfer the information to a
computer in Florida. Unfortunately, however, the computer

in Albuquerque and the one in Florida did not speak the same
language. The information remained unavailable while it was
being translated into the Florida language. It was still

not available by May of this year. Our frustration over the
computer episode was compounded when we learned in July -

one month before the August 1 deadline for submitting claims -
that the local agency was reorganizing its files, thus making
many of the records needed to document the claims inaccessi-
ble to us.

- ki
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These are just two of the many hurdles Indian claimants
have had to overcome.

It is not only the Bureau, but also the Soliecitor's
Office which is giving us cause to wonder just how serious
the United States takes its duty as a trustee. Just last
week, an attorney in our office who is handling a particu-
lar claim for a tribe requested from the Solicitor working
on the case the draft litigation report the Solicitor had
prepared. Other Solicitors have voluntarily sent us copies
of their draft litigation reports on other claims we have

submitted, so the Tequest was not unusual. However, it was
refused - with no explanation given. The "draft litigation

report" soon became an "internal memorandum" which could not
be released. Why would the trustee, who is supposedly filing
litigation to protect an Indisn tribe's rights, not want to
release a draft of his proposal for litigation to the tribe's
own attorney? The implications of the question are fairly
obvious,

Another problem which has arisen and which we all fore-
saw this summer is that the Solicitor's Office is often #
waiting until the last possible moment to tell an Indian & -
claimant that a particular claim will not be filed. This
means the individual or the tribe has 3 months left in which
to find an attorney to file it himself, if he hasn't already
been foreclosed by the applicable statute of limitations or
if the amount in controversy is not enough to get him into
federal court,

Another serious problem which we are facing in our area
is a local United States Attorney's Office which, from all
indication, is not very interested in §2415 cases. The per-
son in that office responsible for reviewing and evaluating
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the claims submitted by the Regional Solicitor's Office

stated to me in a recent telephone conversation that "frankly,
these cases don't have a hell of a lot of sex appeal." Ex-
plain that, if you will, to the Indian person trying to get
access to his own land across the railroad tracks!

Because of this expressed attitude and the lack of
advocacy for the Indian claimants which it indicates, we
urge that any extension of the statute contain provisions
for the appointment of a special prosecutor or independent
commission to review, file and prosecute the §2415 claims
to insure that they are accepted or rejected on their merits,
and that they are zealously pursued once filed. Indeed,
even if no extension is granted, we strongly urge that such
an arrangement be made possible.

There is also some concern that if an extension is
granted, claims which have been submitted previously and
which are finally about to be filed will once again be
dropped. We urge that some protective arrangement be es-
tablished to insure that submitted claims continue to be
vigorously pursued.

The Committee should be aware that a number of claims
involve complex cases in which the parties are seriously

negotiating and which are not ripe for litigation. But,
because the April 1 statute of limitations raises serious

malpractice questions: . for the attorney involved if a suit

is not filed by then, the attorney may have to sue. This
will increase the case loads of already overburdened courts.
Extending the statute would allow cases which are not really
appropriate for litigation to be settled and would reduce
the flood of cases which the April deadline will most cer-
tainly produce.




As this Committee surely knows, a trustee and its
employees are charged with the highest degree of care to
insure preservation of trust assets (including damage claims)
and are chargeable in an accounting and damage action for
any benefits lost. As trustee for the Indians, the United
States must meet this standard. By not providing a proper
mechanism for identifying the claims the government may very
well incur a greater financial liability through a breach
of trust responsibility suit than it would if it undertook
to properly process these claims,

It is clear to us that a proper job of identifying,
documenting and processing §2415 claims can be done if the
government uses a rational, systematic approach. We have as
examples the superb work done by the Minnesota Solicitor's
Office and the work accomplished in a brief few months under
the several Legal Services contracts with the Bureau. Be-
cause we know a proper job is possible and because it would
be a mockery of this country's principles of justice and the
United States duty as trustee to let the statute run, leaving
the situation as chaotic as it is now, we support an exten-
sion of the §2415 statute of limitations and urge that pro-
tective provisions be included which address the concerns
expressed by all of us here today.
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Introductory Proviso

At the outset please note that California Indian Legal
Services (hereinafter CILS), was informed at the very last mo-
ment of the opportunity to present testimony before this com-
mittee. Consequently, the discussion of 2415 concerns herein
is merely a general descriptive overview of our concern.
Therefore we request that we be allowed to reserve the right to
provide the committee with a more detailed supplementation of

the matter herein presented.

Background re: Why CILS became involved in assisting
the Bureau of Indian Affairs in the investigation Of
2415 claims in California.

In late June of 1979 CILS discovered that only ten (10)
2415 claims had been identified by the Sacramento Area Office of
the Bureau of Indian Affairs for potential prosecution. (See
Exhibit A attached hereto obtained from the Solicitor's Depart-
ment, Washington D.C. documenting claims identified throughout
the state. The notion that only ten claims were identified was
incomprehensible to us given the following factors: (1) first
hand input of multiple 2415 related concerns obtained from
communications with various allottees and tribal representatives;
(2) the fact that there are more than 100 Indian tribes in
California scattered over a vast amount of land; (3) the nature
of the manner in which trust land was acquired in California i.e.,
by various executive orders in other than a unitary fashion;

(4) the lack of coherent administrative jurisdiction by the BIA
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over Indian land and in some instances overlapping jurisdiction.
CILS' concern with the small number of claims identified
in California was further reenforced upon being informed in
mid-June of an August 1, 1979, administratively imposed, cut-off
date for the submission of 2415 claims. (See Exhibit B, p.2
attached hereto i.e. memo of February 1, 1979 from the Acting
Director of Trust Responsibilities). Since by its term, the
statute allows for the filing of claims up and until April 1,
CILS was concerned that many members of the California Indian
community, not on notice of the administrative cut-off date,

would have their claims go unaddressed.

History of CILS' undertaking to assist the

BIA in 2415 claims indentification.

Between July 9, 1979 and July 20, 1979, on its own
initiative, undertook to negotiate a contract with the Sacramento
Area office of the BIA to assist in the 2415 claims identification
process. Although CILS signed off on the contract by July 26, 1979,
our involvement in the project was not triggered until after
August 6, 1979 the date on which the Bureau of Indian Affairs
finally entered its signature to the agreement.

By the term of the contract CILS was allowed beyond the
August 1, 1979, administratively imposed cut-off date to identify
and submit 2415 claims. During this period CILS researchers were
pruportedly to be given the same access to Bureau files as BIA

employees. Under each understanding, CILS agreed to attempt to
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search through the individual allotment files and tribal land
files in the state to look for evidence in those files support-
ing further 2415 claims. Moreover, during its negotiating with
the Bureau, CILS was also asked to assess the extent of the
forced fee patent problem throughout the state. (Even though,
as of the time of the contract, neither the Soclictor's office
nor the Justice Department did knew how they were going to
resolve the prosecution of forced fee claims). Briefly, forced
fees are issuance of a fee patent prior to expiration of the
trust period without application and valid competency determin-
ations.

As per the terms of the agreement with the BIA, CILS
fielded a team of 24 researchers and two attorney coordinators,
and designated from our own staff a 2415 coordinator in each of
the CILS offices throughout the state. However, since the
contract was not fully executed until August 6, 1979 CILS was
unable to have our researchers selected, trained and in the field
until the latter part of August. Researchers in the northern
part of the state were selected and trained by August 20 and 21st.
Researchers in the southern part of the state were selected and
trained by August 28th. In a month and a half CILS was able
to present the Bureau with approximately 700 potential claims.
Given the short time of our contract, thorough documentation
could not be provided. Problems in supportive documentation

did not rest solely upon the lack of time, but also were encountered

due to the total lack of any coherent system of file keeping

within the Bureau.
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At the time of negotiating the contract CILS was

informed that a "uniform" and comprehensive file system

existed in the state pertaining to Indian land matters.

Such a statement was misleading at best. A given allotment
file can, and often did, have information in five different
states, D.C. and nine different physical plants. Fee patents
are kept in Sutland, Maryland. Trust patents are kept in
Portland and Oregon. Conveyances made to the Bureau of
Reclamation are stored in Denver, Colorado. Individual allot-
ment files are partially stored in D.C. and partially stored
in California. The California storage locations include, but
are not limited to, San Bruno, Laguna Nigule, Palm Springs,
Sacramento and Hoopa. In further regard to the sufficiency

of the data contained within the Bureau file in California,
note should be taken of certain very alarming statements made
by BIA employees to CILS 2415 researchers. Specifically, wvarious
of our researchers were informed that five years ago allotment
files in California were selectively purged of information.

Thus it is hard to tell whether salient data can be obtained

from these files without extensive research and investigation in

the field among the tribes and allottees concerned. Needless
to say, there was no time to attempt this necessary task within
the confines of CILS' contract with the BIA.

CILS did seek out potential claims not identified in
the BIA file search. By the terms of our agreement with the
Bureau we undertook to solicit and generate claims via a multi

phased advertising campaign. By the latter part of August CILS
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bulk mailed 34,000 newspaper/flyers describing 2415 claims and
highlighting the cut off date to all Indian organizations,
reservations and rancherias throughout the state. These news-
papers contained claim form, inserts to which could be filled
out and returned to CILS offices for research and submission to
the Bureau. The newspaper mailing was followed by a second
mailing in the first week of September of a poster highlighting
the 2415 information already conveyed. By September 1, 1979
CILS also distributed a 30 and 60 second public service spot to
all 60 TV stations in the state, highlighting the October 1
deadline for 2415 claim submission in California and the avail-
ability of CILS offices throughout the state for aiding in
claim filing. This is in stark contrast to prior BIA efforts.
By September 6, 1979 CILS also issued both a 25 and 30 second
public service spot to all radio stations in the state.

Prior advertising of the 2415 claims process in
California had been misleading i.e. it led people to believe
they had up and until April 1, 1980 to submit claims. But no
matter how hard we may have attempted to get the word out con-
cerning the October 1 administratively imposed cut off date,

it must be emphasized that, given the brevity of our involvement

under the Bureau contract, the Indian community in California

was only given a month to digest and respond to the advertisement.
As to be expected with such a short impact period for
these media efforts, many claims are still coming into CILS
offices throughout the state, and given the administratively
imposed cut off date these claims may not be processed as a
matter of policy by the Interior, or if not as a matter of policy,

-
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as a matter of reality in light of time constraints
insufficient personnel.

In its short term contract with the Bureau, CILS feels
that it only touched the iceberg of potential 2415 claims in
California. And in light of the situation, we can't be sure
which part we touched. No one froh Interior or Justice knows.
They can't know. We do at least know that there are many allot-
ment and tribal land files which we never even got to in our
research process. Moreover, there is no way that the Bureau
had. the time to intelligently research and analyze the implica-
tions of the claims submitted.

CILS has been informed that of the 700 potential claims
it identifed, as little as 50 or maybe even 10 may be referred
for litigation by Interior to the Justice Department, and
fewer still may past Justice's screen. Based on letters CILS
has seen, sent from the Bureau, many of these claims appear to
have been dismissed from consideration on grounds that further
documentation was necessary. We have also found that this was
the plight of several claims identified prior to the 1977 extension.
However, if further time could be spent, and resocurces made
available, we believe that many of the claims submitted to the
Bureau can be thoroughly documented and proved.

CILS has been given no feedback on the criteria applied
by the local Bureau or solicitors' office regarding how they
determine to reject or pursue a claim. Given the short time
period the Sacramento solicitor's office has had to review and
assimilate the claims we presented, we have no assurances that
arbitrary .and capricious standards of review are not being applied.

ot five
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To the contrary, we have specific reason to believe, based on
our involvement in the contract, that Bureau decision making
had to be cursory and non-systematic.

From the inception of its involvement on the 2415
claims project with the Bureau, CILS noted the lack of a
coordinated system in the Bureau office concerning the 2415
process. No rational systematic approach seem to have ever
been developed by the Bureau or Solicitors office in California.
To adequately and rationally address 2415 problems in the
State of California, CILS urges the committee extend the
statute for a three year period, and that as a part of this
extension sufficient resources and personnel be made available
to process the claims,

To provide for the active pursuit of 2415 claims we
believe that an independent team of special prosecutors should
be appointed to address further investigation and prosecution
of 2415 claims; particularly, where, as in many cases, the
issue of a third party liability also includes the government.
(Such as in under-apprasials of timber sales and forced fee
patents situations)

During our participation in the 2415 contract we heard

direct statements from BIA and Solicitor's office personnel to

the effect that claims involving any potential government liabil-

ity would be rejected.
Dated: December 16, 1979
Respectfully submitted,

CALIFORNIA INDIAN LEGAL SERVICES

—*@é““ Jvin
e Pauline Girv
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Memorandum

To: Bureau of Indian Affairs, Statute of Limitations Coordinators

From: Acting Director, Office of Trust Responsibilities
Subject: Statute of Limitations Implementation Program

He assume that due to a previous lack of resources the field offices
have not completed the claims identification phase which we recon-
mended, in our Joint Directive #1, be completed by December 31, 1978.
Rather, in some areas claims identification may only be beginnine.
This situation can lead to a repetition of the bottlemeck which
caused us to seek an extention of 28 U.S.C. §2415 in 1977. The
Solicitor's Office has discussed this with us, indicating great
concern.

In_an attempt to forestall such a bottleneck, the Solicitor will direct

the Solicitor's Offices Coordinators to refer all valid cases, carried

on the Janvary, 1979 claims list, to either Justice or the U.5. Attorneys

no later than July 1, 1979. The purpose of that directive is to clear
their offices so that they can then process and refer claims, identified

by us from this date forward, to Justice or the U.S. Attorneys no later
than November 30, 1972. The Novenber deadline will allow a 4 month lagtime
for the filing or settling of all claims. This staggered referral procedure
has been discussed with Myles Flint of the Justice Department.

Accordingly, I must request that you immediately facilitate the meeting
of these deadlines by doing two things:

1) Complete the requested factual studies on
known claims represented on the January, 1979
claims 1ist, within the next 3 months so that
the Solicitors can send these cases to Justice by
July 1, 1979,

Complete the extended claims fdentification process,

by use of file searches, intake fonas or whatever other
neans, by August 1, 1970,

C‘OUJ (s P
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Neither the Solicitor's Office nor the Justice Department can reasonably
handle, nor assure the proper legal preparation and filing of claims
which the Bureau refers to any Solicitor's Office after August 1, 1979.

Perhaps your offices should issue publicity on the extended claims
identification period, making particular note of the August 1, 1979
deadline. As you know the suggested publicity, previously sent to
all statute of limitations coordinators; requested that tribes and
individuals submit their claims by December 1, 1978.

Thel e pl
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SOUTH DAKOTA LEGAL SERVICES, INC
BOX 727
MISSION, SOUTH DAKOTA 57555
605-856-4444

December 12, 1979

Hon. John Melcher, Chairman

Senate Select Committee on Indian Affairs
1202 Dirksen Senate Office Building
Washington, D. C. 20510

Dear Senator Melcher:

We would like to submit the enclosed narrative report,
correspondence, and Resolution 79-141 of the Rosebud Sioux
Tribal Council as written testimony to be incorporated into
the record of the hearing to be held by the Oversight Commit-
tee on the Statute of Limitations (28 USC 2415) on Monday,
December 17, 1979, at 10:00 A.M.

Our program became involved with the claims early this
year when I urged the Bureau of Indian Affairs to enter into
a contract with us %o research and document 2415 claims. We
were successful in negotiating a contract for the period
March 26 to August 31, 1979, to research and document claims
on South Dakota's reservations, including Standing Rock.

Prior to our becoming involved, the Bureau had identified
only 23 claims since 1977 for the whole Aberdeen Area (North
Dakota, South Dakota and Nebraska). During the short period
of our contract, our program submitted about 2,600 claims on
behalf of South Dakota tribes and tribal members. We have
been advised that not one claim has been submitted to the

U. S. Attorney for action at this time.

There are nine reservations in South Dakota, and the four
largest reservations (Pine Ridge, Rosebud, Cheyenne River and
Standing Rock) have approximately 26,000 allotments. Besides
the claims identified and researched by us this summer, there
are thousands of potential claims currently unidentified. It
has been our experience that, although time consuming, the
best way to identify claims is by using a systematic method of
checking each individual Indian allotment folder in the agency
files. It is apparent that in the time remaining, the Bureau
of Indian Affairs will not have time to complete documentation
of those claims submitted to the Area Office let alone conduct
a thorough search of the records in an attempt to identify all
potential claims.
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Agency personnel of the Bureau of Indian Affairs on South
Dakota's reservations have indicated that the claims were not
treated as a high priority locally because agency staff could
not devote time needed to conduct their day-to-day business
to identify claims. Additionally, the agencies needed supple-
mental funding to hire researchers who could devote full time
to the claims. Although monies were made available to agen-
cies in the Aberdeen Area, it came too late for the Bureau
to do much except contract with programs such as ours who
were able to devote little of our time to this mammoth task.

We consider the Aberdeen Area's failure to treat the
claims as a high priority, contrary to directives issued by
the Assistant Secretary of Indian Affairs, a serious breach
of the trust responsibility the Bureau owes to its beneficiaries.

We urge your Committee to consider the testimony offered
and to act favorably upon granting an extension of the statute
of limitations in the interest of South Dakota tribes and their
individual members.

Sincerely,

Lot fooruk

Anita M. Remerowski
Director
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RESOLUTION 79-1h1
WHEREAS: the Rosebud Sioux Tribe is s fedesally recoguized tribe or-
ganized under the Indian Reorganization Act of uune 1%, 19%%, and
WHEREAS: the Rosebud Bioux TribaliCouncil is the officiz) mov:rning
body of the Rosebud Sioux Tribe, and
WHEREAS: the Rosébud Sioux Tribal Couniecl is aware that Congress ues
set s deadline of April 1, 1980, by vhich the federal government must
file sctions in federal court on behalf of Indian landowners and tribes
for damages to trust lands, and
WHEREAS: this statute of limitations has been extended once from July
18, 1977 to April 1, 1980, at the request of the Bureau of Indian Affairs
so that the Buresu would have additional time to identify and researzh
potential claims, and
WHEREAB: although the claims vere designated as a priority by the
Assistant Secretary of Indian Affairs im 1977, the claims have not been
treated as such by the Bureau of Indian Affairs, Aberdeen Area, partially
due to the fact that the Bureau lacked the resources, monies asnd staff,
to conduct an all-out effort to identify potential claims, and
WHEREAS: many clalms wverecidentified and documented by South Dakota
Legal Services under contractiwith the Bureau of Indian Affairs, but none
of these claims have been refarred to the U.5. Attorney for action as
yet, and
WHEREAS: unless the statute of limitations is again extended by Con-
gress, thousands of potential claims will not be identified, researchsd,
and documented, and there will not be time to process claims already
submitted to the Area Office, and
WHEREAS: the Senate Select Committee on Indian Affairs is conducting
s hearing on December 17, 1979 to determine vhether the statute of

limitations should be further extended, and
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WHEREAS: At said Committee hearing testimony will be given by tribes

the Bureau of Indian Affairs, and others in an effort to have the dead-
line extended, now

THEREFORE BE IT RESOLVED: that the Rosedud Sioux Tribdal Council urgently
regquests said Qomuiitee. in the interest of Jjustice, to further extend
the deadline so that all potential claims of tribes and individual In=-

dians may be identified and processed.

CERTIFICATION

This to certify that the above Resolution T9-141 was duly passed by the
Tribal Council in session December 12, 1979, by a vote of thirty-one (31)
in favor and none opposed. The seid Resolution was aedopted pursuant to
authority vested in the Council. A quorum was present.

7//-;'//( Lo g(ﬁ[ j _. L

;nrmnn G, Wilson
resident
Rosebud Sioux Tribe

ATTEST:

Secretary

Rosebud Sioux)Tribe
)
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NARRATIVE REPORT
2415 Claims

At a meeting of Legal Services Indian program directors
held in Denver, Colorado January 17-19, 1979, Mr. Harold Baer,
Regional Solicitor's office, Denver, at the request of the
Indian program directors, addressed the subject of 28 USC
2415, and the claims falling within this statute of limitations.
The Directors were promised material on the claims from Mr.
Baer at the Denver meeting. This material, together with a
litigation report, was received the week of February 12.

On February 16th the Director wrote to then Area Coordi-
nator Brewer stating SDLS would like to be of assistance and
requesting the names of persons assigned to process claims so
we could meet with them and get some idea where to start and
how much of our program's resources should be marshalled for
this effort. S5She also advised him our March newsletter would
be devoted to educating our clients concerning the nature of
the 2415 process. =

On February l6th, the Director also wrote to Harold Baer,

Regional Solicitor's office, advising him the packet of materials

had been received and expressing concern with the comparatively

small number of cialms initiated by the Aberdeen Area. She
also informed Mr. Baer that Joe Brewer had indicated that due
to a lack of staff his office had not spent much time on the
project. Mr. Brewer had also indicated that the use of the
Area's share of the 3.25 million appropriation for the claims
was under discussion and that a North Dakota firm had been

mentioned as a possible contractor.
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This letter also expressed our program's wish to be of

assistance to individual Indians in the filing of claims. Mr.

Baer was advised our March client newsletter would be devoted
to the process and that our summef intern project would be
marshalled in an organized claim effort. Further, the Director
stated she had indicated to him and Mr. Brewer that the Bureau
might consider contracting with Indian reservation legal
services programs like ours, with access to summer law school
students.

The Director also expressed confidence that our clients
would waive any potential conflict of interest and advised him
there are no LSC regulations prohibiting such a contract.

The Director concluded this letter by expressing hope
that a plan of action be developed immediately and that Bureau
staff at the local and area levels be mobilized so the Bureau's
trust responsibility in this vital area was not abdicated
through a contracting process.

A meeting was subsequently arranged with the Aberdeen
Area office on February 27, 1979 in Aberdeen at which time
the Director outlined for the Area what services our Program
could provide. At khis meeting, Larry Burr, of the Pt. Berthold
Agency, who had spearheaded the Minnesota claims effort, explained
how the Bureau, Minnesota Agency, had contracted to get their
claims filed. According to the Area Office Contract Officer
the same type of contract could not be approved in South Dakota.
Although the Area was interested in contracting all of the

Aberdeen Area, the Director stated that she felt that ethically
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our program could only contract for South Dakota reserva-
tions where our offices are located. The meeting ended with
the Area office requesting that we submit a proposal, and
budget, so contract negotiations could be initiated.

Our proposal for research, investigation and documenta-

tion of potential claims under 28 USC 2415 was submitted shortly

thereafter, and we received SF-18, Regquest for Quotation on
March 10, 1979. Our bid was submitted on March 20, 1979, the
contract was signed by the South Dakota Legal Services Director
on April 9, 1979, returned to the Area office and signed by

the BIA Contracting Officer on RApril 18, 1979. The contract
was for the period March 26, 1979 to August 31, 1979.

The purpose of our contract was "to research, investigate
and document claims which fall within 28 USC 2415 in the State
of South Dakota and to initiate an advertising campaign designed
to inform all potential claimants in the States of North Dakota,
South Dakota and Nebraska of procedures to follow, who to
contact, and where to file claims under 28 USC 2415" with our
program providing all necessary personnel, supplies, materials,
equipment and facilities required.

South Dakota Legal Services agreed to research,
investigate and document potential claims identified by
Bureau, to conduct an advertising campaign designed to
inform all potential claimants under 28 USC 2415 in the
States of North Dakota, South Dakota and Nebraska. The contract
specified that South Dakota Legal Services would not be required

to research and investigate claims identified by the BIA after




July 31, 1979 or claims arising after July of 1966; that we
would not research without specific case by case identification
claims arising out- of trespass, damage to property, contract
breach, ineffective certificates of competency, unapproved

deed from allottee or heirs, deed or patent from U.S. without
consent of all beneficial owners and swamp land selections;
that our research and investigation would not include the
undertaking of surveys, topography, the ordering of formal
appraisals or title abstracts, on site research in out-of-state
archives or agencies, or prosecution of claims. The contract
further specified that we would be notified of all orientation
meetings conducted by the BIA for their staff on the claims
process; that we would be notified of and provided with all

BIA directives, news releases, and memoranda relevant to the
claims; that the Aberdeen Area Office identify the categories
of claims other than specific case by case claims to be
researched in South Dakota, including Standing Rock, no later
than April 30, 1979; that each BIA coordinator would forward,

after logging, all claims upon identification and that we would

notify the local BIA of claims we received independently;

that South Dakota Legal Services would have access to
relevant document/records of the BIA; that we would involve
areawide and local coordinators to conduct an orientation
session for South Dakota Legal Services staff during the 1st
week of June, 1979, and that we would during the period of
the contract request information possessed by or available

to the BIA.
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We agreed to provide two full-time staff-persons for
planning, advertising, training, scheduling of work assignments,
supervision of research, investigation and «documentation of
claims. In addition one staff member in each of our program's
seven offices was assigned to answer inguiries from individuals,
communities and tribes during the months of April, May, June and
July and to supervise the research of 10 summer law students,
program-wide, during June and July. The contract also called
for three consultants (professional abstractor, South Dakota
expert on water claims, resource person on land/minerals) to
be used for a total of seven days over the period of the
contract for orientation and advice on research and investiga-

tion. Lastly, our -program was to provide one full-time

researcher for three months. 3

The final special provision of our contract was that
"nothing in this contract shall be construed as an assumption
by the contractor of any trust responsibilities owed by the
federal government to potential claimants under 28 USC 2415,
nor bar the contractor from prosecuting any violations of this
trust responsibility on behalf of an eligible client or clients."
During the month of March, we edited and printed 35,000
newsletters. The newsletter contained an explanation of the
statute of limitations, outlined types of actionable claims,
set out the requirements to document claims, and furnished the
names of the agency contact person in the three-state area.
Included as an insert to the newsletter was a claim form devised

by SDLS for use by potential claimants. We also designed and




printed 1,000 posters.

We obtained the number of boxholders, rural/star route
and general delivery patrons by form letter addressed to
postmasters in all cities/towns on and near Indian reservations
in the three-state area. The newsletter was mailed out the week
of April 13th, the same week our director returned our signed
contract to the BIA-AAO. In addition to boxholders, our
newsletter was mailed to Tribal Chairmen, Superintendents,
Agency Coordinators, Area Office, organizations in the three-
state area (federal, state, and private) dealing with the
Indian populace, colleges/schools, Job Service, IHS hospitals,
prisons, legal services programs in the three-state area and
Programs on reservation such as CaPp, CHR, Housing, etec.

The poster was mailed, or taken, to most of the individuals,
agencies, organizations, and all Legal Services programs to
which our newsletter was sent. 1In addition, we requested by
letter to agencies in the Aberdeen area dated April 30th that

we be furnished a list of businesses such as grocery stores,

cafes, etc., located on reservations and frequented by Indian

people so that wé could mail copies of our poster to same.
With the exception of one agency, we never received a response
to our regquest.

In addition to the newsletter and poster, we prepared
public service announcements to be aired by radio/TV stations
during the months of April, May, June and July. The public
service announcement was mailed along with a copy of the news-

letter to all of the major TV/radio stations, stations on or
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near reservations and most of the other stations in the three-
state area. Additionally, we also were successful in having
Bruce Baird, producer of the Indian Hour program, Vermillion,
devote a portion of his program to the claims. This program
is aired over WNAX, Yankton, South Dakota; KINI, St. Francis,
South Dakota; KUSD, Vermillion, South Dakota; KEYA, Belcourt,
North Dakota; KESD, Brookings, South Dakota; and KWLS, Sioux
City, Iowa.

The public service announcement was aired throughout
the period of the contract. Periodic checks were made to see
that the announcement was being aired by either calling or
writing randomly selected stations or by contacting staff or
other individuals on reservations.

From May l-4 our two coordinators visited the Bemidji

Agency to see how their claims project operated. Their

coordinators stressed the importance of the orientation

which we were to provide June 4-8 for our staff, summer

interns, the legal services programs contraéﬁing with the
Aberdeen Area Office, and BIA coordinators. Time was spent

at the Bemidji Agency learning how to document claims, attending
a meeting of their researchers and a representative of the
Solicitor's office, and observing a meeting between their
coordinators, Superintendent and representatives of the
Minnesota tribes. We also learned that Minnesota's effort to
h%ve individuals identify claims had been unsuccessful and that
the only way claims would be identified was a systematic approach

to researching individual allotment folders. Most evident at
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that Agency was the outstanding working relationship shared
by the contractors, agency and area personnel, and the
Solicitor's office.

As our summer interns had all been hired by April 18th,
we planned the June orientation session the second week of
May and mailed the agenda to speakers on the 25th of May.
During this time, we also made numerous calls to the Area
Office attempting to schedule a meeting between the BIA and
South Dakota Legal Services staff on a proposed plan of action
based on what had been observed in Minnesota. On May 9th,
when it became obvious that possibly another two weeks would
pass before such a meeting could take place, the Director wrote
the Area Director about the Bureau's lack of involvement in
the claims process and requested that a meeting be held
immediately. At this time we also submitted requests for
specific information to facilitate research of claims.
Mr. Baer was furnished a copy of our letter and was also con-

tacted by telephone.

The meeting was held May 15-16 in Pierre with Agency

Superintendents/Coordinators, South Dakota Legal Services,

Area Qffice peréonﬁel. Solicitor (Aberdeen Area), and a
representative of the Regional Solicitor's office. The
purpose of the meeting was to bring about a clear understanding
of what the BIA had done and should havg been doing on the
claims, what South Dakota Legal Services would be doing and

when, and to coordinate a joint plan of action. Since all




the Bureau staff were not familiar with the claims, Mr. Baer

explained what constituted claims, and our contract was also

explained to agency staff. Mr. Baer defined the role of the

BIA as trustee and emphasized that agency personnel were
responsible for identifying claims, that they must find a way
to do it, and that they must document what they had done. In
response to our reguest that specific categories of claims be
identified, we were informed that the BIA could not, because
of its trust responsibility, identify specific categories of
claims to be researched - that ALL claims must be researched.
An understanding between the BIA and South Dakota Legal Services
was reached with regard to SDLS access to BIA records, space/
clerical assistance being made available at the agencies for
our researchers, identification of claims, and the Bureau's
and SDLS' roles in the claims process.

Funds to carry out identification of claims were a
source of concern to Agency staff, and they were informed
money was available for hiring additional employees. They
were advised to submit budget requests to the Area Office
outlining staff and monies needed.

Mr. Dunker explained what the priority claims were and
his deadline for submission of same. (Although we were
promised at the meeting these claims would be handcarried
to us, we received the claims in the mail on May 24th.)

The second day of the meeting was devoted to meeting
individually with agency representatives on what their needs

were and to coordinating BIA/SDLS plans of action.
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The last week of Hay was spent finalizing details for
the June workshop, familiarizing one summer intern with agency
records, etc., and devising methods to document claims. The
other nine interns arrived June 1.

The workshop was held June 4-8. Speakers covered such
topics as history of the Sioux land base, diminishment of
reservations, land descriptions, types of conveyances, . defini-
tion of claims and documentation required, water rights, and
county records/systems. BIA personnel from Rosebud Agency
Participated in the workshop making presentations on types
of conveyances of trust land, the BIA's requirement for
obtaining riqhts~éf—way, and Frances Halligan conducted an
excellent session covering 1land descriptions.

Actual documentation of claims began op June 11 and
continued until August 3 when the summer interns left.

According to Elmer Newcomb of the Area office 2600 claims

had been forwarded to the Area at the end of the contract.

Some claims which are more complex or reguire documentation
which we have been unable to obtain to date will be
forwarded in the near future.

The bulk of the claims were 0ld Age Assistance (0AA)
liens and rights-of-way (roads, powerline, telephone). Other
claims submitted included tax forfeitures, tax deeds taken on
restricted land, forced fee patents issued to allottees less
than 21 years of age, leasing/grazing violations, and unautho-
rized use of land. Damage estimates were based on the follow-

ing (see attached):




1) A chart for the affected counties of acreage farm
and pasture lands compiled by us from statistics from the
South Dakota Crop and Livestock Reporting Service. Rental
value was computed at 4% of average land value. This per-
centage was determined to be an appropriate one by Elmer
Newcomb, Area Appraiser, based on a 1964 study of fair rental
value for range land on the Cheyenne River Reservation. Simple
interest was computed according to percentages supplied us by
the South Dakota Banking Association.

2) A reclamation schedule based on conversations with
local BIA roads personnel, private contractors engaged in
construction projects located in South Dakota and Nebraska
and Rural Electrification personnel.

Land use was estimated with available leases on the land
or aerial photos. Where the right-of-way went through cropland,
rental value and easement purchase price figures were doubled.

With the exception of Cheyenne River who had identified

roads having no perfected rights-of-way in 1977, the majority

of the rights-of-way claims were identified, researched, and
documented by SDLS. We also computed damages for all claims
submitted through our office.

Most of the OAA claims were identified by the BIA using
a form and system devised by SDLS. The Bureau also assisted
in documentation of these claims. Individual claims were for

the most part either identified by individual clients or our

researchers.




125

The problems encountered throughout the period of the

contract stemmed mostly from the lack of commitment on the
part of the Bureau.to actively get involved in the 2415 claims
process, particularly in the area of identification of claims.
With the exception of the Yankton Agency, the Bureau identified
very few claims for our researchers. Thus, because we were also
identifying claims, our research and documentation efforts wers
hampered.

Although Area Office staff were pleasant and willing to
assist, we experienced some delays in getting information and
documents. 1In addition, monies to hire additional staff at

the Agency level weren't expedited as promised at the Pierre

meeting. We were never able to establish a good workiielation—

ship with Area Office staff, attributable for the most part to
the fact that we had to deal with several different coordinators
throughout the period of the contract.

The Agency staff, on the whole, didn't treat the claims as
the priority Washington had repeatedly emphasized they were
to be. There were BIA employees at each Agency who provided
valuable assistance, but for the most part it was a "didn't
help - didn't hinder™ situation. Given the fact that there
was 80 much to do and so little time in which to do it, we
could have used every Bureau staff member the Coordinator
could have made available and still missed many claims.

We experienced difficult,in documenting claims referred
to us as "priority claims™ in that the claims were received

later than promised, without folders and pleadings and in no
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order. Many of the claims had been dismissed, some were
post-1966 claims, and one didn't relate to South Dakota.
Most of these claims have been sent back to the Area Office.
Some require further work.

According to reports of our researchers, the condition
of the rights-of-way files at every agency ranged from
"absolutely no order" to "chaotic" to “atrocious®. The
existing rights-of-way files at the agencies were of little
or no use to our researchers. The files were found in boxes
on top of files in the vaults, in the attic at one agency, in
no particular order in file drawers, or missing altogether.
This, coupled with the fact that the computer printout on
rights-of-way (represented as perfected ROW) was inaccurate,
made the task of identifying unperfected rights-of-way
burdensome.

Some or all IIM ledger sheets were missing from Wagner,
Ft. Thompson, Lower Brule, and Sisseton. This accounted for
incomplete documentation of OAA liens at these agencies.

Contents of allotment folders were looseleaf and in no

particular order at the agencies. Some were missing - although

they probably could have been located elsewhere in the agency.
It was noted that these folders are not always returned to the
vault or locked in files at the close of each day but are some-
times left on top of desks or file cabinets at some agencies.

Plat bocks at some agencies are frayed and/or torn, and
we would recommend that provision be made to protect these

with plastic or some suitable material that can withstand the




constant use.

A and E cards are sometimes incomplete (dates of
birth/death/probatza), inaccurate (birth dates, etc.; convey-
ance information), or missing. The importance of recording
cannot be stressed enough, and it would be to the benefit of
the Bureau if a position was established at each Agency so
that one trained person would be responsible for all recording.
There is no comparison between the Bureau's records and the
records kept by the Counties.

We were never able to obtain copies of the land indexes.
When we were informed by the Minnesota Agency that the land
index was vital for the documentation of claims, we requested
same from the Aberdeen Area. We were informed the indexes
would arrive too late to be of any use to us.

Areas Reguiring Research:

A. Railroads - This is a major area that should be checked

by the Bureau for possible claims, specifically whether
persons were paid for the right-of-wey. Railroads are
now abandoning track all over the State. Care should be
taken to check and see which land should revert back to
the Indian owner and that such land is restored. We have
learned from the attorney for the S.D. Public Utilities
Commission that railroads are presently selling land taken
for easements without clear title.

Although we requested copies of easement documents
from the Aberdeen Area Office, we were told that particular

file contained hundreds of documents making it difficult




128

to copy. We specifically requested only those documents
granting the easement and to date have not received this

information.

We were able to ascertain from some A and E cards

at Rosebud Agency that allottees would sell outright

to the railroad, for example, 15 acres or lots, and the
compensation received would be noted. This led us to
believe that perhaps rights-of-way granted to railroads
didn't convey the land as there were no notations on A

and E cards. Furthermore, using the one document sent

us on railroads from the Area Office concerning the track
running from Winner to Wood, and checking IIM ledger
sheets from those allottees having signed consents, we
were able to determine that only one heir received compen-

sation.

Inherited Indian Land Deeds and Non-Competent Indian Deeds -

An investigation should be made into these types of
land transactions. Thousands of acres went out of trust,
especially during the period from 1902 to 1910, and was
for the most part purchased by a small group of individuals.
We learned at Rosebud that there was & land fraud scheme
during this period and that the Agent was subsequently
dismissed from the service (in May of 1909) as was the
Commissioner of Indian Affairs. We also noted, while
reviewing OAA liens from Sisseton that one of the men
involved - or a man with an identical name - was later

the Superintendent at Ft. Totten Agency in 1946. This
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man, after having purchased whole sections of land at
one time, opened the Rosebud Real Estate Company in
1915, and, judging from purchases made, probably did a
large volume of business.

We observed that there was a notable disparity between
the values placed on lands by the Bureau (frequently much
lower) and the valuation done by counties for purposes of
taxation. Supposedly the Bureau's valuation was more
accurate as an appraisal complete with an on-site visit
to the land was made while county valuations do not
represent the fair market value of the land as no appraisal
is made. Their valuation was merely an assessment based
on the value of similar land in the county and was strictly
for taxation purposes. While the counties were being
organized in the first part of the century and may have
assessed lands at a higher rate in order to collect more

taxes to support their governments, these same lands were

sold for as much as thousands more within one-two years

after purchase by these same groups of men. Also, given
the fact that the counties were opened up to homesteading
during this period, and those individuals unsuccessful in
getting one were vying for available lands and paying
competitive prices, it is conceivable that allottees
received less than fair market value for their lands.
This seemed to be the prevalent situation on most, and

perhaps all, of South Dakota reservations.
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Another indication that Indians did not receive fair
market value for their lands was that it was common
practice to publish the appraised value in the local
paper. Allottees often times received as little as $50
above the appraised value.

Set out below are some of the many irregularities noted in
these transactions:

1) Probates weren't done in a uniform manner. There
seemed to be two different methods used, i.e. by affidavit
and by county court proceedings initiated by non-Indian
purchasers. Some files contained "Affidavits as to Lawful
Heirs", and one file we saw had copies of the county court
proceedings. Secre-arial approval was evidently not always

given for these findings. In fact, in one case at Wagner,

the Secretary disagreed with the county court findings. The

land had already been sold, and there was no indication in
the file that the Bureau attempted to set aside the deed.
Although we were advised by Mr. Dunker that no probates

of Indian estates should have been done in State courts after
the June 25, 1910 Act, we noted in Mellette County records
that one Abbie Carpenter was petitioning to probate Indian
estates in 1911.

2) Land was sold when only one bid was received.

3) There were numerous instances at Rosebud where
witnesses would sign trust patent receipts for allottees
and then note "his(her) x mark" when the allottee would be

a2 member of the opposite sex. Fee patent receipts were many
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times done in the same manner. Using this method, con-
ceivably an individual could have his land disposed of
without his knowledge.

4) Many of the original receipts remain in the files
at the Agency instead of being forwarded to Washington as
required.

5) Some trust patent receipts were signed (Rosebud,
and possibly elsewhere as some of these purchasers were on
other reservations as well) by non-Indian purchasers and
the trust patent receipt would be dated after the deed had
been approved. In some cases, the receipt for the deed to
the non-Indian purchaser was dated and signed the same day
as the receipt for the trust patent.

The deed receipt indicated approval of the deed occurred
prior to receipt of the trust patent.

6) Some folders contained two different trust patent
receipts - original and copy - for the same tract of land.

‘Both would indicate different dates of issuance of the trust

patent and of the date of receipt. Additionally, one receipt

would be signed by the purchaser and the other signed by the
allottee or for him/her by one of the witnesses.

Files relating to these transactions contained little
more than the trust patent receipt, fee patent receipt, and
sometimes letters dated, for example, 1917, 1924, or 1932
from someone wanting to lease the land, or to perfect title
by getting copies of the determination of the Secretary in the

matter of the estate. One file contained a lease drawn up
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for the signature of the Superintendent, on behalf of the
heirs, to one tract sold before 1910. In the upper left

hand corner of the_lease form was an I.0. file number and
the date "12-29-17", which wes one of the dates numerous

Rosebud allottees received forced fee patents. However,

the lease was not completed.

A and E cards have very sketchy information on these
transactions. Many have no dates of birth/death/probate
indicated. The notation may simply be "Deeded" and the
date.

In more than one instance, the purchaser would sign the
trust patent receipt, for example, in February, 1908, and
then sign the receipt for the deed in December, 1908, sup-
posedly as successful bidder on the land. The land was
allégedly advertised and bids received between those months.

7) Some original trust patents are contained in the

files.

8) Non-Indian purchasers were petitioning state court

for letters of guardianship to sell minors" land. ' It was our
understanding that the Superintendent was authorized to sign.
9) There were no witnesses to many signatures and in
numerous instances, the handwriting in signatures differed
on the trust patent receipt, fee patent receipt, and other
documents or letters, and the spelling of names varied.
10) Some allottees supposedly conducted their business

by using a thumbprint, a mark (x), or their signature, all




within the same period of time.

In some instances, allottees protested they received
less than the purchase consideration. It appeared that some
of the non-Indian purchasers worked through middlemen, usually
mixed blood Indians, and although the money would be deposited
in a local bank by the purchaser, it didn't always end up in
the hands of the allottee.

11) Mineral rights of allottees/heirs were not protected
by the BIA in that none were reserved unto the grantors. Although
not much, if any, consideration may have been given to the
protection of these rights at that point in time, it would be
an important issue now.

Based on the above observations, we requested some of
the files on these transactions from Washington. We were
pPromised we'd receive the files before September 30th.

C. Tribal Land Enterprise, Rosebud Sioux Tribe - Mr. Dunker

indicated that tribal immunity from suit without consent

would make recovery against the tribe and TLE on claims

difficult. However, we believe the problems associated

with TLE should be thoroughly investigated and we would
like a response from the Bureau indicating their position
with regard to each of those potential claims so we can
advise our clients.
1) Revaluation of TLE certificates. TLE By-laws
require that certificates be revalued each yYear. This was
not always done (see attached) and any shareholders who sold

certificates during a period of time they hadn't been revalued




may have suffered losses.

2) Dividends - TLE By-laws provide that dividends be
paid to shareholders annually. This has not been done,
according to the information we have received, since the
1950's.

3) Rights-of-way damages - Although consents of assignees
were obtained in numerous instances, they have never shared in
the compensation paid for rights-of-way (telephone, powerline,
road). It would seem assignees would have claims for one-half
of the compensation paid to and received by the Tribe.

4) Assignments made for sub-marginal land which were
later cancelled or revoked and for which no certificates were

deposited to the credit of assignees or lieu land assigned.

D. Forced Fee Patents - We were never successful in having
-the Bureau identify forced fee patents for us. We did
receive some information on Crow Creek and Lower Brule
allotments on July 31 from Washington, followed by copies
of some of the information we had regquested. However,

there remain to be identified at every Agency forced fee

patents which may have been forfeited for taxes. When the

Declaration of Poliecy of April 17, 1917 went into effect,
the names of allottees, together with their allotment
numbers and descriptions of their allotted lands, were
sent to the Commissioner. These lists can be used to
identify policy patents and are available from Washington.
(Washington indicated to us, in response to our request

for certain I.0. files, that these were policy patent
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files and they were hesitant to copy them.) Considerably

more work will be required to identify forced fees issued
to heirs. The county records search and computation of
damages will need to be done also.

Lands Taken for Taxes While Still in Trust Status - We

learned from a private abstractor in Tripp County that she,
in the process of completing an abstract, had found an
instance where the County had taken trust land for taxes.
She stated that during one period (about mid-forties to
mid-fifties) the County Auditor had placed on the tax
rolls all lands affected by probate, etc. Although the
land in the case she referred to was subsequently recovered
for the allottee she believes there are many more such
cases. -
Claims involving water rights, contract breach, removal of
natural resources, placing structures on trust property,
trespass, unauthorized use of trust property, damage to
structures, and any other actions involving title to land
remain virtually untouched and remain to be identified by
the Bureau.
Recommendations:
Based on our observations during the period of the contract,
we recommend the following:
1) That the Bureau undertake whatever is required to insure
that the claims submitted by our program are processed.
2) That the Bureau encourage tribes to seek an extension

of the April 1, 1980 deadline for filing claims.




136

3) That the Bureau inform Congress that they were unsuc-
cessful in this claims effort so an extension may be granted
to identify, research and document remaining claims.

4) That the Bureau initiate identification of all unper-
fected rights-of-way and that action be taken to perfect all
rights-of-way. Existing rights-of-way files should be put in
order, together with maps and other supporting documents.

5) That the Bureau improve their methods of recordkeeping
to safeguard the interests of their beneficiaries, specifically
with regard to A & E cards and allotment folders.

6) That the Bureau investigate the possibility of obtaining
additional monies to retrieve and preserve irreplaceable documents.

7) That the Bureau furnish our program with reports on the

status of individual claimants so we can advise our clients

accordingly.

8) That the Bureau hire a coordinator to complete work on
claims submitted by our program and to organize an effort to
identify, research and document remaining claims. This person
should preferably be someone not currently working for the BIA
but familiar with the organization and its functions so full
time could be devoted to the claims. At a minimum, this person
should possess the following qualifications: 1) knowledge of
the trust relationship of the United States and Indian people,
2) working knowledge of trust lands, 3) experience in administra-
tion, and 4) writing skills.

Respectfully submitted:

Ww
arbara K./Bojdeaux 7

2415 Claims Coordinator, SDLS

R e A
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SOUTH DAKOTA LEGAL SERVICES, INC.
BOX 727
MISSION, SOUTH DAKOTA 57555
605-856-4444

December 5, 1979

Honorable George McGovern
United States Senate
Washington, D. C. 20510

Dear Senator McGovern:

We would like to respond to some of the statements made by
David Harrison in his letter to you of November 9. We are con-
cerned that our congressional delegation will be satisfied that
the Bureau of Indian Affairs is doing everything possible to
identify, document and process claims based on Mr. Harrison's
report, and we don't believe this is the case.

The narrative report we submitted on 2415 claims was
intended to document activity on the claims in the Aberdeen
Area and to outline what we felt needs to be done if further
documentation is to continue. It was not intended as a back-
stabbing tactic but rather was part of the completion of our
contract with the BIA as per its terms.

We take issue with Mr. Harrison's statement that our
staff experienced frustration mainly because of their being
unfamiliar with the functions of the real property management
system. When we conducted an orientation session for our
researchers the first week of June, we had staff from the BIA
covering the various aspects of real property management. We
appreciated their participation in the orientation, and they
did a good job. Our staff had no problem understanding the
functions of realty -- the problems encountered stemmed mainly
from the fact that the Bureau's records were unorganized or
missing, and further that we were unable to get information

from Aberdeen or Washington that was not available at the
agencies.

Mr. Harrison states in his report that additional funding
was provided to hire staff, but he fails to mention that this
funding was not received at most agencies until about two weeks
prior to the August 1 deadline imposed by the Field Solicitor,
Aberdeen Area. He further states that the Area Office did
change coordinators on different occasions but that this should
not have hampered us from carrying out our contract. He does
not mention that one coordinator took four weeks of annual
leave during the period from the end of May until the first of
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August. The fact that we did have to work with a different
coordinator on a regular basis did in fact retard our efforts
because we were continually told we would have to get certain
information from the Area Office. Additionally, information
we wanted from Washington had to be requested through the Area.
We found it difficult, and many times impossible, to get neces-
sary information because of the lack of coordination on the
part of Area personnel.

We were advised on several occasions to come to the Area
Office to find the information ourselves. We felt this would
be a waste of valuable time and money because our researchers
were not familiar with the Title Plant. We believe the Area
Office could have provided invaluable assistance in documenting
claims -- if the claims had been made a priority.

Our report was intended in part to spur the Bureau to
reorganization and preservation of their records on Indian
lands and our legislative representatives to request that Con~
gress extend the statute of limitations under 28 USC 2415 once
again. We acknowledge that progress, of any type, on the part
of the Bureau will be slow given the system they currently have
to work with. The importance of recordkeeping cannot be stressed
enough. If the Bureau would take the time to organize their
records, it would be simple, although time consuming, to iden-
tify potential claims. We don't believe the Bureau can do an
adequate job in the time remaining with the current system.
They are going to have difficulty completing documentation of
claims already submitted, without doing any further identifi-
cation.

As we set out in the report, of critical importance is
the condition of the rights-of-way files at all agencies.
Until the agencies in the Aberdeen Area organize these files,
they will have virtually no way of knowing at the agency level
which rights-of-way have not been perfected. 1In 1977, the
Cheyenne River Agency, Eagle Butte, identified many unperfected
rights-of-way on that reservation, but nothing further was done
until we contracted with the Bureau. This was the only reser-
vation in South Dakota where an effort was made to identify
unperfected rights-of-way. During the period of our contract,
we were informed by utility companies on the Rosebud Reserva-
tion that it is such a hassle to obtain a right-of-way from
the Bureau that lines are put in first and then the utility
company waits for the Bureau to tell them what is owed. This

is contrary to Bureau regulations and not in the interest of
landholders. v

We stated in our report that only 23 claims had been
identified for the whole Aberdeen Area at the time we

2
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contracted with the Bureau in March. About one-third of those
claims were South Dakota claims, and of those, several had been
dismissed by the U. S. Attorney because our Solicitor failed to
provide documentation requested. One concerning railroads was
submitted to the U. S. Attorney just prior to the date the
statute of limitations was to run in July, 1977, and for which
the Solicitor had apparently issued an erroneous memorandum of
the law. These claims were referred to us under the provisions
of our contract as priority claims and were received in no
order, without pleadings, and with no statement as to what was
required by the U. S. Attorney to document the cases.

In the seven weeks we had available to research and docu-
ment claims (our researchers left August 3), we submitted about
2600 claims to the Area Office. We believe this exemplifies
what can be done when a commitment is made and is in contrast
with action taken by the BIA (see memo from Superintendent,
Sisseton Agency, to Area Director in which he states ". . .
we have searched the files at this Agency and find no valid
outstanding claims or any irregularities for possible claims.")

The Bureau has failed to identify claims that would be
relatively simple to document. We learned from researchers in
another area that lists of Indians who had received forced fee
patents under the Declaration of Policy of April 17, 1917 were
available from the Washington office. We found one such list
at Rosebud Agency containing the names of 47 allottees. We
requested the BIA to identify the names of all allottees on
South Dakota's reservations who had received these "policy
patents". We did receive a partial listing of Crow Creek and
Lower Brule allottees, and we were to receive the lists for
Rosebud by September 30. Just two weeks ago, we were told by
Rights Protection staff in Washington that we would be fur-
nished a list of 250 Rosebud allottees who received forced
fee patents. Our program has offered to research county
records on these allotments at no expense to the Bureau. To
date, we have heard nothing Further Erom the BIA.

The Bureau has decided to pursue old age assistance claims
against states and those claims have been submitted to the Area
Office. The BIA has decided not to pursue transfer orders, and
heirs affected by this decision have only recently received
notification of the Bureau's decision. They have been referred
to Legal Services programs in the Aberdeen Area should they wish
to pursue these claims on their own. The BIA has done little
or nothing on potential claims against railroads, claims
involving water rights, or tax forfeitures, among others.

After we had submitted numerous rights-of-way claims to the
Area Office, the agencies in the Aberdeen Area began sending out

3
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forms, under instruction from the Area Office, to landholders
requesting that they sign a consent stating they wanted a suit
brought in their behalf, or in the alternative signing a release
that would preclude a suit from being brought. Based on what
other Areas are doing and information we received from the
Regional Solicitor, we understood that it was not necessary to
have the consent of landholders prior to the Bureau initiating
action. The Field Solicitor, Minneapolis Area, requested
information concerning these forms from the Solicitor, Washing-
ton (see enclosed), but we are unaware what response, if any,
was received by him.

We are concerned that the Bureau will decide not to, or
will not have time to, pursue many claims on behalf of their
beneficiaries. As of this date, not one 2415 claim has been
referred to the U. S. Attorney for action. It is unclear at
this point whether the statute of limitations applies only to
the federal government -- or to anyone wishing to bring an
action. Legal Services programs do not have the resources

available to bring the number of suits possibly to be generated
by 2415 claims.

We urge you to consider our report carefully and to speak
with the Solicitor's office, the Land Resources Division of
the Justice Department, and U. S. Attorneys charged with prose-
cuting 2415 claims. You will find, I am sure, that little has
been done in the past two years to identify and document claims
and that any recent, hurried attempts to research claims will
not be completed in time for filing let alone thoughtful liti-
gation.

Sincerely,

Anita Remerowski ~——
Director
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United States Department of the Interior RECEIVED

OFFICE OF THE SOLICITOR
Offica of the Field Solicitor ocT 51979
686 Federal Building, Fort Snelling 4
Twin Cities, Minnesota 55111 SDULS/ Mission

October 3, 1579
Memoranduz

To: Solicitor, Attention: Associate Solicitor, Indian Affairs
Attention: Section 2415 Claims Coordinator

From: Field Solicitor, Twin Cities, Minnesota

Subject: Section 2415 Claims Procedures

The enclosed copies of letters, affidavits and questionnaires have come

to our attention recently, as they are apparently being utilized in the
section 2415 claims process in other areas. Were they generated in your
offices, and are they being suggested for use nationwide? If this

procedure is being suggested or required for processing section 2415

claims, we are very concerned that claims submitted from our offices might
not be pursued, due to the inability, in most cases, to identify present-
day heirs of allottees who are beneficial owners of the lands which are

the subject of claims. If we will not be able to pursue claims on behalf

of the unknown heirs of an allottee, we may as well cease further investigation
and research on all but a very few of our pending claims. On the other hand,
if we will be able to pursue claims in such a fashion, the extensive work
involved in preparing and mailing out forms such as this seems a waste

of the precious few months remaining to us.

The forms, if we are to utilize then to obtain consents to pursue claims,

do raise a nuzber of questions. What would the effect be were no response
to be received from.any beneficial owner of a tract? And what would

be the effect of receipt of consents from some of the beneficial owners

of a tract and of releases from others? The forms themselves are sufficiently
eryptic that they may cause much confusion and misinterpretation among
recipients. = And there further is no option available to agree to be

a plaintiff but decline to testify, for whatever reason.

We would appreciate whatever information you might give us concerning
these forms.

Sincerely yours,

Elmer T. Nitzschke

Field Solicitor
cc: MAO, BIA w/enclosures

¥ ree: Anita Remeroski - no enclosure
.. MRS:vje
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SOUTH DAKOTA LEGAL SERVICES, INC.
BOX 727
MISSION, SOUTH DAKOTA 57555
605-856-4444

October 2, 1979

Mr. William Benjamin

Acting Area Director

115 4th Ave., S.E.

Aberdeen, South Dakota 57401

Dear Mr. Benjamin:

Enclosed find my response to a client who brought
forms, recently sent out by the Bureau to potential "2415"
claimants, into our office. :

I do not feel that the forms adequately inform the
claimants of their options in an action. For example,
they seem to indicate that compensation and damages are
mutually exclusive and preclude negotiations before trial.

The forms also indicate that the claimant must testify
in an action brought on his behalf which I believe.in most

cases would be unnecessary. The forms are scaring people"
off.

I would be interested to know if other areas are using
such forms. The Minneapolis area office apparently is not.

Sincerely,

Gt B it

Anita Remerowski
Attorney at Law

AR:jv

Enclosure
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SOUTH DAKOTA LEGAL SERVICES, INC.
BOX 727

MISSION, SOUTH DAKOTA 57555
605-856-444

October 2, 1979

Mrs. dll.=ipl!!i.
P.0. Box
Mission, South Dakota

Dear ‘Mrs. Hunger:

I have put (X's) where I think you should sign these
forms and filled out the forms for you as you requested,
I feel you should be compensated for the right of way
taken over your land especially since it is not a feeder
line to your residence. You should get damages for the
trespass, money for the years of illegal use, as well.

Hopefully, the Bureau can negotiate a settlement for
you and other land holders before trial. However, even if
this case should go to trial you will probably not have to
testify. The Bureau can testify that the line crosses your
land and that they do not have your consent on file and
that the company's right of way was not Bureau approved as
required by federal law.

If you have any other questions regarding these forms
please do not hesitate to call.

Sincerely,

7 A

Anita Remerowski
Attorney at Law

AR:jv

Enclosure
cc: William Benjamin
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
ROSEBUD AGENCY
ROSEBUD, SOUTH DAKOTA 57570
- IN REPLY REFER TO:
Natural Resources
2415 Claims

SEP 24 1979

FS-4843
oot e
Box

Mission, South Dakota 57555

|

A lawsuit to be filed, in court on your behalf, by the United States
Attorney in a trepass claim for construction of roads and utility
lines, requires your attention. This claim will be filed under the
authority-of-28- U:S.C:A+ 2415;-Statute-of -Limitations.

Please review the attached affidavit. We have filled in the con-
sent portion of the affidavit. If you are still willing to have

this suit filed, please sign the consent portion of the affidavit.
Your signature can be notarized at the Agency Office at no charge.

However if you have no desire in pursuing this matter on having the
claim filed, pleass sign the release portion of the affidavit. The
portion states that you do not want the claim filed on your behalf,
Return the signed affidavit (consent or release portions) and the
signed and witnessed option form to the Agency Office as soon as
possible. We are enclosing a self-addressed envelope for your con-
venience, this requires no postage.

Sincerely,

wtlf

Enclosures
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JH57-345-391 . RS-664
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» SODYorse of
a clatn for oney damages
- baccune of  lio Right—
nsatlon pald for aistribotion Iine across HS-664, Charies Forasanx
ibed a5 the hox O Saction 2o, Twp. U1 Horth, Fgs. 29 Vost, ben
& County.

that I am willing to be a plainciff and testify in this oatter if it is necessary
te bring suit to recover the money owed c2.

(X/ isxg-ru:un of Claimant)

ACENOWLEDGEMENT

STATE )

(1]
OONTY OF )

On this day of » in the year » before me =
personally appeared and
his wife, known to oe to be the persons described in and who executed the foregoing

instrument and acknowledged to me that they (ha) executed the saze as their (his)
free act and deed.

My cocmission explres

lii!!ht*ﬂi**ﬂtii*ﬂlli*tﬁ.‘al*tia‘aﬁ‘*iﬁ*hﬁﬁt*ﬂt

RELEASE

; 4 being duly sworn, do hereby state that
the above AFFIDAVIT is trus but that I a= not willing to be a plaintiff or testify
in that matter and do not wazt to pursue my claim and, therefore, I hereby release
the United States from eny and all 14ability for failure to pursue that clatm.

(Signature of Claimant)

ACENOWLEDCEMEN

STATE )

38

COUNTY OF )

On this day of s in the year » before me personally
appearcd and y his wife, known to me to
be the persons described iz ond Wao erocutec the forcgoing instrucent and acknowledged
to me chat they (he) exccuted the sara as their (his) froe act and doed,

My comatssion explres




Please

€ 1ot. 0. FS-664

-

check one of the following options:

Box (1) or (2) or (J) or (4)

2%

Are you willing to grant a right-of-way retroactively ard if so,

<o you wish to be corpensatad?

Do you want tropass damages with a right-of-way granted at the

corclusion of the action.

Do you want trepass damaces and the (powerline) (road) or whatever

recoved.

o you pref fec other negotiations? If so, please state

— (botery Lito L n_lalhn‘t;bl dnialy aclf

QLu_m%l.«Lo-g_bm}_.hLa ddion ta_c.gd{iiq_ '
— Gheapom) Cloem o <

Cricx your ogtion, sign this sheet - have your signature witnessed by o

(2) adults and retwn, with the completed affidavit, in the enclosad self-

ssad envalopa.

..(Xb-, retasins

TN PR e




UNITED STATEg
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240 . SEP 27 1979

RECEIVED

SDLS/ Mission
SEP 1 31979

Ms. Tina Tickasin Vermillion
4729 San Vicinte Boulevard, §21
Los Angeles, California 90019

Dear Ms. Vermillion:

This is in resconse to your letter of August 15, 1979, to me requesting
background information explaining correspondence received from the
Bureau of Indian Affairs regarding a potential claim by heirs of

Mrs. Strike or Large Woman to Standing Rock Allotment No. 3030.

This is to advise you that the BIA, as part of an ongoing trust
responsibility claims program, ran across the potential claim mentioned
in the BIA correspondence attached to your letter. In sum, the corres—
pondence advises you that such a potential claim exists and that it is
up to you to pursue it because this claim will not be prosecuted by the
United States on your behalf.,

I sujgest, therefore, that for additional information you may contact,
as the BIA correspondence recommended, South Dakota Legal Services,

P.0. Box 727, Mission, South Dakota 57555; or Mr. M.L.D. Wilson, Bureau
of Indian Affairs, Standing Fock Agency, Fort Yates, North Dakota 58536,
These people are in a position to assist you in the matter.

Sincerely,

72 JEZLL;

Thomas W. Fredericks
hssociate Solicitor

Division '?f I“di@,l_\. ARERILS + e - -
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by

United States Department of the Interior
OFFICE OF THE SOLICITOR

ROOM 211 - FEDERAL BUILDING
: P.0. BOX 549 :
ABERDEEN, SOUTH DAKOTA 57401 RECEIVED

Septesber 5, 1979 SEP 1091

il
Memorandum: SOLS] Nee

To: Area Director, Bureau of Indian Affairs
From: . Field Solicitor

Subject: "2415 Claims"#"Unconseated Transfer."

We have enclosed and are returning to the Bureau of Indian Affairs

eight "2415 claims." The Associate Solicitor, Division of Indian

Affairs has by memorandum dated August 20, 1979, (copy enclosed)

advised that they will not file those clzaims concerning conveyances of
inherited allotments without the comsents of all the Indian owners on
reservations governed by Indian Tribes organized under The Indian Reorgani-
zation Act (IRA). However, please forward a list of all claims of that
nature by number, name and amount of damage for each claim.

Please be advised that this office recomnm
to those clalmants and heirs involved in
cise language that:

ends that your Agency give notice
the enclosed cases in clear, con-

1. Their "clain" will not be pursuved b
in its responsibility as trustee;

y the Bureau of Indian Affairs

2, That your Agency does not feel the "clain" is proper, but that

each claimant may seek private counsel, be it from Legal Assistance
or otherwisa, to pursue his (her)"clainm";

That if they intend to pursue their "'cl.al.u", they should properly

sexrve and file the same in the proper Court of Law before April 1,
1980.
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We further are advising South Dakota Legal Services, Legal Assistance

of North Dakota, Inc., and Inter-Tribal Legal Services of Nebraska

of .the foregoing; and further that we suggest they contact their clients
and properly pursue their claims prior to'April 1, 1980, Of course,

the legal basis for the Solicitor's Opinion is available from the Divisicn
of Indian Affairs, United States Department of the Interior, Office of

the Solicitor, Washington, D.C. 20240, Phone number 343-9401. /
/ sy " PR (s, .

Roger 'W. Thomas
For the Field Solicitor

Enclosure

cc: Reglonal Solicitor
Mr. George Bourgeois
South Dakota Legal Services
Legal Assistance of North Dakota, Inc.
Inter-Tribal Legal Services of Nebraska, Inc.
Mr, Simon Stevens, Area Coordinator

* Tender offer to Legal Assistance Organizations of eight "2415 Claims"
identified as follows: i
l. Sihaszawin Allotment #301 Claim No- A05-303-002.,
2,. Fenneth Coe King '~ A05-303-014 .
3. Suna Wamatan; Heirs of Mary -
Lohnes Allot. #384
Suan Waanatan} Heirs of Mary
Lohnes A05-303-017 -
Benedict Bear (Matowanapeya ;
‘Allotment No 664 . #85 . AD5-303-080
John Winnepeg, Allotment £1073 . A05-303-009
Rosalie Dance Eagle _ . AD5~303~-009
John Cuy Adams, Emia Woods Adams
Allotment §578 A05-303-090
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UNITED STATES
_imn‘rmr_m OF THE INTEN.OR
OFFICE OF THE SOLICITOR
'\‘\'-hSIHiNG‘IDH.DC 2020

A5 20 1979

Memoraniun )
To; * All Regional and Ficld Solicitors:
F:mnz Solicitor

-__-"" = .
Subject: 28 U.S.C. §2415 claims: conveyances of inherited
allotnants pursuant to the Act of May 14, 1948 (25
U.5.C. §483) 5 =S O

In a harch 7, 1972, memorandun the Twin Cities Field Sollciter
called our attenticn to a problem arising in the Hinneapslis frea
of the Durcau of Indian Affairs and perhags ¢lsewhers. That is
the guestion of what to do about conveyances of inherited allot-
ments made in the 1950's without the consents of all the Indian
ouners on reservations govemned by Indian tribes organized ender ;
the Indian Recrganization Act (I#A). * The ASt of May 14, 1948 (25
U.5.C. §423) would 2;pcar to recuire unenisous consent before all
interests in those IPA reservation allotn:nts can be conveyed.
By menorandum of F 16, 1979, the Acting Associale Solicitor
for Indian Affairs recuested all fogicnal and Field Solicitors to
report on the nober of conyayances described above which had *™=-
occurred in their respective arvus. Ve have veceived a few such
reports, but ave still in nced of full reports from all affected sy,
ateas in ordar to cosprchend the scoge of this problenm. - e
-In the meanwhile, I am not going to authorize the transmittal of
litigation reports to the Department of Justice for the filig of
lasuits on behalf of those heirs who may not have conscnted to
the conveyances of their intorests in such allotments. If there has
been eny errer in the making of such eswveyenzes it has been that
of officizls of the Burcov of Iniian A7fa The purchascrs of
these allotments apocav, to have acquired them in good faith and for
fuir wolue. Indzed, we have no roason to believe thot tie hoirs
whose interests wore so conveyed - with or witthiout their cons
did not receive credit for the arpraissd = Fose intere
Hence, it t any gricevanc i i } 1 ro
pursuad with thi - ment, rather acainst ! por-

s, wio include aong thea many individual Indians and Inc.an
tribos, 5
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This problem is but one of many which have arisen as a result of

the fractionated heirship problem. Therefore, this Office intonds

to address this problem, in cocperatica with tha Assistant Secretary

for Indian RAffairs, in the occhtext of the general puroblem of fracticnated
osnership of inherited allobrents. Perhaps some legislative remedy is
in ovder. Again, we mist hava full repocts from each region 203 area

on the nuaber of thaze allotment convoyances in ocder for us to under—

stand the full scope of the problem. 26

Leo M. Krulitz

cc: © Assistant Secretary — Indian Affairs




Unitea States Depa:tmer'zft of the Interior

BUREAU OF INDIAN AFFAIRS
ABERDEEN AREA OFFICE
115 FOURTH AVENUE S.E.
ABERDEEN, SOUTH DAKOTA 57401
N REPLY REFER TO:
Natural Resources

Ms. Anita Remerowski

Director, South Dakota Legal Services, Inc.
P.0. Box 727

Mission, South Dakota 57555

Dear Ms. Remerowski:

In response to your August 13, 1979 letter concerning potential forced
fee patents from Standing Rock, Ft. Thompson, and Wagner Agencies.

Due to the short time remaining in your contract I suggest that you
visit our Titles and Records Section to review the files that our
Central Office has referred you to this office for. Our Chief of the
Title Plant will assist you in locating all the necessary files.

If a search of county records is necessary to make the claim complete
then the search should be made.

Your contract can be extended to at least until the end of the fiscal
year and perhaps beyond if it would be advantageous to you in finalizing
claims. Our contracting office informs me that August 20, 1979 will be
the final day for modification of all contracts.

1f we can be of further assistance please let me know.

Sincerely,

Gl E-Vewoms

Acting Assistant Area Director
Natural Resources

Save Energy and You Serve America!




SOUTH DAKOTA LEGAL SERVICES, INC.
BOX 727
MISSION, SOUTH DAKOTA 57555
605-8564444 3

August 13, 1979

Area Director

Attn: AAO 2415 Claims Coordinator
Aberdeen Area Office

Bureau of Indian Affairs

115 4th Ave., SE .
Aberdeen, South Dakota 57401

Re: Potential forced fee patent claims from Standing Rock,
Ft. Thompson, and Wagner Agencies

Dear Sir:

)
\ f

Our program is unable to complete research on potential
forced fee patent claims for the above reservations at this
point because we 'are lacking information from the Bureau as
to whether applications made by original allottees are on file
in the Central Office. Verification of this information is
required for 172 files at Wagner, 98 files at Ft. Yates, and
16 files from Ft. Thompson.

Requests for this information have been submitted to
Washington from Ft. Thompson using I.0. file numbers as we
were instructed to do. On July 31st, the Washington office
telephoned our office at Ft. Thompson and was able to furnish
information on a number of files requested. We went through
the files submitted by our Ft. Thompson office and eliminated
all but 16 of those cases. We learned today from Mr. Thompson
that Mary Louise 'Wilson of the Ft. Yates Agency had requested
information as to whether applications were on file for a number
of cases at Ft. Yates. The 172 cases from Wagner were identi-
fied by the Bureau too late to thoroughly research.

We are willing to research county records to determine if
any allottees lost their lands to taxes after having received
a forced fee patent, aside from our contract with the Bureau,
and if the Bureau will immediately identify those cases where
no applications exist. We would like a response from you by
Friday of this week so we can plan accordingly.

Should the Bureau be interested in pursuing this, we will

immediately forward the information required to research these
potential claims.

Sincerely,

é’?' ?f‘-u-fﬁi;u-fé'((-w{g_.: -

Anita Remerowski
r
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SOUTH DAKOTA LEGAL SERVICES, INC.
BOX 727
MISSION, SOUTH DAKOTA §7555
605-856-4444

August 13, 1979

Mr. Simon Stevens

2415 Coordinator

Aberdeen Area Office

115 Pourth Ave., S.E.
Aberdeen, South Dakota 57401

Dear Mr. Stevens:

I am returning the claims the Defenders and the

Standing Rock tribe against Percy Tschider.
) N b i i

We were requested to try and pin down the dates T
of usage by Mr. Tschider. However, our researchers in 4
McLaughlin were never able to track down "Harry Fast Horse"
described in the case summary as a witness. It was learned .
on August 8, 1979 that the man's name is Harry Swift Horse.i

I am by copy of this letter requesting our McLaughlin
staff to continue their efforts to contact this man and
Hr. Tschider. y :

Sincgrély,

C12£2—25J5£322‘4¢¥4&éé{—
- Anita Remerowski ™~
Director

AR:jv

Enc.
cc: SDLS McLaughlin, SD /
Standing Rock Bureau of Indian Affairs




SOUTH DAKOTA LEGAL SERVICES, INC.
X 727

BO
- MISSION, SOUTH DAKOTA 57555
605-856-4444

August 10, 1979

Mr. Simon Stevens

BIA 2415 Claim Coordinator
Rberdeen Area Office

115 Pourth Ave., S.E.
Aberdeen, SD 57401

Dear Mr. Stevens:

The following is our investigation report on a trespass by
L. E. Maxon. y j L

3

= I am frankly at a loss as to why we were asked to pursue this’
l since the U.S. Attorney dismissed the action against Mr. Maxon.

We have yet to pin down the period of trespass for this grazing "
land described as the NWk and Sk NEX NEY and 'N% SEY NE% of Sec. 28
and Timber lots 18, 19, 20, 21, 22, 23, 24 and 25 in Sec. 28, T.20N,
R.27E, Black Hills Meridian, Corson County,.SD. :

Our researcher talked with Mr. Maxon and with Fred Alaisetell
of BIA Leasing. According to these gentlemen, Mr. Maxon has at~ "
tempted to lease the propsrty on numerous occasions and has never-
heard anything regarding his applications from the Bureau. See also, -
Pzt McLaughlin memo of May 29, 1979. ) . : -

The potential claimants in this action are described in’.the

“acting Superintendent/s letter of July 12, 1979 and the attached
list. S .

Iamb

to pin down Maxon's period of use. If the period of use is contained

in the U.s. Attorney's complaint in this matter, please let me know
immediately. 35

Y copy of this letter requesting our McLaughlin office

Note that due to the wishes of one of the beneficial owners of

the described land a future lease to Mr. Maxon is probably not possible.

Sincerely,

stz peant
Anita Remerowski .
Director

AR:1lm

Enc.
€c: SDLS, McLaughlin, SD
Standing Rock Bureau of Indian Affairs




SOUTH DAKOTA LEGAL SERVICES, INC.
BOX 727
MISSION, SOUTH DAKOTA 57555
605-856-4444

June 13, 1979

Simon Stevens
Aberdeen Area Office
115 4th Ave. SE
RAberdeen, South Dakota 57401
Dear Simon:
I am returning the Standing Rock, Cheyenne River railroad
Claim supposedly applicable to most reservation areas in the
state. As the attached correspondence indicates the solicitors

memo on the law in this area was in error and there is no action-

able claim.

. 8incerely,

Anita Remerowski
Directox

AR/kc

cc: Wally Dunker
Harold Bear
SDLS 2415 Coordinators
Agency 2415 Coordinators
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ﬂﬂlﬁ States Bepurtment of Justice € ERAP. SEEIOR

317 FED, BLOG. N
U.s COURTHOUSE

UNITED STATES ATTORNEY RAE iy, O 82701

DISTRICT oF SOUTH DAKOTA MAILING ADDRESS;
231 FEDERAL BUILDING & US. COURTHOUSE PO, BOX 2893
400 SOUTH PHILLIPS AVE
SIOUX FALLS, SOUTH DAKOTA 57102

June 7, 1979

Ms. Anita Remerowski
Attorney at Law

P. 0. Box 727

Mission, South Dakota 57555

Re: Request for litigation against
Chicago, Milwaukee and St. Paul R.R.

Dear Ms. Remerowski:

In accordance with our telephone conversation, I
am enclosing copies of two letters from our file in the
above captioned matter.

1
___ Sincerely \
‘ ﬁhkth:(_ L - "1;: . 2

Robert D. Hiaring ~—
United States Attorney

RDH:er
Enclosures

56-451 0 - 80 - 11
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August 5'.1977

-

John R. Little, Jr. Esq.
Regional Solicitor
Department of the Interior
Post Office Box 25007
Dentver Federal Center
Denver, Colorado 80225

Re: Raausst for 1iﬁigat10n against Chicago, Milwaukee
- and St. Paul R.R.

Dear Mr. Little:

In accordance with our telephone conversation
with your office on this date, we are returning the files
in connection with the above matter.

Sincerely,

DAVID V. VROOMAN
United.States Attorney
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July 28, 1977

Py aaioex - RECEIVED

A
Jola R, Létclc. ‘Jr., Esquire UG-Z 877
Reglonal Solicitor i 11D ¢
Department of the Interior U’::f: “TATES ATTORNEY
Post Office Box 25007 g X FAME % pak,
Denver Federal Center
Denver, Colorade 80225

Dear Mr. Littla:

. Re: Requast for litigation against
Chicago, Milwaukee and St. Paul BR.

Tbis i3 4o response to your letter of July 12, 1977,
requesating that we inatitute legel action against the Chicago,
Milwaukee and St. Paul Railrosd for fallure to pPay a charge of
$15.00 per annum per mile for a railroad zizht of way running
through the Cheyenna River Sioux Reservation in South Dakota
znd the Standing Rock Sioux Reservation in Yorth and South
Dakota.

Your letter states that the §15.00 per annum per mile
charge 1s impossd by the Act of March 2, 1899, 30 Scac. 990,
undar which the railroad acquired the right of way. It is our
reading of the act, however, that the $15.00 per amum per mile
feo ie imposed only on those railroads baving rightes of way
ruoning through the Indian Terricery. The Indian Texritory
is now part of the State of Oklahoma and nover included eny
lands outside the current boundaries of that State.

We therefora believe that the initiation of licigation
in this matter is unwarranted.

Sincerely,

James W. Mooxman
Acting Assistant Attorney Ceneral
Land and Hatural Reaources Division

By:
Myles E. Flint
Acting Chief, Indian Rasources Section
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United States Attorney
/Fargn. North Dakota 58102

United States Attormey
Sioux Falls, South Dakota 57102

Leo H, Erulitz, Esquiras
Sollcicor

Department of the Interior
Washington, D.C. 20240

Attention: Thomas W. Predericke, Esquire
Assoclate Solicitor
Divislon of Iudian Affairs




United { ates Department of the ('erior
OFFICE OF THE SOLICITOR
DENVER REGION
P.0. BOX 25007
DENYVER FEDERAL CENTER
DENVER, COLORADO 80223

July 12, 1377
Iugistered--RRR

Mevorandun

To: Myles L. Flint, Eeq., Acting Chief, Iadian
Foscurces Section, Land s Natvral-Resnurcas
Bivision, foliclror's vifice, washipgton, B.C.

Prows Poglonal Selicliter, Lwover {

Sutjeets Lizigation foport Regarding 20 usc § 2415,
Statute of Li=mitation:, Pallurs to Pay snmueal
Bantals to Indian Trives

1. Fectual Dackyround WL -

Purseant to too terms of tho Act of Maxen 2, 1833

Stat. 939, varicus rallvoad conzanios wors authorizg

gain rights-of-wvay acrosa Yndlan Rescrvations

lands, The aAct requical the railrosd

to tue Indians for rlght-of-way acyui

Py A yoarly wue fug L£O8 eacs 13ile of

lands. %0 Avt eatablisied a ninieus foo of JL5 jaur wmilc

pur year. Tao Cileayo, #Mllvauice apd HGt, Paul K, and toe

Chicayo, Zilwadzac and Pujet Soumsl RR. used tos provisioss

of tils ket Lo gals righta-of-way sercss tha Chayenno

kiver Sicux secervation in the State of Souta on

tho Standing loek Cioux Keasewcvatlon in thz.States.of borcsh

and Sguta Dakota, | . :

e

- .'uhe rallroads acgulred tne rights-of-way dhrlr‘.g tho years

1323-1310., fecad buillding agparently began lsedlately
u.0n reculpt of tha rlght-of-way grane,

175 milea of lire wors lald on tra Chncyonne erva-
ien and aprreximately 150 miles of track wera lald oa the
Standing flock Veaczvation. Tiae railroxd raid the Indizg
allottees and triles tha asscssod valuo for thase acyaj=i-
tisnz, . Eovover, buseau of Indian Affaics' recorzds do not
sl that tuuy have ever psld tie yearly feo for cach mile
of trect laid, ]
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reditionally, the Act regquires the rallroads provido
pessungoer sarvice to, through and witain the reoorvations
thay cross. #nila Lnp roads originally 212 so, they Laws
sLandoned sucn sexvico. We aeswse tant tuls was dona with
IVC concurranco. Wo have not bean allo to sscortain whetiios
tha ISC was adviszd of the matter bafore granting jpurmis-
gion to ausndon-passcnynrc Bexvice.

The Chicago, #ilwvaukes and r‘ngan; 2aund R2. was nmorged iato
the Chicggo, jilwaukaes and St. Paul AR, Tho cozzany'a
offica 1s in Chicago, Illinois.

‘2. pamages.

It is ootizcted tnat édamages to the two Indian tribes
would Lo a minimum of $15% per nlle of tocack FaX yasr for
at least sixty years since approxiiaatsly 1310 or, feor the
Cheyanna River Sloux Trise and ita nsubera, S$157,000 plua
interost ond tor the Standing Rock fSioux Tribe and its
penbogs $135,000 plas intezast. ;

In addition, on ordex snould be gcught reguiring tho
rellroads to restore passenger sezvice to, through and
vithin the reservatioann for tho bhanefit of the Xnldizas.
3, wlkenaeszos,

{2) Dpon rerry, Chlef, Titlus & kocords Section, BIA,
Mberdesn, B.D, 57401. =

(b) . lzlen Cutlox, Keanlky Officer, Sl‘."‘.r.uing Fock
hgency, ¥Forxlk Yates, N.D. 58530,

. (o) Ricbhard Lean, Land Oparations Offlicer, Stoading
¥ock Agency, Fort Yates, Dorta Dakota 56538,

4. J\;»';v.'l..i_.cnl;le Lawr,

fuah Tribal lands were a part of tha Stonding Rock Indlan
. #oscrvution or tha Cacyenne River Sloux Mouwervation both
astablisliod by the Act of March 2, 1683, 25 Stak. BEGS.

Such allotted land wasz allotted pursuant to tho Act of
Yebtuary 8, lud7, thu dencxal Allotmoat Act, codifiasd at
25 USCA § 331 ot sey,., paxktleularly § 344,

5. Dopumanta,

Thero is encloxsd tho following dasuncata:
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(a) &op of kasexvation saowling ths
Lrachayt.

(b} Agoncy L£iles (3) documuurt
rigata-ol-way acquirsd by tho rell

tandling of thia cevo In thls Hnglen
Lallascw . buniers, Fleld Sollicleor,
752-7254) . #leaca sddrass all futa
him wizh coplea to thils office,

John R, Little, Jz.
Reglonal bollcltex

Enclosures

CC: U.8, Attoxmey, N9, (Wens.)
V.5, Attoracy, B8.b. (w/ens.)
riold Sollicitor, Abaxdoen

—

Area Directox, BIL, Aharx







SRS | L
SEDAGE e SvERE, B BAK.
T . YT, Y.
Mo 6. Bhe, FLA
v,

WVlnited Diales Denale
z COMMITTEE ON RK‘E]VED

ASRICULTURE, NUTRITION, AND FORESTRY
WasminaTON, D.C. 20310

NOV 19 1979

SOLS/ Mission

November 14, 1979

Dear Ms. Remerowski:

Enclosed is a letter I received today from Mr. David Harrison,
Acting Director of the Office of Trust Responsibilities.

It appears that your report was not only carefully read, but
is being used as the basis for further action by the Area
Rights Protection Office and others.

With every good wish, I am
Sincerely, -

Mot Doesern_
Geor McGovern

Ms. Anita Remerowski

Director

South Dakota Legal Services

Box 727

Mission, SD 57555

Enclosure
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¢

o ( :
Uniteu States Department n? <he Interior
BUREAU OF INDIAN AFFAIRS
WASHINGTON. D. C*20245
IN REPLY RLFER TO
Rights Protection 202
BCCO 6170 NOV 9 1979

Honorable George McGovern
United States Senate
Washington, D. C. 20510

Dear Senator McCovern:

This in further reply to your letter of October 5 and our reply of
October 16 regarding a report by the South Dakota Legal Services

submitted to our Aberdeen Area Office on thelr work with claims pertaining
to 28 U.S.C. 2415.

As indicated in our previous letter, a report on the matter was requested
of the Aberdeen Area Office. They report that it was recognized that
there would be a need for additional assistance at the agencies to identify
and process 28 U.5.C.A, 2415 claims. Therefore, on March 26, 1979, the
Aberdeen Area Office entered into a contract with Legal Services to assist
in researching, investigating and documenting possible claims. Most
agencies were also provided with funding to hire additional staff that
would be assigned solely to the researching of 2415 claims. Unfortunately,
the Area Office did change Area Coordinators on different occasions but
this should not have hampered the contractor from carrying out the pro-
visions of the contract since they were to work directly with the local
agency coordinators.

Although the report does criticize the Bureau, it also brings to light
those problem areas that need attention. A copy of Ms. Anita Remerowski's
report has been provided to the Superintendents of those agencies covered
under the contract for information and follow-up. We are informed by the
agencies that these problem areas are recognized, and that attempts to
remedy the situation are being taken but that progress will most likely

be slow because of the demands of the daily workload of Realty staff.

The Area Office was somewhat surprised at the criticism against the Bureau
staff for lack of cooperation and participation because the Area Coordi-
nator was in close contact with the contractor and agency coordinators
and there appeared to be full involvement in the claims cases by agency

staff. Several agencies also provided working space for the contracting
personnel to perform theilr duties.

It is understandable that the contractor's staff, which consisted largely
of Law students, would experience some frustration mainly because of their
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being unfamiliar with the functions of the Real Property management system,
and the fact that it was time-consuming when information to complete a
case needed to be obtained from the Records Center or other State and
Federal agencies. Although the contract period was short, it is felt the
program went as well as could be expected and that more time would be
needed to fully complete an indepth study of potential claims. Individual
interest to file claims was very limited and the majority of the claims
submitted were those that the agency staff had identified by researching
various records and files locally.

All cases completed by the agency and contractor were forwarded to the
Area Rights Protection Office where considerable research of additional
documentation was needed to compile proper evidence for court. Agency
staff 1s continuing to be utilized to accomplish this task.

We trust this adequately responds to your inquiry. If we can be of
further assistance, please let us know.

Sincerely,

MQ.

Acting Director, Office of
Trust Responsibilities
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DIPREGNT G TO2 INTESRION
Of£flco of Indian ..Zfairas
wwhinzton

iprdl 17, 1917,

DESCLARLPION * POLIGCY
in the
ADMDIIS?RY2I0N OF IDI.H  A#PAIRS

Doring the past £our yeors the efforts of tha
odminietration of Indian aZfairs have boon largoly concen-
trated on the following fundnnental agtlivitien - the
batterment of health oomditions of Indiens, the eupprossion
of tra liguor tr.?fic among them, the improvement 02 their
indns triod eonditiona, the furthor devolopment of wooational
treining in their schoola, and the protection of the Indiana’
property. Rapid progresa bhas been made nlong £ll theso
linea, and the work thus reorganized =nd rovitalized will go
on with incressed ensrgy. {ith theso sotivities and accon-
plishments well under way, wo &re now ready to take the noxt
step in our administrative progran.

The *ims has coms for discontinuinz

nardianship
of all gcmmfenf Tadians and -Givir_g 0von clooor LbLontion to

1he Incompetout that thoy Ly more 5poedily nohiove competency.

Broadly speaking, & pollcy of greator liboralisy
will honcoforth pPravail in Indalen administration to the end
trat overy Indian, aas poon as he boe been dotermined to be -8
conpotant to trensact his own business as the averege whita
rman, ghall be given full control o2 hin pronorty and have a1l
his 1anda apd moneys furned over %o him, aftor which he will
no longer bo a ward o the Governient.

Pursuant to this policy, the following rules ghall
be observed:

1., PATENTI IN FH3: To 8ll ndblo-bodied adalt Indlens
of less than one-hal? Indlan dlood, there will be given as
far o8 way be under tho law full and compleote control of all
tholr proporty. Patonta in feo shall be issusd 1o ell nduli
Iniiena of one-hnlf or more Tadian blood who may, after
ceroful investigation, ce Zoand ocmpotent, provided, that
where deemod advisadls patents in foo shall be withhald for
not to excosd 40 acros 2s & home,

Ind2en gtudento, vhen thay are twonty-one yoarsa of
n78, or ovar, who comaplete the full course of instruciion in
tho Covermnment schools, roceive diplomns rnd have demonstrated
compatoney will be so decl:ired.
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Zo4 9ALB OF JANIDS: A liberal ruling will bo adopted
in the maTler 02 paBeinz aupon cppllesntions for ths osla of
inhorited Indicis landa where the opplizants rotnin othar
lends 2nd the procoeds sro to B0 uced to improvo tho homanteandg
or for othar ejualiiy good pPrYPosSos. 4 mors liboral ruling than
koo hitherto provelled will harentter do followed with Tegntd
to the spplications of nonasompetent Indians for 4the sale of
thoir londe whore they are old and foeble and nood iho vrocesds
for their support.

3, OBRTIFICATAS DF OCNPBTHICY: The rules which are
nade to £pply In tRe granting of patonts in fee ond the sele
of londs will bYe made equally spplicable in tho mtitor of
issuing cextificetes 1f oompetoncy.

4. IBDIVIDUAL INDIAN MOHSYS: Indisne will be given
unrestricted control of all tThelr individunl Indinn moneys
upon issnange of pitents in £de or cortifiontes of conpa tenoy.
‘trict limitations will not be pleced upon the nse of the Punds
of the old, the indigent, and the invalid,.

6. FRO R\?A SH'RES - TRUST FUNDE: An gpoedily as
possible their prd roia soares In tribel trust or other funds
ghell be pald to ell Indlans who hove boen deolarod compatent,
unloos the lepgal statns of such funds provents, \here
practlenoble the pro rata shares of ingomnetont Indians will
be withdrawn from the Treazury end ploced in banks to their
individaal ecredit.

6w BLIMIHATION 0F INBLIGIBLE PUPILS
SO TS GOVIRATTIT TNDT.8_SCH00LS: In many of
our boarding schools Indlad onildren nro boing educated at
Covernmont expense whoss parents tre anply able to pay for

thoir sducation and have public schools facilitiecs at or near
thalr homos. Ouch children ohnll not heroafier be enrolled
in Govornment Indisn wachools supported by gratulty appropla-
tions, excopt on poyment 62 metual per ocaplta cost and
transportation,

Thesa rulea are heroby mode efZactive, and all

Indian Burean adoinistretive ofPicurs ad weshington and in
the £ioald will be governad socodingly.

Yiza 2,
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Phis 1o a new and far renching deslaratio: of

policys. 4t me=ns tha dswn of a new ors in Indinn adninise

ration,: It rwana Phnt tho compotent Imiian will no
longer bs trosted as hal? ward and balf oitizen, I moans
rocucsd aprropiations by the Govarnment end more sel®-
roopeot ard indopondence for the Inddsn., It maana the
ultimats absoppiion of the Indlan raco into tho body
politic of the Mation, It means, in short, tho bozinning
of tke ond of the Indian problon,

In earrying out this poliey, I chorish the hope
that 2ll real frionda of tho Indimns race willl lend their
8id ard hearty cooperati n,

Cato Sells

Commiasioner
Approvad
Franklin X, Icna

Seerotary.
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Action: Docurentation of Claims - 28 U.5.C.A. 2415 RECEIVER

+ All Superintendents, Aberdeen Area

. ~ SULS| Miseteny
Office of the Area Director

Flease review the attached letter from South Dakota Legal Services, Inc.
Let this letter serve as a notice to each Sug l t of the importance
of and the impending deadline for filing cla der the Statute of
Limitations,

Since the Rights Protectiom Conference which was held in Aberdeen in
August 1978, the Agencies and the Area have not given this project a very
high priority. It is necessary and vital for the Bureau to give these
claims top priority at the Agency level. It has been necessary for the
Bureau to contract with Legal Services to assist in the tremendous task
of identifying and reviewing and to prepare the claim to meet any legal
requirements that are necessary prier to filing the claim.

The Area Office and the Solicitors' offices in Aberdeen and Denver will
hold a ting in Pierre, South Dakota, on May 15 and 16, 1979, at the
Holiday Inn beginning at 1:00 P.M. on the 15th and concluding at noon on
the 16th. Rates at the Holiday are $19.00 single and $27.00 double.
Travel may be charged rto A0O-01-3400-4130-218 for this trip only. Please
furnish this office with copies of all vouchers processed.

We would like each Superintendent in the Aberdeen Area to bring each
Agency Coordinator and any other person who will be assisting the Coordi-
nator at the Agency. Also, each Superintendent should contact the Tribe
for their input, The Tribe may wish to send a representative.

feling Acea Director

Attachment

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan

OFTIONAL FORM NO. 18
mEV. .74

CRA PP (4] TR 8108
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Senator Mercuer. In addition, T will announce now that the hear-
ing record will remain open through the balance of this month. and
anyone who cares to submit written testimony, please feel free to do
so. We will receive it gratefully and include it as part of this hear-
ing record.

Please proceed, Mr. Friedman.

Mr. Friepma~. The National Association of Indian Legal Services
speaks on behalf of 19 Indian Legal Services projects throughout the
Nation, including projects in California, Arizona, New Mexico, Min-
nesota, Nevada, North Dakota, South Dakota, Wyoming, Alaska,
North Carolina, Mississippi, Washington, Idaho, Nebraska, Oregon,
Wisconsin, Colorado, and Oklahoma. Each of these Indian Legal
Services projects offers civil legal services with respect to important
Federal Indian law issues which concern numerous tribes and
individuals. '

NAILS supports the timely attempt by the Senate select commit-
tee to illuminate the issue of Federal Indian trust responsibility in
respect to section 2415. While the administration performance of
Indian trust responsibility, theoretically, ought to be perfect, it at
least ought to be thoughtful and comprehensive.

But in the instance of section 2415, it was neither. To the contrary,
from 1972 through at least the morning of December 16, 1979, admin-
istration policy was in disarray, was irrational, and was selective. To
be quite simple and accurate, the Federal effort to identify, document,
investigate, and research 2415 causes of action has failed.

Substantial Indian rights shall be either unnecessarily lost or more
difficult to secure on April 2, 1980, if the statute is allowed to elapse.

To assist the committee, tribes, and individuals, and, later, llJor]mps

Federal judges, the record ought clearly to state the reasons the Fed-
eral Indian trust responsibility was breached in the instance of 2415.

Senator Mercaer. Mr. Friedman, your statement has been made
a part of the record. You might just comment on any specific point
or emphasis you would like to make, as part of the record.

Mr. Friepman. To summarize, the issue frequently framed here to-
day is whether or not the statute ought to be extended and, if so. for
how long. That misses a critical point. Assuming the statute is ex-
tended, 1f there were not sufficient personnel, and resources directed
toward addressing 2415 claims, the extension of time would be a hol-
low effort. Indian Legal services has a unique perspective, Indian legal
services, by reason of working closely with individual Indians, tribes
and the BIA has seen the reality of the administrations effort to dis-
charge its trust responsibility. That reality is far more troubling than
the administration’s testimony here.

Anita Remerowski of South Dakota Legal Services.

Senator Mercuer. All right. Anita?

Ms. Remerowskr. Mr. Chairman, my name is Anita Remerowski. and
I am director of South Dakota Legal Services. We supply services to
Indians and non-Indians in the reservation areas of our State. I am
here today to highlight some of the written comments that we sub-
mitted late last week outlining our experience this past summer work-
ing on a 2415 Indian land claims project. in our State.

I want to emphasize that we became aware of the 2415 statute of
limitations in January of this year, not through any of our frequent




contacts with Bureau officials in our State but through happenstance,
through a meeting of Indian Legal Services directors in January in
Denver.

When I investigated the progress of the claims process in our area,
the Aberdeen area of the Bureau of Indian Affairs which encompasses
North Dakota, South Dakota, and Nebraska, I found that only 23
claims had been submitted to the Justice Department for prosecution.
Some of these claims anteceded July 1977, and most of these claims
were not ready for litigation.

The area office’s only real attempt at implementing the Assistant
Secretary’s directives that this project be given top priority appeared
to be only one rights protection conference in Angust 1978. Loeal
agency personnel that we contacted in the State were not aware of
the statute of limitations or the nature of the cases corresponding with
the statute of limitations. Nor were they aware of the people in their
different agencies who were to coordinate the 2415 projects.

Contrary to what our program felt to be the role of trustee, the local
agency people were also waiting for individual Indians and tribes to
come 1nto their offices with 2415 claims rather than actively searching
their files. This attitude seemed to persist even though the Bureau of
Indian Affairs in our area had put out only one press release to the
general public on the statute of limitations.

The chaos is easy to understand, given the lack of priority the claims
were also receiving in Washington at this time. For 1 month, I called
what turned out to be an empty office, the number I had been given
for the 2415 coordinator in the Solicitor’s office.

In light of this emergency situation, our program suggested that the
BIA make use of legal services programs like ours who had access
to large numbers of summer interns for research during the summer.
We contracted with the Bureau for the months of April, May, June,
and July of this past year to research and document r_-.]l:tims.

The first few months were spent in advertising, and, in contrast to
the Bureau’s one press release, our program put out 35,000 newsletters
in the entire Aberdeen area for North Dakota, South Dakota, and
Nebraska. They are like this, Senator [shows newsletter]. We have
given each of the members of the committee a copy.

During the months of June and July, for 7 short weeks, we had ac-
cess to summer interns. Most of these summer interns were law stu-
dents, many of them first-year law students with absolutely no back-
ground in Indian lands. During that short period of time, they were
able to uncover 2,600 claims. Even at that, we felt that we had only
seratched the surface as far as potential claims were conecerned. This 1s
in sharp contrast to a statement made by a superintendent of one of
the agencies in South Dakota in June 1977 to the effect that a thorough
search of his records revealed no potential claims.

I want to emphasize also that our program identified, as well as
researched, claims. Our contract was only really to assist the Bureau
in research, and we did end up identifying many of the claims that
we ended up filing and researching. This is because the appropriation
for additional staff at local agencies did not filter down to them until
the middle of August, 2 weeks before our project ended.

Records, especially rights-of-way files, are in terrible disarray, some
of them in complete disorganization. Records of many agency files in

56-451 O - BD - 12
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South Dakota we found were missing or were stored in archives in
Kansas and Washington, D.C., and were almost impossible to retrieve
during the period of our project. Also, records are housed haphazardly
in warehouses; sometimes we found them in attics of agency buildings
on some of our reservations.

Since submitting claims, clients have come in with consent forms
sent to them by the Bureau of Indian Affairs that the Bureau has indi-
cated they must sign before a suit can be brought. It is our concern,
based on these persons’ questions, that these forms are somewhat mis-
leading and difficult to understand, scaring off potential claimants.
Also, in many cases, present claimants cannot be determined. This is
especially true in the case of lands concerning deceased claimants.

Furthermore, not one c¢laim at this time has reached the U.S. at-
torney’s office for prosecution, and that is one area I think the com-
mittee should clarify. We have heard reports today from the Solici-
tor’s office and the Justice Department. I think the committee should
find out exactly what claims are going to be directly referred to the
U.S. attorney’s office for prosecution because I would think many of
these offices might have stafling problems in gearing up to prosecute
cases.

There are two areas especially where we saw that further work
needs to be done and the surface has not been scratched, That is rail-
road right-of-way claims in South Dakota where we have evidence
that there are rights-of-ways going through reservation areas where
one in a long list of allottees has been compensated. Only 2 weeks ago,
the BIA in Washington called our office thinking we were still work-
g on this project to tell us that they had just come up with a com-
plete list of forced fee patent allotments for our State.

Another important thing to mention is that we found, in our ex-
perience in researching these claims, that the best way of finding
claims is a rather painstaking process of searching each individual
allotment folder. Over 26,000 allotments were issued on the four major
reservations in South Dakota alone.

So, I am here to urge this committee to act favorably as far as an
extension to the statute of limitations is concerned, but not to go just
that far. T really feel it is important that the committee make provi-
sions so that a similar bottleneck does not occur again in the 2415
process,

The committee might consider perhaps more regular oversight hear-
ings on this process if an extension is granted and insure that the Bu-
reau of Indian Affairs has appropriations to undertake tasks like up-
dating its records and preserving and retrieving irreplaceable
documents,

Perhaps the committee should also consider somet hing new to see
that the job is done once and for all: perhaps the appointment of a
special prosecutor or a special commission to see that these claims are
once and for all evaluated, identified, and prosecuted.

Thank you.

Senator Meroner. We still have quite a few witnesses. We want
to allow you to bring up any points that have not been brought up,
but we would appreciate it if you would avoid repeating previous
points. Just emphasize what you think has not been put on the record
and give us your best emphasis on where you think the flaws are.
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Mr. Frieomax. Based on their unique, fairly comprehensive and
sadly consistent knowledge of the administration’s 2415 performance,
the primary purpose of Indian loyal services participation in this
hearing is to reveal specific instances of the administration’s grossly
improper 2415 performance, which performance contrasts with the
testimony of the administration during this hearing. ;

With that, our next speaker is Polly Girvin, the coordinator of the
CILS 2415 project.

Ms. Girvin. I speak to this committee from a sense of great sorrow
and contained rage for the manner in which I saw the 2415 process
implemented in my State. I have only recently been in Indian law; I
have not had exposure to the manner in which trust responsibilities
are pursued. ’ _

Earlier this morning, we heard from Mr. George Bourgeois, who is
the 2415 coordinator from the Solicitor’s office, that it was not until
at least May of this year that serious efforts were made to gear up
and begin looking for 2415 claims subsequent to the 1977 extension.

There have been statements also made that this may, indeed, be due
to the fact that sufficient allocations were not put into the budget for
the implementation of 2415 nationwide, moreover, that the Depart-
ment of the Interior itself fell subject to budget and hiring freezes. All
the same, this Department is subject to carry out duties from a trust
perspective in a fiduciary relationship to the Indian community.

Just highlighting, briefly, points in my presentation, in late June of
this year we found, via a computer printout from the Solicitor’s office,
that possibly as few as 10 claims had been identified for the entire
State of California since the 1977 extension effort, coupled with this
fact at the same time we learned that the Government was imposing
an administrative cut-off date of August 1 for the submission of all
claims. We thought a serious emergency situation existed in California.

It was California Indian Legal Services who initiated the con-
tract with the Bureau to assist in trying to search out more claims, This
contract was referred to earlier today in testimony as an insurance
contract—that the Bureau thought that if CILS stepped in, they
could vouchsafe that they had done a thorough job in that State.

I draw your attention to the brevity of our contract, a 114-month

contract in reality, to look through all of the allotment files and tribal
files in California. This task was an impossible task, one based on the
disorganized filing system for Bureau files, A given allotment file can
have mformation in five different States in nine different physical
plants.
. We also heard alarming news presented by a Bureau official to var-
1ous of our 2,415 researchers that there had cen a purge of allotment
files—a selective purge of allotment files in California—5 years ago.
S0, we have no way of guaranteeing whether, indeed, the documenta-
tion we could get through even had enough information to prove out
a point.

We will need to conduct, given this fact, I believe, some investiga-
tions into the filing system in California, and possibly an extension
effort would also have to call for field investigations” given our po-
tentially troublesome filing system in California.

Nevertheless, in little over a month and a half, we did identi‘ﬁr ap-
proximately 700 claims. Some of these claims did contain m tip}l)e
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claims. However, in the limited time available, and given the spread-
out filing system, we could not vouchsafe for the total documentation
of all these claims.

I might add that, at the time of negotiating the contract, I specifi-
cally asked whether there was a uniform filing system in California. T
was told T could go to a local agency office and there would be a similar
type of filing system in every office throughout the State. This proved
misleading at best.

I would like to highlight that we feel we only touched the tip of the
iceberg. There are many allotment files, given their spread-out nature
throughout the Nation, that we could not thoroughly get through.
However, in northern California, we did find in various allotment
series patterns of forced fees. ]

For your information, a forced fee basically consists of the issuance
of a fee patent to an Indian allotment holder prior to the expiration
of the initial 24-year trust period without application by the Indian
and without a valid competency certificate.

In the Round Valley series, a series of 1,241 allotments, we came up
with 167 potential forced fee problems. These were all the files we could
get through in Round Valley. We have been informed by the Bureaun
that they have only reviewed to this date 60 of the 167 forced fee po-
tential situations from this one series and that they have, indeed, found
at least 10 tax forfeitures.

There are 1,170 Round Valley files at this point which need research
for tax forfeitures. We do believe, at least Lnsed on the communica-
tions in these files, that there is at least the potential of 150 to 300 addi-
tional forced fees in this series. This rests, in part, upon a letter found
in the Round Valley series from the Round Valley agent to the Com-
missioner of Indian Affairs, indicating that he was going to issue fee
patents prior to the expiration of the trust period and that he did not
want to bring this to the Indians’ attention, however, because he feared
an uprising.

We also found forced fee patterns in the Susanville, Independence,
and Reading series. However, only a very small percentage of these
files were actually gleaned through by CILS.

In one of the allotment series, 37 of the files show land sold to third
parties prior to the expiration of the trust period with typed-in names
of the allottees appearing on the petitions for sale, as opposed to the
requisite signature.

We also did not have adequate time to review 36 purchases by the
city of Los Angeles prior to the expiration of the trust period in an-
other series where the city was purchasing water right resources;
1,070 allotment files in the Susanville series still need further research.

We cannot believe that between the period of mid-November to the
present, which is the period that our local area office has had to review
the data we submitted, that they have come up with a thorough
search, a thorough ferreting out of these claims. I indicated to you
earlier that there are files all over the country for a given allotment.
You will see that specifically in my testimony.

We also came across, scattered throughout allotment files, old age
assistance liens. This is where a county welfare lien is attached to an
Indian probated estate. The debt is taken out of an estate which is sup-




posed to be nonencumberable. We have not been able to adequately
pursue this problem in California. _

I believe that we need to think in the future of not just an extension
but a systematic, organized, investigative process for getting through
the allotment files. This will call for, as indicated earlier, various ex-
perts that were not available to us in our limited time with the project
in California.

For instance, in pursuing the contract, we indicated that, for in-
stance, in researching out some of these claims, for example, a timber
trespass or an underappraised timber sale, we would need some ex-
pert witnesses there; we would need people who can look at the title
history. We also indicated trespasses require surveyors. We did not
hire surveyors; we hired legal research c;erk people to document and
cull through files.

We feel that without the build-in to the system of surveyors, of
title abstractors, of the cooperation of various plants throughout the
Nation that contain data for individual allottees in California, that a
further extension probably would be as meaningless as what hap-
pened last time since 1977,

We need to have a coherent scheme, a coherent structure to the
Bureau’s approach. We do not want to again see a last minute, up
against the wall, mad scurry to try to ferret out claims. That requires
resources ; that requires appropriations.

I have been informed that various of our claims, by the letters peo-
ple received who were the parties to these claims, have been rejected on
the grounds of insufficient documentation. There was no possible way
in a month and a half that sufficient documentation could have been
developed on all of our claims.

Also, we are very much aware, by correspondence from the 1977 ex-
tension period, that many claims then too were rejected for lack of
supporting documentation. We believe it is the Bureau’s responsibility
to review this documentation process. We have pointed them toward
patterns, toward potentialities and inferences of illegalities in given
series. We have not ferreted them all out. We do hope they will pur-
sue vigorously the leads we have given them. However, we would ask—
and I endorse Anita’s perspective on this one maybe from a dif-
ferent tack—that a special prosecuting team of some sort be appointed
independent of the Department of the Interior to overview the cri-
teria imposed on rejections, to overview and make sure that a Sys-
tematic, coherent approach is developed in the future if any extension
effort is obtained.

This, we feel is certainly important in areas of claims which involve
both (Government liability and third party liability. There are really
very few claims T have been able to come across that do not involve a
certain percentage of Government misfeasance. T would say this is
true in under-appraisal situations. This would be true even in the
forced fee situation.

We were told at the time of negotiating the contract that claims in-
volving any potential Government liability would not be pursued by
the Bureau. We believe this has got to be reevaluated. Possibly such
criteria could be reevaluated by a special prosecuting team.

I also, in one leaving note, want to indicate problems we had with
the due process notice that was made to the Indian community on this
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whole project. The statute, by itself, reads that claims can be filed up
and until April 1, 1980, at present. But we, by being an Indian Legal
Services, became privy to a memo talking of the August 1 cutoff. As far
as we know, the Indian community had not been aware of this super-
imposed administrative cutoff.

We tried very quickly to make them aware of this in a 1-month
process of TV spots, 34,000 bulk mailings to Indian organizations,
radio spots, and appearances before various tribal representative bod-
ies. Unfortunately, the Indian community in California, in reality,
since we signed off on this contract on August 7 and then basically got
our media effort out by September 1, had maybe as little as a month and
one-half a month, given the staggered TV showing, to even know that
there was a problem in the guarantee of whether their claims would be
submitted if they were not in before the administrative cutoff date, not
on all fours with the terms of the statute.

We are still receiving incoming complaints and claims forms from
the Indian community generated by our advertising campaign, and
we have no way of guaranteeing at preesnt whether these will be con-
sidered or whether they can even be put into the mill and forwarded
on to Justice.

My concerns, if T could just capsulize it again, are of a systematic.
rational approach being developed for the next go-round, someone
that the Bureau maybe has to answer to in guaranteeing that notices
get out and guaranteeing that the process is organized and time effec-
tive. I think a special prosecuting team independent of the Department
of the Interior would serve this purpose.

I come today also with a resolution from the Intertribal Council of
California which speaks on behalf of the 120 tribes and organizations
throughout California, and I would like to introduce their resolution
into the record.

Briefly summarized, it states that they are concerned that individual
rights and tribal rights secured by 28-2415 shall be lost if there is not
an extension granted. They base this on the fact that they know that
the United States has failed to perform its trust responsibility in
California.

Senator MercuERr. The resolution will be made a part of the record,
without objection, at this point.

[The resolution of the Intertribal Council of California follows:]




INTER-TRIBAL COUNCIL OF CALIFORNIA, INC

RESOLUTION #24-12-79

WHEREAS, the Inter-Tribal Council of California, Inc. speaks on
behalf of the interests of 120 Indian tribes and organizations throughout
California; AND

WHEREAS, the Inter-Tribal Council of California, Inc., is informed
that important Indian tribal and individual rights secured by 28 USC Section
2415 shall be lost if federal proceedings are not commenced by Aprill, 1980;
AND

WHEREAS, the Inter-Tribal Council of California, Inc., knows that
the United States has continued to fail to perform its trust responsibility
in California by a timely, properly planned and comprehensive effort to
identify, document, investigate, and research 28 USC Section 2415 causes of
action; AND

""WHEREAS, the Inter-Tribal Council of California, Inc., knows of
instances in which the federal trust responsibility pertaining to 28 USC
Section 2415 has been disregarded; for example, the illicit destructiuon of
federal papers by federal employees, the lack of any comprehensible, access-
ible federal filing system, the lack of sufficient federal personnel ass ign-
ments to pay attention to 28 USC Section 2415 causes of action;

NOW, THEREFORE BE IT RESOLVED, that the Inter-Tribal Council of
California suppors the national Indfan view that an extensfon of the April 1,
1980 deadline to April 1, 1983, is essential to the proper discharge of the
federal trust responsibility for each aspect of 28 USC Section 2415;

BE IT FURTHER RESOLVED, that any legislation which extends the
April 1, 1980 dead)line must contain language which requires special federal

employees, independent of Interior and Justice, to attend to 28 USC Section

2415 causes of action and which requires continuous reporting and oversight.

CERTIFICATION: This resolution was adopted at a duly called reqular meeting
of the Executive Board of Directors this 15th day of December, 1979,

xecutive Board of Directors

e LA 05?443—421.

/s] Ron Andrade, Treasurer
Executive Board of Directors
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Senator Mercuer. I will have to allot the time now. We have until
4 o'clock to conclude the hearing; that means there are 50 minutes
left. I want to check to see whether these witnesses are here.

George Goodwin ?

Mr. Goopwix. I am here, Mr, Chairman.

Senator MeLcuer. John Echohawk#

Mr. Ecnonawk. Here.

Senator Mercuer. Lucy Covington ¢

Ms. Covineron. Here.

Senator MeLcuer. Guy Johnson ?

Mr. Jounson. Here.

Senator MeLoaer. William Nisbet ?

Mr. Nisger. I am here, Mr, Chairman.

Senator MerLcuer. Kirke Kickingbird ¢

Mr. Kickineeirp, Here.

Senator Mevcuer. There are six witnesses and two of this panel
left; that makes eight. In fairness to everyone—and I do not know
if anyone wants to come back on a different day, but I would suspect
not—I think we should just divide up the time, 6 minutes or 614
minutes apiece, because this has to be concluded by 4 o’clock.

I do not want to cut f'ou off, Pauline, but I can state that $6 million
has been appropriated by Congress for this year, for the 2415 project.
[ do not know 1f that is enough, but judging from what I have heard,
it probably is not enough. But I wanted to let you know that in case
you did not know.

Mr. Friepman. Mr. Brecher, attorney in charge of the southern
section of the CILS 2415 project.

Mr. Brecuer. Mr. Chairman, I would like to spend my time with
you to give you a few examples of what it is like to actually do this
work because I was up to my elbows in it for 2 months in the summer.

I am an attorney in private practice; I do not regularly do Indian
law, and T can tell you that this was the most frustrating, demoraliz-
ing job I have ever taken on. The number of records that we had to
low through would probably fill all the chairs in all the room be-
Lind the stand where you are sitting now. They are in total disarray,
disorganized ; many of them contain tissue copies of material written
ip 1898, et cetera, all of which is relevant to the issues we had to look
into.

It took us about 3 weeks just to figure out where all the documents
were. You have heard that not only are they in California, but they
turn out to be in Oregon, Maryland, Washington, and wherever you
go, whomever you talk to, they know that they do not have the
record you need, and they do not know where it is either. So, just
finding out where to locate the appropriate records is a major project.

Then, when you finally get your hands on the record, you find that,
inevitably, the particular document you need to show what you want to
show is not in that record.

remember what we were trying to do was prove a negative. We
were looking for unlawful actions, which usually means transactions
which were not properly documented. It is much more difficult to show

that the document 1s missing than that it exists; that is another basic
problem we had,
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The pattern of reservations in southern California is particularly
complex, based on a series of old secretarial and Presidential orders
extending back to the 1890’s. Many of those reservations have been
surveyed seven or eight times, and the surveys never come out the same.

I remember I went out to one reservation and talked to a tribal elder
there who had a collection of maps of the reservation going back
maybe 30 or 40 years. He had been there when a number of the sur-
veyors were there. Every time, it sure came out that the Indians lost
land or did not get land that they knew was theirs.

I was outraged; I was new to the game; and I said, “We are going
to look into this.” Then I started seeing that what we would need
would be a surveyor, an historian, an archivist, a title searcher, and
a whole panoply of experts to look into it. I did not say that to the man
right then, but he looked at me with kind of a little smile and a far-
away look on his face, and he said, “Nothing will come of this: we have
been talking about it for 40 years, and nothing will come of it.”” And it
won't because, as it turns out, we submitted that eclaim. and we were
told by the Solicitor’s office that there was insufficient documentation,
and so that they do not intend to do anything about it. Thisis a pattern
that we saw repeated over and over again.

I will tell you frankly that it really frosts me that the people who
are passing on the claims on whether to go or not go with them are the
very same BIA representatives who told us, with straight faces, that
there were six claims for the State of California: they had been
through all the records; and they had identified all the claims: and as
a result, we did not need any extension; we did not need any other
funding; and, frankly, they did not need us very much,

My researchers and I were looked at almost consistently as interlop-
ers who were there to uncover a malfeasance that had been done. We
received very little cooperation. Formally it was there: there were
letters on file saying, “Give them every piece of cooperation,” but, in
fact, we were subject to petty harassment, inadequate facilities; we
only learned of two incredibly useful documents that would have re-
vealed a lot of major claims the last week of our program. When I
asked why we were not told about it, we were told. “You didn’t ask.”

We found out that there is a list of appraisals done by the BTA on
each piece of land every time a trespass complaint had come into them
for tll'w. last 40 years; there is an actual log of those appraisals. We
never saw it; we made two efforts to see it. One time a fellow was out
to Iunch ; the other time he said he did not have time for us, and then
our project was over.

We also found that there was a list of 300 terminated rights-of-way
which we did not locate or did not know about again until the last
week. We never had a chance to look at them. T will bet you that at
least 10 percent of those rights-of-way were terminated because they
were illegal.

We are not talking about nickel-and-dime claims here, T think some
of them are in the range of $500,000 to $1 million each. and I can
tell you, as a private attorney, I could make enough to retire on at 10
percent of the action that could be gotten down there. But the huge
mvestigation costs preliminary to filing claims would discourage
almost all private practitioners.
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The problem is that there is no incentive for the government to
prosecute. The BIA would be making a strong case of malfeasance
against itself if it comes up with claims. That is why I am especially
interested in making sure that it is an independent agency that does
this work, and not in 2 months as we had. You need at least 18 months
to 2 years to really get rolling. You have to find the contacts; you have
to find the dirt.

We found a BIA employee who had quit and knew about where all
the secrets were. We got to that fellow, but by the time we ran every-
thing down, it was time to get our files into the very same agency that
had failed to take action in the first place. I think that is a shocking
situation, and, frankly, what I heard this morning sounded very much
like a whitewash; in other words, “We spent this money ; we called in
CILS; we did everything we could ; and the problem is taken care of.”
Well, I refuse to be part of a whitewash. The job that I did, I felt, was
totally inadequate, ridiculously superficial, and in my private practice
I would be ashamed to recommend action to a client on the basis of the
kind of investigation that we were forced to do.

Lf 2415 is not extended and is not extended with adequate funds, it
will mean that once again the Indians are made to suffer because of
(Government incompetence and inertia.

Then the phrase, “2415” will be added to the long litany of legal
euphemisms which are used to part the Indians from their land. I
think that enough is enough and that this is the committee to put
a stop to this sort of thing and make sure the Indians get what is due
to them. The land is not theirs any more; the least they are entitled
to is the money that is due them.

Thank you for listening.

Senator Mercuer. Very good. Very good. You made excellent
points,

Mr. Friepaan. Cynthia Davenport.

Ms. Davexporr. 1 will try to be brief.

My name is Cynthia Davenport, and T am an attorney at Evergreen
Legal Services and its native American project in Washington State.
We provide services to both Indian tribes and individuals throughout
the State.

In early spring of this year the Indian Advisory Board to Ever-
green decided that one of the priorities of the three attorneys in our
office should be work on 2415 claims. Unlike the other people that have
been talking today, we did not have a contract with the Bureau to
identify and document claims. The most, important ramification of
this is that we did not thereby have access to the files of the Bureau
to systematically research them for possible claims. We had to rely on
the individual tribal members and tribes to tell us what, they thought
their claims were. We then went to the Bureau and tried to locate
the documentation for the claims in their files.

The obvious disadvantage to this procedure is that there are a lot
of valid claims which went undiscovered.

Despite the limitations inherent in this type of procedure, we were
able to uncover quite a variety of claims, including trespasses of
various sorts, invalid rights-of-ways, and riprapping of streams which

caused trust lands to be washed away.
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I think it is important for the committee, as it considers an extension
of the statute, to understand the nature and types of claims that we are
talking about. As an example, in northwestern Washington there are a
number of public domain allotments which are off the reservations, In
one pm'ticru]]ur case, there is a railroad which runs across some of these
allotments, cutting them in half. The validity of the railroad’s right-
of-way is in question, but more importantly to the individual land-
owners involved, the railroad has been denying them access across the
railroad tracks to the other part of their land. The railroad does this
by requiring that the crossing be built according to railroad standards,
that the Indian landowner himself must pay for these crossings. Often
this runs into several hundred dollars, and the individuals obviously
do not have the money. The Indian landowners is also required to pay
for railroad insurance,

It is this type of claim that we are talking about many times.

The other panelists have expressed their frustration with the 2415
process; our frustration has been equally complete. I would like to
illustrate with one particularly frustrating catch-22 type of example.
There are computer printouts available, at least in the Portland area
office of the BIA, of the title status reports of each parcel of trust land.
These are very helpful in beginning research and investigation because
they can pinpoint any questionable transaction regarding these trust
lands; it gives you a good starting point.

In September or October of 1978, these land statute records from
the Portland area office computer were unavailable because they were
being transferred to a computer in Albuquerque; for that reason, we
do not know, and we never found out. Once the records were put into
the computer in Albuquerque, we were still not able to get them Lecause,
we were told, there was no computer printout paper available for the
computer,

For one reason, also unknown to us, the Bureau then tried to transfer
the records to a computer in Florida. Unfortunately, that computer
does not speak the same language as the one in Albuquerque, and the
rest of the time has been spent trying to translate from one lan uage
to the other. By May of this year the records were still not available.

Another very serious problem that we are facing in our area is a local
U.S. attorney’s office which appears not to be very interested in these
Lypes of claims. I had a telephone conversation with the person in
that office who will be responsible for reviewing the claims submitted
by the Solicitor’s office, and he stated to me that, “frankly, these cases
do not have a hell of a lot of sex appeal.”

Senator Mercuer. Excuse me just a minute, Cynthia. I have been
reading ahead of your testimony; and I noted that point before you
reached it—about a U.S. attorney not being interested in 2415, and I
think that is not peculiar to any area; I think that is the rule. No U.S.
attorney is going to be interested in one of these cases unless he is told
by the Department of Justice to pay some attention to it.

You can tell me if any of you know when the Justice Department
has told a U.S. attorney, where you are practicing, to get busy on a
2415 case. Do you know of any, any of you? They have to be sereened,
do they not, by Justice, and then maybe the U.S. attorney is brought
in,
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Ms. Davenporr. No, sir. There are some claims which go directly
from the Solicitor’s office in the area to the local U.S. attorney.

Senator MerLcHER. To a U.S. attorney ¢

Ms. Davenporr. Yes, sir.

Senator MELcHER. I mean a U.S. attorney in the district ?

Mr. Brecuer. We were told today informally that claims under
$40,000 go directly to the U.S. attorney.

Ms. Davexport. There is a Justice Department manual which spe-
cifies that certain cases go directly to the local U.S. attorney.

Senator MercaEr. Yes; but they are not going out and digging
them up, are they?

Mr. Brecuer. They are not even prosecuting them when they are
handed to them.

Senator Mercuer. I am just getting to the first point. I thought
that was your first point, Cynthia. They are not busy looking for
them.

Mr. Friepman. They are not digging them up; they are burying
them.

Senator MeLcuER. Pardon me ¢

Mr. Friepmaxn, They are burying them,

Ms. Daveseorr. My point is that it is very difficult to get a claim
filed. The local U.S. attorneys review the cases which are given to
them by the local Solicitor, and if they are not very interested in
them, or if there is any difficulty at all with them, they are going to
reject them. or not prosecute them vigorously.

Senator MeLcaer. There is one other point, and that is that the
Solicitor’s offices are often waiting until the last moment to tell an
Indian claimant that a particular claim will not be filed. Tt is a very
valid point if they wait for the last 90 days or even the last 4 or 5
months of a deadline and it is not going to be filed : What is a claim-
ant supposed to do?

Joe, T do not know how your calendar is, but most practicing at-
lorneys cannot stop whatever they are doing and just pick up and
say, “Oh, you only have 90 days or 60 days left; this will take pri-
ority over all the rest of my clients.” T do not think that happens,
does it?

Mr. Brecuer. No, sir.

Senator Mercuer. It cannot happen.

Ms. Davenporr. There is also the question of whether they would
even be able to get into court.

Senator MercuEg. In that timeframe?

Ms. Davexrorr. Whether the applicable statute would already have
run, or whether they could meet the jurisdictional amount to get into
Federal court.

Senator MeLcner. T am going to gavel you. T hope you do not mind.
This is very excellent testimony; you have made some very good
points.

To he fair to the rest of you, we will get right on to George Good-
win, director of claims, Minnesota Chippewa Tribe.

Thank you all very much.

George.
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STATEMENT OF GEORGE GOODWIN, EXECUTIVE DIRECTOR, MINNE-
SOTA CHIPPEWA TRIBE, ACCOMPANIED BY CRAIG COBE, PROJ-
ECT DIRECTOR, CLAIMS RESEARCH UNIT

Mr. Goopwin. My name 1s George (Goodwin. For the record, I am
the executive director of the Minnesota Chippewa Tribe.

Senator MerLcuer., We have your prepared testimony, (George.
Without objection, it will be included in the record at this point.

[The prepared statement of Mr. Goodwin follows:]
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STATEMENT OF GEORGE GOODWIN, EXECUTIVE DIRECTOR
MINNESOTA CHIPPEWA TRIBE
HEARINGS BEFORE THE SELECT COMMITTEE ON INDIAN AFFAIRS
UNITED STATES SENATE
December 17, 1979

Mr. Chairman, and members of the Committee, my name is George Goodwin,
and I am the Executive Director of the Minnesota Chippewa Tribe. I

am accompanied by Mr. Craig Cobe, who is the project director of our

& 2415-claims investigations. We welcome this opportunity to testify

at these oversight hearings on the Statute of Limitations.

The Minnesota Chippewa Tribe has 30,000 members, which makes
it one of the Nation's largest tribes. It occupies six reservations:
Fond du Lac, Grand Portage, Leech Lake, Mille Lacs, Nett Lake, and
White Earth. Most of our land is allotted. Chippewa lands have been
improperly acquired through deeds or patents based on tax forfeiture
or adverse possession while allotments were still in trust or re-
stricted status. Land has been acquired without the consent of all
the beneficial owners or the approval of the Bureau of Indian Affairs.
Trespass on Chippewa land has included unauthorized use for grazing;
raising crops; cutting timber; harvesting wild rice; hunting and
fishing; mining and quarrying; and rights-of-way for roads and utility
lines, Most of these abuses took place before 1966.

The Minnesota Chippewa Tribe supports extension of the Statute.
April 1, 1980 is the deadline for the United States to file damage
actions on behalf of Indian tribes and Indian individuals with allot-
ted trust land for trespass that occurred prior to 1966. Unless the
deadline is extended, most of our claims will not be filed and hun-

dreds, if not thousands, of Chippewas will suffer for it. Few can
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afford the expenses of litigation on their own behalf to overcome
the failures of the United States as trustee.

When the Congress enacted P:L. 95-103 in August 1977, which
granted an extension to April 1, 1980, it could not be aware of.the
numoer of potential claims that would arise once investigation of
the claims was begun in a comprehensive and thorough manner. 'Most
of these were not "new" claims, but old, persistent claims that
had never been properly researched by the BIA so that they could
be referred to the Solicitor's 0ffice and then to the Department of
Justice. '

loreover, with respect to the Minnesota Chippewa Tribe, a
1977 decision of the Minnesota Supreme Court in the Clapp Amendment
:ases greatly broadened the scope of.our claims, the impact of which
the Congress could not anticipate. The Clapp Amendment, enacted by

; hod Leam intraprefed fes mawy Yearo 2 Jjﬂ&
Congress in 1906,/statedl that trust patents issued to mixed-blood

White Earth Chippewas were automatically converted to fee patents
t PI y P

k x 2
and/subjected the land to taxation. However, in State of Minnesota

v. Zay Zah, the Court ruled that the Chippewas had a constitutionally
protected right to maintain the trust and nontaxable status of their
allotments for the term of years set forth in the trust patents.
Allotments with unexpired trust periods were continued in trust status
indefinitely by the Indian Reorganization Act of 1934%. This decision
added greatly to the number of allotments that require investigation,
For the past 20 months the Minnesota Chippewa Tribe has been
conducting inténsive and comprehensive research into trespass claims.
Its research is financed by a contract with the BIA under P.L. 93-638.

As a result of our investigations and in the new light of the Zay Zah

-2
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decision, we identified more than 8,000 allotments which might be
subject to trespass claims. Owing to staffing and time constraints,

we have been able to examine closely only 3,000 of these--well under

half. In most of these cases "1t Ado _{f.z:--_vf_ ele )-mfu A'f# fﬁf"-&

43 no Aseis l{-ﬂ /ff"‘zéﬂ-, —/~, #!

ga»;ﬂn.<fkevﬁrtne1v¢,, out of these 3,000 allotments tMere remain
ifG Lactive cases involving 32-40,000 acres of land. The Solicitor's
Office has referred 62 of these to the Department of Justice and
has the rest under review.

On the basis of our experience, we would project that »
thorough examination of the more than 5,000 zllotments which we have
not yet been able to research carefully would result in an additional
760 active trespass cases, involving several more tens of thousands
of acres of land. If the deadline is not extended, most of these
claims will not be filed; and, in the rush to meet the deadline, some
claims that would not be filed, given adeguate research time, wil
be filed--causing unintentioned hardship to non-Indian landowners
who will ultimately prove to have good title. WNany of our non-Indian
neighbors support us in seeking the extension. We estimate it will
take an additional 3-3 1/2 years to complete the work before us.

With more funds for staff the time could be shortened.

Mr. Chairman, I have emphasized damage claims for trespass
in my testimony. This is because less than 3% of the Chippewa cases
that are under consideration for litigation involve breach of con-

tract. We urge thag the Statute be extended for breach-of-contract

———
cases as well.

e,
We recognize that this matter has been before the Congress

-3~




for a long time. if the
Jure by the United States to file

deadline would it f constitute a breach of trus

to the Office of the Field Solicitor, Twin Cities, Minn

recent Court deci

591F. 2d 0 (Ct. Cl. 1979) "provides ear authority for allottees

their heirs to claim damages in the event the Bureau [of In

pursue as completely and thoroughly as
investigation procedure and recover all
age cla ‘or the benefit of allottees or their heirs.

tached. )

We believe that extending the deadline will shorten the
time these claims will trouble the Federal Government, third parties,
and it will lessen the financial and human cos

Thank you for 3 opportunity to testify.
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Mr. Goopwin. With me is Craig Cobe, the project director of our
claims research unit with the tribe.

In the interests of brevity, I would like to make a couple of points.
One, we dealt with the nuts and bolts of the research at the tribal level
through a contract with the Bureau. Craig has been working on this
project now for approximately 20 months altogether.

We definitely favor an extension of the statute primarily because
of the volume of work that we see is needed to get our work done before
1t is even submitted to the Solicitor and on to the Justice Department.

We have in our six reservations which compromise the Minnesota
Chippewa Tribe some 8,000 allotments. During the course of the re-
search, we have been able to research some 3,000 of those allotments.
Craig will give you more details on some of the statistics. But I think
what we are finding is that there are many old claims—not new claims.
There was some concern that we are digging up new claims by extend-
ing the statute. But these are old claims that have been listed on the
books for a number of years.

We have had numerous Indian people come to us and say, “That road
is built across my grandfather’s allotment ; he was never compensated
for it,” and, sure enough, if we check into these records, we find that
out.

The other point I would like to make is, through our research, if al-
lowed to be extended, we can clear up any unclouded title issues. We
have a great number of clouded title issues within the remaining 5,000
or 50 alﬁatments people may have title to. We feel that if we are allowed
to continue the research, with adequate resources and adequate time
extension on the statute, we can clear up these titles, many of which
are in non-Indian ownership right now.

Additionally, we have had a case come up in Minnesota called the
State of Minnesota v. Zazaw which was decided in the State supreme
court. This dealt with the taxation of an Indian allotment which fur-
ther complicated our research and required that we do additional work.

These kinds of things were not projected in our initial undertaking
of the research project, and we suspect that those kinds of things will
be coming up in the future. }

We have discovered old age assistance liens taken on Indian allot-
ments, and some of these are also part of research that we are sub-
mitting to the Solicitor.

In the case of brevity, T would like to have Mr. Cobe cite some of
the statistical data that we have pulled together and have that also
cited for the record.

Senator MeLcrer. Mr, Cobe ¢

Mr. Cose. Mr. Chairman, most of our statistical data you will find
in the package that we submitted. These are percentages. Most of what
I have prepared is the fact that we have investigated 3,000 allotments.

Senator MerLcier. Have you given us those data ?

Mr. Cope. Yes; they have been given to you. It is in the prepared
statement.

Senator Mercuer. All right. Please go ahead, Mr. Cobe.

Mr. Cose. There are 8,111 allotments comprised in the Minnesota
Chippewa Tribal Reservations. We have covered 3,000 of those allot-
ments in our investigation. The efforts we have made and the research
techniques we have developed were developed with a great deal of
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assistance from the field solicitor at Fort Snelling and Twin Cities
and the Minnesota agency of the Bureau of Indian Affairs. To our
knowledge, the intense research born of these efforts is nationally
unsur pawml

Regardless of the fact that research in Minnesota has been great,
we have been slowed and h: ampered in the research effort. We would
like to point out that Congress, even though they have extended the
statute twice, failed to make sure the Bureau was supplied with ade-
guate funds. It was not until the last month of 1978 that the Minnesota
agency received funds specifically for 28 U.S.C. 2415.

In the past year, we have been operating on $200,000, from which
we have employed eight full-time people, and during the summer we
have retained as many as 18 to 20 temporary researc Iu-l 8.

To insure the committee that the researchers and my staff do an
accurate job, we will be submitting for the record our research plan
and the documents we have found that we need to complete a case.

Senator Mercuer. Without objection, they will be included in the
record at this point,

[The pu-]mlml statement and related material follow. Testimony re-
sumes on p. 220.]
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Today we are here to bring to this committees attention, our statist

sults which you will find within the enclosure But, more important, we are here

to testify to the considerations that are essential in order to complete the in-

vestigation called for by the Statute of Limitations.

The efforts we have made, and research techniques that we have deve

were developed with a great deal of assistance from the Field Sclicitor at Fort

Snelling in the Twin Cities and the Minnesota Agency of the Bureau of Indian

To our knowledge, the intense research born of the combined efforts of

these agencies is unsurpassed when compared nationally,

Regardless of the fact that the research in Minnesota has been comparatively

successful, there are factors which have slowed and hampered research efforts.

We would

like to point out that Congress, even though they extended this

Statute two times, failed to make sure the Bureau supplied funds for the investi-

gation. It was not until the st month of 1978 that the Minnesota Agency received

funds specifically for the 28 U.5.C. 82415 Statute of Limitations investigation.

We have received §200,000.00 in which we have employed eight (8) full-time

staff, and were supplemented by ten (10) temporary earchers during the summer

months. To assure the committee that our research i orough we will be submitting

for record, an outline of our research methods. We would also like to point out

that our researchers are familiar with the land they are researching and the Indian

people they are dealing with. Also, their primary function is to research trus

land discrepancies that would apply to the Statute of Limitation.
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have a better understanding of the nature of Indian trust land and the pr

needed to make that land marketable.
We believe that the research technig

nationally. The committee would be able see results gu the

investigation would not be imaginary. Eve month statistic mpiled and

after six (6) months, the. be reviewed. Using the review we would

ct. If that projecting were to show that the work could e done in the

amount of time alloted, using tho same resources used the fi ix (6) mx

then the resources would have to be beefed up,

order to shorten the time

The testimony you have ard describes the problems, inadequa fune

cooperation from all agenc and lack of personnel. We agree

problems, but, we also eére is a problem are none.

With no authority other than our own, we have contacted the various governme

agencies in Washington, Abe deen, Kansas, and Minneapolis, not to forge the

Minnesota Agency in Cass Lake. Over the past year and a half, after using these

contacts, we have arch don

Gentlemen of the Select Committee on Indian Affairs, what we are saying

that there is an end in that can be used

problem. Neither the Bureau nor the government had ever set down a procedure.

when we started one and a half years ago, we experimented and came up with cne.

* procedure has had to be refined now and then, but i work

» feel that after recognizing that a working procedure has been established,

that allowing the Statute to run without an extension would be an injus and

fair to the individual Indian that the Statute w to originally be would

like to continue our research rather than have the Bureau of Indian | rs make an

initial attempt since they have shown a lack of procedure and progr

This is the reason we would like to have the Statute of Limitations extended,

that we may have an opportunity to bring claims on behalf of our ople who have







DOING ENTS TO SALE

Allotmer
Allottee’ s
Legal descripei
County where la
Date the allotmen
Date the Trust Patent issued
Date of Sale

-=this information is taken off the A & E cards and the sale cards.

List the heirs tc

--the sales fold

nd at the time of sale.

r tract of Probate, which shows the
history of people who he interest in the tract. It is the
ultimate deter: ition of heirship at the time of sale. However,
at times it is inc . (Eg. - an heir dies prior to sale, his
heirs are probated prior to sale, and new heirs are not con-
sidered in the sale) Therefore, at tim it may be necessary to re-
check probate determinations to make sure the list of heirs is
correct. This ¢ be do Ly checking the back of the A & E cards
or better yet, (but more time consuming), going and checking the
probates of the deceased hei up to time of sale.
Note*** The actual probates are found in the

of each Indian.

individual files
For Indians who were allotted land,
go to the Leech Lake or White Farth files. For Indians
who were not allotted land, go to the 006 files, or

I & H cards.

Check the birth and death dates of each of the heirs.

-~this is important in determining if an heir was actually dead at
time of sale, or if he was a minor. Theo significance of being a
minor will be explained later.

-=Birth and death dates can be found on A & E card, I & H card, or files.
Check If "consents to sale of inherited lands" were sent to all heirs.
==there is usually a form letter in the sales folder which begins,
"We are enclosing a form, “Consent to sale of Inherited Lands,'" and
is signed by the Superintendent. This is a form sent to the heir
with a consent to sale form to determine if the heir is interested
in selling his interest in the land. n the form enclosed in the

sales folder there is often a list of the heirs to whom consents were
mailed.

5) Check if any of the heirs made "Application for Fee Patent or for sale

of Indian Land.”
--this is a request whereby one or more of the heirs makes a request

bids, appraise th

e land, and make other determinations prior to sale.
It does not authorize the agency to actually sell the land.
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Check if all the heirs consented to the sale.

==All the heirs must have ¢ ted to the sale before the sale is
sent to the Director for approval, in crder that the sale be valid.
Very often, the land was sold if there was a majority consent,
or even if only one heir consented. This would render the sale
defective.

==to check if all the heirs consented, check the consents to sale.
These forms are enclosed in the sales folder and are signed by the
heir. Usually, only copies of the actual consents are in the sales
folder.

Also check Letter of Transmittal. This is a letter from the Super-
intendent to the Area Office which recommends sale sent to the Area
Office. On it is summary of the number of heirs, if all were noti-
fied about the sale, the number of heirs that consented, if minors
or incompetents were involved, etc.

==There are several issues involved in examining consents to sale.
Some of them are:
=each of consent by all the heirs; phony consents
~consents received after the sale are not valid
-failure to contact heirs that were known or should have been known
-if a minor was involved. A minor in these cases is an heir who
was under 21 years of age at time of the consent. A minor could
not consent on his own. Only a court appointed guardian could
consent for a minor. To be a valid consent by a guardian for a
minor, there must be:
*A court order establishing the person as guardian of the minor
*A court order allowing the guardian to sell the land
Note*** Check 006 files for evidence of guardianship. If there
is none there, it will have to be checked out at the
County Courthouse.

==In the absence of either of these two court orders, the guardians

consent is not valid.
=Incompetency. If an heir was found to be incompetent, his consent
was not necessary. However, often it seems an heir is declared
incompetent for no apparent reason. There is little evidence of
incompetency in the files, but note it. Often, an heir is de-
clared incompetent in one sale and not in another.
-Nonresponse does not operate as consent, but lack of objection
is not express consent.

Check Certificate of Appraisement

--This is a form in the sales folder appraising the valuve of the land.
Make a comment if it looks suspect fex. B0 acres of timber land

SCa4u IOr vdud.JdU, appraldcd is mge by the purchasor). e 8

reference to it if it's not in the folder.

Check Journal Voucher

=~This is a form which lists the heirs and sets out the amount of
money paid to each from the proceeds of the sale. The proceeds
should go only to the heirs, except that probate fees and sales
costs may be taken out of the proceeds. The proceeds should go for
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no ether purpose than to pay probate fees and the heirs. Proceeds
could not be used to satisfy 0ld Age Assistance liens or any other
liens, but often were.

9) Check the Conveying Instrume
--the kinds of conveying instrumant were:

1. Fee Patent issued to the purchaser. This is okay only if all
the heirs consented.

2. Order Transferring Inherited Interests to the purchaser. This
is okay only if all the heirs consented, and was often used
when all the consents were not obtained.

Deed to Restricted Indisn Land. This is a conveying document
from the heir to the purchaser. All of the heirs had to sign

a deed in order that it be valid. Also, note that a deed Super
cedes consent. That is, if an heir signed a deed, it operates .
consent and therefore it 1s not necessary that he also sign

@ consent to sale form.

10) check other documents alluding to sale
-=successful bids by purchaser
==report on sale
=-any correspondences alluding to the sale, etc.

11) Write a narrative explaining your findings and whether you believe the
sale to be valid or whether you believe that there is enough wrong with
the file to warrant a claim.

Copies should be made of the following, and if they are missing from
the files, make notes of that.

1. Copy of letter tc heirs soliciting their consent, this usually has
a list of heirs indicating to whom consents were sent and if
consents were sent in.

2. Letter of Transmittal

3. Abstract of Probate, Summary of Heirs

4. Application(s) for Fee Patent or Sale of Indian Lands.

5. Consents to sale

6. Certificate of Appraisement

7. Successful Bids

8. Report on Sale

9. Conveying Insruments (Fee Patent or Receipt of Fee Patent, Deeds,
Order Transferring Inherited Interests)

10. Journal Voucher
11. Any other relevant documents or correspondences.

Keep a list of incompetents and a list of minors and their proported
guardians so that those can be checked out.

Keep a list of consents. That is, where it seems important to get a
copy of the actual consent, keep a list so as to facilitate the making
of request for the consent.




15) Send for missing doci

Request copy of Trust Patent

*If there is any evidence of cocllusion between the agency and the
purchaser, make a note of it in the narrative.

eg. =bids just above the appraised value of the land
=recommendations by t !

that the purchaser adjust his bid
-and almost anyt

bly imaginable.

317
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§2415 CLAIMS INVESTIGATION

Part A. Issues for Jowveetigation
A ——

I. Unauthorized Use. The following types of unauthorized uses, if they took
Place prior to 1966, may constitute clafms:

X, Placing a structure on the property. This includes summer homes,
barns, garages, chicken coops, duck blinds, or any other building,
and lecs permanent structures, too, such as ice houses which may be
pulled off a lake onto trust or restricted property when not in use.
It also includes non-buildings--fences, drain tlles, etc. The build-
ing, fence, etc. need not be entirely on the land--only a few inches
is a trespass, 1f you are sure where the boundary is.

2. Grazing. Cattle are the most common, but sheep, goats, etc. should
‘be watched for. Grazing trespasses are frequently accompanied by other
types of trespasses, such as placing of fences, destroying fences already
in place, and even raising of forage crops.

~37" Raising crops. Using trust or restricted lands for the raising and
harvesting of crops of any kind 1s a trespass. This includes cran~
berry bogs, rice paddies, Chrirtmas trees, raising forage crops for
pasture animals--anything, ir addition to the more traditional Crops.
Again, the entire parcel need not be so utilized. If just a corner is
used, it 1s still a trespass.

h’ff”ﬁarvetting natural growth. This includes harvesting wild rice, wild

berries, hay or other wild growth, as well as cutting timber, collect-
ing felled timber or even firewood.

’Sfaﬂienoval of natural resources. Mining, quarrying sand, gravel or stone,
etc. would be trespasses. While there may be an instance or two where
large operations took place on a tract, it is more likely that these would
take the form of spill-overs to trust or restricted properties from
adjacent fee tracts.

Rights of way. Roads, even though they may have been used for 50 or 100
years, are nevertheless trespassory if easements were never granted. Like-
wise telephone lines, electrical lines, pipelines, sewers, etc. In some
areas electrical and telephone lines have been placed within valid county
or state road rights of way. These may, nevertheless, be in trespass
unless a separate easement has been granted to the utility company. On
tracts which have been reacquired in trust, there may be valid easements
vhich were acquired during the time when the land was not in trust even

though the Bure.u records do not reflecr them.

Hunting, fishing or trapping. In additifon to censtituting a criminal wviola-
tion, hunting, fishing or trapping on trust or restricted lands without
permission is trespass. These would be very difficult to establish, how-
ever, so it is unlikely that any old cases of this type will be located.
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Dam;se to Property, Damage to real property or personal property which
occurred prior to 1966 may be actionable.

1. Fires. Fires, whether set on the property or set elsewhere and allowed
to burn onto the property are trespassory if a human agent can be estab-
lished as the cause. Flres caused by lightning of other "acts of God"
are not actionable.

2, Flooding. Flooding, like fires, is actionable if someone caused it--
by damming a stream, by draining adjacent land onto trust or restricted
lands, by changing the configuration of adjacent land so that water backs
up onto trust or restricted lands. It is not actionable unless someone
tock a specific course of action which resulted in the flooding.

3. Excavating, dredging or filling. This includes depositing fill in marshes,
lakes, rivers, etc. or anywhere else on the land, or the deposit of any-
thing--garbage, used cars, refuse of any kind. Excavating areas or dredg-
ing soil from marshes, rivers, streams or lakes is actionable, including
construction of drainage ditches or canals.

4. Damage to structures or personal property. This includes fires, floods,
vandalism, using personal property, such as machinery or equipment, in an
improper or unauthorized manner resulting in more rapid depreciation than
otherwise would occur.

Debts. Money which was due or became owing before 1966 may constitute a claim.

1. Fees, rentals or payments due on contracts. This includes rents not paid
for lease of trust or restricted lands, fees for other types of land use,
crop share payments, timber fees, mineral royalties--any payments specified
in contracts of any kind. It also includes purchase consideration for
trust or restricted property sold, if all or part of the purchase price was
not received. Amounts paid from the proceeds of sale to third persons in
satisfaction of liens, such as 01d Age Assistance Liens, when the liens
never validly attached to the lands, should be considered. The Departmental
position is currently that such amounts are not recoverable, though this is
presently being reconsidered.

2. Contract breach. Damages for failure to perform the terms of any lease,
contract or agreement, for doing or causing to be done any acts prohibited
by a lease, contract or agreement, or misperforming any such obligatiom
should be recovered. The terms of the document itself may spell out the
amounts of money due in the event of breach. If not, the amount will need
to be determined by what the actual damage or loss was.

Rolding or Claiming Title Through Improper Acquisitions. The following
methods of acquiring title to trust lands are improper and, in many cases the
title te the lends can be recoversd. TFacovery of lands will not be
barred in 19 but claims can be mide for prew i the shtful ovners from
occupying the land, and these claims will be barred if not filed prior to 1980.
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deeds improperly issued while the allotment was still {n trust or

restricted status following:

a.

Forced fee patent. Where fee patents were issued to allottees or
heirs without application and prior to expiration of the trust
period, and the lands were then taxed and forfeited, In order to be
actionable, the original trust period must extend or have

been extended beyond June 18, 1934, and the allottee must never
have sald the land. The lands need to be recovered as well as
damages. Any of the previously listed types of uses or damages may
be fnvolved as well and should be explored. In the event the trust
period expired prior to 1934, damages could still be involved for
the period of trust.

Clapp Amendment and determination of mixed blood status, This is
applicable to the White Carth Reservation only, referring to allot-
ments to mixed blood Chippewas who received trust patents, did not
sell their lands, but the lands were nevertheless taxed and forfeited.
In order to recover the land as well as damages, the period of trust
must have been extended beyond 1934, though trespass damages would be
recoverable to the extent of the trust period even 1if the trust period
expired.

Ineffective certificate of competency. Certificates of competency
wvhich were not effective did not lift the restrictions on alienation,
and the allotments should be treated as though the certificates had
never been issued. Again, in order to recover the land, the period

of restrictions must extend or have been extended beyond June 18, 1934,
and the lands must not have been sold by the allottee or his heirs.

The following certificates were ineffective:

(1) Certificate to a person deceased on the date of issuance.

(11) Certificate issued with a deferred effective date (30 days
from issvance or upon recording in the county where the land
is located or 30 days after recording) where the person died
prior to the effective date.

(111) Certificate for which there was no application,

d.

ok
the

restricted period has sin

None of the above. Where there was no forced fee patent, ineffective
certificate of competency or Clapp Amendment application, but the land
nevertheless was taxed and forfeited, and the trust or restricced period
is still in effect, the land must be recovered in addition to use and
damage recovery. Use and damage recovery is still appropriate for the
period of trust or restrictions even though it may have expired.

rproved deed fro- the allottee or heirs. 1If a deed was executed by
sl or - Ery vestricted period without the
necessary apf ‘al, the land should be recovered unless the trust or

*%pited. 1In any event, damages should be

recovered for use during the trust or restricted period however extensive.
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Deed or a state quiet title action based on alledged adverse ‘possession
while the land was in trust or restricted status. A deed or quiet title
action based on adverse possession of an allotment after one of the
three ineffective methods of terminating the trust or restrictions--or
of allotted or tribal land while the period of trust or restrictioms
clearly existed--has no more validity than a tax forfeiture, and the
discussion of Section 1V(1) above applies here equally.

Deed or patent from the United States without consent of all beneficial
owners. Since 1934, deeds by the United States of allotted lands without
full consent of all beneficial owners are not effective on reservations

to which the Indian Reorg ation Act applies, though it is not clear
whether they are ineffect in toto or only as to those undivided interests
for which consent was not obtained. In the latter case, title should be
recovered of fractional undivided interests, though damages could probably
only be recovered for waste or for fractional shares of income, in the
event the property produced income. In the former case, full title should
be recovered plus use and occupancy damages. The question is currently
pending resoclution in the Solicitor's Office.

Swamp land or school land selections 1llegally or erroneously made. Title
to state selections for school lands and swamp lands has already been
litigated on some reservations. On those wnere it has not, the validity
of these selections must be determined, and if invalid, the lands plus
damages must be recovered.

Part B. Factual Data Necessary for Submitting § 2415 Claims.

1. For each and every land related claim, including contract breach claims where
the contract involved use of land or personal property located on land, the
following will be necessary:

1. Land description.

2. Title history from Bureau records, including applicable treaties and any
of the following which exist: trust patent, restricted fee patent, fee
patent, certificate of competency, application for fee patent or certificate
of competency, deeds, leases, easements. To the extent possible, copies of
relevant documents must be provided. At a bare minimum, precise dates,
names and a conclse description of the documents must be provided.

Title history from county records, preferably by means of an abstract,
unless the trespass is in the nature of a boundary encroachment, in which
case an abstract on the adjacent parcel in the direction of the encroach
ment should be provided. This need only extend back to the date of the
initial trespass.

Specific date or aates on which trespass took place.

Kames and addresses of all persons thought to be responsible for the
trespass.
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Kames and addresses of all persons thought to have witnessed all or any
portion of the trespass, including the investigator.

Educated guess as to the fair market value of the portion of land used or
occupied for each year of use. A full appraisal will be needed prior to
trial, but s not necessary at the time of filing.

Educated guess as to the cost of restoring the land to its original condi-
tion. A full appraisal will be needed prior to trial, but is mnot necessary
at the time of filing.

Karrative description of the claim.

each contract claim, the following will be necessary:

Copy of the contract, lease or other agreement.

Addresses of the persons named in the contract and names and addresses
of anyone else involved.

Detail of payment or payments which were received, if any.

Copies of all correspondence, either from Bureau records or tribal or
individual records, relating to the contract and payments made thereunder.

Description, including names, addresses, dates, places, etc., of any
damage resulting from breach of the contract, including an educated
guess as to monetary value of the damage.

Narrative description of the claim.

Part C. Action Plan
I. PHASE I (To be completed by August 15, 1978)

1. Each Agency is to modify the Notice provided by the Washington Office
(attached hereto) as appropriate, for example by inserting the appropriate
Agency name and address, by deleting instructions not relevant to the
Agency and adding necessary additional information, and mail a number of
copies of the modified notice to each tribe, band or community for posting
in conspicuous places, for inclusion in appropriate newspapers and for
announcement at all tribal or other public meetings. The attached intake
form should also be modified as appropriate and a large supply provided to
each group. The tribes should be requested to maintain a supply of the
intake forms in the tribal offices, where appropriate to publish a copy of
the form in newspapers, and to distribute them at public meetings. It
should be stres in the cover letter to the tribes that the forms must
be received by the Agency no later than December 1, 1978.
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Agency personnel, using existing Agency data and any additional data
readily available from the Title Plant, are to complete a land status

map for each reservation (for large or scattered reservations, this may

be in several sheets) showing the location of each and every pilece of

land currently held in trust or restricted status, either for the tribe or
for individual Indians. Superimposed on the land status map should be all
validly existing rights-of-way for roads, electrical or telephone utiliey
lines, pipelines, or other easements validly acquired or granted.

Contemporaneously with preparation of the land status map, Agency personnel
should prepare, for each tract of land which is currently held in trust
or restricted status, two forms:

a. DI-7 or similar form, which is a blank diagram of a section of
land. On this form should be drawvn a diagram of the tract of
land with the validly existing rights-of-way or easements included.
The land description should be included on the form, along with an
indication of whether the land is in trust status or restricted
status, and whether for a tribe or an individual. If it is an
allotment, the allottee's name and number should be included. At
the bottom of the form provide additional information about the
rights-of-way, such as to whom it was issued, what kind it is
and when it was granted. Also indicate if it was granted by Act
of Congress.

Physical Investigation Form, which should be completed only to

the extent of listing the land description, whether it is held

in trust status or restricted status, for whom, and again, 1f

it is an allotment, the name and number &f the allottee. The
validly existing rights-of-way should be listed on the form,

and also the validly existing use rights. This includes any
currently outstanding leases or permits, the date of entering

into the lease and its expiration date and a brief description

of the use which the lease or permit allows. Also should be noted
any past leases or valid uses which might still be evidenced on
the land. Examples would be current or past leases which authorized
clearing, placing structures on the land, construction of roads,
drivewvays, etc.

Appropriate Agency personnel should review reservation profiles for reserva-
tions and groups within the Agency's jurisdiction and the claims investigation
overview contained in the Field Solicitor's letter of September 7, 1977,
bearing in mind that the profiles were intended to be a starting point

rather than complete and exhaustive. Any major issue area not included

should be identified and the Area Project Leader (APL) should be provided
with a narrative description along with suggested guidelines for how the
issue should be investigated, the time and personnel required, and the

de)lars - 1 g the 4 %

stion.

The issves alrcady ntifivd in the prafiles shsuld be revieved carefully
to insure that this action plan will generate the kind of information
necessary to resolve the issues. Any proposed changes, additions or dele-
tions to the action plan should be discussed by memo, and 1f appropriate
by telephone with the APL.

56-451 0 -
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Agency personnel should begln as socon as possible providing requested
information on cases already submitted to the Area Office or Field
Solicitor's Office. A= soon as any backlog of these requests is
eliminated, these requests should be given priority and be handled

on an as-received basis. If the data has been requested by the APL,
the information should be provided to him. 1If by the Field Solicitor's
Office, it should be provided directly there with a copy to the APL.

I1. PHASE II (To be completed by December 1, 1978)

1.

The land status maps and the two sheets prepared on each trust or restricted
tract should be utilized to begin physical investigation of each tract. Any
agency personnel with the capability to locate parcels on the ground should
be freed for this purpose. Other possibilities are contracting with the
tribes, securing details of appropriate Area Office personnel, securing a
survey by the Bureau of Land Management, contracting with county or other
local surveyors, and contracting with the forestry or civil engineering
departments at local colleges and universities to give practical (but unpaid)
experience to forestry and engineering students. As each Physical Investiga-
tion Form is completed, it should be returned with the attached diagram to
the Agency.

The Agency Project Leader (AGPL) should review the Forms as they are returned,
combine the Forms with other forms or files generated through other review
processes (discussed below) and route the Form to the appropriate Agency
branch for additional information as indicated. For example, if a timber
trespass is indicated on the Form, it and whatever additional information

is included should be routed to the Forestry Branch for any additional
information which the Branch might supply and for investigation if necessary.
It is suggested that the AGPL also maintain a card file, preparing a card for
the land covered by each form of any kind which he or she receives, categor-
ized by reservation and then by land description, noting on the card which
forms have been received relating to that tract, which branch within the
Agency has been asked for additional information, and when that additional
information is expected to be received. A separate cacegory of cards should
be prepared for contract claims unrelated to lands. When the files are
ultimately sent to the APL, this also should be indicated on the card.

Review of all allotment records, ur cther land records, forestry records,

road records, contracting and property management records, and other
appropriate Agency.-records, should be begun and should be close to complete,
utilizing existing Agency personnel and any temporaries or rehired annuitants
possible. Files should be read from beginning to end looking for basically
three types of documents. 3

a. Documents relating to the title to the land which would show
that the lapd {mproperly went out of trust or restricted status
and should be claimed as still being in such status. For
example,documents which would show that an ineffective certificate
of competency was issued, that a forced fee patent was issued,
that the land was sold without consent of all beneficial owners,
etc.
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Documents, letters, memos, etc. showing that there has been
a physical trespass of some kind in the past.

Documents, letters, memos, leases, contracts, etc. showing
that there has been a breach of contract or other agreement
or that there is money due and owing a tribe or tribal member
by someone other than the United States.

When such documents are found, they should be copied, the copies placed

in a separate file, and the Records Review Form for the cover of the file
should be completed to the extent possible. The file should be reviewed

by the AGPL, the Physical Investigation Form should be placed in the file
1f it is completed already, and the necessary additional information should
be identified. If data outside the Agency is needed, it should be secured
at this point, including ordering formal surveys, purchasing abstracts,
seeking records from Mational Archives, ete. The file should then be routed
to the appropriate Agency branch, for example Forestry if a timber trespass
is indicated, for supplementation. If a card has already been prepared om
the parcel of land, the information from the Records Review Form should be
added to the card. 1f not, a card should be prepared as described above.
When all appropriate forms are in the file and all necessary information is
included, the file should be forwarded to the APL.

As Intake Forms generated by tribes or individuals are received, the lands
involved should be icentified and the card file checked to determine

whether or not a file already exists on the matter. If so, the Intake

Form should be added to the file, noted on the card, and the file should

be reviewed to insure that it covers completely the matter described on

the Intake Form. If not, further agency record checking is necessary.

If there is no card, one should be prepared and a file created to include

all Agency documents relating to the matter. As before, when all appropriate
forms are in the file and all necessary information is included, the file
should be forwarded to the APL.

ITI. PHASE I11 (To be completed by February 1, 1979)

1.

Upon receipt of files from the AGPL, the APL is to review the marerials
completely, making note of any deficiencies. An Action Plan form is to
be completed on the matter at this point. If deficiencies exist, the
supplemental material is to be requested from the appropriate office
while retaining the file in the Area Office if possible. When the files
are complete, they should be forwarded to the Field Solicitor's Office
with a request for review and possible litigation.

At a minimum, each submitted file should contain:

a. Completed Physical Investigation Form, even though it may reflect
no physical traspass.

Completed Records Review Form, which should have noted thereon
the file contents as well as other requested information. Note
particularly that an estimate of money damages must be included.
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Copies of all relevant documents showing factual data listed
in Part B of this packet.

d. 1Intake Form if one has been received.

Recessary surveys not already obtained should be identified at this
point, funds secured and the appropriate contracts issued. This may be

done either by the APL or the funds and data transferred to the Agency
and done by the AGPL.

Lands on which formal appraisals will be necessary should be identified

at this time and the appraisals requested of the Area Appraisal Branch
by the APL.

Any archive searches, review of documents in Federal Records Centers,
historical societies, museums or libraries, General Land Office data
searches, or county record searches which must be done by field personnel
rather than by simply requesting the appropriate office to provide the
data should be initiated during this phase, as the need is identified
during Phase II record reviews. These may be done by Agency personnel

or by contract with tribes or abstracters or other groups. If done by
contract, all documents collected must be provided to the Agency for
inclusion in the file.

IV. PHASE IV (To be completed by July 1, 1979)

1.

As files are received by the Field Solicitor's Office, the Fleld Solicitor
Project Leader (FSPL) is to review each and assign the cases for legal
review and preparation of litigation reports within the office. For major
cases, & case conference should be scheduled as soon as the file has been
assigned. The case conference should be attended by, at & minimum, the
FSPL, the attorney assigned to the case, the APL and the AGPL. Tribal
attorneys should also attend in appropriate cases. For cases of a type

of which there are or will be numbers of similar cases, case conferences
should be scheduled no less frequently than every two months to review

all cases of each type received by the Field Solicitor's Office at that
time. These should be similarly attended by the FSPL, attorneys involved,
the APL and AGPL and appropriate tribal attorneys. Case conferences should
be held for the purpose of reviewing the legal theories on which the
particular case or cases rest, the evidentiary material received, for
determining any additional materials necessary, and for planning strategy
and timing.

Following legal review, case conference and preparation of the litigation
report, cases will be submitted to the Office of the Solicitor, Division
of Indian Affairs Project Leader (SPL) for further processing and sub-
mission to the Department of Justice.

Any archive or record searches initiated during Phase III should be com-
pleted, the files processed through the Agency and submitted to the APL.
Necessary surveys and appraisals should be identified and requested and
the cases reviewed by the APL apd submitted to the Field Solicitor's
Office for subsequent review, case conferences and preparation of
litigation reports as above.
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If at any point in the above process it appars that there is additional data
necessary from the Title Plant, from a Federal Records Center, from the Washington
Office records or from the National Archives, the APL should be notified at once
so that the necessary materfals can be requested. The request should be as
specific as possible. Also, if it becomes apparent that there is a legal issue
which requires interpretation prior to pursuing a certain line of investigatiom,
the APL should be asked in writing to request an opinion of the Field Solicitor.
1f possible, along with the request, all documents on a case which is representa-
tive of those in which the issue has arisen should be provided as background
materials for the legal review. If legal interpretation is necessary, record
searches for cases of that particular type should cease until such time as it is
determined that the cases are legally viable and can be pursued by the Department.

Each person involved in this process should be encouraged to railse questions and
discuss problem areas with anyone else involved and should feel free to call Area
Office or Field Solicitor's Office personnel as the occasion arises. Major issues
can be scheduled for discussion at Superintendents’ meetings as well as at periodic
case conferences.
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PHYSICAL INVESTIGATION FORM (§2415)

Keservation
Land Description .
In Trust/Restricted Status for

Validly Existing Rights of Way: (Include date, type, to whom granted, and
location)

Valid Occupancy or Use Rights: (Include date of lease or permit, date of ex-
piration, type of use granted and to whom)

Nature of Land: (Check more than one if applicable)
Timber ___ Pasture Farmstead
Cultivared Fields ____ Commercial Lakeshore

Marsh or Swamp Residence Park eor Recreation
Other:

1. Is there a fence on the property? 1f so, describe the type of fence, the
length and approximate location. o

2. 1s there a8 building on the property? 1f so, describe the type of bull-

ding, the size and approximate location.

3. Is there a drainage ditch or drain tile on the land? 1f so, describe the
type, length and approximate location.

L. Are there animals grazing on the property? If so, identify the type and
number and approximate location on which they are grazing.

5. Are there cultivated crops being grown on the property? 1f so, describe

the types of crops and the extent and approximate location on which they are
being grown. _

6. Are there roads, pipes or utility lines, other than those listed above, on
the propertv? 1f so, describe the type, length and approximate location.

7. 1s there excess dirt, garbage, refuse or other material deposited on the prop-

erty? 1f so, describe the type, approximate quantity and approximate loca-
tion. b

B. 1= there any phvsical evidence that any of the structures, activities or rights
of way listed in the above questions existed on the property at any time in the
past? If so, describe as requested above and indicate the estimated time
periods when they existed and what the present evidence of them is.
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9. 1s there any evidence that timber, wild rice, other natural growth, sand,
gravel, fill, minerals, etc. have ever been removed from the property?

1f so, identify the type of materfals removed, the approximate quantity, the
approximate location from which they have been removed, and the approximate
date or dates when such removal took place.

10. 1s there any physical evidence that the property has ever been burned or
flooded? If so, describe the type of damage, the approximate area covered
by the damage and the approximate date on which the damage took place.

11. 1s there any physical evidence that any structure, fence or personal proper-
ty which is authorized to be on the land has ever been damaged or misused in
any way? 1f so, describe the property involved, the type of damage or mis-
use, and the approximate date on which the damage took place.

12 1s there any other physical evidence of use or occupancy of any kind other
than as listed in response to previous questions? If so, describe the type
of use or occupancy, the approximate area covered, the damage to the land or
structures, if any, and the approximate dates of such use or occupancy.

13. For each and every question answered yes, li{st the person or person, company
or agency responsible for the structure, activity, right of way or other damage.
including current addresses where possible.

14. For each and every question ansvered yes, list any tribal members, neigh-
bors or other persons who have knowledge of the structure, activity, right of
wvay or other damage, Including current addresses where possible.

15. Any other information you feel is relevant concerning possible claims in-
volving this property.

Kame of Person Completing Form:
Address:
Date Completed:
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RECORDS REVIEW FORM (52415)

Reservation

Land Description

In Trust/Restricted Status for

Allottee

Type of Trespass or Claim: (Describe)

List Supporting Documents:

List Title Documents:

Estimated Fair Market Value
for Each Year of Use:

Estimated Physical Damage: (Describe and Give Dollar Amount)_

Kames of Persons Responsible for Trespass:

Addresses:_

Names of Witnesses:

Addresses:

Person Completing Form:

Date of Completion:
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NOTICE

Time Limit fc ited States to File Suits to
Recover y Damapes Upon Indian Claims

Congress has enacted a statute of lisitations establishing a time
limit after which the United States is forever barred from commencing
& lavsuit to recover money davages on behalf of Indian tribes, bands or
groups of A=merican Indians or individual Indians whose lands are held in
trust or restricted status. Where the acts, transactions or occurrences
upon which the claim for money damages is based took place on or before
July 1B, 1966, the claim will be barred unless the United States files
suit prior to April 1, 1980. If the events took place after July 18, 1966,
the United States will be barred from commencing such a suit unless the
suit is filed six years and ninety days following the time the right to
sue first existed.

The statute applies to all cases where the United States has authoritv

to sue to recover money damages on behalf of an Indian tribe or individual

Indian by virtue of its trust responsibility to protect Indian property

rights. It applies to causes of action arising out of a legally wrenpful
act or omission or the breach of a contractual cbligation. 1In other words,
claims (a) for the unauthorized use of Indian promerty, (b) for the use,
occupation or alienation of Indian property under an aprecment which was
not finalized in accord with applicable rules and regulations, (c) for the
damage to Indian property in the course of using 1t, (d) for the use of

the property in 2 manner other than what was agreed upon and (3) failure

to adhere to the terms of & valid contract. To 'establish a claim subject
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to this statute, it will be necessary to define the specific Indian property

rights vhich have been dacaped and decide vhether they are protected by
federal law.

As trustee for the Indian people, the Department of the Interior wvants
to locate and process as many pre-1966 claims as possible belore the
April 1, 1980 deadline. The Department, therefore, urgently requests the
assistance of tribal organizations and individual Indians by asking that
they examine their own records and report any possible claims to their
Bureau of Indian Affairs agency or the area office.

Ve request that even if vou are uncertain as to whether a claim is
valid or is subject to the April 1, 1980 starure of limitations, vou should
still report it to your Bureau of Indian Affairs agency office or area
office and they will in turn determine with the advice of the Solicitor's
Office vhether this is a claim which the United States should file
and wvhether it is one which should be filed by April 1, 1980.

Please submit all claims by December 1, 1978. Early submission of
claims will allow the Department enough time to perform the legal analvsis,
look for all relevant facts and documents and then decide the correct

disposition of the claims.

The following discussion may help you better understand the kinds of

celaims with vhich we are concerned at this point:




TYPES OF CLAIMS BARRED BY STATUTE

A.

1 or individ
1

Dacages resulting from wrongful occupancy or use of
tribal or allotted lands. For example, occupancy of Indian
lands by a person, building, livestock, fencing, or other
improvements without lawful authority. Such cases may
arise as a result of boundary disputes, or occupancy and
use of such lands by another person who claimed owvnership
of the Indian land after those lands vere 1llegally taken
from the Indians for non-payment of state taxes, or occupancy
or use of Indian lands that were sold or leased by the
Indian owvner, but without the United States' approval of the
sale or lease.
Damages to tribal or allotted lands or natural resourcss
resulting from fire.
Damages resulting from the removal of natural resources
from tribal or allotted lands. For example, unauthorized
removal of sand, gravel, timber or other minerals.
Damages resulting from the wrongful appropriation of aor
interference with federally protected Indian water rights.

Claims for damages due to the wrongful

sion or use of tri
personal property 4f such
is protected by federal gove
Damages resulting from wrongfully depriving an Indian owner of the possession

or usc of personal property which is protected by federal lav. For example,

the wrengful removal of felled timber (logs) from Indian lands. While

3
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conversion of personal property can fall within the statute, damage

to-land and natural resources should be the focus of this effort.

C. Claies for damages due to the non-perfor
A contractual oblication rr]atmg_fo f ally
protected tribal or individual propertv. (Contract)

1. Damages vesulting from breach of a contract, for example,
use of Indian property contrary to contract provision, such
as surface damage resulting from mining operations, or use
of a right-of-way in & manner that has not been agreed to
in the contract.

Damages resulting from breach of a lease, for example, non=
payment of rent by a tenant or use of the land contrary to
lease provision.

Damages resulting from breach of a permit to use federally
protected property.

The foregoing categories and types of claims do not indicate all
claims that are subject to the statute, We must emphasize that each and
every claio will have to be evaluated by the Departoent on an individual
basis to determine if it is a valid claim, 4if 4t is a claim that should
be brought by the United States and 41f 4t is a claim that s subject to

the April 1, 1980 deadline. inally,

this statute does not applv to anv

inst the United Staies or an officer thereof.

Again, we wish to emphasize that the Department hopes to fulfill
its duty to the Indian people by the processing of all valid claims.
Because of the short time period remaining under this statute, the United
States Departwent of the Interior will be hetter able to fulfill its goal

4




il tribes give as much assistance as possible by conducting a careful
reviev of records and files within their possession, by maintaining

close contact with individual members of tribes, explaining the statute

and encouraging individuals to submit their claims at an early date and

finally, by working closely with the Bureav of Indian Affairs area and

agency offices.
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E:‘-_'l._?.: 1% f'\"'.'. F\'F‘Eﬂ _A-‘.‘ 'E E
Submit by December 1, 1978

Name:

Address:

Phone:

Tribe:

Are you an enrolled member?

Do you have a complaint sgainst another person or corporation for

their vsing your land, vater or other property such as timber, or

winerals, vithout your perzission?

Has any such person or corporation used the property, with your
permission, but in a way that has caused dazage to your property?

1f the ansver to nusber 6 or number 7 is "yes", plesse describe
your complaint:

Has sny such person or corporation used the property upon the
condition that you be paid for that use and then failed to pay you?
1f so, hov much are you owed?

Can you give & legal description of your land:

a. 1s it tribal y 8 trust allotment-
privactely owne 1

What is the allotment nuaber?

Who wak the original sllottee? What is your share? Are you
the sole owner? 1f not, who are the other owners?

11. What is the name and address of the person or corporation against whom
3 teve (his complaint?




During what year or years did these things happen?

Have you filed a complaint about this, with the B,I.A,, in the past?

Do you lease your land?- ;
<L BRI SR th. o

To whoa?

Has the lessee paid you all amounts of money that are due
under the lease agreement?
_———

If no, how much do they owe you?

Do you pay taxes on your trust allotment?
———

Has your trust allotment been taken for nonpayment of taxes?

1f so, when was it taken, by wvhom and where was the land?

ignature of person giving inlormation Signature ol person filing

out form
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Mr. Cose. We would also point out that the researchers we hire are
familiar with the area; they are familiar with the land; they are
familiar with the people that they deal with—the Indian people on
the reservations—and their primary function is researching each one
of these cases.

‘We would like it to be recognized that in the 114 years that we have
been researching, the Minnesota Chippewa Tribal Research Unit has
researched and 1dentified more cases than the Bureau of Indian Affairs
has in the 12 years prior to that in the same geological area.

If our budget is approved for fiscal year 1980, we will be able to
continue research and will be able to supply the necessary documents
and land surveys needed for the present cases.

We would like to point out that the investigation itself also has
some mutual benefits to Indians, non-Indians, and businessmen who
deal with land and land title problems every day. One, non-Indians
who hold land titles today and presently feel that they have good
title; and, if our investigations prove that they do, they will be able
to clear title and make it a marketable piece of property. Two, those
non-Indians who presently hold good title and an investigation shows
the title is questionable will be able to settle that now, as opposed to
waiting another 20 years after they improve the land and run the risk
of losing title and their improvements.

During the investigation, we believe that real estate prices will
stabilize and improve as investigation answers more questions on title.
We believe that after investigation is done, banks, loan companies,
real estate agents, and title insurance corporations will be more willing
to deal with land within the boundaries of the reservations.

The reason we would like to have the statute of limitations extended
is so that we may have the opportunity to bring claims on behalf of
our people who have lost their lands by illegal means, whose lands
have been trespassed upon, and whose timber has been cut from their
lands with no more reason than the belief that they are just ignorant
Indians who do not know what to do with their land anyway.

This responsibility to research and identify claims on behalf of in-
dividual Indians was not pursued wholeheartedly by the Bureau. We,
the Indians. the ones that this investigation was supposed to have been
done for, ask that we might have a chance to fulfill that responsibility.

If there are any questions—and we know you are pressed for time—
please ask them,

Senator Mercuer. All right. Thank you both very much, George
and Craig, for your testimony.

_ Mr. Goopwin. Mr. Chairman, T have just one other point. The ques-
tion was raised in earlier testimony of how much time we thought was
needed. In our prepared testimony, we estimate that our research would
take another 3 to 314 years. Again, that is the time we need to be able
to do the research before presenting information to the Solicitor and
to Justice. We think a total of 5 years should be the minimum on the
statute.

Senator Mercrer. All right, Thank you very much. I think we have
had a range of 2 to 5 years recommended by the Justice Department
and Interior, and 3 and 5 years by other witnesses. Thank you very
much.
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John Echohawk and Lucy Covington, we understand you plan to
appear together.

John Echohawk, director of the Native American Rights Fund?

STATEMENT OF JOHN ECHOHAWK, DIRECTOR, NATIVE AMERICAN
RIGHTS FUND, ACCOMPANIED BY SUZAN SHOWN HARJO, LEGIS-
LATIVE LIAISON, NATIVE AMERICAN RIGHTS FUND

Mr. Ecmorawk. Thank you, Mr. Chairman. My name is John
Echohawk, director of the Native American Rights Fund in Boulder,
Colo. With me is Suzan Harjo, legislative liaison with our organization
here in our Washington office, and Lucy Covington of the Colville
Tribes of Washington State.

As you may know, the Native American Rights Fund is a national
Indian legal services organization, and over the years we have repre-
sented Indian clients in over 40 States. We agree with the position of
the administration spokesmen that the statute of limitations ought to
be extended.

When the issue came up in 1977, the administration did ask for 414
years and received a little over 214 years. I think it is evident that
more time is needed to get the job done.

While we agree that an extension is necessary as the administration
spokesman went on record this morning, we do not agree with one
aspect of what they said, and I think it is very important. They had
recommended that the statute be allowed to run on the suits for dam-
ages in contract claims. I submit that that will only invite litigation.

As was discussed several times here today, there 1s not any kind of
uniform agreement on what constitutes a contract claim or what con-
stitutes a tort claim. I submit that that will only lead to litigation if
that distinetion is made in any extension.

I am here today primarily to talk about what might happen if
there is no extension. Our firm represents several tribes here in the
East that have large claims for damages and land ; the tribes in Maine,
the Catawba Tribe in South Carolina, and two bands of the Oneida
Nation in New York. In addition to that, we represent the Tunica-
Biloxi Tribe in Louisiana.

In some of these cases some litigation has been filed; in others no
litigation has been filed. But I submit that it is in the best interests
of everyone to get an extension to the statute. Otherwise, litigation will
have to be filed or further litigation will have to be pursued. The ex-
tension would be in the interests of further negotiations in all of these
cases, which I think is in the best interests of the parties.

Some of the cases were close to settlement, others not so close. An
extension, I think, would facilitate settlement discussions.

In addition to that, we represent two tribes in Oklahoma—the
Pawnee and the Ponca—who have claims pending which apparently
will be submitted to the Interior Department very soon. Their claims
are to portions of the Arkansas river bed in Oklahoma. 1 submit, too,
that those claims would be well served by an extension, as well as a
couple of other cases I will mention briefly: the boundary problems
of the Swinomish Tribe in Washington State and the claims of the
Shoshone-Bannock at Fort Hall to 38 lots near their reservation. As

56-451 0 - 80 - 15
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was mentioned earlier, the Santa Clara Pueblo has significant prob-
lems on their reservation dealing with their boundaries. In addition
to that, the Mission Bands of Indians in southern California in the
San Luis Rey River Basin have damage claims pending dealing with
the pollution of their underground aquifers. In addition to that, I
understand the chairman has heard from the Squaxon Island Tribe in
Washington State about damages to their fishery which is yet to be
investigated.

If there is no extension, I think it is fair to expect the Government,
with the cases it has ready, to proceed ; those that are not filed by the
Government will be filed by the Indian tribes who are not, by the way,
bound, in our view, by the statute of limitations because their sover-
eignty is not derivative from that of the United States,

If, in these cases, the tribes should find that they are barred from
asserting damages against the States because of the 11th amendment,
I believe that would also afford a breach of trust claim. ;

I do not think it is a very rosy picture to look at April 1 and figure
out what might happen if there is not any extension. I think that is
clear that that is a point in time nobody wants to get to, and I would
submit that an extension is warranted.

Suzan, do you have anything to add ?

Ms. Harso. My points would be very brief.

We have heard the discussion of time needed for this extension
period, from 2 to 5 years. Undoubtedly, the time needed is greater than
that. I would like to go back to the point of this statute of limitations;
which was to hold the time that the United States had to bring dam-
ages against private property holders for land that it only owns, not
for Indian land. At the end of the statute of limitations time that was
imposed in 1966, the Interior Department and the tribes went to the
Congress and said, “This statute may have been inadvertently im-
posed against Indian tribes and Indian individuals.”

That was how the Indian extension was granted for 5 years. By
the testimony taken by this committee several years ago, the record
was made very clear that the Department of the Interior and the De-
partment of Justice had not fulfilled the task as needed, and it is only
during this extension period that we have seen forward movement
of any significance. There has been significant forward movement,
and we are at a place where we can predict how much time we might
need to get the basic identification done.

There is a mechanism in place in the Federal structure, and that is
all very hopeful. There is, in the best spirit of self-determination, a
contracting procedure with Indian tribes and organizations, as you
have hear(t in order to get this job done. What has not been spoken to
today is the need for additional time for the negotiations to try to
keep out of court some of these cases because our whole intent 1s to
resolve them in the fairest and finest way possible, Toward that end,
we need much more time for thoughtful, rational, and fair litigation
preparation and negotiation preparation.

Narragansett, for example, which is the model settlement for the
eastern Indian land claims, has taken 214 years to resolve.

Senator Mevcner. I am sorry, Suzan. If you have more to add to
that, please give it to us in writing, but we are running out of time.

Lucy ?
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STATEMENT OF LUCY COVINGTON, LEGISLATIVE CHAIRPERSON,
COLVILLE CONFEDERATED TRIBES, STATE OF WASHINGTON

Ms. Covingron. Senator Melcher, you are a neighbor of the State
of Washington. I represent the Colville Confederated Tribes, and I
am the legislative person for the tribes. I do not have a prepared
statement ; therefore, I will highlight our program and a number
of problems concerning their request for extension of 2415.

ne year prior to the statute of limitations, April 1, 1980, barring
claims from being filed in the claims court under 28 U.S.C. 2415, the
Colville Confederated Tribes contracted the claims program from
the Bureau of Indian Affairs. We were to research documents and
develop possible claims for the tribes and tribal members under joint
supervision of the Bureau of Indian Affairs personnel and the tribal
council members.

Assistance was requested from all agency officers for any support or
personnel needed. An attorney was our director. We had three legal
aid assistants and one ex-Department of Social and Health Services
employee.

This program started with a 2-week study course on possible elaims
area—with the assistance of the Minnesota Legal Office and Bureau of
Indian Affairs—a news release through the tribal paper and mailouts,
stating the tribal membership involvement.

We first were given a July 1, 1979, deadline to file claims with BIA.
The July 1, 1979, deadline was extended to August 30 and then to
October 1, to the final date of November 30, 1979, as the deadline.

The work force on the program went from 77 to 52 personnel, but
even with a large number of personnel, the 2,900 allotment files could
not be searched in such a short period of time.

Grading claims from the factsheet, making copies of any important
papers, and the search of county records was time-consuming, Pres-
sure for problems to complete the search of county files dropped the
current problem claims and walk-in claims investigation. Priority
developed a backlog of open files which have not fully been researched
by investigators,

Had the tribes not contracted for the 2415 claims program, the
tribes would not have seen the impact which could result in correctin
many of the ongoing problems with third parties, State, county, an
local companies, as well as involving the Bureau of Indian A ffairs in
more of a direct. approach of what responsibilities exist today for
protection.

Protection is of paramount importance to the tribe, as can be seen
by the attorneys’ fees, expert personnel working direct] y for the tribes,
many contracts with the Bureau of Indian Affairs program, and the
development of independent. programs. This shows the great concern
of this tribe for the land and its people and should be equaled by all
branches of the Bureau of Indian Affairs or Solicitors in the Depart-
ment, of the Interior,

Should 28 U.S.C. 2415 be allowed to pass with the possible claims
that remain unresolved or other areas remaining unexplored, it would

be just another injustice on top of all the other injustices this tribe
has faced.
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We have, on the Moses agreement, 4 claims to file, and there are
40 allotments involved there. For the Colville Reservation, the occu-
pied part, we have one claim for allotment in the allotment files, and
we see about 2,400 to 3,000 claims.

The south half, the one we occupy at the present time, has 1,400
allotments. The north half, which had been sold or ceded, has about
900 or more allotments. About. one-fifth of the reservation is in non-
Indian landownership. We have 296 walk-in claims from tribal mem-
bers. Forced fee claims, trust property forced into fee status, has 300.
Welfare, which is the forced sale of trust land as resources for living
expenses in the State of Washington, has 200. To date, we have 796
cases,

We filed and completed 10 cases in the Indian Claims Commission.
We have five cases pending. Three cases were transferred to the court
of claims. Two cases are filed in the court of claims for mishandling
of funds.

With this information, we would like the Select Committee on
Indian Affairs to consider 3 to 5 years for extension to process the
claims to justify these injustices that have occurred. They are legal ;
the process would help justify the hurt, the fright, the helplessness
of Indians because of the Government system concerning Indians in
our country.

I would suggest that Congress consider Indian people’s needs and
give them priority over other countries’ needs. We need expertise to
handle these cases; we need more people at the area offices or the
superintendents’ offices to process these claims. Area offices have told
us that they cannot handle all the cases that have been submitted
because they do not have the personnel to handle the heavy load.

Thank you for letting me appear. I am trying te hurry to get as
much of this statement. n as I can. We will send in a prepared state-
ment in the allotted timeframe. :

I thank you very much, Senator.

Senator MeLouer. Thank you, Lucy. 1 suspect we have had plenty
of testimony today, and perhaps if we checked each area office I think
we would find most of them, and maybe all of them, really do not
have the personnel and have not had the personnel to handle this, I
realize that there has been precious little progress made on 2415, and
we will not be solving the problem with just an extension of time; it
is also a question of who is going to do it, whether it is contracted, or
all inhouse, or a mix of that. It is certainly going to take a lot more
personnel to do it.

I appreciate your testimony. I am sorry we had to cut you off. 1
hope you will submit any additional material that you would like
to. And that applies to you also, John, if you have more to add.

Ms. CovineroN. Senator?

Senator MercuEr. Yes, Lucy ?

Ms. Covineron. I just want to say that after hearing Myles Flint
this morning on their personnel problems and how long it takes to
go through the processes to go to the area office and to the central
office, even if they are legitimate claims, they run out of time. I do
not think that is fair to Indian people.

Senator MeLcuer. No.
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All right. Thank you very much.

Guy Johnston, president, Tricounty Landowners Association,
Rock Hill, S.C.; and William Nisbet, vice chairman, South Carolina
Commission to Study Claims of the Catawba Tribe

Mr. Nisbet, would you like to appear separately ?

Mr. Nisget. I am not going to take very long, Senator.

Senator Mevcuer. All right.

Mr. Veeder, you are accompanying Mr. Johnston, is that correct ¢

Mr. VeEDER. Yes, sir.

Senator MeLcuer. We have some testimony here prepared by whom ¢

STATEMENT OF J. EARL VEEDER II

Mr. Veeper. Mr. Chairman, I have prepared some separate testi-
mony from these two gentlemen, and I have introduced it for the
record.

Senator Mercuer. Without objection, it will be included in the
record at this point.

[The prepared statement and related material follow. Testimony re-
sumes on p. 279.]




226

STATEMENT

TO THE

SENATE INDIAN AFFAIRS COMMITTEE
DECEMBER 17, 1979

BY

J. EARL VEEDER, II

DEF ENDENT
SUIT # 770772
CHITIMACHA INDIANS VS.
HARRY L. LAWS ET. AL.
U. S. DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

LAFAYETTE DIVISION




STATEMENT

Intorcuction

Legal Implications

Social Implications
Economic Implications
Political Implications

Summation

CONTENTS




9

el

Chalrman Melcher, Members of the Senate Indian Affairs Committee, Mr. Taylor:

I
My name is J. Earl Veeder, II and I am a resident of Charenton,
Louisiana. 1 am a defendent in Suit # 770772, Chitimacha Indians vs.
Harry L. Laws et. al. I am not here to go into a detailed study of a
lawsuit although I will give a brief overview of the lawsuit in order

that you might better understand my position in testifying before Lhis

Committee. This hearing will have no impact on present litigation
pending agalnst myself, my famlly, and other defendents, however, I
feel that my involvement in Lhis litigation allows me to make a valid
statement to you and to polnt oul several reasons why the time period
for claims and litigation by Indians should be allowed to expire on
April 1, 1980.

19 §

Gentlemen, I am being sued by Indians!! If you will carefully
study the attached copies of the suits filed against me, you can
easily conclude that the dollar amount involved is somewhere between
$125,000,000.00 and $750,000,000.00. You may also note the uniqueness
and complexity of the suit in the sense that all events in the initial
suit took place prior to the Loulsiana Purchase. My attorncys inform
me that there are certain events in this suit which are not found in
any other suit in the Mation. The antiquity of events makes it even
more difficult for both plaintiffs and defendents alike because
individuals who witnessced the events are no longer alive and many
documents pertaining to the events are not readily available. Among
those documents that are available, many are in French and Spanish,

and expensive, expert translation has been necessary prior to intro-




duction into court records.

Overtures of a settlement have been made by the plaintiffs and the
Department of Interior, but I cannot even begin to consider discussion
of any type of negotiations or settlement because the plaintiffs are

wildly making verbal claims to or for & additional parishes (counties),

the Bayou Choctaw Salt Dome (which is an integral par' of the Department

of Energy's Stratigic 0il Reserve Program), and the Atchafalaya Basin
(which the Department of Interior and Corps of Engineers are presently
trying to take from the private landowners therein). If claims are
made by the Chitimachas for the Bayou Choctaw Salt Dome and the Atcha-
falaya Basin, the U, S. Government would then become a {I_r_‘_!'vaj_l_d_t!ll_p:l_r Ly
to those sulits. Since I can get no guarantee of a termination of claims
and litigation, I am In no position to even consider any type of dis-
cussions or negotiations with the plaintiffs or the Department of
Interior.
JIT

Since July 15, 1977, when the Initial suit was filed, there has
been a tremendous negative impact on the small community of Charenton.
Old friendships mo longer exist between Indian and White. There is
discord among some families where intermarriage between Indian and
White has occurred and the entire community has been split either for
or against one side or the other. There have been several oceaisions
where minor fights have occurred or nearly occurrcd, along with
harrassment of individuals on both sides of the suit. Once Indian and
White sociulized, played tennis, and participated in o! community
events together. MNow, there tends to be total avoidance socially and

otherwi between them. Whites in the community even avold dieiving
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through the small dian reservallon community at any time. Fortunately,
the parties to the suit have remained civil to each other and no major
violence has occurred.
v

In this small community of Charenton, there has even been economic
problems as a result of the present litigation. The Chitimacha Tribe
had a fast food facility on the reservation which was heavily supported
by the Whites in the community. Within o0 to 20 days after the initial
suit was filed, the facility was clused due to lack of business. The
Whites in the community refused to support the facility any longer.
Area businessmen who run grocery stores fclt the impact of the suit
when individuals in the community began to shop elsewhere because one
party or the other in the suit might shop at that particular store.

Initial publicity by the plaintiffs and their attorneys Indicated
that this was not a suit against the "little man" but Instead, a suit
dgainst "large wealthy landowners". Centlemen, the majority of land
involved in the ulls is estate land involvi g as many as 20 to 50
heirs in any given estate. The majority of these heirs Is in one of
two classes: Middle-class working people or elderly people who depend
on any royalties or crop monies from the land to supplement their Social
Security or Retirement Income and one well knows that Social Security
does not provide enough for even the bare necessities in these times
of high prices and overwhelming inflation. As you well know also,
attorneys are not inexpensive and the high cost of legal representation
has cased an additional fi ancial burden to the defendents, especially
those who are elderly and depend on extra income from the lands I

litigation. Many Individuals have such small royalty or land owner-

ship In the estates that it is questionable whetler it is financially

3
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feasible to defend those interests. However, one must defend-or default,
and fortunately, all have united in a common defense. Additional problems
have resulted from a clouded title being placed on the property by the
present litigation. It is my opinion that in these times of severe
energy shortages, many oil and gas companies are not leasing land or
drilling wells in the areas covered by litigation or areas which could
potentially come into future litigation. THIS IS A COSTLY PHICE FOR
ALL OF AMERICA TO PAY WHEN ONE CONSIDERS THE IMMENSE OIL AND GAS PRO-
DUCTION POTENTIAL IN SOUTH LOUISIANA. Also, attorneys and Savings and
Loan Institutions are becoming more and more restrictive in thelr title
work and to a minor extent (at present), Real Estate In the area is
beginning to feel the impact of the present litigation.

v

Gentlemen, when an event of such magnitude occurs in a suall

community, :s_l_l_._l_."iw_v 5 life become involved. Our Local, State,

and Federal clected officials have come under fire by bolh sides
whether they became involved or not. Both sides fecl siighted if no
position is taken by an official and one side is slighted and angry if
an official even meets with the other side. Our elected officials have
found themselves literally "walking on eggshells" and are in a positlon
of being "damned if you do and damned if you don't." It has made it
extremely difficult for them to adequately represent their constitucnts
due to the split community and Lhe delicate sitvation therein.
Vi
In summation, 1 would like to say that this experience has caused

unnecessary financial burdens on the defendents, but more importantly,




there has been a severe emotional and physical strain placed on them,

especially the elderly, who have no idea whether they will even 1i

to see the outcome of the litigation. Several of the initial defendents

are now deceased and 1 personally fear that a projected length of
litigation of 5 to 10 years will see additional defendents dying and
never knowing what happened to their lands.

To you and Lo many others, it is simply a court or legal m.Lter
to be resolved but I am faced daily with life in a community which
has been torn apart by a "mere legal matter." I must live with the
fact that I can no longer have the same feclings about people 1 have
grown up with, that I can no longer socialize with certain people
in the community, and must realize that the community I live in will
never be the same again. I must daily live with the realization that
everything my fami'y has acquired over several generations may be taken
from them and must daily see the physical and emotional strain my
parcnts, family and friemds live with.

There is no doubt as to my position on an extension of Lime for
filing additional claims and suits. I am in total oppe
such action! Although it will not directly impact my present legal
status, I feel it will only add Lo a national problem which cannot

be solved until the end

v sight!! T have been sued and additional
amendments to my suits can be made regardless of a time extension
because the Chitimachas uvo not seem to know if Lhey are through with
me or not. But more importantly, settlements cannot be considered or
made and a price tag or limit be established on a local or national

level until an end is put to all future claims and litigation. With

5




the "sensationalistic” and "bleeding heart" media coverage of the Maine,

Rhode Island, Mew York, Louisiana, and other suits, I do not feel t .at

anyone in the nation, vspecially the Indians, Is not aware that they

have had certain deadlines to meet, In addition to the many years prior

to the highly publicized suits mentioned above. The claims deadline

must e allowed to expire on April 1, 1980 so that an end to what
F

a national problem can be reached. And that end cannot be reached

until neqgotiations, settlements, and dollar amoun's have been established

with the complete knowledge that further such claims will never be

forthcoming again.

[ would like to =xpress my apprec’ ;tion at this time to the

Committee and to Mr.

Taylor, who have allowed me to express my views

and I snly hope that these views will assist

the Committee in reaching

a proper and fair decision In this matter.

Earl Veeder, 11

Defendent
Chitimacha Indlans vs.
Harry L. Laws, et. al.
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CHITIMACHA TRIBE OF LOUISIANA
CONTRACT FOR RESEARCH AND INVESTIGATION OF TRIBAL LAND CLAIM
IN LOUISIANA

Part 100 - WORK REQUIREMENTS

Statement of Work - The Chitimacha Tribe of Louisfana has located

certain documents which suggest the presence of tribal land claims

against various third parties. The tribe is presently in litigation

to recover some of these lands and is investigating the possibility

of further claims. This contra~t is to provide financing for the
research and investigation of these claims. The final product shall be
a set of expert reports to be used in litigation or settlement
negotiations regarding these claims.

Scope of Work - The tribe shall retain experts to do research in the
following areas: archival research in various locations including

but not limited to the National nrchives, Library of Congress,
Louisiana Land Office at Batom Rouge, the State Museum Library and
Superior Counsel Records of Spanish Louisiana and the notarial documents
in the New Orleans civil court; historical research using existing
literature records of land title transfers, marriage and geneological
records, correspondence among early families and government officials
and other sources; complete title abstract of lands within potential
clalms. The Scope of work 1s further defined in the i.llowlng excerpt

from the Tribe's proposal.
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IN ORDER TO PROVIDE THE LEGAL AND HISTORICAL DATA NECESSARY
FOR A SUCCESSFUL LAND CLAIM, THOXOUGH INVESTIGATLVE RESEARCH MUST BE

CONDUCTED AT SEVERAL LEVELS AND IN SEVERAL AREAS.

ARCHIVAL RESEARCH
A SUBSTANTIAL AMOUNT OF RESEARCH NEEDS TO BE PERFORMED IN VARIOUS

ARCHIVAL LOCATIONS INCLUDING BUT NOT LIMITED TO: THE MATIONMAL ARCHIVES

(BIA CORRESPONDENCE AND GENE® LAND OFFICE DOCUMENTS), THE LIBRARY OF

CONCRESS (CONGRESSIONAL _<UMENTS AND MANUSCRIPTS FROM FOREIGN ARCHIVES),
LOULSIANA LAND OFFICE AT BATON ROUGE [SURL‘E‘_&'OR"S NOTES) , THE STATE MUSEUM
LIBRARY AND SUPERIOR COUNCIL RECORDS OF SPANISH LOUISIANA (FOR COLONIAL
DOCUMENTS), AND THE NOTARIAL DOCUMENTS IN THE NEW ORLEA:s CIVIL COURT.
THIS RESEARCH WILL BE PERFORMED BY MR. E.C. DOWNS (SEE V'TA IN APPENDIX)

AND DR. C.O., FRENCH (SEE APPENDIX FOR VITA).

ANTHROPOLOCICAL RESEARCH

THE WORK PURPORTS TO BE ABLE TO IDENTIFY AND FURNISi# PERCISE
LOCATIONAL DATA ON THE VILLACES AND THE TERRITORIAL EXTEN™ OF THE
CHITIMACHA INDIANS FROM LATE PREHISTORIC TIMES UNTIL THE PRESENT.

IT WILL FURNISH AN IN-DEPTH AND DETAILED TREATMENT OF CHITIMACHAN
MATERIAL CULTURE, ENCULTURATIVE PROCESSES (ESSENTIAL TO DETERMINING
THE RATE AND NATURE OF LOSS OF PURELY ABORIGINAL MATERIAL CULTURAL
ITEMS AND THEIR REPLACEMENT BY OBJECTS OF NONABORIGINAL MANUFACTURE),
AND OF THE HISTORICAL LITERATURE AND ARCHIVAL RECORDS PERTINENT TO
THE LOCATION OF THEIR VILLAGES, THEIR TERRITORIAL CLAIMS AND/OR
WANCE OF TERRITORIAL UTILIZATION. IT WILL PROVIDE A MUCH AMPLIFIED
EXPOSITION OF AN EARLIER SUMMARY REPORT ON THE SAME TOPIC (cf. JON L.

N, MARCH 1978. "TI't LAND OF THE CHITIMACHA: HISTORICAL AND ARCHAEG-
LOCTCAL DATA RELATIVE ‘TO THE CEOCRAPHIS TERRLTORY OCCUPTED AMD UTILTIED

2




BY THE CHITIMACHA INDIANS").

SEVERAL METHODS OF INVESTIGATION WILL BE USED. HISTORICAL

RECORDS SEARCH WILL BE THE PRIMARY FOCUS AND WILL BE BASIC TO THE
IMPLEMENTATION OF OTHER SUPPLEMENTARY AND CONFIRMATORY PROCEDURES.

EXISTENT LITERATURE RECORDS OF LAND TITLE TRANSFERS, MARRIAGE, AND
GENEALOGICAL RECORDS, CORRESPONDENCE AMONG THE EARLY FAMILIES,

GOVERNMENT OFFICIALS AND OTHER POTENTIAL SOURCES WILL ‘BE ASSESSED

AND PERTINENT DATA EXTRACTED. THESE SOURCES WILL BE PART OF THE

FINAL REPORT. CONCURRENTLY WITH RECORDS SEARCH, AN EFFORT WILL

BE MADE TO ESTABLISH USEFUL MICROTRADITIONAL LINKAGES AMONGC

HISTORICALLY KNOWN CHITIMACHA ARTIFACTS, e.g., VARIOUS TOOL TYPES

AND MANUFACTURING DETAILS /D STYLES, DESICNS, MOTIFS, MEDIA

LIMITATIONS AND OTHER ASPECTS, AND ARCHAEOLOGICALLY RECOVERABLE
EXPECTATIONS. THESE WILL BE FRAMED AS A SERIES OF EVALUATORY MODELS.

IN ADDITION TO THE HI.CROTRADI‘IIONAL APFROACH, A GEOGRAPHIC MODELING
PROCEDURE WILL BE IMPLEMENTED WHICH INCORPORATES KNOWN CEOGRAPHIC

DETAILS (TOPOGRAPHY, DISTANCE FIGURES, AND OTHER POSSIBLY IDENTIFIABLE
LANDSCAPE FEATURES) WITH ETHOHISTORICAL DETAILS ABOUT THE KINDS, NUMBERS,
AND NATURE OF STRUCTURES PRESENT AT EACH VILLAGE LOCATION, SPACING FACTORS,
AND KINDS OF ARTIFACTS PLRISENT, THIS APPROACH WILL ACAIN USE THESE DATA

TO FRAME A SERIES OF EXPECTATIONS WHICH WILL HAVE TO BE EVALUATED ACAINST
ARCHAELOGICAL DATA, BOTH IN TERMS OF RECOVERED MATERIAL CULTURE AMND COMFIRMED
LOCATIONS THEMSELVES. THE FINAL METHODOLOGICAL FROCEDURE WILL BE TO ENGAGE
IN LIMITED ARCHAELOGICAL SURVEY IN THE PREDICTED LOCATIONS CF ViILLAGES. 1¥
SUCH LOCATIONS ARE FOUND, ALL MATERIAL ARTIFACTS WILL BE RETRIZVLD, CLEANED,
CATALOGUED, INVENTORIED, CLASSIFLED, AND ANALYZED. . THE ANALYSES WILL BF DONE
TO CONFIRM ASSOCIATED MICROTRADITIONS AND TOOL ASSEMBLACES., VIA THIS

CONBINATION OF METHODS, WE SHOULD BE ABLE TO OFFER

56-451 0 - 80 - 16




238

SUBSTANTIAL FROOF OF THE LOCATIONS OF OLD CHITIMACHA VILLAGES AND GIVE

SOME VERY BASIC IDEAS ON THE EXTENT OF THEIR OCCUPIED TERRITORY .

LAND CLATM TITLE
IN SUPPORT OF A SOUND LAND CLAIM A COMPLETE TITLE ABSTRACT MUST
BE PREPARED FROM 1770 TO THE PRESENT. THIS WILL TAKE APPROXIMATELY
FIFTEEN WEEKS OF RESEARCH AND TRANSLATION FROM THE ORICINAL SPANISH
AND FRENCH DOCUMENTS. THE FIRM OR TONY, .‘(L'-RPFTHEY.: D'ANTONIO, AND

McDOUCALL, CHALMEITE, LOUISIAMA WILL PERFORM THIS SERVICE.

ALL OF THE ABOVE AREAS IN THE SCOPE OF WORK WILL BEGIN

SIMUTANEOUSLY AND CONTINUE OVER A PERIOD OF TIME NOT TO EXCEED TWELVE
MONTHS .

Reports and Deliverables - The contractor's reports shall be completed

and a copy of each delivered to the Contracting officer and to the
Office of the Solicitor, Division of Indian Affairs wit' in thirty (30)
days following completion of the contract, unless otherwise extended

for extenuating circumstances by mutuval agreement between the contractor

and the coutracting officer.




CHITIMACHA TR

RESEARCH COSTS

A, ARCHIVAL RESEARCH
TRAVEL

WASHINGTON TO BATON ROUGE
(STATE LAND OFFICE FOR 5 DAYS)
APPROXIMATE TOTAL INCL. PER DIEM 1050.00

WASHINCTON TO NEW ORLEANS
(TULANE, STATE MUSEUM, CIVIL
COURT) v -~ 1050.00

WASHINGTON TO NEW ORLEANS
CONSULTATION 950.00

WASHINGTON TO CHITIMACHA
RESERVATION, INCL. RENTAL CAR 1050.00

20 DAYS FEE, ON TRAVEL 2,000.00

—_—r

TOTAL TRAVEL 6,100.00

IN WASHINGTON

XEROXING, PHOTOCOPYING 1,000.00
GOPHER OR TRANSLATORS 1,000.00
LOCAL TRAVEL, PARKING 50.00

25 CONSULTANT DAYS 2,500.00

LOCAL ARCHIVAL RESEARCH 4,550.00

20 CONSULTANT DAYS @
200.00 (INCLUDE EXPENSES) 4,000.00




B. ANTHROPOLOGICAL RESEARCH
Salaries and Wages
PRINCIPAL INVESTICATOR

HISTORICAL ASSISTANT
HISTORICAL ASSISTANT

SUBSISTENCE
19 DAYS @ $18.00 FOR 3 PEOPLE

17,647 MILES @ $0.17 PER MILE
CONSULTANTS
ARCYIVIST

XEROXING, SUPPLIES, AND REPORT
PREPARATION

C. LAND CLAIM TITLE ABSTKACT

FIFTEEN WEEKS RESEARCH TO
INCLUDE ALL MECESSARY
EXPENSES

TOTAL RESEARCH COSTS (A+B+C)

Tribal Administracive Costs

6,000.N0
2,250.00
2,250.00

10,500.00

1,026.00

2,300.00

1,200.00

7,500.00

40,176.00

2,450.00




TRAVEL FOR RESEARCH OF COURT RECORDS 5,550,00
WI1SH) 1,500,00
2,424.00
2,360, 00

> DISTANCE) 600, 0

TOTAL OTHER COSTS 12,374.00

TOTAL COSTS ; 55,000,00
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Part 200 - SPECIAL PROVISIONS

INDEN {IFICATION - The Contrac or shall indeminify and save and
wrmles: the Covermment against any or all loss, cost, damage,
claims, expense of liability whatsoever because of accldents or in-
Jury to persons or property or others occurring in connection with

the operation under this contruct.

202 - CONTRACT PERIOD - The period of this contract shall commence
on the effective date shown on the face of the contract and all work

shall be completed by March 26, 1980.

203 - ACCEPTANCE - Acceptance of all work required by the Contractor
under this contract shall be by the Contracting Officer.

204 - MODIFICATION OF CONTRACT - The Contractor and Contracting Officer

may mutually agree to modify this contract with respect to matters not

covered by the CHANGES CLAUSE in PART 300 - GENERAL PROVISIONS. Such
modifications will be accomplished by tie use of Standard Form 30,
Amendment of Solicitautions/Modification of Contract, which shall be
signed by both parties.
205 - METHOD OF PAYMENT - The Contractor shall be pald upon the submission
of invoices (in quadruplicate) and approved by the Contracting Officer.
VEL RFSTRAINTS - All air surface travel under this contruct shall
st cconomical mean No payment for air transportation will
mest economical means. MNo payment for alr transportation will
for travel in excess of ouch fare. Private automohile travel
shall .e at the rate of Seventeen (17¢) cents per mile.
Per diem while in travel status is limited to $35.00 per day ( or other-
wise establiched in Governmert per diem achedule) or any quarter thereof

comencing at 12:01 AL
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action .:u restore Chitimacha Tribe
of Louisianaz to possession of certain aboriginal t itory and
land ir . Parish, Locuisiana, which lands are subject to
the protection of Acts between the Chitimacha
and the French Crown and the Spanish Crown which were carried
forward by the Louisiana Purchase, the protcc::o:z. of Article I,
Article I, § 10 and Article & 2 of the United States
5U.5 § 701 ot seq., and the protection of the
iin srcourse Act, U.s. 77
The jurisdiction of this court is invoked pursuant to
S.C. § 1331, 1337 and 1362. The amount in controversy
exceeds §10,000.00, exclusive of interest u.d costs, with respect|
to each defendant.
Plaintiff's claim for re'ief arises under the Acts
timacha Tribe of Louisiana and the French Crown
the Spanish Crown which were carried forward by the Louisiana
ase, and Article I ' § §, Article I, 3 10 and Article II,
the United States Constitution, 5 U.S.C. =2

Indian Nonintercourse Act, presently c

The Plaintiff, the Chitimacha Tribe of Louisiana,

(hereinafter the ribe") is an Indian tribe or nation which has

resided in the State of Louisiana since time immemorial. The

ibe has adopted a Constitution pursuant to the Indian Reorgani-|

zation Act of 1934, 25 U.,S.C. 476. The business of the Tribe is:l

conducted at the Chitim-cha Tribal Center, Post
on, Louisiana, 70523,
The ,lﬂinti‘ff. The Chitimacha Tribal Coi

governing authority for the Chitimacha Tribe of uisis
business of the Council is conducted at the Chitimacha Tribal

ost Office Box 66., Charenton, Louisiana, 70523.

Plaintiff, L. M. Burgess, Chairman (0fficially and ¢
behalf of all members of the Chitimacha Trihe of Louisiana, and
3

individ:ially) The Chitimacha Tribal Council, Post Office Box

0l, Charenton, Louisiana, 70523.




e Defendants, and each of them, claim an inte in
and title to certain land located in St. Mary Parish, Louisiana,
land is the subject matter of this action, as more fully
appears elsewhere in this Complaint.
6. Plaintiff hereby invokes Section 177 of the Federal Law,
Title 25, U. S. Code, which reads as follows:

wSection 177. Purchases or Grants to lands
from Indians

No purchase, grant, lease, or other conveyance
3 or of any title or claim thereto, irem
an Nation or tribe of Indians, shall be
any validity in law or equity, unless
be mude by treaty or convention entered
pursuant to the Consti.ution.
not being employed under the au 3
United States, attempts to negotiate such
or conven! on, directly or indirectly,
with any such nation or tribe of Indi £
title or purchase of any lands by them held or
claimed, is liable to a penalty of §1,00C The
agent of any State who may be present
held with India under the authority o
States, in the presence and with the approb
the Commissioner of the United Sta es
hold the same, msy, however, propose to,
just with, the Indians the compensation
made for their claims to land within such States,
which shall be extinguished by treaty. R.S
Section 2116."

Plaintiff hereby invokes Section 194 of the Federal
Law, Title 25, U. S. Code, which reads as follows:

"Section 194, Trial of right of property;
burden of proof

In all tri.ls about the right of property in which
an Indian may be a party on one side, and a white
person on the other, the burden of proof shall
rest upon the white person, whenever the Indian
shall make out a presumption of title in himself
from the fact of previous possession or ownership.
R.S. Section 2126."

8. Since time immemoriai, the plaintiff Tribe has

exclusively owned, used, and occupied portions of the present

parish of St. Mary, Louisiana, as part of its aboriginal terri-

tory.

9., In the year 1767, the French Crown, by an Act of the
Frerich Governor of Louisiana recognized the plaintiff Tribe.
In the year 1777, the Spanish Crown, by two Acts of the Spanish
Governor of Louisiana, recognized the right of the plaintiff

Tribe in the lands which they occupied. The said ares of land
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was within its aboriginal turrilurr ii the Parish of 5t. Mary,
Louisiana. The French Cruwn required the expréss written
approval of the French Governor of Louisiana for any sale of
Indian land during the sovereignty of France over what is now
the State of Louisiana. The Spanish Crown required the express
written approval of the Spanish Governor of Louisiana for any
58 of Indian land during the sovereignty of Spain over what is
now the State of Louisiana.

10. The Tribe owned and occupied as part of its land and
aboriginal territory all of the land which is the subject matter

of this action, at the time of the acts complained of herein.

11, The lands which are the subject of this action comprise i

the center of the ancient Chitamacha Tribal territory, tae area
| around the site of t'eir historic wvillage, and the Tribe and the
. area of land were *ecognized by the French Crown and the Spanish
Crown.

12. Article 1, § 8, Article I, § 10, and Article II, & 2 of

the United States Constitution respectively provide, in pertinent |

part, that "The Congress shall have power .... (t)o regulate
comnerce with ...the Indian tribes," that "(n)o state shall
enter into any treaty...'; and that "(t)he President.,.shall have

power, by 2nd with the advice and consent of the Senate, to make

treaties, provided two-thirds of the senators present concur...." |

13.- In the year 1790, the United SFates adopted the first
Indian Nonintercourse Act, confirming the rights of the Indian
tribes to possession of all lands then owned or occupied by them,
i until alienated with the consent of the Government of the United

States, and nullifying any purported conveyances of tribal lands

’ : |
|| made without such Federal consent. The sovereignty of the United

|| States over what is now the State of Louisiana resulted from the

: Louisiana Purchase of April 30, 1803, 8 Stat. 200. The Acts

! between the Tribe and the French Crown and the Spanish Crown

: which re carried forward by the Louisiana Purchase, and Article
I, 38, Article I, % 10, and Article II,'S " of the Un ted Siates

! Constitution, 5 U.S.C. § 701 et seq., and the Indian Noninter-

I
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lcourse Act, 25 U.S5.C. § 177, cstiblished and confirmed the Tribe's |
;right of possession to all of the land which i: the subject matter |
:0( this action.

! 14, Subsequent to the recognition of the Tribe and their

iland by the French Crown, the Spanish Crown, and the Louisiana

|Purchase by the United States, certain persons purported to cause

Jthc alienation of all of the aboriginal territory and land of the

_Tribe by virtue of one or more so-called ndeeds"”. The so-called

t ondeeds" purportedly consisted of one to Philip Verret, two to

i Hyancinthe Bernard, one to Frederick Pellerin, and one to
Baptiste Carmouche and Mary Joseph.

15. On September 10, 1794, a so-called "deed" was entered

intu indicating that the Indian, representative of plaintiff

| Tribe, who signed the so-called "deéed" signs with an "X" in
place of a signature indicating, on info:mation and belief, that
the Indian could not read or write.

16. From September 10, 1794 to the early 1800's certain
lands purportedly purchased by the said Philip Verret, Hfancinthcl
Bernard, Frederick Pellerin, and Baptiste Carmouche and Mary
Joseph were conveyed among themselves and were conveyed to other
parties for a higher consideration than that purportedly paid to
the plaintiff Tribe.

17. On information and btelief, the said Philip Verret,
Hyancinthe Bernard, Frederick Pellerin, and Baptiste Carmouche
and Mary Joseph misrepresented to plain:}ff Tribe the value of
their land and induced them to purpertedly sell it for an
unconscionable and inadequate price.

18, Actiné pursuant to the so-called "deeds™, the said
Philip Verret, iyancinthe Bernard, Frederick Pellerin, and
Raptiste Carmouche and Mary Joseph undertook to convey or other-
wise alienate all of the land of the Tribe to other parties.

19. The defendants, Harry L. Laws Company, Incorporated,
Dolph Parro Trust Estate, Randolph H. Parro, Adolph Parro, Ida
M. ParruBodin, Alexander J. Parro, Sr., She.lon J. Parro, Gloria

Mae Parro Turpin, Mrs. Winifred Cocke, Barbara V. McKoin,
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Edna L. Delhaye, Pearl Cocke, Carel V. Wommer, llelen G, Gaurrison,

Clarence Gardner, Jr., Mrs. Florabel V. Curry, Mrs. Ethel V. Hope,|

|| Mrs. Lena V. Sinitere, Louise Veeder, George T. Veeler, Jr.,

|| Mrs. Irene V. Boudreaux, Mrs. Gertrude V. Meyn, Elizabeth Ann

|! Veeder, Henry Ecuer, E. J. Robichaux, Hilton Landry, -Kenneth S.

Landry, Melvin Simcneaux, Theresa B. Simoneaux, Dorothy A.

Baudreaux, Arnold Boudreaux, Jr., Euranie A. soudreaux, Gertrude

A. Kern, Ester Simoneaux Kern, Wayne Lancon, Wilbert Simoneaux,

l-Ai;un Simoncaux, Vivian Simoneaux LeBlanc, Irene Simoneaux

Pulley, Verena Simoneaux Kern, Breland Simoneaux, Nathan

i Simoneaux, Joyce Simoneaux Meeks, Gilda Simoneaus Blanchard,

| Noris Simoneaux, Wibry Simoneaux, Lucinda Simoneaux, Timothy T.

;:Achcc. Emmet Achee, Margaret Averill, John Hertel Frick, Betty

.;man:an. G. . Hertel, Charies A, Hertel, J.M. Campbell, M. Mcriynl

| Christie, Michael P. Burns, Keith E. LeBlanc, Carolyn M. LeBlanc,

Vincent J. St.Blanc, Jr., Mrs. Stephanie B. Dinkins, H. H.

li Dinkins, Jr., Gertrude 0. Dinkins, Ladd A. Dinkins, Stepkanie

Dinkins, Rodney J. Banta, Elizabeth B. McGee LeMair, Mrs. Ethel

|l Giles Chance, Mrs. Barbara Giles Weil, Mrs. Willie Giles 0'Neill,

| Robert F, Giles, Raymond A. Dupuy, Beverly Marie Dupuy Comeaux,

, Fabiola Mae Dupuy Phenis, Adeline Sugar Factory Company, Limited,

Roane Land Company, Inc., Amoco Production Company, @ Delaware

‘! Corporation, Atlantic Richfield Company, a Pennsylvania Corpor-

ation, Tenneco 0il Company, & Delaware Corporation, W. R. Bullen,

| v. E. Karnes, and Edgewater 0il Company each claim a title or oil,

!l gas and mineral lease of record to a portion or portions of the

| said land and aboriginal territory of the Tribe, adversely to

it plaintiff, and keep plaintiff out of possession of the same.

20, Said defendants, and each of them, assert such claims

|| of title or oil, gas and mineral lease under and pursuant to the

so-called "deeds" of said Philip Verret, Hyuncinthe Bernard,

! Frederick Pellerin, and Baptiste Carmouche and Mary Joseph for

the alienation of Tribal land, »nd the acts of conveyance of the

! waid Philip Verret, Hayancinthe Bernard, Frederick Pellerin, and

Baptiste Carmouche and Mary Joseph by which said land was

! alienated.
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The French Covernor of Louisiana never pave an express
il written approval of any of the so-called "deéds" during the
'sovvrc;gn:y of France over what is now the State of Louisiana,
panish Governor of Louisiana never gave an express written
approval of any of the so-called "deeds" during the sovereignty
| of Spain over what is now the State of Louisiana. The sovereign-
ty of the United States over what is now the State of Louisiana
|| resulted from the Louisiana Purchase and the Government of the
ted States has never corsented ‘o or approved the so-called
"deeds", acts of conveyance of the said Philip Verret, Hayncinthe |
nard, Frederick Pellerin, and Baptiste Carmouche and Mary
Joseph, or any conveyance or alienation pursuant thereto, and the |

so-called "deeds", acts of convevance of the said Philip Verret,

Hyancinthe Bernard, Frederick Pellerin, and Baptiste Carmouche
Mary Joseph, ‘or any act of conveyance or alienation thereto
void; nor has the title of the Tribe to said land been

ise transferred to any defendant or to-any other party
with the consent or approval of the Government of the United

States. The Tribe therefore retains the title and right of

possession to the said land.

22. The defendants' claims to the land and ab inal

territory of the Tribe, and each of them, are of no validity in

law or equity, and defendants have no right, title, estate, oil,

{! gas and mineral lease, lien or interest in the said land or any

part thereof, but defendants' claims constitute a cloud upon
plaintiff's title and right to said property.

23. The defendants Dolph Parro Trust Estate, Randolph H.
Parro, Adolph Parro, Ida M. Parro Bodin, Alexander J. Parro, Sr.,
Sheldon Parro, and Gloria Mae Parro Trupin assert a claim of
title to a portion of certain Land as alleged in Paragraphs £4
through 22 of the Complaint, described as "Dolph Parro" and
further identified as parcel 1 on Exhibit "A'" attached to and
forming part of this Complaint. Further described as Section 37, !

T.14 S.-R.9 E., and a portion of Section 2, T.13 .. E;

24. The defendant Harry L. Laws Company, Incorporated




asserts a claim title to a portion of certain land as alleged

in Paragraphs 14 through 22 of this Complaint, 'described as "Laws

1ty" and further identified as parcel 2 on Exhibit "A" attached

Rea
é¢ forming part of this Complaint. Further described as a
of Section 2, T.13 S.-R.9 E,
The defendants Mrs. Winifred V. Cocke, Edna L. Delhay,
Pearl Cocke, Barbara V. McKoin, Carol V. Wommer, en G.
Garrison, Clarence Gardner, Jr., Mrs. Florabel V. Curry, Mrs.
Hope, Mrs. Lena V. Sinitere, Louise V r, George T.
Jr., Mrs. lrene V. Boudreaux, Mrs. Gertrude V, Meyn, and
izabeth Ann Veeder assert a claim of -itle to a portion of
| certain land as alleged in Paragraphs 14 through 22
Compl , described as "Veeder" and further
rcels 3 and 6 on Exhibit "A™ attached to and
Complaint. Further described as a portion of
portion of Secticn 11, T.13 5.-R.9 E.
e defendant Henry Ecuer asserts a cl
portion of certain land as alleged in Paragra
»laint, described as "ll. Ecuer" and further
4 and 7 on Exhibit "A" attached to and

this Complaint. Further described as a portion

e defendant E. J. Robichaux asserts ¢ f title
| to a portion of certain land as alleged in Paragraph 14 through
22 of this Complaint, described as "Robi;haux” and furthe
identified as parcels S and 8 on hibit "A" attached

forming part of this Complaint. Purther described as a portion

of Section 11, T.13 S.-R.9 E.

28. The defendants Hilton Landry and Kenneth S. Landry
assert a claim of title to a portion of certai
in Paragraphs 14 through 22 of this Complaint, described as
| "Mrs. N. Landry" and further identified as parcel 9 on Exhibit
‘A" attached to and forming part of this Complaint
| described as a portion of Section 11, T.13 S.-R.9

29. The defendants Melvin Simoneaux and Theresa
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certain land

and forming

ants Mrs. U. Boudreaux,
roaux, Jr.
Paragraphs 14 t 22 of this
Boudreaux" and fur r identified
on Exhibit "A" attached to and forming part of this

Further described as a portion of Section

The defendants Euranie A, Boudr=aux, Gert
Simonsaux Kern, Wayne Lancon, Wilbert Simorcaux, Allen
ux, Viwvian Simoneaux LeBlanc, Irens Simoneaux Pulley,
monzsaux Kern, Breland Simoneaux, Nathan Simoneaux, Joyce
Meeks, Gilda Simoneaux Blanchard, Nori: Simoneaux
1eaux, Lucinda Simoneaux, Hilton Landry and Kenneth
assert . aim of title to a portion
ged in Paragraphs 14 through 22 of thi-
as "D. Aleman" and further identified
' attached to and forming part of this
described as a portion of Section 21,
The defendant Mrs. Gertrude A..Rern as

1 portion of certain land as alleged in

22 of this Complaint, described as "Mrs

identified as parcel 13 on Exhibit "A" attached to and
ing part of this Complaint. Further described as a portion
21, T:13.8.-R.9 B,
The defendants Timothy T. Achee and
of title to a portion of certain 1
raph 14 through 22 of this Complaint, desc
and further ideutified as parcel 14 on

attached to and forming part of .this Complaint.




portion of Lection
defen s Margaret Averill, John
G. E. Hertel, Charles A. Hertel,
istie & Michael P. Burns asse
tion of certain lanl as alleged in Paragraphs 14 through
s Complaint, described as "W. C. Hertel" and further
»d as parcel 15 on Exhibhit "A" attached to and for

Further describhed as a por*ion of

The defendants Keith E. LeBlanc and Carolyn M. LeBl
a claim of title to a portiun of certain land as alleged
aragraphs 14 through 22 of this Complaint, described as

anc" and

further identified as parcel 16 on
to and forming part of this Complaint. Furt
a por*ion of Section 21, T.

defendant Vincent J. St.Blanc,

tion of certain land as alleged
this Complaint, desc
identified as parcel 17 on Exhibit
Complaint. Further
section 2 .13 S.=R.9 E,
The def ants ) Stephanie B.
Gertrude 0. Dinkins, Ladd A. Dinkins and

rt a claim of title to a portion of certain

raphs 4 through 22 of this Complaint,

further identified as parcel
1 forming part of this Con
as a portion of Section 1, a portio
tion of Section 14, T.13 S5.-R.9 E.
The defendants Mrs. Ethel Giles Chance
Mrs Willie Giles 0O'Neill, Robert
Beverly Marie ouy Comeaux and Fabiol
assert a claim of title to a portion of certain
Paragraphs 14 through 22 of this vom;

and further identified as parcel 19
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of

described

any, Limited

>ane Land Company claim
certain land as a ged in aphs

describ

Amoco Production Co
gas and mineral lease, or
through
purported oil, gas and mineral lease

Amnoco. Production Company fro

Conveyance Book

Conveyance Book 4Y-74-56871;
n Conveyance Book 4Y-132-56913;
n Conveyance Book 4Y-
in Conveyance Book «Y-63-56884; from
in Conveyance Book 4Y-111-5691Z;and c
1 in Conveyance Book 5X-469-66520 to 66538;

Conveyance Books bei in the records of
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43. The defendant Tenneco0il Com asserts a claim of
title to an oil, gus and mineral lease, or leases, covering
parcels 1 through 1. The said claim is based in le or in
rt on a purported oil, gus and mineral lease, or leases, to
dant TennecoO:1l Company from May S. Veeder, recorded in the
Conveyance Book 7M-650-80559; from Harry L. Laws Company, Inc.,
recorded in Conveyunce Book 55-627-64850; from Harry L. Laws
Co pany, Inc., recorded in Conveyance Book 16N-503-145601: from
Parro, et a!, recorded in Conveyance Bcok 16X-355-673717;
of the abc ¢ Conveyance Books being in the records of St.
ry Parish, Louisiana.
44, The defendant Atlantic Richfield Company assc
title to an oi., gas and mineral lease, or leases,
rcels 20 through 23. The sa.d cluim is based in
part on a pu.ported oil, gas and mine lease,
to ‘efendant Atlantic Rickfield Coapany (r
» et al, recorded in Conveyance Book 6W-14 4798; from Rufus
inta, recorded in Conveyance Book 6W-367-25017; from Adelina
r Factory Company, Limited, recorded ir weyance Book 7M-
8ho2 and from D. C. Roane, recorded in Conveyance Book 8B-
all of the ahbove Conveyance Books bLii
siana.
The defendant Edgewater 0il Company asserts a claim of
¢ to an o0il, gas and mineral lease » Or leases, covering
parcels 8 through 11. The said claim jb.b‘ ed in whole

Part on a purported partial assignment of an

lease, or leases, to defendant Edgewater 0il

Production Company.
46, The defendant V. E. Karnes asserts
gas an. mineral lease, or leases,
im is based in whole or in part on a purported put
assignment of an oil, gas ad mineral lease, or leascs,
defendant V. E. Karnes from Tenneco0il Company.
The defendant W. R. Bullen asserts . claim of title to
as and mi.eral lease, or leases, cu.ering parcel 1. The
is based in whole or in part on a purnorted oil,

-12-




rineral lease, cr " 5 ; efendant W, R. Bullen Zrom
:ﬁ¢u.ph Parro, et al, recorded in Conveyance Book 20K-252-170313,
cords of S5t. Mary Parish, Louisiana.
i¢c lands described in Paragraphs 23 through 47
this Complaint are in the possession of defendants claiming
e to such lands as described herein and if not in their
»ion are vacant and vnoccupied.
Defendants keep plaintiff out of possession of the
lands in violation of the Acts between the Tribe and the
Fren Crown and ‘the Spanish Crown which ‘ere carried forward by
the Louisiana Purchase, and Article 1, § 8, irticle I, § 10, and
2 of the Un'ted States Constitution, 5 U.S.C. § 701
he Incian Nonintercourse Act, 25 U.S.C. 177 Such
infringe upon plaintiff's right to title and posession
lands as protected by the Acts between the Tribe and
Crown ard the Spanish Crown which were carriec forward
ana Purchase, the protection of of
States Constitution, 5 U.S.
nintercourse Act, 25 U.S5.C. 8 177. Such violations
out of pose ion of the said land, and the oil,
being removed from the said lands, to plaintiff's

Tribe does not waive

By bringing this action, plaintiff
yuish any right or action in respect of their land and
nal territory in the State of Louisiana.

has always been the policy of the ( nac Tribe

peace and trust and friendship with t} neighbors.

The plaint Tribe brings this action against defendants only

use all other avenues of redress have been closed to them.

RE, plaintiff prays that this court
Decree, declare and adjudge that plain [ owns
title to all of the land described in Paragraphs
7 of this Complaint, and is entitled to the

peaceable possession thereof; and that fendants, and each
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ard all persons claiming un.or them, have no r ht,
state, oil, gas, and mineral lease, lien or interest in
]

said land or any part thereof.

Permanently enjoin defendants, and each of them, and all

persons claiming under them, from asserting any adverse claim to

plaintiff's title to snid property.
3. Declare null and void and cancel of record, with
to the property which is the subject matter of this
1, each of th ecorded instruments descrilb.d ' _oin by
defendants assert their claims to the said land.
In the alternative, if this court determines that
nts, or any of them, are in possession of the said land
ny part thereo®, adjudge that the pl' ntiff has the right of
to such land and restore plaintiff to possession, and
ntiff the rents and profits of said land.
Fer an order requiring deilendants to cause an accounting
‘de and a money judgment to be paid to plaintiff for all
received by the defendants ind other third parties as
the unlawful taking of oil, gus and minerals from
slainciff.
For a money judgment crmpensating plaintiff for das
amount of $100,000,000.00 for the unlawful occupancy
lints of the said lands of plaintiff.

Award plaintiff the cost of this action.

Award such other und further relief as this court deems

New Orleans, Louisiana, this 15th

Z4 Baronne
New Orleans,
(504) 522-06

GUY J. D'ANTONIO I
9061 West Judge P
Chalmeite, Louisi
(504) 271-0471
ATTORNEYS FOR PLAINT

=14-
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TATSS DISTRICT COURT

LAFAYETTE DIVISTON

CHITIMACHA TRIBE OF LOUISIANA, CIVIL ACTION

PLAINTIC? NO. _F?_Q_O_(ﬁg)_L

GARDNER,
ETHEL 1\

DEFENDANTS.
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The pla- __%€ Chitiracha Tribe of Louis ina, for

its Complaint, alleges uvon irf~~ .. cion and belief that:

1. This is a civil action to restore the Chitimacha
Tribe of Louisiana to pc-session of certain aboriginal territory
and land in St. Mary Parish, Louisiana, which lands are subject
to the protection of Azts between *he Chitimacha Tribe of
Louisiana and the Trench Crown and the Spanish Crown which were
carried foreward by the Louisiana Purch=se, the protection of
Article I, & 8, Article I, § 10, Article II, § 2 ard A-ricle
VI of the United States Constitution, the Fifth Amendment to
the United State  Constitution, and the protecticn of the

Indian Noni~tercourse Act, 25 U.S.C. & 177,

2. The jurisciction of this Cour: is invoked pursuant
to 28 U.S.C. § 1331, 1337 and 1362. The amount in controversy
exceeds $10,000.00, exclusive of interest and costs, with

respect to each defendant.

3. Plairtiff's cla.: for relief arises under the Acts
between the Chitimacaa Tribe o Louisizna and the French Crown
and the Spanish Crown which wer: = =ried foreward by the

Louisiana Purchase, and Article I, § 8 Article 3 U 8 11

Article II, ¥ 2 and Article VI of the Uni-ed States Constitution,

the Fifth Amendmer~ to the U-ited Str-es Constitution, and the

Indian Nonintercourse Act, presently codif.ed at 25 U.S.C. § 177.

4. The Plaintiff, the Chitimacha Tribe of Louisiana,
(hereinafter the Tribe") is an Indian tribe or na- = which
has resided in the State of Louisiana since -ime i nemorial.
The Trih: has ado-ted a Constitution and By-Laws pursuant to
the “nilan Rec:ganization Act, 25 U.S.C. ¥% 461-479. The
business of the Tribe is conducted at ~“e Chitimacha Triba_

Center, P. 0. Bo» %61, Charenton, Louisiana, 705.3.




5. The defendants, and each of them, claim an int:rest

in and title to certain land located in St. Mary Parish,

Louisiana, which land is the subiect matter of this action,

as more fully appears elsewhere in this Complaint.

6. Plaintiff hereby invokes Section 177 of the Federal

Law, Title 25, U. S. Code, which reads as follows:

"Section 177. Purchases -~ Grants tc Lands
from Indians

No purchase, grant, lease, or other conveyance

of lands, or of any title or claim thereto, from
any Indian Nation or Tribe of Indians, shall be

of any validity in law or equity, unless that same
be made by treaty or convention entered into
pursuant to the Constitution. Every person who,
not being employed under the authority of the

Unit> States, attempts to negotiate such treaty

or convention, directly or indirectly, or to treat
with any such nation or tribe of Indians for the
tictle or purchase of any lands by them held or
claimed, is liable %o a penalty of $1,000. The
agent of any state who may be present at any treaty
held witch Indians under the authority of the United
States, in the presence and with the approbation of
the Commissioner of the Unl:ed States appointed to
hold the same, may, however, propose te, and

adjust with, thc Indians the compensation to be
mace for their claims to land within such States,
which shall be extinguished by tre ty. R.S.
Section 2116."

The Indian Nonintercourse Act has continuously been
in Zorce in substantially the same terms since July 22, 1790,
137, and Congress re-enacted the Indian Nonintercourse

the Act o- “arch 1, 1793, 1 Stat. 329; Act of July 22,

Stat. £:2; Aet-of Mayrch .3, 7729, 1 Stat 743; Act of

22, 1802, 2 Stat. 129; Act of June 30, 1824, 4 Stat.. 729.

7. Plaintiff hereby invokes Section 1°4 of the Federal

Indian Law, Tizle 25, U.S. Code, which reads as follows:

"$8Seton 19%; - TELAL oF right of proper=y:
X burden of proof

. rt» red@ta ghun- i FEBlE HF meapmees Lu WRLun
an Indian may be a party on one & .de, and a white
person on the other, the burden of proof shall
rast upon the white person, whenever the Indian
shall make out a presumption of title in himself
from the fact of previous possession or ownership.
R.S. Section 2126".




266

8. Sir-= time imre~~rial, the nlaintifs Tribe has

exclusively owned, used, and occupie portions of the present

State of Louisiana, as part of its aboriginal territory.

9. 1In the year 1767, the French Crown, by an Act of
the French Governor of Louisiana recognized the plaintiff
Tribe. 1In the year 1777, the Sprnish Crown, by two Acte of
the Spanish Gover-or of Louisiana, recognized the right of
the plaintiff Tribe in the lands which they occupied. The
said area ¢£ land was within its aboriginal territory in the
State of Louisiana. The French Crown required the express
written approval of the French Zovernor of Louisiana for any
sale of Incdian land during the sovereignty of France over
what is now the State of Louisia~:. The Spanish Crown required
the express wri:ten appre--~1 of the Spanish Gov:rnor -f
LouisZlana for any sale of Indian land during the sovereignty

of Spain over what © row the State of Louisiana.

10. The Tribe owned and occupied t of its land
and aboriginal territorv all of the lan v is the subject
matter of this =ction, at the time of the acts complained of

herein.

11

- The lands which ave the subject of this action

comprise the center of the ancient Chitimacha Tribal territory,

the site of a historic vil®age, and the Tribe and the area of

land were rec:fniéed by the French Crown and S_anish Crown.

12. Arcicle I, 8 8, Article I, % 10. and Article II,
§ 2 of the Urited States Constitution respectively provide,
in pertinen: part, tha:c "Tha Congress shall have Power to
regulate Commerce with foreign nations, and among the

several States, and with the Tndian Tri-os"- that "(n)o state

shall enter into any treaty . . ."; e2:d that “(t)he President
- + . shall have power, by and with the advic and snsent
of the Senate, to make treaties, provided two-thirds -~ th

senators present concur , ., ."
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13. Article VI of the U~ited Sta:es Constitution
PROVIdes in pertinent part,.that "This Constitution, and

cit

the laws of the United States which shal’ %e made in pursuance

thereof . . . shall be the Supreme Law of the Land"

14, The Fifth Amendment to the United States Consti-
tutisn provides, in pertinent part, that "(N)or shall private

;roperty be taken for public use, withcut just compensation”.

15, In the vear 1790, tae Unit tes adopted the
£irst Indian Nonintercourse Act, confirming
Indian tribes to possession of all lands then owned or
o:cupied by them, until allenated with th 1s=1t cf the
Government of the United States, and nullifying any purported
convevances of tribal lands made withcut such Federal consent.
The sovereigaty of the United States over what is now the
State of Louislana resulted from the Louisiana Purchase of
April 30, 1802, 8 Stat, 200. The Acts between the Tribe and
the French Crown ard the Spanish Crown which were carried
forward by the Louisiana Purchase, and Atricle I, § 8, Article
I, # 10, Article II, § 2, and Article VI of <he Unitec States
Constitution, the Fifth Amendment to %he United States

Constitution, and the Indian Nonintercourse Act, 25 V.S.C.

§ 177, e=zzablished and confirmed the Tribe's ri-t

session toall of the land which is <he =-'Sject ma

action.

16. The Chitimacha Tribe had title to a portion
its aboriginal territory, consieting of land which is the
subject matter of this actiom, recognized ° Chetimachas

Ir’ians v. unized States, No. 62, United Statss District

Court, Louisiana, on June 19, 1848, anc in Urited States v.

Che- machas I-.iz~s, 131 U.S. 1lxx, on Decamber 15, 1lt.2.

17. The Chitir:ct- Tribe had title to a portion of

its aboriginal territory, cons’ating of land which is the
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subject -atter of this action, recognized in le--ers patent
~ssued Ly President Franklin Pierce on February 1, ..55, and
in a Survey of April 19, 1853 by R. W. Boyd of the Office of

the United States Surveyor General.

18. Subsequent to the recognition of the Tribe and
their land by the French Crown, the Spanish Crown, and the
Louisisna Purchzse by the Unite Stztes, certain persons
purported to cause the alienation of 211 of the aboriginal
territory and land cf the Tribe by vir: = of one or mare so-
called "deeds". The so-called "ceeds" purportedly consisted
of one or more to certain persons, including in
B. Maynard, J. A.

Viguerie.

19. Acting pursuant to the so-called '"deeds'", the said
J. B. Maynard, J. A. Frere, Antoinette Pecot Bouille, and F.
C. Viguerie undertock to convey or otherwise aliennte all of

the land of the TriYe to other marties.

20. The defend::ts, Gilbert Smith, Winfrad V. Cocke,
Edna L. Delhay, Pes:l Cocke, Bardara V. McKoin, Carol V. Wommer,
Helen G. Garrison, Clarence Gardner, Jr., Florabel V. Curry,
Ethel V. Hope, Lena V. Sinitere, Louise Veeder, George ™ Veeder,:

Jr., Irene V. Boudreaux, Gortrucda V. Meyn, Elizabeth Ann Veeder,

- A

D. J. Al’2man, Sophie E. Robichaux, E. 3. Spiller, Stephanie B

Dinkins, H. H. Di-~kins, Jr., Gertrude 0. Oinkins, Ladd A.
Dinkins, and Stephanie Dinkins each claim a title or oil, gas
and minerals of record to a portion or portions of the said
land and a“originsl territory of the Trize, acversely to

plaintiff, and keep plaintiff out of pessession of the same,

21, Seid defendants, ard each of ther, assert such claims
of ti*le or o0il, gas and minerals under and purs.:nt to <he

so-called "deeds" of said J. B, Maynard, J. /. Frere, Antoinette




Pecot Bouille, and T. C. Vigue=’- tF ; ~on of Tribal

land, and the acts of conveyance of the said J. B. Maynard,
J. A. Frere, Antoinette Pecot "ouille, and F. C. Viguerie by

which said land was alienated.

2Z. The French Governor of Louisiana never gave an
express written approval of any so-called "deeds" to any land
which is the subiect matser of this action during the
sovereignty of France over what “s now the State of =~ 1 fana,
The Spanish Govermor of Louisiana never ave an express written

approval of any so-called "deeds" to any land which is the
sovereignty of Spa‘r
over what is now the St:te of Louisfana. The sovereignty of
the United States over what is now the State of Louisiana, re-
sulted from the Louisiana Purchese and .he Covernment of the
Unired States has never consented to or approved t-2 so-called

"deeds", acts of conveyancec of the said J. B. Maynard, J. A.

Frere, Antoinette Pecot B- %lle, and F. C. Viguerie, or any

conveyance oxr alienation ~ursuant thereto, and the so-called
¥

""c2eds", acts of conveyance of the said J. 3. ¥aynard, J. A.

oo

Frere, Antoinette ~-cot Bouil.e, and ¥, €, Viguaz: or anT act
of conveyance or alie--~ion thereto, are woid; nor has the
title to the Trie to said land been otherwise transferred to

any c2fendant or to any other party with the consent or approval

of the Gover-ment of the Un‘ted Stactes. he Tribe therefore

retains the =it

e and right of possezsion to the said lar-

23. The defendants’ -laims to the land and at:riginal

territory of the Tribe, and e-=h of them, e of no validity in

law or equity, and defendants have ro richt, title, estate, oil

gas and minerals, lien, interest, easer-nt or servitude ir the

saild land or any pr~t thereof, but defenda- =s' clai = ¢--stitute

a cioud upon ‘e plaintiff’s title and right to said property

24. Llae defendant Gilbert Smith asserts a claim of tle

o a portion of certr’'n lond alleged in Parzgr--h 16 through

L7 2

56-451 0 -
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23 of the Complaint, described as "S=ith" and £.- - .er identified
as parcel 1 on Exhibit "A" attached to and forming part of cais
Complaint. Further described as a portion of Section 27,

T.13 5.-R.9 E., St. Mary Parish, Louisiana.

25. The defendants Winifred V. Cocke, Edna L. Delhay,
Pearl Cocke, Barbara V. McKoin, Carol V. Wommer, Helen
Garrison,

Hope, Lena V. Sinite Louise Veeder,

Irene V. Boudreaux, Gertrude V. Meyn,

assert a claim of title to a portion of certain land as alleged
in Paragraph 16 through 23 of the Complaint, described as
""Veeder" and further identified as parcels 2,3 and 4 on

Exhibit "A" attached %o and forming part of this Complainc.
Further described as a portion of Section 22, a portion of
Section 23 and a poxtio- ~ ¢ ‘zien 27, T.13 S.- R.9 E., St

Mary Parish, Louisiena,

26. The cefendant D. J. Alleman asserts a claim of title
paragraph 16 through
23 of the Complaint, ‘escribed as "Alleman" and further
icentified as parcel 5 on Exhibit A" attached to and forming
part of this Complaint. Further described as a pe-tion of
Section 22 and a portion of Section 27, T.13 §.-R.9 E St. Mary

Parish, Louisiana.

27. The d~fendant Sophie E. Ro'’c-uz asserts a clair of

title to a portion ° certain land as alleged in Paragraph 16
through 23 of <he Complaint, descr’Sed as "Robichaux' and
further identified as parcel 6 on Exhi“it "A" attached to and
forming part of this Compleint. Further scribed as a portion
of Section 22 and a portion of Sec~ion 27, T.12 S.-R.9 E., St.

Mary Par:eh, Loui-’-na,

28, The defendant E. 3. Spiller aszezts a claim of title

to a portion of certa’n land as alleged ir Paragraph 16 throug:
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23 of the Complaint, descri =¢ as "Spiller" -nd furth-r

idencified as parcel 7 on Exhibit "A" attached to and forming

part of this Complaint. Further described as a portion of

Section 22, T.13 S.-R.9 E., St. Mary Parish, Louisiana.

29. The defendants Staphanie B. Dinkins, H. H. Dinkins,
Jr., Gertrude O. Dinkins, Ladd A. Dinkins and Stephanie Dinkins
assert a claim of title to a porticn of certain land as 2lleged
in Paragraph 16 through 23 of the Cor -.aint, desc-ibed as "H.
H. Dinkins" and further icdentified as parcel 8 on Exhibit "A"
attached to and forming part of this Complaint. Further
described as a portion of Section 34, T,13 §.-R.% E., St. Mary

Parish, Louisiana.

30. All of the l-nds described in Paragraph 24 through
29 of this Complaint are in the possession ¢£ -afendants
claiming title to such lands as described “erein, and if no-

in their possession are vacart and unoccusied.

31. Defendants kee: _.laintiff out of -ossession of the
said lands in violation of the Acts be“ween the Trib- and the
French Crown and the Spanish Crown which were cerried foreward
by the Louisiana Purchase ancd Article I, # 8, Article I, § 10,
Article II, § 2 and Article VI of =he United States Consti-
tution, the Fifth Amendment to the United States Constitution,
and the Indian Nonintercourse iAct, 25 U.S.C. § 177. Such
violacions infringe upon plaintiff's -ight to title and posse-s-
sion of the said lands as protected by thes Acte between the
Tribe and the French Crown and the Spanish Crown which were
corried foreward by the Louisiana Purchase, t'.e protection of
Article I, 8 8, Article I 8 10, Arzicle II, § 2, and Article
VI of the United S:tatss Constitution, the Fifth Arendment to
the United States Cons<itus . sn, and -he Indian YoniLatercourse
Act, 25 U,5.C. & 177. Such violations keep plaintiff ocut of
possession of the said land, and any oil, gas and minerals

bein- removed from the saf” lands, to plai~tiff's great damage.




ing this ~ction, plaintif” Tribe does mot
waive or relinquish any right or action in respect -£ their

and aboriginal territory in the State of Louisiana,

WHEREFORE, the plaintiff Chitimacha Tribe of Louisiana

respectfully requests that this Court:

Decree, declare and adjudge -:at plaintiff owns the
right and title to all of the land descrided in ragraphe 24
throug™ 29 of this Complaint, LA r led to the quiet and
peaceable possession thereof; and that defendants, and each
of them, and all persons claiming under them, have no right,
title, estate, oil, gas, and minerals, "Ien, interest, easement

or servitude in or to the said land or any part thereof.

2. Permanently enjoin defendants, and each of them, and
b J

all persons claiming under them, from asserting . ..y adverse

claim t in s to sald proper:

Declare null and void and cencel of record, with
respect to the property which is the sublect matter of this
action, each of the recorded instruments described herein by

which defendants assert their claims to the said land.

4. In the altermative, if this Court determines that
defendants or ar- of them, are in possession of the said land

or any prxt thereof, adjudge that the plai~~"ff has the right

of possession to such land and restor- ~lair:iff to possession,

and award plaintiff the re. = d profits of sa’d land.

an order recuiring d-fendants to cause an
accounting t~ be made and a money jud-rment %o be » to
vla’1tiff for all monies received by the defendants and other

hird par._es as a result of the unlawful takir~ of any oil

gas and minerals o + iand of plainti’”

6. TFor a motey judgrer- compenss ing plaintiff for

damagas, in the amou: . of Iwenty-Five Million and N0O/100




($25,000,000.00) Dollars for --e unlawful occ:pancy by thr

defendants of the said land:

of zlaintiff
Awarcd plaintiff the cost of this action.

8. Award such other and further relief as this Court

may deem just and appropriate.

Respectfully submitted,

A
m{’éﬁ*‘ Hays
\RT CASE STANSSURY v

824 Baronne Street
New Crleans, Louisiana 70113
(-.4) 522-0651

GUY J. D'ANTONIO, II

3212 l6th Street

Suite 100
Lo -isiana 70001
7231

ATICRNEYS FOR FP°. . NTIFF




STATE C= LOUISIANA

PARZSH OF ORLEANS

I, L. M. Burgess, Chairman, the Chitimacha Tribal Council,
the Chitimacha Tribe of Lovisiana, the undersigned, after being
duly sworn depcses and says: Th-t I am the Chairman of the
Chitimacha T-.bal Council and duly elected representative of

the Chitimacha Tribe of Louisiana at Charenton, Louisiana;

that I have read the Complaint in this action and know  1he

contents thereof, that the matters are true as stated therein,

to the best of my krowle. =,
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- 3,000 sguare mile: .

Tribe to file suit

to claim land area

: By J\IM BOURGEOIS
CHARENTON — Attorneys for
the Chitimacha Indian tribe will
file suit claiming approximately
3,000 square miles of land lying in
an area from the Atchafalaya
Basin to Louisiana's Guif Coast.

The claim, which represents ap-
proximately 6 per cent of
Louisiana’s land ares, is a part of
the Chitimacha aboriginal lands
and rightfully theirs, sccording 1o
attorney John . is
representing the tribe in a sujt
already filed in Federa! District
Court, claiming about 5,000 acres
of land for the Indians,

No legal action has been taken on
the new cloim as of ye', Hose said
yeste~day, while attorneys and
clients attempt to peach.a declsion
on what legal route to follow in
it e .

i it

their ¢forts at reclaiming the land
for the tribe. A decision will be
made on whether the Chitimachas
will sve individua! landowners in
the area of the new claim or sue the
fecera! government in an attemp:
to forea it ‘o sue landowners in the
Indinns' behalf, he said,

The basis for the new.claim was
discovered by an anthropology
professor retained to research the
Indians' ‘lands, Hose suid. The
rescarcher found the Chitimacha
occupied those lands reaching sast
and west from an area near
Lafayette to Doneldsoville and
south to the Gulf, Hose said

Chitimacka villaves dotted the
area curing prr o from 1790 to
1750, he_said,.s 1 Indians. Jived,
onted and Tighes on thos~ Lands,

e Chitimachs were: gocupy

- dmii

_Chiimacka tribe %o file:
suit seeking an- area

Continued from ar~1 .

Affairs 'BYA), Hose said. '" ey
T, Back an¢

RN,
Swnvare@ il
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T 0N

the area at the time of the
Louisiana Purchase in 1804, Hose
said, at which time the tribe fell
under the jurisdiction of the Indian
Non-Intercourse Act of 1790,

Under the terms of the act, the
federal government has the
responsibility of holding title to In-
dian lands in trust for the Indians,
Hose said. Therefore, he ex-
plained, it was the government's
duty to hold title to all Chitimacha
lands in the newly researched
claim. ‘I'ne lands, he said, belonged
to the Indians at the time of the
Louisiana Purchase and were lost
later to white settlers:and the state
Bovernment. “Le 3

The Atchifalaya Basin,
Leuisiana's Jast wildermess, is part -

Rt e
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' suit filed v the

cha iz mid-July asas “w
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and nes - the tripe s reser-

ing the matter will
fort“~oming, Hose said,
althoug’ eos 10 need for haste
part of the tride. Twas dem
Carter has s:g-2d in Y m bill
which ex. nds for two vears the
tme in which sul : claim to
Indian lands can be 7 he said,
therebv alleviating thw need for a
quick ce. suan,

The e = has r'so delayed
the {iliig of suother miit elaiming
apnroximately 1,000 scres of land
fix e Chitimacha v

vation in Chares .on to Chitimacha
ownership. The suit a'=~ asi.
maon “ary compensation for the oil
and 24 ex'raciec ‘rom those lands

iince he 19308,

Chiimacha tribal chief L. M.
Burges- ‘2% “%a Daily Iberian the
iands v ere lost through “tax ~ales
and deals. And we
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legitimate, Hose sa.., cid he fosls ;[
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Mr. Veeper. I would ask you to pay special attention to a contract
there from the Bureau of Indian Affairs to the Chitimacha Tribe of
Louisiana in the amount of $55,000.

[ am not going to read my testimony ; I will let it stand for the rec-
ord. I will make a few brief comments.

I am just astounded at what I have seen today. I have seen dozens
of people walk in here to talk with this committee. I was informed that
we were going to come up here to listen about a 2-year extension, and
now I hear about 5 and 10 years; I do not think there is ever going to
be any end to this as long as extensions are granted.

If you will read the statement I have submitted, you will see why I
am against extending the deadline. T am being sued for $500 million-
plus. I see people up here asking for money, the taxpayers’ money, the
public’s money, for research, documentation, and lawyers’ time to file
litigation against the very taxpayers who are putting that money up.
It is disillusioning to me.

They talk in terms of fairness and justice. What about the defend-
ants in these cases? Under the Nonintercourse Act of 1790, the burden
of proof is on the white man. We have been sued for somewhere be-
tween $125 million and $750 million, and we have to prove that we are
mnocent ; we are guilty until proven innocent.

We feel we have a firm case, a unique case; we feel we have the
strongest in the Nation as landowners, but we do not get $55,000 con-
tracts from the Federal Government to reimburse us for our legal re-
search or our documentation. We feel it is an unfair situation: it is an
unfair system where one side in a private lawsuit, individual against
individual, receives money from the Federal Government to subsidize
their legal research.

I would ask—and I will wind up my testimony at this point in
time—this committee, in all fairness, that if you consider legislation
for an extension of time, that you also consider one of two additional
components in that legislation. That is: (1) make the Interior and
Justice Departments liable for defendants’ fees on all tribal land suits
filed privately or by the Government on behalf of an Indian tribe if
the defendants are successful in the court case: and, (2) for every
claims research dollar given to the Justice Department, Bureau of
Indian Affairs, Interior Department, set aside a like amount, dollar
for dollar, to be reimbursed to the defendants in the suits that result
from that research.

It is really disillusioning. It is inequitable the way it is set up in the
court system, and I feel personally that this would give us some equity
in the situation.

I appreciate the time and the opportunity to appear before this com-
mittee, Mr. Chairman.

Senator MeLcuER. Are you suggesting this only on disputes con-
cerning title to land ¢

Mr. VeepEr. Yes, sir. This is our problem. We are being sued for
land and for damages; 5,800 acres of land, and this extension will
have no impact on my lawsuit because they can amend it to include
half the State of Louisiana if they wish to do so. So, my time is gone.
But there is one additional tribe that is Federally recognized in the
State. This would give them additional time. It is my understanding
that the plaintiffs’ attorneys have already talked to them about filing
on their behalf,
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We have another tribe that is seeking Federal recognition, and there
are two or three others that are attempting to do so also. This will
never end unless it is allowed to expire,

Senator MeLcHER. Does this involve minerals?

Mr. Veeper. Yes, sir. The first lawsuit in which T am involved is for
9,000 acres of land which was “illegally taken away from the Indian,”
$100 million in damages for unlawful occupancy, and reimbursement
of all gas, oil, crops, and T would imagine since this goes back to the
1790’s probably slaves and everything else—mules—that was produced
on that property ; they want to be reimbursed for it.

Senator MeLcrer. Who brought the suit ?

Mr. Veeper. The Chitimacha Indian Tribe of Louisiana, and they
have since filed a second suit for 800 acres and $25 million, plus reim-
bursement, et cetera, et cetera.

Senator MeLcuER. Does most of the value involve minerals, or is it
the land itself?

Mr. Veeper. The production in that area has depleted considerably.
The field was discovered in the last 1920’s and early 1930’s, and there is
not a great deal of production out there at this point in time. However,
if they were to receive reimbursement for everything that had been
produced, you are talking about maybe 75 million barrels of oil alone,
not counting gas, in a 40-year period.

Senator MeLcHER, T see.

Mr. Johnston ?

STATEMENT OF GUY JOHNSTON, PRESIDENT, TRICOUNTY LAND-
OWNERS ASSOCIATION, ROCK HILL, S.C.

Mr. Jounston. Thank you, Mr. Chairman.

I reside in the area of York County, S.C., which is claimed by the
Catawba Indians.

Our citizens have been repeatedly threatened with a land claim Jaw-
suit if we do not resolve the issue with a settlement prior to the expira-
tion of the statute of limitations on April 1. We have suffered economic
damage in the area of transfers of titles of over £50,000; industrial de-
velopment has virtually halted; commercial development has been
slowed: we have had disaster relief funds denied to people who are
entitled to them; and HUD has withheld funds from our area because
our city government could not show clear title.

Senator Mercaer. What city is that ?

Mr. Jomxsron. Rock Hill, S.C., sir. Tt is a city of approximately
40,000 people.

Senator MerLoner. Lest T forget it, would you leave a copy of your
testimony with us? We do not seem to have one here.

Mr. Jornstox. Yes, sir. I turned in copies this morning. They should
be there somewhere,

Senator Mercrer. All right. We will find it then. Without objection,
it will be included in the record at this point.

[The prepared statement of Mr. Johnston follows:]
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TESTIMONY OF:

GUY JOHNSTON, PRESIDENT
TRI-COUNTY LANDOWNERS ASSOCIATION

BEFORE THE:

SENATE SELECT COMMITTEE
ON INDIAN AFFAIRS

DECEMBER 17, 1979




-Mr. Chairman, my name is Guy Johnston, I am a resident of York County,
South Carolina, and I live in the area claimed by the Catawba Indians.
I am appearing here today on behalf of the Tri-County Landowners Assoc-
iation, an association organized for the purpose of "obtaining and
communicating information regarding the claim of the Catawba Indians to

land in South Carolina.

By way of background, the Catawba Indians claim that a 144,000 acre tract
of land was purchased from them illegally by the State of South Carolina

in the Treaty of Nations Ford in 1840. It is claimed that this treaty

violated the Indian Non-Intercourse Act of 1790, For some time the

Catawbas have pursued this claim, and in August of 1977 Mr. Leo Krulitz,
Solicitor of the Interior Department issued a litigation request on behalf
of the Catawbas, to the Justice Department, recommending an ejectment
action against the current possessors of the property. Mr. Krulitz later
informed our association that Interior had "withdrawn its litigation re-
quest" so that negotiations could move forward. To the contrary, in
November of this year we learned that in fact U, S. Attorney General Griffin
Bell had rejected this litigation request in May of 1978, While we welcomed
the news that Mr. Bell had rejected the Interior Department's litigation
request, we still have no assurance that interior will not re-request
litigation to a new attorney general. Meanwhile, our citizens have been
repeatedly threatened with a land claim lawsuit of a settlement is not
reached prior to April 1, 1980.

During the two and one-half (2%) years since the litigation request by

Mr. Krulitz, our area has suffered severe economic damage because of the

mere threat of clouded real estate titles during prolonged litigation.
Industrial development in our area has been virtually halted, commercial
development has been slowed, transfers of farm and timber-lands have been
severly hampered, and even federal disaster relief loans have been difficult
to obtain. For nearly a year the U. S. Department of Housing and Urban
Development (HUD) withheld from our area nearly $2 million in funds designated
for low income housing. These funds had already been appropriated and

approved, and were then held back because of the Catawba Land Claim. Now

1)




that the statute of limitations on federal involvement in this claim nears
expiration, some progress can be seen in settlement negotiations. There

now appears to be some urgency to get settlement legislation passed prior
to April 1, 1980. The Catawba claim is a long way from being settled. Major
issues remain unresolved and differencés among factions within the Catawbas

continue to hamper progress.

We believe that the plight of the current possessors of the property must
be carefully considered. We number dpproximately 40,000 freeholders, and
in thg words of Mr. Griffin Bell, we are "completely innocent of any wrong-

doing". However, if litigation is filed, we will be the ones who suffer.

All the parties to this claim have operated under the assumption that the

April 1, 1980 statute of limitations would not be extended. Thq&ri-County

Landowners Association believes that the extension granted three (3) years
ago provided ample time to develope a settlement proposal or obtain passage
of settlement legislation. As I previously pointed out, our region has al-
ready suffered severe economic hardship during this period of time. Another
extension of the statue of limitations will onIf prolong our agony and delay
the ultimate resolution of this problem.

Our involvement in this claim has opened the door for us to learn many things
about Federal Indian Policy and procedures that are not common knowledge. We
find that Indian policy is widely criticized by Indians and non-Indians alike.
One of the problems is that Indian policy is inconsistently applied. Many of
the claims which have been presented to federal officials have resulted from
this lack of consistency. For example: Tﬁere is no clear federal policy which
defines what constitutes an Indian, or an Indian Tribe. Many claims have been
filed by obscure groups of citizens claiming to be descendents of warious bands
of Indians. These claims appear to be spurious, but because of their potentially
adverse impact, they require investigation by appropriate federal, state and
local officials. This situation should be rectified at the earliest possible
date.

Another problem exists in determining the requirements for enrollment in a tribe.

(2)
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Since over $2 billion annually is appropriated to fund the many Indian
programs of this nation, we believe that federal policy, and not individual
groups of Indians, should determine who is entitled to share in the benefits
of these funds. Also, a reasonable policy addressing this matter will serve
to dramatically reduce the number of claims which must be processed and in-

vestigated by affected parties.

My final point is one of equity under the law. Local citizens who find them-
selves threatened with legal action by the U. S. Justice Department cannot

afforg the quality of legal representation to adequately defend their position

in these cases. Congressman Ron Marlenee of Montana has addressed this issue

in H.R.3929, which has been referred to the House Committee on the Judiciary.
H.R.3929 would amend title 2B UU. S. C. to "require that the United States
reimburse defendants for the costs.incurred in the defense against any civil
action filed by the United States on behalf of any Indian or Indian Tribe".

I have attached a copy of this bill to my testimony, for the record. The Tri-
County Landowners Association opposes any extension of the statie of limitations;
however, if an extension is granted, then the provisions of H.R.3929 should be in-

corporated into that extension, This is only fair. It would guarantee all

citizens, Indian and non-Indian, equality of representation under the law.

In summary, we are opposed to the extension of the statute of limitations

on the filing of claims on behalf of Indians or Indian Tribes. The approach
of expiration has helped to move settlement negotiations forward. We cannot
afford another year or two of the type of damage we have suffered. We deplore
lengthy litigation of this claim, but at least we would know that when appeals
had run their course, then the case would be over. This is not the case when

extension after extension is granted.

Mr. Chairman, on behalf of the Tri-County Landowners Association, 1 thank
you for the opportunity to testify concerning this matter of critical im-
portance to our citizens. I will be happy to answer any questions, or to

expand on any part of my testimony.

Mr. Chariman - Thank you,
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96T CONGRESS
2% H, R. 3929

To amend title 28, 'nited States Code, to require that the U'nited States

To

1
2
3
4

5
6
7

reimburse defendants for the costs incurred in the defense against any civil
action filed by the United States on behall of any Indian or Indian tribe.

IN THE HOUSE OF REPRESENTATIVES

May 38, 1979

Mr. MARLENEE introduced the following bill; which was referred to the
Committee on the Judiciary

A BILL

amend title 28, United States Code, to require that the
United States reimburse defendants for the costs incurred in
the defense against any civil action filed by the United
States on behalf of any Indian or Indian tribe.

Be it enacted by the Senate and House of Representa-
tives of the United States of A mc_ﬁ'ca in Coongress assembled,
That section 2412 of title 28, United States Code, is amend-
ed—

(1) by striking out “Except as otherwise specifi-
cally provided by statute,” and inserting in lieu thereof

the following: “(a) Except as otherwise specifically
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2
provided in subsection (b) or in any other provision of
law,”: and
(2) by adding at the end of such section the fol-
lowing new subsection:

“(b) Notwithstanding subsection (a), a judgment for
costs shall be taxed against the United States under this sub-
section in any civil action brought on behalf of any Indian or
Indian tribe by the United States or any agency or official of
the United States acting in his official capacity as trustee for
such Indian or Indian tribe. A judgment for costs under this
subsection shall be limited to reimbursing the party against

whom such civil action was brought for the amount deter-

mined by the court having jurisdiction over such civil action

to be equal to the amount of (1) the costs as enumerated in
section 1920 of this title, and (2) the reasonable fees and
expenses of attorneys incurred by such party in such civil
action. Payment of judgment for costs under this subsection '
shall be as provided in sections 2414 and 2517 of this title '
for the payment of judgments against the United States.”.

SEc. 2. The amendments made by the first section of
this Act shall apply with respect to any civil action filed on
or after January 1, 1979, except that no amount represent-
ing a judgment for costs I')ayable. to any party in any ecivil
a-rtion under sectién?«ll?{'b} of title 28, United States Code,
as added by the first section of this Act, shal! be paid before
October 1, 1979.
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Mr. Jonnston. All of the parties to our claim have acted under the
assumption that the statute of limitations would expire. Since the ex-
piration is approaching, there is some progress toward resolving our
claim. It is my feeling and the feeling of our association that if the
statute of limitations 1s extended for any period, then it will only for-
go any settlement to our claim. Another extension will just delay our
agony and prolong the problem.

Along with Mr. Veeder’s testimony, there has been a bill introduced
in the %Iouse by Congressman Marlenee in H.R. 3929 which would
reimburse the defendants for legal expenses in any action brought on
behalf of Indians by the U.S. Government.

If there is an extension granted, which I do oppose, I would urge
you to include the provisions of H.R. 3929 in that extension. Also, if
an ex‘ension is granted, I would like to ask this committee to please
consider exempting all of the Eastern Indian land claims.

We heard testimony this morning from Myles Flint. The only in-
volvement in Eastern Indian land claims at this time is in Maine. We
have an opinion from Griffin Bell that he would not sue landowners in
South Carolina, Louisiana, or New York. Right now, there seems to be
very little involvement in that area, and I would ask you to please put
that provision in any extension.

Everything we have heard—requests for extensions, funding, special
prosecutors, or whatever—has come from Indian groups and Indian
attorneys from the West. T am impressed with the magnitude of the
problem in the West, but I do not see it as part of the Eastern problem.

The other thing that could eliminate part of the problem, I think,
is some kind of Federal policy clearly delineating what is an Indian
and who is entitled to bring suit. In one part of the country, we have
groups with one-fourth blood or less not being entitled to be enrolled
in tribes, and in the East we have remnants of tribes and people claim-
ing to be descendants of various Indian groups, claiming to be Indian
and threatening to bring suits. T think some kind of Federal policy
should state what, in fact, is an Indian or an Indian group.

Many of the proposed land claims in the East have come from orga-
nizations really having no or very little Indian blood—obscure
groups—and these take the time and energy of all the affected parties.
Ithink Federal policy should also address that issue.

Mr. Chairman, I thank you for the time, and I appreciate the oppor-
tunity to testify.

Senator MeLcrEr. Thank you, Mr. Johnson and Mr. Veeder.

I do not know that we have ever passed any legislation that allowed
for attorneys’ fees for non-Indians when they are being sued by an
Indian tribe or being sued by the Justice Department on behalf of a
tribe or an individual Indian. But there is some merit to it. T am some-
what sympathetic to it, but I do not know how to limit it so that it does
not become a field day for all sorts of suits, T think that if we assure
both sides that the costs are going to be paid out of the Treasury, it
becomes almost an open invitation to both sides to see whether they
can drum up some lawsuits.

That does not go to the equity of it, however. I was involved in
something in our own State where the city and the county were being
sued in rather extensive litigation. They asked me if we could arrange
for some help. I explored it with Justice in that particular suit and got
a very cold shoulder from Justice.
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I recognize that many of these suits are entered without any reason
for knowing that you are going to get into a suit; it might be some-
thing that happened 100 years ago, and yet you find yourself in a law-
suit that is going to be very expensive to unravel.

Mr. Veeder, you mentioned the funds just for researching. I recog-
nize that is part of the cost. )

Mr., Veeoer. You mentioned a $6 million appropriation for 2415, 1
am not familiar with this group, but I assume it is a legal research cor-
poration subsidized by the Government to do research on Indian
claims. It is my opinion that if the Justice Department and the Depart-
ment of the Interior are aware that they may be hit for millions of
dollars in defense funds, they will be more cautious in their approach
in filing suits. I think the various Indian tribes who file suits privately
will be more cautious because they will be under the thumb of the
BIA, and the BIA and the Interior Department are not going to want
them to file a frivolous suit that will cost them money. I think it will
limit the number of suits rather than enhance it.

Senator MercEer. That might be. Is your proposal here beefed up
pretty well to go into that?

Mr. Veeper. No, sir. On the advice of my attorneys, I took it only
from the emotional point of view, just to let this committee and the
individuals here know what it is like to be sued for such a large amount,
to have to go through the financial, emotional, and physical strain on
a day-to-day basis, the implications on the community—how it has
been torn apart, split for or against—and the political implications—no
matter what a public official does, he is wrong in the eyes of one party
or another—et cetera.

I wanted to add these comments because I did not want to go into
reading the statement because of time limitations.

Senator MeLcHER. Yes. We had attorneys from both sides, 114 years
ago—the tribe in the Massachusetts case, and attorneys representing
the titleholders—the title was under a cloud—approach the committee
and suggest that we end this squabble with a $4 million bill, most of
which was to be split among the attorneys without anything going
to the—well, most of it would go to the expenses of the attorneys with-
out anything going to the claimants, the Indians who were claiming
that they owned the land.

There is som.z equity in it, and I do not know how to handle it. We
will review it; I can assure you of that. Where we get, I do not know.
It has not been done; it is a new precedent, as I understand it. But 1
can assure you that we will review it and see if there is some way of
working it out so that some recognition could be given to the de-
fendants and their costs when, obviously, they get forced into a posi-
tion they never dreamt would happen because, for generations perhaps,
the title they have held has been held to be viable, honest, and
conclusive.

Thank you both very much. _

I am sorry to have taken this much time, but these are the witnesses
that have a contrary point of view, and I do not want to shortchange
them too much. ' : i

Mr. Nisbet, you are the vice chairman of the South Carolina Com-
mission To Study Claims of the Catawba Tribe?
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STATEMENT OF WILLIAM NISBET, VICE CHAIRMAN, SOUTH CARO-
LINA COMMISSION TO STUDY CLAIMS OF THE CATAWBA TRIBE

Mr. Nisger. Yes, Mr. Chairman.

The South Carolina commission appointed to study the claims of
the Catawba Tribe has diligently studied this claim, along with other
claims that potentially may arise. I would like to point out to you,
Mr. Chairman, that there were originally 21 tribes, according to the old
maps of South Carolina, that occupied South Carolina. Only one tribe,
the Catawba Reservation, was designated as a tribe and had a State
reservation.

This came about through the initial agreement at Pine Tree in 1759.
The agreement at Pine Tree was lost, but then at the Treaty of Augusta
in 1763, the Treaty of Pine Tree was inculeated into the agreement with
the Catawba Indians, So, really, what you are talking about is a claim
that goes back 216 years.

We feel that a claim that goes back 216 years and that has not been
resolved to the satisfaction of the people involved certainly should not
have additional time to run.

We would also point out to you that the State of South Carolina has
been very, very fair, has appropriated money on many occasions to
the Catawba Indian Tribe, and has worked more with the Catawba
Indian Tribe than any other tribe as a State tribe,

In 1840, the tribe was disbanded, and the land was bought by the
State and was deeded to the present owners. This was 139 years ago.
An additional 2-year extension appears to us to be rather unreasonable.

In addition to this, since the Federal Government has become in-
volved with Indian claims, several attempts have been made to settle
this claim, the last being in 1959 where a bill was passed by the Con-
gress of the United States, ratified by the House and the Senate and
signed by the President, disbanding this particular tribe and distribut-
ing all of the assets. The Department of Indian Affairs was instructed
to close the rolls and to distribute the assets to the Indians. This was
supposedly accomplished. If it was not, then the Bureau did not do
their job in accomplishing it because they were told to. And now,
lately, we are being sued again. We have a threat of a lawsuit right
now against the landowners in this area.

The initial threat was a threat of eviction signed by Mr. Krulitz in
1977, and, incidentally, eviction without compensation.

So much for the Catawba Indian Tribe. As I said, there were 21
other tribes who were listed in South Carolina at this time, or in
colonial days. We have had three of these tribes now petition for
recognition.

So, you are opening up a Pandora’s box that we think you ought to
look at very carefully before you open up any further.

As far as the study group, of which I am a part, is concerned, we
have diligently studied this problem; we have conscientiously met on
this problem ; and we ask that this committee not consider any exten-
sion. I think that, having heard all the testimony that has been
presented so far, really, when you analyze the testimony, where they
talk about how many more claims are going to come out and how mucfl
more money is needed, how many more people are needed, you are
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going to find that the $6 million you are talking about in 1980 is
peanuts; it is going to be hundreds and hundreds of millions of dollars.

I would also like to tell you that I paid my own way up here; all the
effort I have put out on behalf of protecting the landowners in this
particular area of South Carolina, plus my work with the State study
commission, has all been on my own time, at my own expense. I do not
have legal defense funds supporting me now; I do not have various
Govemment contracts or consulting agreements to help me out. I am
doing this alone, with the help of some of the local people in South
Carolina.

Speaking for these people in South Carolina and the group I
represent, we request that you not consider any extension of this par-
ticular statute of limitations.

Thank you very much.

Senator MeLcuer. Mr. Nisbet, I think you could help us on a point.
A tribe that is not recognized, such as the Catawba, do they have any
claims under 24157

Mr. Nisger. I do not know; I do not have a lawyer with me. We are
being sued—I know that—or they say we are being sued.

Senator Mercuer. I do not know, and that is w hy I ask you. I
thought perhaps the commission had researched this and could advise
us. We will ask the Justice Department to advise us on that point.

Mr. Nigeer. I hope you are right—that we are not being sued and
we are not under jeopardy.

Senator MeLcuEr. I really do not know, and T am just curious.

Mr. Niseer. I am curious, too, because it is not reasonable to be this
way. I will have to say that my experience is that some of these claims

are not necessarily reasonable.

Senator MeLcuer. Thank you very much, Mr. Nisbet.

Mr. Niser. Thank you, Mr. Chairman.

Senator MeLcHEr. Our next witness is Kirke Kickingbird, director
of the Institute for the Development of Indian Law.

STATEMENT OF KIRKE KICKINGBIRD, DIRECTOR, INSTITUTE FOR
THE DEVELOPMENT OF INDIAN LAW, ACCOMPANIED BY ALEX
SKIBINE, LEGAL RESEARCH DIRECTOR

Mr. Kickinaeirp. Good afternoon, Mr. Chairman. I am Kirke
Kickingbird, and with me is my legal research director, Alex Skibine.

We have prepared testimony submitted for the record, and I would
like to highlight one particular point that I do not think has been
touched on.

Senator MeLcuer. Without objection, your prepared statement will
be included in the record at this point.

[The prepared statement of Mr. Kickingbird follows:]
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Good morning, my name is Kirke Kickingbird. 1 am the
executive director of the Institute for the Development of Indian
Law.

This testimony is addressed to the issue of whether 28

USC 2415, the statute of limitations allowing the United States

to bring some actions on behalf of Indians and Indian Tribes,
should be extended past the present deadline of April first 1980.

In September of 1979, the Institute for the Development
of Indian Law received a contract from the Department of Agricul-
ture to study Indian Land Claims and their legal and economic
impact. The study was mandated by Congress under section 509 (a)
of the Housing and Community Development Amendments of 1978. The
Act asks the Secretary of Agriculture to study the problems
created by remote land claims, including Indian land claims.

Our study is scheduled to be completed by September of
1980. The major objectives of the study are to assess the amount
and location of property clouded by these Indian land claims,
identify the specific problems caused by these claims, and analyze
both present and potential remedies under both federal and state
law. Finally, our study will propose remedies which would solve

the problems and avoid the negative impacts created by clouded land

titles. An analysis of the costs the federal government would

incur under each of the proposed remedies will also be included.
For the last 3 months the Institute has been engaged in

the initial phase of the study. We have undertaken an in-depth

literature search concerning the past and present land claims,

what impact the claims have had on local economies, what problems
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the claims have created for land owners whose title to lands has
been clouded, and how the claims have been or are proposed to

be resolved. Our preliminary findings indicate that major Indian
land claims can disturb the local economies but that most of the
problems can be avoided by careful planning and conscientious _
negotiations by all the parties involved; primarily the United
States government and tribal and state governments.

The existence of a negative impact usually depends on
the non-Indian reaction to the news of an Indian land claim.

This reaction frequently depends on the psychological climate
created by the news media and the various parties negotiating the
land claim. A very important factor in determining the impact is
the reaction of banks, other lenders of mortgage capital, title
insurance companies, and large local businesses.

The ultimate goalsin order to avoid a prolonged negative
impact, is for all parties to come to a quick settlement of the
ljand claim through negotiations. Sometimes the negotiated ed
settlement will have to be approved by federal, tribal and state
legislation. Provided this is accomplished swiftly the
impact will be minimal. On the other hand, if the negotiators are
procrastinating and the negotiations are continaully breaking down,
the chances .for a negative economic impact of long duration are

increased. It is when negotiations are unsuccessful and the parties

are forced to litigate that the land titles become clouded and that

serious problems occur.
Once the titlesare clouded, lending institutions such as

banks and mortgage companies stop issuing loans and mortgages. New
i, T
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businesses cannot open, title insurance firms cannot insure property
and real estate cannot be sold. Municipal bond issues cannot be
placed on the market or become unsaleable. As a result, the land
quickly depreciates in value and this starts a chain reaction which
can create a negative economic impact for the whole area covered by

the land claim.

Our preliminary research findings also indicate that in

almost all cases, the Indian land claims are not frivolous but
legally sound and will ultimately have to be addressed and resolved.
Our study will recommend remedies that can bring to settlement and
resolution Indian land claims without creating any major adverse
impact on the local economies of the regions affected. The emphasis
will be on fast and effective settlement through negotiations rather
than upon costly and time consuming litigationm.

Under United States law, the U.S. Government is the
trustee for the_Indian tribes. Pursuant to this trust relationship,
.Congress, which is said to be the ultimate trustee for the tribes,
enacted 28 USC 2415, allowing the United States to bring action on
behalf of the Indians and Indian tribes. Our initial research
indicates that there are some 10,000 claims which have been filed
with the BIA. Under the trust relationship, the Department of
Interior is supposed to determine the validity of these claims and
recommend the meritorious ones to the Justice Department for legal
action.

Although the statute of limitations only concerns actions
brought by the United States for money damages, most land claims

involve both a return of land and a cash settlement. Therefore,
“fo
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these land claims will have to be filed before April I, 1980.
Since our findings indicate that negotiation is preferable to liti-
gation, unless the statute is extended, the U.S. must file thou-
sands of law suits without any attempt at a negotiated settlement.
The negative economic impact upon the regions covered by these
claims thus cannot be avoided. This will result in severe hardship
to all landowners, -small or large, whose land titles will be cloud-
ed as a result of the litigation. Also, our study, which will not
concluded until September of 1980, will not be available to aid
in the resclution of those very cases which were of sufficient con-
cern to the Congress to legislatively mandate the study. Should
the United States decide not to proceed with the claims, the Tribal
governments will be forced to litigate on their own behalf. By
doing so, the.United States may expose itself to very costly law
suits which the tribes may bring against the BIA for breach of its
trust responsibilities. The extent of such federal liabilities is
currently in front of the Supreme Court in the case of U.S. v.
Mitchell, involving the Quinault Indian Nation.

Our research indicates that the Executive Departments in
charge of proceeding with these Indian claims have shown a remark-
able casual attitude which is apparently motivated by the belief
that if you ignore a problem long enough, it will eventually go away.
History has shown us that this is not the case as far as Indian
claims are concerned. This lack of concern, all too typical of
government bureaucracies, should not be allowed to continue. A

simple extension of the statute will solve the immediate problem,

but unless the Executive Departments who have responsibility for
ol
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this issue are forced to act on these claims in a conscientious
manner, the testimony given today will ring true years from now.
It should be remembered that although the Executive De-

partment is supposed to carry out the trust responsibility of

the United States towards Indian Tribes, Congress is the ultimate

trustee in the relationship. It is therefore the responsibility
of Congress to ensure that this trust responsibility is properly

carried out.
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Mr. Kickinesirp. In September 1979, the Institute for the Develop-
ment of Indian Law, which is a public interest law firm primarily
concerned with research into Indian legal issues, received a contract
from the Department of Agriculture to study Indian land claims and
their legal and economic impact. The study was mandated by Con-
gress under section 509 (a) of the Housing and Community Develop-
ment Act amendments of 1978, and the act asks the Secretary of
Agriculture to study the problems created by remote land claims, in-
cluding Indian land claims.

This also touched on black homesteads in the South and Spanish
land grants.

Our study is scheduled to be completed by September of 1980, and
the major objectives of the study are to: (1) Assess the amount and
location of property clouded by these Indian land claims; (2) iden-
tify the specific problems caused by these claims; and (3) analyze
ijot-h present and potential remedies under both Federal and State
aw.

Finally, our study will propose remedies which would solve the
problems and avoid the negative impacts created by clouded land
titles. Our analysis, we hope, will also include costs the Federal Gov-
ernment would incur under each of the proposed remedies which we
will propose.

What this indicates, I think, is the broad nature of these kinds of
claims. It is not just the land-clouded titles caused by Indian claims
that are causing this around the country. It indicates the fact that
not Interior but other agencies are concerned about this problem, and
I think it indicates the need for the ongoing effort because the bulk of
the testimony indicates that the work on these Indian claims could
be more thorough and effective.

I certainly urge the Congress, through this committee, to take
action to see that the trust responsibility is carried out under the
proper allocations of the manpower and money needed to complete
this work.

One of the things we sometimes forget is that on July 3, 1776, just
before the Declaration of Independence was declared, the Continental
Congress was having to deal with Indian land and treaty problems.
The same kind of responsibility that was created for the United
States under the U.S. Constitution was also allocated in 1778 under
the Articles of Confederation.

So, this is a longstanding and ongoing problem, and probably the
greatest difficulty i1s that the U.S. Government, in carrying out its
trust responsibility, has never really fully and functionally addressed
the problem; it has only been answered in part and piecemeal, and 1
think that has left us all with the legacy we have today.

Thank you, Mr. Chairman.

Senator Mercuer. Thank you, Kirke.

Does your associate have anything to add ?

Mr. SkieinNg. No; thank you, Mr. Chairman.

Senator Mrrcaer. We do have your testimony. Thank you both
very much.

We do have several documents that we will put in the record at this
time, without objection.

[ The material follows:]




COMMITTEE EXHIBITS

LINITEDY “1TATES
DEPARTMENT OI° THI INTFIRIC)R
OFFICE OF THE =OLICITOR

WASHINGTON, D C 224y

o
Tune £1927

Honorable James Abourezk
United States Senate
Senate Select Committee on
Indian Affairs
Washington, D. C.

Dear Mr. Chaimman:

I am enclosing a list of claims which would be barred if the
Statute of Limitations is not extended as provided in S. 1377.
We have provided estimates of damages where we have them.

In reviewing the list of potential claims, you should
understand that

Damage estimates are "guestimates" at best. As
claims are developed further, we will be in a better
position to estimate the potential exposure.

The listing of these claims is not, in effect, a
commi tment on the part of the Department to bring
suit in every instance. Decisions to bring suit
will be made only after a careful review of the
legal basis of each claim.

There may be other potential defendants with regard
to these actions which are not known to us at this
time.

If we can be of any further assistance please advise.

Sincen}ely yours,

22/

LEO M. KRULITZ
SOLICITOR
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The following is a list of presently identified
claims of probable validity which will be affected
in wvhole or in part in the event 28 U.S.C.
2415(b) is not amended. Arranged by geographical
area, the list identifies the tribe or individual
on whose behalf the claim would be asserted, the
probable defendant or defendants, the nature of
the claim and an estimate of damages. The list
includes more than 340 such claims, with an
estimated value of perhaps several hundred
million dollars. .,




Aberdeen:

8 trespass cases on behalf of individuals for
fencing and tiober trespass on allotted lands.

Billings:

1.

On behalf of: Fort Peck Reservation

Claim: Mine tailings leading to pollution
of reservation and reservation streams
Defendant: Mining corporation

Damages: $102,000.00

On behalf of: Fort Belknap Reservation

Claim: homesite and agricultural trespass
Defendant: Non-Indian individual

Damages: $2500.00

On behalf of: Fort Belknap Reservation
Claim: Agricultural trespass
Defendant: Non-Indian individual
Damages: $900.00

On behalf of: Fort Peck allottee
Claim: trespass
Defendant: private individual

On behalf of: Fort Peck allottee
Claim: trespass
Defendant: private individual

On behalf of: Fort Peck allottee
Claim: Trespass
Defendant: private individual

On behalf of: allottee
Claim: ctrespass
Defendant: private individual

On behalf of: individual
Claim: trespass and deprivation of use
Defendant: private individual

-
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On behalf of: Fort Peck tribes
Claim: Ejectment and trespass
Defendant: private individual

On behalf of: Fort Peck tribes
Claim: Encroachment from building
construction on lands claimed by tribe

Sacramento:

l. Timber trespass

Riverside:

1. On behalf of:Torres-Martines Band
Claim: 1innundation of reservacion
Defendant: private irrigation districts
Damages: §1,000,000 (minimal estimate)

Window Rock:

1. On behalf of: Navajo tribe and individuals
Claim: 1Illegal upstream diversion
Defendants: private irrigation districts,
Arizona cities, Salt River Project.

Albugquerque:

The Area Office has indicated that there are
literally hundreds of trespasses of varying
types and degrees in derogation of the rights
of the eight Northern Pueblos. Identification
and development of these claims cannot be
undertaken absent massive financial and staff
support assistance.

i




On behalf of: Sac & Fox Tribe
Claim: Surface damage froon oil and
gas operations

Defendants: private businesses

Pawvhuska:

l. On behalf of: Osage Tribe
Claim: water and mineral rights
Defendant: Kansas (7)

Indeterminate number of grazing trespasses

Phoenix:

On behalf of: Ak Chin Indian Community
Claim: off reservation pumping
Defendant: 300 agricultural users

On behalf of: Ak Chin Indian Community
Claim: Railroad trespass
Defendant: Southern Pacific RR

3. On behalf of: Battle Mountain Colony
Claim: Railroad trespass
Defendant: Central Pacific RR

4. On behalf of: Chemehuevi Tribe
Claim: trespass

5. On behalf of: Fallon Tribe
Claim: Water rights adjudication

6. On behalf of: Fort McDowell Apache
Claim: Powerline trespass
Defendants: Salt River Project

i
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On behalf of: Fort Mojave Tribe
Claim: 4 separate trespasses

On behalf of: Gila River Pima-Maricopa
Indian Community

Claim: Drain trespass

Defendant: Maricopa County

On behalf of: Gila River Pima-MHaricopa
Indian Community

Claim: Off reservation groundwater pumping
Defendant: San Carlos Irrigation and
Drainage District

Several other identical claims against
individuals ‘engaging in off reservation
groundwater pumping

On behalf of: Gila River etc.
Claim: flood damage

On behalf of: Kaibab Paiute
Claim: pumping affecting flow of Mocassin Springs

On behalf of: Papago Tribe
Claim: Mine tailings pollution
Defendant: private corporation

On behalf of: Papago Tribe
Claim: Off reservation pumping
Defendant: Tuscon

On behalf of: Papago Tribe
Claim: Off reservation pumping
Defendant: Tuscom (1)

On behalf of: Papago Tribe et al.
Claim: Water Rights adjudication
Defendants: thousands unidentified

6.
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On behalf of: Salt River Tribe
Claim: off reservation pumping
Defendants: Municipal and industrial users

On behalf of: San Carlos Apache Tribe
Claim: 4illegal diversion of underflow of
San Pedro River

Defendant: private corporation

On behalf of: San Carlos Apache Tribe
Claim: Water diversion and pumping

On behalf of: San Carlos Apache Tribe
Claim: Water diversion

Defendant: private corporation

On behalf of: San Carlos Apache Tribe
Claim: Water diversion

Defendant: Private corporation

On behalf of: San Carlos Apache Tribe
Claim: accounting and damages for failure
to follow court decree regarding consumptive
water use e

Defendant: New Mexico

On behalf of: San Carlos Apache Tribe
Claim: Water diversions and pumping
Defendant: private corporation

On behalf of: San Carlos Apache

Claim: water rights adjudication concerning
San Pedro River

Defendant: ipdeterminate number water users

On behalf of: Westernm Shoshone ¥
Claim: Water rights adjudication concerning
Bajoneta Springs

Defendant: State

On behalf of: Walker River Tribe
Claim: Upstream diversions

=




Twin Cities:

108 claims pertaining to individual allotments
102 tax forfeitures on behalf of individuals
agalonst state or county

40 trespass on reservation resulting from

sand and gravel operations, grazing, fence

and field encroachment

Defendants in above cases not identified
Damages not estimated

Alaska:

1. On behalf ofr Kenaitze Tribe
Claim: trespass
Defendants: several oil companies

On behalf of: Chilkat Indian Village
Claim: Trespasses

Defendants: Alaska and its lessees and
permittees

On behalf of: Kootznoowoo, Inc.
Claim: Archaelogical excavation and
destruction or remcval of artifacts

On behalf of: allottee heir

Claim: Timber and road trespasses across
allotments

Defendant: several oil companies

On behalf of: allottee
Claim: road trespass across allotment
Defendant: oil company ;

On behalf of: Kootzpooowoo, Inc.
Claim: trespass to lands individually
beld after Tlingit-Haida Settlement Act

On behalf of: Sitka Indian Village
Claim: erroneous survey of Indian held
lands

29
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On behalf of: Sitka Village
Claim: deprivation of use of tidelands
Defendant: Alaska

On behalf of: Sitka Indian Village
Claim: damages arising from purported
transfer of school properties in 1950

On behalf of: Sitka Indian Village
Claim: Improper transfer of tribal
townsite land into individual ownership

On behalf of: Sitka Indian Village -
individual member

Claim: 4improper transfer of individually
held property to city.

On behalf of: Sitka Indian Village -
individual member

Claim: 4{improper transfer of individually
held property to city.

Muskogee:

1. On behalf of: Choctaw Tribe
Claim: recovery of surface and mineral
interests interfered with by railroad
right of way
Defendant: Railroad Company

On behalf of: Choctaw Tribe

Claim: Extraction of sand and gravel
from Riverbed

Defendant: Oklahoma and permittees

On behalf of: Choctaw Tribe
Claim: 4llegal sale of tribal coal lands
Defendant: Oklahoma

On behalf of: Creek Tribe
Claim: deprivation of use of tribal property

g
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7.

Portland:

1.

2.

3.

4.
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On behalf of: Creek Tribe
Claim: destruction of tribal cemeteriecs

Cn behalf of: Wyandotte Tribe
Claim: Encroachment on luron Cemetery
Defendants: Kansas, Kansas City, et al.

On behalf of: Sepeca Cayuga Tribe
Claim: Trespass on tribal lands
Defendants: private individuals

On behalf of: Umatilla Tribe

Claim: Quiet title to riverbed and damages
for sand and gravel removal from bed of river
within exterior boundaries of Umatilla
Reservation

Defendant: Riparian land owners

Damages: $100,000.00

On behalf of: Umatilla

Claim: Destruction of salmon runms by
diversion of waters from Umatilla River
Defendant: Various irrigation districts
Damages: Estimated $500,000.

On behalf of: Umatilla Tribe

Claim: Trespass to allotted lands. Void
Condemnation

Defendant: Pendleton, Ore.

Damages: $50,000.00.

On behalf of: Swismomish Tribe

Claim: 01l pipeline traversing reservaticen
w/o benefit of right-of-vay

Defendant: Private Natural Gas Co.
Damages: Estimated $100,000.

=G




On behalf of: Swvinomish Tribe
Claim: Trespass on tribal tidelands
Defendant: Burlington Northern RR
Damages: Estimated $600,000.00.

On behalf of: Skokomish Tribe

Claim: Ownership and boundary dispute
and claim for unauthorized use of tribal
tidelands

Defendant: State of Washington

On behalf of: Skokomish Tribe

Claim: Destruction of fishery by diversion
of water for hydroelectric project on

North Fork River

Defendant: Gity of Tacoma

Oo behalf of: Skokomish Tribe

Claim: Encroachment upon tribal lands by
construction of school facility within
boundaries of reservation

Defendant: Hood Canal School District
Damages: Estimated $10,000.00

On behalf of: Tulalip Tribe

Claim: Non-Indian trespass on tidelands
secured to tribe

Defendant: A number of private individuals
wvho have constructed summer homes on
tidelands

Damages: Estimated $100,000.00.

On behalf of: FKalispel Tribe

Claim: Water fluctuation from Box Canyon
Dam eroding easement lines on tribal and
allotted lands causing waters to encroach
upon tribal lands

Defendant: Pend Dreille County Utility
District

Damages: Estimated $50,000.00.

On behalf of: Makah

Claim: Overburdening of access easement
Defendant: logging companies

Damages: Estimated $150,000.00
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On behalf of: Shoshone-Bannock

Claim: Unlawful taking & trespass upon
tribal lands by enlargement of reservoir
Defendant: Irrigation districts
Damages: Estimated $30,000.00.

On behalf of: Puyallup Tribe
Claim: Trespass to tribal laods by
interstate freeway

Defendant: State of Washington
Damages: Estimated $50,000.00.

On behalf of: Individual Muckleshoot Owners
Claim: Trespass to allotted lands
Defendants: Tri-County Development Dist.,
City of Auburn, State of Washinmgton and
private corporation

Sacramento: (also, See page 3 infra)

1. On behalf of: Cuyapaipe Band of Mission
Indians
Claim: Fence encroachment and {llegal
use of reservation lands g
Defendant: Adjacent private land owvner

On behalf of: ' Cuyapaipe Band of Mission
Indians

Claim: Continuing cattle trespass
Defendants: Private ranchers

On behalf of: Cuyapaipe Band of Mission
Indians

Claim: Trespass on reservation lands by
County through construction of publice
road without valid easement y
Defendant: County

On behalf of: Cuyapaipe Band of Mission
Indians

Claim: Damages for diminishment of
reservation vater supply.

Defendants: Individual private water
users and irrigation districts

-11-
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Cases from different areas being handled by Washington
Solicitor's Office:

1.

On behalf of: Crov Tribe and individual members
Claim: Violation of Crow Allotment Act
Defendants: Individual landowners

On behalf of: Passamaquoddy and Penobscott Tribes
Claim: HNon-Intercourse Act claim for recovery of
tribal lands

Defendants: Maine and must join individual
titleholders

On behalf of: St:;.Regis Mohawk Tribe

Claim: Non-Intercourse Act claim for recovery

of tribal lands

Defendants: New York and individual titleholders

On behalf of Cayuga Tribe

Claim: Non-Intercourse Act claim for recovery
of tribal lands

Defendants: New York

On behalf of: Oneida Nation of Indians

Claim: Non-Intercourse Act claim for recovery

of tribal lands

Defendants: New York and individual titleholders

On behalf of: Oneida Nation of New York
Claim: Non-Intercourse Act claim for recovery
of tribal lands

Defendants: 30 individuals

On behalf of: Catavba Tribe

Claim: Non-Intercourse Act claims for recovery
of tribal lands

Defendants: South Carolina and individual
titleholders

=12=
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On behalf of: Wind River Reservation
Claim: Upstream channel diversion
Defendant: 1l Non-Indian landowner

On behalf of: Nez Perce Tribe

Claim: Quiet title to riverbed;damages
from sand and gravel removal
Defendants: Idaho and state permittees
Damages: §100,000.00.

= 3=
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WASHINGTON, D.C. 20540

November 20, 1979

TO : Honorable Don Young
Attention: Mike Jackson

FROM : American Law Division

SUBJECT: Effect of Expiration of Statute of Limitations (28 U.5.C. 2415)
on Suits by Indian Tribes and Individual Indians

Enclosed is a discussion of questions raised regarding the impact
of the expiration of the limitations period within which damages actions
on tort and contract claims must be hroughtlby the United States on suits
by Indian tribes and individual Indians. 28 U.S.C. 2415, the object of
three previous extensions, is due to expire on April 1, 1980, with the re-

sult that suits by the United States on behalf of Indians on claims which

“accrued prior to 1966 will thereafter be barred. How this will affect

suits by individual Indians and tribes and the implications of the running
of the statute of limitations with respect to the trust obligations of the
United States toward Indians are the subjects of the following questions

and discussion.




Will expiration of the statute next April have
the effect of precluding tribes from filing suit them-
selves against States and individuals in tort or con-
tract for monetary damages? If so, why? If not, why
not?

28 U.5.C, 2415 provides, inter alia, that suits for money dam-
ages brought by the United States on behalf of Indian tribes founded on
tort or contract claims which accrued prior to 1966 shall be barred unless
brought before April 1, 1980.1! It has been held that this limitations
period also applies to suits brought by tribes on their own hehalf.gj

The context of that holding, however, was the application of the federal

statute of limitations in order to benefit the tribal plaintiffs in the

face of defendants' claim that a shorter state limitations period was ap-
3/

plicable.” No court has yet had the opportunity to rule on the question

of the applicability of 28 U.S.C. 2415 to bar suit by an Indian tribe.

i n In cases seeking non-monetary relief, such as actions to recover

land, enjoin interference with property, declare property rights, etc.,

1/ 28 U.S.C. 2415 (1976), as amended by 91 Stat. 268 (July 11, 1977)
and 91 Stat. 842 (August 15, 1977).

2/ Capitan Grande Band of Mis. Indians v. Helix Irr. Dist., 514 F.2d
465 (CA 9 1975), cert. denied, 423 U.S. 874 (1975). See also, Oneida Indian
Mation of N.Y. v. Cty of Oneida, 434 F. Supp. 527, 544 (N.D.N.Y. 1977)

3/ Judge Miller, concurring in the result in Capitan Grande, supra,
argued that 28 0,5.C. 2415 was not applicable and that to so hold would
hinder Indians in the protection of their property. 514 F.2d at 473,
See also, Oneida Indian Nation, supra.
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state statutes of limitations are not assertable against the United States.

This was also the case for damages actions brought by the United States
4f
prior to the 1966 enactment of 28 U.S.C. 2415. Indian tribes may as-

sert the sovereign interests when bringing®suit themselves and are thus
not subject to state statutes of limitations in cases where the United

5/
States would not be so subject. Indians thus are clothed with the bene-

fits of this doctrine in cases in which the United States itself colld
have brought suit to vindicate the particular interest involved.

This immunity from state limitations is, therefore, a dervia-
tive immunity. Since the United States would not be subject to state
limitations periods, the argument goes, Indian tribes with standing to
assert the same interests should not be so snddled.il However, should
the United States become subject to a limitations period - in the case
of 28 U.5.C. 2415, a federal statute of limitations for damages actions

- the parallel argument would subject the tribes to a similar limitation.

< -The tribes' immunity from defenses such as statutes of limitations arises

4/ See, Wright, Law of Federal Courts, § 212.

5/ See, Narragansett Tribe, Etc. v. So. R.I. Land Level, 418 F. Supp.
798, 805 (D.R.I. 1976); Schaghticoke Tribe of Indians v. Kent School Corp.,
423 F. Supp. 780, 785 (D. Conn. 1976); Oneida Indian Nation, supra. See,
also, Moe v. Confederated Salish and Kootenai Tribes, 425 U.S. 463 (1976)
(bar against injunction of state taxation not applicable to Indian suit
since bar would not be applicable to the United States if it had brought
suit challenging the tax).

6/ Narragansett, supra; Moe, supra at 474,
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from the United States' immunity from such defenses. Removal of that im-
munity from the United States arguably results in a loss of that imminity

by the tribes. The Solicitor of the Department of Interior has so advised
1/ .
all field solicitors:

The Act [28 U,.5.C. 2415) does not cover suits
brought by tribes or individuals without the assis-
tance of the United States. Since, however, Indians
can no longer rely on the immunity of the United
States from statute of limitations defenses, the
Act indirectly affects the filing of such actions
because they would be subject to those limitations
applicable generally, except in cases to quiet title
to trust or restricted lands.

The intent behind the 1966 enactment of the statute of limita-
tions for damages actions was to include "actions based on trespass on
8
lands of the United States, including trust or restricted Indian lands.”d!
Since this form of vindicating federal interests in lands subject to United

States protection has been limited with respect to suits brought by the

government itself, it would seem that tribes seeking to protect the same

interests would be similarly limited. It is the ability to assert the

sovereign's interest which clothes Indian tribes with immunity from various
9/

defenses. The qualification of those interests in the form of a period

of limitations within which to file certain actions based thereon would,

therefore, seem to be applicable to both the United States and those

seeking to assert the interest of the United States, i.e., Indian tribes.

Ef 80 1.D. 220 (1973).
Ef H. Rept. 1534, B9th Cong., 2d Sess. 3 (1966).

9/ See, B0 I.D. at 220, 221.
CRS-4
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If the statute expires Without credible tribal
claims being filed, would the tribes having such
claims be legally able to file in the U.S. Court of
Claims, without specific authorizqtion from Congress,
breach of trust actions against the United States for
money damages for failure to file their claims? Please
discuss this question in light of the recent decision
by the Court of Claims in Mitchell v. United States,
591 F.2nd 1300 (1979).

Possible breach of trust claims against the United States by
Indians whose damages actions had not been brought within the time period

in 28 U.S5.C. 2415 were of concern to federal officials and influenced the
10/
extension of the limitations period in 1977.”  However, the precise

nature of such suits was not examined in detail at the time. Furthermore,
we are not aware of cases in which the United States has been held liable
specifically for failing to pursue litigation on behalf of a tribe or

where such inaction has been held to be a breach of the trust relationship
11/
between the United States and an Indian tribe. However, the United States

121 See, Hearings on Statute of Limitations Extension for Indian
Claims Before the Senate Select Committee on Indian Affairs, 95th Cong.,
1st Sess. 10-11, 60 (1977); 123 Cong. Rec. H. 6825 (July 11, 1977) (daily
ed.).

11/ Under the Indian Claims Commission Act, Indian tribes could re-
cover from the United States for breach of "fair and honorable dealings"
which encompassed "extralegal or moral claims of Indians against the United
States." 25 U.S.C. 70a (5) (1976); Otoe and Missouria Tribe of Indians
v. United States, 131 F. Supp. 265, 2B3 (Ct. Cl.), cert. denied, 350 U.S.
B48 (1955), Failure to pursue legal remedies on behalf of tribes could
be an element of such claims. See, United States v. Oneida Nation of New
York, 576 F.2d 870, 879 (Ct. Cl. 1978). However, suits in the Indian
Claims Commission must have been brought prior to 1951, 25 U.5.C. 70k
(1976), and the commission itself no longer exists. 25 U.S.C. 70v (1976).
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has considered litigation & primary, if not essential means of fulfilling
its trust obligations under certain circumstances and has sued on behalf
of Indians on that basis. Several cases also indicate that the United
States may have a duty under certain circumstances to pursue litigation

to effectuate its trust responsibilities.

A. g,

When the United States denied the existence of a trust relation-
ship with the Passamaquoddy Indian Tribe of Maine and therefore refused
the tribe's request in 1972 to sue on its behalf for the taking of its
land in alleged violation of the Indian Nonintercourse Act, the tribe
sought a declaratory judgment that the Nonintercourse Act applied to it
and that it established a trust relation between the United States and
the tribe. The court held that the Nonintercourse Act (which forbids
alienation of Indian land without the consent of the United State) did
,establish a trust relationship between the United States and the Passama-
quoddies (and other Indians to which it applies) and that the United
States could not refuse to sue on behalf of the Indians on the sole ground
that no trust relationship exists.igj Thereafter, the United States filed

suit for recovery of the land and damsges, noting that "we have been

ordered to acknowledge the existence of a trust relationship between the

12/ Joint Tribal Coun. of Passawaquoddy Tribe v. Mortom, 388 F. Supp
649 (D. Me.), aff'd, 528 F.2d 370 (CA 1 1975).
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United States and the Passamaquoddy Tribe" and, "having done so, we are

in no position to view our responsibilfties thereunder in a niggardly
13/
fathion." The Report went on to state the United States' obligation

to file suit covering all parts of the claim demonstrated to be legiti-
14/
mate,

The United States has also filed suit on behalf of Alaska Na-
tives - a suit which, like Eﬁssamaqpodqx, was prompted by litigation.

15/
The district court, in Edwardsen v. Morton,  had held that the Alaska

13/ United States Department of Interior, Litigation Report (Pas-
samaquoddy) (January 10, 1977) at 12.

The Court of Appeals in Joint Tribal Coun. of Passamaquoddy Tribe
v. Morton, emphasized that its finding of a trust relationship flowing

from the Nonintercourse Act did not mean it was holding that the United
States must sue to vindicate that relation:

Whether, even if there is a trust relationship with
the Passamaquoddies, the United States has an affir-
mative duty to sue Maine on the Tribe's behalf is

& separate issue that was not raised or decided be-
low and which consequently we do not address. The
district court held only that defendants "erred in
denying plaintiffs' request for litigation on the
gole ground that no trust relationship exists be-
tween the United States and the Passamaquoddy Tribe.
It was left to the Secretary to translate the find-
ing of a "trust relationship” into concrete duties.

528 F.2d at 375.

14/ In this regard, the Report noted the concern expressed by the
Ninth Circoit when the United States omitted a prayer for ejectment of a
railroad from a right-of-way across Indian lands and instead only sought
trespass damages. United States v. Southern Pacific Transp. Co., 543 F.2d
676, 680 n.3 (CA 9 1976). -

15/ 369 F. Supp. 1359 (D.D.C. 1973).
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Native Claims Settlement Act, 43 U.5.C. 1601 et seq., did nol extinguish
damages actions for pre-Act trespasses on lands occupied by native Alaskdhs
and that the United States had an obligation to protect the natives' use

and occupancy of the land against third - p;r[y trespasses prior to extin-
guishment of title. Such accrued causes of action for trespass and breach
of fiduciary duty were not, in the court's view, extinguished by the Settle-

16/ y
ment Act.

The court's denial of summary judgment for the United States on
the above issues led to the filing of a supplemental complaint by the natives
seeking trespass damages, damages resulting from the failure of the United
States to protect the natives' possessory interests, and, an order requir-
ing the United States to commence litigation on behalf of the natives to
recover trespass |:I.-1u=mgm:.l-::‘Ir Thereafter, a stipulation and agreement was

entered into whereby the United States agreed to institute litigation to

recover damages for trespasses on native lands which occurred prior to the
18/

Settlement Act.

16/ 369 F. Supp. ar 1378-9.

17/ See, Hearing on Amendments to the Alaska Native Claims Settlement
Act (Part 2) Before the Senate Interior and Insular Affairs Comm., 94th
Cong., lst Sess. 187 (1975). BSee also, Edwardsen v. Mortom, 369 P. Supp.
at 1381,

18/ Hearing at 187-188. The district court ultimately dismissed the
case, holding, contrary to the Edwardsen court's view, that the Settlement
Act did (and, constitutionally, could) extinguish the trespass claims being
pressed by the United States on behalf of the natives. United States v.
Atlantic Richfield Co., 435 F. Supp. 1009 (D. Alaska 1977). An appeal is
pending in the Ninth Circuit Court of Appeals.

(18/ Continued)

CRS-8




The ability of Indians to sué the United States for damages for
breach of trust will be influenced significantly by the Supreme Court's
78-1756. The Court of Claims

there held that the United States could be held liable in damages for al-

19/
leged mismanagement of the Indians' allotted land.” It ruled that the

General Allotment Act, 25 U.S.C. 331 et seq., established a trust relation-

ship between the United States and Indian allottees, a relationship which
required the United States to manage and conserve the property for the
Indians, Furthermore, the declaration of trust in the General Allotment

Act can be interpreted to allow recovery of money damages upon breach of
20/
that trust.  The court went on to hold that 28 U.S.C. 1505 (1976) pro-

vided the necessary jurisdiction and consent by the United States to be

(18/ Continued)

After the dismissal in Atlantic Richfield, the Inupiat Community of
the Arctic Slope brought suit against the United States in the Court

of Claims, alleging, inter alia, that the United States failed to use
reasonable skill and care in prosecuting that action. The court recently
suspended proceedings in the case, Inupiat Community of the Arctic Slope

v. United States, No. 596-77 (Ct. Cl., filed December 16, 1977).

lzf Mitchell v. United States, 591 F.2d 1300 (Ct. Cl. 1979), cert.
granted 47 USLW 3813 (June 18, 1979).

20/ The General Allotment Act does not say expressly that damages
are recoverable but such a remedy was deemed a necessary inference from
the statute. 591 F.2d at 1302.
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sued, since the claim was one "arising under the ... laws ... of the
21/

" namely, the General Allotment Act.

United States,"
Thus, three questions must be answered before a breach of trust

damages action can be sustained. The first is wvhether there is a statute,

treaty, executive order, regulation, or agreement which establishes a

22/
trust relationship.  Second, does the statute, either directly or in-

ferentially, provide for money damages in the case of breach of the sta-

tute's obligations? The court in Mitchell found a trust relatiomship,
with damages an implied remedy for breach, flowing from the General Al-
lotment Act. Other statutes governing Indian relations must be judged

on the basis of the criteria outlined in Mitchell and possibly to be

21/ 28 U.5.C. 1491, the analogue to 1505 for individual Indian suits
provides for jurisdiction of claims against the United States "for liqui-
dated or unliquidated damages in cases not sounding in tort." Section
1505 has been held to also encompass such claims. 591 F.2d at 1302 n.10.
The court in Mitchell did not rely on this grant of jurisdiction "because
;here the Indians do not rest their case on unanchored judge-created prin-
‘ciples of fiduciary law but point to and rely upon specific legislation
as creating the trust relationship." 591 F.2d at 1302.

22/ The courts have not explicitly enforced a trust obligation flow-
ing elsevhere than from treaty, statutes, regulations, etc. See, White
v. Califano, 437 F. Supp. 543, 554 (D.S.D. 1977), aff'd, 581 F.2d 697
(CA 8 1978); Donahue w, Butz, 363 F, Supp. 1316 (N.D. Cal. 1973); Chambers,
Judicial Enforcement of the Federal Truqt Besponsibility to Indians, 27
Stan. L. Rev. 1213 (1975). 1In othbes words, "unanchored judge-created prin-
ciples of fiduciary law" maymot be sufficient by themselves to create
& judicially enforceable trust obligatiom breach of which would be answer-
able in damages. See, 591 F.2d at 1302.
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elaborated on by the Supreme Court. Thirdly, a basis for jurisdiction

must be found. 28 U.S.C. 1491 and 1505 constitute consent by the United
States to be answerable in damages in claims arising under statutes of
the United States.

The Supreme Court's decision in Mitchell will focus on the ques-
tion whether the General Allotment Act can be said to provide for monetary
relief against the United States for breach of its obligations. The scope
of 28 U.S.C. 1491, 1505 will also undoubtedly be discussed. These ques-
tions will significantly affect the viability of breach of trust damages
claims against the United States for failure to file actions within the
allotted time periods in 28 U.S5.C. 2415.

For example, while the Nonintercourse Act, 25 U.S5.C 177, estab-
lishes a trust relationship between the United States and Indians, does
the failure to file trespass actions against those allegedly violating

-the Act constitute a breach of that trust and, if so, is such a breach
answerable by the United States in damages? The court in Passamaquoddy

declined to spell out the duties which flowed from the Nonintercourse

23/ For instance, the court in Whisker v. United States, No. 77-1620
(CA 10, June 14, 1979), 6 ILR E-1, held that the Southern Paiute Judgment
Distribution Act, B2 Stat. 1147 (1967), did not create a trust relation-
ship such that the Indians could recover damages for the alleged failure
of the United States to attempt to enroll all eligible persons in the
distribution scheme.
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Act's trust obligations, although the Justice Department apparently

felt obligated to file comprehensive ejectment and damages actions.

Various statutes, regulations, agreements, etc., other than the Noninter-
course Act, are involved in the numerous potential claims identified by

the Department of Interior as being affected by 28 U.5.C, 2&15.22! These
must be ;xamined to determine in each case whether they establish a trupt
relationship and whether they can be said to contemplate money damage

avards against the United States for their breach. Additionally, the thres-
hold question whether failure to file suit would constitute a breach of
whntever obligations may be imposed must be aﬂauered.zs,

The Court's decision in Mitchell may illuminate these questions and

enable more definitive answers with respect to the impact of the running

2&{ Actions such as ejectment and quiet title are not affected by
the limitations on damages actions in 28 U.S5.C. 2415. Are such actions

,a sufficient fulfillment of the trust duties imposed on the United States?

If not, is seeking a legislative solution an alternative means of fulfill-
ing the obligations imposed by the Act?

25/ See, Hearing, supra note 10 at 12-25.

26/ For example, would doubts as to the merits of the claim relieve
the United States of the responsibility for filing suit? See, United

States v. Mason, 412 U.5. 391 (1973) (upheld reasonable decision by In-
AL

terior Department mot to challenge state taxes on trust property). Would
the presence of alternative remedies affect the decision whether failure
to file a damages action constitutes a breach of trust? The traditional
deference courts accord to prosecutorial discretion may also result in
reluctance ‘to impose damages for failure to pursue a particular avenue

of litigation. See, Nader v. Saxbe, 497 F.2d 676, 679 (CADC 1974) and
cases cited therein.
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of the statute of limitations in 28 U.§.C. 2415. There would seem to

be little doubt, however, that suits aBainst the United States would at

least be filed if claims are not broug

ht within the limitations period.
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II1,

Is there any statutory limit on the time in which
an Indian tribe or individial may bring a claim against
& state or private individual for land, mineral or water
rights, or other property?

The limitations period in 28 U.S.C. 2415 only appplies to dam-

ages actions in tort or contract. Thus, there are no limitations on ac-

tions brought by the United States or Indian tribes to, for instance, quiet

title to trust lands, seek ejectment of trespassers, enjoin violation of
treaty rights, or declare water rights. This proposition is based on the

principle that "Indian title is a matter of federal law and can be extin-
27/
guished only with federal consent...'"™  To apply state limitations periods

or other defenses to claims for land held in trust or protected by the

United States would result in alienation of the lands prohibited by federal
28/
law.”  This view is reiterated in the Department of Interior's opinion

on the effect of 28 U.S.C. 2415:

If individual Indians or a tribe were to institute
litigation, they would be subject to the statute of
limitations applicable to the general public except
with respect to actions to quiet title to trust or
restricted lands (if the statute were permitted to
run in such cases it would conflict with federal sta-
tutes prohibiting alienation of Indian lands). 29/

27/ Oneida Nation v. County of Oneida, 414 U.S. 661, 670 (1974).

28/ See, Narragansett, supra at B804-6,

29/ 80 I.D. 220, 221-2. See note 7, supra. Elsewhere in the opinion,
the Associate Solicitor stated:
(29/ continued)
CRS5-1u4




Thus, non-damages actions in the nature of quiet title to trust
restricted land or property interesfs would not appear to be subjéct
to a statute of limitations. Actions involving land which has been pa-

tented in fee to an Indian, however, may be subject to state limitations
30/
periods.

- i
Richard C. Ehlke
Legislative Attorney

(29/ Continued)
The scope of the Act [28 U.5.C. 2415)] is limited to
actions for damages, It therefore has no effect
whatever on actions by the United States seeking to
enjoin interference with the violation of Indian
treaty rights or other rights granted to Indians by
federal statutes. Thus actions to protect Indian
hunting and fishing rights or to prevent the imposi-
tion of State jurisdiction over "Indian country” are
unaffected. Water rights ere considered to be real
property and therefore, an action to determine the
amount of water reserved for a tribe under Winters
doctrine is similar to a quiet title proceeding and
not subject to the provisions of 28 U.5.C. 2415 and
2416. An action for damages for a taking of Indian
water would appear to be subject to the Act but we
do mot believe that the cause of action would accrue
until there is a judicial determination of the amount
of water vested in the tribe, particularly in light
of 28 U.S.C. 2416(b) excluding from the statute all
periods in which facts materizl to the right of ac-
tion are not, and reasonably could not be, known to
the United States. 80 1.D, at 221,

30/ Dillon v. Antler Land Co., 341 F. Supp. 734 (D. Mont. 1972), aff'd,
507 F.2d 540 (CA 9 1974), cert. denied, 421 U.S. 992 (1975).
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Fun

§ 2414 Payment of judgments and compromise setile-
menls

Payment of final Judgmenls rendered by a
district court against the United States shall be
made on settlements by the General Account-
ing Office. Payment of final judgments ren-
dered by a State or foreign court or tribunal
against the United States, or against its agen-
cies or officials upon obligations or liabilities of
the United States, shall be made on settlements
by the General Accounting Office after certifi-
cation by the Attorney General that it is in the
interest of the United States to pay the same.

Whenever the Attorney General determines
that no appeal shall be taken from & judgment
or that no further review will be sought from a
decision affirming the same, he shall so certify
and the judgment shall be deemed final

Except as otherwise provided by law, compro-
mise settiements of claims referred to the At-
torney General for defense of imminent litiga-
tion or sults against the United States, or
against its agencies or officials upon obligations
or liabilities of the United States, made by the
Attorney General or any person authorized by
him, shall be settled and paid in & manner siml-
lar to judgments In like causes and appropri-
ations or funds available for the payment of
such judgments are hereby made available for
the payment of such compromise settlements.

(June 25, 1948, ch. 646, 62 Stat 974, Aug. 30,
1961, Pub. L. 87-187, § 1, 75 Stat. 415.)

HisTomicar awp Revision NoTes

Based on section 228 of title 31, U.S.C., 1940 ed,
Money and Finance (Feb. 18, 1904, ch. 160, § 1, 33 Stat.
41; June 10, 1921, ch. 18, § 304, 42 Stat. 24).

Similar provisions of section 228 of title 31, U.S.C,
1840 ed., relating to judgments of the court of claims
are incorporated in section 2517 of this title,

The second paragraph was added to make clear that
the payment of judgments not appealed may be expe-
dited by certlficate o that effect.

Changes were made in phraseology.

AMENDMENTS

1961—Pub. L. 87-187 provided for payment of final
judgments rendered by m State or forelgn court
against the United States, Its agencles or officials and
compromise settiementa and substituted “and compro-
mise settiements” for "against the United States™ in
the section catchline,

Cross Ronuoeces
Appropriations for paymentz of judgments against

the United States, computation of interest time, see
section T24a of Title 31, Money and Finance.

Srcrion Roooun 10 1w Orien Secrions
This section is referred to in section 2412 of this
tit'e; title 16 sections T6g, 460bb-Z title 31 section
T24n; title 42 section 418

§ 2415, Time for commencing nctions brought by the
United States

(a) Subject Lo Lthe provisions of section 2416
of this title, and excepl as otherwise provided
by Congress, every aclion for money damages
brought by the United States or an officer or
agency thereof which is founded upon any con-
tract express or implied in law or fact, shall be
barred unless the complaint is filed within six
years after the right of action accrues or within
one year after final decisions have been ren-

TITLE 28—JUDICIARY AND JUDICIAL PROCEDURE

Page 30§

dered in applicable administrative proceedings
regquired by contract or by law, whichever i
later: Provided, That In the event of later par.
tia] payment or written acknowledgment of
debt, the right of action shall be deemed to
accrue agaln at the time of each such payment
or acknowledgment: Provided further, That an
action for money damages brought by the
United States for or on behalf of & recognized
tribe, band or group of American Indians shall
not be barred unless the complaint Is filed more
than six years and ninety days after the right
of action accrued: Provided further, That an
action for money damages which accrued on
the date of enactment of this Act in accordance
with subsection (g) brought by the United
States for or on behalf of a recognized tribe,
band, or group of American Indians, or on
behalf of an individual Indian whose land is
held in trust or restricted status, shall not be
barred unless the complaint is filed more than
eleven years after the right of action accrued or
more than two years after a final decision has
been rendered in applicable administrative pro-
ceedings required by contract or by law, which-
ever is later.

(b) Subject to the provisions of section 2418
of this title, and except as otherwise provided
by Congress, every aclion for money damages =
brought by the United States or an officer or
agency thereof which is founded upon a tort
shall be barred unless the complaint is filed
within three years after the right of action first
accrues: Provided, That an action to recover
damages resulting from & tresspass on lands of
the United States, an action to recover damages
resulting from fire to such lands, an action to
recover for diversion of money paid under a
grant program; and an action for conversion of
property of the United States may be brought
within six years after the right of action ae-
crues, except that such actions for or on behalf ¢
of a recognized tribe, band or group of Ameri- |
can Indians, including actions relating to allot-
ted trust or restricted Indlan lands, may be
brought within six years and ninety days after .
the right of action accrues, except that such ac- *
tions for or on behall of a recognized tribe, :
band, or group of American Indians, including
actions relating to allotted trust or restricted
Indian lands, or on behalf of an [ndividual
Indian whose land is held in trust or restricted
status which accrued on the date of enactment
of this Act in accordance with subsection (g)
may be brought within eleven years after tht
right of action accrues.

(c) Nothing herein shall be deemed Lo lun!l
the time for bringing an action to establish the
title to, or right of possession of, real or person-
al property.

(d) Subject to the provisions of section 2418
of this title and excepl as otherwise provided :
by Congress, every action for the recovery of 7
money erroneously paid to or on behalf of any

civilian employee of any agency of the U'n.li.ed‘
States or to or on behalf of any member or de-
pendent of any member of the uniformed ser-
vices of the United States, incident to the em-;
ployment or services of such employee oOF-
member, shall be barred unless the complaint Is
filed within six years after the right of action
accrues: Provided, That in the event of later
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partial payment or written acknowledgment of
debt. the right of action shall be deemed to
accrue again at the time of each such payment
or acknowledgment.

(e) In the event that any action to which this
section applies is timely brought and is there-
after dismissed without prejudice, the action
may be recommenced within one year after
pch dismissal, regardless of whether the action
would otherwise then be barred by this section.
In any action so recommenced the defendant
shall not be barred from interposing any claim
which would not have been barred in the origi-
nal action.

(f) The provisions of this section shall not
prevent the assertion, in an action against the
United States or an officer or agency thereof,
of any claim of the United States or an officer
or agency thereof against an opposing party. a
co-party, or a third party that arises out of the
transaction or occurrence that is the subject
matter of the opposing party’'s claim. A claim of
the United States or an officer or agency there-
of that does not arise out of the transaction or
occurrence that is the subject matter of the op-
posing party’s claim may, if time-barred, be as-
serted only by way of offset and may be al-
lowed in an amount not to exceed the amount
of the opposing party’s recovery.

(g) Any right of action subject to the provi-
sions of this section which accrued prior to the
date of enactment of this Act shall, for pur-
poses of this section, be deemed to have ac-
crued on the date of enactment of this Act.

(h) Nothing in this Act shall apply to actions
" ught under the Internal Revenue Code or

dental to the collection of taxes imposed by
the United States.

(Added Pub. L. 89-505, §1, July 18, 1966, 80
Stat. 304, and amended Pub. L. 92-353, July 18,
1972, 86 Stat. 499; Pub, L. 92-485, Oct. 13, 1972,
85 Stat. 803.)

Rerousices tw Texr

The date of enactment of this Act, referred to ln
subsecs. (a), (b), and (g), means the date of enactment
T;si"ub. L. 89-508, which was approved on July 18,

This Act, referred Lo In subsec. (h), means Pub. L.
89-505, which enacted this section and section 2416 of
this title. For complete classification of this Act to the
Code. see Tables volume.

AMENDMENTS

1972—Subsec. (n), Pub. L. 92-485, § L(a), added fur-
ther provise relating to actions for money damages
brought by the United States for or on behalf of & rec-
SEnized tribe, band, or group of American Indians, or
o0 behalf of an individual Indian whose land Is held in
L or restricted status
; Pub. L 92-353, § 1(n), added proviso that an sction
Of money damages brought by the United States on
ihhm of American Indians shall not be barred unless
m' complaint is filed more than six years and ninety
\¥* *fLer the right of action accrued
*c. (b), Pub. L. 92-485, § 1(b), added exception
£ o actions for or on behalf of a recognized
etic d, or group of American Indlans, Including
ans relating to allotted trust or restricted Indian
. Hds. Or on behalf of an individual Indian whose land
2l In trust or restricted status.
uonb L. 92-353, § 1(b), incrensed the period of limita-
» “:“ 3ix years and ninety days for actions brought
betis United States under the subsection for or on
1 of American Indians.

e,
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Secrion Rrensen 1o I8 OTHER SECTIONS

This section is referred to In section 2416 of this
title.

§ 2416. Time for commencing nctions brought by the
United States—Exclusions

For the purpose of computing the limitations
periods established in section 2415, there shall
be excluded all periods during which—

(a) the defendant or the res is outside the
United States, its territories and possessions,
the District of Columbis, or the Common-
wealth of Puerto Rico; or

(b) the defendant is exempt from legal pro-
cess because of infancy, mental incompetence,
diplomatic immunity, or for any other reason;
or

(c) facts material to the right of action are
not known and reasonably could not be
known by an official of the United States
charged with the responsibility to act in the
circumstances; or

(d) the United States is in a state of war de-
clared pursuant to article I, section 8, of the
Constitution of the United States.

(Added Pub, L. 89-505, §1, July 18, 1966, 80
Stat. 305.)

Seerion Royouum 1o 18 Orien SecTions

This section is referred to in section 2415 of this
title.

CHAPTER 163—FINES, PENALTIES AND
FORFEITURES

Mode of recovery.
. Time for commencing proceedings.
Property taken under revenue law not replevia.
bile.
. Security; special bond.
. Return of property to claimant; certificate of
reasonable cause; liability for wrongful sel-
zure.

§ 2461. Mode of recovery

(a) Whenever a civil fine, penalty or precun-
iary forfeiture is prescribed for the violation of
an Act of Congress without specifying the mode
of recovery or enforcement thereof, it may be
recovered in a civil action.

(b) Unless otherwise provided by Act of Con-
gress, whenever a forfeiture of property is pre-
scribed as a penaity for violation of an Act of
Congress and the seizure takes place on the
high seas or on navigable waters within the ad-
miralty and maritime jurisdiction of the United
States, such forfeiture may be enforced by libel
in admiralty but in cases of seizures on land the
forfeiture may be enforced by a proceeding by
libel which shall conform as near as may be to
proceedings in admiralty.

(June 25, 1948, ch. 646, 62 Stat. 974.)

HistomicaL awp Revisiow Notes

Subsection (a) was drafted to clarify a serlous ambl-
wuity in existing law and Is based upon rulings of the
Supreme Court. Numerous sections in the United
States Code prescribe civil fines, penalties, and pre-
cuniary florfeltures for violation of certain sections
without specifying the mode of recovery or enforce-
ment thereol. See, for example, section 567 of title 12,
U.S.C., 1940 ed., Banks and Banking. section 64 of title
14. US.C, 1940 ed., Coast Guard, and section 180 of
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Senator Mercuer. The hearing record will remain open through
the balance of the month for any further written testimony that
people would like to have included in this record.

The committee is adjourned.

[ Whereupon, at 4 :20 p.m., the hearing was adjourned.]

[The following material was received for inclusion in the record :]

STATEMENT BY W. RICHARD WEST, JR.
ON BEHALF OF THE PUEBLO OF LAGUNA OF NEW MEXICO
BEFORE THE SENATE SELECT COMMITTEE ON INDIAN AFFAIRS
DURING OVERSIGHT HEARINGS CONCERNING 28 U.S.C. §2415

Mr. Chairman and members of the Committee, my name is
W. Richard West, and I am a member of the firm of of Fried, Frank
Harris, Shriver and Kampelman, which serves as Washington, D.C.
Counsel to the Pueblo of Laguna of New Mexico. I appreciate the
opportunity to offer testimony on behalf of the Pueblo of Laguna
in support of an extension of the statute of limitations in 28
U.S.C. §8§2415 and 2416. My presentation will focus on gquestions
and issues which are of particular concern to the Pueblo.

The Pueblo of Laguna realizes that Congress has been asked
to extend the statute of limitations for Indian claims on two pre-
vious occasions. It is not withou; great urgency, therefore, that
the Pueblo appeals to you to consider the merits of a further exten-
sion.

The Pueblo of Laguna feels that a five-year extension of the
current deadline of April 1, 1980 is a reasonable request in light
of the nature and number of its claims which are still outstanding.
The Bureau of Indian Affairs, the Department of Justice, and the
Solicitor General's office only recently have been able to deal

adequately with the processing of these claims.
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Statement by W. Richard West, Jr.
Page 2.

At this time the various government agencies are working
in coordination with the Pueblo. No party, however, expects com-
pletion of the task of identifying and filing all wvalid claims
prior to the upcoming deadline. The five-year extension, in our
view, is a realistic reguest in light of the number of personnel
currently assigned to the task, the present funding level, and the
unigue problems in developing the claims of the Pueblo.

The difficulty in meeting the deadline of April 1, 1980 is

especially great for the Pueblo of Laguna because the vast majority

of its claims derive from boundary disputes. These disputes, in
turn, frequently have their roots in Mexican and Spanish law, and
will require sophisticated archival research. At this time neither
the Pueblo nor the Bureau of Indian Affairs is equipped to handle
this research.

The Pueblo has contracted with the Bureau of Indian Affairs
to conduct its own initial investigations. The committee established
by the Pueblo submitted some 28 claims to the Field Solicitor's
office in September, 1979 and since that time the Bureau has taken
action on only five of the claims. The delay in this process is,
again, due primarily to the fact that the Bureau does not have an
expertise in Spanish and Mexican law, nor the personnel trained to

do the archival research in order to expedite the process.
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Statement by W. Richard West, Jr.
Page 3.

At the present time the Field Solicitor's office for the
Albuquerque area believes that as many as 100 unidentified claims
may exist which deserve review and without an extension of time,
sufficient financial resources, and qualified personnel, this job
cannot be done adequately. Thus, the Pueblo cannot emphasize
enough the importance of a firm financial commitment to the task
of researching these claims. Additional time without the necessary
funds to hire qualified researchers and to carry out these very
complex investigations will frustrate the purpose of the extension,
and for that matter, the purpose of the original statute of limita-
tions placed on Indian claims as established in the 1966 Act.

The Pueblo urges this Committee to solicit testimony from the
various federal agencies charged with the responsibility to filé
these claims in order to ascertain the level of funding that would
be required to meet the government's obligation.

We would like to bring a final point to the Committee‘'s atten-

tion. The Pueblo of Laguna supports an extension of the statute of

limitations for contract claims as well as tort claims. The Pueblo
asks that Congress not foreclose the opportunity to find, through
these renewed investigations, valid contract claims which have not
yet surfaced. Although this Committee has heard testimony to the
effect that an extension is not needed for contract claims because

they do not exist or are de minimus, the Pueblo feels that valid
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claims which have not been investigated due to a lack of
resources should not be foreclosed prior to the final dead-
line established by Congress on other claims.

I again would like to thank this Committee for granting me
the opportunity to comment on the need for an extension of the

statute of limitations in 28 U.S.C. §§2415 and 2416. On behalf

of the Pueblo of Laguna, I respectfully urge the Committee to

support a five-year extension of the present deadline, and to
authorize an appropriation of sufficient funds to realize the

goal of filing all meritorious claims.




STATEMENT OF REID PEYTON CHAMBERS
BEFORE THE SENATE SELECT COMMITTEE ON INDIAN AFFAIRS
REGARDING EXTENSION OF THE STATUTE OF LIMITATIONS
FOR CLAIMS BROUGHT BY THE UNITED STATES
ON BEHALF OF INDIAN TRIBES

December 17, 1979

My name is Reid Peyton Chambers. I am an attorney in private practice
here in Washington. I represent the Standing Rock Sioux Tribe of North and
South Dakota, the Assiniboine and Sioux Tribes of the Fort Peck Indian Reserva-
tion in Montana, the Shoshone Tribe of the Wind River Indian Reservation in
Wyoming and the Houlton Band of Maliseet Indians in Maine. These tribes are
all seriously impacted by the running of the statute. The Tribes believe that
at a minimum, the statute of limitations in 28 U.S.C. 2415 must be extended.
More basically, under current circumstances, we submit that the statute of
limitations should not be applied at all to bar actions brought by the United
States as trustee for the Indians.

The need for congressional action on this problem begins with the Act

1/
of July 18, l%h__ which for the first time established a statute of limitations
upon certain actions commenced by the United States seeking money damages
against private persons. The most important claims, for our purposes,
covered by the statute were actions to recover damages for trespass to lands
of the United States and for conversion of property of the United States. The

original period of this statute was six years. And while the statute's intent

1/ Public Law 89-505, 80 Stat. 304, 28 U.5.C. 2415,




was to subject the United States to a statute of limitations when sulng to
protect its own property interests, the 1966 Act also pertains to trespass to

trust or restricted Indian lands.

This application of the statute to Indian claims went unnoticed by the
Interior and Justice Departments and by Indian tribes and their lawyers until
the six-year period was nearly up. Then, at the last moment, Indian groups,
with Interior Department support, presented the problem to Congress, and
Congress extended the statute for five additional years. In 1977, the statute

was again extended and, unless further amended will expire on April 1, 1980.

In 1972 and again in 1977, it was hoped that extensions would provide
sufficient time to investigate and bring all historic claims for trespass to
Indian lands. This hope has gone unfulfilled. While many actions have been
filed, many others have not, and there is still a vast number of claims
remaining to be investigated, or as yet undiscovered. I served as Associate
Solicitor for Indian Affairs at the Interior Department from 1973 to 1976, and
I accept the censure due for my part in the failure of the Government to
identify and prosecute all these potential claims. The problem, I submit, is
not simply insufficient time - it is the extreme lack of resources to service

the immense needs, legal and otherwise, of American Indians.

The United States as trustee for the Tribes, has the responsibility for
managing, conserving and protecting all trust lands and resources from outside

encroachment. But the trustee has clearly not devoted sufficient legal resources
=D -
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to fulfill its responsibility. Ower the last decades, as Indians looked to the
courts to protect their rights, Indian litigation has rightly multiplied., There
are six divisions in the Interior Solicitor's office In Washington - the Indian
Division is the smallest now, as it was in 1972, although it handles a larger

2/
caseload (both quantitatively and surely in terms of the nature of its cases)

than most other Divisions, The section in the Justice Department responsible

for prosecuting these cases has far fewer lawyers than another Justice section
charged with defending the United States in the Indian Claims Commission cases

against the Indians.

In addition, there is frequent conflict and competition for natural
resources within the Interior and Justice Departments between Indians and
agencies like the Bureau of Reclamation, Bureau of Land Management, Forest
Service, Army Corps of Engineers, and Fish and Wildlife Service. A great
deal of lawyers' time is devoted to administrative controversies, and it is
often no easy matter for tribes or for their advocates within the Government
to get controversial cases filed. Legal manpower in the Sollcitor's Office
and Justice Department has been insufficient to meet all these needs - both
in Washington and in Indian country. The same is true of the Bureau of Indian
Affairs. The Tribes fear that these dire shortages of manpower and other

resources will continue.

2/ Many of its cases, involving as the_;r_da_ﬁe protec?i;n of natural resources,
entail protracted and highly controversial litigation to adjudicate water rights
(as at Pyramid Lake where we sued 14,000 defendants), or hunting and fishing

July by the Supreme Court).
_3_
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While federal resources have been limited, the task required is mas-
sive. To assure that all valid claims are brought, reservation lands must be
surveyed, tract by tract, to discover unlawful encroachments. Aerial photo-
graphs should be compared with section lines and metes and bounds descrip-
tions. In addition, federal agencies have in their possession (generally deep
in archival vaults around the country) the papers, records and accounts
concerning Indian trust property. These must be searched, and the validity
of each existing land use on Indian reservations should be analyzed. On the
Standing Rock Reservation, for example, over 3,000 allotments were made
after the opening of the reservation. From 1910 to 1921 several hundred
allottees were illegally forced to take fee patents without consent. The
records of all the Reservation's allotments must now be reviewed to determine
where valid trespass claims exist following a forced patent. The task has
been rendered all the more difficult because the records are not located at
Standing Rock, but have been dispersed to various other BIA offices. It is
certain that the searching of records will turn up major, valid claims.

Several years ago attorneys for the Native American Rights Fund in research-
ing 19th century documents happened to discover an invalid railroad right-of-
way across the Walker River Reservation in Nevada. The United States and
the Tribe brought suit against the railway, and with a favorable decision by

the court of appeals, the Tribe stands to recover a substantial sum. The

title to every right-of-way grant in Indian country should be similarly searched

and reported to the tribes and their attorneys before any statute of limitations

is imposed.




There are doubtless hundreds of encroachments in Indian country as
yet undiscovered. It is the responsibility of the United States to uncover
these claims, notify the tribes of their existence, and bring litigation if
necessary. Failure to do so before the expiration of a statute of limitations
could subject the United States to massive liability for failure to bring valid
claims for its Indian beneficiaries. In any event, the Indians should not be
penalized and lose their property rights because the trustee did not know what
property it manages and what claims it has, or because no action is taken by

the trustee to learn and prosecute their rights.

We suggest that a statute of limitations against the United States is
eminently reasonable where only the property of the United States is involved,
and the United States with all of its resources has slept on its rights. That
is not the situation here. The United States is trustee for Indian property
rights. The United States manages and administers the property. But the
trustee has no inventory of the property it manages, reservation-by-reservation
and tract-by-tract, or of the use of this property. It has never reported all

possible reasonable claims to its trust beneficiaries. A statute of limitations

in these circumstances shifts the loss from private trespassers to the Indians

where the Indians have never been fully informed by their trustee. That the
trustee has not had sufficient manpower or resources does not diminish the

unfairness of making the Indians bear this loss.

B
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NATIONAL TRIBAL CHAIRMEN'S
ASSOCIATION

Suite 207 1701 Pennsylvania Avenue, N.W. Washington, D.C. 20006
202 - 343-6484

December 17, 1979

REC'T DEC " 1979

Honorable Sendtor Melcher

Senate Select Committee on
Indian Affairs

Suite 6313

Dirksen Senate Office Building

Washington, D. C 20510

Dear Senator Melcher:

On behalf of the National Tribal Chairmen's Assoclation, we wish
Lo express our concern in regard to the 2415 Statute of Limitations
on Indian Claims. Many tribes in our land will find it impossible to
identify and develop such claims by April 1, 1980. Indian tribes are
being forced to abandon legimate claims because the Bureau of Indian
ffairs does not have the capacity to develop all of the law suits
wat should receive hearings.

We urge you and your colleagues to repeal 2415 and provide Indian
people with continued opportunity to redress by legal action to correct
some of the historic wrongs to which they have been subjected.

Your consideration of this matter will be sincerely appreciated.

Sincerely,

Egecutive Director
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STOLUCKQUAMISH
TRUE To THEIR TRADITIONS As “CANOE INDIANS"

Decenber 13,1979

Mr.John Melcher

Chairman; :Select Camittee
on Indian Affairs
U.5.Senate

Washington,D.C. 20510

Dear Mr.John Melcher,

The Stillaguamish Tribe would appreciate an extension on April 1980
deadline for submitting damage claims to 1966.

The Stillaguamish Tribe has just been recently recognized by Federal
Government, in the process of setting up Tribal programs,we have
neglected to address this issue,we would appreciate your time and
consideration on this matter

yours truly,
e-Chair ewellyn jwl
Stillaguamish Tribe of Indi

23102-107th.Ave.N.E.
Arlington ,Washington 98223




SQUAXIN ISLAND

Sheltom, Mashington

December 13, 1979

REC'T DEC - 1974

John Melcher, United Shtates Senator
Chairman, Selett CommitBee on Indian Affairs
United States Senate

Washington, DJC. 20510

Dear Senator Melcher:

As the Chairmah of the Squaxin IsTand Tribal €Council, I wish to
express my, concern ‘abqut ghe effect of the B2415 Statute of Limita-
tions on Tribal Claims.s

As 1 understand it, tha Statufe {tself is not entifely clear.
Although it may stop only adtfons fgf money gamages bro@ight by the
United States on_.behalf of Indian Tribes, itimay also be interpreted
to bar all claims(brought by Tribes thamselven as well, LX(‘ludlnP
those occurring within the Statutels Lime 1imi &

Unly recently we learned\that the United Stafes Covernment has
consented to help Tribes pursug actions in responsd to damages to
our fisheries. It is impossible for us to identify\and develop such
claims by April 1, 1980. Indian Tribes Bre bedng fokxced o abandon
many claims because the nuruau of Indian Kffaits does ugt havd the
capacity to develop all of thd lawsuits that shauld get hearings.

The purpose of any statute 8F l1gitation %8 toiforeclose stale
claims, where plaintiffs have had an opportunity to{pursue legal rem-
edies, but have not donme so. Anothet purpose is\to avoid leggl ac-
tion where witnesses and evidence havé become, for whatever rkason,
less reliable over the years. MNeither'purpose is Gerved by the
imposition of this statute. Most Indian Tribes arejust beginming
to reach a point where they are able ta jdentify and develop these
claims adequately; and the problem of witnesses and evidence has not
proved to be insurmountable for courts looking at Indian issues in
the past. Most, if not all,” of these turn directly upon points of
law, and only rarely do they Ninge on disputed facts.




Page 2

Senator John Me

For these reasons, ur ¥, 15 and provide Indians

a continu portunit C 4 lon s
wrongs to which they

7% “
Calvin J. Pete
Chairman

CJIP/pl

Minnesota Chippewa Tribe

P.0. Box 217

> e, 56633

Cynthia Dav

Evergreen 1

5th

Seattle, WA

National Congress of American India
National Tribal Chair
Native American Rights Fund
Senator Warren Magnuson

Senator Henry Jackson
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ONEIDA INDIAN NATION
NEW YORK

P.0., Box 60 Y iHIY - 260 Reed Ave.
Nedrow, N.Y. 13120 Syracuse, N.Y. 13207

Robert Burr, Jr. Jacob Thompson
President Legal Advisor
Land Claims Representative Land Claims Representative

(315) 469-6346 (315) 422-6462
January 2, 1980

Senator John. Melcher, Chairman

Senate Select Committee on Indian Affairs
6313 Dirksen Senate Office Building
Washington, D.C.

Re: Statute of limitations on Indian
land claims

Dear Senator Melcher,

I am writing with respect to the hearings you conducted on
December 17, 1979 with respect to extending the April 1, 1980
statute of limitations on the United States filing land claims
lawsuits on behalf of Indian tribes against third parties. The
Oneida Indian Nation of New York strongly favors such an ex-
tension for itself in particular.

The Nation is currently engaged in several land claims suits
in the federal court for the Northern District of New York. These
suits include Oneida Indian Nation of New York, et al. v. County
of Oneida, et al., Nos. 70-CV-35 and 74-CV-187; Oneida Indian
Nation of New York v. Abraham Williams, et al., No. 74-CV-167;
and Oneida Indian Nation of New York v. The New York State
Thruway Authority, et al., No. 78-CV-104. These suits do not
fully cover the claims of the Nation or the defendants who may
be liable to the Nation. Unless the statute of limitations is
extended, the Nation may be compelled to vastly expand its liti-
gation prior to April 1, 1980.

All of the Nation's land claims are based on alleged unlawful
transactions between the State of New York and the Oneida Nation.
Through these transactions, the Nation has lost possession of
approximately six million acres of land. Nation title to these
lands is guaranteed by three treaties with the United States.
These are: Treaty of Fort Stanwix of October 22, 1784, 7 Stat.

15; Treaty of Fort Harmar of 1789, 7 Stat. 33; and the Treaty of
Canandaigua of November 11, 1794, 7 Stat. 44. Oneida Nation claims
are also based on an unpublished 1792 treaty with the United
States, the Proclamation of the Continental Congress of September
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Senator John Melcher
January 2, 1980
Page two

22, 1783, the Articles of Confederation, the Constitution of
the United States and the Trade and Intercourse Acts.

Prior to the first Trade and Intercourse Act, the Oneida
Nation lost possession of most of its lands in 1785 and 1788
allegedly unlawful transactions with the State of New York.
These transactions are explained in detail in Oneida Nation
of New York, et al. v. United States, 37 Ind.Cl.Comm. 522
(1976), affirmed, 576 F.2d 870 (Ct.Cl. 1978).

After the first Trade and Intercourse Act, the Oneida
Nation lost possession of most of the remainder of its lands,
in 26 transactions with the State of New York between 1795
and 1846. None of these transactions conformed to the require-
ments of the Trade and Intercourse Acts. These transactions
are explained in detail in Oneida Nation of New York, et al.
V. United States, 26 Ind.Cl.Comm. 138 (1971), affirmed in part,
remanded in part, 477 F.2d 939, 201 Ct.Cl. 546 (1973), on
remand, 43 Ind.Cl.Comm. 373 (1978). The 1795 treaty was at issue
in Oneida Indian Nation of New York « et al. v. County of
Oneida , et al., 434 F. Supp. 527 (N.D.N.Y. 1977). There the
Court held that the transaction violated the Trade and Intercourse
Act. The practical effect of the holding is that 24 of the 26
transactions with New York are void (the United States having
agreed to two of the transactions) and the Oneidas are the vaild
titleholders to approximately 250,000 acres of land comprising
the counties of Oneida and Madison in the State of New York.
This case must still undergo appellate review.

Volumes can be written on the Nation's land claims. Should the
Committee have a need for additional information, please let me
know and the Nation will try to supply it promptly.

Consistently and continuously from the late 1700s until the
present the Nation has complained to the United States about
the conduct of New York officials in taking Nation land. The Nation
has continuously sought to have the United States take action to
restore these lands to the Nation's possession. In 1919, the
United States finally acted to void one of the 26 post-1790 trans-
actions as a violation of the Trade and Intercourse Act. Although
the transaction involved some 760 acres, the United States sought
eviction from approximately 32 acres. The United States succeeded
in restoring to Nation possession these 32 acres. The history of
this matter can be found in United States v. Boylan, 265 F. 165
(2nd Cir. 1920). The aforementioned Abraham Williams case seeks
restoration of the remaining acres subject to this same illegal
transaction.

With the exception of the Boylan case, the Nation's pleas for
the assistance of the United States went unanswered in terms of
any action which might lead to repossession of its lands. Thus, the
Nation has been compelled to undertake for itself the expensive
and complicated task of protecting its own interests in these land
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claims matters. Unfortunately, the Nation is not in a financial
position to undertake any additional litigation. To properly
protect its claims before the April 1, 1980 statute of limita-
tions, the Nation would probably have to sue tens of thousands

of public entities and private individuals, an undertaking most
properly within the capacity and responsibilities of the United
States - as the Indian Claims Commission and the Court of

Claims has held. Also, the primary defendant in any action

brought with respect to the Nation's land claims is the State

of New York. It is an unsettled question in law whether the Nation
acting for itself can surmount a sovereign immunity defense inter-
posed by the State. There is no question that the State of New

York would have no such defense if sued by the United States on
behalf of the Nation.

During the last three years, representatives of the State of
New York, officials of the Department of the Interior, and Con-
gressman James M. Hanley have made variou: overtures and have
attempted to establish a framework for negotiating a settlement of
the Nation's land claims. The Nation has and continues to welcome
such negotiations. Unfortunately, negotiations have never commenced.
The lack of negotiations results in large measure from the fact
that in 1975 the United States withdrew recognition of the govern=-
ing body of the Nation. No governing body has been recognized
since. Since the withdrawal, groups and persons from within the
Nation and representatives of the Department of the Interior have
sought to resolve the recognition issue. The latest effort is con-
tained in a December 12, 1979 letter to me from Assistant Secretary
of the Interior for Indian Affairs Forrest J. Gerard. Secretary
Gerard committed the Department to recognize the Nation's Executive
Committee as its governing body if, by March 11, 1980, the Executive
Committee cbtains affidavits of support from more than 50 percent
of the adult Oneidas whose names appear on a November 21, 1978
list of Oneidas compiled by the Department. The Executive Committee
is confident that it will meet this deadline, If it does, recogni-
tion should come shortly thereafter.

If the governing body recognition issue is resolved, the Oneida
Indian Nation of New York will be able to designate representatives
for purposes of land claims settlement negotiations who will be
authorized to make commitments on behalf of the Nation. Once such
representatives can be appointed, there is every indication that
settlement negotiations will begin guickly.

An extension of the April 1, 1980 statute of limitations insofar
as the Oneida Nation is concerned will be beneficial to the Nation
as well as to all othemsaffected by the Nation's claims. An extension
will maintain the legal status guo and relatively tranguil economic,
political and social climate that has prevailed in the land claims
region. An extension will establish an atmosphere most conducive to
succesful negotiations by assuring the least pressurized state of
affairs for all concerned. Without an extension, it is very possible
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that negotiations will be far more difficult to arrange and
far more difficult to successfully conclude. An extension

will avoid likely unnecessary inequities to all those affected
by the Nation's claims. -

On behalf of the Nation, I would like to request that the
Committee support legislation that would extend the April 1,
1980 statute of limitations for two additional years. It
should be possible for the Nation to settle its land claims
by April 1, 1982.

d to
f in developing appropriate
legislation. Should the Committee desire further elaboration of
the Nation's position on the statute of limitations matter or
further justification for the NHation's position, please let
me know and the Nation will assist the Committee without delay.

Thank you for your consideration of the Nation's views. We
wish to request that this communication be made a part of the
December 17, 1979 hearing record, and that a copy of the hearing
record be made available to the Nation as soon as it is Printed.

Sincerely,

m’] g / “ flﬁ-r/{i

BERTRAM E. HIRSCH
Attorney for the Oneida Indian
Nation of New York

76-17 250 Street

Bellerose, New York 11426
Tel: (212) 347-3022

Congressman James M. Hanley
Congressman Donald J. Mitchell
Senator Jacob J. Javits

Senator Daniel Patrick Moynihan
Secretary Cecil D. Andrus
Robert W. Burr, Jr.




December 26, 1979

Hon. John Melcher
Chairman Senate Select Committee on Indian Affairs
Washington, D.C. 20510

Dear Sir:

I am writing in regards to the 28 USC 2415 Statute
of Limitations and my concern of the results in which
the claims work is being done as 2415 Claims Coordinator
for the Coeur d'Alene Tribe.

And to make myself clear, the claims fileing in
the beginning of this year was almost completly over
looked ‘at the Northern Idaho Indian Agency, which ser-
vices three tribes, the Coeur d'Alene, Nez Perce and
the Kootenais.

The second month in my term on the Coeur d'Alene
Tribal Council I was directed to do what I can on trying
to atleast file some claims for the Coeur d'Alenes.

So with the help of the Idaho Legal Aid and Mr.
Charles Mathis, 'Reality Officer, Northern Idaho Agency.
We began playing a game of "hit and miss" concerning
fileing on various types of claims we could dig up from

the allotment files which were not complete. This has
further hindered the work that is invelved in trying to
get supportive information on claims.

I question why have a law when no help came from
B.I.A. when the law was passed in the beginning. I am
not criticizing our local agency. Even though I hHad some
resistance at first, not because the agency did not wish
to bhelp but for two main reasons. One was that no money
was allocated to hire personnel to work on the 2415 claims.
And the second reason because of lack of money that ment
the small staff at the Northern Idaho Agency which not
only have to do their regular jobs, but, have to try and
file on the 28 USC 2415 which lessens the quality of the
claims. Which could affect the dicission to accept the
ctaims or not too.

What it comes down too is that hundreds of claims
will be over looked and not just the Coeur d'Alenes but
every small tribe that can not afford to hire legal re-
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searchers who understand the legal jargon needed to fig=-
ure out if wrongs we®e done to the tribe or individual
landowners.

So my concern is that can the judicial system take
on the case loads of claims from the over 200 tribes and
do justice to the native people in this country all at
one time?

The Coeur d'Alene Tribal Council did not realize the
full .impact of the 28 USC 2415 Statute of Limitations
until last spring when the Idaho Legal Aid gave a present-
ation on what the 2415 claims law ment.

True the B.I.A. gave notice to the claims but never
pushed the issue or gave a full brief on the ramifications
if the tribe did not begin a massive and aggressive cam-
paign to get the citizens of the tribe to file claims and
any other Indian landowner to do the same.

I do not beleive the purpose of the 28 USC 2415
Statute of Limitations law was created to be remembered
as just another cover up law in the long list of laws
effecting the Native American Citizens that have gone by
in the past.

I just wanted to have my position on record so that
no one will say the Coeur d'Alenes did not atleast try
to file claims under the present system of "hit and miss!"

Respectfully,

Lok %"l 06 D

Richard James!Mullen, 2415 Claims Coordinator
Coeur d'Alene Tribal Council

Coeur d'Alene Tribal Headquaters

Plummer, Idaho 83851

cc: Chairman, Coeur d'Alene Tribal Council
Idaho Legal Aid, Coeur d'Alene Idaho

56-451 0 - 80 - 23




Route 10 Box 161 A
Rock Hi1l1, SC 29730
December 21, 1979

RECT DEC

The Honorable John Melchar

Select Committee on Indian Affairs
1123 Dirkson Office Building
Washington, DC 20000

Dear Sir:

I am a property owner in the 144,000 acre area currently being
threatened with a law suit by the descendents of the Catawba Indian
Tribe of South Carolina. The titles to homes, land, and businesses in
this area have been clouded for 2% years by a constant threat of liti-
gation by these people.

The Native American Rights Fund has done more than ample research
into this matter, and the descendents of the Catawba's have been offered
$7,000,000 by the federal government with the possible offer of federal
services. Yet, the threat of a law suit still exists.

The 40,000 property owners in this area have been threatened,
harassed, and intimidated long enough. No person living in this area
has wrongfully taken any land from any person claiming Catawba ancestry.
The longer the threat continues, the chance of more economic harm to
this area increases.

I am firmly opposed to extending the statute of limitations giving

the federal government more time to sue for Indian claims past April 1,
1980.

Please include this letter in the record of testimony at the hearing
before the Senate Select Committee on Indian Affairs held on Monday,
December 17, 1979.

Yours truly,

Lewis M. Whisonant
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INIHHHIBHA[ COUNCIL

MICHIGAN, INC.

405 East Easterday Avenue Sault Ste. Marie, Michigan 49783
Phone 906-6)2-6896

December 13, 1979

REC'D DEC 131974

The Honorable John Melcher
Chairman of Select Committee
on Indian Affairs

United States Senate
Washington, D.C. 20510

Sir:

We have been informed that on December 17, 1979, there will be a Con-
ditional Hearing in regards to the Statute of Limitations of U.S.C. 28
Section 2415. Our information indicates that the hearing will center
around testimony for extension of that Statute of Limitations beyond the
April 1, 1980 deadline.

We, of the Inter-Tribal Council of Michigan, would like to express our
deep support for the extension of the deadline for the Statute of
Limitations. Pursuant to this, on December 6, 1979, the attached
Resolution was adopted by unamimous vote of the Inter-Tribal Council of
Michigan.

We would appreciate your support in our endeavors to have this Statute
extended to 1985. The claims represented by U.5.C. 28, Section 2415 are
a significant factor in Michigan tribal relations. Our position is that
any claim made should be investigated to its exhaustive conclusion.

Sincerely,

Frederick Dakota, Chairman
Inter-Tribal Council of Michigan, Inc.

FD/kc
Attachment

A — — A — N —— —— . —— - ——— i — . — — —_—
Bay Milis Reservation Isabelin Aeservation
Brimley, Michigan 49718 Mt. Pleasant, Michigan 48858
- i i -
Keweonaw Bey Reservation % Hannahville Reservation
L'Anss, Michigan 48848 Wilson, Michigan 49896




INIHHHIBHQL COUNCIL

MICHIGAN, INC.

405 East Essterday Avenue Saule Ste. Marie, Michigan 49783
Phone 906-6)1-6896

RESOLUTION NO. 79-00033

Ofibwa
WHEREAS: The Inter-Tribal Council of Michigan, Inc., s a duly organized
governing body under State Charter, filed April 16, 1968; and

WHEREAS: The Inter-Tribal Council of Michigan, Inc., is located at 405 E.
Easterday Avenue, Sault Ste. Marie, Michigan 49783; and

WHEREAS: Article II of the Articles of Incorporation established a joint
Tribal organization representing the four (4) reservations in
Michigan, these being: Bay Mills Indian Community, Hannahville
Indian Community, Keweenaw Bay Indian Community, and the Saginaw
Chippewa Indian Tribe; and

WHEREAS: Inter-Tribal Council of Michigan, Inc., has entered into a contract
with the Bureau of Indian Affairs, U.S. Department of Interior,
for the purpose of providing continuity in the effort to pursue
all possible claims within the purview of 28 U.5.C. Section 2415; and

WHEREAS: The exhaustion date of the aforementioned Statute of Limitation
imposes an extreme hardship on the four (4) member tribes of
Inter-Tribal Council of Michigan.

NOW THEREFORE BE IT RESOLVED: That due to lack of funds, human resources
and mere geographical physical impossibility that the tribes of
Michigan would be unable to complete all investigations on
2415 claims and comply with the April 1, 1980 Statute of
Limitations deadline.

BE IF FURTHER RESOLVED: That the tribes in Michigan respectfully request
that the Statute of Limitations be extended to 1985.

CERTIFICATION

The foregoing resolution was duly adopted by the Board of Directors of Inter-

Tribal Council of Michigan, Inc., with a quorum present during (reqular,

special) session on this 6th day of December 1979, by a vote of 19 for,
0 opposed, and 0__ abstaining.

F:merici lﬁ;ota s CEBIHMTI

Bay Milis Ressrvation Isaballa Reservation
Brimley, Michigen 49718 Mt. Plaasant, Michigan 48858

Kewsenaw Bay Reservation : Hannahville Reservation
L'Anse, Michigan 49948 Wilson, Michigan 49696
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EVERGREEN LEGAL SERVICES
NATIVE AMERICAN PROJECT
520 SMITH TOWER. 508 SECOND AVENUE
SEATTLE. WASHINGTON 98104

1206) 484-8888

GREGORY R. DALLAIRE ° December 26, 1979

RECT JAN 3 1080

DIRECTOR

Honorable John Melcher, Chairman

Senate Select Committee on Indian
Affairs

Washington, D.C. 20510

Re: Hearings on 28 United States Code §2415 Scheduled for
December 17, 1979.

Dear Senator Melcher,

It is my understanding that your committee is conducting
a review of the status of Interior and Justice Department
processing of Indian Claims subject to the April 1, 1980
statute of limitations. I am an attorney representing sev-
eral Indian tribes having such claims. The comments I make
here are on my own behalf, from my own experience, but may
provide the committee with some perspective on how the
statute of limitations can operate contrary to federal pur-
poses.

First, the statute limits the amount of time available
for informal dispute resolution by requiring attorneys to
file lawsuits although negotiations have not ended. In com-
Plex cases involving continuing interference with treaty
Tresources (for instance, power dams) some of the actions
complained of will have occured after 1966. But, because
of court rules against "piecemeal” litigation, all claims
must be made the subject of a single lawsuit. In delicate
negotiations, filing a complaint can hardly be treated as
a mere formality necessary to toll the statute of limita-
tions.

In less complex cases, where private individuals or
households are sued, the trauma associated with the service
of the complaint will be irreversible, although it might
otherwise have been possible to resolve a claim in a more
leisurely and less extreme matter.

Second, the statute of limitations covers a period of
over one hundred years. During that time, a lot of claims
have arisen. Because of minimal federal assistance in re-
searching those claims, it will be necessary, in order to

= T
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avoid malpractice, to file all colorable claims in order to
toll the statute. This sudden flood of accumulated claims
threatens to inundate local federal courts at a time when
court administrators and the federal bar are already con-
cerned with excessively large court case loads.

Third, since Congress extended the statute to April 1,
1980, there have been a number of instances in which the
Department of the Interior and the Department of Justice
may have committed actionable negligence. One example is
failure to notify tribes and tribal attorneys of deadlines
concerning possible claims until those deadlines were al-
most upon us. Another example is failure to notify tribes
that funding was made available by Congress to assist in
researching claims so that what funds were made available
were either disbursed in a haphazard fashion or absorbed
in local BIA offices. By and large, the Bureau of Indian
Affairs has simply informed the Indian people that they have
a limited amount of time in which to document any possible
claims, although the Bureau (not the Indians) is the agency
responsible for documentation.

Misfeasance and nonfeasance expose the United States to
possible liability for breach of trust duties. One can't
help observing that it would be much simpler to establish
a breach of tEe high degree of care imposed upon the trustee

and its employees than to reconstruct, from sketchy Bureau
records, a case against third parties.

Sincerely, fz

Russell W. Busch
Attorney at Law

RWB:sh

cc: Craig Cobe, Minnesota Chippawa Tribe
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Honorable John Melchor, Chairman
Senate Select Committee on Indian Affairs
Washington, D.C. 20510

Dear Senator Melchor:

We are writing today in regard to a proposal which is
currently being considered by your Committee -- the pros-
pect of extending the April 1, 1980 deadline under 28 U.S.C.
§ 2415 for claims by the United States in behalf of Native
Americans. We respectfully request that the experience of
the Indian Law Unit of Idaho Legal Aid Services, Inc. in
assisting Native Americans in asserting such claims should
be considered by your Committee in reaching any decision
regarding the extension of the April 1, 1980 deadline.

Because of our scant resources and staffing, the Indian

Law Unit has since early July 1979 undertaken a limited but
significant role in the 2415 Claims Program here in Idaho.

At that time we notified tribal leaders that we would be
available to low-income members of the tribe should they

need legal assistance in submitting a claim. While we have
received a few requests for assistance from individuals in
the southern part of the state, the bulk of our efforts to
date have taken place in northern Idaho, in the area serviced
by the Bureau of Indian Affairs Northern Idaho Agency at
Lapwai. The Lapwai Agency serves the Nez Perce, Coeur d'Alene,
and Kootenai Tribes.

As of this date, 46 claims have been submitted with the
assistance of the Indian Law Unit to the Bureau of Indian
Affairs. Of these, only 6 are the result of individual clai-
mants coming forward with a claim. The other 40 claims are
the result of a very limited and incomplete file survey of
Coeur d'Alene Allotment files.

It was apparent to the tribal leaders and the Indian
Law Unit at the outset that the BIA was attempting to dis-
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Honorable John Melchor, Chairman
December 27, 1979
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charge its obligation under the 2415 Claims Program by re-
lying solely on publicizing the fact of the statute of
limitations in the hope that all claims would be brought

to the BIA by individual claimants or tribal leaders. Re-
quests for greater assistance from the BIA in the form of

a comprehensive survey of allotment, rights-of-way, and
lease files were rejected by the BIA. The Indian Law Unit
was informed that the Northern Idaho Agency at Lapwai was
not budgeted for any funds to gather and investigate claims.
We were also informed that the 2415 Claims Program for the
entire Northern Idaho Agency consisted of the part-time
efforts of the Agency Realty Officer who, because of the
pressure of other duties, was unable to do anything more
than forward to the Regional Office in Portland claims
brought to his attention. As of mid-July 1979, the Northern
Idaho Agency had submitted only one claim to the Portland
Area Office for further processing.

At the request of the Coeur d'Alene Tribal Council the
Indian Law Unit in August and September 1979, conducted a
limited survey of Coeur d'Alene allotment files for the
purpose of discovering claims involving allotted lands which
went out of trust due to the allottee being issued title to
the land in fee simple without consenting to this change.

As of this date, we have submitted 35 of these "forced fee
patent' claims.

Inquiries were made by this office with regard to the
Bureau's justification for failing to make a greater commit-
ment to investigate claims in light of the significant results
of our own very limited and incomplete file survey. We were
aware that in other parts of the country the BIA had actually
contracted with independent groups to conduct comprehensive
searches for claims which included thorough file surveys. We
were informed by the Regional Solicitor that the Bureau had
decided against a file survey of the Coeur d'Alene allotment
files because a "sampling" for forced fee patent claims con-
ducted at the Colville Reservation in Washington "revealed
no appreciable problem." We have attached to this letter
copies of our correspondence to the Regional Solicitor's
office and their response. Our recent communication with the
Claims Coordinator for the Colville Tribe indicates that they
h?v: since identified approximately 300 "forced fee patent"
claims.
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It is important to recognize that "forced fee patents"
are but one category of potential claims to be pursued under
the 2415 Claims Program., Not only do we question the validity
of a sample which reveals, apparently contrary to fact, no
appreciable problem; we seriously challenge the decision to
commit such a paucity of resources solely on the basis of one
aspect of the 2415 Claims Program. As stated before, the
Indian Law Unit, without funding from the Bureau of Indian
Affairs, and on a part-time basis, has identified and sub-
mitted 46 claims for processing by the Regional Solicitor.

We are convinced that a substantial number of undiscovered
claims exist in Northern Idaho and we are disturbed by the
Bureau's failure to amend its approach accordinly.

With regard to the possibility of again extending the
statute of limitations, we have several comments. First,
extending the deadline alone will not correct the problem.
The Indian Law Unit's primary concern, as briefly discussed
above, is the failure of the Bureau of Indian Affairs to
demonstrate a genuine commitment to making the 2415 Claims
Program a success.

The problem, perhaps, stems from the unwillingness by
officials of the BIA to recognize that they or their pre-
decessors have been remiss in their responsibilities as
guardians of Native American property held in trust by the
United States, Refusal by officials at the Northern Idaho
Agency to independently examine allotment folders, or to
arrange for the task to be performed on a contract-basis,
are manifestations of the Bureau's attitude,

Thus, concurrent with a deadline extension, we propose
that independent groups or teams be established to investi-
gate, identify, and process claims on behalf of Native Amer-
icans. Adequate measures must also be taken to ensure the
autonomy of these groups; they must also be adequately fi-
nanced. The 2415 Claims Program will never be a success --
gaining the confidence and support of Native Americans --
until such efforts are made.

We realize that this letter only briefly addresses
what we believe to be a serious issue. At your invitation,
we would be willing to engage in more detailed communication
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with the Senate Select Committee on Indian Affairs, either
by letter or by testimony in Washington, D.C.

Your attention to this matter is greatly appreciated.

Very truly yours,

Steven C. Moore

Dt P Lo S

Frederick F. Belzer

For the Indian Law Unit

Idaho Legal Aid Services, Inc.
Dan Edwards,.Esq.,

Managing Attorney

SCM/FFB/pds

ce: Senator Frank Church
Senator James McClure
Secretary Cecil Andrus
Forrest J. Gerard




Mahnomen,Min“esota
December 13,1979

Honorable John Melcher,Chairman
Select Committee on Indian Affairs
United States Senate

1123 Dirksen Building
Washington,D.C. 20510

Dear Senator Melcher;

I very seriously question the desirability
of again extending the April 1,1980 Statue of
Limitations deadline for commencing actions on
behalf of an Indian tribe, band or group by the
Federal Government,

This deadline has been extended at least
once in the past that I am aware of, I feel there
has been a rash of questionable and false claims
of late, especially in this area, which hzs created
a very severe hardship on private citizens who
are just unable to cope with the litigation costs
in opposition to the resourses available to
Indians, namely, The U.S. Government,

Very sincerely,

Slir L vt

Flmer H Winter
Mahnomen,MN. 56557




P. 0. Box 428
Franklin, La. 70538
January 11, 1980
ANSD JAn -2 198
The Honorable John Melcher gt A
Chairman
Senate Select Committee on Indian Affairs
Washington, D. C. 20510

Dear Senator Melcher:

This is to inform you that I have received the transcripts of my
December 17, 1979 testimony before your Committee. I do not wish to
make any changes in the verbal or written testimony and will notify
Mr. Taylor of such with a copy of this letter. I would like to request
that either your office or the Commi“tee staff continue to keep me
informed on the status of this matter, especially if It appears that
there will be forthcoming legislation to extend the Statute of Limitations.

I would like to take this opportunity to thank you and your
Committee members for allowing me to attend and testify before the
Committee. I am enclosing photocopies of seweral articles from the
New Orleans newspaper concerning several Louisiana Indian Tribes.

I would hope these might give you some idea of the potential threat

to the people of the State of Louisiana if the Statute of Limitations
should be extended. Having been under the physical, emotional, and
financial strain of an Indian land claim suit, I only hope that future
claims in this State can be stopped and I will do everything humanly
possible to keep hundreds or possibly thousands of other Louisliana
citizens from having to go through the same experience.

I urge both you and your Committee members to allow expiration of

the Statute of Limitations or if an extension is allowed, to please
consider some monetary relief for defendents in the suits as discussed

in my previous testimony. Thepe must be something done to provide

more equity to defendents in these suits, I would be most happy to
discuss this matter with you at your convenience if you feel it necessary.

Agair, I thank you for your time and consideration and hope that a
fair and equitable solution to this national problem will be soon forth-
coming.

Chitimacha Tribe of La.
vs. Harry L. Laws Company,
Inc., et. al.

cc: Peter Taylor
Senator Rullell B. Long
Senator J. Bennett Johnston, Jr.
Rep. David Treen
Rep. Jerry Huckaby
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HONORABLE JOWN MELCHER, CHAIRMAN SELECT
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I BEG YOUR POBTPONEMENY OF THE SCHEDULED DEC 17 DECISION HEARING (TO
DETERMINE IF THE APRIL 1| 1980 STATUTE OF LIMITATIONS FOR LEGAL ACTION
BY THE FEDERAL GOVERNMENT ON BEWALF OF INDIAN ENITIES) THE TIME
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HONORABLE JOMN MELCHER
US SENATE
WASHINGTON DC 20510

WE WOULD APPRECIATE YOUR POBTPONEMENT OF THE HEARINGS AT f0AM
DECEMBER 17 "TO DETERMINE WHETHER THE APRIL 1 1980 STATUTE OF
LIMITATIONS DEADLINE"™ SHOULD BE EXTENDED ON BEHALF OF INDIAN TRIBE
BAND OR GROUP IN THEIR BEWALF BY THE FEDERAL GOVERNMENT, PLEASE
EXTEND THE TIME FOR WRITTEN COMMENTS OR OPPORTUNITY TO TESTIFY FOR A
LONG ENOUGH PERIOD FROM THOSE AFFECTED TO BE HEARD, WE BTRONGLY
DBJECT TO ANY FURTMER EXTENSIONS FOR THESE CLAIMS IN ANY EVENT

MONTANANS OPPOSING DISCRIMINATION
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RECCDEC 81979

HONORABLE JOMN MELCHER CHAIRMAN OF THE SELECT
COMMITTEE INDIAN AFFAIRS

US SENATE 1123 DIRKSON SENATE OFFICE BLDG
WASHINGTON DC 20510

WITH REGARD TO YOUR HEARING SCHMEDULED FOR 10100 AM DECEMBER 17TH TO
DETERMINE WHETHER THE APRIL 18T 1980 STATUTE OF LIMITATIONS DEADLINE
SBHOULD BE EXTENDED FOR COMMENCING ACTIONS ON BEHALF OF AN INDIAN
TRIBE BAND OR GROUP BY THE FEDERAL GOVERNMENT, WE FEEL THAT SENATORS,
CONGRESSMAN LEE AND THE BUREAU OF INDIAN AFFAIRS PURPOSELY WITHHELD
INFORMATION FROM US ON THIS HEARING AS WE ARE INVOLYED IN AN INDIAN
LAND CLAIM, WE STRONGLY BELIEVE THAT YOUR COMMITTEE SHOULD HEAR
TESTIMONY FOR THE RECORD WRITTEN STATEMENTS FOR OUR MEMBERS, WE ARE
URGING YOU TO EXTEND MAKING A DECISION FOR A LONG ENOUGH PERIOD OF
TIME TO ALLOW THOSE THAT ARE BEING SUED THREATENED BY A BUIT OR
LIVING IN AN AREA THAT MAY BE UNDER FUTURE LITIGATION AS A RESULT OF
ANY EXTENSION OF THE STATUTE OF LIMITATIONS MAVE AN OPPORTUNITY TO
TESTIFY OR COMMENT

VIVIAN D SCHAMEL CHAIRMAN FINGER LAKES LAND PROTECTION ASSOCIATION

OF NEW YORK INC

164152 EST
MGMCOMP MGM
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REC'TDEC 1975

SENATOR JOMWN MELCHMER, CHAIRMAN SELECT
COMMITTEE ON INDIAN AFFAIRS

SENATE OFFICE BLDG

WASHINGTON DC 20510

PLEASE BE ADVISED THAT THE VARIOUS ADHOC COMMITTEES ON INDIAN AFFAIRS
OF THE TOWN GOVERNMENTS OF SENECA COUNTY, STATE OF NEW YORK, KNOWN AS
THE BENECA COUNTY LIBERATION ORGANIZATION, BTRONGLY OPPOSE ANY
EXTENSION BEYOND APRIL 1, 1980, OF THE U,8, STATUTE OF LIMITATIONS
PERTAINING TO INDIAN LAND CLAIMS, THEY EXPRESS OPPOSITION BECAUSE
THEY BELIEVE ANY SUCH EXTENSION WILL MERELY POSBTPONE THE DUE PROCESS
ADJUDICATION OF THE CAYUGA LAND CLAIM NOW THREATENING THIS AREA,
THEREFORE THE BENECA COUNTY LIBERATION ORGANIZATION RESPECTFULLY
REGUESTS THAT ITS OPPOSITION BE ENTERED AS TESTIMONY IN THE RECORD OF
THE DECEMBER 17, 1979, HEARING UPON THIS MATTER CONDUCTED BY YOUR
COMMITTEE ON INDIAN AFFAIRS, RESPECTFULLY

DR WISNER P KINNY CHAIRMAN SENECA COUNTY LIBERATION ORGANIZATION

OVID NY jas2i

21114 EBT
MGMCOMP MGM
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REC'PDEC ! 51979

SENATOR JOWN MELCHER, CHAIRMAN BSELECT
COMMITTEE ON INDIAN AFFAIRS

SENATE OFFICE BLDG

WASHINGTON DC 20510

PLEABE BE ADVIBED THAT, AS CHAIRMAN OF THE SENECA COUNTY BOARD OF
SUPERVISORS, SBTATE OF NEW YORK, I STRONGLY OPPDSE ANY EXTENSION
BEYOND APRIL 1 1980 OF THE U,8, STATUTE OF LIMITATIONS PERTAINING TO
INDIAN LAND CLAIMS BECAUSE EXTENSION WILL MERELY POSTPONE THE DUE
PROCESS ADJUDICATION OF THE CAYUGA LAND CLAIM NOW THREATENING THIS
AREA, THEREFORE, 1 RESPECTFULLY REQUEST THAT MY OPPOSITION BE ENTERED
AS TESTIMONY IN THE RECORD OF THE DECEMBER 17, 1979, MEARING UPON
THIS MATTER CONDUCTED BY YOUR COMMITTEE ON INDIAN AFFAIRS,
RESPECTFULLY

DR WILLIAM SCHOENLEBER CHAIRMAN SENECA COUNTY BOARD OF BUPERVIBORS

WATERLDO NY 13168

21110 EST

MGMCOMP MGM
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“‘pw'nfc 181979

SENATOR JOMN MELCHER, CHAIRMAN, SELECT
COMMITTEE ON INDIAN AFFAIRS

BENATE OFFICE BLDG

WASBHINGTON DC 20510

PLEABE BE ADVISED THAT, AS BUPERVIBOR OF THE TOWN OF OVID, COUNTY OF
BENECA, STATE OF NEW YORK, 1 BTRONGLY OPPOBE ANY EXTENSBION BEYOND
APRIL | 1980 OF THE U,8, STATUTE OF LIMITATIONS PERTAINING TO INDIAN
LAND CLAIMS BECAUSE EXTENSION WILL MERELY POSTPONE THE DUE PROCESS
ADJUDICATION OF THE CAYUGA LAND CLAIM NOW THREATENING THIS AREA,
THEREFORE, 1 REBPECTFULLY REQUEST THAT MY OPPOSITION BE ENTERRED AS
TESTIMONY IN THE RECORD OF THE DECEMBER 17 1979, HEARING UPON THIS
MATTER CONDUCTED BY YOUR COMMITTEE ON INDIAN AFFAIRS, RESPECTFULLY
LAWRENCE J WILKINS SUPERVISOR TOMN OF OVID OVID NY 14521

21129 EST
MGMCOMP MGM
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BENATOR JOWN MELCHER, CHAIRMAN, BELECT
COMMITTEE ON INDIAN AFFAIRS

SENATE OFFICE BLDG

HASHINGTON DC 20510

PLEASE BE ADVISED THAT, AS SUPERVISOR OF THE TOWN OF COVERT, COUNTY
OF SENECA, BTATE OF NEW YORK, I STRONGLY OPPOSE ANY EXTENSION BEYOND
APRIL | 1980 OF THE U,8, STATUTE OF LIMITATIONS PERTAINING TO INDIAN
LAND CLAIMS BECAUSE EXTENSION WILL MERELY POSTPONE THE DUE PROCESY
ADJUDICATION OF THE CAYUGA LAND CLAIM NOW THREATENING THIS AREA,
THEREFORE, I RESPECTFULLY REQUEST THAT MY OPPOSITION BE ENTERRED AS
TESTIMONY IN THE RECORD OF THE DECEMBER 17 1979, HEARING UPON THID
MATTER CONDUCTED BY YOUR COMMITTEE ON INDIAN AFFAIRS, RESPECTFULLY
JOWN SWANSON JR SUPERVISOR TOWN OF COVERT, INTERLAKEN NY ja8a7

21130 EST

MGMCOMP MGM
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REC'D DEC

SENATOR JOMN MELCMER; CHAIRMAN, SELECT
COMMITYEE ON INDIAN AFFAIRS

SENATE OFFICE BLDG

WASHINGTON DC 20510

PLEASE BE ADYISED THAT, AS SUPERVISOR OF THE TOWN OF LODI, COUNTY OF
SENECA, STATE OF MNEW YORK, I STRONGLY OPPOSE ANY EXTENSION BEYOND
APRIL 1 1980 OF THE U,8, STATUTE OF LIMITATIONS PERTAINING TO INDIAN
LAND CLAIMS BECAUSE EXTENSION WILL MERELY POSTPONE THE DUE PROCESS
ADJUDICATION OF THE CAYUGA LAND CLAIM NOW THREATENING THIS AREA,
THEREFORE, I RESPECTFULLY REGUEST THAT MY OPPUSITION BE ENTERRED AS
TESTIMONY IN THE RECORD OF THE DECEMBER 17 1979, MEARING UPON THIS
MATTER CONDUCTED BY YOUR COMMITTEE ON INDIAN AFFAIRS, RESPECTFULLY
FRANCIS WURD SUPERVISOR TOWN OF LODI LODI NY 14860

21130 EST
MGMCOMP MGM




Honorable John lelcher,

Select Committee on Ind

United States Senate

1123 Dirksen Senate Office Building

lcher:

Many of us in this area would appreciate -ponement

Dece r 17th. "If the des be extended for con
e

actions on behalf of an India ) g vy the
Government",

of time to allow those that are being sued, threatened by s 1it, or living

an area that may be under future litigation, sult of any
extension of the statue of limitations, have pportunity to bestify
or comment,

Or, extending the period for written comments for a long enough period

Thank you,

‘.'-in:_j rely,
sk it

Albin A, Svoboda
Emerson, Nebraska 68733




western union Telegram

IPHMPURT HEA

42264625351 12717279

1C8 IPMRNLZ CSP

8017225001 TORN HOOSEVELT UT 91 1217 1200P EST

PMS MEMBERS OF THE SELECT COMMITTEE ON INDIAN AFFAIRS, HONORAELE JOWN

MELCHER, CHAIRMAN, DLR
1123 DIRKRSEN SENATE OFFICE BLDG

WASHINGTUR DG 20510 DEC 171979
fECC oS S8 1979

HDOSEVELT CITY COUNCIL URGENTLY REQUEST THAT NO LEGISLATION TO EXTEND
THE APRIL 1| 1980 STATUTE OF LIMITATIONS ON INDIAN CLAIMS BE
CONSIDERED

OVER THE LAST MUNDRED YEARS THERE HAS BEEN AMPLE TIME TO SETTLE ALL
CLAIMS FRUM THE PAST THEKE MUST BE A DEADLINE OR LAWSUITS WILL GO ON
FOREVER,

THE COURT CUST TU THE AMERICAM TAXPAYER, TO SAY NOTHING OF THE CLAIMS
THAT HAVE BEEN PAID OVER ANC OUVER, ARE STAGGERING THE PEOPLE CF THE
UNITED STATES HAVE REACHED A PUINT WHERE THEY DEMAND THAT THIS COME
TO AN END

W RALPH SHIELDS, MAYOR ROOSEVELT CITY Ut

12101 EST
IPMPONT HSA
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REC'D DEC * £1979

SENATOR JOMWN MELCHER, CHAIRMAN, BELECT
COMMITTYEE ON INDIAN AFFAIRS

SENATE OFFICE BLDG

WASBHINGTON DC 20510

PLEASE BE ADVISED THAT THE TOWN BOARD OF ROMULUS, NEW YORK, COUNTY OF
BENECA, ON DECEMBER 43, 1979 BY UNANIMOUS VOTE, DID REBOLVE 10
EXPRESS STRONG OPPOSITION TD ANY EXTENSION BEYOND APRIL | {980 OF THE
UyS, STATUTE OF LIMITATIONS PERTAINING TO INDIAN LAND CLAIMS BECAUSE
IN THEIR VIEW ANY SUCH EXTENSION WILL MERELY POSTPONE THE OUE PROCESS
ADJUDICATION OF THE CAYUGA LAND CLAIM NOW THREATENING THIS AREA,
THEREFORE, AB SUPERVISOR OF THE TOWN OF ROMULUS AND THE CHAIRMAN OF
THIS TOWN BOARD, I RESPECTFULLY REQUEST THAT OUR OPPOSITION BE
ENTERED AS TESTIMONY IN THE RECORD OF TME DECEMBER 17 1979 MEARING
UPON THIS MATTER CONDUCTED BY YOUR COMMITTEE ON INDIAN AFFAIRS,
RESPECTFULLY

RAY ZAJAC BUPERVISOR TOWN OF ROMULUS WILLARD NY {4SB8

21119 EST

MGMCOMP MGM




western union

IPMPUNT HSA
Hm(b62BT15351 12/17/79 RECT DY
1C5 IPMMTLZ CSP
4068832766 TOMT POLSON MT 56 12=17 0320P M8Y
PMS HONORABLE JOWN MELCHWER CHALWMAN SELECT COMMITTEE ON INDIAN

AFFALRS
1123 DIRKSEN SENATE OFFICE BLOG
WASHINGTUN DC 20510

I UNDERSTAND YOUR COMMITTEE I8 TODAY CONSIDERING THE STATUTE CF
LIMITATIONS EXTENSION ON DEADLINE FOR FILING SUITS ON BEWALF CF
INDIANS,

1 SINCERELY URGE REJECTION COF THIS EXTENSION, I BELIEVE FUTURE
ENCOURAGEMENT OF THE SERIOUS CISRUPTION CAUSED BY TWESE ACTIONS
ACROSS THE LOUNTRY I8 MARMFUL TO THE NATION AND ACCOMPLISHES MO
USEFUL PURPUSE, THANK YOU

EANL O CORRIELL mD

17125 €81

IPMPORT HSA

1979
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REC'DDEC 1 € 1979
HONORABLE JOMN MELCHER

SELECT COMMITTEE ON INDIAN AFFAIRS 1123
DIKSEN SENATE OFFICE BLDG
WASHINGTON DC 20%10

IN THE NAME OF "JUSTICE FOR INDIANS," MANY OF YOUR FELLOW CITIZENS
ARE LOSING THEIR WOMES, BUSINESSES AND CITIZENSHIP RIGHTS,WE ARE
BEING DESTROYED BY POLICIES AND ACTIONS OF THE FEDERAL GOVERNMENT AND
OUR OWN TAX DOLLARS ARE USED AGAINST US, PLEASE ALLOW TIME AND
OPPORTUNITY FOR OUR COMMENTS ON THE PROPOSED EXTENBION OF THE STATUTE
OF LIMITATIONS DEADLINE, APRIL 1 1980, FOR COMMENCING ACTION BY THE
FEDERAL GOVERNMENT ON BEWMALF OF ANY INDIAN GROUP OR TRIBE, WE PLEAD
FOR YOUR HELP, IT I8 ALREADY TOO LAR MANY, THANK YOU,

BETTY MORRIS QUINAULT PROPERTY OWNERS REPRESENTATIVE TO ICERR

PO BOX 555

KINGSTON WA 9834s

04105 EST
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HONORABLE JOMN MELCHER CHAIRMAN
SELECT COMMITTEE ON INDIAN AFFAIRS
1123 DIRKSEN SENATE OFFICE BLDG
WASHINGTON DC 20510

PLEABE POSTPONE BSCHEDULED DECEMBER 17 WEARING TO DETERMINE APRIL §
1980 DEADLINE FOR STATUTE OF LIMITATIONS FOR LEGAL ACTIONS ON BEWALF
OF INDIAN ENTITIES BY THE FEDERAL GOVERNMENT, WE HAD FOR UNKNOWN
REASON NO LEAD TIME ON YOUR HEARING, TIME SHOULD BE EXTENDED TO ALLOW
THOSE CITIZENS AFFECTED BY LOCALITY OR BY PERSONAL SITUATION TO
TESTIFY IN WRITING OR BY THEIR PRESENCE BEFORE YOUR SELECT COMMITTEE,
SIGNED: CAL HOLLINGSWORTH, PRESIDENT WASHINGTON STATE CHAPTER

INTERSTATE CONGRESS FOR EQUAL RIGHTS AND RESPONSIBILITIES

854 HOHEN RD

SEDROWOOLLEY WA 98284

00139 EBT

MGMCOMP MGM




NEAL NELBON .= PRESIDENTY
CONCERNED cITIZENS cOUNCIL
WALTHILL NE eB0eY
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DEC17197
HONORABLE JOWN MELCHER, CHAIRAMAN REC'DDEC 171979
SELECT COMMITTEE ON INDIAN AFFAIRS

US SENATE

1123 DIRKSEN BENATE OFFICE BLDG

WABHINGTON DC 20840

REGARDING DECEMBER 17 10AM MEARING ON EXTENSION OF STiTUE OF
LIMITATIONS DEADLINE WOULD APPRECIATE YOUR GIVING AMPLE TIME POR
TESTIMONY AND COMMENTS TO THOSE PARTIES THAT ARE AEIND sued
THREATENED OF BUIT AND aRE LIVIND IN AREAS THAT MAY ‘Bg UNDER PUTURE
LITIGATION A8 A RESULY OF ANY EXTENTION OF THE STATUES oF LIMITATION
THANK YOU FOR YOUR CONSIDERATION

NEAL NELBON = PREBIDENTY

CONCERNED CITIZENS COUNCIL

NALTHILL NE 48087

15159 EOT
MGMEOMP MONM
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REC'D DEC 191979

THE MEMBERS OF THE SELECT COMMITTEE ON INDIAN
AFFAIRS

CARE HONORABLE JOWN MELCHER CHAIRMAN 1123
DIRKSEN SENATE OFFICE BLDG

WASBHINGTON DC 20510

WE THE UINTAH COUNTY COMMISSION URGENTLY REQUESTS THAT NO LEGISLATION
BE CONSIDERED TO EXTEND THE APRIL 18T 1980 STATUTE OF LIMITATIONS ON
INDIAN CLAIMB, THE SUITS ALREADY PENDING WILL PROBABLY CONBUME ALL OF
THE NEXT ODECADE AND TMIS NIGHTMARE OF UNCERTAINTY AND CAUSE BHOULD BE
RESOLVED AND BROUGHT TO AN END AS S00ON AD POSSIBLE, THIS 18 THE
REASON THE ORIGINAL DEADLINE WAS IMPOSED, NEITHER BSIDE HA® GAINED BY
THE CLAIM, THE SMALL AMOUNT THE INDIANS MAY HAYE ACQUIRED HAS BEEN
NULLIFIED BY THE ILL=WILL, MISTRUST, AND ANTAGONISMS THAT HWAVE
REBULTED,

THE UINTAW COUNTY COMMISSION MERRILL 8, MECHAM, ACTING CHAIRMAN

NEAL H, DOMGAARD

13104 EST

MGMCOMP MGM
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REC'DDEC 201979

HONDRABLE DANIEL X INQUYE
US SENATE
WASHINGTON DC 20510

WE WOULD APPRECIATE YOUR POSTPONEMENT OF THE MEARINGS AT f0AM
DECEMBER 17 "TO DETERMINE WHETHER THE APRIL i 1980 STATUTE OF
LIMITATIONS DEADLINE® SHOULD BE EXTENDED ON BEWALF OF INDIAN TRIBE
BAND OR GROUP IN THEIR BEWALF BY THE FEDERAL GOVERNMENT, PLEABE
EXTEND THE TIME FOR WRITTEN COMMENTS OR OPPORTUNITY TO TEATIFY FOR A
LONG ENDUGH PERIOD FROM THOSE AFFECTED TO BE WEARD, WE STRONGLY
OBJECT TO ANY FURTHER EXTENOIONS FOR THESBE CLAIMS IN ANY EVENT

MONTANANG OPPOSING DISCRIMINATION

W H MATTHIES E P BURLEN DOCTOR RAY KAIBER F W ROCHWELL WARRY
MILLER JOWN COCHRAN DOCTOR EARL CORIELL ROY LAKE W D MCDANIEL
JOSEPHINE WHITE

1Tia2 EST

MGHCOMP MGM
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REC'D DEC 261979
THE HONORABLE JOHN MELCHER
CMAIRMAN BELECT COMMITTEE ON INDIAN AFFAIRS
UNITED STATES SENATE
WABHINGTON DC 20810

DEAR BENATOR MELCHER

THE INTEReTRIBAL COUNCIL OF ARIZONA, REPRESENTING 10 Tlllll
RESPECTFULLY URGES THAY THE CONGREDS EXTEND THE STATUTES

LIMITATIONS ON BECTION 2419 CLAIMS POR A MINIMUM OF THREL vllll
UNLESS AN EXTENTION I8 GRANTED, HUNDRDEDS OF INDIAN CLIAME IN lillnul
WILL NOT BE FILED 8Y TME APRIL 1, 1980 OBADLINE, THES WILL NOT BE
ONING TO A FAILURE ON THE PART OF INDIANS FOR THEIR TRIBEE, INSTEAD,
LACK OF ADEQUATE BI1A BTAFF AND PUNDING WILL BE RESPONSIALE POR TMID
BREACH OF TRUST BY THE FPEDERAL GOVEANMENT, RECENTLY) THERE WA BEEN
MARKED PROGRESS SCREENING AND CERTIFYING CLAIMS, WITH READON PUNDING
AND STAFF SUPPORT, WE ARE CONFIDENT THE WORK CAN BE ACCOMPLIBNED IN A
THOROUGH, COMPETENT, AND TIMELY MANNER,

NED ANDERSBON PREBSIDENT INTER=TRIBAL COUNCEIL OF ARIZONA
120 WEST THOMAS
PHOENIX AZ 0501}

19149 EBY

MGHMCOMP MGM
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REC'DDEC 181979
SENATOR JOWN MELCHER, CMAIRMAN SENATOR BELECT
COMMITTEE ON INDIAN AFFAIRS , OVERSIGHT
COMMITTEE ON 8OL
US BENATE
WASHINGTON DC 20510

THE STANDING ROCK RESERVATION LANDOWNERS ASSOCIATION BUPPORTS AN
INDEFINITE EXTENSION BEYOND APRIL 1, 1980 FOR FILING 241% CLAINS,
FUNDS NEED TO BE APPROPRIATED TO WIRE QUALIFIED PERBONNEL TO HWANDLE
CLAIMS AND FOR PAYMENT OF CONTRACTORS I,E, APPRAISERS ACCOUNTANTS AND
PROFESSIONALS TO ASSESS RANGE DAMAGES AND MINERAL CLAIMS,

WE URGE THE ISSBUANCE OF A CONGRESSIONAL DIRECTIVE TO THE SECRETARY OF
INTERIOR AND SOLICITORS OFFICE TO SUPPORT THWE CLAIMB WORK GIVE LEGAL
GUIDELINES AND DIRECTION,

INTERIOR DEPARTMENT SHOULD VIEW THE 2415 CLAIMS PROCESS AS AN
OPPORTUNITY TO GAIN CONFIDENCE OF INDIAN LANDOWNERS,

RESPECTFULLY,
JOSEPH A WALKER PRESIDENT BTANDING ROCK LANDOWNERS ASEN
BOX 49
FT YATES ND 58538

12126 EBT

MGMCOMP MGM




SUUAXIN TISLAND TRIBE C J PETERS
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SHELTON WA 98%84
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SENATOR JOMN MELCHER

CHALRMAN SELECT COMMITTEE INDIAN AFFAIRS
SENATE OFFICE BLODG

WASHINGTON DC 20510

DEAR SENATOR MELCHER:

AS THE CHAIRMAN OF THE SQUAXIN ISLAND TRIBAL COUNCIL, 1 WIBH TD
EXPRESS MY CONCERN ABOUT THE EFFECTS OF THE 24195 BTATUTE OF
LIMITATIONS OM TRIBAL CLAIMS,

AS I UNDERSTAND IT, THE STATUTE ITSELF IS NOT ENTIRELY CLEAR,
ALTHOUGH IT MAY STOP ONLY ACTIONS FOR MONEY DAMAGES BROUGHT BY TME
UNITED STATES ON BEWALF OF INDIAN TRIBES, IT MAY ALSO BE INTERPRETED
TO BAR ALL CLAIMS BROUGHT BY TRIBES THEMBELVES AS WELL, EXCLUDING
THOSE OCCURING WITHING THE STATUTE'S TIME LIMIT,

ONLY RECENTLY WE LEARNED THAT THE UNITED STATES GOVERNMENT HAS
CONSENTED TO WELP TRIBES PURSUE ACTION IN REBPONBE TO DAMAGES TO OUR
FISHERIES, IT IS IMPOSSIBLE FOR US TO IDENTIFY AND DEVELOP SUCH
CLAIMS BY APRIL 1, 1980, INDIAN TRIBES ARE BEING FORCED TO ABANDON
MANY CLAIMS BECAUSE THE BUREAU OF INDIAN AFFAIRS DOES NOT MWAVE THE
CAPACITY TO DEVELOP ALL OF THE LAW SUITS THAT SHOULD GET HEARINGS,

THE PURPOSE OF ANY STATUTE OF LIMITATIONS IS TO FORECLOSE STALE
CLALMS, WHERE PLAINTIFFS HAVE WAD AN OPPORTUNITY TO PURSUE LEGAL
REMEDIES BUT WAVE NOT DONE 80, ANOTHER PURPOSE I8 TO AVOID LEGAL
ACTION WHERE WITNESSES AND EVIDENCE WAVE BECOME, FOR WHATEVER REASON,

LESS RELIABLE OVER THE YEARS, NEITHER PURPOBE 18 SERVED BY THE
IMPOSITION OF THIS STATUTE, MOST INDIAN TRIBES ARE JUST BEGINNING TO
REACH A POINT WHERE THEY ARE ABLE TO IDENTIFY AND DEVELOP THESE
CLALMS ADEQUATELYy AND THE PROBLEM OF WITNESSES AND EVIDENCE HAS NOT
PROVED TO BE INSURMOUNTABLE FOR COURT'S LOOKING AN INDIAN IBSUES IN
THE PAST,

MOST, IF NOT ALLe, OF THESE TURN DIRECTLY UPON POINTS OF LAW, AND
ONLY RARELY DO THEY MINGE ON DISPUTED FACTS,

FOR THESE REASONS, 1 URGE YOU TD REPEAL 2615 AND PROVIDE INDIANS
WITH A CONTINUED OPPORTUNITY TO REDRESS BY LEGAL ACTION TO RIGHT SOME
u; ;u! HISTORIC WRONGS TO WHMICH TWEY WAVE BEEN SUBJECTED, VERY TRULY
YOURS
CALVIN J PETERS
CHAIRMAN SQUAXIN ISLAND TRIBE
SHELTON WA
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