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UNITED STATES-AUSTRALIAN AGREEMENT

FRIDAY, OCTOBER 5, 1878

UxNTrED STATES SENATE,
Coaarrree oN ForelGN RELATIONS,
Washington. D.C.
The committee met, pursuant to notice, at 10:20 a.m., in room 4221,
Dirksen Senate Office Building, Hon. John Glenn presiding.
Present : Senators Glenn and Javits.
Senator GLENN. The hearing will come to order.

OPENING STATEMENT

Today we are considering the first Nuclear Cooperation Agreement
to be negotiated under the 1978 Nuclear Non-Proliferation Act. The
Australia agreement, being the forerunner of other agreements, is of
great precedential importance. We want to be sure that we are pro-
ceeding on the right track in furthering our nonproliferation
objectives.

After we received the agreement, Senator Church sent letters to
industry requesting views and comments. We recognize that these
agreements will have an impact on U.S. industry.

We have received some replies and expect more, and all of the
replies will be entered into the record. I would characterize the replies
we have received so far as perhaps “cautious endorsement” of the Aus-
tralia agreement. Industry does raise some important concerns which
we need to address today.

I understand that copies of these letters have been made available
to the witnesses, so I assume they are prepared to address the issues
raised therein.

I think it is important that we note today that the context in which
this agreement has been negotiated is the context in which it is held
as far as our whole nonproliferation policy is concerned. We are
trying a dual-track approach to the control of nuclear weapons in
this country and, hopefully, around the world. We are trying to nego-
tiate, to get ratified, and to get a satisfactory SALT agreement as
the first step in controlling nuclear weapons now, weapons that are
existent in powers around the world. Hopefully, some time in the future
we can expand the SALT agreements to nations other than the two
superpowers, the United States and Soviet Union, which are involved
in the present SALT II agreement.

At tﬁe same time we are trying to get a cap on those nuclear weapons

and get them under control, we are also going the other route of
trying to prevent the spread of additional weapons around the world.
We are trying to set up arrangements under this act and through
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other activities of the Government which will prevent the spread of
more nuclear weapons to ever and ever smaller countries around the
world. That is the area with which we are dealing today.

Our whole attack on proliferation of nuclear weapons around the
world and existing stockpiles has this dual-track approach or effort
as a means of controlling it.

I think it is appropriate that the very first agreement under the Nu-
clear Non-Proliferation Act should be with Australia, a country with,
])erhaps, the most stringent nonproliferation policy in the world. This
1elps underscore the very fundamental purpose of these agreements to

ermit the peacefu] and beneficial uses of nuclear energy while lower-
ing the risks of nuclear weapons proliferation.

Our first witness this morning is the Honorable Thomas R. Picker-
ing, Assistant Secretary, Bureau of Oceans and International Environ-
mental A ffairs of the Department of State.

Mr. Pickering, we are very glad to have you and your associates
with us today. We are happy to receive any statement you wish to
make. If you summarize it, your entire statement, of course, will be
included in the record,

Please proceed as you wish.

STATEMENT OF HON. THOMAS R. PICKERING, ASSISTANT SECRE-
TARY, BUREAU OF OCEANS AND INTERNATIONAL ENVIRON-
MENTAL AND SCIENTIFIC AFFAIRS, DEPARTMENT OF STATE,
ACCOMPANIED BY HON. CHARLES VAN DOREN, ASSISTANT
DIRECTOR, NONPROLIFERATION BUREAU, ARMS CONTROL AND
DISARMAMENT AGENCY; THOMAS GABBERT, INTERNATIONAL
POLICY ANALYST, OFFICE OF NUCLEAR AFFAIRS, DEPARTMENT
OF ENERGY; AND MICHAEL GUHIN, DIRECTOR, OFFICE OF NOK-
PROLIFERATION AND EXPORT POLICY, BUREAU OF OCEANS AND
INTERNATIONAL ENVIRONMENTAL AND SCIENTIFIC AFFAIRS,
DEPARTMENT OF STATE

Ambassador PickeriNe. Thank you, Mr. Chairman. Thank you for
the opening statement which T believe puts into perspective the agree-
ment which we are to consider and on which we are to answer questions
for you today.

I would like to introduce my associates, On my right is Mr. Tom
Gabbert of the Office of Nueclear Affairs in the Department of Energy
next is Ambassador Charles Van Doren of the Arms Control and Dis-
armament Agency; and on my left is Mr. Michael Guhin, who is from
my bureau in the Department of State and who has special responsi-
bility for negotiations.

I would also like to say that we appreciate your willingness to have
this hearing. We know of the precious time constraints on you. T am
sorry at this point that the gentleman who played a major role in ne-
gotiating this agreement unfortunately is elsewhere in the world, con-
timuing to negotiate agreements. But we will do our best to fill you in

on the negotiating history of this agreement and to answer your
guustions,
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I am extremely happy to have this opportunity to diseuss with the
committee the Agreement Between the United States and Australia
Concerning Peaceful Uses of Nuclear Energy which was signed by
forwarded by President

Secretary Vance on July 5 in Canberra and
Carter to the Congress on July 27.

As you remarked, this is the first peaceful nuclear cooperation
agreement which we have brought before the committee to incorpo-
rate the new provisions for such agreements set forth in section 123
of the Nuclear Non-Proliferation Act of 1978. Conclusion of this
agreement involved extensive negotiations over many months. It in-
cluded a visit by a U.S. team to Canberra in June 1978, and an Aus-
tralian team visit to Washington in late January 1979. The agreement
was initialed on February 3.

At the outset, I would like to underline our view that the agreement
before you meets all statutory requirements for new or amended agree-
ments. This conclusion is shared by the Department of Energy and
the Arms Control and Disarmament Agency, both of which have rep-
resentatives with us here this morning to answer any questions you
may want to put to them. The Nuclear Regulatory Commission has
also concurred in the agreement. We are also particularly pleased, as
the President highlighted in his transmittal to the Congress, to have
this first renegotiated agreement with Australia, an exceptionally
strong supporter of the Nuclear Non-Proliferation Treaty and of in-
ternational nonproliferation efforts in general.

Before focusing on some of the major aspects of the agreement, I
would like to take this opportunity to bring you up to date on where
we stand currently in our efforts to renegotiate existing agreements
for cooperation, as well as on our efforts to negotiate agreements with
countries interested in entering into new nuclear cooperation agree-
ments with the United States. The President’s report to the Congress
in January 1979 detailed our negotiating activity up until that time.
This included discussions with over 15 countries between March 1978
and January 1979 on the provisions of our law and the proposed new
agreements, Prior to that negotiating activity, considerallJ)Ie effort was
dedicated to planning the renegotiation program and preparing a
model agreement text.

Activity in this program has continued at a priority pace during
1979. Besides the initialing and signing of the agreement with Aus-
tralia being discussed with you tmﬁ:;'_. the Board of Governors of the
International Atomic Energy Agency [TAEA] approved an amend-
ment to the agreement for cooperation between the United States and
the IAEA that will bring that agreement into conformity with the
provisions set forth in the Nuclear Non-Proliferation Act for new
agreements. We expect that the amendment will be forwarded to the
Congress in the very near future.

Also, a revised agreement for cooperation with Norway was ini-
tialed in Oslo in May, and a new agreement between the United States
and the Kingdom of Morocco was initialed in Washington last week.

In addition to the above, this year has so far marked either initial
or further negotiations with the following countries: Japan, South
Korea, Greece, Finland, Sweden, Switzer%and, the European Com-
munities, Egypt, and Colombia. Some of these negotiations are in ad-
vanced stages, particularly those for a new agreement with Colombia
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and a renegotiated agreement with Finland. We hope to have further
texts completed before the end of the year. We also anticipate further
negotiating activity during the last quarter of this year which will be
reported to the Congress in January.

ot surprisingly, there has been a fairly wide similarity of concerns
expressed by various cooperating partners in our negotiations. Thus,
with the exception which I wiﬁ note later, the provisions and ap-
proaches taken in the United States-Australia agreement are substan-
tively identical to those being taken in many other negotiations.

This emphasizes, I believe, the importance of these hearings and of
having a clear understanding of how we have met the applicable legal
requirements and other issues which arose in the negotiations. The
documents accompanying the President’s submission to the Congress
demonstrate in detail the basis for our conclusion that the agreement
meets all applicable statutory requirements, I will, therefore, focus
my comments this morning not on those requirements, but rather on a
few other basic matters which arose in our negotiations,

The first that I would like to address is the question of reciprocity.

One of the first issues which arose in the negotiation of this agree-
ment with Australia concerned reciprocity, that is, the degree to
which the undertakings should apply to both parties. Our existing
agreements for cooperation have, in varying degree, contained some
reciprocal provisions such as those pertaining to retransfer consent
rights and no military or no explosive application. Therefore, in de-
veloping the model text for consideration by other countries in our
negotiating program, some additional reciprocity was incorporated
after consultations with the interested agencies. Early on in our nego-
tiation effort, however, we found that most cooperating countries still
considered the proposed model draft too one-sided and, in this respect,
unacceptable to them.

The fact is that many countries either have their own export require-
ments and conditions for cooperation or political requirements which
must be considered in negotiating such agreements. While such coun-
tries as Australia and Canada may be particularly noteworthy in this
regard, it applies in one way or another to most of our cooperating
partners, As a general rule, reciprocity is indispensable to successful
negotiations, and we expect a similar degree of reciprocity in new or
amended agreements. I would note, however, that there is a distinct
exception to this expectation.

The proposed agreement and agreed minute reflect Australia’s policy
of requiring the application of International Atomic Energy Agenc
safeguards in all nations receiving Australian-origin material, regard-
less of whether they are non-nuclear weapon or nuclear-weapon states.
In general, we expect this application of reciprocity to safeguards
will only be in cases in the future where such countries are major sup-

liers of the United States. This will thus be the first U.S. agreement
or cooperation in which the safeguards undertakings are reciprocal
between the parties. It requires the application of TAEA safeguards
in Australia and in the United States and provides for backup safe-
guards arrangements in the remote event the IAEA is not or will not
be applying safeguards in either country.

This matter was, as you know, highlighted in the memorandum
from the Secretary of State and the Secretary of Energy, forwarding
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the agreement for the President’s consideration. I would reiterate that

the agreement makes clear that implemenation of the United States—

TAEA safeguards agreement, which is now before the Senate, await-

ing its advice and consent to ratification, would satisfy the require-

ments for safeguards in the United States. We continue, of course, to

grga early favorable action on that safeguards agreement by the
enate.

I would also note again that the provisions of that agreement and,
thus, of the United States-Australia Agreement for Cooperation
apply only to peaceful nuclear energy activities in the United States
and do not relate to or in any way affect any U.S. activities which
are of direct significance to national security.

We do not, at this stage, expect reciprocal safeguards to become a
general rule in our negotiating effort. This is particularly so with re-
spect to fallback bilateral safeguards rights. We recognize, however,
that such provisions are likely to prove necessary in those few cases
where, as I remarked earlier, the United States 1s a recipient of sig-
nificant quantities of material or equipment under an agreement.

The second issue that I would like to address is the question of so-
called proportionality.

“Proportionality” concerns the extent to which our rights to con-
sent to storage, retransfer, reprocessing, alteration in form or con-
tent, and enrichment will in practice apply to material which is pro-
duced in a non-U.S. supplieg reactor using both U.S.-supplied and
other material. This concept is in contrast to what has come to be
called the “contamination” concept.

Both of these concepts are somewhat complex, and T would like to
put them in perspective by an explanation and provide some examples.

“Contamination” would mean that the United States would have
the consent rights noted above with respect to the disposition of all
fuel used in a non-U.S.-supplied reactor at a time that any portion
of U.S.-supplied material was present. That would be true even if
we provided only gram quantities of material, for example in neutron
detectors or fission chambers necessary for the safe operation of a
power reactor. This approach is patently unacceptable to most of our
trading partners.

“Proportionality,” in contrast, would mean that if the United States
supplied 50 percent of the fuel for a non-U.S.-supplied reactor, such
consent rights, as were noted above, would apply to 50 percent of the
special nuclear material produced in the core of that reactor, includ-
ing that same proportion of any special nuclear material produced
in a blanket of the reactor.

The manner of applying our storage, retransfer, and other consent
rights with respect to such produced material has not been previously
spelled out in our agreements with other countries. The need to do
so simply did not arise, since our trading partners using any U.S.-
supplied material or fuel have normally used such material or fuel
exclusively. That situation has changed, as reactors both here and
abroad may now use uranium and/or enrichment services from vari-
ous sources, This changed situation has led Australia and other co-
operating countries to request that our agreements spell out the extent
to which such consent rights apply to “produced material.”

54-836 0 - 80 - 2
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After a careful review of the technical, policy, and legal aspects
by the interested agencies, and after numerous exchanges with Aus-
tralia, the understanding set forth in the agreed minute was reached.

This understanding provides that our rights with respect to special
nuclear material produced in a non-U.S.-supplied reactor will be
exercised in proportion to the percentage relationship which the U.S.
material used in the production of that special nuclear material bears
to the total amount of material so used. It is important to understand,
or to underline, that this proportionality applies only with respect
to consent rights of the type which were discussed above. It does not
apply with respect to the central guarantees concerning no explosive
or military applications and the safeguards which cover fully all of
the materials.

There are, no doubt, other aspects of the agreement of interest to
the committee, and I would like to leave as much time as possible
for addressing any questions and concerns the committee may have.

In summary, I would like to note that we are not only pleased to
have this agreement before you, but also hope to complete several more
in the coming year. None of the negotiations to date have been easy;
nor do we expect that any of them will be in the future. Each of them
will also reflect individual circumstances. However, we believe that
some of the initial reluctance on the part of our cooperating partners
has been overcome through a series of consultations and discussions,
and we look forward to a year of extraordinarily active negotiations.

Thank you very much, Mr. Chairman.

Senator Grex~N. Thank you very much, Mr. Pickering.

AUSTRALIAN AGREEMENT MAY SET UNDESIRABLE PRECEDENT
ON SAFEGUARDS

There is one area on safeguards on which I would like to make a
short statement, and then I will ask for your comment.

I am very concerned that the Australian agreement may be setting
an undesirable precedent, and that is in the area of safeguards. The
agreement seems to depart dramatically from safeguards arrange-
ments in prior agreements, and appears to weaken substantially the
U.S. rights to apply bilateral safeguards in the event that IAEA safe-
guards prove unsatisfactory.

It may be somewhat troubling that at the very time we are learning
that some serious weaknesses exist in the TAEA system, we are seri-
ously reducing our right to apply our own bilateral safeguards in the
event that TAEA turns out to be inadequate in a given case.

I know that we are working very hard to improve IAEA safe-
guards. Nevertheless, now that we know more than we did some time
ago about the shortcomings of TAEA, we find the weakening of U.S.
bilateral backup safeguards somewhat disturbing.

The Australian agreement seems to weaken backup safeguards
rights in two respects: First, in our previous agreements, the absolute
right of the United States itself to safeguard all of its exports is
stated in the aireement. This is suspended in favor of the IAEA only
to the extent that the United States “agrees that the need to exercise
such rights is satisfied by a safeguards agreement” with the TAEA.
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In the Australian agreement, however, there is no U.S. bilateral
safeguard right. All the agreement says is that the United States and
Australia would enter into arrangements comparable to agency safe-
guards if these were unworkable, and some additional detail on the
subject is given in the minute to the agreement. )

The process of entering into an arrangement in the event something
goes wrong looks a lot weaker than having U.S. rights already spelled
out in advance of an agreement.

Second, in our older agreements, such as that signed with Austria
in 1974, our safeguards rights were triggered at any time the United
States did not agree that t%ne need to exercise such rights was satisfied
by TAEA safeguards.

Under the Australian agreement, according to ACDA’s assessment
and to DOE-State Department’s memo to the President, U.S, bilateral
safeguards would come into play only in the event the IAEA is not,
or will not be, applying safeguards.

This implies strongly that no matter how ineffective the safeguards
were, as long as the IAEA were applying them, we would not have any
right to SteF in and apply our own safeguards.

would like to have your comments on why this agreement departs
from this longstanding practice of clearly stating that the United
States has definite backup safeguards rights; and, second, why this
agreement seems to rule out our applying such rights upon a finding
that TAEA safeguards are ineffective.

Let me add that I appreciate the unique circumstances of this ag}'liee-
ment and that its provisions for reciprocity raise questions as to ho
Australia might exercise its bilateral safeguards rights here. It may
necessitate some special arrangement, but I am concerned about the
precedent which we may be setting.

What would be your comment on that statement ?

Ambassador Prckering. I would like to comment on that, and then
I will call on my colleagues to see if there are any additional points
they would like to make, particularly with respect to some of the
specific issues.

Perhaps by giving you a few general points, I can set the matter in
perspective. Then my colleagues can address the specific points in
greater detail, where that is required.

The new agreement with Australia takes a different approach to
safeguard matters. I would certainly not agree that we have weakened
or relinquished any of our fall-back safeguards rights in that
agreement. =

First, under article 9 of the agreement, it is provided that if the
United States or Australia becomes aware of circumstances which
demonstrate that the IAEA, for any reason, is not, or will not be, ap-
plying safeguards in accordance with the appropriate safeguards
agreement referred to in the basic agreement for cooperation, to insure
effective continuity of safeguards, the parties shall immediately enter
into arrangements which conform with the TAEA safeguards prin-
ciples and procedures and which conform to the coverage of the safe-
guards agreements which the TAEA has, and which provide assurance
equivalent to that intended to be secured by the system which they
replace.
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So, T bélieve the triggering question with the second portion of what
you raise is covered adequately there,

Second, the agreed minute provides that any safeguards arrange-
ments referred to in article 9 of the basic cooperation agreement shall
include several characteristics defined in the agreed minute. These are,
in fact, essentially the characteristics of fall-back safeguards, as pro-
vided for in the existing agreement.

Thus, while on its surface the agreement may be apparently less ex-
plicit in terms of identifying specific U.S. rights, as such, it is far
clearer on what must happen in the event that either party becomes
aware of circumstances referred to in article 9, that the IAEA is not,
or will not be, able to apply safeguards.

Mike, would you like to cover some additional points?

Mr. Gunix. T would like to say just two things, Senator, if T may.

As you know, our existing agreements have varying language, and
I could not agree with you more that, although the language is not
precisely the same in each of them, we view these as providing rights
whenever we come to a conclusion that safeguards are not adequately
being performed. <

In this regard, I would particularly like to focus on the provision in
the agreement with Australia and the words which say “in accordance
with the agreement as provided,” or “safeguards in accordance with
safeguards agreements.”

Our interpretation of that, and an interpretation that is explained
to all of our negotiating partners, is that obviously this provides room
for us so, if we have information that the agency 1s not meeting stand-
ards provided in those safeguards agreements and a judgment of in-
adequacy is thereby made, this would enable us, under this provision,
to come to the cooperating country and thereby trigger that article.

So, under that article, once we had made that decision, it would be
incumbent upon both parties to enter immediately into arrangements
for the application of safeguards.

As Mr. Pickering pointed out, the agreed minute makes clear that
those arrangements will include all of the steps which are normally
included in our safeguards arrangements.

Senator GrLexN. Reviewing the agreement that has been submitted
to us and the message from the President transmitting it, in the agree-
ment itself it is stated :

Thus it requires the application of IAFA safeguards in the United States and
Australia and provides for bilateral safeguards arrangements in the event the
IAEA is not or will not be applying safeguards.

Is that the same thing you are saying? It appears on page 33.

Mr. Gouin. It is, sir. What T added to that is as it reads in the
agreement : “Is not or will not be applying safeguards in accordance
with the appropriate agreement,” and %in accord’inca with the appro-

priate agreement” is a key phrase. It is understood by our cooperating
partners to be a key phrase.

I think that answers it. If there is a question that the agreement is
not meeting the standards and objectives that are set forward in those
agreements, we then would have a right and obligation to come under
this paragraph and bring these to the attention of the cooperating
partner.
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So, the room for subjective judgment, if you will, or information
which calls to our attention special problems, lets us still have flexibil-
ity under this formulation to act on that basis,

Ambassador Pickerine. In order to make sure that you understand
what we are relying on here, the submission of the President on page
15, paragraph 3 of article 9 contains those words that Mr. Guhin re-
ferred to.

Mr. Gunix. Senator, if I could, I would like to add that paragraph
6 of that very same article underlines that the parties shall consult
and assist each other in, and shall facilitate the application of safe-
guards required by this agreement. That applies both to TAEA or to
any bilateral fall-back arrangements.

Ambassador Prckering. The other point I would make, which I
think is germane to the question of having any diminution or possible
diminution in rights, is this. Even under the antomatic arrangements,
it is clearly obvious to all of us who deal in practical diplomatic prob-
lems that you would have to enter into immediate consultation with
the party to exercise your automatic rights to enter into their territo-
ries with the inspectors.

I believe we have fully protected that. We have done it with differ-
ent language. The language is the product of negotiation.

The point which you made about the reciprocal application of this is,
indeed, very germane.

Perhaps Ambassador Van Doren has an additional comment on this
question,

Ambassador Vax Dorex. Sir, very briefly, the characterization of
our earlier agreement with Austria was entirely accurate.

In Australia we did not have the same right. As T am sure you are
aware, in the nonproliferation assessment statement, we came to the
conclusion that, in the case of Australia this was satisfactory, but we
thought we should look closely at this in future cases where it might be
less appropriate to have exactly this way of handling the backup
safeguards,

Ambassador PrckerinG. There is one further point that I think we
should make clear.

We all recognize that this agreement, as the first one, has preceden-
tial value. However, we wanted to make clear in our opening statement
that there would not be an absolutely slavish adherence to particular
formulations in all agreements.

The one with Australia has a particularly important reciprocal
character and, therefore, in my judlgment., one is not likely always to
see the same working or formulation in each successive agreement in
some of these areas.

APPROACH TO BE USED IN FUTURE AGREEMENTS

Senator GrLeENN. Is this approach one that you are going to try to
follow as closely as possible in your other agreements with other coun-
tries?

Ambassador Pickering. I think the implication of what I just said
is, we want to look very carefully at each country as this arises and to
try to take into account the points that are unique.
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Senator GLex~. Well, could you try to attain about this same type
of approach? I realize that you may not be able to get exactly the same
agreement,

Ambassador Prckerine. We could, obviously, like to have each
agreement be the best that possibly ean be worked out, and that de-
pends upon the balance of advantages in negotiations.

Senator GLENN. Let us move on to the matter of proportionality.

MECHANICS OF ‘“‘PROPORTIONALITY” CLAUSE

Mr. Pickering, I think it is extremely important that we pin down
grecisely how some of the terms of this agreement, in particular that
ealing with proportionality, would operate here in the United States
for commercial concerns which used uranium imported from Australia.
As T understand it, if uranium were imported from Australia and
enriched in U.S. facilities, it would be necessary for purchasers of this
enriched uranium to obtain Australia approval before (1) having this
material reprocessed, or (2) transferring this material to another
country.

The latter Australian approval right could be important for U.S.
r%seto&- fuel fabricators making fuel rods, who wanted to sell them
abroad.

Let us assume that a quantity of Australian uranium arrives at our
enrichment facilities and gets enriched. How would the proportion-
ality concept work # Would it be assumed that all the enriched uranium
that came out of the plant during that time contained a certain frac-
tion of Australian material and, therefore, every fuel rod made out of
that uranium later was partly Australian and approval rights? Or,
would only a fraction of the enriched uranium coming out the plant
be declared to be Australian in origin while the other fraction of en-
riched material that came out during this period would clearly be
non-Australian ¢

Let me ask you to follow this chain of events one or two steps further.

What would happen at a fuel fabrication plant where some Aus-
tralian enriched uranium was going in along with some non-Australian
enriched uranium and where what was coming out was going to be sold
to many different customers?

Finally, what would happen at a reprocessing plant where some of
the irradiated fuel rods going in had Austrialian-origin uranium in
them but. some did not? How would we figure out what proportion of
the resulting plutonium was subject to Australian control ?

I know that this is a lot of detail. Tt is a lot of “what if"” and “where
as” questions. But it seems to me that we have to get at some of these
things if we are to see how this will work.

Ambassador PickerinG. Right. “what if” and “where as” clauses are
obviously always important in any document of this sort and we do
not want to address those.

First, T would say as a matter of general interest that reprocessing,
as you know, is not going ahead in the United States. It is not part of
our policy. T know that you were careful to distinguish between that
and the other possible changes in form and content.

We have developed a basic series of accounting principles which Mr.
Guhin would like to explain and put before you. They relate directly
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to the question of how proportionality might be carried out in the
United States.

Mr. Gunis. Thank you.

I think in general terms when you are talking about fresh fuel under
this agreement or under our existing agreement—we mentioned the
fuel fabricator—in practice, he will take uranium from various sources
and put it through his plant. He will not be counting atoms, as such,
but will be counting the percentages of material which are going
through his plant which are from various origins. Consequently, at
the end of his process, if 30 percent of the material were of Australian
origin at the beginning, he will come out with 30 percent Australian
origin material as well,

1 think the same kind of principle would apply to any front end
operation on the fuel cycle, uﬂimately etting identified as assemblies,
but before which the batches are mixeg and the accounting principles
deal with applicable percentages rather than counting atoms as such.

When we get into fresh fuel assemblies, I think they are readily
identifiable items, and in this regard the accounting would be fairly
straight-forward and simple. The 30 percent which was identified
as Australian origin would retain and remain Australian origin
throughout that process.

If, after being irradiated, they were to come into a question of
whether or not they would be reprocessed, then approval would need
to be sought under this agreement for that 30 percent.

Senator GLexN. Does the same thing apply in the other direction?
Let’s say that sometime we would export uranium to Australia?

Ambassador Prokering. Yes; we would expect the same rules to
apply. Those fuel assemblies that were identified as U.S. origin in the
fabrication process would continue to be associated with us and the
plutonium produced as a result of that would continue in that same
percentage to be subject to our eontrol.

Senator GrLexw, Let’s say U.S.-origin fuel, along with fuel from an-
other country, were exported to Australia and used in a reactor, but
we had not supplied that reactor. How would we keep track of the
plutonium which was originally made from our fuel? For example,
what would happen if Australia wanted to have all the fuel from this
particular reactor reprocessed? How could we tell at any particular
time if the plutonium in our fuel was still in fuel rods or was now
separated ? How would we know when we were entitled to claim con-
trol over some of the output of that reprocessing plan ?

Ambassador Prockering. Under the accounting procedures, if our
initial contribution to the fuel were 30 percent, then 30 percent of the
plutonium produced in the spent fuel would be subject to our control
and they would have to seek our consent rights for that particular
amount of fuel.

Mr. Gunin, Senator, let me add one thing to that.

As T said, once we have fuel assemblies as such, they are readily
identifiable. Consequently, in this 30 percent you are always going
to have two things. You are always going to have U.S.-origin fuel
and you are always going to have some produced material. Tt is a
very clear-cut case that this material cannot be reprocessed, both be-
cause it contains transferred material and because it contains pro-
duced material.
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Senator GLENN. In a situation such as I mentioned, who has priority
as to what comes out first? This occurs over a period of time. Do you
have any rule governing this? Do we get the first 10 percent out or
Ehe_l:;st 10 percent out, or is this worked out on an individual case

asis?

Ambassador Pickering. I think we would have to say that you
would apply the rule of reason and that nobody can hoard one par-
ticular country’s material to the end. So it comes out, it should be
evenly distributed,

Senator GrLexw. I know that we could carry this hypothetical situ-
ation to a ridiculous extreme, so let me put one more “what if” to
you. What if they only reprocessed half of that? Could we claim a
percentage of that or would we wait ?

: A;‘nbassador Prckering. Do you mean to have ours reprocessed
ast?

Senator GLENN. Grab it quick. [General laughter.]

Ambassador PickeriNG. I think we would have to claim, since our
fuel assemblies were there, that those particular fuel assemblies iden-
tified as United States could not be reprocessed without our consent.
Other produced material in the reactor, if it were a breeding type reac-
tor, would certainly also be subject to our control.

In cases where it is easily identifiable, then there should be no mis-
take. No fuel assembly for U.S. origin would be subject to reprocessing
without consent.

Senator GLENN. The situation that T am setting up is not entirely
hypothetical.

Ambassador PrcgeriNg. I understand that.

Senator GrLENN. This is the very problem we had with India when
the Indians used our heavy water in their reactor to make plutonium
for their bomb. As T understand it, they were able to claim that it was
not our heavy water in their reactor but it was heavy water from a dif-
ferent source, and we had no way of verifying whether or not this was
true.

Ambassador Pickrring. T don’t believe it is quite the same, Senator.
We are not talking about no explosives and no military use pledges,
which cover everything, and contam’nation, if you want to use that
word. Everything in a reactor where U.S. material is used is subject to
those kinds of pledges.

The case with India was obviously under an early agreement which
did not provide in as precise terms as we have now provided for the
terms of no explosive pledges and safeguards.

Senator Grexn. True. But the principle still applies. India had
mixed materials from various sources together. We had no way of
knowing what percentage of the whole was of 11.S. oriein. How would
the proportionality concept work in a situation like that?

Ambassador VAN DorgN. Sir, the proportionality concept here does
not apply to the provisions on no explosive uses and safeguards. There-
fore, if the proportionality applied to heavy water and if one small bit
of heavy water were in a foreign reactor, then the no explosive pledge
and the safeguards would apply to everything, to the whole output of
that reactor. ;

Ambassador PickerinG. Similarly, all of the plutonium that might
be produced in a non-T.S. reactor which contained U.S. fuel would be
subject to those same pledges, which is the analogous situation to India.
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Ambassador Vax Dorex. So we would have been much better off if
we had had this kind of control in the Indian case.

Senator GLexN. T know that industry is very interested in the next
question I will ask. Tt involves reprocessing controls, Even though
the United States is deferring its work on breeder reactors because we
Just do not seem to have an urgent need for commercializing this tech-
nology at the moment due to the non-proliferation problems, I think
we all recognize plutonium someday may represent a very valuable
fuel resource. As I understand the agreement, we would not be able
to reprocess spent fuel which was of Australian origin without
Australia’s approval, '

Do we have any idea how they would exercise that approval right,
assuming some day the United States decided that going forward with
reprocessing was necessary? In the Non-proliferation Act we have
general criteria as to how we will exercise our reprocessing controls. Is
there i;my kind of comparable guidance that the Australians have
given ?

Ambassador Pickerine. I would like to answer a number of points
in that question because there are several implications, Of course, we
do not have early commercialization of breeders as a policy. Continued
R. & D. work does go ahead in the United States on that area. You
are quite right about the deferral of reprocessing in this country.

We have criteria in the law which are general criteria which the
administration, through certain policy judgments has spelled out
pending the results of the INFCE. Having spelled those out pend-
ing the results of INFCE, it is my anticipation that those general
criteria will be the subject of what I hope can be some kind of harmo-
nization of nuclear fuel cycle policies around the world, including in

Australia, in the period after that. T would expect that it is in the
process of that kind of harmonization that we will then understand
more fully how each of us will expect to apply these criteria in the
future as against the general criteria in our own law.

At this point I have no indication, though maybe my colleagues
do, that Australia has spelled out any criteria at all with respect to
the question of consent to reprocessing.

ANTICIPATION OF ANY CHANGES IN AGREEMENT

Senator Grex~. Well, in as you put it, harmonizing with Australia,
would you anticipate any changes in the agreement that has been
worked out ¢

Ambassador Pickering. I would not anticipate any changes. I think
the framework of the agreement is more than adequate to cover the
process of harmonization. I would not anticipate as well the question
of changes in our basic eriteria within the law. If that is necessary,
obviously we will have to change the law. But I do not anticipate that
at this point.

COMPLICATED BITUATION ARISING FROM THIRD COUNTRIES

Senator GLENN. Article 10 of the agreement addresses the very com-
plicated situation which would arise if a third country were using
uranium which was mined in Australia and enriched in the United
States, and then wanted to retransfer or reprocess that material. In
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such a case, the country would have to obtain the approval, as T under-
stand it, from both the United States and Australia. Obviously, this is
getting a bit complex.

Under article 10, it appears that the United States and Australia
agree that neither one would give its approval to such a retransfer or
reprocessing request unless the other party also agreed.

he article then goes on to say, however, that this promise not to
grant an approval until the other party has granted an approval would
only apply if the third country has advised the country where it is
seeking approval that the other party to the United States-Australia
agreement also has such approval rights. This is a bit complex,
obviously.

If I understand this correctly, we will not give an approval if Aus-
tralia does not, but this holds true only if the third country tells us
that Australia has this approval right.

If that country does not happen to notify us, then it seems we are
not obliged to work in tandem with Australia. although we are sup-
posed to consult with them. I consider it somewhat surprising that our
agreement to back up the Australians, and vice versa, is apparently
dependent upon a third country coming forward and advising us that
both the United States and Kalstralia have approval rights in this

particular case. Obviously, it would be in the interest of any such
country not to notify us. Then, so it appears, this whole arrangement
would not be triggered. Could you shed some light on this?
Ambassador Prckerine. I would like to add one or two points which
will come directly to the issue, It is a complicated area, as your open-
ing portion of this question made clear.
Senator GLeENN. First of all, have I stated the hypothetical situa-

tion correctly as to what could occur?

Ambassador Prckerine. I think the hypothetical situation is cor-
rectly stated, but the presumption about how the response would take
place needs a little additional information. I would like to supply that
to shed some light. It is a complicated area and the language is compli-
cated. The intention has been to try to simplify the procedures and I
think we have achieved some simplification here. (S)verlapping con-
trols have been of serious concern to user nations and the question was
included in London supplier group consultations.

Article 10 of the agreement embodies the procedure which we had
worked out previously with Australia as well as Canada in an ex-
change of notes to cover this question. It is particularly appropriate
since, as you remarked, much feed material for enrichment 1s expected
to come from these countries to the United States on its way, after
enrichment, to third countries,

Let me give you a hypothetical case falling under article 10. Let us
take a case of fuel for another country, say, Japan. Article 10 would
mean that Japan would only have to come to the United States for con-
sent for reprocessing, retransfer, and so on, and we then, in turn, would
consult with the Australians. If Japan informed us that Australia had
the same veto right as the United States, we would certainly not grant
approval without Australian approval. If Japan did not so inform us,
but if we knew the materials to be of Australian origin, we then would
consult with Australia under the final language of article 10, para-
graph 1, and would certainly do so prior to taking any action on a
request for subsequent approval by Japan.
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Senator Gren~. Why did we set it up in that way ? It seems a rather
strange way to construct an agreement. Why would we have to wait for
a complaint before anything would be triggered ? )

Ambassador Prckerine. Obviously, we do not want to have a tri-
lateral negotiation over the application of these particular consent
rights but, rather, in a sense, the highest common denominator consent
rights among the suppliers should apply. Therefore, the state which
hands the material to the using state in whatever form, in enriche
form, is the primary one with which the receiving state should deal.

In addition to that, clearly there is a presumption that when the
uranium sale originally is made by the basic party it will contain in
that uranium sale contract the obvious requirement that the enriching
state be notified so that the chain is completed. The chain is complete
also by the fact that if there is prior knowledge by an enricher of where
the uranium came from, it would also include that enricher in consulta-
tions. That seems to me inescapably to be the case. You do not enrich
uranium without knowing from wgere it has come.

So, while it does seem inordinately complicated, it puts between the
receiving Farty and the enriching party, in this case, the major action.
The enriching party undertakes an obligation to consult the original
supplier and make certain his requirements are ultimately met.

‘Ambassador Vax Dorex. Let me add one brief note, which is that
there is a very strong motivation on the part of Japan to notify us of
the Australian rights because it saves them going to two different capi-
tals and having two negotiations on consent. In a sense, if they get our
consent, then we will take care of the consultations, and they only have
to ask once.

Senator Grexw. It is like a central complaint bureau.

Ambassador Vax Dorex. Essentially, it was a simplification proce-
dure that we had in mind.

Qenator Grex~. Article 10 also goes on to say that it does not apply
to material transferred before August 7, 1978. I assume this would
refer principally to material transferred to the United States before
that date.

Does this mean that the Australians would not have any controls
over that material or only that the promise not to make an approval
where a third country is involved until the United States had made
an approval would not apply ?

Ambassador Prckering. Since the article applies to overlapping
controls, I would assume it relates to a third party issue and not to a
direct issue.

Perhaps Mr. Guhin can talk about that further.

Mr. Gumix. All of these are related to third party issues, when
there is a third party involved between the United States and
Australia.

In terms of why the supply is only from that date. T think one
reason is involved with accounting and tracking procedures and so
on that were instituted some time ago, but I am not sure were in-
stituted throughout the life of supply of Australia to the United
States in terms of ultimate destinations. But T think there is a broader
explanation which Mr. Van Doren could address.

The following information was subsequently supplied:]
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ARTICLE 10—OVERLAPPING CONTROLS

[Supplied by Department of State]

Paragraph 2 of article 10 provides that the undertakings in that article apply
only to material transferred after August 7, 1978, except as the parties agree
otherwise. As indicated in the analysis submitted to the Congress along with
the Agreement, August 7, 1978 is the date on which an agreement between the
United States and Australia containing corresponding undertakings entered into
force by exchange of notes (TTIAS 9191). The agreement for cooperation incor-
porates the provisions of the earller agreement. The article does not affect rights
or controls which either party may have over material transferred prior to that

time,

Senator GLENN. I know we are getting into a lot of hypothetical
situations this morning, but that may be the best way to Ering out
how this agreement applies. Let me set up another “what if” situation,
this one on proportionality.

Let us suppose that a country with which we have an agreement
buys a steam supply system and all other reactor components from
a non-U.S. vendor, but purchases one U.S. pump to be installed in the
system. Is it then true that under the agreement with the United
States that safeguards would have to be applied to the entire reactor
and all of the fuel going into it ?

Ambassador Pickerine. That appears to be my reading of the
situation.

Senator GLEn~. OK. Let me follow that up.

Ambassador Prckering. If it uses U.S. fuel in that reactor—I pre-
sume that this is the basie assumption.

Senator GLenw, No.

Ambassador PickeriNG. Just the pump?

Senator GLENN. T am referring to a situation where a very limited
number of American components are used. You can make it six
pumps or one, The principle is the same. Let us say that there is some
U.S. equipment in the plant. It could even be 20 percent of the plant.

If there is some U.S. equipment in that plant, would the safeguards
be applied to the whole reactor ?

Ambassador Pickerine. I understand that if that pump is on the
NRC’s licensing list. then it is.

Senator Grex~. OK, as long as it is on the licensing list.

Let me follow up on that.

PROPORTIONALITY CONCEPT FOR FUEL

This means the contamination principle applies to hardware. Why,
then, are we supporting a proportionality concept for fuel that does
not apply the OSIEI‘ way ¢ Does it make sense for proportionality to be
triggered for fuel in a non-U.S. reactor when one U.S. pump in the
reactor negates the proportionality concept anyway ¢

Ambassador Pickering. I would ask Mr. Guhin to answer.

Mr. Guniy. Senator, may I clarify that slightly?

I think if we use the term “contamination,” it is not that it applies
to a component. It is that it applies to safeguards and that it applies
to no military or explosive applications under article 8 and article 9.
So, consequently, what we are saying is under those central guarantees

we }mow no such principle as proportionality. It simply does not
apply.




17

Those two guarantees are different in our trading partners’ minds
and are in their minds also more central than when we get down to
things like how we consent to certain rights. What they are saying
there is that those consent rights can be separated and can be con-
sidered somewhat differently because it involves foreign control over
material which is not our material, So I think the distinction is not
between a component and material but the central guarantees that are
in the agreement.

Senator GrLen~. The point is if the one pump goes in, we have con-
sent rights over the whole operation, don’t we ?

Ambassador Pickerine. No, sir—only over the safeguards and the
nonexplosive pledge.

Mr. Gunin. Let me clarify slightly what I said, Mr. Chairman.

First of all, the agreement says that there has to be full scope safe-
guards in a cooperating country, so there is no question about the
application of full scope safeguards.

What it says under article 9 is it doubly insures that anyplace where
our _component is going to be used, the material going through that
facility will always be subject to safeguards, This is consistent with
the formulation in the Non-Proliferation Treaty, in fact, and draws
upon that.

So, it says, with the contamination under article 8 on no milita
explosives. Wherever our material or components are, whatever is
used in or produced through them will not be used for that. But those
are separable from how our consent rights are exercised with respect to
reprocessing, retransfer, alteration in form and content.

Let me clarify this somewhat further, Mr. Chairman, because it is
a very complex area.

As you know, under current NRC regulations, if it were a primary
coolant pump, I understand this would be defined as equipment, in
effect, be defined as a reactor. Therefore it would carry with it consent
rights as would a full reactor, or, as we define it, equipment,

Senator GLENN. I think we should not get bogged down in a lengthy
discussion of minutige. It would be best to submit this to you for reply
in writing. We will then include that in the record. That will enable us
to move along more quickly this morning.

Ambassador Prcxerine. We would be happy to respond.

I'The information referred to appears in question 7 on p. 37.]

NO CEILING ON U.S, URANIUM IMPORTS

Senator Grexw. I understand that this agreement does not set: a
ceiling on the amount of uranium that the United States can import
or would export. Is this intended to serve as a precedent for other
agreements that you are negotiating under which the United Sts es
will be doing all of the exporting? If so, I am not sure that this i a
good precedent,

In the past we would set ceilings at a rather high level, but when rhe
ceiling was reached, the country involved would have to return to us.
We could use that occasion to discuss any outstanding nonprolifera-
tion issues and make sure that they were agreeing with us before we
raised the ceiling.

Is it your intent to abandon this approach ¢
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Ambassador ‘PicgeriNg. There are a number of comments that I
could make to try to put that into perspective for you.

To begin with, I think ceilings arose in large measure because as we
made agreements, we wished to be able to preserve our domestic capac-
ity to enrich. Certainly, we saw the ceilings as useful for planning
purposes in terms of things like enrichment sales. And, as you re-
marked also, it tended to bring countries back to us for renegotiation
at various times.

In Australia’s case, as we noted in the ACDA nonproliferation as-
sessment, there arose no need to address the question of the ceiling on
enrichment services as it is contained in most of our existing agree-
ments as Australia had no plans and has no plans for a nuclear power
program.

In other cases as well, ceilings have certainly proven to be awkward
and, we believe, unnecessary, either because the countries have no
plans at this stage or because their plans are in a state of flux or because
they would wish to insure that any ceiling cover at all of their prospec-
tive plans. s

Under these circumstances, we made a careful interagency review of
ceilings. While recognizing that there likely will be some exceptions, it
generally was concluded that high ceilings covering all prospective
plans really provided no firm basis for planning purposes, which en-
richment contracts now do provide for, and that pushing for low ceil-
ings would serve no useful purpose and would be likely to work against
our interest in undermining the reliability of the United States as a
supplie}r at a time when we are also seeking upgraded controls for such
a supply.

So, it has involved a sophisticated trade off. We do not expect many
of our future agreements to have ceilings for the reasons I have set out
for you.

TERM OF TREATY

Senator GLExy. What is the term of this treaty? Is it a 30-year
treaty ¢
Ambassador Prckering. Yes; 30 years.

POLITICAL CHANGES AND ITS EFFECT ON THE TREATY

Senator GLexN. A lot of things can happen during a 30-year period.
Governments can change, for example.

We know that Australia has a very strong Labor Party. If the
Labor Party came into power in Australia, might there be changes in
policy that could rather drastically alter how this agreement would
be administered, particularly as it relates to reciprocity.

This gets into a rather sensitive political international diplomatic
area. I am trying to be careful in what I say. Will this agreement only
work satisfactorily if we have a very pro-American Government in
power ? That would be bottom line.

Ambassador Pickerine. Steering away from the yawning elephant
trap of any comments on internal politics in Australia or elsewhere——

Senator GLENN. Your State Department background is coming
through in great form now. [ General laughter.]

* mbassador Prckerine. Let me just say that you have to look at this
agreement. in a sense, as a piece of authorizine legislation interna-
tionally. The actual obligations and the actual efforts take place under
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this or in terms of contracts. So, we clearly have another stage to go
through. This particular question of the supply of uranium, for ex-
ample, with all of the attendant controls, takes place under this au-
thorizing legislation, but is clearly subject to reexamination at the
time and under the circumstances under which that is actually
provided.

We believe that this is a good agreement. I think we all are satisfied
with our political relationships with Australia. We believe indeed that
it is an ideal or model country in terms of its application of nonpro-
liferation measures. We have every expectation and hope that this will
continue.

Nevertheless, as I said, we look at these agreements as authorizing
rather than being an absolute and final answer to all aspects of future
cooperation. We can continue to reexamine, as we provide for supply,
what is necessary. However, we would like to be a reliable supplier.
We would like to do this on a regular basis, particularly with good
partners such as Australie. I think that the agreement is a safe one
and a certain one in those circumstances. It appears to me, in eve
respect, to be entirely consonant with the law which, as you well
know, was worked out between the executive branch and the legisla-
tive branch with a great deal of care and which, I think, has tried
to look carefully and circumspectly at the future in the light of the
sort of point you have made.

Senator GLENN. I do not want anything I have said here this morn-
ing to intimate anything but the greatest of confidence and the closest
of relationship and appreciation for the long-term nature and close
working relationship that we have had with the Australians, We want
to continue that forever. But in 30-year treaties, we have to look at
a broad spectrum eventualities to see whether they will be just as
applicable, whatever might happen in either country. The Australians
could look at the United States through the eyes of the international
press and have their doubts about us as a reliable partner over a 30-
year period.

T would hope that we would continue to be as close to each other over
the long term as we have been in the past.

Ambassador PrckerinG. Senator, I appreciate your statement.

I do not know whether it is contamination or proportionality, but
I happen to be a graduate of an Australian university. [General

laughter. ]

FUTURE TRANSFERS OF SENSITIVE NUCLEAR TECHNOLOGY

Senator GLeENx. Article 8, paragraph 4, states:

Sensitive nuclear technology shall not be transferred under this agreement
unless specifically provided for by an amendment to this agreement or by a
separate agreement.

At the present time, the United States does not export such tech-
nologies to any nations., Changing this policy would be directly con-
tradictory to our present efforts to limit the spread of weapons and
usable materials throughout the world. For this reason any change in
our arrangement with Australia, or any other country, to permit such
exports would be a matter of considerable importance.

Would it be the intention of the Department of State, and is it the
understanding of Australia that any agreement to enter into such
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arrangements will be submitted to the Congress as though it were
a new agreement for cooperation, and thus subject to congressional
review under the terms of the Non-proliferation Treaty?
Ambassador Pickerine. Yes, Indeed, that is the reason why this
particular language is placed in the agreement, §

ACDA’S NONPROLIFERATION ASSESSMENT STATEMENT

Senator GLENN, ACDA has prepared a nonproliferation assessment
statement on this agreement in accordance with section 401 of the
Non-Proliferation Act. This section states that the nonproliferation
assessment statement is supposed to address the adequacy of the safe-
guards and other control mechanisms and the peaceful use assurances
contained in the agreement for cooperation,

The nonproliferation assessment statement in this case, however,
offers very little by way of analysis of safeguards effectiveness, and
seems only to make conclusory statements that, in view of ACDA, safe-
guards will be effective.

Given all of the new information that we have received regarding
TAEA safeguards, I am somewhat concerned about this limited discus-
sion of the subject. In this case, only two research reactors are found in
Australia, but in the next agreement that comes along, there may be
a very large nuclear program in another country. I do not believe a
cursory analysis of this kind would really meet the statutory intent in
such a case.

Does ACDA intend to limit its discussions in the future on safe-
guards to the kind that is presented here?

Ambassador Pickering. Let me make a general comment and then
ask Ambassador Van Doren to speak with respect to ACDA.,

The agreement itself in article 9 makes specific reference to the
TAEA standards for safeguards and leaves open, obviously, the oppor-
tunity that they may be revised. It has the agreement adhering in all
particulars to the current standards and any revision of those that is
agreed to by the two parties. I believe that this is the highest standard
of safeguards that we have achieved.

We all recognize, and we are working for improvements everywhere,
and the agreement leaves that open so that improved safeguards also
can apply by agreement of the parties.

Ambassador Vax Doren, Mr, Chairman, we will take into account
these concerns in future nuclear proliferation assessment statements.
As we looked at our statutory mandate, we thought that the prineipal
concern of the Congress was to examine the provisions with respect to
safeguards and to make sure that all of the provisions were tight
enough and provided a framework within which we could insure that
the safeguards would be adequately applied.

This has to do with the legal framework. With respect to our con-
tinuing monitoring of the improvement of safeguards, it is presup-
posed that we would do that. With respeet to taking second looks along
the way in the implementation of this agreement, the licensing process
and the subsequent arrangements provisions in the statute allow us to
continue to look at the adequacy of the safegnards along the way.

We thought, for a framework, the main consideration should be:
Are the legal rights there that the Congress wanted us to have in the
agreement ? We also looked at the background of this particular coun-
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try concerning which we did not think there was any serious sa feguards
problem because of the nature of the cooperation that has been carried
out so far,

In the future, that will be judged again when we look at individual
exports.

enator GLENN. Gentlemen, thank you,

We could go on with questions and hypothetical situations all day.
We will have additional questions to which we ask that you respond 1n
writing. We will keep the record open until we get your responses.
I would hope that we could get them back soon so that we can complete
our hearing record.

We have other witnesses today, Dr. Hendrie, Chairman of the Nu-
clear Regulatory Commission and Peter Bradford, Commissioner of
the Nuclear Regulatory Commission appear next.

If you gentlemen wish to remain at the witness table, you would be
welcome to stay.

I have no objection to it. What would be your preference ?

Ambassador PrckeriNg. Mr, Chairman, I would think at least one
of us might remain to answer any additional questions. I would like
to ask Commissioner Bradford and Chairman Hendrie take the table,
if that is agreeable to you.

Senator GLexN. Yes; I do want them to be our principal witnesses.
I just did not want to exclude anyone else who might be able to shed
further light on these very complex matters.

gentlemen, I thank you all very much for your appearance here
today.

Ambassador Pickerine. Thank you, Mr. Chairman.

Senator GLeN~. Mr. Hendrie, Mr. Bradford, we are glad to have you
with us again,

I apologize for our late start this morning, I know you have had to
wait. We apologize,

Do either of you have an opening statement to make this morning #
If you do have a statement, we will certainly welcome it at this time.
If not, we will get right on to our questions.

STATEMENT OF HON. JOSEPH HENDRIE, CHAIRMAN, NUCLEAR
REGULATORY COMMISSION, AND HON. PETER BRADFORD, COM-
MISSIONER, NUCLEAR REGULATORY COMMISSION

Mr. Hexprie. Mr. Chairman, I do not have a statement, but we are
i_r,lad to be here. I don’t know whether Commissioner Bradford would
ike to start out with a few remarks or not.

Mr. Brabroro. I just have a few remarks based on the letter we
have already sent you. I should indicate at the outset that while Com-
missioner Gilinsky and T have agreed in our comments in the letter
that we sent to the executive branch, T have not cleared these com-
ments with him, so they should be taken only as my own.

Senator GLexN. Very well.

Mr. Braororp. My concern is not with this particular agreement
nor with the workings of the proportionality approach as applied to
an NPT signatory nation with a strong nonproliferation record. That
is why T have concurred in his agreement. However, should the pro-
portionality approach be applied to a non-NPT country that was
inclined to take a less firm view of proliferation, while asserting its
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own legal rights to the fullest, a number of results could oceur in two
or three steps, involving U.S. material, that the United States would
not approve of in a single step.

For example, a U.S. export to a non-NPT signatory could be blended
with fuel from another country in a non-U.S. reactor. Although ir-
radiated by U.S. fuel, the non-U.S. segment of the reactor fuel could
be reexported to a third non-NPT country arguably free of safe-
guards, free of no explosive pledges, and free of the retransfer and
reprocessing assurances that we would require.

In short, in that third country it could be made into an explosive
with no violation of the Non-Proliferation Treaty or of the assurances
required by the Non-Proliferation Act of 1978.

his is only slightly more remote than the sequence of events that
caused the enactment of the NNPA, following the Indian explosion,
using material produced in a research reactor moderated in part with
U.S. heavy water,

If the congressional objection to the use of U.S. material to further
an explosive program is to be carried out, proportionality in this form
cannot be applied in an agreement for cooperation with a nation that
has not signed the Non-Proliferation Treaty. The signing of the Non-
Proliferation Treaty, I should add, is important here because it would
commit an exporting nation to apply safeguards with the resulting
pledge against nuclear explosive uses to its exports.

In response to a line of questioning this morning, the witnesses
stated correctly that the no explosives pledge of the cooperating coun-
try would app{v to the non-U.S. fuel produced in the non-U.S. reactor

in that country. This statement is correct, but only as long as the

non-U.S. fuel remains in the country with the agreement with the
United States. The concern that T am raising has to do with carry-
ing that sequence one step further, with the export of the non-U.S.
material to a third non-NPT signatory country.

Senator GLeny. We addressed that to some extent this morning,
as I think you are aware.

Mr. Braproro. Yes. I think your sequence stopped with the non-
U.S. fuel still remaining in the second country. The concern I am
raising is the possibility that it could then be reexported.

Senator GLENN. Yes. You are carrying that one step further. That
is a good point.

NRC'S ROLE IN ADMINISTERING U.8.-AUSTRALIAN AGREEMENT

Mr. Chairman, what would be the NRC’s role in administering the
United States-Australian agreement ? Will you be responsible for keep-
ing track of which uranium in the United States is of Australian
origin, for instance?

How would you verify, before issuing export licenses, whether
Australian origin uranium is involved ?

What will your role be in administering the whole agreement ?

Mr. Henorie. If they come up, we will deal with export and import
licenses for material or equipment going to or from Australia. T would
expect we also then have some consultation duties under some of the
retransfer possibilities that can occur, where the executive branch
would consult with us about some of those proposed steps.




23

We would not be in a direct implementation line, however, with

regard to this.
enator GLExy, Well, who will keep track of uranium of Austra-
lian origin in the United States? Will that be primarily your job?

Mr. Hexorre. I expect if there is material here we will have had to
license, we will make some attempt to keep track of it.

I think our primary source of information will be the executive
branch of the Government. The NRC is just not set up to, independ-
ently of the executive branch, verify all of these arrangements,

Senator GLENN. Is it yet understood who will do that kind of book-
keifin and tracking of these materials?

T %IENDRIE. I will have to turn to either Mr. Stoiber of the Coun-
sel’s office, who keeps track of international matters, or to the Inter-
national Programs people at the agencv for this answer.

I wonder if Commissioner Bradford knows? I do not.

Senator GrLexN. Commissioner Bradford !

Mr. Branrorn. As far as I know, it has not been worked out in any
detail. To the extent that we regulate facilities through which it might
move, we would not necessarily know the origin, but we would simply
know the precautions being taken at those facilities.

Senator GLenN. Is there anyone from the State Department here
who can comment on that?

Mr. Gumn. Senator, there has been extensive work between the
Department of Energy, the Department of State, and the Nuclear
Regulatory Commission staff over the past 18 months to 2 years on
instituting a tracking system. Years ago, with the Canadian assist-
ance, it was said that this should be tracked before it comes in under
existing agreements. They have instituted both the procedures and
the mechanisms which should identify a foreign origin material as it
moves through the system.,

Consequently, what I think Chairman Hendrie is saying is, when
it comes to us for an export, it should be combined under the Depart-
ment of Energy and Nuclear Regulatory Commission computer bases.
We should thus be able to be aware of the origin of this material, and
will take this into account as to what must be done.

RESPONSIBILITY FOR TRACKING FUEL

Senator Grexy. Somebody has to be responsible. We cannot say
simply that computer X has it on tape someplace. Either the State
Department or NRC or somebody else is charged with the responsi-
bility of keeping track of this fuel.

W{'lo is responsible ?

Mr. Gumin. I think the basic responsibility for notifying would
fall on the executive branch.

Senator GLexN. I am not talking abont just notifying. I am talking
about to whom I ean go to get a list of where the fuel is, who is re-
sponsible, what are the percentages, and so on. Somebody has to hawe

at responsibility or nobody will have it.

Now who has it ?

Mr. Gumin. That will indeed be in the nuclear material trackin~
system in this country.
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Senator GLeNN. He just gave you the responsibility. Do you under-
stand that you have it? [ General laughter.]

Mr. Goumin. T am not sure I can handle all of that, Senator.

Senator GLen~. Well, at the moment you have it.

Seriously, is it your understanding that the State Department will
be the agency keeping track of this?

Mr. Gumix. Senator, in one respect yes, and in another respect no.

The first respect is a country obviously would ask us for assurances
that it will be coming in under the agreement, In this case, it will be
the Department of State that proviﬁis the assurance. However, in
terms of tracking that material through our own system, there is a
material tracking system in the United States today, and what has
been changed is that the reporting requirements are in standard form
and now include the origin of materials moving through the system.
So there is a tracking kept of that material.

Senator GLexN. Who runs the tracking system ?

Mr. Gumix. T understand that this tracking system is a joint De-
partment of Energy-NRC tracking system.

Mr. Henprie. It 1s a computer based system.

Senator GLExN, Who is in charge of it ¢

Mr. Hexprie. We supply some finaneial suport for it and it is a
DOE installation and they supply the rest of the support. It is a
joint system to try to keep track of the material. Over the years we

ave had our ups and downs with it, I guess.

Senator GLENN. Let’s say that 2 years from now there is a shipment
of material in the United States which has been here for a while. Let’s
say I am having another hearing and want to get some background
information. Who do I call? Who is responsible for tracking this?
Somebody has to have that responsibility. T have not yet gotten an
answer to that question.

Maybe you are going to have to have a meeting to find out who has
the responsibility, but somebody has the prime responsibility. If not,
then we had better get somebody to have that prime responsibility.

Now who has it ?

Mr. Henprie. T think that, pretty clearly, it is the executive branch
of the Government, Senator. These are international agreements with
other countries, We have international trade. I think it would be a
little presumptuous of me to step forward on behalf of the NRC and
say that we are the agents of the U.S. Government in charge of this.

Senator Grexw. I would agree with you.

Does State agree with that, however?

Mr. Gunix. Yes, I would agree with that. I think the prime respon-
sibility will be with the executive branch on that.

Mr. Henprie. Senator, if you want to know where the material came
from or how much it is and so on, you might get just as speedy an
answer from us back from that same computer center as you would
from DOE. We would be glad to have the call, too.

Senator Grex~. Yes, but during our committee hearings and in
Senate floor debate yesterday on another matter we find very tangled
webs of authority in the Government. We are trying to straighten out
the tangles within the bureaucracy.

I don’t want to make a big, philosophical statement today. I made
one lasting about an hour on the Senate floor yesterday, during the
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debate on the Energy Mobilization Board. What is happening is a
splitting of authority from and an emasculation of what little author-
ity the Department of Energy has had to get things done. At present,
we are not giving the authority to the proper parties to see that jobs
get done.

I don’t want to prolong our hearing this morning with another
hour’s speech on that particular subject. But I think we would be
well advised to straighten out some of the lines of authority so that we
do not have one bureaucracy replacing another bureaucracy because
the first was not able to do the job it was supposed to because we did
not give it enough authority to do it.

I am trying to find out this morning just who has the authority so
that we will know where to go in the future.

In your letter to the President, you stated that it would have been
desirable to have had more detail in the agreement on safeguards with
Australia. What specifically did you have in mind ¢ Were you refer-
ring to TAEA safeguards implementation ?

Mr. Hexprie, Yes, and to the Australian state system of accountin
and control, which is under the TAEA system, a part of the overal
package. I think an expression of our interest in having more detailed
information of that kind, more provisions in the agreement which
would allow more detailed information of that kind to be available
to us, reflects not any reluctance about the Australian agreement but,
rather, the NRC’s continuing difficulties and, in some cases, frustra-
tions with having to operate on the basis of less than totally satisfac-
tory information bases in some of these export actions.

So, as we go down the line, we continue to press the executive branch
to improve the information flow and prompt them in these directions
on most all occasions. This was one.

Senator GLENN. Mr. Spector of our staff has a question to ask of
you.

Mr, Seecror. Thank you, Mr, Chairman.

Did the Nuclear Regulatory Commission have specific language that
it [:mposed for inclusion in the agreement ?

Mr. Hexprie, Not that T know of. But let me ask if anyone else does.

[ Pause.]

Mr. Henorie [continuing]. It was not that we felt the agreement
was in any sense defective in that we had language we wanted to see
used to correct it. Rather, it was a reflection of a general pressure that
we tried to keep up to improve the information situation.

I think the operative language in our paragraph here is really the
hope that the executive branch will seek such language in negotiating
new or amended agreements with other countries.

Mr. Seector. Was the Commission unanimous in this position

Mr. Hexprie. Yes.

This was a letter in which everybody managed to get his views
separately identified. That paragraph reflects the unanimous view—
the first two paragraphs reflect the unanimous statement of the
Commission.

Senator Grex~. Let me get back momentarily to our previous ques-
tion about tracking uranium of Australian origin in this country.

Mr. Guhin, let me have your attention on this, please.

I would like to have a letter, for our record, clearly stating who has
authority for such tracking so that the matter will not be left in any
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doubt and so that you will not be put on the spot here with your state-
ment that the authority will be in the State Department.

If we could have a letter, spelling out clearly who has the authority,
I would very much appreciate it. I don’t care if you include the con-
tributors to it, but somebody has to be responsible, and I want to have
just who it is clearly defined.

Mr. Gumin. Yes, Mr. Chairman, we would be happy to oblige.

[The information referred to follows:]

TRACKING FOREIGN-ORIGIN MATERIAL

[Supplied by Department of State]

The United States-Australia peaceful nuclear cooperation agreement incorpo-
rates a national undertaking for tracking Australian-origin material. Responsi-
bility for fulfilling this tracking undertaking resides with two agencies in the
following respects: the Nuclear Regulatory Commission is responsible for the
tracking of foreign-origin material in the licensed sector, and the Department of
Eufﬁgy is responsible for tracking such material when it is present in a DOE
facility.

As noted during the October 5 hearing, the Departments of State and Energy
and the NRC have worked closely to ensure establishment of a tracking system
to enable fulfillment of this undertaking. The data on foreign-origin material
will be entered into a single computer-based information system maintained by
the Department of Energy and contributed to by the NRC.

Senator GLexy. NRC’s letter to the President does not comment on
how our bilateral safeguard rights in this agreement stack up against
those in previous agreements.

What is your view on this? Is the new agreement better or worse?
In what direction are we moving?

Mr. Henprre. It seems to me that they are comparable. I listened

to the discussion you had a little earlier with Mr. ickerinF. I guess
18

they are stated in a little bit different way here than they have been
in some other agreements, But I think they are pretty decent here.

Senator GLeEx~. I would gather from your reply that you are rather
lukewarm on the whole thing.

Mr. Hexorie. Well, T would guess not quite lukewarm, Senator.

Senator GLENN. Above or below ?

Mr. Hexprie. Among the assorted responsibilities of the Nuclear
Regulatory Commission and the chairman thereof, while I hold the
export responsibilities in high regard as an important responsibility,
there have been a number of other matters connected with our domestic
responsibilities which have seemed to me a good deal more urgent over
the past months and likely to be a good deal more urgent over the com-
ing months. I must say that the Australian agreement came along and
staff had a look at it and I simply have not spent a great deal of time
thinking about it.

It seemed to me that the staff recommendations touched on some of
these points.

The Commission negotiated among its members a letter which al-
lowed the various shadings of point of view to come out. I must say
that I have not devoted a great deal of time to the matter in the last
6 months.

Senator GLENN. There has certainly been a priority on your time
oln some of the domestic problems in the industry. We are aware of
that.
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But I would certainly want to have any NRC comments on problems
with the new agreement, because NRC will be charged with much of
its execution. I?NRC has some unhappiness or areas of concern, you
had sure better come out with them and come out soon, before we
app}fove the agreement. If not we may do something you do not agree
with.

Mr. Hexorie. I totally agree with that, Senator. I must say that,
for myself, I have no reservations about the agreement, But my com-
ment was just to provide the caveat that I must say I have been think-
inglargely about other things.

enator GLExN. Yes, I know. But meanwhile, the world goes on.
Mr. Hexprie. Yes, it does indeed.

AREAS OF CONCERN OVER AGREEMENT

Senator Grex~. Commissioner Bradford, do you have any com-
ments? Do you have any particular areas of concern about the
agreement?

Mr. Brapror. I indicated one this morning, and also Commissioner
Gilinsky and I, in our letter to the executive branch indicated a variant
of that concern. Also, at the end of the letter I touched on the question
of cooperation in environmental matters.

Let me say with regard to the question of comparative safeguards
that I have not done that analysis and I think the best thing we could
do would be to have our staff take a look at that question and supply
you within a few days with any concerns that we have.

Senator GLeNN. But I thought we already had that. We have the let-
ter of June 8 from the Nuclear Regulatory Commission addressed to

the President, going along completeT y with the treaty, with some reser-

vations expressed therein. .
I would ask that this letter be made a part of the record at this point.

[The letter referred to follows:]

JUNE 8, 1979.

The PRESIDENT,
The White House,
Washington, D.C.

DeAr Mg, PREsIDENT : The Nuclear Regulatory Commission concurs in the pro-
posed Agreement for Cooperation with Australia and the proposed “Agreed Min-
ute” accompanying the Agreement as forwarded to the Commission by the Depart-
ment of State on April 23, 1979.

The Commission believes, however, that it would have been desirable to include
more specific language in the Agreement concerning the provision of information
concerning safeguards implementation and the Australian state system of ae-
counting and control, and hopes that the Executive Branch will seek such lan-
guage in negotiating new or amended agreements with other countries.

Commissioner Kennedy notes that in his view it is inappropriate for the Com-
mission to insert itself, directly or indirectly, into the process of negotiating
Agreements for Cooperation. Negotiation is the responsibility of the Secretary of
State acting on behalf of the President, with the assistance and concurrence of the
Secretary of Energy and the Director of the Arms Control and Disarmament
Agency. The Commission’s statutory role is one of consultation, not concur-
rence in the negotiated agreement. Thus, it should comprise views as to whether
the agreement in question includes those provisions specifically required by the
Nueclear Non-Proliferation Aet which affect matters requiring specific Commission
decisions under the NNPA. As to the agreement with Australia, the Commission
has made that affirmative determination by concurring in the proposed agreement.
The inclusion of such matters as more specific language on safeguard implementa-
tion, not specifically required by the Nuclear Non-Proliferation Act, are properly
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matters for decision by the Executive Branch Agencies within the roles assigned
them by the NNPA.

Commissioners Gilinsky and Bradford have the following comment on that pro-
vision of the agreed minute which sets forth the parties’ rights with respect to
storage and retransfer (Article 5), reprocessing and enrichment (Article 6), and
physical security (Article 7).

With regard to the foregoing rights, the agreed minute stipulates that they
shall be applied to a fraction of plutonium produced in a foreign reactor, that
fraction being determined by the ratio of U.S-supplied uranium fuel (used in
the production of plutonium) to the total amount of uranium fuel so used in the
foreign reactor.

The so-called “proportionality” approach contrasts with the way the parties’
rights would be applied under the other articles of the Agreement which imple-
ment Section 123(a) of the Atomic Energy Act. In the latter cases, the so-
called “contamination” approach would be applied. Under this approach, relevant
U.S. controls would apply to ell the plutonium produced when any U.S. uranium
is used with foreign uranium in a foreign facility. This approach takes account of
the fact that if any U.S. fuel is used in a reactor core, it will contribute to every
kilogram of produced plutonium.

It is unclear whether the proportionality approach in the proposed Agreement
is fully consistent with the intent of the Atomic Energy Act, specifically those
provisions of Section 123(a) which require guarantees governing “all special
nuclear material used in or produced through” materials and equipment frans-
ferred from the U.S. Applying this prineiple to the retransfer and reprocessing
articles is particularly troublesome since the U.S. might not even have reproc-
essing control over U.S.-supplied spent fuel assemblies if the other party chose
to give U.8. reprocessing control over an equivalent number of other fuel assem-
blies. Additionally, if produced plutonium is permitted to be retransferred and
reprocessed without prior U.S. approval (which requires non-explosive and safe-
guards assurances), the U.S. may no longer have assurances that plutonium pro-
duced from U.S. material will not be nsed for explosive purposes.

In the case of Australia, the concerns we express are largely academie, Aus-
tralia is an acknowledged leader in worldwide non-proliferation efforts and has
no immediate plans for nuclear power reactors or reprocessing. Nevertheless, the
precedential importance of this first Agreement for Cooperation under the NNPA
is considerable. The potential implications of the proportionality approach for
parties with less firm non-protiferation principles than Anstralia shonld receive
close examination—in particular as there is appa rently no expression of Congres-
sional intent on the subject either in the legislative history of the Atomic Energy
Act of 1954 or the Nuclear Non-Proliferation Act of 1978,

This proportionality provision is an uncomfortable reminder of past concerns
about the production of bomb-grade plutonium from U.S. material which first
arose in a different context some years ago: the provision to India of heavy water
used in developing its nuclear explosive device. In that instance, it was argued
that since U.S.-supplied heavy water was only an unidentifiable part of India's
inventory, no effective U.8. controls existed.

Commissioner Ahearne has the following comments on the argument that the
17.8. might not even have reprocessing control over U.S. supplied spent fuel as-
semblies if the other party chose to give U.S, reprocessing control over an equiv-
alent number of other fuel assemblies as a result of the proportionality theory.

Firat, he agrees the concerns are largely academic. In light of Australia’s cur-
rent nuclear power program and its outstanding non-proliferation efforts, there
is neither a practical question, nor a real problem. However, as theoretical
matter, acceptance of the proportionality theory does not require the United
States to lose reprocessing control over U.S. supplied spent fuel assemblies.

There are two potential bases under the Agreement for Cooperation for U.S.
control over spent fuel assemblies: first, they may contain U.8. material, and
second, they may contain special nuclear material “produced through the use
of" U.8. material.

*roportionality is directed towards the second basis. If half of a reactor
core consists of U.S. fuel assemblies and half consists of other fuel assemblies,
the U.S. will assert control over only half of the resulting spent fuel assemblies
even though arguably all of it could be subject to U.S. control as containing
special nuclear material produced through the use of U.S. supplied material.

However, acceptance of the proportionality theory does not require a change

in the right to control U.S. material. A typical fresh fuel assembly contains
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source and special nuclear material. During use in the reactor, less than 10 per-
cent of the original material is “burned up” producing other material.

Thus, as a theoretical matter we could still require control over U.S. supplied
spent fuel assemblies since they would consist largely of the original U.S. sup-
plied material. The main impact of the proportionality theory is we would not
have control over other assemblies from a core if the U.S. assemblies are desig-
nated as the appropriate proportion of “produced” material.

Consequently, Commissioner Ahearne does not share Commissioners Gilinsky
and Bradford's concern that proportionality causes a loss of control over U.S.
supplied material, although he agrees close examination of the proportionality
issue is appropriate.

Commissioner Bradford has the following comment on the implementation
of Section 407 of the NNPA.

Section 407 requires the President to endeavor to provide in all new agree-
ments provisions for cooperation between the parties in protecting the environ-
ment from adverse impacts from peaceful nuclear activities. The only attempt
to fulfill this requirement is a general statement that the parties *“will con-
tinue to engage actively in international cooperation or international environ-
mental considerations relevant to peaceful nuclear activities.” This perfunctory
language does not seem to be in keeping with the spirit behind Section 407.
In future agreements, he would hope that a more comprehensive provision could
be negotiated.

Sincerely,
JosEpH M. HENDRIE.

Senator GrLex~. Do either of you gentlemen or do the other Com-
missioners have reservations in addition to those that were expressed
in that letter of June 8 to the President ?

Mr. Brabrorp. There are none that 1T have. What I am saying is
that I have not done a r:lpe{'iﬁ{r comparison of the safeguards in this

agreement with previous bilateral safeguards rights along the line that
you were questioning this morning.

If you would like to have an NRC analysis of that, rather than give
you one off the top of my head, I am willing to supply it for the record.

Senator Grens. That is very important because I have been taking
as gospel the letter to the President as NRC’s signoff on this matter.
I would appreciate receiving the additional document.

I thought the hearings this morning, as far as NRC was concerned,
were a rather pro forma procedure to put your stamp of approval on
this agreement in addition to the letter.

However, I gather that there is a little reluctance on the part of both
of you gentlemen to do that. Is that correct.?

Mr. Hexprie. No, Senator, certainly not on my part. What you de-
tected as a lack of enthusiasm was derived more from lack of attention
to the matter on my part due to the press of other matters than lack of
confidence in the agreement. No.

For me the letter represents a full statement of the issue.

Senator GLENN. Let me be very blunt about this because we will
keep the record open for a week or so.

When you gentlemen return to the NRC, I would counsel you very
strongly to get together with your staffs and whoever is going to work
on this issue for you. If you have any objections or concerns whatso-
ever, we would wish to be so informed. We will keep this record open
for 2 weeks. If you wish to make any comments or if there is anything
at all with which you disagree or if you have any views in addition to
those expressed in your letter of June 8, please get them to us because
you are signing off on this agreement. Your signing off on it is a very
important part of our procedure. I do not want to put this agreement
through without your giving us your very heart-felt approval of it.
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Your letter spelled out some concerns and we have taken those into
consideration, 1f there is anything additional, please speak now or
forever hold your peace. I guess that would be my admonition,

Mr. Hexprie. We will indeed get to you within the 2 weeks, Senator.
That is a very generous time period and we appreciate it.

[ The information referred to follows:]

U.8, NUCLEAR REGULATORY COMMISSION,
Washington, D.C., October 23, 1979,
Hon, JoHN GLENN,
U.8. Senate,
Washington, D.C.

DeAr SENATOR GLENN : During Commissioner Bradford’'s and my appearance
at the Senate Foreign Relations Committee's October 5 hearing, you requested
the Commission to re-examine the text of the proposed U.S.-Australia Agreement
for Cooperation to determine whether my June 8, 1979 letter to the President on
the proposed Agreement continues to reflect the NRC position.

On the basis of this re-examination, I would like to reiterate Commission
concurrence in the proposed Agreement. However, during your hearing, you
requested further comment on the question of whether the Agreement’s provision
dealing with U.S. “fall-back” safeguards is sufficiently stringent. Our conclusion
is as it was when we provided our comments to the President on June 8 that
the provision is sufficiently stringent for purposes of our Agreement with
Australia.

The proposed Agreement requires the parties to enter immediately into new
safeguards arrangements, if those provided for by the Australia-TAEA Agree-
ment of 1974 are not and will not be applied. The net effect of this provision
is generally consistent with certain of our existing agreements for cooperation.
One notable exception, however, is our agreement with Japan, the counterpart
article of which triggers U.S. fall-back safeguards rights upon determination
that TAEA safeguards acceptable to the U.8. are not being applied.

One might argue, therefore, that if the Japanese langunage is the standard
against which others are to be measured on this point, the Australian Agree-
ment falls short, in that the notion of “acceptability” to the U.S, is, at a minimum,
diluted.

In response to this argument, proponents of the language in the Australian
Agreement would point to the detailed provisions of the Australia-TAEA Agree-
ment and assert that serious problems of non-implementation, e.g., with respect
to material control and accounting, scope of inspections, inventory and design
information, ete., could be used by the U.S. as a basis for insisting on new
safeguards arrangements. They would also maintain that the proposed U.S.-
Australia Agreement represents an improvement over current agreements in
that framework of such new arrangements, i.e., conformance “with agency safe-
guards prineinles and procedures.” etc., is specifically provided for.

I noted earlier that the Commission eontinues to concur in the proposed Agree-
ment with Australia, notwithstanding deficiencies perceived by certain Com-
missioners with regard to those matters addressed in my June 8 letter to the
President (and in related Congressional testimony) and the adequacy of the
language dealing with fall-back safeguards rights. In no small measure, this
unanimous position reflects Australia's acknowledged non-proliferation creden-
tials. It is not possible to forecast whether, in the case of another agreement in-
volving a nation whose credentials are less impeceable than those of Australia,
our position would be the same. At this juncture, I ean assure yon that we will
consider each future proposed Agreement on its merits and forward our recom-
mendations to the President.

Commissioner Bradford notes that unlike prior agreements, the Australian
Agreement for Cooperation does not give the United States the automatic right
to impose bilateral safeguards if TAEA safeguards are not acceptable or are not
applied. Instead, it calls for the parties to enter into arrangements conforming
to TAEA safeguards principles and procedures and providing equivalent assur-
ance. He also notes that the newer Agreements for Cooperation, signed before
the NNPA, provided to the U.S. the right to impose bilateral safegnards if the
IAEA safeguards were no longer satisfactory to the U.S. The clearest example
of this right is the U.S.-Japan Agreement which would permit the U.S. to im-
pose bilateral safeguards upon a determination that IAEA safeguards acceptable
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to the U.S. are not being applied. The Australian Agreement for Cooperation, on
the other hand, would permit safeguards arrangements other than TAEA safe-
guards only if safeguards are not applied. This standard in the Australian Agree-
ment is generally equivalent to the older Agreements for Cooperation negotiated
before the NNPA.

He feels that the rights of the parties must be set forth with sufficient clarity
to avoid misunderstandings on this important issue. Accordingly, he would sug-
gest that the safegnards provision unambiguously provide the U.S. right to im-
pose bilateral safeguards in the event that it determines that TJAEA safeguards
are no longer acceptable. The nature of these bilateral safeguards should also
be clearly set forth.

I hope that you will find these comments useful in connection with the Com-
mittee's consideration of the proposed Australian Agreement.

Sincerely,
JosepE M. HENDRIE.

SAFEGUARDS EFFECTIVENESS CONSIDERED IN EXPORT LICENSING

Senator Grexy. ACDA’s assessment states that safeguards effec-
tiveness is adequately considered in the export licensing process. Does
NRC agree with this view? Where in the export licensing process is
safeguard effectiveness considered ?

Mr. Hexprie. In the sense that we try to keep track with whatever
the executive branch is able to tell us about the effectiveness of safe-

uards from all standpoints, in terms of the formal details of where
it is considered, we have some differences of opinion on the Commis-
sion. My own view is that it comes in in determining that an export
is not inimical to the interests of the United States. Some of my col-
leagues, and Mr. Bradford may be among them, would include it
under criterion one, I believe.

As T indicated to some extent earlier, we continue to have a certain
amount of difficulty with the question of how independently and how
fully we could deal with the question of adequacy of safeguards in a
system in which, for what I think are very good reasons, to get into
national agreements we have allowed a large degree of confidentiality
about the details of how those safeguards are implemented.

So, we do the best we ean, and I guess I would be unable to assure
you that I am 100 percent confident that all possible measures are
being taken in the best possible ways.

On the other hand, I think, from everything I know, that they are
reasonably good, and we try to encourage them to be better. We tr
to aid the State Department and DOE in their efforts to help TAE:
along. I think they are adequate as a basis for licensing at the present
time.

Senator GrLex~. I believe there is a letter coming to us from you
spelling out once again the lines of authority on who has the respon-
sibility in this area. Is that correct?

I believe it deals with whether you are getting sufficient information
from the State Department and other sources to allow you to perform
the function with which you are charged with regard to TAEA. Will
that letter be forthcoming shortly #

Mr. Hexorie. I would hope so, Senator. The answer is circulating
among the Commissioners at the moment. As a matter of fact, my
understanding is that Commissioner Bradford and I have already
signed off and we still have a colleague to go. Then you will have an
answer directly.

Senator GLexN. Can you give us a date by which we can expect to
have that letter?
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Mr, Braprorp. This is the first I have realized that you did not yet
have it.

Mr., Hexprie. My goodness, giving dates on release times for con-
gressional correspondence may be the most difficult challenge you could
put to me, Mr. Chairman. But I would hope that we could have it to
you in 1 week.

Senator GLex~. Thank you. We will look forward to receiving it
within 1 week. We will start making phone calls if we don’t have it
within that week.

[ The information referred to is classified and in committee files. ]

Once again, we are trying to line up the lines of authority so that
we know what we are doing in this field. We do not want to have mul-
tiple authorities with no one designated as the primarily responsible
party. The object of many hearings on Capitol Hill these days is to
straighten out the bureaucracy. That is what we are trying to do in
this case. So, we would appreciate receiving that letter as soon as
possible.

Senator Javits, do you have any questions?

Senator Javrrs. Thank you, Mr. Chairman.

I hurried over here because I recognize this as the first of the agree-
ments renegotiated in light of the bill sponsored by two of our col-
leagues from another committee—Senators Glenn and Percy. I thought
it was such a monumental job and so eritical that T wanted to be a
party to its first consideration, and I wanted to assist in any way that
I could in the excellent precedent which I hope will be set through this
consideration and experience. I would express what I know would be
the gratitude of other members to Senator Glenn and Senator Percy
forkmuh-rtaking such a highly critical responsibility as a specialized
task.

Senator GLENN. Senator Javits, thank you very much for your com-
ments and for your support in this area. I know that you, too, have
worked many hours on this very problem.

When we started out this morning we were discussing the two-
pronged a‘)prmu-h on nuclear matters. We are trying to get SALT
for control of existing weapons. By the other means, which we are
addressing this morning, at least in part, we are trying to control
the spead of nuclear weapons around the world while we get control
of the larger existing problem. :

Mr. Bradford, you state that the language in the minutes accom-
panying the agreement regarding cooperating in the protection of the
mternational environment is perfunctory and not in keeping with the
spirit of section 407 of the Non-Proliferation Act. What language
would vou have preferred?

Mr. Braprorn. Well, T have not undertaken a drafting effort, Sen-
ator. But it seems to me—and this is clearer in the wake of the Three
Mile Tsland incident than it was before—that the whole area of inter-
national cooperation on nuclear safety and nuclear environmental mat-
ters is going to need an increasing amount of attention. It, for example,
should be an active obligation on countries engaged in nuclear co-
{Imm'at ion that there be a full and complete sharing of reactor safety
data.

_ Senator GLENN. I want to interrupt, here, to be sure to mention that
Senator Percy was sorry he could not be here. He is trying to take
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care of things this morning on an even higher plane than the rest of
us. He is in Chicago with the Pope and could not be here this morning.
Maybe his efforts at nuclear nonproliferation in Chicago will get
more results this morning than our own.

Senator Javrrs. He is appealing to a higher authority.

Senator GLex~. Yes, he is. [General laughter.]

TRANSFERS OF SPECIAL NUCLEAR MATERIAL

I have just a few more questions, gentlemen.

On page 9 of the printed text of the agreement, in article 4, para-
graph 3, we allow transfers of special nuclear material, HEU or plu-
tonium, if the parties agree that such transfers would be “technically
and economically justified” or “justified for the development and dem-
onstration of reactor fuel cycles to meet energy security and non-
proliferation objectives.”

This could be interpreted as setting up grounds for possible ap-
proval of reprocessing and transfers of plutonium that could have
great repercussions on our nonproliferation policy if applied across
the board to all countries.

There has been no review of these criteria by the Congress or the
NRC in a general context. Would you agree that this provision should
not be considered precedential until such a review oceurs?

Mr, Hexprie. I must say for myself, Senator, that T do not find it
to be a very unusual or upsetting sort of provision. There is the gen-
eral cooperation between most of the Western powers who have major
programs in things like fuel research and related matters. As a matter
of fact, some of the NRC’s safety research work, some of the more
valuable stuff in terms of fuel behavior in extreme conditions, is going
on in the Halden Research Reactor in Norway. We have occasion then
to send back and forth fuel pins and then get the irradiated pin
capsules back so that the examinations can go on in our laboratories,
and so on.

As T read it, it is that sort of activity between the two countries
that would be contemplated by this paragraph. I think it is useful in
the agreement to recognize that in addition to what one might call the
bulk commercial traffic in reactor fuels, there are also these specialized
exchanges which involve typically rather small amounts of material
that are very valuable for everybody’s uses.

It isn’t all that long ago that we were trying to make it easier to
get some of the analysis samples or the plutonium to allow those to
move more easily back and forth to help our overall accounting and
non(iroli.femtion goals. That is not quite what this is about, of course,
but I think it is a perfectly l'eusonatle sort of provision.

Senator GLENN. Len Weiss, who has been deeply involved in this
issue, has a question to ask, gentlemen.

Mr. Werss, Thank you, Mr. Chairman.

I would like to ask Mr. Bradford if he has anything to say on that
point.

Mr. Braororp. I think T would urge that you get a clear idea of
what technical and economic justification might consist of.

Senator GLeNN. If there are no further questions, gentlemen, let me
say that we thank you very much. We have asked that several docu-
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ments to be submitted for the record. We would appreciate those
being submitted as rapidly as possible.

As T have indicated a couple of times this morning, we feel that
these hearings were very, very important because this agreement sets
a precedent for renegotiation with many nations. Whether we do this
properly from the beginning, starting out as we are now, and whether
we cover all bases may well determine a good portion of our nuclear
nonproliferation policy for many, many years down the road.

So, T think it is important that we examine this first agreement and
try to get as many problems worked out as possible.

fr. Hendrie, I would hope that you and the Nuclear Regulatory
Commission, if you harbor any doubts about any part of this agree-
ment and how it will be administered or how workable it will be, get
those thoughts to us at the earliest possible date. I do not think that
there is any doubt at this point, unless we have serious objections, that
we will approve this agreement. It would be precedent setting as we
have mentioned several times this morning. It may have an impact
on us for many, many decades.

Mr. Henprie. Yes, sir. We understand that. We will indeed get the
information to you if there are any further thoughts or comments
people would like to make.

Senator Grexx~. Thank you all very, very much.

This hearing is adjourned, subject to the call of the Chair.

[ Whereupon, at 12 p.m., the committee adjourned, subject to the call
of the Chair.]

[Additional questions and answers follows.]

AMBASSADOR CHARLES VAN DOREN'S ANSWERS TO ADDITIONAL QUESTIONS
SUBMITTED BY SENATOR JOHN GLENN

Question 1. At page 20 of the transeript, you agree with my characterization
that the bilateral U.S. safeguards right in the U.8.-Austria agreement of 1974 Is
stronger than in the renegotiated Australia agreement. Why has the U.8. accepted
a lesser right in this latter agreement?

Answer. The existing agreement for cooperation with Australia does not con-
tain a provision of the same type as our agreement with Austria regarding
bilateral U.S. safeguards rights, One of the principal issues in the negotiation
of that earlier agreement was the unwillingness of the Australians to incor-
porate provisions that they believed would signal a lack of confidence in the
TAEA, which had been given the safeguards task by the NPT. In the renegotia-
tion leading to the recently signed agreement, this remained one of the prin-
cipal issues, and the fact that the safeguards were reciprocal was also a factor.
While the way in which it is resolved is not recommended for all fnture cases,
it did not strike us as a fatal defect in the case of Australia.

Question 2, 1Is it the view of ACDA that the approach to U.S. bilateral safe-
guards rights in the U.S.-Australia agreement should not be followed in other
renegotiated U.S. agreements?

Answer. Yes, as a general rule. It is our understanding that most of the other
agreements currently under negotiation do not follow exactly this pattern.

Question 3. ACDA has stated it intends to expand its discussion of safeguards
adequacy in future Nuclear Proliferation Assessment Statements, In what
respects, specifically, will this be done?

Answer. This will vary with respect to the nature and scope of the existing
nuclear program in the cooperating country and of the cooperation contemplated.
Thus, for example, if the country has no existing nuclear activities, it could not
be expected to have an existing state system of accounting and control. In other
cases we will attempt to give a fuller explanation of the basis for our conclusions,

Question 4. In the Nuclear Proliferation Assessment Statement, ACDA says
that licensing procedures under the Atomic Energy Act are “adequate to
ensure . . . exports will be made only if the United States is satisfled with the
adequacy of safeguards and other control mechanisms."”
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At what stage in the export licensing process is safeguards adequacy analyzed
now? Isn’'t this subject a matter of dispute between the NRC and the Executive
Branch agencies, with the Executive Branch stating that safeguards adequacy
is not to be part of the licensing process?

Does the Administration now concur with the notion that safeguards adequacy
must be considered before export licenses can be issued?

Answer. The Executive Branch review of each license application provides an
opportunity to examine the safeguards situation and to consider the adequacy
of the safeguards coverage that will be applied to the particular transaction
being licensed. In arriving at such judgments, the Executive Branch considers
a variety of factors including the nature of the export, the scope of the recipient’s
program, the recipient’s position on international safeguards, information that
relates to evaluating the effectiveness of TAEA safeguards on a generic basis,
and other data relevant to the particular license in question. We believe that this
is an important supplement to any initial general judgment, such as in the Nu-
clear Proliferation Assessment Statement, as to the adequacy of safeguards provi-
sions that will be applied to the full range of activities that may occur under
the authority of an agreement for cooperation.

The IAEA was designated in the NPT and by our trilateral safeguards agree-
ments to perform the safeguards function. Assessing the adequacy of IAEA safe-
guards in the licensing process does not require a duplication of IAEA effort
by the United States nor does it necessitate disclosure by the IAEA informa-
tion protected by the IAEA Statute. Such actions would be unacceptable to our
trading partners and would tend to undermine the IAEA safeguards system.
We believe that our intimate familiarity with the TAFA and its activities, as
well as increased critical examination by the JAEA Board of Governors of safe-
guards implementation, enables us to make this assessment without such dupli-
cation of effort, and without seeking from the IAEA the disclosure of proprie-
tary or other properly privileged information, the compromise of which would
lessen the future ability of the IAEA to obtain the necessary cooperation from
those nations in which it undertakes safeguards.

Hox THoMAS R. PICKERING'S RESPONSES TO ADDITIONAL QUESTIONS FOR THE
RECORD

Question 1. Is it the intention of the Department of State to use the approach
for applying bilateral safeguards found in the U.S.-Australia agreement in
other renegotiated agreements? Has it been used in the agreements initialed
with Morocco and Norway

Answer. The Department anticipates that the language found in paragraph 3
of article 9 of the agreement with Australia will generally serve as a model for
other negotiations. As noted in the testimony of October 5, this paragraph clearly
sets forth certain obligations of the parties, in the event either of them becomes
aware that the TAEA is not or will not be applying safeguards in accordance
with the appropriate safeguards agreement.

However, as also noted, there may be variations to reflect particular situations
in the accompanying agreed minute. In this regard, because of the reciprocal
nature of the falllack safeguards rieh s set forth in the agreement with Australia,
the agreed minute provides simply that any safeguards arrangements pursuant
to paragraph 3 of article 9 shall include certain characteristics as enumerated
in that minute,

Since the Department further anticipates that reciprocal fallback safeguards
rights will not become the norm in the renegotiation of agreements, and are
expected to be incorporated in only a few agreements, other agreements gen-
erally are expected to incorporate a more explicit reference to United States
bilateral safegnards rights. This is, for example, the case in the agreements
which have been initialed with Norway, Morocco, and Indonesia.

Question 2. Under the provisions of the U.S.-Australia agreement concerning
tl_le application of bilateral U.S. safeguards., would the United States have the
right to apply such safeguards if it determined that, notwithstanding the fact
that the TAEA were applying its safeguards “in accordance with the appropriate

. agreement”, those safeguards were ineffective as a practical matter, for example,
because of repeated equipment failure, measurement uncertainties, or too in-
frequent inspections or inventories?

Answer, The United States believes that the agreement between Australia and
the TAEA for the application of safeguards in connection with the NPT, signed
on July 10, 1974, provides for the application of effective safeguards. In light
of the current and prospective nature of United States cooperation, it is diffieult
at best to see how all the terms and objectives of that safeguards agreement
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could be met and safeguards still be ineffective. The examples postulated above,
if determined to have a significant effect on safeguards, would result in cir-
cumstances that were inconsistent with the terms and objectives of the safe-
guards agreement. It would be on this basis that action under the U.S.-
Australia agreement would be taken.

As noted in the testimony of October 5, ineffective application of safeguards
would almost certainly be the result of safeguards not being applied strictly in
accordance with the terms and objectives of the safeguards agreement. Under
these circumstances, the United States would clearly have the right and obliga-
tion to bring these circumstances to the attention of the cooperating party and,
in this way, “trigger” paragraph 8 of article 9. This has been made clear to
countries with which we are negotiating agreements. Further, in such a situa-
tion, we would no doubt need to consult with the IAEA,

Question 3, At page 24, Mr. Guhin described how the proportionality prineiple
would be applied at a fuel fabrication facility noting that “at the end of (the)
process, if 30 percent of the (input) material were of Australian origin, (the
operator) will come out with 380 percent Australian origin material as well.”

If not, how long would it be before some of the output from the facility were
t&ggt}*d as “Australian” or “non-Australian”: is this done weekly, monthly, or
yearly?

Answer. Mr. Guhin's statement referred not fo how the “proportionality prin-
ciple” set forth in the agreed minute would apply, as this is not applicable
to the example discussed, but rather to how the accounting and Ia-
belling system would work in praetice in situations, like fuel fabrication plants,
where material of various orgins ma ¥ be mixed in the process, While we have yet
to develop some of the details of the tracking and labelling of foreign material,
it is our intention that labels wounld be applied as such material moves throughout
the system, including to Australian uranium supplied for enrichment. It is an-
ticipated that all output material from a plant would be labelled as it emerges
from the plant.

Finally, as noted in the October 5 testimony, the United States expects other
countries to follow the same kind of procedures with respect to material supplied
from this country.

Question 4. At page 26, you discuss a rule of reason for accounting for U.S.-
origin material under the proportionality approach. How has this practice been
implemented at existing reprocessing plants in France and the United Kingdom ¥
How much time passes between the time that U.S. fuel (say from Sweden or
Spain) goes into reprocessing and the time the resulting separated plutonium
is identified as being of U.S. origin? How does the U.8. learn the status of its
spent fuel/plutonium in such circumstances?

Answer. As in the response to question 8, it is not the “proportionality prin-
ciple” in the agreed minute which applies to this circumstance, but rather the
tracking and labelling practices associated with the material.

The United States controls the transfer of U.S.-origin spent fuel to foreign
countries (for example, from Sweden or Spain to France or the United Kingdom
for reprocessing) through the retransfer approval process (MB-10) as set forth
in the Nuclear Non-Proliferation Aet of 1978. Transfers for the reprocessing of
spent fuel which have been made under the Act have involved distinetly identifi-
able fuel bundles in which all contained and produced special nuclear material
was of U.S. origin.

While we do not ourselves track the material through the reprocessing plant,
the reprocessors are obligated not to transfer that material without the consent of
the owner (that is, the Swedish or Spanish utility) and the owner, in turn, has
certified to the United States that it will not authorize the transfer of the mate-
rial without the consent of the United States. As noted above, any separated
material resulting from this spent fuel would be identified as belonging to a
specific owner and consequently subject to U.S. controls over further disposition.

Question 5. If U.S.-origin fuel were used in a breeder reactor as the core
(assume the needed plutoninm were supplied by the U.S. or had been separated
from U.S.-origin spent fuel), wounld U.S. controls under the proportionality prin-
ciple follow plutonium produced in the blankef material if this were not U.S.-
origin uraninm?

Answer, Yes, As noted in the testimony of October 5, if 50 percent of the fuel
in a reactor were of U.S. origin, then 50 percent of the material produced in the
reactor, whether in the core or the blanket, would be considered U.S. origin. It
follows that, if all the fuel were supplied by the United States or of U.S.-origin,
all produced material in the reactor, whether in the core or blanket, would be
considered U.8. origin.




37

Question 6. At page 28, you suggest that under the U.S.-Australian agreement,
U.S. rights under the proportionality approach would differ from the situation
that obtained in India with respect to U.S. heavy water there. Isn’t it true, how-
ever, that the cases are in fact similar because in each it would be difficult to de-
termine whether U.S.-origin material, specifically, were being used in a particu-
lar case by the other country involved ?

Answer. We do not believe that U.S. rights under the proportionality ap-
proach are in any way analogous to the situation that obtained with respect to
U.8. origin heavy water in India. As noted in the October 5 testimony, the pro-
portionality prineiple is not applicable when it comes to the guarantees on
safeguards and no explosive or military application as set forth in articles 8 and
9 of the agreement. All special nuclear material produced in a non-U.S.-supplied
reactor which used any U.S. material would be subject to these guarantees with-
out exception. This is, as you know, much different from the situation that ob-
tained with respect to U.S. supplied heavy water in India.

In addition, we would note that the proportionality approach as such has
little, if any, relationship to the question of how easy or difficult it may be to
determine whether U.S.-origin material is being used in a particular case by
another country. That “proportion” of special nuclear material produced would
necessarily have to be tracked and labelled in the same manner as supplied
material.

Question 7. With respect to the discussion at pages 37-38 of the transeript con-
cerning the contamination prineiple, it appears from article 5(2) and article
G(1) that even if U.S. exported “equipment” constituted a tiny fraction of a for-
eign nuclear power plant, U.8. reprocessing and retransfer controls (as well as
safeguards and no explosive requirements) would attach to all plutoninm pro-
duced in that faeility, Yet if no U.S. equipment were involved and 10 percent
U.S.-origin fuel were used, only 10 percent of the resulting plutonium would be
subject to U.S. reprocessing and retransfer controls. What is the basis for this
different result? Why shouldn’t the contamination principle policy apply in both
cases?

Answer, The question proceeds from an incorrect assumption, As used and de
fined in the U.S.-Australin agreement and in other agreements, the term “‘equip-
ment” generally means a facility or very important parts (such as the pressure
vessel or primary coolant pumps) which are identified in international trigger
lists and the export of which would carry with it the same controls as the export
of a facility. As noted in our testimony, those very important parts are included
in the definition of equipment in the NRC's export regulations. By definition,
therefore, “equipment” does not mean a “tiny” fraction of a foreign nuclear
power plant.

The term “component” is used in the agreement to mean those parts which are
less than a facility or, more specifically, which are considered less than a facility.
As required by law, the agreement provides for reprocessing and ret ransfer con-
trols over non-U.S.-origin material used in or produced through the use of equip-
ment as referred to above. It does not provide such controls for non-U.S.-origin
material used in or produced through the use of “components.” Thus, the different.
results as suggested by the question do not obtain.

Question 8. What percentage of uranium used in this country or processed here
for export is currently of Australian origin; how large will Australian exports
to the U.S. be in the future under the agreement in terms of our overall needs?

Answer. Australian uranium currently imported for domestic use amounts to
about 1 percent of the total uranium being processed through U.S. enrichment
plants, whereas that currently imported for foreign users makes up about 4 per-
cent of the total uraninm processed through these plants, The amount of future
exports can only be estimated. Based upon projected likely expansion plans of
the Australian uranium supply industry in relation to the projected uranium
supply capability throughout the rest of the world, in the mid-1980's Australia
could be supplying about 10-15 percent of the uranium to be processed in the
United States for both domestic and foreign use, This percentage could be as
high as 15-20 percent in the late 1980's.

Question 9. Under the agreement, Australia will not sign any more contracts
for the export of uranium to us until the U.S, ratifies the U.S.-TAEA treaty. What
will be the practical impact of further delay in our ratifying that treaty or,
in other words, how soon do our existing contracts with Australia run out?

Answer. Australia may sign new contracts for the delivery of uranium to
the United States but, as provided in the agreement and noted above, will not
export such uranium to the U.S. until the safeguards agreement with the TAEA
comes into force,
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We are aware of only one current contract between a domestie utility and an
Australian uranium supplier. This concerns a contract with Commonwealth
Edison which we understand currently runs through 1984 and calls for Aus-
tralian supply of 235 short tons of uranium per year. This annual amount is
roughly what is required to produce the low enriched uranium fuel for the annual
reload requirement of a large (1000 megawatt) power reactor.

The practical impact of Australia’s export requirements, reflected in the
agreement, does not affect exports under this contract but, as noted above, pos-
sible exports under new contracts,

Question 10. Article 1 of the proposed agreement with Australia states that
the parties shall cooperate in the nuclear area in accordance with the provisions
of this agreement and in accordance with the parties’ “applicable treaties, na-
tional laws, regulations, and license requirements.” This does not state whether
the laws and treaties and regulations which cover the agreement are the ones that
are applicable today or rather ones that might be enacted in the future from time
to time. In some of our early agreements, however, such as that with Austria
(1969), the relevant language of this provision states explicitly that the laws
which apply are those which are in force “at the time of any cooperative activity.”

Was it the intention of this provision in the Australian agreement to ru’e out
any subsequent changes of U.S. law which might control cooperation? What do
the Australians understand by this provision?

Answer. Article 1(1) has been revised from that contained in many earlier
agreements, including that with Australia, in order to avold any possible am-
biguity about this matter and to make clear that cooperation activities under the
agreement would be subject to treaties, national laws, regulations and licensing
requirements applicable at the time of the cooperative activity. We believe that
this is the clear meaning of Article 1(1) and that the Australian Government
shares this view,

Question 11. Article 4, paragraph 3 refers to special nuclear material other
than low-enriched uranium, which apparently means high enriched uranium and
plutonium. The paragraph then goes on to state that such materials could be
transferred to Australia by the 1.8, if the parties agree that its use were justi-
fied for the “development and demonstration of reactor fuel eyc'es to meet energy
security and nonproliferation needs.” This appears to suggest that we would con-
template exporting plutoninum for an Australian breeder program. If it is the
1.8. policy to discourage the use of high-enriched uraninm and plutonium in non-
nueclear-weapon states and if, in any event, the Australians have no plans at
this time to develop advanced reactors which would use these materials, why
does the agreement contemplate we would make such exports? Doesn't this give
the wrong signal to other nations by suggesting the U.S. is prepared to support
breeder programs generally ?

Answer., The U.S.-Australian agreement provides the framework for long-
term cooperation between our two countries in research and power applications,
We cannot now predict what the situation may be some years from now (for
example, with respect to fuel cycle research) and believe that the agreement
should not preclude the United States from cooperating in programs necessary
to meet energy security and non-proliferation needs. Other aspects of this provi-
sion include the possible need for interim supply of high enriched uranium use
in fueling research reactors pending the availability of lower enriched fuel for
such reactors.




APPENDIX

INSTITUTE OF NUCLEAR MATERIALS MANAGEMENT,
October 5, 1974,
Hon. Frank CHURCH,
Chairman, Committee on Foreign Relations, U.S. Senate, Russell Building,
Washington, D.C.

Dear Sexator CHUrcH: Thank you for your letter of September 6 inviting
comment from the Institute of Nuclear Materials Management on the U.S.-
Australiann Agreement on Peaceful Uses of Nuclear Energy, currently under
consideration by the Senate Committee on Foreign Relations, and pending advice
and consent to ratification by the U.S, Senate. Your staff has very kindly pro-
vided, upon my request, a copy of the proposed agreement to members of the
INMM Executive Committee. Pursuant Lo our review and assessment of the
Agreement, the following comments and observations are offered.

Despite significant concerns and reservations about practical implementation,
commercial impact, and precedents that might be established by the agreement,
the Executive Committee of the INMM, on balance, unanimously supports the
U.S.-Australian Agreement as a necessary step toward achieving effective inter-
national safeguards and nonproliferation goals. Some of the more frequently
expressed concerns and reservations are summarized below. Not surprisingly,
a major concern of many in the INMM is the possible negative impact that the
siringent provisions of the proposed Agreement may have on the U.S. nuclear
industry’s posture as a reliable nuclear supplier in an increasingly competitive
world market. Many industry people are well aware of the importance of strong
national safeguards systems as essential components of an effective overall inter-
national safeguards regime, but they are also quick to point out the need for
implementation of more uniform and equitable safeguards standards among all
nations—both suppliers and recipient nations alike. Such standardization would
help alleviate industry concerns about safeguards inequities while also contribu-
ting to the overall effectiveness of the IAEA’s mandated function of Independ-
ent inspection and verification.

The concept of “proportionality,” set forth under the “Coverage of the Agree-
ment” section of the Agreed Minute, has elicited a spectrum of opinion rang-
ing from significant support for the proportionality approach to the sugges-
tion that it be essentially replaced with a stipulation that IAEA safeguards
be applied to all special nuclear material produced from materials or equip-
ment supplied by others, when used in conjunction with U.S. supplied materials.
Due to its reciprocal nature the U.S.-Australian agreement covers not only
U.S. exports but also imports, so the prineciple of proportionality clearly applies.
e.g., to Australian uranium undergoing enrichment in the U.8. whether intended
for U.S. domestic or foreign use. In this connection it has been pointed out
that potential problems could arise in the interpretation of “coverage of the agree-
ment” in terms of lingering “contamination” in U.S. process facilities, e.g., very
small amounts of Australian feed material that may remain from previous en-
richment runs. In actual practice such problems (and hypothetics) could perhaps
be avoided if some de minimus quantity of foreign-origin material could be es-
tablished below which formal coverage under the agreement ceases.

Other expressed concerns have included certain details of implementation
(e.g., selection of facilities for TAEA inspection, and specific reporting require-
ments), the expense and some degree of intrusion into plant operations that
inspection and verification must inevitably involve.

Another indicated concern involves the potential restrictions that certain
reciprocity provisions of the proposed agreement could place on future U.S.
policy options regarding fuel cycle alternatives, particularly with respect to

(39)
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the back end of the LWR fuel cycle. Some apprehension was also expressed
that the actual implementation of Articles 5, 6 and 10, requiring approval of
each country involved in a series of successive transfers of nuclear materials
(e.g., from fabrication to reactor to reprocessing to refabrication—each process
occurring in a different country) could in practice result in such a bureancratic
morass as to completely bog down the peaceful uses of nuclear energy.

Also in this connection it has been pointed out that the prineiple of fungibility
(replacement with material of like kind) has been largely ignored in the for-
mulation of the agreement. If this is intentional, the rationale for =o doing
;;hould be clarified; if unintentional, the matter should probably be addressed
hriefly.

From the standpoint of some safeguards specialists, the subject agreement
appears quite general and even vague on certain practical aspects of implementa-
tion, and it has been suggested that this be appropriately factored into future
negotiations of new or amended agreements with other countries.

It has been suggested that the Committee on Foreign Relations should obtain
assurances from DOE that the periodic review of physical security measures
(ef. Article 7, paragraph 3) can be accomplished without compromising sensi-
;i\rel technology or information related to national security (NB in enrichment
acilities).

Finally, I would like to address the interaction, as many in the Institute view
it, between the subject U.S.-Australian Agreement, and the proposed safeguards
agreement between the U.S. and the International Atomiec Energy Agency
(IAEA). As you may be aware, in my letter of July 20 to Senator Claiborne Pell,
I have already provided INMM commentary and input on the draft U.S-TAEA
agreement. The proposed agreement for cooperation with Australia in effect
requires that the U.8.~IAEA agreement be brought into force before any ura-
ninm ean be exported irom Austraiia to the U.S. under new or recent contracts.
Such a provision, we believe is extremely important to the future energy outlook
for the United States, and other countries as well.

As you know, the U.S. has been the principal source of U-235 enrichment
services for both U.S. and foreign utilities, and plans to further increase its
enrichment capacity. However, it also appears clear that other nations (e.g., in
Western Europe, and the Soviet Union) will be providing an increasing share of
needed enrichment services for the most common types of nuclear power reactors.
Implementation of the proposed agreement with Australia will not, by itself, per-
mit the U.8. to enrich Australian uranium purchased by U.S8. or foreign utilities
under new or recent contracts. In order for the U.S. to maintain that option,
which is important to our balance of trade, as well as national energy needs and
foreign policy objectives, the U.S.-IAEA safeguards agreement must also be rati-
fied and implemented. Otherwise, the principal benefit to the U.8. of the proposed
agreement with Australia would not be realized.

Ratification of the U.S.-TAEA safeguards agreement must, of course, stand
on its own (worthy) merits, but we in the INMM also believe that practical
considerations such as those just cited provide additional compelling reasons for
giving favorable consideration to both of these important agreements now pend-
ing before the U.8. Senate.

As further indicated of the broad spectrum of opinion in the U.S. technical
and industrial community on the issues of nonproliferation, safeguards and in-
ternational nuclear trade, I am taking the liberty of enclosing herewith copies
of individual letters of response I have received to date from INMM officials and
members. Others will be forwarded when and as they are received. Please let
me know if the Institute ean be of further service in this matter.

Very cordially yours,
G. Romerr KEEPIN,
Chairman, Institute of Nuclear Materials Management.

NUSAC, Ixc.,
MecLean, Va., October 4, 1979.
Dr. RoBerr G. KEEPIN,
Nuclear Safeguards Program Director,
Los Alamos Scientific Latoratory, Los Alamos, N. Meax.

Dear Bos: Pursuant to your request, I have reviewed the proposed agree-
ment between the United States and Australia concerning the peaceful uses of
nuclear energy, together with the comments of the State Department, the Arms
Control and Disarmament Agency, and the Nuclear Regulatory Commission.

I believe that the Institute of Nuclear Materials Management should heartily
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endorse the proposed agreement as being in the best interests of the United
States and representing no threat to our national security.

I do have a few comments which the Committee on Foreign Relations might
wish to consider during its deliberations. The concept of “proportionality” which
is presented in the penultimate paragraph of that section entitled “Coverage
of the Agreements” in the agreed minute is different from past U.S. policy as
Commissioners Gilinsky and Bradford remark in the comments of the Nuclear
Regulatory Commission. Their principle thrust appears to be concern over the
impact on the U8, prerogatives with regard to material supplied to other nations,
However, it should be recognized that the prineipal applies to material supplied
to the U.S., and particularly in the case of the Australian agreement, to mate-
rials which will be introduced to the gaseous diffusion plants for enrichment.
The prineipal of “contamination’ is especially difficult to apply in these circum-
stances, for who can say when the last atom of Australian uranium has left the
diffusion plant either in the form of product or tails. At the very least, the con-
cept of contamination would require that, upon introduction of Australian
uranium, the agreement would apply to the total inventory of the gaseous dif-
fusion plant, and potentially could apply to all of the product and tails produced
over an extensive time period. Proportionality is certainly a more rational ap-
proach in these cirecumstances, and in my opinion, a more rational approach to
all normal commercia® activities.

Paragraph 3 of Article 7 provides for the periodic review of physical security
measures. This would provide for the review of physical security measures at
the gaseous diffusion plants when Australian uranium was being processed. I
believe that the Committee on Foreign Relations should obtain assurances from
the Department of Energy that such review can be accomplished in a manner
satisfactory to the Australians without compromising sensitive information re-
lated to the role of the gaseous diffusion plants in national security.

Articles 5, 6, and 10 perpetuate current policy which requires that the recip-
fent country must obtain approval prior to storage, transfer, or reprocessing of
materials supplied or produced from materials and or equipment supplied by the
U.S. T can contemplate a scenario whereby Australian nranium is enriched in
the United States and transferred to country A for fabrication into fuel for re-
actors in country B. The irradiated fuel would then be transferred to country C
for reprocessing and the plutonium therefrom would go to country D for fuel
fabrication for irradiation in country B, while the recovered uranium would get
transferred to country ¥ for enrichment and then transferred to country A for
fabrication which would then be transferred to country B, and so forth, ad
infinitum. Bach such transfer could potentially be covered by a provision such
as Article 10 in the proposed agreement. It is difficult for me to contemplate nor-
mal commercial activities when country E, for example, would have to obtain per-
mission for the next transfer back through the bureaucratic organizations of
each of the intervening countries to ultimately obtain the permission of the
United States and Australia for the proposed transfer. I believe that the Com-
mittee on Foreign Relations should satisfy itself that the implementation of
this policy will not result in such a morass as to completely bog down the peace-
ful uses of nuclear energy.

I trust that the foregoing comments will be useful to you.

Best personal regards.

Sincerely,
RarrH F. Lums, President.

E. R. JorNsoN ASSOCIATES, INC,
Vienna, Va., September 27, 1979.
Dr. G. Roserr KEEPIN,
Chairman, Institute of Nuclear Materials Management, Los Alamos Scientifie
Laboratory, Los Alamos, N. Mez.

DeAr Bos: I appreciate your arranging for me to receive a copy of the United
States-Australia Agreement on Peaceful Uses of Nuclear Energy from Senator
Chureh’s office. I would have responded to you with my comments sooner had I
not been absent from the office until late last week, and the agreement arrived
during my nbsence.

After reviewing the agreement, I have the following comments to offer:

(1) Although there are at least two major concerns raised by the agreement,
it otherwise represents an improvement over the terms of earlier bilateral agree-
ments and, in my opinion, should be consented to by the Senate. Moreover, the
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agreement has been negotiated and it would further weaken the influence of
the U.8. in world nuclear matters to disapprove it and attempt renegotiations.
Rather, I would prefer to see consent to the argeement followed by careful at-
tempts to amend it after ratification—with a clear warning to the Administra-
tion that the major concerns be satisfied in subsequent similar agreements,

(2) I find myself in a rather unique position of agreeing with NRC Commis-
sioners Gilinsky and Bradford regarding their concern with respect to the
“proportionality” approach to the control of U.S. supplied material—particularly
for the precedent it sets for the negotiation of other similar agreements with na-
tions having a more active nuclear power development program. This concern
is somewhat allayed by the fact that Australia is a party to the NPT and, pre-
sumably, any nuclear material which might be produced from materials or
equipment supplied by others as a result of its use in conjunction with U.S.
supplied materials would fall under TAEA safegnards. However, it would have
been better to stipulate that all special nuclear material produced from materials
or equipment supplied by others (including Australia), when such were em-
ployed in conjunction with U.S. supplied materials, would be subject to IAEA
safeguards under the agreement. Clearly this should be done in subsequent agree-
ments of this type.

(8) I am seriously concerned with the inclusion of the provision of the agree-
ment that material transferred to the U.S. shall not be reprocessed, I see no
basis for excluding the prospect of reprocessing imported fuel in the U.S. ; neither
do I see any reason for excluding such prospect for exported fuel, provided that
the following stipulations are accepted :

(a) such reprocessing and the products thereof remain under IAEA safe-
guards control (particularly when such are in residence in non-nuclear weapons
states, NNWS),

(b) the countries in which the reprocessing and subsequent use of the re-
processed material are parties to the NPT (if they are NNWS) and

(e) reprocessing is accomplished in countries which have a reasonable need for
reprocessing facilities,

The existing provision in the agreement makes it necessary to obtain Aus-
tralia's agreement for reprocessing of materials of Australian origin even if the
U.8, should change its current reprocessing policy—thus possibly extending a
no-reprocessing policy in the U.S. past the point that the U.8. decides to adopt a
reprocessing policy. This could prevent the U.8S. government from returning to a
reprocessing policy with respect to material of Australian origin without the
consent of the Australian government.

This type of provision should not be included in subsequent agreements of this
type—and it would be desirable to seek Australian’s agreement of reprocessing
under Article 6(1) of the agreement at an early date.

I am fully aware that INMM was not constituted to interfere with foreign
policy activities, but I believe that INMM, through its expertize in safeguards,
could provide a valuable public service by drafting a model Agreement for con-
sideration by the Administration and by the Senate. My fear is that the Admin-
istration will negotiate a series of these agreements with countries which have
significant uranium resources and the Senate will have the undesirable choice of
(1) consent to preserve our badly needed influence in world nuclear affairs with
the possible attendant loss of the reprocessing option or (2) non-consent, with the
attendant serious damage to that influence and the possible loss of the availabil-
ity of the affected materials.

Very truly yours,
H. R. JoHNSON.

INSTITUTE OF NUCLEAR MATERIALS MANAGEMENT,
September 26, 1979.
Dr. G. RoBerT KEEPIN, SO
Chairman, Imstitute of Nuclear Materials Management, Log Alamog Scientific
Laboratory, Los Alamos, N. Mex.
DeAr BoB: In response to a request from the office of Senator Frank Church,
I have reviewed the proposed United States-Australia Agreement on the Peace-
ful Use of Nuclear Energy. Based on this assessment, I have the following com-
ments :
Speaking as an individual member of the nuclear safeguards community, I
cautiously support endorsement of the agreement. It represents a logical and
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needed extension of the Nuclear Non-proliferation Treaty. Implementation of
an agreement of this type and quality will clearly result in a needed tightening
of U.S.-Australia nuclear materials controls and will support worldwide safe-
guards and non-proliferation objectives. However, as an individual member of
the industry sector involved in the design and sale of nuclear steam supply and
related nuclear fuel systems throughout the free world, I have serious concerns
about the total commereial impaect of this agreement. For example, it sets forth
a precedent which may have a potentially negative impact on U.S. nuclear com-
merce with other nations. To the extent that this is the case, the United States
commercial nuclear industry may be penalized in the world market by such an
agreement.

I fully understand the need for the U.S8. to set a good example in this area.
However, the commercial consequences of this approach may have significant
negative impacts on the ability of domestic nuclear suppliers to compete with
foreign sources operating without such restrictive agreements, I, therefore, sug-
gest that Senate endorsement of the agreement be predicated on two additional
considerations :

(1) A detailed assessment of the full commercial impacts of the proposed agree-
ment. This assessment should include specific consideration of alternative im-
plementation schedules for the proposed agreement.

(2) Continued pressure at all levels by the U.S. Government to bring about
the implementation of similarly restrictive agreements by foreign governments
with whom the U.8. nuclear industry competes in the world market.

Thank you for this opportunity to contribute these comments.

Sincerely yours,
Denxis M. BisHoP,
General Electric Co., Nuclear Energy Business Group.

INSTITUTE OF NUCLEAR MATERIALS MANAGEMENT,
September 26, 1979,

G. RoBerT KEEPIN,
Los Alamos Scientific Laboratory,
Log Alamos, N. Mea.

Dear Bos: I have read the U.S.-Australian Agreement on Peaceful Uses of
Nuclear Energy and have discussed this with Bill DeMerschman, Dennig Wilson
and John Jaech. The agreement is as clear and specific as one can expect con-
sidering that Australia is a non-weapon state which has entered into a NPT
safeguards agreement with the TAEA, and the U.S. is a weapon state which has
a pending NPT safeguards agreement with the TABA.

Under the provisions of the NPT and INFCIRC/153 (corrected) TAEA Safe-
guards are applied on all source or special fissionable materials in all peaceful
nuclear activities within a state. Given these provisions and given the strong
support that Australia gives to nuclear safegunards, the probability of Aus-
tralia diverting source or special fissionable material to military purposes or
developing a nuclear explosive device is very low.

Implementing the first safeguards agreement under the Nuclear Non Pro-
liferation Act of 1978 (NNPA) will be diffienlt. We are not privy to the details
of applying TAEA safeguards in the United States, nor is this the forum for
such a discussion, Problems will arise, however, and the United States must
be prepared. For example, will TAEA inspectors enter United States facilities
upon approval of the U.S.-Australia Agreement even if the U.S.-TABA agree-
ment has not yet been approved? Will the United States be subject to reporting
transfers and inventories to the TAEA as a result of the U.S.-Australia Agree-
ment? If so, will only those facilities which export from or import to Australia
be required to report, or may the JAEA choose any one from the list of eligible
facilities?

In spite of the diffieulty and expense involved in complying with the NPT
and INFCIRC/153 (corrected), the United States has little choice but to “share
the misery” of international safeguards. Since the U.S.-Australia Agreement is
the first to be negotiated after NNPA and since the agreement is with a supplier
state that has stringent safeguards supporting the NPT, the United States is
in the position of demonstrating to the rest of the world that it not only espouses

international safeguards but submits to them as well.
Y. M. FERgR1s.
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[NSTITUTE OF NUCLEAR MATERIALS MANAGEMENT,
Columbus, Ohio, October 8, 1979.
Re United States-Australian treaty.
Dr. G. RoBerr KEEPIN,
Los Alamos Scientific Laboratory,
Los Alamos, N. Meax.

Dear Bom: Those of us in the Central Region Chapter of the Institute who
have examined the United States-Australia Agreement on peaceful uses of
nuclear energy have concluded that the Agreement should be endorsed; how-
ever, there are several major reservations which persist. This letter will address
the substance of these reservations, which are elaborated upon in the enclosed
comments. The appropriateness of some of these comments may be questionable,
because some suggest correcting deficiencies in the Agreement, such as some of
the definitions and uses, which may or may not be possible at this time. How-
ever, all of these comments should be worthy of consideration in future agree-
ments and future negotiations to modify this proposed Agreement.

The major concerns center around three points. These are :

1. The presumption that a United States-Agency Agreement is in force;

2. The inclusion of certain United States nuclear operations in the United
States-Australian Agreement ; viz., requirements for Agency inspection at gaseous
diffusion enrichment plants; and

3. The requirement that future decisions regarding the back end of the fuel
eycle will be subject to the approval of Australia.

These laiter two points bring up serious constraints to commerce and the
operation of the nuclear industry in the United States. In addition, all three of
these points raise serious questions about the ability of the United States to
be a “reliable trading partner” to interested foreign nations. An especially bother-
some point in this regard is the legislation, through bilateral agreements, of
safeguards standards more stringent than those required by TAEA safeguards.
This practice will have two undesirable side effects. The first of these is the
implicit weakening of TAEA safeguards derived from the suggestion that TIAEA
safeguards alone may not be sufficient. The second follows from this and con-
cerns the effect of such requirements on nuclear commerce. It is anticipated that
this could have the effect of putting United States suppliers at a competitive
disadvantage with their foreign counterparts.

The proposed Agreement between the United States and Australia is pred-
icated upon the existence of an agreement between the United States and the
IAEA for the application of Ageney safeguards domestieally. While it is rec-
ognized that the United States has the intention to enter into such a safeguards
agreement with the Agency for the application of safeguards in the United
States, it is not, at the present time, a foregone conclusion that this will occur
in the near future. Thus, restrictions, as in Article 9 and the Agreed Minute,
which affect contracts after December 2, 1972, could force the suspension of
nuclear trade between the United States and Australia, severely restricting
United States commercial opportunities, as well as affecting supplies of enriched
uranium to the Australians. Failure of the United States Senate to promptly
enact the United States-Agency Agreement could, with the language in this
Agreement, be construed as limiting of supplies and the United States being
considered an “unreliable trading partner”. If this were to be the case, it is felt
that this Agreement, and any others patterned after this, should be deferred
until ratification of the United States-TAEA Agreement by the United States
Senate,

Throughout this proposed Agreement, it is indicated (ie., Article 6, Article 9,
Article 10, and the Annex on Safeguards) that all material covered by this
Agreement will be subject to Agency inspection and “shall not . . . be altered
in form or content” without the expressed approval of the other party. The as-
sumption inherent in these statements is that: first, each atom of the Australian
material will be uniquely identified and separately handled throughout the rest
of its lifetime. This, in fact, is not the case, and a more standard practice with
such material would be to operate under the principle of fungibility in which the
uranium feed stocks from Australia might be mixed with others from other coun-
tries or domestic sources. This would, in essence, mean that the material fur-
nished by the Australians may not be the same as that refurned to them. In short,
the Agreement ignores the principle of fungibility. Second, many of the opera-
tions, particularly those associated with gaseous diffusion plants, are specifically
exempted from the United States-Agency Agreement for the application of Safe-
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guards in the United States. Thus, in the sections indicated, the requirements
of the United States-Australian Agreement would, in fact, be in conflict with the
proposed United States-Agency Agreement.

Several places (particularly Article 6; Article 10; and Agreed Minute, Return
of Material, Equipment or Components) specifically preclude future energy op-
tions based on decisions regarding the “back end” of the nuclear fuel eycle with-
out the expressed approval of Australia. Such agreements are, in fact, confining
and, if many such agreements are executed, could well preclude certain future
decisions by the United States on the transfer, enrichment, and processing of
any materials. If a series of such agreements are negotiated, the reluctance of
a single signatory could prevent such decisions by the United States for all
time,

Finally, there are certain terms, such as “equipment,” “facilities” and “peace-
ful purposes” or “military purposes”, which are used that need better defini-
tion. A clarification is also required in Article 13 regarding confidentiality in
the handling of classified, proprietary, or otherwise sensitive information.

Certain of these changes could be effected in future revisions to this Agree-
ment. Some may be sufficient of themself to raise serious doubts about the advis-
ability of ratifying such an Agreement at this time.

Very truly yours,
F. A. O'HARA,

Eaxecutive Committee.

COMMENTS 0N THE UNITED STATES-AUSTRALIA AGREEMENT OF PEACEFUL USES
oF NucLEAR ENERGY

In general, the treaty appears to be very well written and generally includes
the items that need to be covered. Some points, however, are somewhat indefinite
and eould be greatly clarified. These are listed by the order in which they appear
in the document and not in order of importance.

Page 8, Article 1, “Scope of Cooperation”
8b. This presumes the United States will sign an agreement with TAEA.

Page 4, Article 2, “Definitions"

a. This definition of “byproduct material” should reflect the most recent
CFR update, which includes uraninm mine tailings.

¢. The definition of “equipment” is very poor when defined as components or
facilities: preferred definition—"Equipment” means any operational unit within
n facility.

It is suggested that a definition of “facility” be provided.
Page 5, Article 2, “Definitions”

h. The implication of the present definition of “‘moderator” material is that

light water may need to be controlled.
j. “Any military purpose” and the definition of “peaceful purposes” should be
elaborated. Would a mobile power system operated by the military constitute

military purposes?
Page 8, Article 2, Paragraph 2

This statement is somewhat indefinite. Perhaps the following wording simlfl(l
be added to the end, “* * * by law, regulation, or proprietary or confidential
designation.”
Page 9, Article }, Paragraph 1

Delete “facilities” ; replace with “equipment” or “components”.
Page 9, Article 4, Paragraph 3

Perhaps some adjective, such as “experimental”, “ponstandard”, “unusual”,
“prototype”, ete, should modify “reactor fuel cycle’.

Page 9, Article 4, Paragraph j

This would be more definite if changed to read, “* * * loading of speeified
reactor or use in defined reactor experiments. (It is assumed that the “efficient
and continued operation” includes sufficient ex-core inventories to permit same.)

Page 12, Artiele 6, Paragraph 2
The intent of this section is very clear; however, there is a problem with the
language in this paragraph. This statement violates the prineiple of fungibility.
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If natural uranium is sent to the Portsmouth Gaseous Diffusion Plant for enrich-
ment, there is no assurance that the atoms in that material will stop at some
given enrichment. The reason for this is that the material cannot be distinguished
as unique, and the origin of atoms cannot be isolated. The principle of fungibility
(i.e., the return of like kind) needs to be reflected here.

Page 12, Article 6, Paragraph 3
“s * * or further irradiation” is superfluous.
Page 14, Article 8

Again, the use of the term, “any military purpose”, is unclear. This could be
constrned to preclude the participation by the military in the use of nueclear
energy, as defined in the Treaty; i.e., the wording of this article should allow use
as mobile power service, military as security agents for transfer, etc.

Page 1}, Article 9, Paragraphs 2 and j

Regarding Agency inspection of material and facilities, Article 2 requires
Agency inspection, but until a United States-Agency Agreement is in force, word-
ing of this section counld restriet domestic nuclear business and other commerce
that is not intended tc be excluded.

Paragraph 4 particularly allows for Agency examination of facilities in which
transferred material is utilized or processed. Current enrichment plants are not
intended to be available to the Ageney, and it is expected that most Australian
material would be processed in these facilities.

Otherwise, it is felt that Paragraph 4 is adequate; i.e,, we do not agree with
Hendrie's comments for the NRC (Paragraph 2) on the need for a state system
of accounting and control. It is felt that the Agency system must be relied upon ;
otherwise, the use of bilateral (or unilateral) agreements could be construed
as “meddling in the systems of other countries’.

Page 16, Article 10, Paragraph 1

The content of this paragraph seems superfluous to Article 5, Paragraph 2, and
does not need to be included. Also, this paragraph again violates the principle of
fungibility. In addition, the wording on reprocessing seems to preclude the United

States from making such a decision without renegotiating this agreement.
Page 17, Article 11, Paragraph 3

Add, “* * * but in no case shall such reimbursement exceed the original
compensation paid by the recipient for such materials, equipment, or
components.”

Page 18, Article 13, Paragraph 4

Delete, “* * * as allowed by law within the jurisdiction of the recipient
party.” Add the sentence, “If such protection is prohibited by law or regulation
of the recipient party, then such protective measures, as agreed upon by consulta-
tion of the parties, shall apply.”
Page 22, Annex, Category I

This should read, “* * * and which is under constant surveillance by guards
* + *" Agqgtated this allows less stringent security measures for Category I ma-
terial than for other less sensitive items.
Page 24, Agreed Minute, Transitional Arrangements

The restrictions on contracts approved after December 2, 1972, may be of great
concern to the continuation of nuclear commerce between the United States and
foreign countries. Is this really intended, since it is indicated that such com-
merce cannot be conducted until the “entry into force of the agreement between
the United States and the Ageney"? This could be misinterpreted as the United
States being an “unreliable” trading partner.

Page 25, Agreed Minute, Return of Material, Equipment or Components

This paragraph could preclude possible future decisions on the transfer, en-
richment, and reprocessing of any material by the United States.
Page 28, Safeguards, Items ¢ and

There is a problem with the implementation of these items if the gaseous
diffusion plants are considered.
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NATURAL REsoUrcEs DEFENSE Couxciy, INc.,
Washington, October 18, 1979,
Hon., FRANK CHURCH,
Chairman, Senate Foreign Relations Committee,
U.8. Senate, Washington, D.C.

Dear M. CHAIRMAN : This letter sets forth the views of the Natural Resources
Defense Council concerning the proposed agreement for nuclear cooperation be-
tween Australia and the United States. NRDC is a non-profit organization
dedicated to enhancement of environmental quality and prudent use of natural re-
sources both in the United States and throughout the world. Our work is sup-
ported by members in the United States and 21 foreign countries. For several
yvears, NRDC has been a vocal proponent of improved controls on worldwide
commerce in nuclear equipment and materials to prevent their diversion to the
production of nuclear explosives.

The theme underlying the Nuclear Nonproliferation Act of 1978 is that the
United States will be a reliable nuclear trading partner, but only with countries
which adhere to prescribed nonproliferation practices. Among other measures,
the Act directs the President to renegotiate the terms of international nuclear
agreements to which the United States is a party, and it provides explicit objec-
tives and criteria for such negotiations.

The renegotiated agreement for cooperation with Australia is the first presented
for Congressional approval under the 1978 Act. It is unfortunate in one sense that
the first renegotiated agreement should be with Australia, a strong supporter of
nuclear proliferation controls and a country without a nuclear power construction
plan at present. Uniform and even-handed treatment of nuclear trading partners
by the U.S, is important to the acceptability of its controversial nonproliferation
controls. Yet, Australia’s strong nonproliferation credentials and the reciprocal
nature of nuclear trade between Australia and the United States appear to have
persuaded the Administration to accept certain provisions in the Agreement which
would be decidedly unwise in the case of other countries.' Unfortunate precedents
may thus be established, weakening U.S. nonproliferation policies overall.

Whether other nations will be able to successfully exploit these precedents
depends in part upon this Committee's reaction to the pending agreement for
cooperation. We strongly recommend that the Committee identify with particu-
larity the provisions in this agreement which it deems of questionable merit in
the broader context of the world nuclear marketplace. We think the Committee
should advise the Executive Branch of changes it would expect to see in future
agreements,

Among the provisions meriting special scrutiny by the Committee, we would
list the following:

1. ENVIRONMENTAL PROTECTION

Section 407 of the Act instructs the President, in negotiating agreements for
nuclear cooperation, to endeavor to obtain commitments for cooperation in
protecting the international environment from radioactive, chemical or thermal
contamination arising from peaceful nuclear activities. That directive is given
particular substance by the recent Presidential Order which provides for the
preparation of environmental assessments as a part of the approval process for
export of nuclear production, utilization or waste management facilities (E.O.
12114, Jan. 4, 1979). Assessing the impaects of such facilities in a foreign environ-
ment cannot be accomplished without the active cooperation of the recipient
country.

The Australia agreement goes no further than to permit (not require) transfer
of information relevant to health, safety, and the environment. The Agreed Min-
ute merely recites that the parties will continue to cooperate on international
environmental considerations relevant to nuclear power.

These provisions are woefully inadequate to meet the intent of Congress in
Section 407. That Section was inserted to assure that the U.S. and recipient
nations agree in any nuclear export agreement on specific provisions to protect
the environment from the kinds of hazard which have been experienced in the
extensive U.S. nuclear program. These include problems such as proper handling,

1 Even in the case of Australla the lenient terms of the agreement discussed in this letter
are predicated on policies in Australia which may alter radically over the thirty-year term
of the agreement.
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storage and disposal of nuclear wastes; accidental releases of radiation accom-
panying, for instance, loss of cooling accidents; and factors related to environ-
mentally sound siting and management of nuclear facilities.

These problems have yet to be satisfactorily resolved in the United States,
the country most experienced in nuclear power. Solutions will be even more
elusive in countries lacking such extensive technical and regulatory experience.
To delay discussion and agreement on appropriate environmental protection
measures until completion of general negotiations on the sale of the technology
would be to lose the most effective bargaining period for achieving such protec-
tion. To wait to address the environmental problems until after they occur is
to assure that they will not be adequately resolved.

We therefore recommend that the Congress provide additional guidance to the
Executive Branch concerning environmental protection provisions which should
be negotiated in subsequent agreements for cooperation, At a minimum, eooperat-
ing countries should be obligated to:

(1) Cooperate with and facilitate analyses to be undertaken by the United
States, pursuant to the Executive Order, of the environmental impacts of any
nuclear facility proposed to be transferred under the agreement for conjunction ;

(2) Cooperate with the United States in identifying and utilizing the best
technology for the control of radioactive or nonradioactive discharges from
such facilities to the general environment ;

(8) Identify methods and cooperate in the implementation of a plan for dis-
posal of radioactive wastes from such faecilities which would minimize their
long- and short-term impacts. Agreements should explicitly forbid disposal meas-
ures which could contaminate the global commons, such as the oceans, and should
require observance of all relevant requirements of the Nuclear Energy Agency,
the International Atomic Energy Agency, and the International Marine Con-
sultative Organization, including the procedures prescribed by those bodies to
ensure and verify compliance.

Whatever objections the Executive Branch agencies may once have had to
the negotiation of such explicit provisions for protection of the environment
is now mooted by the Executive Order, It cannot be maintained that such pro-
visions encroach upon national sovereignty more than any of the other volun-
tarily-accepted obligations in the agreements for cooperation.

2, NONPROLIFERATION ASSESSMENT BTATEMENT

Section 401 of the Nuclear Nonproliferation Act requires the Arms Control and
Disarmament Agency (ACDA) to provide the President and the Congress with
an unclassified nuclear proliferation statement, “regarding the adequacy of the
safeguards and other control mechanisms and the peaceful use assurances con-
tained in the agreement for cooperation to ensure that any assistance furnished
thereunder will not be used to further any military or nueclear explosive pur-
pose.”” Section 401 also requires the Department of State, in negotiating agree-
ments for cooperation, to consult with the Director of ACDA.

These provisions are meant to guarantee an affirmative and independent voice
for ACDA, free from the geopolitical considerations which color the judgments
of other Executive Branch agencies involved in the negotiation and approval.
That ACDA has fulfilled its intended role should appear from the nuclear pro-
liferation assessment statement and its recommendations. This document is one
of the most important checks in the process of negotiating bilateral nuclear re-
forms. Since this is a process which Congress enters only at the end, it is essential
that it serutinize the adequacy of ACDA's participation.

The nonproliferation assessment statement accompanying the Australian
agreement is not a satisfactory model for future negotiations. The document
amounts almost entirely to a demonstration that the proposed agreement com-
plies with the strict letter of the criteria of the nonproliferation act, thus ac-
cepting uncritically the adequacy of that statutory framework. It would be far
more instructive to analyze the agreement from the standpoint of the broader
dynamics of nuclear weapons proliferation, in ACDA’s expert view, with spe-
cific indications of where improvements are possible or desirable. For instance,
the nonproliferation assessment statement for Australia should analyze the
adequacy of TAEA safeguards or other applicable safeguards for the types of
facilities which may be acquired or constructed by Australia during the life of
the agreement.

The Australian nonproliferation agreement statement does concede doubt that
certain provisions would not be entirely satisfactory in the context of other
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countries, It does not, however, indieate the modifications that it thinks would
be desirable for such broader purposes. Too often, the statement takes refuge in
the fact that Australia, without a current nuclear construction program, is a
special case. We note, however, that the term of the agreement for cooperation is
80 years, during which time the energy needs of Australia, its internal polities,
and the stability of the region, may change drastically.

The statement does not reflect the extent of consultations between the ACDA
and the State Department in the negotiation of this agreement, or the points in
the process where it occurred. Without this information, it is difficult for Con-
gress to ascertain whether ACDA has exercised the degree of influence which
Congress contemplated.

The statement treats only superficially the question of whether and to what
extent the precedents set by particular provisions of the agreement should be fol-
lowed in other agreements. Provisions of special concern in this regard are dis-

cussed below.
3. PROPORTIONALITY

The Agreed Minute stipulates that rights of approval for certain activities
relating to fuel imported under the agreement, including storage, retransfer,
reprocessing, enrichment, alteration, and physical security, extend only to the
proportion of the fuel in use in a country which was actually imported from the
other party to the agreement. In practice, the importing country would determine
which fuel rods or other derivatives it wishes to treat as within the proportion
that would be subject to rights of consent. Thus, a supplier's control over the
conversion of fuel to forms which pose a weapons proliferation danger could
become quite ineffectual.

An important predicate on the Nuclear Nonproliferation Aect is that the
United States can best influence global nuclear policy by providing nuclear mate-
rials and technology subject to strict controls. This predicate would be seriously
undermined as the world enters the era of diversified supply of fuel and fuel
serveles, if the U.S. permits its controls to be apportioned by recipient countries.
Importing nations with .diversified sources would be enabled to allocate U.S.
imposed controls to its most benign nuclear activities, while treating the re-
mainder of its fuel and waste in a manner quite inconsistent with U.S. inten-
tions. The leverage which the U.S. exerts over global nuclear policies by virtue
of its role as a supplier could become negligible.

This is a matter calling for particular vigilance on the part of the ACDA.
At a minimum, future nonproliferation agreement statements should contain
detailed criteria and analyses of the acceptability of proportional controls, As
the characteristics of the world nuclear marketplace evolve, so, presumably, will

these criteria.
4. EXPORT OF WEAPONS-USABLE MATERIAL

The agreement for cooperation specifically contemplates export of weapons-
usable material from the United States to Australia for the latter's two re-
search reactors where economic and technical justifications exist (Article 4
(3) and 4(4)).

The Non-proliferation Assessment Statement fails to analyze the adequacy
of such criteria, the extent to which the eriteria can be met in the case on
Australia or most significantly, the alternatives to the use of highly enriched
fuels for the research reactors.

The provisions of the agreement and omissions of the assessment statement
are particularly notable in view of the conclusions of the July 1979 draft Report
of the Nonproliferation Alternative Systems Assessment Program (U.S. Depart-
ment of Energy). According to the Report, research suggests that most research
reactors can be adapted to use less highly enriched uranium with little effect
on overall performance. It concludes that implementation of such technical meas-
ures would substantially diminish the proliferation risk associated with research

reactors (Pp. 2-75-76).

The Australin agreement is deficient for failing to obligate the parties to
investigate and implement these technical solutions as soon as practicable.® In
all future agreements, export of highly enriched uranium should be permitted
on a temporary basis only and conditional upon progress toward adapting re-
search reactors to nse less enriched fuels,

s St

2 While Australia is lnrarrnallg examining with the U.8. the feasibility of using lower
enriched fuel, these discussions should not be regarded as a substitute, but as an additional

stimulus, for formal commitments.
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5. BTEPS TO PROMOTE UNIFORM NUCLEAR POLICY REFORMB

Section 403 of the Nuclear Non-proliferation Aet directs the President to take
immediate and vigorous steps to seek agreement of all nations to certain nuclear
export policies. Those policies are similar to the criteria for U.S. exports which
are embodied in the Act but go further hy covering all eivilian nuclear activities
in nations and by establishing, as a negotiating objective, the commitment that
fuel cycle activities with special relevance for production of explosive materials
will be conducted only in facilities “‘under effective international auspices and
inspection.”

It seems apparent that the renegotiation of agreements for cooperation pro-
vides an important occasion for the President to seek commitment to the broader
reforms of Section 403 within a nation. This missed opportunity in the case of the
negotiation of the agreement for cooperation for Australia, presumably one of
the most receptive nations, does not bode well for subsequent negotiations.

This serious omission is one which we would have expected ACDA to call to
the attention of the parties during the negotiating process. Whether it did so
does not appear in the nonproliferation assessment statement. It therefore rests
with this Committee to seek assurance from the Executive Branch that Section
403 will not be neglected in future negotiations,

CONCLUBION

NRDC strongly urges the Committee to provide additional instruction to the
Iixecutive Branch for future negotiations in the form of a statement of principles
or objectives derived from the legislative intent behind the Nuclear Nonprolifera-
tion Act, We believe that the defects in the pending agreement, described above,
are among the most important to reflect in such a statement of principles,

Respecfully submitted,
GREGORY A. THOMAS,
Senior Stajff Attorney,
International Project.

OAK RingE NATIONAL LABORATORY,
UxioN CarBipE Core.,
NucLEAR DIVISION,
Oak Ridge, Tenn., October 25, 1979.
Hon, FRANK CHURCH,
Chairman, Committee on Foreign Relations, U.S. Senate, Russell Building,
Washington, D.C.
DeAr SENATOR CHURCH: Thank you very much for the opportunity of com-
menting on the U.S.-Australian Agreement on Peaceful Uses of Nuclear Energy.
My comments were included with those submitted to G. R. Keepin by F. A,
O'Hara and are indicated by an (*) in the attached.
If I can be of any further service, please call on me.
Very truly yours,
Roy G. CARDWELL,
Member Executive Committee,
Institute of Nuclear Materials Management.
Attachment.

CoMMENTS ON THE UNITED STATES-AUSTRALIA AGREEMENT ON PEACEFUL USES
oF NUCLEAR ENERGY

In general, the treaty appears to be very well written and generally covers
the items that need to be covered. Some points, however, are somewhat indefinite
and could be greatly clarified. These are listed by the order in which they ap-
pear in the document and not in order of importance. A major deficiency ap-
pears to be the lack of recognition of the “prineciple of fungibility.” (c.f., the
following comments, especially, Pages 12, 14, and 16).

Page 3, Article 1 “Scope of Cooperation”
3b. This presumes the U.S. will sign an agreement with TABA.
Page 4, Article 2 “Definitions”

a. This should reflect the most recent CFR update, which includes uraninm
mine tailings.




¢. The definition of “equipment” is very poor as defined in terms of components
or facilities. Preferred definition: “Equipment” means any operational unit
within a faeility.

It is suggested that a definition of “facility” be provided.

Page 5, Article 2 “Definitions™

h. The implication of the present definition of “moderator material” is that
light water may need to be controlled,

j. “Any military purpose” and definition of “peaceful purposes” should be
elaborated. Would a mobile power system operated by the military constitute
military purposes?

Page 7, Article 2 “Definitions”

t. “Abundance” could be deleted,
Page 8, Article 3, paragraph 2

This statement is somewhat indefinite. Perhaps the following wording should
be added at the end, “* * * by law, regulation, or proprietary or confidential
designation.”

Page 9, Article 4, paragraph 1
Delete “facilities” ; replace with “equipment” or “components’.

Page 9, Article 4, paragraph 3
Perhaps some adjective, such as “experimental”, “non-standard”, “unusual”,
“prototypes”, ete., should modify reactor fuel cycle.

Page 9, Article 4, paragraph 4

This would be more definite if changed to read, “* * * 1. loading of specified
reactor or use in defined reactor experiments. (It is assumed that the “efficient
and continuous operation” includes sufficient ex-core inventories to permit same.)

Page 12, Article 6, paragraph 2

The intent of this section is very clear; however, there is a problem with the
language in this paragraph. This statement violates the principle of fungibility.
If natural uranium is sent to the Portsmouth Gaseous Diffusion Plant for En-
richment, there is no assurance that the atoms in that material will stop at some

given enrichment period. The reason for this is that the material cannot be dis-
tinguished if unique and the origin of atoms cannot be isolated. The principle of
fungibility (i.e., the return of like kind) needs to be reflected here.

Page 12, Article 6, para. 3
“s = * op further irradiation” is superfluous.

Page 14, Article 8

Again, the use of the term, “any military purpose”, is unclear. This could be
construed to preclude the participation by the military in the use of nuclear
energy, as defined in the Treaty ; i.e., it should allow use as mobile power service,
military and security agents for transfer, etc.

Page 1}, Article 9, para. 2 & 4

Regarding Agency Inspection of Material and Facilities, Article 2 requires
Agency inspection, but until a U.S.-IAEA Agreement is concluded, wording of
this section could restrict business and commerce that is not intended to be ex-
cluded.

Para. 4 particularly allows for Agency examination of facilities in which
transferred material is utilized or processed. Current enrichment plants are not
intended to be available to the Agency and it is expected that most Australian
material would be processed in these facilities.

Otherwise, it is felt that para. 4 is adequate; i.e., we do not agree with Mr.
Hendrie's comments for the NRC (para. 2) on the need for a state system for
accounting and control, It is felt that the Agency system must be relied upon;
otherwise, the use of bilateral (or unilateral) agreements could be construed as
“meddling in the systems of other countries."”

Page 16, Article 10, para. 1

The content of this para. seems superfluous to Article 5, para. 2, and does not
need to be included. Also, this para. again violates the principle of fungibility.
In addition, the wording on reprocessing seems to preclude the U.S. from making
such a decision without renegotiating this agreement.
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Page 17, Articie 11, para. 3

.-\d(l.‘ “% ® * but in no case shall such reimbursement exceed the original com-
pensation paid by the recipient for such materials, equipment, or components.,”
Page 18, Article 13, para.

Delete, “* * * ag allowed by law within the Jurisdiction of the recipient
party.” Add the sentence, “If such protection is prohibited by law or regulation
of the recipient party, then such protective measures, as agreed upon by con-
sultation of the parties, shall apply”.

Page 22, Annewx, Category I

This should read, “* * * and which is under constant surveillance by
guards * *» *

Page 24, Agreed Minute Transitional Arrangements

The restrictions on contracts approved after Dec. 2, 1972, may be of great
concern to the continuation of nuclear commerce between the U.S. and foreign
countries. Is this really intended, since it is indicated that such commerce ecannot
bre conducted until the “entry into force of the agreement between the United
States and the Agency”? This could be misinterpreted as the 1U.S. being an “un-
reliable” trading partner.

Page 25, Agreed Minute, Return of Material, Equipment or Components

This para. could preclude possible future decisions on transfer, enrichment,
and reprocessing of material.
Page 28, Safeguards Items c and |

There is a problem with the implementation of these items if gaseous diffu-
sion plants are to be involved.
O
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