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RAIL DEREGULATION: MARKET DOMINANCE,
CONTRACT RATES, AND EXEMPTIONS

THURSDAY, SEPTEMBER 27, 1979

CONGRESS OF THE UNITED STATES, SUBCOMMITTEE ON Eco-
NOMIC GROWTH AND STABILIZATION, JOINT ECONOMIC
COMMITTEE, AND SUBCOMMITTEE ON TRANSPORTATION
AND COMMERCE, HOUSE INTERSTATE AND FOREIGN COM-
MERCE COMMITTEE,

Washington, D.C.
The subcommittees met jointly, at 9:30 a.m., pursuant to notice,

in room 357, Russell Senate Office Building, Hon. George McGov-
ern, member of the Subcommittee on Economic Growth and Stabi-
lization, and Hon. James J. Florio, chairman, Subcommittee on
Transportation and Commerce, cochairmen, presiding.
Senator MCGOVERN. If the committee will please come to order,

we will begin our proceedings.
We are meeting this morning at a time when the United States

faces the most serious railroad crisis in its history. The situation is
now manifested most strongly in South Dakota and other upper
plains and Western States where grain producers and many other
shippers are threatened with ultimate loss of all rail service. Even
as this hearing is getting under way, the Senate is preparing to
debate this morning possible emergency action involving the Mil-
waukee Railroad.
Yesterday, the bankruptcy court which is deciding the fate of the

Milwaukee Road approved an embargo of all Milwaukee service on
some 6,400 miles of its system, a situation which I think is unprec-
edented in its dimensions. In effect, this means that all mainline
service by the Milwaukee from eastern Montana all the way to the
west coast, some mainline service in the Midwest, and all branch
line service on some 1,000 miles of track in South Dakota where
the Milwaukee is the only mainline railroad, will end as of Novem-
ber 1.
The ICC is preparing to issue a directed service order which

would require that essential service be provided on the embargoed
sections of the Milwaukee. The directed service order amounts to a
temporary respite from the loss of all rail service on some embar-
goed sections of the Milwaukee system.
Many farmers and other shippers on those parts of the Milwau-

kee not covered by the directed service order may lose all rail
service as of November 1. At best, partial service under the direct-
ed order of the ICC can last no longer than 8 months. During this

NOTE.—See also hearings before the Subcommittee on Transportation and Commerce, House
Committee on Interstate and Foreign Commerce, on H.R. 4570 held on Apr. 24, May 31, July 2,
Oct. 16, 23, 25, 30, and Nov. 1, 1979.

(1)
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time, efforts will continue to persuade other railroads to take over
embargoed sections of the Milwaukee, but the outcome at this
point is far from certain.
Communities throughout South Dakota and other Western States

are now confronted with a transportation disaster. Without a rail-
road, they have no other viable alternative to move grin, a princi-
pal element in their economies, to distant domestic and export
market points. The future of these communities will be largely
determined by the success or failure of efforts made over a period
of less than a year to maintain permanent rail service. It is per-
haps a bitter irony that these towns and many other communities
which owe their very existence to the railroads as they moved west
now stand threatened by the loss of transportation which links
them with the mainstream of the national and world economies on
which they are so dependent.
My hometown of Mitchell, for example, was named after the

president of the Milwaukee. The town is there because of the
railroad.
Nowhere is this problem more pronounced than in the Midwest

and Upper Plains States where the Rock Island Railroad as well as
the Milwaukee, is in bankruptcy, and where other railroads are
struggling for survival. Grain farmers, after again producing
bumper crops, are once more unable to move their harvest to
market. The strikes on the Rock Island and at grain elevators at
Duluth and Superior made a perennial grain car shortage crisis
even more severe. And now with the embargo of most of the
Milwaukee system, that crisis may become chronic for much of this
region.
Viewed on a broader scale, railroad shippers throughout much of

the Nation are faced with the jarring paradox of not being able to
fully utilize the most energy-efficient means of transport available
during what is now an energy-short era. The question is whether
the rail system as a whole will have the ability to meet the de-
mands of our energy-short economy will increasingly place upon it
in the immediate years ahead, given the rail system's lost traffic
and revenue and the deterioration of a large part of its facilities.
The extent to which the rail industry succeeds in achieving its

potential substantially rests on two points: freedom from no longer
needed and often damaging regulatory constraints, and vigorous
and imaginative development of new competitive market ap-
proaches by both railroads and railroad shippers.
I am well aware of the ongoing work to develop and enact

comprehensive deregulation legislation, but at best, this will be
complex and prolonged. In the meantime, there is substantive legis-
lative and administrative policy initiatives that can and should be
made to benefit the rail industry and the shipping community
while continuing to move toward equitable overall deregulation.
These steps, in turn, can have a direct bearing on the future
formulation of a complete deregulation package.
At this point I would like to express to Chairman Florio my

appreciation for the opportunity to hold this joint hearing by our
two subcommittees. In this hearing we are combining the policy
advisory approach of the Joint Economic Committee toward eco-
nomic problems, with the mandated legislative responsibilities of
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the Subcommittee on Transportation and Commerce, which Con-
gressman Florio chairs.
I look forward to a productive hearing. Just briefly, we want to

know first of all how the ICC's market test criteria should be
modified to provide a straightforward, practical standard that can
be effectively applied to protect the legitimate interests of captive
shippers; second, why the record of contract ratemaking between
railroads and shippers has been so dismal when this approach
holds the promise of great benefit for both railroads and their
customers through agreements that can be reached without Feder-
al intervention.
Beyond this, the question arises as to whether the widespread

use of contracts could reduce or perhaps even eliminate the need
for development and application of a market dominant standard if
captive shippers are able to negotiate mutually agreeable service
arrangements with railroads. This issue is taking on increasing
importance. I am approaching the point of concluding that in eco-
nomic deregulation matters, the core issue is not comprehensive
deregulation per se; rather, it is the degree of economic regulatory
protection that should be retained to protect captive shippers. This
question can be answered by the scope with which contract rate-
making is successfully conducted by railroads and shippers.
The final issue relates to the question of what obstacles lie in the

path of broadening the exemption of rate regulation of traffic in
markets where adequate intermodal competition exists and what
can be done to reach this objective which aims at removing the
Federal regulatory presence where it is no longer needed.

I think if Congress effectively addresses these issues, we will
have moved the rail industry and the shipping community a long
way toward deregulation and a more secure and prosperous future.
Well, I am anxious to hear now Chairman Florio's opening state-

ment. Both of us have a complication today with the Milwaukee
emergency. Action on this subject is contemplated both on the
House and Senate sides this morning, so there may have to be a
brief interruption at some point, but we will go as far as we can.
Chairman Florio?
Mr. FLORIO. Thank you very much, Senator.
Just to amplify on the point that the Senator made, at 10:30 this

morning the House Rules Committee will meet in an emergency
session to consider granting a rule for legislative proposals that
have come forth from my committee to deal with the Milwaukee
crisis and to facilitate the restructuring of the Milwaukee. At 10:80
I will have to be at the Rules Committee for a brief period of time.

I am pleased to join with the Senator to hear from the Chair-
man, and from shippers with regard to the proposals for regulatory
reform which have come from the ICC, and to perhaps get the
shippers' reactions to those proposals. The dialog is critical to the
development of fair and equitable deregulation proposals. Railroads
need relief from constraints of overregulation, and shippers need
efficient, reliable, and reasonably priced transportation services.
Hopefully these needs are compatible.
Competition, is the answer, and where competition exists, regula-

tory constraints must be lifted so that railroads can compete in the
marketplace. Where no competition exists, or where there is a
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question as to whether competition does or does not exist, shippers
and the public must be protected. Deregulation, if it is to be offered
in lieu of Government regulation, must facilitate competition and
most assuredly should not hinder competition intermodally or
intramodally.
Today we will hear from shippers as to what they have experi-

enced under preliminary regulatory reform initiatives from the
ICC. We need to go much further than the preliminary reforms, as
far as I am concerned. We need to address what will happen to
railroads and shippers under a deregulation proposal. We already
know the disastrous results of too much regulation. Without dereg-
ulation, the public—in other words, the Government, and ultimate-
ly the taxpayers—will continue to pay the price of the existing
system. We may very well be facing more bankruptcies in this
industry, to the point where railroads will be eliminated as a major
component of our transportation system. This is certainly unde-
sirable.

Deregulation gives the railroads the opportunity to perform effi-
ciently and effectively as other businesses do in the marketplace.
We should, therefore, attempt to formulate a proposal that will
derive the maximum benefits for the industry as well as for ship-
pers and consumers.
Without objection, I wish to place in the record at this point the

text of H.R. 4570, "Railroad Deregulation Act of 1979."
[Testimony resumes on p. 91.]
[Text of H.R. 4570 follows:]
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96TH CONGRESS

•H R 4570•1ST SESSION

To reform the economic regulation of railroads, to improve the quality of rail
service in the United States through financial assistance which encourages
railroad restructuring, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

JUNE 21, 1979

Mr. STAGGERS (by request) introduced the following bill; which was referred to
the Committee on Interstate and Foreign Commerce

A BILL
To reform the economic regulation of railroads, to improve the

quality of rail service in the United States through financial
assistance which encourages railroad restructuring, and for
other purposes.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 TITLE I—RAILROAD DEREGULATION

4 SEC. 101. This title may be cited as the "Railroad De-

5 regulation Act of 1979".
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PART A—RAIL TRANSPORTATION POLICY

RAIL TRANSPORTATION POLICY

SEC. 110. (a) Chapter 101 of title 49, United States

Code, is amended by inserting after section 10101 the follow-

ing new section:

"§10101a. Rail transportation policy

"To ensure the development and maintenance of a

healthy, efficient freight transportation system in the private

sector, in which the various modes of transportation are sub-

ject to impartial regulation, the Interstate Commerce Com-

"(1) Maximum reliance on competitive market

forces and on actual and potential competition among

all transportation modes to provide transportation serv-

ices at fair prices and to enable efficient and well-man-

aged carriers to earn adequate profits and to attract

capital.

"(2) Avoidance of undue concentrations of market

power.

"(3) Reduction of regulatory barriers to entry into

and exit from the industry.

"(4) Maintenance of fair wages and working con-

ditions.
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3

1 "(5) Operation of transportation facilities and

2 equipment without detriment to the public health and

3 safety.

4 "(6) Development and maintenance of a transpor-

5 tation system responsive to the needs of the public and

6 of the United States, including the national defense, in

7 which regulatory decisions are reached fairly and expe-

8 ditiously.".

9 (b) Section 10101(a) of title 49, United States Code, is

10 amended by striking out "To ensure" and inserting in lieu

11 thereof "Except where policy may have an impact on rail

12 carriers, in which case the principles of section 10101a of

13 this title shall govern, to ensure".

14 (c) The section analysis of chapter 101 of title 49,

15 United States Code, is amended by inserting after the item

16 relating to section 10101 the following new item:

10101a. Rail transportation policy.".

17 PART B—RATEMAKING

18 MAXIMUM AND MINIMUM RATE REGULATION

19 SEC. 121. (a) Subchapter I of chapter 107 of title 49,

20 United States Code, is amended by inserting after section

21 10701 the following new section:
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1 "§ 10701a. Standards for rates and conditions of service

2 for rail carriers

3 "(a) Subject to the provisions of subsections (b) and (c)

4 of this section, a rail carrier subject to the jurisdiction of the

5 Interstate Commerce Commission under subchapter I of

6 chapter 105 of this title may establish any rate and condition

7 for transportation or other service provided by the carrier. In

8 addition, one or more rail carriers may, by contract, agree

9 with one or more purchasers of rail services on specified rates

10 and conditions for specified services, and any such contract or

11 agreement shall not be subject to the provisions of subsec-

12 tions (b) and (c) of this section.

13 "(b)(1) During the 5-year period beginning on the effec-

14 tive date of the Railroad Deregulation Act of 1979, any rail

15 carrier rate that exceeds the base rate, increased by 7 per-

16 cent annually, shall be subject to the provisions of paragraphs

17 (2) through (7) of this subsection. The base rate is the rate in

18 effect for identical or substantially similar services on the ef-

19 fective date of such Act, adjusted by multiplying that rate by

20 a fraction, the numerator of which is the latest published

21 Quarterly Implicit Price Deflator for Gross National Product

22 compiled by the Department of Commerce, or any successor

23 index (hereinafter the 'GNP Deflator'), and the denominator

24 of which is the same index for the fourth quarter of 1979.

25 The base rate for services for which there was no commodity

..

-
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5

1 rate in effect on the effective date of such Act and for which

2 a rate first becomes effective after such date, and for a ra
te

3 established under paragraph (6) of this subsection, shall be

4 the published or established rate, as the case may be, adjust-

5 ed by multiplying that rate by a fraction, the numerator of

6 which is the latest published quarterly GNP Deflator and the

7 denominator of which is the same index for the quarter pre-

8 ceding the quarter in which that rate becomes effective or is

9 established.

10 "(2) During the 2-year period beginning on the effective

11 date of the Railroad Deregulation Act of 1979, one or more

12 rail carriers may put into effect a rate increase described in

13 section 10706(a)(3)(B) of this title if the increased rate does

14 not exceed the base rate. The base rate is the rate in effect

15 on the effective date of such Act for services identical or

16 substantially similar to those services affected by the in-

17 crease, adjusted by multiplying that rate by a fraction, the

18 numerator of which is the latest published quarterly GNP

19 Deflator and the denominator of which is the same index for

20 the quarter preceding the quarter in which such effective date

21 occurs.

22 "(3) During the 5-year period beginning on the effective

23 date of the Railroad Deregulation Act of 1979, the Commis-

24 sion may, subject to paragraphs (4) through (8) of this sub-

25 section, order d reduction in the amount of a rate increase
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6

1 which is in excess of the levels specified in paragraph (1) or

2 (2) of this subsection, except where such increase raises the

3 rate to a level at which it covers only the incremental cost of

4 providing the service. A rate may be reduced only upon in-

5 vestigation initiated on petition of a complaining purchaser of

6 transportation services or an organization representing a

7 complaining purchaser. Before an investigation may be initi-

8 ated, the Commission must find, based upon the verified

9 statements of a complaining purchaser or organization repre-

10 senting such a purchaser and after a hearing if the Commis-

11 sion so orders, that such complaining purchaser or organiza-

12 tion has 'demonstrated that-

13 "(A) the complaining purchaser will be or has

14 been competitively damaged by imposition of the rate

15 complained of; and

16 "(B) the complaining purchaser is likely to prevail

17 on the merits in any investigation undertaken.

18 "(4) In any such investigation, to obtain relief the corn-

19 plaining purchaser or organization must prove, on the record

20 by clear and convincing evidence, that the complaining pur-

21 chaser has no reasonable alternative to transportation by the

22 carrier that proposed the increase. The complaining purchas-

23 er shall address and the Commission shall make a specific

24 finding with respect to each of the following:
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1 "(A) Transportation services and associated rates

2 offered by rail carriers other than the rail carrier that

3 proposed the increase, by all other carriers of other

4 modes, and by combinations of modes (including the

5 possibility and cost of private carriage).

6 "(B) The existence of alternative markets for or

7 sources of (as appropriate) such complaining purchas-

8 er's goods.

9 In making its determination under this paragraph, the Com-

10 mission shall find that the complaining purchaser has a rea-

11 sonable transportation alternative if comparable motor car-

12 riage is available at a rate not in excess of 125 percent of the

13 rail rate at issue or if carriage by rail and water or rail and

14 motor carrier is available at a rate not in excess of 110 per-

15 cent of the rail rate at issue, or if a comparable volume of

16 traffic from that purchaser has moved at a rate in excess of

17 the rail rate at issue during the year prior to the effective

18 date of the rail rate at issue.

19 "(5) If the Commission finds, taking into account all the

20 factors listed, that the complaining purchaser has no reason-

21 able transportation alternative, then the rail carrier establish-

22 ing the increase shall bear the burden of proving, on the

23 record by clear and convincing evidence, that the increase is

24 reasonable.

59-551 0 - 80 - 2
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1 "(6) Tithe Commission finds that the complaining pur-

2 chaser has no reasonable transportation alternative and that

3 the rate at issue is not reasonable, it may order such rate

4 reduced, except that-

5 "(A) the Commission may not reduce a rate below

6 the level required to ensure the rail carrier revenues

7 that (i) are adequate to cover total operating expenses,

8 including an allocable share of indirect costs and depre-

9 ciation and obsolescence incurred, and (ii) when consid-

10 ered in the context of revenues received by the affected

11 carrier from other sources, will yield an overall ade-

12 quate return on capital; and

13 "(B) in no instance may the Commission-

14 "(i) set a rate which yields a return on the

15 capital used to provide the service which is great-

16 er than twice the overall adequate rate of return

17 on capital; or

18 "(ii) reduce a rate below the level that could

19 be established under paragraph (1) of this

20 subsection.

21 "(7) Any rate reduction ordered by the Commission

22 shall apply only to the portion of the rate to or from the

23 nearest interchange point at which reasonably direct service

24 can be provided from the origin to the destination by a water

25 carrier or two or more rail carriers that have not discussed
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1 the rate at issue, unless such interchange point is more than

2 50 miles from the location at which such purchaser originates

3 or terminates traffic, in which case the reduction may be for

4 the entire rate. In addition, any rate reduction ordered by the

5 Commission shall apply only to the complaining purchaser.

6 The complaining purchaser may ship at the reduced rate only

7 as long as it ships all output subject to that rate that can

8 practicably be moved by rail, container-on-flat-car, or trailer-

9 on-flat-car beween the points covered by that rate via the rail

10 carrier or carriers affected by the rate reduction.

11 "(8) Notwithstanding any other provision of this section,

12 a rate that is reduced under this subsection may not be in-

13 creased for 12 months after the effective date of the Commis-

14 sion's order reducing the rate.

15 "(9) A petition under this subsection may be filed by a

16 group of similarly situated purchasers, or by an organization

17 representing a group of similarly situated purchasers, but in

18 any such case the showing required by paragraphs (3) and (4)

19 of this subsection must be made for each member of the

20 group before such member may benefit from a rate decrease.

21 "(c) No rail carrier shall, with the intent to eliminate a

22 competitior, set a rate below a level that contributes to the

23 establishing carrier's going concern value. Any rate that

24 covers incremental cost shall be found to contribute to going

25 concern value. If an affected competitor proves, on the
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1 record, that a rate is in violation of this section, the Commis-

2 sion may order such rate to be increased, but only to a level

3 that contributes to the going concern value of the carrier.

4 "(d)(1) A rail carrier may establish a tariff, for any

5 movement or group of movements, under which rates may be

6 raised or lowered between published maximum and minimum

7 levels, effective on publication, in response to either expected

8 or actual fluctuations in demand for rail service. The condi-

9 tions under which rates may be raised or lowered, and the

10 maximum and minimum levels of such rates, shall be set

11 forth clearly in the tariff.

12 "(2) During the 5-year period beginning on the effective

13 date of the Railroad Deregulation Act of 1979, subsections

14 (b) and (c) of this section shall apply to the average rate

15 (calculated by totaling the rate in effect on each day of the

16 period and dividing that total by the number of days in the

17 period) actually charged under a tariff established under this

18 subsection in any 6-month period, except that where a com-

19 plaining purchaser proves that a particular rate level covered

20 by such tariff remained in effect for more than 120 days in

21 any 150-day period, subsections (b) and (c) of this section

22 shall apply to that particular rate level. For purposes of this

23 paragraph, a particular rate level shall be deemed to include

24 rates up to 3 percent above and 3 percent below such rate

25 level.".
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1 (b)(1) The section heading of section 10701 of title 49,

2 United States Code, is amended by inserting "other than for

3 rail carriers" after "practices".

4 (2) The first sentence of section 10701(a) of title 49,

5 United States Code, is amended by inserting "subchapter I

6 (except a rail carrier), II, III, or IV of" after "under".

7 (3) Section 10701(b) of title 49, United States Code, is

8 repealed.

9 (4) Section 10701(c) of title 49, United States Code, is

10 amended by inserting "(except a rail carrier)" after "those

11 subchapters".

12 (5) The section analysis of chapter 107 of title 49,

13 United States Code, is amended by striking out the item re-

14 lating to section 10701 and inserting in lieu thereof the fol-

15 lowing:

"10701. Standards for rates, classifications, through routes, rules, and practices
other than for rail carriers.

"10701a. Standards for rates and conditions of service for rail carriers.".

16 (c) Section 10503(a) of title 49, United States Code, is

17 amended by striking out paragraph (2) thereof.

18 INVESTIGATION OF RATES AND ORDERS SETTING RATES

19 SEC. 122. (a) Section 10704(a)(1) of title 49, United

20 States Code, is amended by inserting immediately before the

21 period at the end of the first sentence thereof the following:

22 ", subject to the provisions of section 10701a of this title".
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1 (b) Section 10704(e) of title 49, United States Code, is

2 repealed.

3 (c) Section 10704(0 of title 49, United States Code, is

4 amended-

5 (1) by inserting immediately before the period at

6 the end of the first sentence thereof the following: ",

7 except that with respect to a rail carrier, the Commis-

8 sion may begin an investigation only upon complaint";

9 and

10 (2) by striking out "title, but" and all that follows

11 in the second sentence and inserting in lieu thereof

12 "title.".

13 (d) Section 10707(a) of title 49, United States Code, is

14 amended-

15 (1) in the first sentence, by striking out "on its

16 own initiative or on complaint of an interested party"

17 and inserting in lieu thereof "on complaint of an inter-

18 ested party, subject to the provisions of section 10701a

19 where applicable"; and

20 (2) by inserting after the first sentence the follow-

21 ing new sentence: "No investigation of an allegation

22 that a rate is unreasonably high may be ordered with

23 respect to any rate increase that becomes or is sched-

24 uled to become effective after 5 years after the effec-

25 tive date of the Railroad Defegulation Act of 1979.".
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1 (e) Section 10707(b)(1) of title 49, United States Code,

2 is amended to read as follows:

3 "(b)(1) The Commission must complete a proceeding

4 under this section and make its final decision by the end of

5 the 4th month after a complaint is filed. If the Commission

6 does not reach a final decision within the applicable time

7 period, the Commission may not find the rate, classification,

8 rule, or practice to be unlawful on the basis of the allegations

9 in the complaint or substantially similar allegations.".

10 (f) Section 10707(c) of title 49, United States Code, is

11 repealed.

12 (g) Section 10707(d) of title 49, United States Code, is

13 amended to read as follows:

14 "(d) With respect to any rate increase investigated

15 under this section, the Commission shall require the rail car-

16 riers involved to account for all amounts received under the

17 increase until the Commission completes the proceeding or

18 until 4 months after a complaint is filed, whichever occurs

19 first. The accounting must specify by whom and for whom

20 the amounts are paid. When the Commission takes final

21 action in favor of a complaining purchaser, it shall require the

22 carrier to refund to the person for whom the amounts were

23 paid that part of the increased rate found to be unjustified,

24 plus interest at a rate equal to the average yield (on the date

25 the complaint is filed) of marketable securities of the United
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1 States Government having a duration of 120 days, and may,

2 if the violation is found to be willful, assess the carrier all or

3 any portion of the costs and attorneys' fees incurred by the

4 complaining purchaser. If the Commission determines that an

5 action under this section was initiated or continued in bad

6 faith, it may assess the complainant all or any portion of the

7 costs and attorneys' fees incurred by the carrier.".

8 (h) Section 10707(e) of title 49, United States Code, is

9 repealed.

10 (i) The first sentence of section 11701(a) of title 49,

11 United States Code, is amended by striking out "The" and

12 inserting in lieu thereof "Except as otherwise provided, the".

13 (j)(1) The section heading of section 10707 of title 49,

14 United States Code, is amended by striking out "and suspen-

15 sion".

16 (2) The item relating to section 10707 in the section

17 analysis of chapter 107 of title 49, United States Code, is

18 amended by striking out "and suspension".

19 JOINT LINE RATES AND THROUGH-ROUTES

20 SEC. 123. (a) Section 10705(a) of title 49, United States

21 Code, is amended-

22 (1) in paragraph (1), by striking out "The Inter-

23 state Commerce" and inserting in lieu thereof "The

24 Interstate Commerce Commission may prescribe

25 through-routes among rail carriers and between rail

•
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carriers and other common carriers subject to the juris-

diction of the Commission under subchapter II (except

a motor common carrier of property) or subchapter III

of chapter 105 of this title. In addition, except as pro-

vided in subsection (b) of this section, the";

(2) in paragraph (1), by inserting "(except a rail

carrier)" after "subchapter I";

(3) by striking out the last sentence of paragraph

9 (1);

10 (4) by striking out paragraph (2) and redesignat-

11 ing paragraph (3) as paragraph (2); and

12 (5) in paragraph (2), as so redesignated, by strik-

13 ing out "or joint rate applicable to it" in subparagraph

14 (B).

15 (b) Section 10705 of title 49, United States Code, is

16 amended by redesignating subsections (b) through (0 as sub-

17 sections (c) through (g), respectively, and inserting after sub-

18 section (a) the following new subsection:

19 "(b)(1) Rail carriers subject to the jurisdiction of the

20 Commission under subchapter I of chapter 105 of this title

21 may among themselves, and with carriers of other modes,

22 establish joint-line rates for through service on any route, and

23 may agree on any division of revenues from such rates on

24 such routes.
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1 "(2) In the event carriers participating in any through

2 route involving a rail carrier that is established by the Corn-

3 mission pursuant to subsection (a) of this section are unable

4 or unwilling to agree on joint-line rates and divisions of rev-

5 enues, the applicable rate for service on the through route

6 shall be the sum of the local or proportional rates established

7 by each participating carrier for its portion of the route, and

8 each carrier shall receive revenues in accordance with its

9 local or proportional rate for that portion of the route.

10 "(3) Unless the participating carriers agree otherwise,

11 the originating carrier on any through route involving a rail

12 carrier shall collect all revenues for the service and shall

13 divide the revenues according to the local rates or the divi-

14 sions established, as the case may be.

15 "(4) Nothing in this subsection shall be construed as

16 requiring the cancellation of any joint-line rates or divisions

17 of revenue in effect on the effective date of the Railroad De-

18 regulation Act of 1979.".

19 (c) Section 10705(c) of title 49, United States Code, as

20 redesignated, is amended-

21 (1) by inserting "subchapter 11 or III of" after

22 "under" the first place it appears; and

23 (2) by striking out "rail or".

24 (d) Section 10705(e) of title 49, United States Code, as

25 redesignated, is amended—
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1 (1) by inserting "(1)" immediately before

2 "When";

3 (2) by striking out "rail or" in the first sentence;

4 (3) by striking out the second sentence; and

5 (4) by adding at the end thereof the following new

6 paragraph:

7 "(2) Unless the participating carriers agree otherwise, a

8 joint-line rate involving rail carriers shall be increased or de-

9 creased by the absolute amount of any increase or decrease

10 in the rate of any participating carrier for its portion of the

11 traffic, and the entire amount of the increase or decrease

12 shall be added to or subtracted from the share of revenues of

13 the carrier establishing the new rate. Any participating carri-

14 er may, however, elect to cancel the joint-line rate in such

15 event.".

16 (e) Section 10705(0 of title 49, United States Code, as

17 redesignated, is amended to read as follows:

18 "(f) The Commission may begin a proceeding under sub-

19 section (a) or (c) of this section on its own initiative or on

20 complaint and may take action only after a full hearing.".

21 (f) Section 10703(a)(2) of title 49, United States Code,

22 is amended by striking out "and shall establish rates and

23 classifications applicable to those routes".
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1 RATE BUREAUS

2 SEC. 124. Section 10706(a) of title 49, United States

3 Code, is amended-

4 (1) by adding at the end of paragraph (1) the fol-

5 lowing new subparagraph:

6 "(C) 'practicably participates in that movement'

7 means-

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

"(i) with respect to a revision of an existing

joint-line rate, that a carrier has, during the 12

months preceding the discussion, agreement, or

vote, actually carried traffic under the joint-line

rate at issue; or

"(ii) with respect to a joint-line rate proposed

for a movement never before conducted, or for

which no joint rate was previously in effect, that

a carrier has agreed to carry any traffic tendered

to it under the joint line rate at issue during the

12 months following the date on which the joint-

line rate becomes effective.";

(2) in the first sentence of paragraph (2)(A), by in-

serting "publication," after "initiation,";

(3) in the second sentence of paragraph (2)(A), by

striking out "section 10101" and inserting in lieu

thereof "section 10101a";
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1 (4) in paragraph (3)(A), by adding after the first

2 sentence the following new sentence: "Such organiza-

3 tion shall provide that all of its meetings (except those

.,
4 dealing with personnel or purely internal administrative

5 matters) shall be open to the public and recorded or

•
6 transcribed, that a legible copy of a transcript shall be

7 available to the public on payment of the reasonable

8 cost of reproduction, and that all votes and agreements

9 shall be open, recorded, and not secret.";

10 (5) in paragraph (3)(A)(i), by inserting "to dis-

11 cuss," after "rail carrier" and by striking out "can

12 practicably participate" and inserting in lieu thereof

13 "practicably participates";

14 (6) by striking out paragraph (3)(B) and redesig-

15 nating paragraph (3)(C) as paragraph (3)(B); and

16 (7) by adding at the end thereof the following new

17 paragraph:

18 "(4) Notwithstanding any other provision of this subsec-

19 tion, one or more rail carriers may enter into an agreement,

20

• 21

22

• 23

24

25

without obtaining prior Commission approval, that provides

solely for compilation, publication, and distribution of rates in

effect or to become effective. The Sherman Act (15 U.S.C. 1

et seq.), the Clayton Act (15 U.S.C. 12 et seq.), the Federal

Trade Commission Act (15 U.S.C. 41 et seq.), sections 73

and 74 of the Wilson Tariff Act (15 U.S.C. 8 and 9), and the

P
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1 Act of June 19, 1936, as amended (15 U.S.C. 13, 13a, 13b,

2 21a) shall not apply to parties and other persons with respect

3 to making or carrying out such agreement. However, the

4 Commission may, upon application or on its own initiative,

5 investigate whether the parties to such an agreement have

6 exceeded its scope and upon a finding that they have, issue

7 such orders as are necessary, including an order dissolving

8 the agreement, to assure that actions taken pursuant to the

9 agreement are limited as provided in this paragraph.".

10 ANTIDISCRIMINATION

11 SEC. 125. (a) Section 10741 of title 49, United States

12 Code, is amended by redesignating subsections (b), (c), and

13 (d) as subsections (e), (0, and (g), respectively, and by striking

14 out subsection (a) and inserting in lieu thereof the following:

15 "(a) No rail carrier subject to the jurisdiction of the

16 Commission under subchapter I of chapter 105 of this title

17 may discriminate in rates, directly or indirectly, between

18 competing purchasers of like and contemporaneous transpor-

19 tation services under similar transportation conditions

20 unless-

21 "(1) the cost of the services differs as between

22 purchasers and the charges reflect only the difference;

23 or

•
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1 "(2) the degree of competition to provide the pur-

2 chasers with transportation services differs as between

3 the purchasers.

4 "(b)(1) Upon petition of a purchaser of transportation

5 services, or of a lawful representative of a locality, port,

6 gateway, or transit point, alleging that a rail carrier has

7 charged different rates for like and contemporaneous services

8 under similar transportation conditions, and that such action

9 has resulted in competitive harm to the petitioner, or, in the

10 case of a locality, port, gateway, or transit point, to a pur-

11 chaser doing business in that locality, port, gateway, or tran-

12 sit point (hereinafter a 'represented purchaser'), the Commis-

13 sion may order an investigation of the alleged discrimination.

14 To obtain relief-

15 "(A) a petitioner must prove; on the record by

16

17

18

19

20

21

22

23

24

25

clear and convincing evidence, that different rates were

charged, that such action has resulted in competitive

harm to the petitioner or a represented purchaser, and

that the injured purchaser is in competition with the

favored purchaser; and

"(B) a petitioner alleging that a rail carrier has

discriminated against it by failing to offer to enter into

a contract for rates and services similar to that into

which another purchaser has entered must prove, in

addition to the proof required in subparagraph (A) of
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1 this paragraph, that the injured purchaser or represent-

2 ed purchaser would have been ready, willing, and able

3 to accept substantially similar contract terms at a time

4 essentially contemporaneous with the period during

5 which the carrier offered the contract to the favored

6 purchaser.

7 "(2) The rail carrier alleged to have violated subsection

8 (a) of this section shall have an affirmative defense if such

9 carrier proves the cost justification for rate differentials re-

10 ferred to in paragraph (1) of such subsection or the differing

11 degrees of competition referred to in paragraph (2) of such

12 subsection. Costs developed in accordance with the account-

13 ing system promulgated by the Commission under section

14 11142(b) of this title shall be accepted as proof of cost.

15 "(c) A rail carrier may be found to be in violation of

16 subsection (a) of this section with respect to a rate charged

17 for services for which a joint-line rate is in effect only if the

18 carrier is an indispensable party to the route covered by the

19 joint rate and if it has refused to provide the portion of the

20 service on its route at a nondiscriminatory rate.

21 "(d) A rail carrier found to be in violation of subsection

22 (a) of this section shall be required to establish nondiscrimina-

23 tory rates, within the meaning of this section, for the traffic

24 involved and to pay an injured purchaser or represented pur-

25 chaser damages equal to the difference between the rate

•
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1 charged that purchaser and the rate charged the favored pur-

2 chaser from the date the complaint was filed until the date on

3 which the Commission issues its decision, plus interest at a

4 rate equal to the average yield (on the date the complaint is

5 filed) of marketable securities of the United States having a

6 duration of 90 days. In addition, if the violation is found to be

7 willful, the Commission may assess the carrier all or any

8 portion of the costs and attorneys' fees incurred by the com-

9 plainant. If the Commission determines that an action under

10 this section was initiated or continued in bad faith, it may

11 assess the complainant all or any portion of the costs and

12 attorneys' fees incurred by the carrier.".

13 (b) Section 10741(e) of title 49, United States Code, as

14 redesignated, is amended by inserting "(except a rail carri-

15 er)" after "of this title".

16 (c) Section 10742 of title 49, United States Code, is

17 amended by adding at the end thereof the following new sen-

18 tence: "A carrier subject to this section may require a con-

19 fleeting line to pay the incremental cost of providing any

20 facilities or services required under this section.".

21 (d)(1) Section 10726(a)(1) of title 49, United States

22 Code, is amended by striking out "I or".

23 (2) Section 10726(c) of title 49, United States Code, is

24 repealed.

59-551 0 - 80 - 3
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1 NOTICE AND PUBLICATION

2 SEC. 126. (a) Section 10762(a)(1) of title 49, United

3 States Code, is amended by inserting after the first sentence

4 the following new sentences: "A rail carrier that has entered

5 into a contract to provide a purchaser of rail services with

6 specific services at specific rate's shall publish and file with

7 the Commission the essential terms of such contract, as re-

8 quired by the Commission. In setting the terms to be pub-

9 lished, the Commission, to the maximum extent consistent

10 with the purposes of this section, shall not require publication

11 of the name or other identifying characteristics of the pur-

12 chaser of rail services.".

13 (b) Section 10762(b) of title 49, United States Code, is

14 amended-

15 (1) in the first sentence of paragraph (1), by strik-

16 ing out "The" and inserting in lieu thereof "Except

17 with respect to the tariffs of a rail carrier providing

18 transportation subject to the jurisdiction of the Com-

19 mission under subchapter I of chapter 105 of this title,

20 the";

21 (2) in the second sentence of paragraph (1), by in-

22 serting "(except a rail carrier)" after "subchapter I";

23 (3) by striking out subparagraph (B) of paragraph

24 (1) and redesignating subparagraphs (C), (D), and (E)

25 as subparagraphs (B), (C), and (D), respectively; and

•
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1 (4) by redesignating paragraph (2) as paragraph

2 (4) and inserting after paragraph (1) the following new

3 paragraphs:

4 "(2) With respect to the tariffs of a rail carrier, the

5 Commission may prescribe the information to be included in a

6 published tariff, but it may not prescribe the format. In this

7 paragraph, 'format' includes such items as typeface, spacing,

8 type of index, and location of information in the tariff. The

9 Commission may require the publication of origin to destina-

10 tion rates for any Commission established through route. If

11 no joint line rate is in effect for such route, the published rate

12 shall be the rate established under section 10705(b)(2) of this

13 title.

14 "(3) With respect to the tariffs of a rail carrier, 'publish'

15 means that the tariff is generally available to the public (A)

16 while it is in effect, and (B) during the notice period set forth

17 in subsection (c)(3) or (c)(4) of this section, as applicable,

18 except as that notice period is modified pursuant to subsec-

19 tion (d) of this section.".

20 (c) Section 10762(c) of title 49, United States Code, is

21 amended-

22 (1) in paragraph (3), by striking out "A proposed

23 change and a new or reduced rate" in the second sen-

24 tence and inserting in lieu thereof "A proposed change
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1 or new or reduced rate of a carrier other than a rail

2 carrier"; and

3 (2) by adding at the end thereof the following new

4 paragraph:

5 "(4) New or changed rates of rail carriers, and tariffs

6 described in section 10701a(d) of this title, may become effec-

7 tive as follows:

8 "(A) During the first year following the effective

9 date of the Railroad Deregulation Act of 1979, 21

10 days after notice thereof is published.

11 "(B) During the second year following such effec-

12 tive date, 14 days after notice thereof is published.

13 "(C) During the third year following such effec-

14 tive date, 7 days after notice thereof is published.

15 "(D) During the fourth year following such effec-

16 tive date, and thereafter, upon publication.

17 Notwithstanding the foregoing provisions of this paragraph,

18 rates described in the second sentence of section 10701a(a) of

19 this title may become effective upon publication.".

20 (d) Section 10762(d)(1) of title 49, United States Code,

21 is amended by striking out "30-day" and inserting in lieu

22 thereof "notice".

to

a

..



•

31

27

1 MISCELLANEOUS RATE PROVISIONS, INCLUDING RATES ON

2 GOVERNMENT TRAFFIC, RELEASED VALUE RATES,

3 AND THE COMMODITIES CLAUSE

4 SEC. 127. (a) Section 10709 of title 49, United States

5 Code, is repealed.

6 (b) Section 10711 of title 49, United States Code, is

7 amended to read as follows:

8 "§10711. Effect of certain sections on rail rates and prac-

9 tices

10 "Sections 10701a, 10707, and 10728 of this title do not

11 modify the application of section 10741, 10742, or 11103 of

12 this title in determining whether a rail rate or practice corn-

13 plies with this subtitle.".

14 (c)(1) Section 10721(a) of title 49, United States Code,

15 is amended-

16 (A) in paragraph (1), by striking out "(1)"; and

17 (B) by striking out paragraph (2).

18 (2) Section 10721(b) of title 49, United States Code, is

19 amended-

20 (A) in the first sentence of paragraph (1), by in-

21 serting "(except a rail carrier)" after "subchapter I";

22 and

23 (B) in the first sentence of paragraph (2), by in-

24 serting "referred to in paragraph (1) of this subsection"

25 after "carrier".
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1 (3) Section 10721 of title 49, United States Code, is

2 amended by adding at the end thereof the following new sub-

3 section:

4 "(d)(1) Notwithstanding section 10762 of this title, a

5 rail carrier may provide transportation services for the

6 United States Government at a rate to be retroactively deter-

7 mined where the United States Government represents to

8 such carrier that the retroactive setting of such rate is neces-

9 sary to meet the needs of the national defense.

10 "(2) Whenever a petition is filed under section 10741(b)

11 with respect to a rate referred to in paragraph (1) of this

12 subsection, the petitioner must prove, in addition to the proof

13 required in section 10741(b)(1)(A) of this title, that the peti-

14 tioner or represented purchaser would have been ready, will-

15 ing, and able to purchase substantially similar transportation

16 services at a time essentially contemporaneous with the

17 period during which the carrier provided the services to the

18 United States Government.".

19 (d) Section 10727 of title 49, United States Code, is

20 repealed.

21 (e) Subsection (b) of section 10728 of title 49, United

22 States Code, is repealed, and subsection (a) of that section is

23 amended by striking out "(a)".

24 (0 Section 10729 of title 49, United States Code, is

25 amended to read as follows:

•
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1 "§10729. Rail carriers; incentive for capital investment

2 "Notwithstanding any other section of this title, any

3 rate that became effective under this section prior to the ef-

4 fective date of the Railroad Deregulation Act of 1979 shall

5 remain in effect in accordance with its terms, but for no

6 longer than 5 years from its effective date, unless the parties

7 agree otherwise. During that period, the Commission may,

8 however, order the rate revised to a level equal to the incre-

9 mental cost of providing the transportation if the Commission

10 finds that the level then in effect reduces the going concern

11 value of the carrier.".

12 (g)(1) Chapter 107 of title 49, United States Code, is

13 amended by adding after section 10730 the following new

14 section:

15 "§ 10730a. Rates and liability based on -value for rail

16 carriers

17 "A rail carrier subject to the jurisdiction of the Inter-

18 state Commerce Commission under subchapter I of chapter

19 105 of this title may establish rates for transportation of

20 property under which the liability of the carrier for that prop-

21 erty is limited to a value established by written declaration of

22 the shipper, by a written agreement, or by a declaration in a

23 tariff of a limit on liability for losses.".

24 (2) Section 10730 of title 49, United States Code, is

25 amended—
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1 (A) in the section heading, by inserting "other

2 than for rail carriers" after "value"; and

3 (B) in the first sentence, by inserting "(except a

4 rail carrier)" after "subchapter I".

5 (3) The section analysis of chapter 103 of title 49,

6 United States Code, is amended by striking out the item re-

7 lating to section 10730 and inserting in lieu thereof the fol-

8 lowing:

"10730. Rates and liability based on value other than for rail carriers.

"10730a. Rates and liability based on value for rail carriers.".

9 (h) Section 10731(b)(2) of title 49, United States Code,

10 is amended-

11 (1) by striking out "10701" and inserting in lieu

12 thereof "10701a"; and

13 (2) by striking out "and order the rate found to be

14 in violation of either of those sections removed from

15 the rate structure".

16 (i)(1) Section 10744(a) of title 49, United States Code,

17 is amended-

18 (A) in paragraph (1), by striking out "rail,

19 motor," and inserting in lieu thereof "motor"; and

20 (B) in paragraph (2), by striking out ", and a re-

21 consignor or diverter giving a rail carrier,".

22 (2) The first sentence of section 10744(b) of title 49,

23 United States Code, is amended by striking out "rail or".
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1 (3) Section 10744(c) of title 49, United States Code, is

2 amended-

3 (A) by striking out paragraph (1) and redesignat-

4 ing paragraphs (2) and (3) as paragraphs (1) and (2),

5 respectively; and

6 (B) in paragraph (2), as so redesignated, by strik-

7 ing out "A rail or express" and inserting in lieu there-

8 of "An express".

9 (j) Section 10746 of title 49, United States Code, is

10 repealed.

11 (k) Section 10747 of title 49, United States Code, is

12 amended by striking out the last two sentences thereof.

13 (1) Sections 10748 and 10750 of title 49, United States

14 Code, are repealed.

15 (m) Subchapter V of chapter 107 of title 49, United

16 States Code, is repealed.

17 (n) The items relating to sections 10709, 10727, 10746,

18 10748, and 10750, and subchapter V in the section analysis

19 of chapter 107 of title 49, United States Code, are repealed.

20 STUDIES

21 SEC. 128. (a) Within 2 years after the effective date of

22 this title, the Secretary of Transportation shall prepare and

23 submit to the Congress a preliminary study of competition in

24 the provision of transportation services. Specifically, the Sec-

25 retary of Transportation shall address the extent to which all



36

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17 (c)(1) For the purposes of the studies authorized by sub-

18 sections (a) and (b) of this section, carriers of all modes, ship-

19 pers, and other persons shall, upon request of the Secretary

20 of Transportation, provide information and data relevant to

21 the study. Such data may include traffic flows by mode and

22 commodity between and within specified regions, relevant

23 costs, rates, and revenues associated with the provision of

24 existing and alternative transportation services, and existing

32

forms of competition are available in connection with the

transportation of goods and commodities between and within

all regions of the country. The study will identify factors such

as types of commodities or movements that could preclude

effective actual or potential competition, and determine what,

if any, rail traffic is not subject to competition.

(b) Within 4 years after the effective date of this title,

the Secretary of Transportation shall prepare and submit to

the Congress a final study describing experience under the

maximum rate regulation provisions of this title, relating that

experience to the results of the earlier study, summarizing

the effects of that experience on carriers of all modes and

their employees, on shippers, and on consumers, and recom-

mending any legislation necessary to provide users of the

freight transportation system with the benefits of competi-

tion.
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1 and alternative marketing patterns for the commodities

2 studied.

3 (2) Any information or documentary material provided

4 to the Secretary or his representatives under this section, to

5 the extent it contains or relates to trade secrets, processes,

6 operations, or style of work or the identity, confidential sta-

7 tistical data, amount, or source of any income, profits, losses,

8 or expenditure of any person, firm, partnership, corporation,

9 or association, shall be exempt from disclosure under section

10 552(b)(3) of title 5, United States Code, and no such data

11 may be made public except as part of the projections, statisti-

12 cal studies, analyses and related activities required under this

13 section (in which case identifying characteristics shall be de-

14 leted to the maximum extent possible), and as may be rele-

15 vant to any administrative or judicial action or proceeding.

16 (d)(1) The Secretary may request from any department,

17 agency, or instrumentality of the Federal Government such

18 statistics, data, program reports, and other materials as he

19 considers necessary to carry out his functions under this sec-

20 tion, and such department, agency, or instrumentality shall

21 cooperate with the Secretary and furnish such statistics,

22 data, program reports, and other materials to the Secretary

23 upon his request. Nothing in this paragraph shall be deemed

24 to affect any provision of law limiting the authority of an

25 agency, department, or instrumentality of the Federal Gov-
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1 ernment to provide information to any other agency, depart-

2 ment, or instrumentality of the Federal Government.

3 (2) The head of any department, agency, or instrumen-

4 tality of the Federal Government may detail, on a reimburs-

5 able basis, any personnel of such department, agency, or in-

6 strumentality to assist in carrying out the duties of the Secre-

7 tary under this section.

8 PART C—STRUCTURE

9 ENTRY

10 SEC. 131. (a) Section 10901 of title 49, United States

11 Code, is amended to read as follows:

12 "§10901. Authorizing construction and operation of rail-

13 road lines

14 "(a) Any rail carrier or other entity, including a State or

15 local government, a shipper, or a shipper association, but not

16 including a carrier subject to the jurisdiction of the Commis-

17 sion under subchapter I (except a rail carrier), II, III, or IV

18 of this chapter or a person affiliated with such a carrier,

19 may-

20 "(1) construct and operate a new railroad line or

21 an extension of an existing railroad line;

22 "(2) construct and operate a railroad line that

23 crosses another railroad line, if—
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1 "(A) the construction and operation does not

2 unreasonably interfere with operation of the line

3 crossed; and

4 "(B) the owner of the crossing line pays the

5 owner of the crossed line a fair market rental or

6 for the easement provided.

7 If the carriers are unable to agree on the amount or terms of

8 payment, or operation, either party may submit the issue to

9 the Commission for binding arbitration.

10 "(b) Subject to the provisions of sections 11342 and

11 11343 of this title, any rail carrier or other entity, including

12 a State or local government, a shipper, or a shipper associ-

13 ation, but not including a carrier subject to the jurisdiction of

14 the Commission under subchapter I (except a rail carrier), II,

15 III, or IV of this chapter or a person affiliated with such a

16 carrier, may acquire an existing rail carrier or portion thereof

17 and operate its railroad line.

18 "(c) A rail carrier providing service within a given

19 Standard Metropolitan Statistical Area (SMSA), as defined

20 by the Secretary of Commerce, shall provide switching serv-

21 ice in a nondiscriminatory manner, at a charge not to exceed

22 the fully allocated cost of providing such service, to all carri-

23 ers originating or terminating traffic within that SMSA.

24 "(d) For purposes of this section, a person is affiliated

25 with a carrier subject to the jurisdiction of the Commission
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1 under subchapter I (except a rail carrier), II, Ill, or IV of

2 this chapter if, because of the relationship between that

3 person and such carrier, it is reasonable to believe that the

4 affairs of a rail carrier acting under this section will be man-

5 aged in the interest of such other carrier.".

6 (b) Section 10902 of title 49, United States Code, and

7 the item relating to section 10902 in the section analysis of

8 chapter 109 of such title, are repealed.

9 ABANDONMENT AND DISCONTINUANCE OF SERVICE

10 SEC. 132. (a)(1) Section 10903(a) of title 49, United

11 States Code, is amended by striking out the last sentence

12 thereof.

13 (2) Section 10903(b) of title 49, United States Code, is

14 amended-

15 (A) by amending paragraph (1)(A) to read as fol-

16 lows:

17 "(A) finds public convenience and necessity, it

18 shall approve the application as filed; or";

19 (B) by redesignating paragraph (2) as paragraph

20 (3) and by inserting after paragraph (1) the following

21 new paragraph:

22 "(2) The Commission shall find that the public conven-

23 ience and necessity require and permit the abandonment or

24 discontinuance if—
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"(A) no objection to the abandonment or discon-

tinuance is timely filed under section 10904(c)(1) of

this title;

"(B) the applicant carrier demonstrates that rev-

enues attributable to the line or service, as the case

may be, do not meet or exceed the full cost of operat-

7 ing the line or service, as defined in section

8 10905(a)(1) of this title; or

9 "(C) the Commission determines that the benefit

10 to the applicant carrier from abandonment or discon-

11 tinuance, including any benefit arising from the ability

12 to put capital used on the line or service to other rail-

13 road use, exceeds the detriment to the objecting party

14 and others similarly situated from loss of service,

15 taking into account any impact the abandonment or

16 discontinuance may have on rural and community

17 development.".

18 (3) Section 10903(c) of title 49, United States Code, is

19 amended to read as follows:

20 "(c) A certificate issued under this section shall be effec-

21 tive on the 31st day after its issuance.".

22 (b)(1) Section 10904(a)(2) of title 49, United States

23 Code, is amended by striking out "and" at the end of subpar-

24 agraph (A), by redesignating subparagraph (B) as subpara-
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1 graph (C), and by inserting after subparagraph (A) the follow-

2 ing new subparagraph:

3 "(B) a statement that the line is available for sub-

4 sidy or sale in accordance with section 10905 of this

5 title, an estimate of the subsidy and minimum purchase

6 price required to keep the line in operation, calculated

7 in accordance with section 10905 of this title, and the

8 name and business address of the person who is au-

9 thorized to discuss sale or subsidy terms for the carri-

10 er; and".

11 (2) Section 10904(b) of title 49, United States Code, is

12 amended to read as follows:

13 "(b)(1) Except as provided in paragraph (2) of this sub-

14 section, if an objection to an abandonment or discontinuance

15 is timely filed, the burden is on the person applying for the

16 certificate to prove that the present or future public conven-

17 ience and necessity require or permit such abandonment or

18 discontinuance.

19 "(2) An application approved by the Secretary of Trans-

20 portation as part of a plan or proposal under section 5 (a)

21 through (d) of the Department of Transportation Act (49

22 U.S.C. 1654 (a) through (d)) shall be approved by the Com-

23 mission unless an objecting party demonstrates, on the

24 record, that the detriment to the objecting party and others

25 similarly situated from the abandonment or discontinuance
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1 exceeds the transportation benefit from the plan or pro-

2 posal as a whole, as determined by the Secretary of

3 Transportation.".

4 (3) Section 10904(c)(1) of title 49, United States Code,

5 is amended-

6 (A) by amending the first sentence to read as fol-

7 lows: "The Commission shall begin an investigation to

8 assist it in determining what disposition to make of an

9 application for a certificate of abandonment or discon-

10 tinuance if an objection is filed, at least 30 days before

11 the date proposed in the application for the abandon-

12 ment or discontinuance to become effective, by a ship-

13 per or other person that has made significant use (as

14 determined by the Commission) of the railroad line in-

15 volved during the 12-month period before the filing of

16 the application, or by a State or political subdivision of

17 a State in which any part of the railroad line is beat-

18 ed."; and

19 (B) in the last sentence, by striking out "or on the

20 initiative of the Commission".

21 (4) Section 10904(c)(2) of title 49, United States Code,

22 is amended to read as follows:

23 "(2)(A) If an objection to an application is not timely

24 filed by a proper party as described in paragraph (1) of this

25 subsection, the Commission shall approve the application and

59-551 0 - 80 - 4
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shall immediately issue a certificate under section 10903 of

this title.

"(B) If an objection to an application is timely filed by a

proper party as described in paragraph (1) of this subsection,

the Commission shall complete its investigation and issue its

decision within 120 days after the last day on which an ob-

jection to such application could have been timely filed under

paragraph (1) of this subsection. If the Commission finds

public convenience and necessity, or if the Commission fails

to complete its investigation and issue its decision within

such 120-day period, it shall approve the application and

issue a certificate under section 10903 of this title.".

(c)(1) Section 10905(a) of title 49, United States Code,

is amended by striking out paragraph (2), redesignating para-

graph (1) as paragraph (2), and inserting before paragraph (2)

the following new paragraph:

"(1) 'full cost' means the avoidable cost of provid-

ing rail freight transportation on a line, plus an ade-

quate return on capital attributable to the line.".

20 (2) Section 10905(b) of title 49, United States Code, is

21 amended-

22 (A) in the first sentence, by inserting "promptly"

23 after "publish"; and

24 (B) by striking out everything that follows the

25 first sentence and inserting in lieu thereof the follow-

SI
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1 ing: "If, within 10 days after the date of such publica-

2 tion, the carrier has received an offer of subsidy under

3 subsection (c) of this section or an offer to purchase

4 under subsection (e) of this section, any certificate

5 issued by the Commission authorizing the abandonment

6 or discontinuance shall have no effect for the line of

7 railroad or portion thereof covered by the offer. If an

8 offer of subsidy or sale is made and the subsidy or sale

9 agreement is not consummated within 100 days after

10 the date of publication of notice under this subsection,

11 the Commission shall issue a new certificate authoriz-

12 ing the abandonment or discontinuance, except that in

13 the case of a sale the parties may agree to an exten-

14 sion of such 100-day period.".

15 (3) Section 10905 of title 49, United States Code, is

16 amended by striking out subsection (c) and inserting in lieu

17 thereof the following new subsections:

18 "(c)(1) During the 10 days following the date of publica-

19 tion of notice under subsection (b) of this section, any finan-

20 cially responsible person, including a governmental entity,

21 may offer to pay the carrier a subsidy that covers the differ-

22 ence between revenues attributable to the line and the full

23 cost of continuing service on such line. In addition, a subsidy

24 offer may be made for a portion of the line if such portion

25 does not connect only to a line that is the subject of an appli-
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1 cation for a certificate of abandonment or discontinuance

2 which is pending under this subchapter. Any subsidy offer

3 under this subsection shall be filed concurrently with the

4 Commission.

5 "(2) If a subsidy offer is for less than the carrier's esti-

6 mate provided in the notice issued under section 10904 of

7 this title, the offeror shall explain the basis of the disparity.

8 The full cost of continuing service shall be determined by the

9 carrier and the offeror in accordance with subsection (a)(1) of

10 this section. The carrier shall -promptly make available, to all

11 potential offerors who so request, all information that the

12 Commission by regulation considers necessary to allow a po-

13 tential offeror to calculate an adequate subsidy offer.

14 "(3) A subsidy offer may not be made under this subsec-

15 for a line, or a portion of a line, if the revenues attributa-

16 ble to such line or portion thereof meet or exceed the full cost

17 of operating such line or portion thereof.

18 "(d)(1) If the carrier and the offeror cannot agree on full

19 cost or other terms of the subsidy, either the carrier or the

20 offeror (if he is the only offeror or he has been chosen under

21 subsection (g) of this section) may, within 30 days after the

22 date the offer is made, submit the dispute to the Commission

23 for binding arbitration.

24 "(2) If a dispute is submitted to the Commission for ar-

25 under paragraph (1) of this subsection, the Commis-

z.

4

4,

4,
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1 sion shall render its decision within 60 days after the date of

2 submission. Such decision shall be effective immediately upon

3 being rendered, and shall provide for the subsidy payments to

4 be retroactive to 30 days after the date of publication of

5 notice under subsection (b) of this section. After the conclu-

6 sion of arbitration, the offeror may withdraw his subsidy

7 offer, in which case-

8 "(A) the offeror shall pay to the operator the full

9 cost of operation of the line, as previously determined

10 by arbitration, for any time the line was operated or is

11 required to be operated after the 30th day following

12 the date of publication of notice under subsection (b) of

13 this section; and

14 "(B) the Commission shall issue a certificate au-

15 thorizing the abandonment or discontinuance.

16 "(e)(1) During the 10 days following the date of publica-

17 tion of notice under subsection (b) of this section, a financially

18 responsible person, including a governmental entity, who in-

19 tends to continue service on the line may offer to purchase

20 the line or any portion thereof (including, unless otherwise

21 mutually agreed, all facilities on the line or portion thereof

22 necessary to provide effective transportation services) for not

23 less than the lesser of (A) the fair market value of the line or

24 portion thereof when used to provide rail services (excluding

25 consideration of any Federal or State subsidy), or (B) the fair
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1 market value of the line or portion thereof when used for

2 purposes other than providing rail services. Any purchase

3 offer under this subsection shall be filed concurrently with the

4 Commission.

5 "(2) If a purchase offer is for less than the carrier's

6 estimate provided in the notice issued under section 10904 of

7 this title, the offer shall explain the basis of the disparity.

8 "(0(1) If the carrier and the offeror cannot agree on the

9 purchase price or other terms of the sale, either the carrier or

10 the offeror (if he is the only offeror or he has been chosen

11 under subsection (g) of this section) may, within 30 days after

12 the date the offer is made, submit the dispute to the Commis-

13 sion for binding arbitration.

14 "(2) If a dispute is submitted to the Commission for ar-

15 bitration under paragraph (1) of this subsection, the Commis-

16 sion shall render its decision within 50 days after the date of

17 submission. Such decision shall be effective immediately upon

18 being rendered, and shall establish a purchase price for the

19 line or portion thereof, which shall not be less than the lesser

20 of (A) the fair market value of the line or portion thereof

21 when used to provide rail services (excluding consideration of

22 any Federal or State subsidy), or (B) the fair market value of

23 the line or portion thereof when used for purposes other than

24 providing rail services. After the conclusion of arbitration,

25 the offeror may withdraw his purChase offer, in which case
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1 the provisions of subsections (d)(2) (A) and (B) shall apply in

2 the same manner as those provisions apply to the withdrawal

3 of a subsidy offer.

4 "(3) Except in a case in which the purchase offer is

5 withdrawn, the carrier shall continue service at its own ex-

6 pense during the arbitration period unless the carrier and the

7 offeror agree that the offeror shall begin service during the

8 arbitration period.

9 "(g) If a carrier receives more than offer of purchase or

10 subsidy, it shall, before the 40th day following the date of

11 publication of notice under subsection (b) of this section,

12 choose the offeror with whom it wishes to deal and complete

13 the sale or subsidy agreement or submit the dispute to arbi-

14 tration in accordance with this section.

15 "(h)(1) A carrier that sells a line or a portion of a line

16 under this section may not discontinue service on such line or

17 portion thereof until the purchaser commences service or 30

18 days after the date of consummation of the sale, whichever

19 occurs first.

20 "(2) A purchaser of a line or portion of line sold under

21 this section may not-

22 "(A) during the 2-year period beginning on the

23 date of the consummation of sale, transfer or seek to

24 discontinue service on such line or portion thereof; or
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1 "(B) during the following 3-year period, transfer

2 such line or portion thereof to any person other than

3 the carrier from whom it was purchased.

4 "(i) Any subsidy provided under this section may be dis-

5 continued on 60 days' notice to the operating carrier and the

6 Commission. Unless, within such 60-day period, another fi-

7 nancially responsible party enters into a subsidy agreement

8 at least as beneficial to the carrier as the agreement discon-

9 tinued, the Commission shall, at the carrier's request, imme-

10 diately issue a certificate authorizing the abandonment or dis-

11 continuance of service on the line.".

12 (d) Section 10906 of title 49, United States Code, and

13 the item relating to section 10906 in the section analysis of

14 chapter 109 of such title, are repealed.

15 (e)(1) Section 10907(a) of title 49, United States Code,

16 is amended by striking out "sections 10901 and 10902" and

17 inserting in lieu thereof "section 10901".

18 (2) Section 10907(b) of title 49, United States Code, is

19 amended by striking out "under sections 10901 through

20 10906 of this title".

21 (f) Section 10908 of title 49, United States Code, is

22 amended by striking out "train or" in the section heading and

23 each place it appears in subsection (a).

24 (g) Section 10909 of title 49, United States Code, is

25 amended—
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1 (1) by striking out "train or" each place it ap-

2 pears in subsections (a) and (b), and

3 (2) by adding at the end thereof the following new

4 subsection:

5 "(d) The procedures governing abandonment, discon-

6 tinuance, and changes in services provided by rail carriers

7 subject to the jurisdiction of the Commission under sub-

8 chapter I of chapter 105 of this title are exclusive and may

9 not be modified by a State except where service is provided,

10 without interstate through service including service via one

11 or more connecting railroads, wholly within that State.".

12 (h) The item relating to section 10908 in the section

13 analysis of chapter 109 of title 49, United States Code, is

14 amended by striking out "train or".

15 MERGERS AND CONSOLIDATIONS

16 SEC. 133. (a) The first sentence of section 11341 of title

17 49, United States Code, is amended by striking out "The"

18 and inserting in lieu thereof "Except as otherwise provided

19 in this subchapter, the".

20 (b)(1) Section 11342(d) of title 49, United States Code,

21 is amended by striking out "this section" and inserting in lieu

22 thereof "subsections (a), (b), and (c) of this section".

23 (2) Section 11342 of title 49, United States Code, is

24 amended by adding at the end thereof the following new sub-

25 section:
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1 "(e)(1) Notwithstanding subsections (a) through (d) of

2 this section, the Commission shall, upon application, approve

3 and authorize any transaction involving two or more rail car-

4 riers that provides for the coordination of services, exchange

5 of markets, joint use of facilities, grpiting of trackage rights,

6 or transfer of less than substantially all of the rail assets of

7 any such carrier unless, on the basis of comments received

8 from interested parties and a hearing if the Commission so

9 orders, the Commission finds that-

10 "(A) as a result of the transaction, there is likely

11 to be a substantial lessening of competition, creation of

12 a monopoly, or a restraint of trade in freight surface

13 transportation in any region of the United States; and

14 "(B) the anticompetitive effects of the transaction,

15 as described in subparagraph (A) of this paragraph,

16 outweigh the public interest in meeting significant

17 transportation needs.

18 An opponent of a transaction proposed pursuant to this sub-

19 section shall have the burden of proving the anticompetitive

20 effects of such transaction. The proponent of the transaction

21 shall have the burden of proving that the public interest in

22 meeting significant transportation needs outweighs such anti-

23 competitive effects.

24 "(2) In making its findings under this subsection, the

25 Commission shall accord substantial weight to any recom-
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mendation of the Secretary of Transportation pursuant to

section 5 (a) through (d) of the Department of Transportation

Act. Upon receipt of an application and upon the making of

any finding under this section, the Commission shall publish

notice thereof and shall provide a copy of such application

and finding to the Secretary of Transportation.

"(3)(A) Except as provided in subparagraph (B) of this

paragraph, the Commission shall issue its finding under this

section within 120 days after the date an application is filed.

"(B) If the Commission determines, within 30 days after

an application is filed, that the proposed transaction is of gen-

eral transportation importance, the Commission shall issue its

finding under this sectior within 365 days after the date the

application is filed."

(c)(1) Section 11343(a) of title 49, United States Code,

is amended—

(A) by inserting ", except a transaction involving

only two or more rail carriers," after "of this title";

20 (B) by striking out paragraph (6).

21 (2) Section 11343(d) of title 49, United States Code, is

22 amended by striking out "(d)(1)" and inserting in lieu thereof

23 "(d)" and by striking out paragraph (2).
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1 (3) Section 11343 of title 49, United States Code, is

2 amended by adding at the end thereof the following new sub-

3 section:

4 "(e) The approval and authorization of the Commission

5 is not required for any merger, acquisition of control, transfer

6 of all or substantially all of a rail carrier's railroad assets to

7 another rail carrier or to a company that controls or is con-

8 trolled by a rail carrier, or any corporate consolidation in-

9 volving one or more rail carriers or companies that control or

10 are controlled by rail carriers. However, no such transaction

11 shall become effective unless the Commission certifies that

12 the transaction is in compliance with the provisions concern-

13 ing employee protection arrangements contained in section

14 11347 of this title. Such transactions shall be subject to the

15 Sherman Act (15 U.S.C. 1 et seq.), the Clayton Act (15

16 U.S.C. 12 et seq.), the Federal Trade Commission Act (15

17 U.S.C. 41 et seq.), sections 73 and 74 of the Wilson Tariff

18 Act (15 U.S.C. 8 and 9), and the Act of June 19, 1936, as

19 amended (15 U.S.C. 13, 13a, 13b, 21a). No service may be

20 abandoned or discontinued in connection with a transaction

21 under this section except in accordance with the procedures

22 specified in subchapter I of chapter 109 of this title.".

23 (d)(1) Section 11344(a) of title 49, United States Code,

24 is amended—
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1 (A) in the first sentence, by striking out "section

2 11343" and inserting in lieu thereof "section

3 11343(a)", and

4 (B) in the last sentence, by inserting "unless such

5 transaction involves only two or more rail carriers or"

6 after "transaction".

7 (2) Section 11344(b) of title 49, United States Code, is

8 amended by striking out paragraph (2) and redesignating

9 paragraphs (3) and (4) as paragraphs (2) and (3), respectively.

10 (3) Section 11344(c) of title 49, United States Code, is

11 amended by striking out the last sentence thereof.

12 (e) Sections 11345 and 11346 of title 49, United States

13 Code, and the items relating to sections 11345 and 11346 in

14 the chapter analysis of chapter 113 of such title, are re-

15 pealed.

16 (f) Section 11347 of title 49, United States Code, is

17 amended to read as follows:

18 "§11347. Employee protective arrangements in transac-

19 tions involving rail carriers

20 "(a) Employee protective arrangements in transactions

21 under this subchapter involving a rail carrier or carriers shall

22 be certified by the Commission as fair and equitable in the

23 circumstances of each transaction. No such arrangement

24 shall be certified unless it contains levels of protection for the

25 interest of employees who will be affected thereby at least as
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1 protective of those interests as those provided under this sec-

2 tion before February 5, 1976, and under section 565(b) of

3 title 45, including the issuance to affected employees of 90-

•
4 day notices of intended changes and the negotiation and ex-

5 ecution of implementing agreements prior to the effectuation

6 of changes resulting from the transaction that will affect em-

7 ployees.

8 "(b) If an implementing agreement is not executed

9 within 60 days prior to the date the transaction is proposed

10 to be effective, either party to the dispute may submit the

11 issue for final and binding arbitration. The decision on any

12 such arbitration shall be rendered no later than 5 days prior

13 to the date the transaction is proposed to be effective, unless

14 the parties otherwise agree. The arbitration decision shall not

15 result in affected employees receiving levels of protection less

16 than those provided under this section before February 5,

17 1976, and under section 565(b) of title 45, shall be final and

18 binding on the parties thereto, and shall become part of the

19 labor protective arrangement certified by the Commission."

20 (g) Section 11348(a) of title 49, United States Code, is

21 amended by striking out "sections 11344 and 11345" and

22 inserting in lieu thereof "section 11344" and by striking out

23 "11711,".
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1 (h) Section 11350 of title 49, United States Code, and

2 the item relating to section 11350 in the section analysis of

3 chapter 113 of such title, are repealed.

4 (i) Section 11912 of title 49, United States Code, is

5 amended by striking out "11345, 11346,".

6 RAIL SECURITIES SUBJECT TO THE SECURITIES LAWS OF

7 THE UNITED STATES

8 SEC. 134. (a)(1) Section 11301(a)(1) of title 49, United

9 States Code, is amended to read as follows:

10 "(1) 'carrier' means-

11

12

13

14

15

"(A) a motor carrier providing transportation

subject to the jurisdiction of the Interstate Com-

merce Commission under subchapter II of chapter

105 of this title;

"(B) a corporation organized to provide

16 transportation as a carrier subject to the jurisdic-

17 tion of the Commission under that subchapter;

18 and

19 "(C) a corporation authorized by the Com-

20 mission to acquire control of at least one motor

21 carrier subject to its jurisdiction under that sub-

22 chapter.".

23 (2) Section 11301 of title 49, United States Code, is

24 amended by adding at the end thereof the following new sub-

25 sections:
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1 "(g) This section does not apply when the total value of

2 capital stock (or principal amount of other securities to be

3 issued) and the value of capital stock and principal amount of

4 other securities then outstanding is not more than

5 $1,000,000, or to notes of a maturity of not more than 2

6 years that aggregate not more than $200,000. Notes that,

7 with other outstanding notes of a maturity of not more than 2

8 years, aggregate that amount may be issued without regard

9 to the percentage limitations applicable under subsection

10 (b)(2) of this section. The value of capital stock having no par

11 value is the fair market value on the date of issue of that

12 stock, and the value of capital stock that has a par value is

13 the fair market value on the date of issue or the par value,

14 whichever is greater.

15 "(h) This section does not apply to the United States

16 Government. a State, or an instrumentality or political subdi-

17 vision of the United States Government or a State.".

18 (3)(A) The section heading of section 11301 of title 49,

19 United States Code, is amended by striking out "certain car-

20 riers" and inserting in lieu thereof "motor carriers".

21 (B) The item relating to section 11301 in the section

22 analysis of chapter 113 of title 49, United States Code, is

23 amended by striking out "certain carriers" and inserting in

24 lieu thereof "motor carriers".
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1 (4) Section 11302 of title 49, United States Code, and

2 the item relating to section 11302 in the section analysis of

3 chapter 113 of title 49, are repealed.

4 (5) Section 11911(a) of title 49, United States Code, is

5 amended by striking out "or of a person to which that section

6 is made applicable by section 11302(a) of this title".

7 PART D—OPERATIONS

8 CAR SERVICE

9 SEC. 141. (a) Section 11121 of title 49, United States

10 Code, is amended to read as follows:

11 "§ 11121. Criteria, compensation, and practice

12 "(a)(1) Rail carriers providing transportation subject to

13 the jurisdiction of the Interstate Commerce Commission

14 under subchapter I of chapter 105 of this title shall establish

15 and publish an agreement that sets and provides an enforce-

16 ment mechanism for uniform, industrywide rules covering

17 safe and adequate car service and related practices, demur-

18 rage rates, and charges for a rail carrier's use of rolling stock

19 owned by another rail carrier and other equipment used in

20 rail transportation. Rules with respect to demurrage rates

21 provided for in such agreement shall be designed to fulfill the

22 national needs relating to (A) freight car use and distribution,

23 and (B) maintenance of an adequate supply of freight cars to

24 be available for the transportation of property.
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1 "(2) An agreement established under this section shall

2 be submitted to the Commission for approval, and the Corn-

3 mission shall approve such agreement if it is limited to those

4 items described in paragraph (1) of this subsection and con-

5 tains the procedural provisions required by this subsection. If

6 such agreement is approved, the Sherman Act (15 U.S.C. 1

7 et seq.), the Clayton Act (15 U.S.C. 12 et seq.), the Federal

8 Trade Commission Act (15 U.S.C. 41 et seq.), sections 73

9 and 74 of the Wilson Tariff Act (15 U.S.C. 8 and 9), and the

10 Act of June 19, 1936, as amended (15 U.S.C. 13, 13a, 13b,

11 21a) shall not apply to parties and other persons with respect

12 to making or carrying out such agreement. All discussions,

13 agreements, and voting of the carriers with respect to the

14 collective establishment of such rules, practices, and rates

15 shall be open to the public, not secret, and recorded or tran-

16 scribed, and a legible copy of a transcript shall be available to

17 the public on payment of the reasonable cost of reproduction.

18 "(3) The Commission may, on its own initiative or on

19 petition, investigate whether the parties to an agreement ap-

20 proved under this subsection have exceeded its scope and

21 upon a finding that they have, issue such orders as are neces-

22 sary to assure that actions taken pursuant to the agreement

23 are limited as provided in this subsection.

24 "(b) If the rail carriers cannot, within 18 months after

25 the date of enactment of the Railroad Deregulation Act of
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1 1979, reach an agreement under subsection (a) of this section

2 on any or all car service, car hire, demurrage, or related

3 practices, any rail carrier may submit the dispute to the

4 Commission for binding arbitration. The Commission shall

5 render its decision within 90 days after the date of submis-

6 sion.

7 "(c) The establishment of an industrywide agreement

8 shall not preclude a rail carrier from negotiating different

9 terms with one or more other rail carriers jointly involved in

10 providing rail services or with an individual purchaser of rail

11 services. If an agreement between such carriers or between a

12 carrier and purchaser cannot be reached, the relevant uni-

13 form industrywide rates and provisions established pursuant

14 to subsections (a) and (b) of this section shall apply.

15 "(d) Rail carriers may not agree among themselves with

16 respect to the terms of compensation for use of cars owned

17 by an entity other than a rail carrier. Each rail carrier shall

18 be free to enter into an agreement with any such car owning

19 entity covering all terms and conditions affecting such com-

20 pensation.".

21 (b) Section 11122 of title 49, United States Code, is

22 repealed.

23 (c)(1) The section heading of section 11123 of title 49,

24 United States Code, is amended to read as follows:
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1 "§11123. Transportation emergencies requiring immediate

2 action to provide adequate rail service".

3 (2) Section 11123(a) of title 49, United States Code, is

4 amended-

5 (A) by inserting "(1)" immediately before

6 "When" and by redesignating paragraphs (1), (2), (3),

7 and (4) as subparagraphs (A), (B), (C), and (D), respec-

8 tively;

9 (B) by striking out "Interstate Commerce Corn-

10 mission considers" and inserting in lieu thereof "Presi-

11 dent of the United States finds";

12 (C) by striking out "Commission may" and insert-

13 ing in lieu thereof "Secretary of Transportation may";

14 (D) by striking out "and" at the end of subpara-

15 graph (C), as redesignated;

16 (E) by striking out the period at the end of sub-

17 paragraph (D), as redesignated, and inserting in lieu

18 thereof "; and" and by adding after such subparagraph

19 the following new subparagraph:

20 "(E) when traffic cannot be transported by the

21 rail carrier to which it is offered in a manner that

22 serves the public, require the handling, routing, and

23 movement of that traffic by another rail carrier to pro-

24 mote commerce and service to the public, on terms of

o.
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1 compensation the carriers establish between them-

2 selves, subject to subsection (b)(2) of this section."; and

3 (F) by adding at the end thereof the following

4 new paragraph:

5 "(2) The Secretary of Transportation may also take any

6 action described in paragraph (1) of this subsection upon a

7 written certification by the Secretary of Defense that such

8 action is necessary to meet the needs of the national

9 defense.".

10 (3) Section 11123(b) of title 49, United States Code, is

11 amended to read as follows:

12 "(b)(1) Except as provided in paragraph (2) of this sub-

13 section, the Secretary of Transportation may act under this

14 section without regard to subchapter II of chapter 5 of title

15 5.

16 "(2) When the carriers do not agree on terms of corn-

17 pensation under subsection (a)(1)(B) of this section or on

18 terms for joint or common use of terminals under subsection

19 (a)(1)(C) of this section, the Secretary of Transportation may

20 establish in a later proceeding terms of compensation the

21 Secretary finds to be reasonable.

22 "(3) The Secretary of Transportation shall compensate

23 a rail carrier for any costs (including an adequate return on

24 capital used) incurred by it in complying with orders issued

25 pursuant to subsection (a) of this section, to the extent such
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1 costs are not otherwise recovered. The Secretary shall issue

2 regulations establishing procedures to be followed for the

3 payment of compensation under this paragraph. There are

4 authorized to be appropriated such sums as may be necessary

5 to provide compensation under this paragraph.".

6 (4) Section 11123 of title 49, United States Code, is

7 further amended by adding at the end thereof the following

8 new subsection:

9 "(c)(1) Action of the Secretary of Transportation under

10 subsection (a)(1)(E) of this section may not remain in effect

11 for more than 60 days. However, the Secretary may extend

12 that period for an additional designated period of not more

13 than 180 days if cause exists.

14 "(2) The Secretary may not take action that would-

15 "(A) cause a directed carrier to operate in viola-

16 tion of section 421 of title 45; or

17 "(B) impair substantially the ability of a directed

18 carrier to serve its own patrons adequately, or to meet

19 its outstanding common carrier obligations.

20 "(3) A directed carrier is not responsible, because of the

21 direction of the Secretary, for the debts of the other carrier.

22 "(4) A directed carrier shall hire the employees of the

23 other carrier, to the extent that they previously provided that

24 transportation for the other carrier, and assume the existing

25 employment obligations and practices of the other carrier for
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1 those employees, including agreements governing rate of pay,

2 rules and working conditions, and employee protective condi-

3 tions for the period during which the action of the Secretary

4 is effective.".

5 (d) Sections 11124, 11125, and 11126 of title 49,

6 United States Code, are repealed.

7 (e) Section 11128(a)(1) of title 49, United States Code,

8 is amended-

9 (1) by striking out "Interstate Commerce Corn-

10 mission" and inserting in lieu thereof "Secretary of

11 Transportation"; and

12 (2) by striking out "Commission shall" and insert-

13 ing in lieu thereof "Secretary shall".

14 (0(1) The items relating to sections 11122, 11124,

15 11125, and 11126 in the section analysis of chapter 111 of

16 title 49, United States Code, are repealed.

17 (2) The item relating to section 11121 in such section

18 analysis is amended to read as follows:

"11121. Criteria, compensation, and practice.".

19 (3) The item relating to section 11123 in such section

20 analysis is amended to read as follows:

"11123. Transportation emergencies requiring immediate action to provide adequate
rail service.".

21 (g) Section 11901(e) of title 49, United States Code, is

22 amended—
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7 November 8, 1978 (Public Law 95-607; 92 Stat. 3067), is

8 repealed.

9
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16

17

18
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(1) in paragraph (1), by striking out "(1)" and by

striking out "11124, 11125,"; and

(2) by striking out paragraph (2).

(h) Section 402 of the Act entitled "An Act to amend

section 5 of the Department of Transportation Act, relating

to rail service assistance, and for other purposes", approved

COMMON CARRIER OBLIGATION

SEC. 142. Section 11101(a) of title 49, United States

Code, is amended by inserting after the first sentence the

following new sentences: "In this subsection, 'reasonable re-

quest' means, with respect to a rail carrier, a request for

service at a rate not found unlawful under section 10701a of

this title. A rail carrier cannot be found to have violated this

section solely because (1) it provides different frequencies or

qualities of service at different prices or under different trans-

portation conditions, (2) it offers to contract to provide serv-

19 ices to a prospective purchaser under certain circumstances

20 but does not offer to provide services to another prospective

21 purchaser under significantly different circumstances, or (3) it

22 fails to provide prompt service during periods of peak demand

23 where such failure is due to prior commitment of equip-

24 ment.".

v

t

,

i
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1 PART E —ACCOUNTS AND REPORTS

2 DEFINITIONS

3 SEC. 151. (a) Section 10102 of title 49, United States

4 Code, is amended-

5 (1) by redesignating paragraphs (1) through (9) as

6 paragraphs (2) through (10), respectively, and by

7 redesignating paragraphs (10) through (28) as para-

8 graphs (12) through (30), respectively;

9 (2) by inserting before paragraph (2), as redesig-

10 nated, the following new paragraph:

11 "(1) 'adequate return on capital' means-

12 "(A) in all cases other than a proceeding

13 under section 10704(a)(2) of this title-

14 "(i) a return on debt capital equal to (I)

15 the actual percentage cost of the debt associ-

16 ated with the capital assets employed by a

17 railroad in providing a specific service or

18 movement, or in a case in which such cost

19 cannot be calculated, the mean embedded

20 percentage cost of debt of the railroad, multi-

21 plied by (II) a fraction, the numerator of

22 which is the debt associated with the capital

23 assets employed in providing such service or

24 movement, and the denominator of which is

25 the debt and equity capital associated with
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the capital assets employed in providing such

service or movement; plus

"(ii)(I) a return on equity capital associ-

ated with capital assets employed by the

railroad in providing a specific service or

movement that is adequate to attract and

retain new equity capital, multiplied by (II) a

fraction, the numerator of which is the equity

capital associated with the capital assets em-

ployed by such railroad in providing such

service or movement and the denominator of

which is the debt and equity capital associat-

ed with the capital assets employed in pro-

viding such service or movement;

15 "(B) in a proceeding under section

16 10704(a)(2) of this title-

17 "(i) a return on debt capital equal to (I)

18 the mean embedded percentage cost of debt

19 of the railroad, multiplied by (II) a fraction,

20 the numerator of which is the debt associated

21 with all capital assets of the railroad and the

22 denominator of which is the debt and equity

23 capital associated with all capital assets of

24 the railroad; plus

k
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1 "(ii)(I) a return on equity capital associ-

2 ated with the capital assets of the railroad

3 that is adequate to attract and retain new

4 equity capital, multiplied by (II) a fraction,

5 the numerator of which is the equity capital

6 associated with all capital assets of such rail-

7 road and the denominator of which is the

8 debt and equity capital associated with all

9 capital assets of such railroad.

10 For purposes of this paragraph, to attract and retain

11 new equity capital, the rate of return must be at least

12 equal to the rate of return an investor could earn on

13 equity securities of other firms that have comparable

14 capital structure and that engage in activities of com-

15 parable risk."; and

16 (3) by inserting after paragraph (10), as redesig-

17 nated, the following new paragraph:

18 "(11) 'incremental cost' means that amount by

19 which a rail carrier's costs (including the cost of assets)

20 change as a result of a change in the quantity of a spe-

21 cific service or movement provided. For purposes of

22 this paragraph, a service or movement is one provided

23 under specified conditions and circumstances, between

24 specified origins and destinations or at a specified loca-

25 tion or locations. For a service or movement not ex-
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1 pected to continue beyond the life of the existing assets

2 that are used to provide that service or movement and

3 that will not be used in other service, the cost of those

4 existing assets shall not be included in the computation

5 of incremental cost of that service or movement, except

6 to the extent of their salvage values.".

7 (b) Section 10704(a)(2) of title 49, United States Code,

8 is amended by striking out "a reasonable and economic profit

9 or return (or both)" and inserting in lieu thereof "an adequate

10 return".

11 (c) Within 4 years after the effective date of this title,

12 the Interstate Commerce Commission shall revise all report-

13 ing requirements affecting rail carriers subject to the jurisdic-

14 tion of the Commission under subchapter I of chapter 105 of

15 title 49, United States Code, to require the minimum amount

16 of information necessary for the Commission to properly per-

17 form its duties under subtitle IV of such title.

18 FINANCIAL AND COST ACCOUNTING SYSTEMS

19 SEC. 152. (a) Section 11142(a) of title 49, United States

20 Code, is amended by striking out "cost and revenue" and

21 inserting in lieu thereof "financial".

22 (b) Section 11142(b) of title 49, United States Code, is

23 amended by redesignating paragraphs (2) and (3) as para-

24 graphs (4) and (5), respectively, and by striking out para-

s

,

,
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1 graph (1) and inserting in lieu thereof the following new

2 paragraphs:

3 "(b)(1) In this subsection-

4 "(A) 'cost center' means each activity, segment of

5 line, asset, yard, shop, station, or geographic location

6 large enough to provide accounting data sufficiently

7 discrete to allow the costing system to yield data on

8 specific services and lines.

9 "(B) 'direct costs' means those costs that can be

10 attributed to a specific cost center without resort to ar-

11 bitrary allocation.

12 "(2) Not later than 1 year after the date of enactment of

13 the Railroad Deregulation Act of 1979, the Commission shall

14 prescribe, for rail carriers providing transportation subject to

15 this subchapter I of chapter 105 of this title, a Uniform Cost

16 Accounting and Reporting System, which shall be separate

17 from the financial accounting system described in subsection

18 (a) of this section. Such system shall identify and define, for

19 each cost center-

20 "(A) operating and nonoperating revenues;

21 "(B) direct costs, including labor, materials, and

22 direct overhead; and

23 "(C) indirect costs.

24 "(3) The Commission shall require carriers to collect

25 and retain data on an individual cost center basis, and shall
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1 by regulation establish levels of aggregations of cost centers

2 that shall be used in providing data for public reports.".

3 PART F—COMMISSION ORGANIZATION

4 ARBITRATION PANELS

5 SEC. 161. (a) Chapter 103 of title 49, United States

6 Code, is amended by adding at the end thereof the following

7 new subchapter:

8 "SUBCHAPTER VI—ARBITRATION PANELS

9 "§ 10391. Scope of functions

10 "Wherever in this title provision is made for arbitration

11 by the Interstate Commerce Commission, such arbitration

12 shall be conducted in accordance with this subchapter. It

13 shall be assumed in all arbitration that the public interest lies

14 in completing the proceeding by reaching an expeditious

15 agreement within the time stated in each specific arbitration

16 authorization and in conformity with the standards set forth

17 in that specific arbitration authorization.

18 "§ 10392. Establishment of panels

19 "(a) A party authorized to submit a matter to the Com-

20 mission for arbitration shall do so by filing with the Commis-

21 sion, in a form established by the Commission, a notice of

22 request for arbitration. Such notice shall include names of a

23 Commissioner and an alternate chosen by the submitting

24 party to serve on the arbitration panel. The notice shall si-
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1 multaneously be served on all other parties to the proposed

2 agreement.

3 "(b) Within 5 days after the notice is served, the party

4 to the proposed agreement (other than the submitting party)

5 shall file with the Commission, in a form established by the

6 Commission, a response to the notice. Such response shall

7 include designation of a second Commissioner and an alter-

8 nate to serve on the arbitration panel. Where there are more

9 than two parties to the proposed agreement, all parties (other

10 than the submitting party) together shall, within 10 days

11 after the notice ;s served, respond and designate in accord-

12 ance with this subsection.

13 "(c) Within 5 days after the response is served, the 2

14 designated Commissioners shall designate a third person,

15 who may be a Commissioner, to serve on the panel.

16 "(d) If a designated or alternate Commissioner is unable

17 to serve, all parties shall be immediately notified and the

18 party that had designated such Commissioner shall, within 5

19 days after such notification, designate another Commissioner

20 to serve.

21 "(e) The Commission may grant such extensions of time

22 as are necessary in any arbitration proceeding under this sub-

23 chapter, except that (1) no such extension may be granted

24 with respect to arbitration conducted pursuant to section

25 10905 of this title, and (2) in all cases a decision shall be
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1 rendered no later than 1 year after the date on which the

2 matter was submitted for arbitration.

3 "§ 10393. Arbitration procedures; precedent; appeal

4 "(a) The Commission shall establish procedures for arbi-

5 tration under this subchapter, including procedures requiring

6 that-

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

"(1) arbitration proceedings shall be open only to

the panel and its staff, the parties and their representa-

tives, and witnesses and their representatives; and

"(2) the decision rendered shall consist of the

agreement reached and supporting rationale, and shall

be available to the public.

"(b) An arbitration decision shall not be considered a

decision of the Commission and shall not be considered prece-

dent for future Commission or arbitration proceedings.

"(c) An arbitration decision shall be appealable to the

United States district court for the district in which any party

to the arbitration resides or does business. Implementation of

an arbitration decision may not be stayed or enjoined pending

judicial review except where the petitioner alleges and

proves that there has been corruption, fraud, or undue means

in the arbitration process. The findings and decision of the

arbitration panel shall be presumed correct and may be set

aside, in whole or in part, or remanded to the panel, only if—
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1 "(1) the decision does not conform to the substan-

2 tive requirements of the section of this title under

3 which the arbitration was authorized;

4 "(2) the proceedings were not in substantial con-

5 formity with this subchapter and regulations promul-

6 gated by the Commission under this subchapter; or

7 "(3) the decision was procured by corruption,

8 fraud, or undue means or there was evident partiality

9 or corruption on the part of the arbitration panel or

10 any member thereof.

11 "§ 10394. Compensation; conflict of interest

12- "(a) The Commission may designate one or more em-

13 ployees appointed under section 3105 of title 5 to advise and

14 assist the arbitration panels established under this sub-

15 chapter.

16 "(b) The members of a panel and any employees desig-

17 nated to assist them under subsection (a) of this section may

18 administer oaths, subpena witnesses and the production of

19 records, and take depositions under section 10321 of this title

20 related to matters for which the panel was established.

21 "(c) When carrying out their duties under this sub-

22 chapter, panel members shall receive an allowance for travel

23 and subsistence expenses as the Commission shall provide. In

24 addition, each member of an arbitration panel who is not a

25 Commissioner or other employee of the United States Gov-
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1 ernment shall receive a per diem compensation in an amount

2 not to exceed the daily equivalent of the annual rate of basic

3 pay in effect for grade GS-18 of the General Schedule.

4 "(d) A member of an arbitration panel may not have a

5 pecuniary interest in, hold an official relation to, or own secu-

6 rities of, a party to the arbitration.".

7 (b) The chapter analysis of chapter 103 of title 49,

8 United States Code, is amended by adding at the end thereof

9 the following:

"SUBCHAPTER VI—ARBITRATION PANELS

"10391. Scope of functions.
"10392. Establishment of panels.
"10393. Arbitration procedures; precedent; appeal.
"10394. Compensation; conflict of interest.".

10 PART G—FEDERAL-STATE RELATIONS

11 STATE AUTHORITY

12 SEC. 171. (a) The first sentence of section 11501(a)(1)

13 of title 49, United States Code, is amended by striking out

14 "shall" and inserting in lieu thereof "shall, to the extent au-

15 thorized under section 10701a or 10741 of this title,".

16 (b) The first sentence of section 11501(b)(2) of title 49,

17 United States Code, is amended by striking out "shall" and

18 inserting in lieu thereof "shall, to the extent authorized under

19 sections 10701a or 10741 of this title,".

20 (c) Section 11501 of title 49, United States Code, is

21 amended by adding at the end thereof the following new sub-

22 section:
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1 "(d) No State or political subdivision thereof and no in-

2 terstate agency or other agency of 2 or more States shall

3 enact or enforce any law, rule, regulation, standard, or other

4 provision having the force and effect of law-

5 "(1) that relates to rates, charges, routes, classifi-

6 cations, rules, practices, services (including abandon-

7 ments or discontinuances of service), or financial struc-

8 ture of a rail carrier; and

9 "(2)(A) that applies to transportation described in

10 section 10501(a)(2) of this title, or (B) that constitutes

11 an unreasonable discrimination against or imposes an

12 unreasonable burden on interstate commerce.".

13 PART H—MISCELLANEOUS PROVISIONS

14 EFFECTIVE DATES

15 SEC. 181. (a) Except as otherwise provided in this sec-

16 tion, the provisions of this title shall take effect 6 months

17 after the date of enactment of this title.

18 (b) The amendments made by section 124(6) and section

19 127(c)(2) of this title shall take effect 2 years after the date of

20 enactment of this title.

21 (c) The amendments made by section 133 of this title

22 shall take effect on the date of enactment of this title.

23 ANTI-INJUNCTION PROVISION

24 SEC. 182. Nothing in this title shall be construed to

25 confer on any court the power to grant injunctive relief with
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1 respect to any regulatory matter dealt with in part B of this

2 title.

3

4

5

6

7

8
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SAVINGS PROVISION

SEC. 183. (a) Any judicial or administrative case or pro-

ceeding commenced prior to the effective date of this title

under subtitle IV of title 49, United States Code (other than

subchapter III of chapter 113 thereof), or under regulations

promulgated pursuant to such subtitle, shall be conducted

and determined under such subtitle or regulations as if this

title had not been enacted, and the rights of parties in con-

nection with any such case or proceeding shall continue to be

governed by the law applicable to such case or proceeding as

if this title had not been enacted.

(b) Any judicial or administrative case or proceeding

commenced prior to June 21, 1979, under subchapter III of

chapter 113 of title 49, United States Code, or under regula-

tions promulgated pursuant to such subchapter, shall be con-

ducted and determined under such subchapter or regulations

as if this title had not been enacted, and the rights of parties

in connection with any such case or proceeding shall continue

to be governed by the law applicable to such case or proceed-

ing as if this title had not been enacted.

AMENDMENTS RELATING TO BANKRUPTCIES

SEC. 184. (a) The second sentence of section 1170(b) of

title 11, United States Code, is amended to read as follows:
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"The Commission shall report its action on the application to

the court 120 days after the date the application is filed.".

(b) Section 1170(c) of title 11, United States Code, is

amended by striking out "or the expiration of the time fixed

under subsection (b) of this section, whichever occurs first,".

TITLE II—RAIL RESTRUCTURING ASSISTANCE

SHORT TITLE

SEC. 201. This title may be cited as the "Rail Restruc-

turing Assistance Act of 1979".

FINDINGS AND PURPOSE

SEC. 202. (a) The Congress finds that—

(1) the national interest requires a rail transporta-

tion system in the private sector which is capable of

moving the Nation's freight safely and efficiently; and

(2) the railroad industry faces significant capital

needs which it must meet through a reduction in

17 excess facilities and through improvements in asset nd

18 manpower utilization.

19 (b) It is declared to be the purpose of the Congress in

20 this title to foster a safe and efficient rail transportation

21 system by providing transitional financial assistance which

22 facilitates-

23 (1) restructuring of railroad facilities and related

24 projects that emphasize higher density operations and

25 the elimination of uneconomic plant; and
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(2) improved asset and manpower utilization.

RESTRUCTURING ASSISTANCE

SEC. 203. Title V of the Railroad Revitalization and

Regulatory Reform Act of 1976 (45 U.S.C. 821 et seq.) is

amended by adding at the end thereof the following new sec-

tions:

7 "RESTRUCTURING ASSISTANCE

8 "SEC. 518. (a) GENERAL.—The Secretary is authorized

9 to provide financial assistance, through repayable credits con-

10 stituting a debt or equity financing, to any class I railroad (as

11 determined by the Commission in accordance with section

12 11145(a) of title 49, United States Code) other than the Con-

13 solidated Rail Corporation, or to any subsidiary of such a

14 class I railroad, to pay any share of the cost of restructuring

15 its facilities, including related labor protection costs, and ac-

16 quiring securities pursuant to a restructuring. The Secretary

17 shall make debt or equity financial assistance available under

18 this section only if the Secretary determines that-

19 "(1) the assistance will result in significant rail-

20 road restructuring and such restructuring would not be

21 likely to be achieved unless such assistance is provided;

22 and

23 "(2)(A) the railroad has agreed to restructuring

24 under a plan submitted in accordance with subsection

25 (h) of this section; or
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1 "(B) the assistance will be used to fund a project

2 approved by the Secretary under section 5 (a)—(d) of

3 the Department of Transportation Act (49 U.S.C.

4 1654 (a)—(d)), and the railroad shows that such project

5 will result in significant restructuring.

6 "(b) FINANCIAL ASSISTANCE.—The Secretary shall

7 provide financial assistance under this section by purchasing

8 a fixed debt obligation issued by a railroad, or where the

9 Secretary determines that an equity financing is essential to

10 a restructuring, the Secretary may provide financial assist-

11 ance under this section by purchasing Senior Preferred

12 Stock. The Secretary may purchase a fixed debt obligation

13 issued as a trustee certificate by the trustee of a railroad in

14 reorganization under chapter 11 of title 11 of the United

15 States Code or under section 77 of the Bankruptcy Act. The

16 Secretary shall purchase a trustee certificate only if the Sec-

17 retary finds that the restructuring is necessary for the estab-

18 lisbment of a self-sustaining railroad.

19 "(C) CHARACTERISTICS OF FIXED DEBT OBLIGA-

20 TIONS.—A fixed debt obligation which the Secretary pur-

21 chases under this section shall provide that on the 5th anni-

22 versary of the date of original issuance, interest (at three-

23 fourths of the rate established by the Secretary of the Treas-

24 ury as of the most practicable date immediately preceding

25 execution of a financing agreement, taking into account the
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1 current average yield on outstanding marketable securities of

2 the United States having comparable maturities) shall begin

3 to accrue. Beginning on the 6th anniversary of the date of

4 original issuance, accrued interest and principal shall be pay-

5 able annually in equal aggregate installments such that on a

6 date not later than the 20th anniversary of the date of origi-

7 nal issuance, the principal and all accrued interest shall have

8 been repaid. Consistent with subsection (f) of this section, the

9 Secretary may require a railroad or a subsidiary receiving

10 assistance under this section to convey to the Secretary a

11 security position which accords the Secretary a lien and pri-

12 ority of payment which are subordinate to those of the rail-

13 road's or subsidiary's present and prospective secured credi-

14 tors (and any claims having a priority of payment senior to

15 secured creditors) but are first in time and right to those of

16 all present and prospective unsecured creditors.

17 "(d) EXCHANGES.—Where the Secretary makes a de-

18 termination under subsection (b) of this section, the Secretary

19 may, in purchasing trustee certificates or at any time thereaf-

20 ter, agree with the trustee of a railroad in reorganization

21 under chapter 11 of title 11 of the United States Code or

22 under section 77 of the Bankruptcy Act to exchange trustee

23 certificates for Senior Preferred Stock issued in connection

24 with a plan of reorganization approved by the reorganization

25 court.
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1 "(e) CHARACTERISTICS OF SENIOR PREFERRED

STOCK.—Senior Preferred Stock purchased by the Secretary

under this section shall be an equity security issued by a

railroad or its subsidiary. Each share of Senior Preferred

Stock shall—

"(1) in accordance with laws of the issuer's State

of incorporation governing dividends on and redemption

8 of preferred stock-

9 "(A) be subject to redemption at par corn-

10 mencing no later than the 6th anniversary of the

11 date of original issuance and ending not later than

12 the 20th anniversary of the date of original issu-

13 ance in amounts which will aggregate the initial

14 par value of the share and return the aggregate of

15 dividends cumulated and due;

16 "(B) have dividends payable annually (at

17 one-half the rate established by the Secretary of

18 the Treasury as of the most practicable date im-

19 mediately preceding execution of a financing

20 agreement, taking into account the current aver-

21 age yield on outstanding marketable securities of

22 the United States having comparable maturities)

23 beginning on the 6th anniversary of the date of

24 original issuance and computed on the average
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1 outstanding par amount of the share for the 12

2 months preceding each payment; and

3 "(C) have dividend and redemption declara-

4 tions and payments which are cumulative and not

5 subject to the discretion of the issuer's board of

6 directors or shareholders;

7 "(2) be optionally redeemable by the issuer, and

8 upon any optional redemption, shall return the out-

9 standing par value plus the aggregate of dividends cu-

10 mulated and due (pro rata for any part of a year after

11 the 5th anniversary of the date of original issuance) as

12 of the date of an optional redemption;

13 "(3) be nonvoting and have an initial par value of

14 $10,000;

15 "(4) be senior in right with respect to dividend

16 and redemption payments and in case of any iiquida-

17 tion or dissolution of the issuer only to all of the issu-

18 ing corporation's equity securities whenever issued;

19 and

20

21

22

23

24

"(5) be issued by the corporation (A) that owns

all of the facilities to be rehabilitated or improved, or

(B) that will, at the completion of an acquisition, own

all of the facilities acquired in whole or in part with

assistance provided under this section and that has a

A
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1 capitalization at the time of issuance which consists

2 solely of equity.

3 "(f) TERMS AND CONDITIONS.—Before providing any

4 financial assistance under this section, the Secretary shall re-

5 quire the railroad or the subsidiary receiving assistance to

6 agree to such terms and conditions as are sufficient, in the

7 Secretary's judgment, to assure that-

8 "(1) significant restructuring will occur;

9 "(2) all financial assistance provided under this

10 section will be used as prescribed by the Secretary;

11 and

12

13

14

15

16

17

18

19

20

21

22

23

24

"(3) that there is a reasonable likelihood that such

financial assistance will be repaid.

"(g) DEFAULT.—Whenever a railroad or a subsidiary

receiving assistance under this section defaults on any provi-

sion of a financing agreement or a security purchased pursu-

ant to this section, the Secretary may (but is not required to)

appoint from time to time two members to the board of direc-

tors of the railroad or the subsidiary (or both), at the Secre-

tary's option, who shall serve until the financial assistance

has been repaid in full or for a lesser period as determined by

the Secretary. The Secretary may also exercise all remedies

in law or equity and may request the Attorney General of the

United States to commence a civil action for damages, specif-



86

82

1 ic performance, or any other available remedy in any appro-

2 priate court.

3 "(h) RESTRUCTURING PLANS.—Each railroad or sub-

4 sidiary which applies for assistance under subsection (a)(2)(A)

5 of this section shall submit a restructuring plan that-

6 "(1) has been approved by the railroad's board of

7 directors;

8 "(2) demonstrates the railroad's or the subsid-

9 iary's ability to repay the financial assistance; and

10 "(3) identifies specific coordinations, consolida-

11 tions, or other restructuring actions which the railroad

12 or the subsidiary proposes to undertake.

13 The Secretary shall establish regulations governing the

14

15

16

17

18

19

20

21

22

23

24

25

scope, content, and format of the restructuring plan.

"EMPLOYMENT EFFECTIVENESS IMPROVEMENT

ASSISTANCE

"SEC. 519. (a) GENERAL.—The Secretary is authorized

under such terms and conditions as the Secretary shall pre-

scribe to provide financial assistance to any class I railroad

other than the Consolidated Rail Corporation to cover up to

100 per centum of the railroad's payments to any eligible

employee or former employee to whom the railroad is obli-

gated to make payments under a labor-management agree-

ment which results in a significant change in railroad operat-

ing practices or work rules and which the Secretary deter-
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1 mines will significantly improve manpower effectiveness. In

2 making such determination, the Secretary shall consider the

3 relationship of the railroad's labor costs to its revenues and

4 any evidence of efficiency gains that the railroad and labor

5 organizations may demonstrate.

6 "(b) FINANCIAL ASSISTANCE.—The Secretary shall

7 make financial assistance available under this section by pur-

8 chasing a fixed debt obligation, including a trustee certificate,

9 which shall be unsecured but otherwise have the terms and

10 conditions of fixed debt obligations under section 518(c) of

11 this title.

12 "(C) TERMS AND CONDITIONS.—Before providing any

13 financial assistance under this section, the Secretary shall .re-

14 quire the railroad receiving assistance to agree to such terms

15 and conditions as are sufficient in the Secretary's judgment to

16 assure that the railroad has, through a long-term change in

17 operating practices or work rules, improved its manpower

18 effectiveness.

19 "(d) DEFAULT.—Whenever a railroad receiving assist-

20 ance under this section defaults on any provision of a financ-

21 ing agreement or security purchased pursuant to this section,

22 the Secretary may exercise all remedies in law or equity and

23 may request the Attorney General of the United States to

24 commence a civil action for damages, specific performance,

25 or any other available remedy in any appropriate court.
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3

4

5

6

7

8

9

10

11

12 TECHNICAL AMENDMENTS

13 SEC. 204. (a) Section 501 of the Railroad Revitalization

14 and Regulatory Reform Act of 1976 (45 U.S.C. 821) is

15 amended-

16 (1) by redesignating paragraphs (2) through (7) as

17 paragraphs (4) through (9), respectively, and by insert-

18 ing after paragraph (1) the following new paragraphs:

19 "(2) 'consolidation' means the combination of sep-

20 arate rail facilities into fewer facilities and the aban-

21 donment of excess facilities, except that such term does

22 not include the combination by a single railroad of mul-

23 tiple tracks into fewer tracks where the tracks do not

24 constitute separate physical and operating lines of rail-

25 road;

88
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"AUTHORIZATION

"SEC. 520. There is authorized to be appropriated to

the Secretary for purposes of providing financial assistance

under sections 518 and 519 for fiscal years 1980 through

1984, without fiscal year limitation, such sums as are neces-

sary, not to exceed $1,475,000,000, of which no more than

$275,000,000 in the aggregate shall be used for the payment

of related labor protection costs under section 518 and for

providing assistance under section 519. Sums appropriated

under this section are authorized to remain available until

expended.".
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17 and

18 (4) by striking out "and" at the end of paragraph

19 (8), as redesignated, by striking out the period at the

20 end of paragraph (9), as redesignated, and inserting in

21 lieu a semicolon, and by adding at the end thereof the

22 following new paragraphs:

23 "(10) 'restructuring' means any activity (including

24 consolidations, coordinations, mergers, and abandon-

25 ments) which (A) involves rehabilitation or improve-

89
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"(3) 'coordination' means the combination of rail

freight traffic flows through the use of joint facilities

arrangements or internally that results in a reduction

of service on at least one facility and includes arrange-

ments for joint use of tracks or other facilities and the

acquisition or sale of assets,";

(2) by amending subparagraph (5)(E), as redesig-

nated, to read as follows;

"(E) shop or repair facilities or any other

property used or to be used directly in rail freight

transportation services or for originating, termi-

nating, improving, and expediting the movement

of freight by rail;"

(3) in paragraph (8), as redesignated, by inserting

"trustee certificate," after "note," and by inserting ",

or to facilitate a restructuring" after "improvement";
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1 ment of any facility or its transfer, (B) improves the

2 long-term profitability of any railroad or railroads, and

3 (C) results in the enhancement of the national rail

4 freight system through the achievement of higher aver-

5 age traffic densities and improved asset utilization; and

6 "(11) 'subsidiary' means any corporation in an un-

7 broken chain of corporations beginning with a class I

8 railroad, if each corporation other than the last corpo-

9 ration in the chain owns voting securities possessing

10 more than 50 percent of the total combined voting

11 power in one of the other corporations in the chain.".

12 (b) Section 510 of such Act (45 U.S.C. 830) is amend-

13 ed-

14 (1) by inserting ", obligations, or Senior Preferred

15 Stock" after "shares"; and

16 (2) by inserting "to the Federal Government"

17 after "railroads".

18 (c) Section 511(i) of such Act (45 U.S.C. 831(i)) is

19 amended-

20 (1) by amending paragraph (1)(A) to read as fol-

21 lows:

22 "(A) will not make any discretionary dividend

23 payments except as provided for in the Secretary's

24 agreement to guarantee its obligation; and"; and

25 (2) by striking out paragraph (2) and redesignat-

26 ing paragraph (3) as paragraph (2).



91

Mr. FLORIO. I look forward to the witnesses' testimony today, and
at this point would welcome the Chairman, Mr. O'Neal. I think it
would be appropriate that we hear from them.
Mr. O'NEAL. Thank you.
Senator MCGOVERN. Mr. O'Neal, I want to join in welcoming you

to the committee this morning.

STATEMENTS OF HON. A. DANIEL O'NEAL, CHAIRMAN, INTER-
STATE COMMERCE COMMISSION, ACCOMPANIED BY HAN-

FORD O'HARA, LEGISLATIVE COUNSEL; JAMES V. SPRING-

ROSE, VICE PRESIDENT FOR TRANSPORTATION, CARGILL
q CO.; JOHN NORTON, DIRECTOR OF TRANSPORTATION AND

DISTRIBUTION, DU PONT CO.; E. MORGAN MASSEY, PRESI-
DENT, A. T. MASSEY COAL CO., ALSO ON BEHALF OF THE
BOARD OF DIRECTORS, NATIONAL COAL ASSOCIATION;
LAURENCE J. STERN, MANAGER OF TRANSPORTATION, SUN-
KIST GROWERS; AND MICHAEL LEVIN, VICE PRESIDENT FOR
TRANSPORTATION, WESTERN GROWERS ASSOCIATION

Mr. O'NEAL. Thank you.
I have a much longer, prepared statement I would like to submit

for the record [see p. 94], and a summary statement that I will try
to run through in just a few moments.
With me on my left is Hanford O'Hara, who is our legislative

counsel.
We, of course, are participating in the effort that you have

expressed toward finding the proper mix of regulation in the mar-
ketplace for producing a sound railroad transportation system. The
ICC today is working under the latest directive from the Congress
which took the form of the 4-R Act in 1976, and we have taken a
number of actions pursuant to that act. We are currently reassess-
ing some of the initial steps that were taken. For example, we are
looking at such issues as to how to make market dominance more
workable than it seems to be. We are looking at the issue of
through routes and joint rates. We are looking at general increases
and what adjustments ought to be made in that area, if any, and
we are also very much involved in the contract rate area.
Insofar as legislative changes are concerned, we feel that much

of what needs to be done can be done administratively. However,
we do have some legislative ideas which we are proposing at this
time. We don't claim these to be as comprehensive, perhaps, as
they should be, but they represent where we come out at this point
of our review of rail regulation.
I will run through some of the policy initiatives and then spend a

little time on some of the legislative proposals.
In the market dominance area, we have been aware, of course, of

v the complaints by the railroads that the process has been too
cumbersome, and that there have been restrictions on their ability
to use the flexibility available in the 4-R Act because of the Com-
mission's rules on market dominance. So we had a study done last
year, the results of which were made available this spring, and
using that study, we are now proposing some changes to the
market dominance test.

Essentially what we are looking at is presuming that there is
competition where revenue is 140 percent or less of variable costs.

59-551 0 - 80 - 7
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Essentially that would mean if rate adjustment falls into that area,
the Commission is very likely not going to suspend or investigate
the rate unless there is an awfully good showing by a shipper
protestant that there is market dominance by the carrier.
Above that level, between 140 and 180 percent, the protestant

would still have the burden of showing a lack of effective competi-
tion. Over 180 percent of variable costs, the burden would shift to
the carrier to establish the presence of effective competition.
We are also considering the possibility of a 7-percent zone of

reasonableness where there would be a guarantee of no suspension.
The purpose of this is to give a signal to both sides, shippers and

carriers, that if a rate falls within a certain level, what action they
can expect from the Commission and what they can anticipate in
terms of that rate going into effect.
We have been concerned for some time about the heavy reliance

of railroads on general rate increases to raise their revenues.
Indeed, in the last several years, 98 percent of the railroads' rev-
enues have come from this approach. We think it is self-defeating
for the railroads, that it has tended to move the railroads away
from where they should be, and where they should be is in pricing
selectively and using pricing as part of their marketing strategy so
they can be more competitive.
On through routes and joint rates, this is an issue which the

Commission had hoped we would have a little longer period to
evaluate ideas about how this question can be addressed. There is
little question, I think, that the fact that railroads are required to
maintain joint rates imposes a limitation on their capacity to price
flexibly in that before they can make a change in a rate they have
to obtain a concurrence where a joint rate is involved. They have
to obtain a concurrence from the other railroad that is involved.
And since 70 percent of rail traffic is interlined, that does impose a
restraint on the railroads in their price flexibility.
Recently ConRail in particular has come in and made some

proposals which have caused the Commission to confront this issue
directly and, while we hoped to have a little time to look at it
theoretically, we must now look at an actual situation, in fact,
several. ConRail has in effect proposed surcharges on certain traf-
fic that that railroad claims is moving at noncompensatory levels,
below variable costs, and thus far the Commission has allowed
those rates to go into effect.
We are currently reviewing the proposals. We are cognizant of

the issue here—that we are looking at a balance between rate-
making freedom versus the need to maintain an integrated rail
system. And frankly at this point I don't have the answer to where
that balance is. But this is a very important issue which we are
looking at right now.
Another issue of concern is demand-sensitive rates and why the

railroads haven't used them. Apparently there is a problem in the
notice requirements. We are looking at changing that.
With regard to contract rates, again, we are aware of the con-

cerns of the railroads and shippers about the use of contract rates
We are currently trying to develop some guidelines. There are
some problems in using contract rates. Many small shippers are
quite concerned that with contract rates being made available, that
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they may be squeezed out of using rail service. Contract rates can
be anticompetitive, and again, the question is how do we strike a
balance? How do we strike a balance between what we think is a
good idea, contract rates, where they apply, and the obligation of
railroads to meet their common carrier obligation. There is a ques-
tion as to whether, if you have contracts, we should make them
available on the same terms to other shippers, and how that would
work. So there is some work that needs to be done in that area.
There are some other things that the Commission currently has

underway. We have a uniform system of accounts in effect for the
railroads. Adjustments are being made to make it work better. We
are also starting up a cost center accounting and reporting system.
We are making some adjustments in the line abandonment process
to make it work better, we hope. One of our concerns is that
recently the courts have forbidden the Commission from reopening
a line abandonment case after 6 months, even if the railroads had
refused to negotiate in good faith. Our concern is that the leverage
is lost and that perhaps a subsidy negotiation, a negotiation be-
tween local communities or shippers and the railroad, might not
take place if there isn't some leverage to force the parties to deal
in good faith. We are afraid that the courts have eliminated that
incentive.
We are considering now proposing exempting from the statute—

and this would, of course, have to come in the form of legislation—
the requirement that railroads apply to the ICC before they can
construct new lines. We want to make sure that that is really a
necessary regulatory concern at this stage of railroad development.
The Commission has also been very active in using the general

exemption authority. I guess we will have more testimony from the
shippers on that later. The Commission did exempt fresh fruits and
vegetables in June. We are considering other agricultural products,
ground crops in particular. We are also looking at exempting TOFC
and COFC traffic. There are some other areas, but these are the
primary ones we are focusing on at the present time.
Turning now to the legislative area, again, I want to say that we

are not here proposing a comprehensive package, and I don't want
to pretend that it is anything like that. We do have some specific
ideas that we think should have some congressional attention.
In the abandonment area, just a fairly minor thing but it does

involve eliminating some what we think is unnecessary delay. In
the long haul and short haul provisions of the statute, we feel this
area probably ought to be repealed in its entirety. We see no
necessity for it today with the competition being provided to the
railroads for short haul transportation.
We are also proposing an exemption from securities issuance for

small railroad carriers. We don't think those requirements need to
be imposed on small railroads. We are also suggesting that there be
an expansion of the rail exemption authority. The operative lan-
guage in the statute right now gives the Commission the power to
exempt railroad traffic from regulation where it is of limited scope.
We feel that innovation in the rail area should not be limited to
limited scope. It is important to recognize here that the public is
protected if the Commission does take action to exempt commod-
ities from regulation. There are the various safeguards in the

•
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Administrative Procedures Act, in the Interstate Commerce Act,
and of course, there is judicial review of whatever action is taken.
In addition, there is always the possibility and the power for the
Commission to make a change in the exemption if we feel that a
mistake has been made or if someone comes in and complains and
makes a good case that the adjustment was not proper.
That ends the summary of the statement. I would be pleased to

try to answer any questions that you might have.
[Testimony resumes on p. 136.]
[Chairman O'Neal's prepared statement and attachment follow:]

STATEMENT OF
A. DANIEL O'NEAL, CHAIRMAN

INTERSTATE COMMERCE COMMISSION
BEFORE A JOINT SESSION OF THE SUBCOMMITTEE ON ECONOMIC

GROWTH AND STABILIZATION OF THE JOINT ECONOMIC COMMITTEE
AND THE SUBCOMMITTEE ON TRANSPORTATION AND COMMERCE OF
THE HOUSE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE

ON RAILROAD REGULATION

September 27, 1979

Mr. Chairman, Members of the Subcommittees:

I. OVERVIEW 

I appreciate the opportunity to appear before you today

to present the views of the Interstate Commerce Commission

on issues relating to rail regulation.

After nearly a hundred years of railroad regulation, we

are once again at one of those critical points in the continu-

ing debate; namely, what is the proper mix of regulation and

the marketplace to achieve the best results for the Nation's•

railroad system? For many years--from the beginning of

regulation in 1887 to the passage of the Railroad Revitaliza-

tion and Regulatory Reform Act of 1976 (the 4R Act)--the

answer generally was more regulation. Through a series of

laws enacted over those years, Congress gave to the Commission

greater and greater regulatory responsibility over the rail-

roads' fortunes, including such facets of operations as rates,

service, entry and exit, and mergers and consolidations.

The 4R Act represented a significant shift in approach,

since Congress concluded that the improvement of the railroads'
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fortunes appeared to depend on less regulation rather than

more. The broad aim of that legislation, as expressed by

Congress in its declaration of policy, was to restore,

maintain, and revitalize an efficient railway system under

private enterprise. Although this Act is still relatively

new, the continuing debate over its effectiveness is one of

the reasons why we are again discussing these issues today.

This debate has focused largely on whether there is a

need to continue maximum rate regulation. It is the view of

some that this regulation is not necessary, because competi-

tive forces will operate to keep all rail rates at a reason-

able level. The Commission does not endorse this view,

although we do believe that competitive forces do play a

greater role in determining rail rate levels than they have

in the past. To this end we are adopting numerous initiatives

which will lessen our regulation in certain areas, and have

already removed it entirely in one area. Some of these

initiatives will be discussed shortly.

Other important issues which are part of the debate

include through routes and joint rates, general increases,

and contract rates. Considerable thought and ingenuity have

been given to those matters by people representing a broad

spectrum of interests. The Commission is continuing to

reassess its position on all of those areas, and in some

- 2 -
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has issued policy statements. We recognize, as others do,

that regulatory changes are needed.

Of course, the inquiry into the Nation's railroads'

problems must be comprehensive, taking into account the way

in which various regulatory reform initiatives affect each

other, and further, taking into account the relationship

between regulatory reform efforts and other initiatives, such

as financial assistance. It should also reflect the fact

that the railroad "problem" varies widely among the situa-

tion in the Northeast, the situation in the Midwest, and the

circumstances surrounding the lines in the other sections of

the country.

In addition, any initiatives in the railroad area must

take into account not only the interests of the railroads

but also the interests of rail users, and should come only

after all affected have had an opportunity to express their

views on the subject. That includes not only the shipping

public, but also the public at large. It is not simply a

question of what is fair, although fairness in the market-

place is important. More fundamentally, it is a question of

the economic viability and progress of large sectors of the

economy. Railroad rates and practices substantially affect

numerous producing and manufacturing concerns, large and

small, who depend heavily on railroad transportation, at

reasonable rates and service levels, to calculate their own

- 3 -
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economic prospects. Among these are producers and users of

such basic commodities as food and fuel, whose collective

economic fortunes substantially affect the economy of the

entire Nation. Any program which purports to aid the rail-

roads at the expense of these other important elements of

the economy could cause severe problems overall. Moreover,

such a program probably would be ineffective since the

railroads' long-term fortunes depend upon the economic

viability of rail users.

How the Congress addresses these issues will be influ-

enced by what it wants from the Nation's railroad system and

how it views that system. In summary, should the railroads

be viewed solely as private enterprise? Or is the rail

system also an instrument of national policy, to be used to

secure social as well as economic ends? And if so, who

should pay for the achievement of these purposes?

With these general thoughts in mind, I will now turn to

a more detailed examination of our own recent railroad

policy initiatives. In some instances we have combined recom-

mendations for legislation with our discussion of our own

policy initiatives. Where we have done so, it represents

our best judgment that statutory changes are necessary to

fulfill regulatory goals. Where we have not done so, it

means either that we believe sound policies can be carried

•

- 4 -
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out under existing law, or that policies are still actively

being worked out and the need for legislation, if any, cannot

yet be determined with certainty.

II. RAILROAD POLICY INITIATIVES BY THE COMMISSION 

A. MARKET DOMINANCE 

In the 4R Act the Congress told the Commission to

continue regulating where competition was inadequate to

prevent monopoly pricing, to give the railroad freedom to

price their services in competitive markets, and to devise a

test to distinguish between the two situations.

We devised that test, by defining the concept of

"market dominance." That action has produced a lively con-

troversy. We feel that we drew that line in a reasonable

way, but we believe the question of where the line should be

drawn is a fair one and will benefit from increased discussion.

We are well along in the process of reviewing our definition

of market dominance in light of our experience under the 4R

Act. We recognize that the presumptions we established for

determining market dominance have created some problems,

especially since they are viewed as overly complex by some

parties.

We will soon propose a more simplified threshold test

for determining our jurisdiction. On September 6 we announced

that we are going to reopen Ex Parte No. 320, the rulemaking

proceeding in which we established the current market

- 5 -
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dominance standards. As indicated in a recent press release

(copy attached), a notice of proposed rulemaking in this

matter is currently being drafted and will be released very

soon.

The notice of proposed rulemaking will discuss the

following elements which the Commission will Propose to

include in its revised standards and procedures for market

dominance:

• A cost range for rates of 100% to 140% of variable

cost within which the Commission will not suspend

or investigate.

• A cost range for rates greater than 140% of

variable cost and not exceeding 180% of variable

cost within which any protesting party must estab-

lish the absence of effective competition.

• A requirement that the railroad Proposing a rate

in excess of 180% of variable cost establish the

presence of effective competition.

Variable costs would be determined on a Rail Form A basis

1/
and the Commission's 1977 "Burden Study"— would be available

to interested parties to assist them in determining which

cost range applied to particular movements.

1/
Using the One Percent Waybill as the primary data base,

a revenue contribution study for 1977 has been developed

through a contract for the Commission by A. T. Kearney, Inc.

This study is referred to as the "Burden Study". While the

waybill contains revenue data for each movement, variable and

fully-allocated costs had to be estimated. Rail Form A costs

were utilized to calculate variable and fully-allocated costs

by type of cars, net loads, and varying lengths of haul for

each ICC cost territory. These costs were estimated using

both regional averages and individual carrier data. Details

on the costing methodology will be included in the market

dominance notice of proposed rulemaking.
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It is contemplated that costs developed by the Burden

Study would be accepted as prima facie evidence (subject to

rebuttal by more accurate cost data) to make these procedures

administratively feasible for small shippers.

The proposed standards will also provide specific

guidelines to assist interested parties in determining the

presence or absence of effective competition. These will

identify such transportation characteristics as: long-

haul bulk movements lacking water competition, oversized or

overweight movements, hazardous materials that cannot be

shipped by other modes, and other factors indicating that

the shipper lacks practical alternatives to rail transpor-

tation. The three existing rebuttable presumptions contained

in the present regulations would be cancelled. Nothing in

this proposal would affect the Commission's ability to

investigate discrimination, poor service or inefficient

management.

In addition, the Commission has announced it will

propose to establish a zone of reasonableness (ZOR) for all

rates to permit a 7 percent per calendar year adjustment, up

or down, from the base rate. Rates adopted within the zone

would not be suspended or investigated, but a formal complaint

could be filed later.

At the Commission's conference held July 17, 1979,

there was considerable discussion as to the applicability of
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the market dominance test to rates within the zone of reason-

ableness. At present there is a fairly clear consensus among

the members that the market dominance test should not apply to

rates within the zone of reasonableness as long as the rate

falls below 180 percent of variable cost--above which market

dominance would be presumed.

The proposed rulemaking does not make a preliminary judgment

as to whether rates within the zone of reasonableness, but

exceeding the upper limit for a presumption of market dominance

(e.g., 180 percent of variable cost), should also be exempted.

The ZOR concept is being considered because it was felt

that limited rate flexibility is necessary to meet individual

market situations.
2/ 

One of the options the Commission is con-

sidering is a zone of reasonableness which would not preclude

the railroads from filing for general rate increases in order

to recoup their inflation created costs.

It is recognized that heavier reliance on rate to

variable cost ratios may increase the number of cost-based

protests. On the other hand, acceptance of the costs

developed in the Kearney report as prima facie evidence, and

the use of the 7 percent zone, should mitigate this problem

to some extent. In addition, as mentioned, the NPR will

contain specific evidentiary guidelines to be addressed by

2/
Vice Chairman Stafford is generally opposed to carrier

rate flexibility because, much more often than not, it means

higher rates for shippers who have no forum to which they

can appeal.
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the parties in establishing the presence or absence of

market dominance.

We believe the above program represents a logical and

internally consistent approach. It is being proposed

because it appears to offer the following advantages:

1. Meets the economic and equity considerations
contained in the 4R Act.

2. Provides both shippers and carriers with a sense
of certainty regarding Commission decisions on
market dominance.

3. Is consistent with other aspects of regulatory
reform.

4. Provides carriers with limited rate flexibility
without an unduly complex administrative process.

B. GENERAL RATE INCREASES 

In an era of inflation and rapid changes in economic

conditions, general rate increases have been justified by

the railroads for the most part as across the board revenue

increases to offset rapid escalations in wages, fuel expenses,

and other outlays. However, an almost exclusive use of

general increases as a means of additional revenue generation

has resulted in severe compromises in the ability of individual

railroads to respond in a timely fashion to changes in

individual railroad costs and demands for service.

The special ratemaking provisions of the 4R Act are

designed to achieve a better balance between needed short-

term funds for both financially sound and marginal railroads

and needed modifications of the tariff structure consistent

with the efficient long-term provision of rail service in
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the public interest. They offer a wider opportunity for

competitive pricing through individual, independent initiatives.

We believe, therefore, that the intent and policies of the

4R Act ratemaking provisions necessitate de-emphasizing the

role of the general increase in railroad ratemaking.

The Commission generally does not favor general rate

increases due to their adverse impact on the railroad rate

structure and their insensitivity to market condition and

3/
demand considerations.— On the other hand, the Commission

recognizes the railroad industry's need to offset inflation

created cost increases. We would like to reduce or eliminate

the general rate increase and induce the railroad industry

to make greater use of the 4R Act ratemaking provisions.

The newly proposed market dominance standards are intended

to re-enforce selective ratemaking initiatives. As the

carriers gain experience with selective rate actions, we

will consider de-emphasizing the use of general rate increases

by limiting their applicability or reducing the proportion

of costs which can be recovered through the use of general

increases.

3/
Vice Chairman Stafford does not support elimination of

general increases. He believes they are the only practical
means of recouping inflationary costs without imposing an
unfair burden on captive shippers.

Commissioners Trantum and Alexis believe that general
rate increases should be quickly eliminated.

While Commissioner Clapp believes it is desirable to
reduce the level of reliance which railroads currently place
on the general rate increase approach by encouraging other
means of obtaining income such as selective increases, he
thinks that at the present time its elimination would be unwise.
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We should mention that some interest has been expressed

in the use of inflation cost indices as a possible alternative

to general rate increases. The use of such indices--to

recover at least a portion of actual or prospective inflation

created cost increases--has both positive and negative aspects.

The use of such an instrument would eliminate most of

the documentation which must accompany general rate increase

requests. It could also eliminate some of the time lag

present in the current system Some parties have argued

that if the Commission were to forecast annual inflationary

cost increases, announce them in October or November and

allow increases up to that level any time after January 1 of

the following year, the railroads would benefit from an

immediate increase in cash flow through the elimination of

lags.

However, it appears that such increases could leave the

carriers in an unchanged financial condition in the absence

of any significant productivity and efficiency gains. Also,

such an approach would not encourage selective rate activity

and the corresponding rationalization of the rate structure.

For these reasons, we have thus far not supported the use of

an inflation cost index, preferring to proceed with revised

market dominance regulations (as well as other ratemaking

regulatory revisions) which are designed to encourage selective

rate activity in competitive markets. However, we are not

ruling out such indices, and we intend to reevaluate in the

future the possibility of using them to offset inflation
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created cost increases in captive markets. For example, one

approach would be to allow indexed increases in rates up to

a point somewhat below anticipated or experienced cost

increases. This would force the railroads to improve their

efficiency and productivity, and thereby improve their

financial condition. Such an approach would also not be

inflationary.

While we have not studied the relative merits of various

types of indices, the "charge-out price and wage index"

published by the AAR appears to be one good candidate.

C. THROUGH ROUTES AND JOINT RATES 

The Commission is currently analyzing the joint-rate

and through-route issue. As we have noted repeatedly, we

nelieve that rate flexibility and rate innovation are the

keys to the solution of the rail problem. In this regard it

is important to note that 70 percent of rail traffic is

interlined between at least two carriers, chiefly under joint

rates. In order to make a rate change in such a situation,

the carriers traditionally needed to obtain the approval of

the interlining carriers (or, if the proposed cancellation

is protested, the Commission's approval) to cancel the joint

rates. These factors can have the effect of deterring

carriers from making rate changes which they feel to be

necessary to cover their own segment of a through movement.

We believe that the inhibition of joint rates on the

use of ratemaking flexibility is an important issue which

warrants attention now. The Commission, several months ago,

- 12 -
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prevented interlining carriers from cancelling a tariff in

the Michigan Northern2/ case. But more recently, in the Ann
4/

Arbor— case, the Commission allowed Conrail to cancel a

joint rate with the Ann Arbor Railroad, subject to our

investigation, which is now in progress. In addition, we

have authorized a number of surcharges which have allowed

carriers to increase their revenue on their portion of

interline movements.

There are, of course, serious questions which must be

explored in considering this issue. The ability of one

carrier to raise rates on interline traffic may divert the

traffic, thus affecting the revenue of the interlining

carrier. In the Michigan Northern case, just the opposite

was true; the carrier refused to join a general rate increase,

and other carriers tried to coerce it by cancelling their joint

rates. It is also possible that originating carriers

could take actions which might undermine the financial

structure of connecting lines with whom they compete for

other traffic. For example, assume an originating carrier

has two optional routings for a shipment to a given desti-

nation, one of which is more direct and uses a connecting
3/

I&S 9179, Cancellation of Intermediate Routing, Michigan 
Northern Railway, served August 29, 1978; Commissioner Gresham
vigorously opposed the majority's decision in this case.

4/
No. 37093, Joint Rates via the Ann Arbor Railroad System,

December 1978. A decision on this proceeding will be made on
October 15.
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carrier, while the other is more circuitous but is solely on

the carrier's own lines and thus produces higher revenue for

that carrier. Currently, the originating carrier would be

required to establish through routes and joint rates via the

more direct route. If through routes were not required, the

carrier could effectively close off the direct route as a

serious rail alternative. That would harm the carrier's

natural connecting carriers, and an inefficient and wasteful

circuitous route might be promoted.

The Commission can police such abuses under its existing

authority to suspend the local rates which would be estab-

lished in lieu of the joint rate, if the interlining carrier

protests that the new, local rates would be discriminatory,

predatory or unreasonably high. Perhaps one way to Solve

the need of the carriers for the freedom to price their

services over their own lines in interline movements would

be to establish a zone of reasonableness whereby interlining

carriers would be given freedom to establish local rates--

or surcharges on joint rates--within a certain percentage of

the existing joint rate. This zone could be enlarged over a

period of time, except as to the issue of discrimination,

where the Commission would retain jurisdiction. The increased

use of exemptions for particular commodity groups is another

device that might be used to modify gradually the existing

through route and joint rate structure.

- 14 -
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Whether or not either of these approaches is adopted, the

point to be noted is that the joint rate question presents a

clear issue of the need to give carriers ratemaking freedom

versus the need to maintain an integrated transportation

network. Some modification of the existing restrictions in

this area seems warranted, and the Commission will carefully

evaluate and take prompt action on the petition of any

carrier to establish innovative practices involving interline

movements. We have instructed our Office of Policy and

Analysis to look into the joint rate situation and recommend

to the Commission possible initiatives we could take. However,

the recent filing of surcharge requests, which I will discuss

next, has somewhat forced the issue.

Surcharges have been sought .by particular rail carriers

on particular types of traffic. This represents a device

designed to redress revenue shortfalls. We are requesting

that basic cost and revenue information be submitted at the

time a surcharge tariff is filed. This will enable the

Commission's staff to monitor closely the effect of any

approved surcharges.

The Commission's recent actions to allow publication of

surcharges on single and joint line rates is based on two

special considerations. Most of these surcharges were

permitted in situations where the rail carrier submitted

evidence indicating that the revenue it was earning was
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insufficient to cover its costs although the overall joint

rate was compensatory. The 4R Act requires the Commission

to permit rate increases in those cases where the current

rate diminishes the carrier's going concern value.

The second consideration where we permitted the use of

a surcharge was when it was used as a peak or demand-sensitive

rate to reflect an equipment shortage.

surcharge on hopper cars represents an

situation.

The Rock Island

example of this

D. DEMAND SENSITIVE RATES 

In Ex Parte No. 324 the Commission established regula-

tions implementing the 4R Act's demand sensitive rates

provisions. These regulations require that carriers file 30

days prior to implementing a 'seasonal rate. The Commission

established that requirement in anticipation that any changes

in traditional notice requirements would have a disruptive

effect on shippers. It was felt that if peak pricing was to

be used as a means of shifting demand, 30 days would be

required for shippers to adjust their demand.

The procedures established in the Commission's regulation

for implementing seasonal rates have been criticized by the

railroad industry as being overly restrictive. The industry's

criticisms have focused on two principal areas: notice and

reporting requirements.
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The carriers have argued that the 30 day notification

requirement severely limits the usefulness of this provision.

In particular, they maintain that the uncertainty affecting

the supply and demand for equipment used in unstable markets

requires that rate changes be implemented with little or no

notice. They feel that the ability to change rates in

response to prevailing demand and supply conditions is funda-

mental if railroads are to achieve economical use of equipment

as well as optimize their investment requirements.

In recognition of carrier needs for more flexibility, it

was indicated in Ex Parte No. 324 that special permission for

publishing seasonal or peak rates on short notice could be

sought. Such short notice, when granted, increases a rail

carrier's ability to propose rates which most closely reflect

prevailing market conditions. However, it does not remove

the uncertainty of whether the proposed rate will be suspended

or investigated. Short notice only reduces the time shippers

(or other carriers) have to protest a rate; it does not address

the rate's propriety. Any proposed rate change under Ex Parte

No. 324 is potentially subject to protest, suspension, and/or

investigation. To further encourage experimentation, the

Commission has, as a matter of policy, severely limited the

use of its power to suspend or investigate rate proposals

under this provision. Thus, the probability of successfully

implementing a seasonal rate on short notice is good; yet, it
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appears that carriers are still unwilling to rely on this

informal policy as a basis for altering their ratemaking

strategies.

The reporting and data requirements contained in Ex

Parte No. 324 allegedly represent a second source of dis-

couragement to rail carriers contemplating the use of a

seasonal or peak rate. When a proposed peak rate is ordered

investigated by the Commission, the railroad respondents

must be prepared to submit detailed cost data to support the

proposed rate. The railroad must be able to show how its

costs rise as a consequence of the demand peak and how costs

would be affected by the smoothing of traffic induced by the

peak-load rate. In addition, the regulations call for a

carrier to forecast the profitability of the affected traffic

on the basis of both the peak and off-peak rates. Although

the Commission has repeatedly stated that these requirements

are only indicative in nature and that alternative information

would be acceptable, carriers continue to express concern

over the difficulty and cost of collecting and maintaining

data which would satisfy the intent of the regulation.

The regulations also require carriers to file annual

reports identifying all seasonal, regional or peak period

rates published, the total mileage hauled, tonnage carried,

and revenues derived, as well as the comparable data from

the previous year. Similar reports must also be filed
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within 45 days following the last day of any effective

seasonal or peak-period rates.

As a means of encouraging carriers to use this important

ratemaking provision the Commission is contemplating making

the regulations more flexible and eliminating unessential

reporting requirements. Several alternatives for reducing

notice requirements and aiding implementation are being

studied. Among these are:

1. Simply shorten the notice requirement or provide
blanket special permission if certain threshold
conditions triggers are met.

2. Permit carriers to publish maximum and minimum
rates in the form of a flexible tariff and to
vary rates within these bounds on short notice.

3. Establish a surcharge for seasonal commodities
which the carrier can apply to rates on short
notice.

4. Totally or partially exempting seasonal commodities.

These alternatives are not mutually exclusive. Conse-

quently, the Commission may permit carriers to file demand

sensitive rates under the alternative which best meets their

needs with the more sophisticated approaches probably yielding

higher revenues. Reporting and data requirements could then

be established which match the sophistication of the demand

sensitive pricing program being undertaken. Programs which

permit carriers to change substantially peak and off-peak

rates would require more documentation than those which provide

more limited flexibility. Steps have already been taken to
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review possible options for making the use of seasonal rate-

making more attractive for grain and grain products. These

options are currently being examined.

E. CONTRACT RATES 

The Commission has recently taken the position that

rail contract rates are not unlawful, and it has encouraged

their use in appropriate circumstances. This position was

taken in Ex Parte No. 358-F, Change of Policy, Railroad 

Contract Rates. This change of policy represents a firm

commitment by the Commission to support the railroad industry's

use of contract rates. We believe that contracts are useful

in numerous ratemaking situations and provide benefits to

both shippers and carriers.

Now that contract rates have been recognized as legal

we are turning our attention to the question of where and in

what form these rates are acceptable in practice--i.e.,

guidelines on their application. In spite of our anticipation

of interest in contract rates by rail carriers when Ex

Parte No. 358-F was issued, only two contracts have been

filed to date. In deciding this matter, we deliberately did

not commit ourselves to specific positions on the numerous

related issues raised by the parties. Instead it was felt

that policy should be permitted to evolve on a case-by-case

basis. We believed that the adoption of explicit rates in

the absence of actual experience or concrete rate proposals
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could stifle the flexibility and innovations which the

policy seeks to promote.

However, in the interest of promoting greater use of

contract rates, the Commission is reevaluating its views on

developing additional guidelines. While the case-by-case

approach has generally been useful in the traditional areas

of ratemaking, additional policy clarification in this

complex and controversial area may be necessary. The principal

areas we are reviewing deal with discrimination and the

relationship between the contract obligation and the common

carrier obligation.

Of all the issues which must be resolved by the Commission,

the issue of discrimination may be one of the most difficult.

Opportunities for discriminating through the use of contract -

rates are bountiful. Great care must be exercised to prevent

carriers from using contractual arrangments as a means of

discriminating among similarly situated shippers. On the

other hand, an overly restrictive approach to this problem

could have a chilling effect on the use of contracts.

Of equal importance is the need to establish a clearer

relationship between the traditional common carrier obligation

and any contractual arrangements which may be established.

- 21 -
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In addressing this very sensitive area, we stated in Ex

Parte No. 358-F:

It is important to note that a carrier will
not be relieved of ifs common carrier obligations
upon entering into a contract rate. This is an
important responsibility imposed upon regulated
carriers by the Interstate Commerce Act and it
cannot be ignored or contracted away. The rail-
roads must be sure that their contracts will not
conflict with their duties as common carriers.

While we did not intend this language to mean that rail

carriers must give common carriage traffic preference over

contract traffic, we believe that further clarification or

modification of this point may be in order.

Although our experience with contract rates is limited,

thus far, we have identified a few Problem areas. For

example, escalator clauses often used in connection with

contract-like rates may present a problem. The problem is

that price indices used as a basis for an escalator clause

(such as the AAR wage and material price index), when

applied automatically, can eventually produce a distorted

charge relative to the actual impact of inflation on unit

costs.
/

5/
Commissioner Trantum would have deleted this paragraph

and the following paragraph.
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Further, any long-term commitment has the natural

disadvantage of reduced flexibility. A shipper entering

into a long-term commitment to ship only by rail cannot

respond to unforeseen opportunities to use cheaper alter-

native modes. This is a risk that shippers entering into

such agreements must weigh. The disadvantage to society is

that carriers of alternate modes may face an inelastic

demand for their service. As a result, when such carriers

charge low rates reflecting their relative cost efficiencies,

they are not rewarded with the traffic increase they could

otherwise expect and hence may be inadequately motivated to

enter the market.

On the other hand, to the extent that contract rates

represent an opportunity for greater competition among

carriers, society can benefit through the approximation of

rates to costs and the consequent tendency of traffic to be

allocated more efficiently among modes.

4.!
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F. ACCOUNTING AND REPORTING REVISIONS

As mandated by section 307 of the 4R Act, the Commission

revised the Uniform System of Accounts (USOA) for railroads.

In the revision, we adopted a matrix for railroads to report

their operating expenses. This matrix classifies expenses

by both their nature (such as labor costs, material costs

and overhead) and by major functions for which the expenses

are incurred. Under the old system, labor, material and

overhead costs were lumped together in the same expense

accounts relating to certain railroad operating functions.

Other expense accounts showed only one type of cost, such as

superintendents' salaries, which belong to various functions.

By categorizing expenses according to their nature and their

furictions, we can improve our cost analysis. First, arbitrary

allocation of costs to functions can be reduced; and second,

we can better determine how each type of cost varies with

the volume of traffic services. During the revision, we

also updated financial accounting procedures to make them

conform to generally accepted accounting principles. The

Commission is in the process of letting a contract to an

independent accounting firm to evaluate the changes to the

USOA and make recommendations for further change.

The Commission is now deciding whether to institute a

rulemaking proceeding to consider adopting a cost center

accounting and reporting system for Class I railroads. The
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proposed system would require Class I railroads to accumulate

certain cost and statistical data at a more detailed level

than under the current Uniform System of Accounts for Rail-

roads. Railroad cost data would be recorded by cost centers

particularized as to line segments, terminal switching

districts, equipment types, and specific specialized services.

Cost data collected by such cost center designations would

then be aggregated into certain other categories for reporting

purposes. In most cases, routine reporting requirements would

not be as specific as the level of accounting. This proposal

would provide more relevant and valid cost data for regulatory

purposes while protecting the confidentiality of specific

proprietary information.

G. ABANDONMENTS 

The Commission believes that it would be desirable to

simplify abandonment procedures and to place greater emphasis

on economic costs and financial profitability in evaluating

abandonment proposals.

We believe that the criteria which the Commission

applies to abandonments could be more clearly defined. This

could be beneficial to carriers, shippers and the Commission

alike. Further definition of those criteria must proceed

carefully, however, in order to preserve the necessary

flexibility while at the same time permit applicants and

potential protestants to determine more readily their chances
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of success. Thus, we would be very cautious in suggesting

specific statutory standards although we recognize that some

further definition may be desirable, and will gladly work

with Congress to develop such standards.

The use of rebuttable presumptions would be a possible

means to develop specific criteria in deciding abandonments,

while leaving the Commission the discretion to approve or

disapprove an application. The most obvious and potentially

useful presumption would permit abandonment where the line is

not profitable. The burden would then fall on the parties

opposing the abandonment to show that (1) the line is not

losing money, or (2) there is some overriding reason not to

permit abandonment.

In another area of concern with respect to abandonments,

the Commission discussed the subject of alternatives to

abandonment at an open conference on Tuesday, September 18,

1979. A number of the members noted that they would be

receptive to pricing innovations by the railroads designed

to make service profitable on currently unprofitable lines.

The Commission has recently given carriers the freedom to

propose surcharges on traffic, a tool which could be used to

increase revenue on individual carrier's portions of interline

traffic. We expect to release a policy statement on this

subject sometime next month.
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An area in which the Commission has encountered some

problems involves the six-month subsidy negotiation period

which can follow the issuance of a certificate of abandon-

ment. Under section 10905 of title 49 U.S.C., the Commission

is required to postpone the issuance of a certificate if a

responsible offer of financial assistance has been made to

continue the service or to purchase the line. The six-month

period was intended to enable the subsidizing entity to

enter into an agreement with the rail carrier to continue

service or to purchase the rail line.

However, last year, a Federal appellate court held that

the present statutory language does not allow the ICC to

reopen an abandonment proceeding after the six-month negoti-

ation period, even where a railroad has refused to negotiate

in good faith with potential subsidizers. It is our concern

that this "loophole" may result in the loss of some rail

service which might have otherwise been continued under a

subsidy arrangement if the parties had had the proper

incentive to complete their negotiations.

The Commission is considering several different approaches

to solving this problem. If, after a more complete analysis,

we should believe that legislation is needed, we will make

appropriate recommendations to Congress.

An issue related to abandonments is the construction of

new railroad lines. The Commission is considering a staff
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proposal that would exempt from our jurisdiction the construc-

tion of new railroad or trackage rights agreements which do not

constitute major market extensions. Although the term

"market extension" is not presently defined, it could be

• defined as a transaction involving competitive effects similar

to a major consolidation case.

As this issue is further resolved by the Commission, we

will propose legislation as appropriate.

H. GENERAL EXEMPTION AUTHORITY 

Earlier this year, at the request of a petitioner, the

Commission made the first use of its rail general exemption

authority (49 U.S.C. section 10505) by exempting fresh

fruits and vegetables from regulation by the Commission.

The exemption, first made effective on !-!ay 23, 1979 has

been used profitably by a number of railroads during this

past summer. By coincidence, the independents' truck strike

in early summer allowed the railroads an opportunity to haul

a large volume of available fresh fruit and vegetable traffic.

While rates have been higher than previously, generally rail

movements are now competitive with truck transportation. In

fact, rail service has expanded dramatically and it appears

that many shippers have continued to use the railroads even

after the end of the truck strike. As we continue to monitor

the results of the exemption, we are encouraged by the

innovative and market-responsive actions taken by the

railroads involved.
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At this time the Commission is taking several additional

actions in regard to the general exemption authority. In Ex

Parte No. 346 (Sub-No. 2) we are considering extending an

exemption to other non-processed agricultural commodities by

including ground crops (peanuts, potatoes) and fishery

products. We expect to consider a draft decision on this

matter in the near future.

In Ex Parte No. 230 (Sub-No. 5) the Commission is con-

sidering whether to initiate a rulemaking to exempt rail

transportation of TOFC/COFC from Commission regulation

either in whole or in part.

In another area, an independent contractor has submitted

a report to the Commission recommending that about 40 different

commodity groupings be exempt from regulation. Commission

staff is now studying these recommendations with special

emphasis on the interrelationships between market dominance

and the need for specific commodity exemptions.

I. RESTRICTIONS AGAINST INTERMODAL OWNERSHIP 

The issue has arisen as to whether existing restrictions

against ownership of one mode of transportation by another

should be removed. We will be considering this matter in

upcoming deliberations and will make recommendations to Congress

as soon as possible.

III. LEGISLATIVE PROPOSALS 

Our discussion thus far has focused on administrative

initiatives designed to bring about reforms in the regulation
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of railroads. We would like now to turn to actions which we

believe Congress might take to further the same end.

Before discussing specific measures, however, I would

offer the following general thoughts on legislation in this

4 area. First of all, they do not form a comprehensive railroad

regulatory package. Rather, they are proposals which logi-

cally follow from the stage of policy development, in each

area of concern, necessary to support a legislative recommen-

dation. As has been previously noted, several important

areas are currently under consideration where we do not

believe that recommendations for legislation can be supported

at this time, inasmuch as the preferred course of action is

not yet entirely clear. In those instances we would expect.

to have further recommendations later on.

There are also instances where we do not recommend

legislation because we are satisfied that existing law gives

the Commission sufficient flexibility to work out administra-

tive solutions, and where administrative solutions seem

preferable because further changes might be required. An

example of the latter situation is market dominance, where

we are already moving toward changes in the present regulations,

and where the complexity of the situation could require

still further changes. Another example would be contract

rates, where several problems have emerged as a result of

the first policy change in this area.
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A. ABANDONMENT EFFECTIVE DATES--SECTION 10903(C) 

1. Amendment 

Section 10903(c) of title 49, United States Code, is

amended to read as follows:

"(c) Except as provided in sections 10905 and 10906

of this title, an abandonment or discontinuance

approved under section 10904(c), may take effect

under the certificate on the 30th day after the

issuance of the certificate."

2. Evaluation and Justification 

This amendment would make the effective date for all

rail abandonments 30 days after issuance of a certificate.

Present law permits an effective date of 30 days if the

certificate of abandonment is issued without an investigation

and after 120 days if the certificate is issued after an

investigation. The 120 day time period was originally pro-

vided in order to offer affected shippers a transitional

period in which to make other transportation arrangements Or

to complete existing contracts.

However, experience leads us to believe that a 120 day

adjustment period is not necessary. Shippers have been

afforded sufficient time for planning and adjustment during

the time taken by the Commission to process the application,

consider and dispose of administrative appeals, publish the

- 31 -
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findings in the Federal Register, and to await offers of

financial assistance.

B. LONG-HAUL AND SHORT-HAUL--SECTION 10726 

1. Amendment 

Section 10726 of title 49, United States Code, is

stricken in its entirety.

2. Explanation and Justification 

• This amendment would allow for greater price flexibility

in rail rates. The long-haul and short-haul clause was

originally enacted as an absolute bar to charging higher

rates for movements between two. intermediate points than

movements between the two end points. Relief from this

provision has been routinely granted in the form of exemptions

in recognition of (1) the presence of generally pervasive

competition at most intermediate points and (2) the fact

that volume movements between major producing and consuming

areas generally have lower costs.

The granting of these exemptions enables rail carriers

to take advantage of lower unit costs for volume movers and to

more effectively meet intermodal competition between end

points. The repeal of section 10726 would achieve the same

benefits without the administrative expense attendant to a

- 32 -
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petition for exemption. We feel that any residual problems

of discrimination could be handled under the more general

prohibitions against discrimination of section 10741.

C. EXEMPT SECURITIES ISSUANCES BY
SMALL RAIL CARRIERS--SECTION 11301

1. Amendment 

Section 11301 of title 49, United States Code, is

amended by adding a new subsection (g) to read as follows:

"(g) This section does not apply when the total value

of capital stock (or principal amount of other secur-

ities to be issued) and the value of capital stock and

principal amount of other securities then outstanding

is not more that $5,000,000, or to notes of a maturity

of not more that 2 years that aggregate not more than

$1,000,000. Notes that, with other outstanding notes

of a maturity of not more than 2 years, aggregate that

amount may be issued without regard to the percentage

limitations applicable under subsection (b)(2) of this

title. The value of capital stock having no par value

is the fair market value on the date of issue of that

stock, and the value of capital stock that has a par

value is the fair market value on the date of issue or

the par value, whichever is greater."

- 33 -
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2. Evaluation and Justification 

This amendment would effectively exempt from Commission

jurisdiction securities issued by small rail carriers. We

do not feel that carriers with outstanding securities not

exceeding $5,000,000 and with short term notes not exceeding

$1,000,000 should be required to comply with Commission

securities regulations. The burden on small carriers would

seem to outweigh the public interest in meeting our filing

requirements because the overall impact of these smaller

transactions is minimal, and regulation by other federal and

state agencies is likely to protect the securities purchaser.

This statutory exemption would be in keeping with the

securities exemption granted motor carriers under section

11302.

D. RAIL EXEMPTION AUTHORITY--SECTION 10505 

1. Amendment 

Amend section 10505(a) of title 49, United States Code,

by deleting the words beginning with "because" and ending

with "service", and the comma following the word "service".

2. Evaluation and Justification 

The proposed legislation would amend Chapter 105 of

Title 49 to broaden the Commission's authority to exempt

rail carriers or their services from regulation, in whole or

in part, when continued regulation is deemed not to be in

the public interest. The proposed bill is similar to a

- 34 -
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proposal submitted to Congress in June of this year, which

would have expanded Commission authority to exempt non-rail

carriers from unnecessary regulation. Essentially, the

proposal would eliminate the requirement that the transaction

or service in question be of "limited scope".

Currently, the Commission is going through a period of

considerable reassessment and critical decisionmaking aimed

at improving regulation and making it more responsive to the

needs of the public. Those efforts have resulted in a

variety of changes in its policies and procedures. Some of

the changes involve steps to increase competition and

strengthen the impact of market forces. We believe that the

Commission should have expanded discretion to remove unnecessary

regulatory restraints in order to enable carriers to improve

their efficiency, compete more effectively, and be more

responsive to the demands of the marketplace.

The proposed exemption authority would assist the

Commission in achieving these goals by providing the Commission

with greater flexibility for developing innovative programs

designed to meet the changing needs of our National transpor-

tation system. The Commission is presently making use of

its general exemption authority, which we consider broad

enough, even with the "limited scope" language to encompass

a range of administrative reform of rail regulation. However,

we do not believe that the "limited scope" qualification is

necessary or any longer desirable.

- 35 -
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For one thing, we do not believe that regulatory innova-

tion should cease at the point where the matter is no longer

one of "limited scope". There are bound to be measures which

may be of substantial scope but where fixed legislative

4 changes are not as desirable as more flexible administrative

changes. The purpose of the exemption authority is to allow

experimentation, where the ultimate preferred course is not

clear but action seems warranted. It is possible--in fact,

even contemplated--that such changes may bring about further

changes or retractions--a process ideally suited to the

administrative environment. We do not believe that the

limitation in the present statute allows optimum use of this

approach.

It should also be noted that the public is protected

from any undesirable consequences of such regulatory experi-

ments by the safeguards which are built into the exemption

authority process. Under this proposal, as under present law,

the Commission is authorized to exercise its exemption

authority only after opportunity is given for a proceeding

in which interested parties may present their views. Appli-

cations for exemption are subject to the requirements of the

Administrative Procedure Act. Further, regulation can be

simply and directly restored if the exemptions prove to be

contrary to the public interest. This proposal would assist

the Commission in committing its resources more efficiently

- 36 -
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to those areas where regulation is necessary, and in elimi-

nating the burdens of unnecessary regulation.

In conclusion, we believe that the expanded exemption

authority could be used to reduce further the workload that

now faces the Commission by reducing unnecessary regulation,

and by enabling the Commission to develop innovative methods

for carrying out those regulatory programs which are

necessary. Further, we believe that this use of the exemption

authority would complement the original intent of Congress

in enacting the rail exemption authority, as it would enable

the Commission to better commit its limited resources in

areas where they are needed, and would help return discretion

to rail management in those areas where the marketplace is

able to regulate most effectively.

CONCLUSION 

This concludes my prepared testimony. I will be glad to

try to answer any questions you may have at this time.

- 37 -
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cl interstate commerce commission

ATTACHMENT

4 12th &constitution avenue nvvo vvoshngton dc. 4423
FOR RELEASE: (202) 275-7252

September 6, 1979 LESSER •

ICC TO REOPEN PROCEEDING ON MARKET DOMINANCE

The ICC today announced that it will reopen a 1976 rulemaking

proceeding in which the Commission set standards and procedures for

determining when a railroad possesses a monopoly--"market

dominance"--over certain freight shipments.

The reopening, late this month, comes after extensive review

which included internal staff analyses, deliberations by the

Commission, and a contract study by an outside consulting firm.

Market dominance and its interpretation by the Commission under

the 4R Act (Railroad Revitalization and Regulatory Reform Act of

1976) has been one of the more controversial issues between railroads

and the ICC. It is fundamental to the question of how railroads set

their rates.

The decision to reopen the market dominance proceeding reflects

a commitment by the Commission when the original rules were put into

effect two years ago to look again at the complex rail issue on the

basis of subsequent experience and analysis.

Pt ICC 99

A fact sheet explaining the market dominance proceeding is

attached.
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Fact Sheet 

The notice of proposed rulemaking toreoperi x Parte

320 will discuss the following elements which the Commission

will propose to include in its revised standards and

procedures for market dominance:

A cost range for rates of 100% to 140% of
variable cost within which the Commission
will not suspend or investigate.

+.4
A cost range for rates greater than 140%
of variable cost and not exceeding 180%
of variable cost within which any
protesting party must establish the
absence of effective competition.

A requirement that the railroad proposing
a rate in excess of 180% of variable cost
establish the presence of effective
competition.

Variable costs would be determined on a Rail Form A

basis and the Commission's 1977 Burden Study would be

available to interested parties to assist them in

determining which cost range applied to particular

movements.

The proposed standards will also provide specific

guidelines to assist the parties in determining the presence

or absence of effective competition. These will include

such transportation characteristics as: long haul bulk

movements lacking water competition, oversized or overweight

movements, hazardous materials that cannot be shipped by
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other modes and other factors indicating that the shipper

lacks practical alternatives to rail transportation. The

three existing rebuttable presumptions contained in the

present regulations would be canceled.

The standards and procedures would be linked to two

closely related concepts, a zone of reasonableness

(ZOR)Twithin which rate changes would be neither suspended

nor investigated, and a program to exempt commodity groups

that are subject to inter and intramodal competition.

The Commission is exploring two forms of the zone of

reasonableness within which rate changes would not be

suspended or investigated. The first alternative would

permit changes of not more than 7% a year upward or downward

changes to the variable cost level for all rates. The

second alternative would apply the same zone only to those

rates equal to or less than 180% of variable cost.

Shippers and other interested parties would remain free

to file complaints on the reasonableness of rates falling

within either of these zones of reasonableness or rates

falling within the 100% to 140% of variable cost range. In

complaint actions, the complaining party has the burden of

proving that the challenged rate is unjust or unreasonable.

The program of exemptions will not be a part of the

revised standards and procedures themselves. The program is

an essential component of the Commission's continuing

efforts to identify rail traffic that is sufficiently

—2—
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competitive that regulation can be completely or partially

eliminated. Exempting such traffic from regulation will

remove any necessity for rail carriers to prove that such

traffic is subject to effective competition.

The integrated approach to market dominance described

above is intended to reflect more accurately the .

Commission's commitment to rate flexibility for rail

carriers while assuring continued protection for the captive

shipper. The Commission expects to issue a notice of

'proposed rulemaking before the end of September that will

more fully explain the rationale of proposed standards and

procedures summarized in this release.

Specific Examples of How the Proposed Rules Would Work.

In order to clarify the proposed procedures, several

illustrations are provided below:

Example 1 

Rate Action: Rate raised from 120 percent to 130
percent of variable costs.

Protests: At suspension level, protestant is
effectively limited to challenging
cost data submitted in any advance
rail justification and showing rate
exceeds 140 percent of variable
costs. If unable to show this, the
rate goes into effect.

Shipper recourse: Complaint procedures (Section 11707)
after rate is effective.

Example 2 

Rate Action: Rate raised from 120 percent to 141
percent of variable cost.

•
—3—
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Example 3A 

Rate Action:

Protest:

135

Rate exceeds 140 percent of variable
cost and increases exceeds the 7 per-
cent ZOR. Protestant has burden of
proof on issue of market dominance.
Protestant must, as a minimum, ad-
dress guidelines established by the
Commission. Carrier can _rebut ship-
per's evidence. CoMmission makes
determination on facts presented and
will consider suspension on investi-
gation only if shipper establishes
the presence of market dominance.

Rate increased from 191 to 201
percent of variable cost. The
increase is 5.2 percent of total
pervious rate.

Since increase falls within the ZOR
(7 percent), Commission will not
suspend or investigate.

Shipper recourse: Complaint procedure.

Example 3B 

Rate Action: Same as 3A above.

Protest: Assume that the ZOR does not apply to
rates in excess of 180% of variable
cost. The shipper must present data
to show that the rate exceeds 180
percent. The carrier may rebut by
establishing the absence of market
dominance.

Example 4 

Rate Action:

Protest:

Rate increased from 175 to 190
percent. The rate increase is 10
percent of the previous base rate.

At the suspension level, once the .
rate to costs ratios are established,
the carrier again bears the burden of
showing that there is effective

competition under guidelines
established by the Commission. If it
does not carry that burden,
suspension and/or investigation is

possible but not mandatory.

-4-
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Example 5 

Rate Action: Initial rate established at 150
percent of variable cost.

Protest: The 7 percent zone would not apply to
initial rates. Since the rate falls
at 150 percent of variable cost; the
protestant would have to prove market
dominance exists as rate is within
the 140-180 percent of variable cost
range.

Senator MCGOVERN. Thank you very much, Chairman O'Neal.
I think the way we will proceed this morning is ask the panel to

come forward, and if you could stand by, Mr. O'Neal, maybe we
can question you after we have heard from the panel.
Mr. O'NEAL. Fine.
Senator MCGOVERN. Members of the panel in the order in which

they will be heard, if they will come forward now, are Mr. James
Springrose, vice president for transportation of the Cargill Co.; Mr.
John Norton, the director of transportation and distribution of the
Du Pont Co.; Mr. E. Morgan Massey, president of the A. T. Massey
Coal Co.; Laurence J. Stern, manager of transportation, Sunkist
Growers; and Michael Levin, vice president for transportation of
the Western Growers Association.
Gentlemen, in view of the considerable number of distinguished

witnesses this morning, we are going to ask that you confine your
opening statement to about 10 minutes, but rest assured that your
entire prepared statement will be entered in the hearing record.

I might point out that Mr. Curtis, corporate director of transpor-
tation service for Georgia Pacific will be unable to appear as sched-
uled at our hearing. The vacancy caused by his absence will be
filled by Michael Levin, vice president for transportation of the
Western Growers Association of California. Mr. Levin, as I under-
stand it, does not have a prepared statement but will participate in
the hearing during the question and answer periods.
Mr. Springrose, if you are ready to proceed, we will be happy to

hear from you.

STATEMENT OF JAMES V. SPRINGROSE
Mr. SPRINGROSE. Thank you, Senator, and good morning, gentle-

men.
I would like to express my appreciation to the Joint Economic

Committee for this opportunity to respond to your inquiry into
transportation circumstances so vital to the commerce of the
United States. The issues you have undertaken are especially im-
portant to agriculture for the efficient domestic and worldwide
distribution of grain and other foodstuffs.
We have prepared a statement for your review and consideration

which explains a proposal whose legislative implementation could
provide the rallying point for polarized positions, railroad rate-
making freedom and protection from abuse of captive shippers. We
have been asked by the committee staff to respond specifically to



137

•

the issue of the captive shipper. I believe our statement [see p. 139]
does that, and I will elaborate as time permits.

First, however, I would like to respond to five additional ques-
tions posed in your invitation letter dated September 18, 1979. The
initial question deals with possible changes in the ICC market
dominance criteria. We have observed over recent months that
market dominance and captive shipper essentially mean the same
thing to those who react to this issue.
Since our statement concentrates on this question, further elabo-

ration is not needed for the moment. I should emphasize, however,
that our proposal eliminates the need for complex criteria or defi-
nitions of either phrase because the issue is rendered moot at the
shipper's discretion and control.
The second question, characteristics which determine modal

choices vary depending upon the demand in the marketplace for
grain or most other goods shipped by Cargill. In times of shortage
of freight-carrying capacity, service is the first requirement; price
is secondary. For example, the inability of the inland waterway
system to accommodate increasing demands because of the bottle-
neck and locks and dam 26 has caused greater emphasis on rail
movements, notwithstanding higher rate levels. Conversely, when
demand is soft and carrying capacity is readily available, compara-
tive price becomes the major determining factor in modal selection.

Third, assuming readily available carrying capacity, the service
criteria we seek is consistency. We are not so interested in speed as
predictability of elapsed time between origin and destination.
Transportation is only one component of the logistical planning
required for the efficient distribution of our products. Speed of
movement does not hamper our logistics if it is consistently pro-
vided. Therefore we can accommodate speed of movement when it
is important to considerations which deal with improved productiv-
ity of transportation resources.
Fourth, the cost of transporting grain and other bulk commod-

ities represents a high percentage, sometimes as high as 50 per-
cent, of the value of the delivered goods.

Fifth, our bargaining power with principal modes of transporta-
tion is more limited than most people realize. Size does not provide
proportionate clout. Our experience suggests that when we have
developed sound programs which provide recognizable benefits for
our carriers, we are usually successful. When the benefits are
singularly toward ourselves, we generally fail.

I would be glad to elaborate on each of these items in response to
your further inquiry.
In the allotted time still remaining, I will expand on our view of

regulatory protection for the captive shipper.
As we have said in our statement, defining "captive shipper" has

been perplexing and elusive. The criteria established by the Inter-
state Commerce Commission at the direction of the 4R Act sought
to deal with the issue in terms of maximum rate levels. As our
statement describes, we believe it is a service issue.
My experience with the public hearings and elsewhere in connec-

tion with work on the Rural Transportation Advisory Task Force
supports this view. In addition, much of my work at Cargill deals
with transportation innovations in both price and service which



138

are justified by market competition and/or transportation competi-
tion. The results confirm my belief that railroad management will
respond with rate reductions when it can be shown that they have
priced segments of our mutual business interest out of the market
competitive circumstance.
The major consideration they insist upon in these negotiations is

that the recaptured tonnage renders them a profit for the service
they perform. We do not consider this unreasonable or abusive.
These factors aside, the captive shipper issue dies with the birth

of legitimate contract carriage by railroad. We believe the legiti-
macy of contract carriage by railroad can only be obtained through
an act of Congress. It will also require these provisions against
discrimination be brought forward from the present Interstate
Commerce Act. I must caution here that bringing restraints for-
ward from the present law should be held to an absolute minimum
lest we wind up calling it a rose by another name.
As our statement describes, the shipper voluntarily becomes cap-

tive at his own election by entering into a contract for carriage.
The terms of the contract would not only protect him from rate
abuse, but also guarantee the service he needs to reach his market
outlet.
By way of holding provisions of the present law to a minimum, I

would consider the following to be adequate for rail contract car-
riage. First, the antipreference, prejudice provisions; second, the
antidiscrimination; third, the commodities clause; fourth, minimum
rate restrictions; finally, that contracts be filed with the Commis-
sion as public records available for public review.
Other components of the present law which should be left to the

discretion of the contracting parties would include rate levels, serv-
ice characteristics, car costs and car supply, liability, volume, joint
routes and divisions of revenue between connecting carriers, if any.

Finally, I believe a growing consensus has developed among ship-
pers, railroads and governmental bodies that there is merit to this
approach because the transportation circumstances of 1979 justifies
some movement away from common carrier regulatory postures of
1887. I would urge, however, that we stop short of total de-
regulation.
Thank you.
[Testimony resumes on p. 156.]
[Mr. Springrose's prepared statement follows:]

Nit
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An Approach to Resolving

the Impasse Currently Threatening 

Sound Rail Transportation 

Regulatory Reform 

By: James V. Springrose
Vice President - Transportation

Victor Anderson
Assistant General Counsel -
Cargill, Incorporated
P. 0. Box 9300
Minneapolis, Minnesota 55440

We will begin these comments with the briefest ofreviews of the events in the recent past, legislative orotherwise, which have lead to the present impasse in formulatinga rational policy for the transportation of grain by railwhich would effectively remove all unnecessary regulation(what we might call the excesses of regulation) and preserveonly that minimum, but critically necessary, regulatoryoverview that contributes to and advances positive nationalobjectives.

The debate among the extremists advocating total,de-regulation, on the one hand, and total regulation, on theother hand, of all modes, each as totally opposite means ofachieving equality of treatment for rail carriers, wasalways leavened by the many compromisers who saw the fallacyin these simplistic extremes and proposed accordingly. Fromthe Eisenhower era through the Kennedy transportationmessage of 1962 to the early 1970's, in spite of increasingpredictions of railroad disaster, all these contending viewssimply produced a stand-off, fatal preservation of thestatus quo and the inaction which finally produced thedisasters of the Penn Central bankruptcy and those othercarrier failures in the northeast.

Those dramatic railroad failures finally broke thelegislative log jam and produced, among other things, the 4RAct. At its heart this legislation contained an intelligentattempt by the more rational comprisers to give the railcarriers the rate making freedom they craved, as a panaceato their problems, while preserving adequate protection forshippers against abuse of rail carrier monopoly power.

The framers of the 4R Act recognized that thesticking place in making progress towards a system of railrates determined by the market, and the forces of competition,had.been the_fear that the captive shipper would ba abusedby-his rail carrier- imposing increasingly higher rates,not justified by the cost of serving that shipper, andutilized to solve the carrier's revenue problems and tocross subsidize rates on non-captive traffic.

The 4R Act sought a practical means to identifythe captive shipper and create, especially for him, a meansof recourse to protect against such abuse while freeing thebalance of the system from the stultifying effects of needlessregulation.

59-551 0 - 80 - 10
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The principle of identifying the captive shipperand preserving limited regulation to protect him from carrierabuse is, of course, theoretically sound. The 4R Act conceptof "market dominance" was a well-intentioned attempt to
achieve this praiseworthy goal.

What is tragically clear today is that this well
intentioned compromise solution has failed and has produced
no amelioration of the problem it was designed to curb.

Why has it failed?

What the subsequent history of this concept has
probably established is that the problem of developing any
simple methods to isolate out, for regulatory purposes, the
traffic that is subject to rail market dominance, or the
truly captive, individual shipper, is close to insoluable.
This view would certainly appear to be supported by the
weighty studies carried out for the Commission in 1979. The
Commission, with its development of rebuttable presumptions,
has struggled manfully to render this complex determination
simple, quick and manageable. It, embarking on this necessary
attempt it encountered massive criticism. It is currently
embarking on a fresh attempt while new (and probably already
failed) legislation, prepared by others, seeks once again
to redefine the captive shipper. The fact is the problem is
too complex for easy solutions readily accessible to the
shippers most in need of this protection who will usually
be, although not exclusively, smaller shippers without
alternative plants, markets and sources, who therefore tend
to lack rate bargaining power.

Unfortunately unless cheap and simple methods of
demonstrating market dominance, or rail captivity, are
available we submit regulation, or rate protection, dependent
on these concepts, will end up tending to protect shippers
who probably need the protection least -- namely the larger
ones with the resources to litigate such complex issues and

• the more needy shippers are deterred. Moreover we are
• dubious-of tha validity of any simple method of determining
raft -captivity, at least in a business as fluid and complex
as the grain business. Markets, and prices at markets, may
determine what mode a grain shipper is captive to, in that
shipper's subjective judgment, on any particular day.
Nothing that has emerged recently by way of studies, or
other theories, would suggest that the problem will be
rendered simpler in the future.

It is our conclusion that, unfortunately, this
approach is bankrupt and that further pursuit of it by way
of further redefinitions, or lists of more ingenious rebuttable
presumptions, will only win time for further deterioration
and postpone, perhaps fatally, action beneficial to rail
carriers and those who depend on them.

-2-
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In the area of agriculture, with which we are hereprimarily concerned, it would appear that many others havereached this same conclusion. We would caution very forciblyagainst a trend, born out of frustration and superficiallylogical, that we see generated by this failure of the 4R Actapproach which has caused a flirtation with the notion thatthe remaining workable option is total deregulation ofgrain. The reasoning goes like this. There were originallythree possible approaches to this problem -- (1) totalregulation of all modes (totally discredited today); (2) thecompromise solution typified at its best, and most subtle,in the 4R market dominant theory -- (now an establishedfailure after three years); and (3) total de-regulation (asyet untried except in a limited area -- fresh produce --where it appears to be developing some success). Thisreasoning has led to proposals, such as that of DOT in itsEx Parte 270 submission, for total deregulation of graintransportation. Contributing to this apparent logic is thefact that for many years both the rail carriers' competingmodes have enjoyed an exemption from regulation when transportinggrain and the grain business has had no apparent problem incoexisting with that degree of deregulation.

Before going further we would like to comment onwhy we do not believe total deregulation of rail transportationof grain is in the public interest.

In this discussion we will set aside the obvious_problem of the true rail captive shipper under total deregulation.Let there be no mistake, there are such unfortunates andunder total deregulation their sole protection would lie withtheir rail carriers' intelligent, selfish interest in keepingthem competitive to their markets. It is self defeating fora rail carrier to price its customers out of business forthat does nothing for its revenue position. Against thisnotion of intelligent self-interest by rail carriers we mustnote the fact that desperate carriers, virtually in theirdeath agony, will grasp for revenue without any restraintwhatever when they are furnished with no other alternativeenable them to earn assured income with which to function.We- have set aside this problem of the captive shipper becausewe do not think it has, in the past, lacked, or will nowlack, spokesmen. Instead we would like to focus on anaspect of total deregulation of rail grain which we haverarely seen articulated and which we believe is important.

The need of the grain trade that we would like toarticulate is the need of the grain merchant for a predictable,or reasonably measurable, future transportation cost structure.Such a structure exists today although there is some fearthat it is being undermined by short notice, arbitrary railrate increases being imposed as, and under the procedures

-3-
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designed to accommodate, demand sensitive pricing. There islittle doubt that it would cease to exist entirely undertotal rate deregulation and, as we shall seek to illustrate,this, in the final analysis, is the fatal flaw for the graintrade, and the public interest, in the concept of totalderegulation of grain transportation.

Why is such an ability critical to the grain-merchant and why will its absence have an impact on the'public interest far beyond the narrow interest of the grainmerchant?

The answer has to do with the concept of forwardpricing which is at the heart of, and has much to do with,..the genius and success of the current U.S. agricultural. economy.

Perhaps the most important hallmark of the marketprice system which the U.S. agricultural economy has enjoyed,' and by which it has prospered, is the ability, because ofthe price reference and price insurance functions of thefutures markets, to contract for grain as much as 18 monthsinto the future. This deferred term marketability hasallowed producers to make planting decisions, processors tocover anticipated needs and merchandisers to provide amarket for both, not only in nearby shipment periods but inevery ensuing month of the crop year, and even into thefollowing crop year. Critical to the furnishing of thiscrucial marketing service has been the merchant's ability torely upon a fairly measurable future transportation coststructure.

A major threat to this vital function of forwardpricing and the present system of grain marketing, with itsmany benefits and obvious record of success, is posed by anysystem of rail freight pricing that changes on short noticein response to surges in demand for rail transportation (thesituation that would obtain, of course, under deregulation).We can almost hear the sceptics saying "but that's exactlywhat happens with truck and barge- transportation". We willrespond to that thought in a moment when we have concludedour comments on the need for predictability.

The point we. would now like to make most forcibilyis that the potential for damage to the grain marketingsystem of short notice, arbitrary, and unpredictable increasesin transportation costs is enormous. In the face of them,or the threat of them, the country elevator is inhibitedfrom bidding for grain, and from selling grain in positionsother than the very nearby, without taking undue priceprotection to cover the potential economic risk of an arbitraryrailroad rate increase. The seeking of such undue price

-4-
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protection simply means the risk taker has to insist on a
greater margin to cover his risks. The result is the farmer
receives less for his grain and the buyer, at destination,
pays more because of unpredictable, and unhedgable, risks of
uncertain transportation costs. The ultimate result will be
a tragic constriction in the forward marketing mechanism
which has made such a positive contribution to our agricultural
economy, our capacity to increase agricultural exports
profitably and all the many ensuing benefits from that

-national success story.

• The situation which obtains in grain marketing
Currently is a good example of the beneficial effects Of the
use of the forward marketing mechanism. Today there is
probably a record amount of grain "on the books" for 1979-

- 80 - that is bought and sold. Strong prices have encouraged
:the farmer to sell a lot of his expected production for
'delivery in forward positions; suspect foreign crop production
has brought buyers into the U.S. market in record numbers
and volumes. Merchants, from the country elevator right
through to the exporter, have bought grain, and resold it,
and whatneeds to be noted and emphaSized, for present
purposes, is that they did so in reliance upon an expectationof a rational, predictable railroad transportation pricing
policy. Within that concept, and within the contemplation
of all parties, is the susceptibility of such rates to
reasonable cost escalation characteristic of the times but
what is not within contemplation, and what presents a fearful
risk to the whole marketing system, is the sudden imposition
of increases based on the arbitrary; and unilateral, judgmentof individual rail carriers, or the rail industry in general,as to the current, and probable, demand for their services.Such increases are made at the expense of every forward
purchase and sale already made in reliance on :the existingrate structure. Such price behavior by individual carriers,
not influenced or restrained by anything resembling true
free_market.or.competitive_forces,_because. of the. nature of:the railLmade.,_ as we shalt -illustrate, is a- 

s-erious:threat_-to the forward priOng- mechanism- sa vitaT•to the marketingsystem . . •.. . . • . • _ .• . -

We promised earlier to respond to the issue of thedifference between a railcarrier reacting to an increased
demand for its services, by being free to raise its prices,
and a barge or truck line so reacting.

The fact is that there are valid distinctions to
be drawn between these transportation modes which distinctionspermit the present, sophisticated, grain marketing system toco-exist with, and to take into account, this market influenced
behavior of truck and barge prices in a manner it is unableto do with short notice, arbitrarily announced increases by
rail carriers.
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What are these distinctions?

First of all the barge lines and trucks do operate
in a true free market which, by definition, means price
changes cannot be made unilaterally and arbitrarily by the
seller for the reason that, in such a market, competitive forces
exist to bring prices into line. Buyers and sellers have
available to them alternatives which allow them to resist
arbitrary price setting and permit them ta pay only what the
marketultimately dictates. Barges and trucks (unlike rail
'carriers) operate and compete with one another along common
transportation arteries. If one such carrier raises its price

• the Totential buyer of that service can, and does, turn to
' others to satisfy his needs. Only if the general marketplace
establishes the increase as the market value of the service,
as a result of the free interplay of demand and supply, will
the shipper be obliged to pay the proposed increase. Such a
price structure, while not fully predictable in the sense of

• one based on regulated published .tariffs, is a rational system
•'responding rationally to market forces, some quite predictable,
some not quite so predictable but, in any event, in a manner
well understood by the merchant.

Another distinction is that, if he wishes, the
merchant can contract over long contractual periods with
either barge or trucks for his future transportation needs,
an option that, heretofore, has not been available with the
rail carrier.

Finally, as a result of the free interplay of
market forces in barge transportation, there is a daily
quoted market in barge freight for all relevant shipment
positions on which the merchant can base his bids and offers.

The foregoing reasons explain why the grain marketing
system can co-exist with demand-sensitive pricing by barges
and trucks._ Why is the situation_ different with rail carrierst_

-- • _
-UnfortunateTy, in the case of railcarriers,

immediate competitive market forces which would bring prices
into line do not exist. Such forces as do exist, such as
intermodal or market competition, tend to operate over too
great a time span to have a bearing on the current market.
Many grain elevators and plants tend to be on a single railroad
line and often do not have economically priced alternative
modes of transportation. Moreover buyers of railroad freight
have not, up to this time, had the option of contracting for
their freight needs in advance. Nor is there in existence a
visible market price reference system on which future purchase .
and sale prices can be based.
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In sum there is no effective way for the grain
merchant to price the uncertainty of future railroad rate
action if such pricing is to be allowed to respond arbitrarily,
and on short notice, to correctly, or incorrectly, perceived
rail transportation demand peaks and valleys as it would
under total deregulation.

••
•Since we believe the grain trade and the public

interest will suffer adversely from the loss of predictability
inherent in total deregulation we would now like to move on
to examine a new approach to the basic problem which, of
necessity, must preserve this element of predictability.while
seeking to deal with all other elements.

A New Approach

• What the foregoing history has demonstrated is
- that new thinking must be applied to the analysis of the
.apparently incompatible problem of protecting the rail
'captive shipper while granting to rail carriers the degree
. of rate making freedom they need for ultimate survival.

A starting point is to reexamine a number of
propositions that have played a role in the design of previous
attempted solutions. This reexamination must be done with
some boldness and willingness to'innovate and experiment in
recognition of the fact that the present dangerous impasse
cannot be allowed to continue in the name of protecting the
captive shippers whose plight will certainly not be improved
by the ultimate demise of the mode they are captive to.

A basic question is whether the problem is, in
fact, as significant as has been suggested. How many truly
captive shippers are there under today's conditions, when
all competitive alternatives are considered, as well as the
bargaining power of many shippers vis-a-vis their carriers?
The study commissioned by the ICC had this to say:

- -
'The precise extent of market dominant traffic is
difficult to determine. If all forms of transporta-
tion alternatives are considered together with
long term adjustments by shippers, very little
(under 5%) of the traffic would be considered
market dominant. However, short term effects and
the limited effectiveness of intramodal competition
indicate that 10% to 15% of the rail traffic
appears to be market dominant and a substantial
portion was found to be of a mixed competitive
nature."
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A next question is whether it is necessarily a
fact that those shippers who are in a truly captive category
will, in fact, be abused by their carriers or will intelligent
self-interest of the carrier, rather than regulation, govern
the carrier's conduct by a recognition that the shipper must
be kept competitive in its market or the carrier loses all
revenue finally.

In that connection it is possible that, in today's
climate, such abuse of captive shippers (cleary a self-

• defeating proposition, in the long-term, for the carrier)
will occur only because the carrier is in desperate revenue
straits and is furnished with no realistic alternative that
would be beneficial to both shipper and carrier. In other

.words is it not probable that carriers would act with restraint,
in the area of potential abuse of captive shippers, if more
immediate, practical and realistic revenue raising measures
were available to carrier management?

This leads to the key question which lies at the
heart of this new approach -- namely is it possible that
much current analysis of the situation of the captive shipper
is outdated in that his major concern may not be maximum
rate levels (kept in reasonable check by the carrier's
interest in keeping its customer competitive in the market
place) but getting service from his sole source of transportation
(rail) when rail equipment is in short supply and must be
shared equally with non-rail captive shippers?

Our answer to this question is a resounding and
emphatic "yes".

To this conclusion we add another crucial element,
access to contract rates, which the Commission has recently
furnished, in its policy pronouncement legalizing and encouraging
the use of contract rates, as a means of solving many of the
mutual problems of carrier and shipper.

These are the- two concepts -- the reanalysis of
captive shippers dilemma as really being a service

problem and the availability of contract rates to rail
transportation -- which, at this time, seem to come together
inexorably, logically 'and quite fatefully, to contribute to
the solution of the problem of finding a simple means of
identifying and protecting the captive shipper.

analysis.
Here follows the proposal and the underlying
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We will begin with a reanalysis of the captiveshipper's dilemma as a service problem rather than a maximumrate problem. This theory assumes that maximum rate levelswill be determined by transportation competition, marketcompetition, shipper bargaining power or a combination ofthese factors and that a major consideration in minimizingcarrier abuse of the shipper is the carrier's self interestin maintaining its customer competitive in his market place.We recognize the complexity of this situation and thatdesperate carriers, short sighted carriers and carriers in
complex situations might still abuse shippers. We believe,however, the possibility of this abuse on a limited amount• of traffic cannot be allowed to outweigh the dangers ofinaction in this area.

We would also point out that even today, underexisting maximum rate regulation, the victim of such abuse,especially if he is a smaller shipper without great resources,is not too well served in his quest for protection by resortingto ICC litigation or Court litigation. Such a shipper mightwell be better served by having available to him the optionof negotiating with his carrier the type of contract rateswe are about to discuss.

Is it taking too optimistic a view to assume thatsuch a shipper would get a reasonably fair shake from hiscarrier in such circumstances? We do not believe so. Thevalue to a carrier of any shipper offering guaranteed businessto the carrier in the form of commitment to a contract rateshould not be underestimated. All kinds of advantagesaccrue to the rail carrier when he has predictable demandsfor service which, for the most part, the system has heretoforedenied to him. The carrier, in such circumstances, canplan, invest and borrow far more easily and thus perform,and meet the shippers' demands for service, far more efficiently.Whatever their critics might say of them we believe railcarrier managers are reasonable and intelligent businessmenwho would much rather serve their captive shippers well andmake a reasonable, and predictable, profit doing it than,seTf-defeatingly, bleed them to death.

Let us, however, revert to our reanalysis of thecaptive shipper situation. If we are correct that there arefactors at work, other than maximum rate regulation, whichnormally keep the captive shipper's rates at a level whichkeep him competitive in the market he seeks to reach, thenhis major concern becomes his ability to obtain adequate
service from his carrier to enable him to reach that market,particularly in times of equipment shortage for, unlike hismore fortunate non-captive competitor, he has, by definition,
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no practicable alternative mode by which to reach his market.It avails him nothing to have lower rates to his market ifhe cannot use them for lack of available service. Such ashipper might gladly pay a higher rate for guaranteed servicefor, without service, he is out of business.

Now we need to note that since captive shipperstend to pay higher rates than non-captive shippers, whoserates have been influenced downwards by the pressure ofcompetition from alternative modes, nothing would be moreeconomically natural, in times of equipment shortage, than
for rail carrier management to give the captives priorityfor service since their rates, being higher, will produce a•better return for the carrier. If this practice were
permissible the captive shipper, who pays a higher rate thanhis more fortunate non-captive competitor, and is thereforesomewhat disadvantaged in periods of non-shortage of carrier
equipment, would get a compensating advantage, in return forhis higher rate level, for, in times of equipment shortage,he would get priority for the rail transportation without
which he is out of business, and his non-captive competitors
would be left to utilize their alternative modes and toshare the residual rail car supply remaining after the
captives were serviced. This practice would amount to a
captive shipper being able to qualify itself for a guaranteed
car supply, year round, in return for paying a negotiated
rate. Now which shippers would most readily seek this
arrangement? -- the answer is probably only truly captive
rail shippers because non-captive shippers will believe they
can do better over the year by "playing the field" and using
alternative modes when these are most economical (in agriculture
it should be noted these modes are substantially exempt and
their rate levels fluctuate with supply and demand).

In such a system there would be a certain logic as
well as equity.

What prevents this solution from operating today
now that the Commission has given its blessing to contract
rates? The answer is the application of the common carrier
car service obligation which admonishes, in effect, equal
treatment of all shippers from a service viewpoint. This is
the basis for the Commission's emergency car service orders
in times of equipment shortage. The underlying concept is a
rationing or allocation of the available resources. This
need to free contract rates from the tyranny of the common
carrier car service obligation, if contract rates are to
achieve their true potential, has clearly been foreseen by
ICC Chairman O'Neal.
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Chairman O'Neal in his testimony before the SurfaceTransportation Subcommittee of the Senate Committee onCommerce, Science and Transportation on May 22, 1979 mentionedthe need to establish broad policy guidelines to "clarify
the policy stated in Ex Parte 358-F to state that contract
rate agreements will not be disrupted by enforcement ofcommon carrier obligations outside the scope of a particularcontract e.g. car service orders".

We believe it critically necessary, on this vital
issue, that the matter not be left to administrative interpreta-tion by the Commission but that there be bold, clear legislationwhich establishes the respectability of rail contract ratesbeyond all doubt and insulates the equipment requirements ofcontract rates from the vagaries of the car supply situation,the tyranny of the common carrier car service obligation and
the Commission's car service orders.

For contract rates to be efficacious for thepresent proposal they must take precedence over the commoncarrier service obligation. There are sound reasons whythey should, in today's prevailing circumstances, and in the
light of historical developments, as we shall illustrate.What needs to be noted here is that this is criticallyneeded by both parties to the contract. To each the realbenefits flow from certainty as opposed to chaos and unpredictibility.Both can plan, merchandise, borrow and invest with confidence.The boon that this would be to rail carriers in particularcannot possibly be overestimated. It is greatly to theCommission's credit that it has recently recognized theenormous potential of contract rates to make a beneficialcontribution to rail rate making at this juncture. Because
some aspects of rail regulation have remained frozen in time
since 1887 we have saddled rail executives with burdens thatmost managers could not tolerate. They must make and justifyinvestments without any assurance that the plant or equipmentin question can be used for the service for which it is
acquired— Few ether managers go before their- financialcommittees or bankers under such a handicap.

Would it be appropriate or fair to modify thisrule in today's transportation circumstances?

In considering this question what needs to be
noted is that the common carrier car service obligation cameinto being at a time when all shippers were captives, and
there were virtually no alternative modes, and it has remainedunchanged since that time. Clearly, however, it has always
been interpreted to call for equality of treatment betweenshippers equally circumstanced, e.g. single car shippers
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versus unit train shippers. Therefore no fundamental principlewould be breached in an interpretation that called for equaltreatment within the two classes of captive (or contract)and non-captive shippers but not necessarily equal treatmentbetween the two classes. Differences of treatment betweenthese two differently circumstanced classes of shipper would
not necessarily be "undue" -- the magic word under the Act.

We would again mention that this change should be
by legislation. The problem with going forward on the basis of
Commission policy interpretations is the element of uncertainty
that would remain -- policy can change, such interpretations
can be challenged and, perhaps, blocked. If shippers and -
carriers are to make significant investments, and modify
their operations, in reliance on the many certainties,
which constitute the main value and utility of contract
rates, the availability of the contracted service must be
invulnerable. If it is not the necessary investments simply
will not get made and little will change.

We can now conclude that a carefully drawn modificationto the law of the common carrier service obligation would be
appropriate to enable rail carrier management to give service
priority to captive shippers.

We began this paper by virtually throwing up our
hands at the impracticability of developing any simple rules
or presumptions for identifying the true captive shipper or
truly market dominant traffic. Have we ended up here against
the same brick wall? Is it necessary for us to be able to
identify true captive shippers to ascertain those entitled
to service priority as captive shippers?

Fortunately we believe the answer is "no". The
concept of contract rates (a concept whose time the Commission
has indicated has come) now furnishes a pragmatic solution
to this problem. We have asked the question "which shippers
would most readily accept a negotiated rail rate in return
for guaranteed service?" The answer was that captive shippers
would be the most probable takers. If contract rates were
permitted to produce exactly this result- of guaranteed
service then the logical customers for them would be the
captive shippers. Would a test be needed to determine the
degree of "captiveness" to see which shippers were entitled
to such "new concept" contract rates? No -- because by
merely entering into a' contract committing a stated volume
of traffic, for a stated period, to the rail carrier a
shipper would be rendering the issue moot because, for the
duration of such a contract, that shipper would be a voluntary,
if not an involuntary, captive. As we have said such an
arrangement would be most attractive to true captive shippers
but would be equally available to others who might see
advantages to their operations in utilizing contract rates.
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Thus no small advantage to this approach is that no further
complex efforts to define captive shipper or market dominance
will be needed.

If, then, we get rid of the need to modify the law
to identify, by complex rules, the captive shipper, what
modifications would still be needed to law, or practice, to
make this pragmatic approach work?

• In examining this question it is perhaps wise to
pause for a moment to place in perspective what we are
actually proposing to do, conceptually, to the traditional

. methods of furnishing rail transportation and to note the
situation that has historically obtained, with regard to the
other modes, and the furnishing of transportation in the
dual role of a contract and a common carrier.

Railroad contract rates are not provided for in
the Interstate Commerce Act nor are they prohibited. They
are simply not mentioned. The body of legal precedent that,
until the Commission's Ex Parte 358 pronouncement, has
inhibited railroad use of contract rates has evolved from
ICC decisions applying the provisions of the Act applicable
to rates in general.

Under old Part II of the Act, dealing with motor
carriers, contract and common carriage are distinguished,
and each authorized, but dual operations are prohibited
except with specific Commission approval., The effect of
this prohibition, however, is much diluted in the transportation
of grain because it is exempt from regulation.

Under old Part III of the Act, dealing with water
carriers, there are similar provisions and prohibition on
dual operations but, once again, the dry bulk exemption,
which virtually exempts water transportation of grain from
regulation, much dilutes the impact of the prohibition
against dual operations_

The modifications now needed in the case of rail
carriers consist, in effect, of the authorizing of dual
operations, as both -common carrier and contract carrier,
and a clarification of the conditions, and shipper protections,
which will apply to each form of transportation

We believe the required amendments will be comparatively
simple.

For any rail transportation being performed for a
shipper other than under a written contract all the provisions
of the Act will continue to apply and the carrier will
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continue to function as a common carrier.

The modifications will then provide for the use ofcontract rates, negotiated between carrier and shipper, andindicate which provisions of the Act will continue togovern such contracts to insure equality of treatment ofshippers by carriers. We believe the Commission shouldcontinue to have minimum reasonable rate jurisdiction oversuch rates to prevent predatory rate making and the provisionsdesigned to protect competitors against preference andprejudice should continue to apply, the underlying principlethere, of course, being that any shipper similarly situatedshould be entitled to a similar contract. In order to makethese provisions efficacious provision would be made for thefiling of all contracts with the Commission and for thefurnishing, as a service performed by the Commission (preferablyfor a fee), of relevant information on executed contracts toshippers and interested parties. Since this informationretrieval system will be new it should be carefully designed,from the outset, to make maximum use of computer technologyand te be a model of efficiency. What should be noted is
that while this system would perform the same notice functionas the tariff filing system, which furnishes informationsolely on available rates, it also is a source, for thefirst time, of much more meaningful statistics. Particularlyas the use of contract rates increases it will show actualvolumes of grain that are committed to be moved. This couldprove very valuable in terms of planning for the rail industryin general.

• What should also be noted is that this informationretrieval system, properly designed, would meet the problemof the grain trade's need for a predictable, or reasonablymeasurable, future transportation cost structure sufficient
to preserve the benefits of forward pricing earlier discussed.

A critical new and separate provision, of course,would be the modification to the common carrier car serviceobligation that would enable priority for equipment to be
lawfully given, in times of equipment shortages, to shipperswho had rendered themselves indisputably captive by enteringinto contract rates.

With this provision it is obvious we are dealingwith a crucial public interest question -- what would be anappropriate modification to the common carrier service
obligation in the face of today's competitive conditions ascontrasted with those of 1887?

The answer could range from the boldest, which
would be the granting of full priority on cars to contract
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shippers for the movement of their contracted minimum volumein times of car shortage, on the one hand, to an experimentalapproach on the other, analogous to that used with unit
trains, of earmarking a stated percentage of a carrier'sfleet as eligible for contract rates with the balance of thefleet available for, and subject to the rules of commoncarrier service. We would suggest that boldness here wouldnot be inappropriate when we note that the current dialoguehas contemplated total deregulation of rail rates (phased
over time) as one means of saving the railroads. We recognize,however, that there will be a temptation to be tentative
here and select the conservative approach. We would urge
against it because it seems inevitable that any arbitraryallocation will tend to create discrimination between the"ins" and the "outs". Probably the wisest course is that
the balance for each carrier fleet, between contract cars
and common carrier cars, should be allowed to develop naturallybased on shipper needs.

We believe that the concept here advanced,"likeanything new, will create problems, particularly in theearly stages, when the mix between common carrier shippers,contract shippers and the equipment to serve both classesfairly may be far from established.

We do not believe any of these problems should be
beyond the ingenuity of man to solve. Probably a phased inapproach may commend itself with control vested in the
Commission to insure an orderly transition, with minimumhardship, from an all common carrier system to the ultimate
dual system.

We believe the basic proposal is sound and could
lead to a rejuvenation of the railroad system with rail
carriers returned to prosperity, able to tailor their servicesto individual shipper needs, to maximize the inherent advantages
of rail service, and to furnish a quality of service, even
special service, for which shippers would be delighted to
pay. Cargill and the Illinois Central Railroad had such a
vision in 1968. of a Rent-A-Train with a guaranteed minimum
average train speed of 25 miles per hour, loaded or empty.It was then an idea whose time had not yet come. Are there
such trains in the future, operating on high speed tracks,
with guaranteed speeds, or delivery schedules, or functioning
in whatever manner, or with whatever characteristics, that awilling shipping public is willing to pay? Contract rates
could make it so. It is a consummation devoutly to bewished.
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Quite simply the existence of these "new concept"
contract rates would divide shippers into two categories --
a classification that would more truly reflect the realities
of today as contrasted with 1887. The two classes would be
involuntary or voluntary captive shippers, who choose contract
rates, and common carrier oriented shippers who chose to
retain the option of playing the field among a variety of
modes including rail. The appropriate 1887 car service rule
was equal treatment of all shippers in time of car shortage
because, at that time, all shippers had the same competitive
circumstances in that, for all practical purposes, there
were no alternative modes and all were captive shippers. A
1979 updating of that principle of equality among shippers
similarly circumstanced would logically seem to call for a
more flexible solution along the lines discussed.

Up to this point we have tended to discuss this
proposal primarily in the context of the captive shipper and
rate regulation of maximum rates and a pragmatic solution to
that particular thorny problem.

What should not be lost sight of is that contract
rates (properly conceived and supervised) can make significant
contributions to achieving many goals which the Congress has
encouraged, in the 4R Act and elsewhere, but which goals
have remained frustratingly elusive. Examples are:

1. Seasonal rates -- the levelling of peaks and
valleys;

2. Improved car utilization;

3. Closer cost and service relationship;

4. Service tailored to shipper's needs;

5._ Capital incentive rates and goals;

6. Encourage shipper innovations to take advantage
of rail strengths;

7. Rail emphasis on service as a strength rather
than a-weakness;

8. Greater equality in agriculture between modes --
competitors contract for long term movements.

9. Last, but far from least, the element that has
been already mentioned and simply cannot, in today's perilous
situation, be overemphasized -- namely the enhanced planning
ability which is conferred on rail carrier management.

.4.
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V

This is not an exhaustive list.

It should also be noted that in recent times the
rail carriers' main success story, when in competition with
other modes, has been in bulk movements in unit trains with
tariffs that come close to being essentially contract rates
containing, as they do, an;incentive to ship a stated volume
rather than a contractual obligation to do so.

We would like to conclude with a quotation from
the recent study done for the ICC by the Kearney Management
Consultants. To us this independent observation suggests
that in tackling today's rail carrier problems a solution
that tinkers with, or modifies, the historic common carrier
concepts, as we are frank to admit, this one does, is not
all bad. Now note Kearney at page 11-4 of its April 10,
1979 study, thus:

"There has been a shift in the railroad's competitive
advantage over the last 30 years. Increasing
labor costs have made terminal and classification
functions relatively more expensive. As a result,
single car movements and very short movements are
increasingly not cost competitive with motor
carriers. The railroad's strength appears to lie
in the realm of high volume, long haul traffic
where the regularity and size of the movements
permits such labor saving innovations as high
capacity specialized cars, unit train operation,
and special run-through services. In such movements,
the railroad becomes an integral part of the
materials handling system for a set of closely
interrelated processing/distribution functions.

The close coordination between auto parts, train
schedules and automobile assembly plant operations
is a prime example of this. As this trend progresses,
the railroads may become Tess well equipped to
handle a random flow of general purpose cars,
moving in relatively unpredictable patterns, and
requiring repetitive switching and classification.
This trend raises a serious question whether the 
traditional concept of rail common carriage is 
economically feasible in the current environment."

Conclusion 

To our certain knowledge our country has been
struggling with transportation reform since before the
Kennedy transportation message and, in particular, with the
search for a means to reconcile rail rate making freedom

-17-

59-551 0 - 80 - 11



156

with the plight of the captive rail shipper. Such has been
the intractible nature of this problem that failure to
resolve it has been the ultimate rallying point of every
vested interest, over the intervening years, who opposed
transportation reform other than under its own prescription.
As a result, the railroads have continued to wither.

To all parties genuinely interested in moving
forward from a status quo that all agree threatens the
national welfare we commend these -thoughts.

Senator MCGOVERN. Thank you very much, Mr. Springrose, for
your testimony.
We will move on now to Mr. Norton.

STATEMENT OF JOHN NORTON

Mr. NORTON. Thank you, Mr. Chairman, and thank you for the
opportunity to be heard today.
In response to your invitation to testify this morning, we have

filed our written statement which I request be included in the
record [see p. 159].
I would like to take this opportunity to summarize our statement

which strongly endorses the concept of transportation contracts
between shippers and railroads. We believe this to be one of the
most important objectives of needed rail regulatory reform.
A second key objective, equally as important as contracts, is

increased rail-to-rail competition within the existing rail network.
Mr. Florio has already declared competition as a key, and we
strongly support this statement. I will touch on both objectives,
contracts and competition in my remarks, starting with responses
to questions about contracts raised in your letter of September 18.
You asked about our experience with contracts and problems

which we have encountered. Du Pont has extensive experience in
moving goods by contract carriage. Over one-third of Du Pont's
tonnage is now moved by contracts with transportation companies,
these being executed primarily for bulk shipments with marine
and pipeline carriers. Although we are engaged in negotiations
with several railroads and hope these will lead to contracts, none
have yet been finalized. I know this slow progress has disappointed
Chairman O'Neal, as it does us, but there are valid reasons for the
snail-like progress.
One is the type of contract Du Pont is interested in. We are

interested in going much beyond rates and quantities. Most of our
rail shipments are in tank or hopper cars we own or lease. We are
therefore keenly interested in transit times since any delay in
transit time adds to the burden of transportation equipment we
must bear. Many of the commodities we ship present some hazard
to the public or the environment if not properly contained. We
therefore want to specify precisely the safety considerations in the
contracts.
Most of our rail shipments are destined for further manufactur-

ing and go to manufacturers who desire to keep minimum inven-
tories. Precision of delivery, which we would like to specify in
contracts, is therefore important.
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And lastly, there is a tremendous diversity in our rail shipments,
with each different chemical compound requiring individual atten-
tion in loading, unloading, packaging or equipment specifications.
This complexity is not helped by the lack of familiarity rail execu-
tives have with this new way of doing business, and with uncer-
tainties both shippers and railroads have as to what can and
cannot be agreed to and what standing the contract might have
when railroad resources are overtaxed. I will get into these prob-
lems more fully in answering other questions.
You asked about significant benefits and liabilities shippers

might expect with contracts. I see shippers of all types as having
benefits in two primary ways: First, from assured dependability of
service; and second, by being able to address specific problems,
including safety, which are peculiar to individual commodities.

Railroads cannot at present be compensated for producing better
or safer service on individual shipments, nor can shippers be com-
pensated when inadequate rail service causes increased costs or
lost sales opportunity. These problems can be addressed in con-
tracts with benefits to both shippers and carriers.
The shippers will benefit in two primary ways: First, the oppor-

tunity contracts give to increased market share, or to hold on to
valuable existing traffic; and second, operating economies which
will flow to railroads as a result of advanced knowledge of their
workload.
You asked about obstacles that inhibit shippers and railroads

from making contracts. I have already touched on three: complex-
ity of some operations, lack of familiarity with this new way of
doing business, and several uncertainties about the scope and dura-
tion of the new policy decision. Time and effort will cure some of
these problems, but the uncertainty should be removed through
legislative action.
There is another obstacle which will bother certain shippers.

This is the question of confidentiality. We in Du Pont have serious
concerns about filing for public notice the full text of any rail
contract we enter into. Contracts of the type we seek and have
with other carriers of necessity contain important trade informa-
tion. As much as we favor contracts, we would forego them rather
than to reveal confidential market data to our competitors. We do
not object to filing summary data with the ICC for their informa-
tion and to aid them in adequately protecting the public interest.
You asked about incentives large and small shippers can offer to

encourage railroads to participate in contracts. I don't foresee ship-
pers having many problems in interesting railroads in entering
into contracts once the railroads become more familiar with ex-
ecuting contracts, and the status, scope and duration of contracts
are firmly established in law. The railroads won't need separate
incentives from shippers once they see the advantages contracts
provide in increasing market share and reducing costs.
On the other hand, certain rail carriers who feel they have

particular moves captive to the rail system and to their particular
railroads will need incentives to consider contracts. Merely author-
izing contracts will not be enough in these cases, and in this
respect I disagree with my friend Mr. Springrose. This is a reason
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for opening up the competition among railroads a point I will get
to later.
You asked if shippers need to be protected from possible discrimi-

natory aspects of contracts. I believe the answer is yes, but I do not
anticipate that the railroads will intentionally withhold contracts
or discriminate in executing them. They have too many incentives
in the other direction. Therefore I believe legislation should ad-
dress the question of how to insure equal access to contracts by all
types and sizes of shippers.
One obvious step is to facilitate contract negotiations between

rail carriers and shipper groups such as cooperatives, shipper asso-
ciations, and freight forwarders. This system works well in Europe
and should work well here.

Finally, you asked to what extent common carrier obligations
need be retained. In Du Pont, we expect contracts will become the
basis for 50 percent or more of our rail tonnage, covering the high
volume, repetitive moves, and this may be a pattern for other
shippers. However, we still will have many spot shipments by rail
and other shipments for which contracts are not appropriate. We
will then continue to need a rail system responsive to common
carrier obligations. We believe both systems can exist in harmony
without discrimination to either class of shipper if contract obliga-
tions and common carrier obligations have equal standing.
I have said earlier that achievement of increased rail-to-rail com-

petition within the existing rail network is as important as con-
tract, and I would like to justify that statement. Although there is
an abundance of rail trackage in the United States, an overabun-
dance in some areas, shippers often have to run an economic
blockage to make use of the full range of rail services of those
carriers willing to carry his freight. This economic' blockade is
maintained by originating and delivering rail carriers through
their denial of reasonable joint rates over through routes which are
disadvantageous to them. This denial is sanctioned in the act under
section 10705. As a result, shippers are placed in a dilemma. If
safety, transit time or car supply via the only established joint-rate
route is inadequate, and if all the rail alternatives are rated as
combinations, the economic penalty may be so large as to drive the
shipper to an alternative mode, often never to return.

I have an example of this market dominance by railroad rate
strategy. However, I see my 10 minutes are almost up, and I would
prefer to use this time to encourage this committee and other
involved congressional committees to seriously consider the impor-
tance of intermodal ownership as a further means of helping solve
not only some of the problems of rail carriers, but many problems
of the shipping public and other modes. Except for plan 2 piggy-
back, I know of no substantial offering of through intermodal
freight services by any transportation company. The benefits of
intermodal operations, and there are many, can be obtained under
present law only by the shipper or his agent dealing with the
individual modes separately and then linking the modes together
by his own effort. The various transportation resources could be
much better utilized if multimodal transportation companies with
single profit incentive were permitted.
Thank you for this opportunity to make this statement.
[Testimony resumes on p. 165.]
[Mr. Norton's prepared statement follows:]
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DIRECTOR OF TRANSPORTATION & DISTRIBUTION,

E. I. DU PONT DE NEMOURS AND COMPANY
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ECONOMIC GROWTH AND STABILIZATION
OF THE JOINT ECONOMIC COMMITTEE AND
THE SUBCOMMITTEE ON TRANSPORTATION

AND COMMERCE OF THE HOUSE
INTERSTATE AND FOREIGN COMMERCE COMMITTEE

SEPTEMBER 27, 1979

s My name is John Norton, and I am Director of Trans-

portation & Distribution for E. I. du Pont de Nemours and

Company, a diversified chemical company headquartered in

Wilmington, Delaware.

Du Pont appreciates this Committee's invitation to

express our views on this very important topic of deregulating

the Nation's rail industry. The Du Pont Company recognizes

the need for a revitalized private sector rail system capable

of generating revenues sufficient to meet rail capital require-

ments. Du Pont, therefore, supports efforts to remove burden-

some overregulation of the railroad industry which restricts

the setting of rail freight rates in the competitive market-

place. Du Pont particularly favors the expanded use of

contracts which include performance standards to enhance the

safety and overall productivity of rail transportation.

I intend to direct my remarks this morning to this

question of the ability of railroads and shippers to enter

into contracts for service. We view this as an extremely

important part of the entire deregulation program. The
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ability to contract for service will help the shipper who is

captive to the rails to ensure an acceptable level of service.

I will address the balance of benefits and problems that we

see in initiating rail service contracts.

The current system of railroad regulation reflects

a series of uncoordinated actions intended to remedy specific

problems encountered during the past 100 years. The result

is an inconsistent hodgepodge which no longer recognizes the

economic condition of the railroads, the nature of intermodal

competition, or the needs of shippers and consumers. Although

much was accomplished by the 4-R Act -- the first comprehensive

attempt in many years to reexamine the needs and assumptions

underlying economic regulation -- much more is needed now if

the railroads are to survive as private entities.

We applaud current initiatives by the Department of

Transportation, the Interstate Commerce Commission, and the

Congress aimed at substantial deregulation of the railroads.

Among the most meaningful proposals are those that will permit

contracts between shippers and carriers.

Advantages of Contracts

Service contracts between railroads and shippers

will be no panacea for the plight of the railroads. However,

long-term agreements will assure the railroads of certain

revenues over an extended period of time. They can also be
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helpful in raising badly needed capital for the carriers,

while offering a certain degree of rate stability for shippers

as the current rate regulation by the ICC is further curtailed.

Du Pont moves substantial amounts of commodities

under annual volume tariffs. We generally are satisfied with

the level of these rates which should be similarly protected

under specific contracts.

But beyond these obvious economic considerations

we see great opportunities to enhance safety and service.

As an example, contracts will permit the shippers and carriers

to agree upon operating conditions such as how and where

in-transit inspections are conducted, where rail cars will be

positioned in the train, when the car will be moved, speed,

train length, pick-up and delivery times, transit times, etc.

Services which add to cost will be recognized and agreed upon;

we are willing to pay the added cost for the particular type

of service that we need. In short, we see economic, safety,

and service incentives for shippers to enter into these

contracts; more predictability of service requirements and

revenue should be attractive to the railroads.

Transportation contracts are not a novelty with

Du Pont or the chemical industry. They are commonplace in

the less regulated modes. For example, unregulated water

shipments account for 25 percent of all freight tonnage

moving to or from our plants. This mode has the freedom to
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enter into contracts which allows the shipper and carrier

to specify and agree on steps to improve safety and

productivity, as well as other essential conditions of

service.

For example, a typical contract with a marine tower

addresses such issues as maximum safe wind conditions for

operation, safe berths for loading and unloading, use of

explosion proof lanterns, and prohibitions against smoking

or carrying matches. Operating parameters which affect

productivity are also addressed -- such as fuel consumption,

speed, communications, and loading or unloading schedules.

I believe that this unregulated mode is more in

tune with today's transportation needs because carriers'

ability to enter into contracts has allowed them to meet

shipper needs for safety and productivity.

The Need for Legislative Action

It has been nearly a year now since the Interstate

Commerce Commission ruled that contracts represented a per-

missible arrangement between shipper and rail carrier. It

is discouraging to note that despite our efforts, and we

suppose those of our shipper colleagues, we know of no

significant contracts between shippers and railroads.

We, of course, probably do not have all the answers

to why there has been this lack of results. However, our

4
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dealings with the railroads during the past year have shown

us several areas of concern. First, we believe that there

is a genuine reluctance on behalf of railroads to rely heavily

on the "policy statement" of the ICC, an agency which has

been rapidly changing many broad policy directions in recent

months. We believe that this perceived weakness in the current

administrative authority to enter into contracts can be

remedied by the sureness of legislative mandate.

Second, railroads have been under the yoke of

regulation for nearly 100 years. Although the change in the

railroads' approach to marketing their services may come

slowly, the railroads will be less inhibited to respond to

shippers' suggestions for service agreements in a less

regulated environment.

Third, the ICC policy statement requires that

contracts between rail carriers and shippers be made public

information--contrary to the entire thrust of other private

business dealings. Valuable proprietary and marketing

information could be gleaned from contract publication -- which

we oppose. We and our competitors do not publish our labor

or materials contracts, or transportation contracts for unreg-

ulated modes. Requiring publication of rail contracts will be

a serious impediment in many cases to their successful nego-

tiation. Minimum filings should provide the Commission with

information sufficient to protect shippers from discrimination.
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If we are really committed to utilize the forces of the market-

place, to promote and strengthen competition, we should be

prepared to truly let the marketplace operate. Shippers should

be completely free to negotiate for services from the railroads,

as they currently do for any other service.

Contracts and the Common Carrier Obligation 

We recognize that concerns have been expressed that

the creation of contract rail service may produce unwanted

discriminatory effects on shippers who do not have contracts

with carriers. We support the retention of the common

carrier obligation to protect shippers who, for whatever

reason, do not contract with the railroads. We believe that

as long as the common carrier obligation does not interfere

with the right of parties to contract, it should be retained.

We believe that both systems can live together. The rail-

roads are, we believe, capable of exercising these dual duties,

balancing their responsibilities under contracts and the common

carrier obligation.

Conclusion

Of course, this issue of contracts for rail service

should not be examined in a vacuum. This innovative concept

must be considered along with other vital elements of a

deregulation program, such as freedom of entry. For example,

competitive pursuit of contracts by two or more carriers will
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lead to more tailoring of services to shippers' needs and

imaginative approaches to increased productivity that will

eventually enhance the carriers' profits.

In summary, Du Pont supports enlightened efforts

to remove the heavy hand of restrictive regulation from the

railroad industry. Among the proposals that can benefit

shippers and carriers are those that provide for contracts.

Contracts which recognize individual circumstances and needs

can help enhance rail safety and productivity. We need the

Nation's railroads. We think they need a change in present

law. Thank you for this opportunity to express our views.

Senator MCGOVERN. Thank you very much for your statement,
Mr. Norton, and we will move on now to Mr. Massey.

STATEMENT OF E. MORGAN MASSEY

Mr. MASSEY. Thank you, Senator McGovern and Chairman
Florio.
I am president of A. T. Massey Coal Co., which is the coal

division of St. Joe Minerals Corp., and I am also here representing
the board of directors of the National Coal Association. Our compa-
ny produces about 12 million tons a year which puts us in about
the top 10 producers in the United States, and I think we are the
No. 2 exporter in the United States. But still, all that adds up to
only 2 percent of the U.S. coal production. It is an awfully big
industry, and it represents the largest portion of the railroad traf-
fic in this country.
I appreciate the opportunity to express my company's views and

those of the coal industry on regulatory protection of captive ship-
pers, contract ratemaking and some other rail regulation issues.
Mr. Chairman, I assume that my formal statement will be en-

tered into the hearing record [see p. 169].
Senator MCGOVERN. Yes. All of the prepared statements will be

printed as though read.
Mr. MASSEY. The position of the coal industry on proposed regu-

latory changes encompassed within the provisions of Senate bill
796, which is the proposed Railroad Deregulation Act of 1979, was
presented in testimony by National Coal Association president,
Carl Bagge, on June the 6 before the Surface Transportation Sub-
committee of the Senate Committee on Commerce, Science and
Transportation.
Mr. Chairman, I respectfully request that a copy of NCA's June 6

statement be included in the hearing record [see p. 181] inasmuch as
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it presents information which is directly relevant to the issues now
under consideration by your subcommittees.
In my formal statement I would like to focus on three subject

areas.
First, I will review the issue of rail market dominance involving

coal shippers who are captive to rail transportation. These captive
shippers require protection against unreasonable rates, inadequate
service and many other conditions now regulated under the Inter-
state Commerce Act.
Next I would like to discuss the views of the coal industry on

contract ratemaking as a technique to achieve rail carrier pricing
flexibility appropriate to the transportation performance and serv-
ices furnished.

Finally, if time permits, I will summarize the views of the coal
industry on ratemaking and on nonratemaking issues that are
associated with rail deregulation.
Rail market dominance over coal shipments is a fundamental

issue which must be addressed in considering rail deregulation 65
percent of the Nation's annual coal production moves by rail for
most or all of the distance from the mines to the users. A recent
NCA coal transportation study shows that an overwhelming por-
tion of the coal shipped by rail nationwide is captive to the rail-
roads. On all coal tonnages shipped by rail, the study found that 85
percent had no practical alternative to rail transport.
Again, Mr. Chairman, I would respectfully request that this

study be inserted in the record.
Senator MCGOVERN. Without objection, that will be printed [see

p. 202].
Mr. MASSEY. From 1969 to 1978, rail rates for coal traffic have

increased 128 percent, or more than 14 percent per year on a
national scale. In 1978 and 1979, even more severe selective coal
rate increases have been allowed, giving rise to serious concerns by
the coal industry that rapid acceleration in rail rates may cause
unacceptable increases in the delivered price of coal and thereby
interfere with the national effort to increase the use of coal, reduce
the dependence on imported oil, and preserve natural gas supplies
for higher and better uses. Rapidly increasing rates will also mean
higher energy costs for electric utilities and industrial users and
higher costs for goods and services to the American public. Also,
slower growth in coal use will reduce the potential rail carrier
revenues from coal traffic.
A case in point is the recent ICC decision which authorized coal

rate increases of 38 percent for the Louisville & Nashville Railroad.
This was approved under two consolidated proceedings before the
ICC. One increased rates on L. & N. originated coal traffic by 22
percent and another increased L. & N. coal rates on shipments in
the South by 13 percent which, due to compounding, produces a
combined increase of 38 percent.
This 38-percent rate increase will permit the rail carrier's reve-

nue on coal traffic to become 169 percent of the variable cost for
providing such transportation services according to the ICC Chair-
man's testimony on September 24 before the Surface Transporta-
tion Subcommittee of the Senate Committee on Commerce, Science,
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and Transportation. The coal industry views the recent trend of
major coal rate increases with considerable alarm.
While coal traffic contributes its fair share to rail carrier rev-

enues, the ICC should certainly assure that coal is not treated
unfairly in the ratemaking process because it constitutes rail
market dominant traffic. Further, it should be the duty of the ICC
to assure that coal is capable of being routinely delivered to cus-
tomers at a price that is not inflated by unreasonable rail rates
which would discourage its use.
Coal is the leading commodity transported by rail. Since 1975,

coal has represented 20 percent of the total carloadings of rail
freight across the Nation each year. Coal traffic also constitutes a
primary revenue reserve source for several major rail carriers.
Through the years, rail carriers have participated in developing
evolutionary coal ratemaking structures starting from single car
rates and moving into multiple car, annual volume, trainload, and
unit train rates during recent years in order to tailor coal rates
to the needs of particular coal shippers, both producers and
customers.
However, there seems to be some uncertainty among rail carriers

regarding contract ratemaking as a step toward moving foward
with achieving rail services pricing flexibility commensurate with
specified coal traffic service requirements. The concern about possi-
ble violations of a common carrier's obligation under the Interstate
Commerce Act to hold out reasonable, nondiscriminatory rates and
services should have been effectively removed through a favorable
decision involving contract ratemaking issued by the ICC a year
ago.
The coal industry supports the concept of contract ratemaking

and recommends that the Government clearly adopt a policy that
contract ratemaking is a lawful transaction between a shipper and
a rail carrier, and that such transactions should be under the
purview of the ICC from the standpoint of, No. 1, applying proce-
dures for facilitating contracts by shippers and/or rail carriers
desiring to pursue contract ratemaking negotiations with other
parties; and two, determining that rail carrier services are reason-
able and sufficient for shippers whose freight traffic is not involved
in contract ratemaking transactions with rail carriers.
This would allow private carriers and shippers to engage in

conventional business practices while insuring that Government
involvement is held to a level required to protect legitimate public
and private interests. It also would provide for the orderly reduc-
tion of Government participation in the ratemaking process. Thus,
the ICC's efforts in the ratemaking area can be held to a minimal
level.
The coal industry supports the inclusion of an enabling provision

in the Interstate Commerce Act which would explicitly allow con-
tract rate agreements as a method of increasing rail services pric-
ing flexibility and of providing a businesslike technique for carriers
and shippers to mutually agree on, one, acceptable rates; two,
service requirements; three, dedication of carrier and shipper
owned rail equipment; and four, adjustment in rates or other com-
pensation for use of shipper-owned rail equipment.
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It remains essential that an independent agency, the ICC, contin-
ue having jurisdiction over resolution of discriminatory practices
that could result from the many aspects of rail carrier and shipper
interactions, including the impact of contract rate agreements on
the availability of rail carrier services to all shippers.

I am not aware of any contract ratemaking agreements currently
in force in the coal industry. This probably results from several
factors: One, concern of rail carriers regarding possible violation of
common carrier obligations; two, reluctance to become bound by
long-term agreements that would place limits on rail rates; three,
apprehension of rail carriers with respect to meeting specifications
for rail services; and four, opposition to penalties that may be
incurred for nonperformance, whereas no such conditions are pres-
ently encountered.

Benefits associated with contract ratemaking are: One, contract
ratemaking agreements are attractive inducements to investors to
provide equity capital. Two, a sense of permanency is established
and permits coal users to plan for orderly coal purchases. Three,
some cost control is furnished inasmuch as rail rates would be
bound over the length of the contract. And four, investments by
shippers and carriers in specific rail equipment are protected with
respect to cost recovery. Some liability could ensue to the coal
shipper who cannot supply or consume coal on a timely basis and
is still required to meet contractual commitments for rail services.

Obstacles inhibiting shippers and carriers from successfully nego-
tiating contract ratemaking agreements appear to consist essential-
ly of uncertainties in resorting to new approaches for acquiring rail
services and perhaps a reluctance to commit to specific service
levels under the deteriorating trackage conditions. Shippers can
offer rail carriers significant incentives for participation in con-
tract ratemaking through the furnishing of shipper-owned rail
equipment needed to expedite movement of coal traffic and result-
ant rail carrier revenues.
Mr. Chairman, I will be glad to answer any questions at thistime, or written responses subsequent to this hearing.
[Testimony resumes on p. 256.]
[Mr. Massey's prepared statement and attachments follow:]
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STATEMENT BY E. MORGAN MASSEY ON RAIL DEREGULATION BEFORE THE

SUBCOMMITTEE ON ECONOMIC GROWTH AND STABILIZATION OF THE

JOINT ECONOMIC COMMITTEE OF CONGRESS AND THE SUBCOMMITTEE ON
TRANSPORTATION AND COMMERCE OF THE HOUSE COMMITTEE ON INTER-
STATE AND FOREIGN COMMERCE, PRESENTED ON SEPTEMBER 27, 1979.

Mr. Chairman and Members of the Subcommittees:

My name is E. Morgan Massey. I am President of A. T.

Massey Coal Company, Incorporated, the Coal Division of St.

Joe Minerals Corporation, and a member of the Board of Dir-

ectors of the National Coal Association. A. T. Massey Coal

Company produces approximately 12 million tons of metallur-

gical and steam coal annually. We have coal mining operations

in Kentucky, Virginia, West Virginia, and other states. In

addition to supplying coal to various markets in the United

States, we are engaged in exporting coal to foreign customers

using East Coast and Gulf Ports through our subsidiary,

Massey Coal Export Corporation.

I appreciate this opportunity to express my company's

views and those of the coal industry on rail deregulation

issues under consideration at this hearing. My statements

on regulatory protection of captive shippers, contract rate-

making, and other rail regulatory issues reflect the position

of the coal industry adopted in consideration of legislative

proposals introduced in the Congress earlier this year in the

form of S.796, the proposed Railroad Deregulation Act of 1979.

The position of the coal industry on proposed regulatory

changes encompassed within the provisions of S.796 was pre-

sented in testimony by NCA President Carl E. Bagge on June 6,

before the Surface Transportation Subcommittee of the Senate

(
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Committee on Commerce, Science, and Transportation. Mr. Chair-

man, I respectfully request that a copy of NCA's June 6 state-

ment be included in the hearing record inasmuch as it presents

information which is directly relevant to the issues now under

consideration by your Subcommittees.

In my formal statement today, I will focus on three sub-

ject areas:

• First, I will review the issue of rail market
dominance involving coal shippers who are cap-
tive to rail transportation. These captive shippers
require protection against unreasonable rates, in-
adequate service, and many other conditions now
regulated under the Interstate Commerce Act.

• Next, I will discuss the views of the coal
industry on contract ratemaking as a technique
to achieve rail carrier pricing flexibility
appropriate to the transportation performance
and services furnished.

• Finally, I will summarize the views of the
coal industry on ratemaking and on non-rate-
making issues that are associated with rail
deregulation.

Rail Market Dominance Over Coal Shippers 

Rail market dominance over coal shipments is a fundamental

issue which must be addressed in considering rail deregulation.

About 65 percent of the Nation's annual coal production moves

by rail for most, or all, of the distance from mines to users.

This represents about 481 million tons of the 740 million tons

of coal production estimated for 1979 by the National Coal

Association. Assuming coal production of 887 million tons in

1983 (NCA forecast) and continuation of the 65 percent rail

share, rail carriers would be expected to transport about 100

million additional tons of coal per year by 1983, or a total of

It

6
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about 580 million tons.

Moreover, an NCA coal transportation studyli shows that

an overwhelming portion of the coal shipped by rail nation-

wide is captive to railroads. Of all coal tonnages shipped

by rail in 1977, the NCA study found that 85 percent had no

practical alternative to rail transport. Mr. Chairman, at

this point, I respectfully request that this study be inserted

in the record of these hearings.

Based on this study, coal is clearly a market dominant

commodity. As such, we believe that the concept of maximum

rate regulation should be continued and not be terminated.

The ICC should continue to have jurisdiction over coal

shipments by rail carriers under existing provisions of the

Interstate Commerce Act dealing with market dominance and the

protection of captive shippers, including the powers to set

maximum rates, to suspend rates, and to determine the reason-

ableness of general rate increases. However, our recommendation

should not be construed as an endorsement of recent ICC decisions

which have sustained significant increases in rail rates for

transporting coal.

From 1969 to 1978, these rates have increased 128 percent,

or more than 14 percent per year, on a national scale. In

1978 and 1979, even more severe selective rate increases have

been allowed, giving rise to serious concern by the coal indus-

try that rapid acceleration in rail rates may cause unaccept-

able increases in the delivered price of coal and thereby

1/ "Captive Coal Shipments by Rail," NCA, May 1979.
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interfere with the national effort to increase the use of

coal, reduce dependence on imported oil, and preserve natural

gas supplies for higher and better uses. Rapidly increasing

rates will also mean higher energy costs for electric

utilities and industrial users and higher costs for goods and

services to the American public. Also, slower growth in coal

use will reduce the potential rail carrier revenues from coal

traffic.

A case in point is the recent ICC decision which author-

ized coal rate increases of 38 percent for the Louisville and

Nashville Railroad. This was approved under two consolidated

proceedings before the ICC. One increased rates on L & N,

originated coal traffic by 22 percent and another increased

L & N's coal rates on shipments in the South by 13 percent

which, due to compounding, produces a combined increase of

approximately 38 percent.

This 38 percent rate increase will permit the rail carrier's

revenue on coal traffic to become 169 percent of the variable

cost for providing such transportation services according to

the ICC Chairman's testimony on September 24, before the Sur-

face Transportation Subcommittee of the Senate Committee on

Commerce, Science, and Transportation.

In other recent cases, the ICC has approved coal rate

increases which reflect ratios of revenue to variable costs

ranging from 170 percent -1 to 203 percent. / The coal industry

2/ Docket No. 36970, Annual Volume Rates on Coal--Wyoming to
Flint Creek, Arkansas, served May 25, Ig79.

3/ Docket No. 36936, Incentive Rates on Coal--Hayden, Colorado
to Kings Mill, Texas, served January 17, 1979.
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views this recent trend of major coal rate increases with con-

siderable alarm. 4/

While coal traffic contributes its fair share to rail

carrier revenues, the ICC should assure that coal is not

treated unfairly in the ratemaking process because it consti-

tutes rail market dominant traffic. Further, it should be the

duty of the ICC to assure that coal is capable of being routinely

delivered to customers at a price that is not inflated by un-

reasonable rail rates which would discourage its use.

Contract Ratemaking for Coal Traffic Moved by Rail Carriers 

Coal is the leading commodity transported by rail. Since

1975, coal has represented about 20 percent of the total car-

loadings of rail freight across the Nation each year. Coal

traffic also constitutes a primary revenue source for several

major rail carriers. For instance, in 1978, according to rail

industry statistics, 60.6 percent of Norfolk and Western's

originated freight tonnage was coal. This figure was 57.6 per-

cent for the Chessie System, 43.5 percent for the Burlington

Northern, 30.5 percent for the Family Lines (SCL/L & N) System,

27.8 percent for the Southern Railway, and 23.1 percent for

Conrail.

These carriers, among others, should have a major interest

4/ In I & S No. 9199, Unit Train Rates on Coal--Burlington 
Northern, Inc., served July 13, 1979, the ICC approved
rates which reflect 171 and 180 percent revenue to vari-

4 able cost ratios for coal movements from the west to loca-
tions in Iowa; and Docket No. 46180, San Antonio City Public 
Service Board v. Burlington Northern, Inc., decide May 23,
1979, supported a new coal—rate which reflected a 176 per-
cent revenue to variable cost ratio.

4
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in seeking greater use of coal. Such rail carriers probably

can be expected to pursue advanced approaches for marketing

of rail services to move coal. Through the years, these

carriers have participated in developing evolutionary coal

ratemaking structures starting from single car rates and mov-

ing into multiple car, annual volume, trainload, and unit

train rates during recent years in order to tailor coal rates

to the needs of particular coal shippers, both producers and

customers.

However, there appears to be some uncertainty among rail

carriers regarding contract ratemaking as a step towards mov-

ing forward with achieving rail services pricing flexibility

commensurate with specified coal traffic service requirements.

The concern about possible violations of a common carrier's

obligation under the Interstate Commerce Act to hold out rea-

sonable, non-discriminatory rates and services should have been

effectively removed through a favorable decision involving

contract ratemaking issued by ICC a year ago.

A 1973 studyY sponsored by the U. S. Department of

Transportation, furnished conclusive findings and recommenda-

tions in support of contract ratemaking. This study recommended

that the Interstate Commerce Act be amended "to establish the

policy that contract rates do not constitute an unfair or

destructive competitive practice within the meaning of National

Transportation Policy." The study report also recommends that

5/ "Study to Identify and Analyze Existing Impediments to the
Use of Railroad Contract Rates in the United States," Fed-
eral Railroad Administration, USDOT, prepared by R. L. Banks
and Associates, Inc., May 1973.
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"rate and service contracts be subject to the provisions of

the Act."

The coal industry supports the concept of contract

ratemaking and recommends that the government clearly adopt

a policy that contract ratemaking is a lawful transaction be-

tween a shipper and a rail carrier and that such transactions

should be under the purview of the ICC from the standpoint of:

(1) applying procedures for facilitating contacts by shippers

and/or rail carriers desiring to pursue contract ratemaking

negotiations with other parties; and (2) determining that rail

carrier services are reasonable and sufficient for shippers

whose freight traffic is not involved in contract ratemaking

transactions with rail carriers.

This would allow private carriers and shippers to engage

in conventional business practices while ensuring that govern-

ment involvement is held to a level required to protect legiti-

mate public and private interests. It also would provide for

the orderly reduction of government participation in the rate-

making process.

Thus, the ICC's efforts in the ratemaking area can be held

to a mini:nal level. Now, the ICC's procedures for investigat-

ing a rail rate involve the use of four evaluation criteria

which frequently result in lengthy, complex proceedings. The

criteria consist of first comparing the rate with other rates

for comparable shipments; then examining the rate in relation-

ship to the cost of providing the service; next assessing the

economic effects of the rate on communities; and, finally,

determining the adequacy of the carrier's revenue to cover
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operating, depreciation, and captial costs and furnish

sufficient return-on-investment for retaining and attracting

equity captial that is justified and needed.

While these evaluation criteria have certain merits, they

tend to move towards a stronger emphasis on carrier revenue

adequacy and away from shipper protection. This is critical

because such rate investigations apply only to freight that is

rail market dominant, such as coal traffic. Moreover, ICC

procedures neglect a fundamental consideration in evaluating

the efficacy of a rail rate--the level of service and performance

to be provided by the rail carrier in return for the rate

incurred by the shipper.

For these reasons, the coal industry supports the inclusion

of an enabling provision in the Interstate Commerce Act which

would explicitly allow contract rate agreements as a method of

increasing rail services pricing flexibility and of providing

a businesslike technique for carriers and shippers to mutually

agree on: (1) acceptable rates; (2) service requirements; (3)

dedication of carrier and shipper-owned rail equipment; and (4

adjustments in rates or other compensation for use of shipper-

owned rail equipment.

The common carrier obligation of the railroads would not

be violated per se by contract rate agreements between shippers

and carriers under an extant decision by the Interstate Commerce

Commission. It remains essential that an independent agency,

the ICC, continue having jurisdiction over resolution of

discriminatory practices that could result from the many aspects

of rail carrier and shipper interactions, including the impact
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of contract rate agreements on the availability of rail carrier

services to all shippers.

In themselves, contract rate agreements are not specifi-

cally directed towards protection of captive shippers. Such

protection in the ratemaking process is a function which should

fall within the powers of the ICC. The key element underscoring

the value of contract rate agreements from the shippers' per-

spective is that freight rates should be directly related to

rail performance and services to be provided.

A concerted effort to expand contract ratemaking across the

rail carrier and shipper community is an important first step

in moving towards a goal of allowing railroads to gain more

pricing flexibility while protecting the captive shipper. It

should be noted that the coal industry also considers other

reductions in rail regulations as critical for improving the

economic health of the rail carrier industry. For instance,

the facilitation of mergers and acquisitions of control and of

abandonment of unprofitable services, among other measures, to

achieve cost reductions in the delivery of rail carrier services

would be constructive.

I am not aware of any contract ratemaking agreements

currently in force. This probably results from several factors:

(1) concern of rail carriers regarding possible violation of

common carrier obligations; (2) reluctance to become bound by

long term agreements that would place limits on rail rates; (3)

apprehension of rail carriers with respect to meeting specifi-

cations for rail services; and (4) opposition to penalties that

may be incurred for non-performance, whereas no such conditions



178

- 10 -

are presently encountered.

Benefits associated with contract ratemaking are: (1)

contract ratemaking agreements are attractive inducements to

investors for providing equity capital; (2) a sense of per-

manency is established and permits coal users to plan for

orderly coal purchases; (3) some cost control is furnished

inasmuch as rail rates would be bound over the length of the

contract; and (4) investments by shippers and carriers in

specific rail equipment are protected with respect to cost

recovery. Some liability could ensue to the coal shipper who

can not supply or consume coal on a timely basis and is still

required to meet contractual commitments for rail services.

Obstacles inhibiting shippers and carriers from success-

fully negotiating contract ratemaking agreements appear to

consist essentially of uncertainties in resorting to new

approaches for acquiring rail services and reluctance to commit

to specific service levels under deteriorating trackage con-

ditions. Shippers can offer rail carriers significant incen-

tives for participation in contract ratemaking through the

furnishing of shipper-owned rail equipment needed to expedite

movement of coal traffic and resultant rail carrier revenues.

Summary of Views on Ratemaking and Non-Ratemaking Issues Related 

to Rail Deregulation 

In the time remaining, Mr. Chairman, I will identify briefly

the views of the coal industry on several ratemaking and non-

ratemaking issues related to rail deregulation. Coal shippers,

as captive rail transportation users, strongly believe that an
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independent agency, the Interstate Commerce Commission, should

retain general jurisdiction over rail carrier regulation. The

ICC is needed to protect captive shippers who must rely on

A rail services and who have no practical transportation alter-

native for the delivery of their commodities to users. This

basic view pertains to securing prompt and effective recourse

•
with respect to either unreasonable rates or inadequate services

encountered by rail shippers."

In the ratemaking area. the coal industry recommends

that:

that:

• Contract rates should be explicitly authorized.

• ICC should continue to have powers to set maxi-
mum rates, to suspend rates, and to determine
the reasonableness of general rate increases.

• ICC should have powers
joint line rates.

• Antitrust immunity should be retained for rate-
making by rate bureaus.

• Reduced rates for government traffic should be
eliminated.

to set both single and

In non-ratemaking areas, the coal industry recommends

• ICC jurisdiction should be retained and ICC
decisions should be expedited with respect
to rail mergers and acquisitions of control.

• Rail abandonment procedures should be simpli-
fied and time required for discontinuing un-
profitable rail services should be reduced.

• Open entry for providing rail services should
be authorized.

6/ Additional support for these views is provided in NCA's
June 6, 1979 Statement provided earlier and in NCA's analysis
of the rail deregulation issue dated May 23, 1979, provided
for the record.
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• Actions on routine car service matters should
be the direct responsibility of the rail carrier
industry.

• The "commodities clause" should be retained.

• Rail carrier accounting and reporting require-
ments should be upgraded to furnish commodity-
specific and route-specific cost center data.

Mr. Chairman, I will be glad to answer any questions at

this time or in written responses subsequent to this hearing.

* * * * *

•
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STATEMENT BY

CARL E. 3AGGE
President

National Coal Association

Mr. Chairman and Members of the Subcommittee:

My name is Carl E. 3agge. I am President of the National

Coal Association (NCA), which represents major coal producing

and sales companies of the Nation as well as many other organi-

zations concerned with the production, transportation and use

of coal.

I appreciate this opportunity to present views of the coal

industry on the proposed legislation you are considering, "The

Railroad Deregulation Act of 1979," S. 796. In my formal state-

ment today, I plan to deal with four principal matters:

First, I will review the importance of the railroads in
transporting the coal produced in the U.S.

Second, I will comment on the "captive" nature of much
of the coal transported by rail -- that is, the absence
of adequate competition among rail ca-- 4.-s and other
transport modes for shipping coal.

Third, I will   the important impact that rail-
roads, rail service and rail rates can Have on the nation's
use of coal, where the coal is produced and used, the
costs of coal and the cost to consumers of products and
services dependent: upon coal.

Finally, I will give the coal industry's general views on
rail deregulation and specific recommendations for dealing
with twelve major issues raised by S. 796, with the rationale
for those recommendations.

Imoortance of Railroads in Transoortinz U.S. Coal 

Mr. Chairman, I particularly welcome the opportunity to pre-

5ant our views today on rail deregulation because of the impor-

tance of railroads in transporting coal produced in the United

S:a:es -- both for consumption in the U.S. and for export.
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A. Railroads will be carryine about [,65 million tons of coal in 1979 
(co% or Production) and about 700 million tons by 19dD. 

Coal production in the U.S. this year will be in the neigh-

borhood of 715 million tons. About 657. of this coal -- or roughly

46 million tons -- will be moved by rail for all or part of the

distance from coal mines to the place where the coal is used.

Coal could be making a larger contribution to the nation's

energy needs and favorable trade balance since the nation has

plentiful coal reserves and more than adequate productive capacity.

The demand for coal has been held down particularly by government

policies and actions which have increased the cost of producing,

transporting, and using coal and, in some cases, made coal use

difficult or impossible.

If coal fired plants now planned are permitted to go ahead,

we expect coal demand and production to grow by 5 to 77, per year

from now through 1985 -- reaching and probably exceeding 1 billion

tons by 1985. Coal producers and users will be looking to rail-

roads to move about 700 million tons of this coal in 1985.

Thus, it is quite clear why the coal industry has a strong

interest in actions which will affect the availability of ade-

quate rail service and cost of that service.

B. There is no practicable alternative to rail transnortation of 
coal in many situations. 

There is no practicable alternative to rail transportation of

coal in many cases. Tbis dependence is directly related to the bulk

aatIrre and large quantities of coal that must be shipped. ater

transport is economic but is limited by the availability of navigable

waterways. Truck transport is generally viable for relatively

•
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short distances if adequate roads are available. Slurry pipelines

are widely believed to be practicable for moving coal but only one

such pipeline is now operational. Mine-mouth plants, capable of

generating electricity at the location of a coal mine, are already

being used in some cases and more are being constructed but this

approach will not reduce substantially the need for rail transport

of coal in the future.

Several other factors   the -flexibility of coal shippers

to switch from one mode of transport to another. Because of wide

variability in characteristics of coal, the specifications for plants

burning coal are generally matched with the coal that will be used .

over the lifetime of the plant. Long term contracts (13 to 30 years)

are commonly used to provide coal needed for plants, particularly in

the case of electric utilities. In addition, substantial investments

are often made for transportation equipment(e.g., rail cars) and loading

and unloading fac414-'es which make it costly for coal shicpers to

switch to another trarscor,-

The Exzen: to VnicH Coal Shi:ments by Rail are "Caotive." 

The Administration's railroad deregulation proposal is based

Heavily on the assumption that competition among carriers and modes

of transportation is adequate to permit reliance on compe-'-',,n to

assure adequacy of service and reasonableness of 7a:es. Because

of :His, the extent to which coal shio=e7.:s by rail are "cap:ive"

is an overriding issue.
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A. NCA Conducted a Survey to obtain data on the mazmitude of the 
"Captive snipper" proplem car coal. 

Since relatively little hard data on "captivity" were available,

the National Coal Association CNCA) conducted a survey of coal

producers to develop estimates on the extent of the captive problem

and potential effects on captive shippers. I am providing for the

record a copy of the NCA report on this survey.

Briefly, the data covered by the survey are for 1977 since that

was the latest normal 12-month period for which data are available.

(1978 coal shipments were interrupted by coal and rail strikes.)

For purposes of this survey, NCA defined "captivity" to exist when

two conditions are present:

A single rail carrier represents the only present'transportation
alternative for the entire shipment, or a substantial share of
the route, for the shipment in question; and

The "next best" future transportation alternative (other rail
carrier, motor or water carrier) is one which would cause injury
to the shipper's competitive position if forced to adopt that
alternative.

Information from the survey covers 291 million tons of coal or 42%

of 1977 production. This includes 193 million tons shipped by rail

(or 667, of the 291 million tons reported in the survey). The survey

covers shipments for utilities, steel makers, industrial users and

export.

B. The Survey shows that 857, of the coal shipped by rail was con-
siderec "captive."

The full report on the survey, which has been provided for the

record, summarizes the data for all of the rail shipments reported

and also presents a breakdown of this data for the Appalachian,

Central and Western regions of the U.S.

The Survey shows that 857, of the coal shipped by rail in 1977

was considered to be transported under "captive" conditions. In

41.
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those cases where the coal shipper believed there was a "next best"

transportation alternative available, estimated costs would have

been almost three times the 1977 average cost of using rail transport.

III. Proposals for railroad deregulation have important implications for
the cost of coal, and the extent to which coal is usea, where it is 
used, and where it is produced. 

Because coal shippers must rely heavily on rail transportation,

any changes resulting from deregulation which affect availability

or quality of service or coal hauling rates can have a major impact

on coal producers and users. In fact, changes in any of these

factors can determine:

. The extent to which U.S. coal is used, particularly in rela-
tion to other fuels with which it must compete;

. Where it is used; and

. Where it is produced.

3ecause of the importance of rail deregulation, the coal industry

has reviewed the Administration's proposal and analyzed its impli-

cations carefully. I am also providing for the record a detailed

staff analysis of rail deregulation proposals and views which I

believe will be useful to the Committee and your staff.

Several implications deserve special attention.

A. Deregulation would affect the cost of transporting coal. 

Some coal shippers have experienced problems in rail transport

service resulting in disrupted production and hfzher costs.

Proponents of deregulation point out that provisions dealing with

such matters as abandonments, mergers and consolidations and car

service regulations are intended to reduce the drain on rail reve-

nues from unprofitable lines, permit increased efficiency of opera-

tions, and permit improved maintenance and use of equipment. If

these results were to occur, they could benefit coal shippers

4
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having ready access to rail transport.

Rail freight costs are often a significant share of the delivered

price of coal. The share varies widely depending upon such factors

as distance, value of coal, and alternative transportation modes

available.

Rail transport rates for coal have been increasing rapidly.

For example, Bureau of Labor Statistics (BLS) data show that rates

increased an average of 14.27. per year or a total of 1287. from

1969 to 1978. Other data show that, from 1974 to 1977, rail reve-

nues have grown from $4.71 to $6.48 per ton of coal shipped, which

is an increase of 37.57. over the three year period. As this Com-

mittee has been told by others, additional large increases in

rates for hauling coal are pending before the ICC.

It is not possible to predict future rate changes that might

occur under the Administration's proposal. However, if S. 796

had been in effect from 1972 to 1978 and railroads annually

increased rates by the maximum allowed (77. plus inflation), races

would have increased by 97.47., compared to the 63.37. that did

occur. If inflation continues at the current race of 107. and

railroads annually increase rates by the maximum of 77. additionally

for the next five years, rates could increase by 1197. without any

shipper recourse through the ICC, if S. 796 were adopted in its

present form.

0
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B. The  amount of coal that is Produced and used in the U.S. or 
exported will depend heavily on increases in the cost of producing, 
transporting and usins coal. 

While coal has the advantage of security of supply compared to

oil and natural gas, the price advantages of coal have not been

adequate to result in a substantial increase in industrial use of

coal or in rapid replacement of existing oil and gas-fired utility

and industrial capacity. Costs of producing and using coal are

important factors in decisions to use coal but transportation costs

are also an important factor.

Exports of U.S. coal have declined significantly, from 65.7

million tons in 1975 to 39,8 million tons in 1978 -- for a loss in

coal's contribution to a favorable balance of payments of more than

$1 billion per year. The increasing costs of producing and trans-

porting coal are undoubtedly a significant factor in reducing the

nation's ability to compete in world coal markets with accompanying

adverse effects on our balance of payments position.

In addition, imports of coke and steam coal have been increasing.

Imports of steam coal particularly from South Africa and Australia .

for use on the Gulf Coast, have grown from 940 thousand tons in 1975

to 3 million tons in 19_78. Again, higher costs of producing and

transporting U.S. coal are cited by users as the reason for these

imports.

IV. NCA Views on Rail Deregulation and Recommendations on the maicr 
issues raisec by S. 79_6, :He Proposed "Railroad Deregulation Act 
or 579. 

NCA generally favors the elimination of unnecessary government

economic regulation when competition is adequate to assure adequate

service and reasonable prices. NCA also recognizes that some railroads
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are experiencing severe financial difficulties and low rates of

return on investment. These considerations are reflected in the

views I am presenting today on behalf of the coal industry.

A. NCA has general concerns about orotection for caotive shippers, 
orotection against discriminatory rates, absence of obligation 
tor providing better service, and the nature of future regulation. 

The NCA's general concerns about the provisions of S. 796 are that:

1. There is a lack of clear-cut definition for non-competi-
tive transportation user (captive shipper) situations which
can be met practically only through rail transport services,
a prevalent condition encountered in. coal marketing.

2. Effective and timely recourse for resolution of adversary
cases involving rail carriers is not made available over
the long-term for captive shippers.

3. Discriminatory rail carrier pricing could result in disrup-
tions of coal markets without suitable recourse.

4. No obligations are included for improved services to be
provided to shippers by rail carriers as rates change.

5. Automatic, total deregulation would occur after five years
unless other legislative initiatives were taken to deal
with any serious problems that may be encountered during
this period.

These concerns lead to two key questions:

1. Should the independent authority and administrative powers
of the Interstate Commerce Commission be substantially
reduced as proposed in S.796?

2. Should rate deregulation be enacted, especially with respect
to captive shippers.

B. NCA has Specific Recommendations for dealing with. 12 major
Issues raised by S. /4o. 

To deal w-ith the above concerns and questions and with other

matters raised by S. 796, NCA makes the following specific recom-

mendations for :he reasons indicated.

a
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1. ICC Should Retain Substantial Jurisdiction Over Rail Transport
.esui.at ion.

NCA concludes that, contrary to the provisions of S.796,

some form of rail regulation should continue, and that such

regulation should not be left in the hands of anti-trust laws.

The retention of the Interstate Commerce Commission as the

independent agency having jurisdiction over rail transport

regulation and responsible for continued protection of shippers

and users of rail transport against discriminatory practices

is suggested.

S.796 would substantively reduce the present authority

and the existing powers of the ICC provided under the Interstate

Commerce Act. It presumes that effective competition exists

for the provision of surface transportation services, i.e.,

rail, highway, waterway, and pipeline systems, and therefore

shippers have access to both intramodal and int-armada, options

for transport of commodities between various origins and

destinations. Under this assumption, competitive market forces

would adequately counter potential inequities in relation to

prevailing maximum rates, predatory pricing, and discriminatory

pract4 ces. S.796, therefore, assumes that reasonable, practical

alternatives usually exist for a shipper that fails to reach

agreement with a carrier on rates and services. Accordingly,

the ICC's role in the initiation of racemaking procedures and

investigations, ratesecting orders and suspensions, establish-

ment of joint line rates, antidiscrimination proceedings, and

4
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ocher regulatory actions would be curtailed.

NCA does not agree with the fundamental assumption under-

lying the key provisions of S.796 with regard to the presumed

existence of 'effective competition. Many coal producers and

customers are, in fact, non-competitive transportation users.

Substantial coal tonnages shipped from a large number of mines

are subject to captive shipper situations in which rail carriage

is the only practical transport mode and a single rail company

is the only available originating carrier for a high perc'entage

of the coal shipped from the mine. In addition, S.796 is

based, in part, on the view that surface transportation systems

are mature operations with widespread, ready access 'for all

shippers. Not only is ready access to waterways and to accept-

able line-haul highway transport systems often not available

to coal shippers, coal slurry pipelines which could be used for

alternative surface transportation in some areas are not yet

in place. Thus, NCA finds it to be imperative that coal

shitpers continue to have a source of regular and timely re-

course through an independent agency, the ICC, for assurance

:hat rail carriers provide adequate service at reasonable rates

for moving coal.

2. ICC Should Continue to Have Powers to Prescribe Maximum Rates, to
Determine Reasonaoleness or General Race Increases, and to Suspend 
Races 

NCA favors retention within the Interstate Commerce

Commission of the powers to prescribe maximum rates, to deter-

mine reasonableness of general rate increases, and to suspend



4

111

191

-11-

a rate pending determination of its law-fulness. This is re-

quired in order to furnish effective recourse for transporta-

tion users and assure that transportation rates, rules and

practices are reasonable and are not unduly discriminatory.

5.796 contemplates complete deregulation of rates after

a 5 year transition period and would remove rail carriers

from the general ratemaking provisions of the Interstate

Commerce Act. It would provide that any rail carrier can

set its rate for services at market-determined levels. During

the 5 year transition period races may be raised by no more

than 7 percent per year, above an adjustment factor for in-

flation, measured in constant 1980 dollars. General rate in-

creases would be allowed during only the first 2 years of the

transition period. S.796 further eliminates the ICC's power

to suspend rates. Rate investigations by the ICC could only

be initiated upon complaint during the transition period and

no ICC rata investigations could be launched after the 5 year

period. NA strongly opposes the phasing out of maximum rate

regulation and the repeal of the ICC's power to suspend rates

and ultimately to be denied the authority to perform rate in-

vestigations upon complaint.

The captive shipper situation encountered in the coal

industry is considered by NCA to call for continued rate

regulation to ensure protection against unreasonable rate

increases that could he attempted in view of the lack of

practical and effective alternatives for transporting coal.
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NCA recognizes that quality of service should be related to

the capability of generating adequate revenue for operations

and for system maintenance and Lmprovement, wtth a suitable

return on investment included. However, it sees no assurances

that service provided will be commensurate with rates set by

rail carriers or that coal will not be called upon to carry

an unduly disproportionate share of rail carrier costs by

virtue of its captive status and reliance on effective rail

service. Therefore, NCA concludes that rate regulation is

necessary and the ICC should continue to have jurisdiction

over races.

3. ICC Should Continue to Have Power to Set Single and Joint
Line Rates and Establish Through Routes 

NCA favors retention within the Interstate Commerce

Commission of the power to set joint line rates. S.796 con-

firms the ICC's power to establish through routes involving

rail carriers but would repeal its power to set joint line

rates.

NCA Holds the viewpoint that eliminating the ICC's

power to se: a joint line race for service on a route that

involves 2 or more carriers could present a problem when a

certain carrier would not be willing, on its own volition,

to reach an agreement with other carriers on rates for such

combined service involving multi-carrier routes, especially

where the unwilling carrier can also offer ocher single ca 

service between the same points.
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Furthermore, without the ICC's power to set joint line rates,

it is likely that in some instances the combined rates on

through routes would be substantially higher inasmuch as the

individual rail carriers involved may simply resort to the sum

of local rates set by each carrier for its portion of the route.

4. Antitrust Immunity Should be Retained for Rate Bureaus 

NCA concludes that, inasmuch as rate bureaus provide an

effective catalyst for interaction among rail carriers and

users of rail transportation, the bureaus should retain anti-

trust immunity for the purposes of discussing agency and/or

individual line tariffs under collective ratemaking procedures.

S.796 would remove, after 2 years, the ICC's authority to

grant anti-trust immunity on rate bureau agreements that pro-

vide for general rate increases or decreases or broad tariff

changes. The bill would permit a group of carriers to agree,

without ICC approval but with i=munity from the anti-trust

laws, on dissemination of rata information, but not to engage

in discussions on the establishment of both joint line and

single lime rates. NCA's view is counter to S.796 and favors

retention of anti-trust immunity for discussions of both joint

line and single line rates.

NCA takes the position that unique conditions under

which rail carrier services are offered make rate bureaus

an essential forum for interaction among rail carriers and
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shippers in the ratemaking process. Rail carriage of com-

modities differs from highway transportation inasmuch as

trackage is fixed and not readily expansible and is owned

by individual railroad companies. Therefore, the combined

usage of such fixed, not readily expansible, privately owned

and maintained trackage by several rail carriers in order to

provide effective line haul, local and regional rail transport

calls for a convenient and direct avenue for reaching agree-

ments on rail tariffs as provided by the rate bureaus.

5. Retain the "Commodities Clause" of the Interstate Commerce Act 

NCA opposes the elimination of the commodities ,clause

which prohibits carriage by a rail carrier of commodities

produced by the carrier in that it exposes the coal industry

to possible loss of markets through discrimination in rates

and/or service. S.79.6 would eliminate the commodities clause.

NCA recognizes that in some instances the restriction

imposed on companies having ownership of coal lands and/or

other rights to coal reserves from both mining the coal and

transporting the coal to customers is being circumvented by

engaging separate companies to mine coal on lands owned by

rail carriers. Nevertheless, in the commodities clause,

NCA sees a measure of potential control in assuring that rail

rates and services furnished coal shippers are not discrimina-

tory where on the one Hand a company would be both a producer

and a carrier of coal and on the other Hand would also serve

59-551 243
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other competing coal producers who are not rail service

providers.

6. Contract Rates Should be Explicitly Authorized

NCA favors enactment of a provision to allow establish-

ment of contract rates which permit the dedication of rail

carrier rolling stock to specific movements under contracts

between rail carriers and coal shippers. S.796 expressly

allows such contract rates to be established.

NCA concludes that the enactment of a provision which

expressly allows contract rates affords both an opportunity

for coal shippers to specify levels of service from -selected

rail carriers and a means of increasing the available fleet

of rail carrier rolling stock because investors and financial

institutions would be more willing to provide funds for

purchasea of equipment based on long-term comm-N--,ents for

use of such equipment.

7. The ICC Should be Removed from Initiating Certain Car Service 

Actions 3ut Authority Should be Retained for Others 

NCA favors removal of the Interstate Commerce Commission

from the initiation of car service actions involving dis-

tribution of rail cars across the rail carrier industry, and

would place decisions on such matters directly within the rail

4-ndustry. Emergency powers regarding car service

should be retained within the jurisdiction of the Interstate

Commerce Commission along w-ith the responsibility for ensuring

that rail cars owned by a certain rail carrier and handled by

other carriers during interline movements are returned to the
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owning carrier promptly in serviceable condition. The present

regulations regarding distribution of coal cars among coal

mines served by rail carriers should remain in force.

S.796 would place the matter of car service directly

within the rail carrier industry except in emergencies in

which car service powers would be placed in the hands of the

Department of Transportation. NCA agrees with the removal of

the ICC from the initiation of car service actions; however,

it disagrees with placing decisions on car service matters in

the Department of Transportation under declared emergencies.

NCA would place such emergency powers within the jurisdiction

of the ICC.

Presently, decisions on car service are generally made

directly within the AAR and are subject to approval of the

ICC. NCA concludes that the AAR is a viable avenue for

rational allocations of rail carrier rolling stock across the

rail industry. However, the ICC, in the role of the inde-

pendent agency having jurisdiction over rail transport regula-

tion, should be the point at which car service decisions would

be exercised under emergency conditions rather than the

Department of Transportation. Likewise, the ICC should main-

tain responsibility for coming to the aid of carriers and

shippers when rail car capacity is limited by ine,==4 ciency

in returning rolling stock used in interline movements to

the owning rail carriers.
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8. Abandonment Criteria Should be Simplified and Time Recuire-
ments Reduced 

NCA concludes that, through the Interstate Commerce

Commission, shipper protection should be retained in abandon-

ment proceedings. NCA supports modifications of criteria for

findings in support of abandonment and in time limits with a

view toward simplifying and expediting justifiable abandon-

ment proceedings. NCA generally supports abandonment of un-

profitable rail lines as a proper private enterprise approach

toward the attainment of cost reductions with the stipulation

that adequate recourse must remain for shippers or receivers

who would sustain substantial injury and constitute non-

competitive transportation users.

S.796 would simplify the abandonment process and would

reduce the time limits on approving an abandonment to 30 days

after the application is filed unless objections are forth-

coming. If an objection is encountered, an investigation must

start within 60 days of the filing date for the abandonment

application and must be completed within a 90 day period. Thus,

:he likelihood of extremely long proceedings in abandonment

transactions would be reduced through the imposition of

reasonable timeframes for acting on abandonment petitions.

NCA recognizes that abandonment could create serious

problems if such proceedings are carried out indiscriminately.

It nonetheless Holds the view that where substantial tonnages

of coal are moved by rail, it is unlikely that abandonment

proceedings would be initiated since coal transportation is
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generally a primary source of revenue for rail carriers.

However, the Committee also notes the necessity for reason-

able advance notification on formal applications for abandon-

ment; therefore, if situations are encountered which are

adverse to coal shippers, an investigation proceeding can be

undertaken before the transaction is completed.

9. ICC Jurisdiction Should be Retained Over Mergers and Con-
solidations and Decisions Expedited 

NCA favors policies that would expedite decisions an.

rail carrier mergers and lesser consolidations of carrier

services. S.796 would remove the ICC's jurisdiction over

mergers involving two or more rail carriers and would require

that such transactions be scrutinized under laws applicable

to transactions involving monopolistic practices and antitrust

matters. However, the ICC would retain jurisdiction over

lesser restructuring than a merger, e.g., consolidation trans-

actions that could include coordination of services, joint use

of trackage, and exchange of markets. S.796 purportedly seeks

to reduce any inordinate amount of tine involved in rail merger

cases by removing ICC jurisdiction and resorting to anti-crust

laws for control of rail carrier merger transactions.

Further, while the bill leaves rail consolidation cases

within the jurisdiction of the ICC, it places time limits of

120 days on such transactions if :Hey are local in scope and

365 days if regional or national in significance. NCA favors

the provisions of S.796 regarding consolidations; however, it

favors ICC jurisdiction over rail carrier mergers in lieu of

44
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transactions to the purview of anti-trust laws.

NCA realizes that some rail carrier merger and consoli-

dation transactions have not been handled on a timely basis

in past years. The setting of time limits for ICC decisions

on rail carrier consolidations appears to furnish substantial

opportunities for improving proceedings in such cases. NCA

does not have confidence that placing rail carrier mergers

under anti-trust laws would permit such transactions to be

consummated on a timely basis and therefore favors retention

of ICC jurisdiction over mergers as well as consolidations.

10. Open Entry to Provide Rail Carrier Service Should be Authorized

Zxcept zor Regulated Carriers or Anotner Mode 

NCA favors allowing open rail carrier entry to anyone

except a regulated carrier of another mode recognizing that

this constitutes a potentially strong approach toward in-

creasing rail carrier services and competition. This conforms

with S.796.

NCA concludes that the provision of open entry for new

rail carriers, by construction or acquisition, appropriately

allows organizations other than regulated carriers of another

transport mode to furnish rail carrier services thus enabling

a degree of expansion in the intramodal competition among

ca--4.--s and providing additional options for shippers that

are captive to the rail transport mode.
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11. Eliminate Provision of the ICC Act Providing for Transoorc 
or Government Traffic Without Charge or at Reauced Rates 

NCA holds the view that the provision of current law

which allows carriers to transport government traffic without

charge or at reduced rates should be eliminated. This concurs

with 5.796.

NCA concludes that rail carriers should receive balanced

revenues from both government and non-government traffic to

fully reflect the costs of services provided to all rail trans-

port users.

12. Imoroved Rail Carrier Cost Accounting Methods Should be 
Recuired 

NCA favors the adoption of improved cost accounting

methods that take into account specific cost centers in con-

formity with modern accounting principles, enabling accurate

determination of the reasonableness of rates and other findings

governed by the need for cost specificity. S.796 would require

rail carriers to adapt to a new cost accounting system which

would furnish accurate information on the cost of providing

specific services, not simply information on the carrier's

overall financial condition.

NCA concurs in the view that it is not possible to fairly

evaluate razes for specific services, soundness of abandonment

applications, and other financially-based items involved in

decisions on matters of equity and reasonableness before ICC,

shippers, and carriers unless cost center oriented accounting

systems are used to generate specific data.
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V. Views of Other Coal Industry Groums.

I have been asked by officials of the Kentucky Coal

Association and the Coal Exporters Association to report

to you that these associations have adopted the substance of

the positions and recommendations reflected in this statement.

I would be pleased to answer questions or provide additional

information if you wish.
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E.= arr IVE SUC.RY

• Coal producers have historically depended on the railroads
to transport most of their products from mine to markets.
In many cases, rail transport is the only available form of
transportation. Projected increases in coal production and
use will increase this dependence.

• The "captive shipper" issue is the single most important
among the many issues raised by proposed rail deregulation
legislation.

• The survey conducted by NCA in May 1979 revealed that nearly
85 percent of the coal produced in the U.S, and shipped by
rail was captive.

• The survey pointed out that the captive shipper problem
existed in every coal producing region, market, and
movement.

• Coal shipments to electric utilities, the largest consumer
for coal, were found 83 percent captive to rail.

• Interstate movement, representing nearly 75 percent of coal
surveyed, was 87 percent captive. Approximately 89
percent of the unit train shipment was captive.

• The western coal producing states were found most vulnerable
to captivity. Restricted access to highways and waterways
and shipment of large auantities over long distances are all
contributing factors to western coal being 98 percent captive
to rail.

• The transportation alternative to rail transport of coal
would cost the coal shippers approximately 3 times or 300
percent of the 1977 average rail cost.

59-551 0 - 80 - 14
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BACKCROUND 

In 1977, about 691 million tons of coal were produced in the

U.S., and production is expected to be about 715 million tons in
1979. Two-thirds of this coal production is transported by rail.
Projections made by the Department of Energy indicate that a total

of 990 million to 1,188 million tons of coal will be produced in
1985. With the expected increase in production, railroads will
probably be called upon to haul 50 percent more coal than at present
and more than double their current western traffic.

Since coal shippers are heavily dependent upon rail trans-
portation, there has been considerable interest in proposals for
railroad deregulation. Any changes resulting from deregulation
which affect coal hauling rates or availability or quality of
service can have a major impact on coal producers and users.

Among the issues raised by proposed deregulation legislation,
the "captive shipper" situation has emerged as the single most
important issue. Reasons are:

. *There are no alternative modes of shipment and no
alternative carriers for a large share of the coal
now being produced and used.

"Captive shippers" would face potentially large rate
increases.

. The shipper would bear the burden of proof as to
"captivity" and injury for higher rates and the
higher rates would remain in effect while relief
was sought.

The Administration's legislative proposal (S. 796) presumes
the existence of competition for a shipper's business.

NCA SURV'EY

Relatively little data has been assembled on the extent of
coal shipper captivity. In an effort to improve the quality of
data on this issue, NCA conducted a survey designed to develop
estimates of the extent and potential effects of the "captivity"
problem.

The Amnrtach:

Data covered in the survey are for 1977 since that was the
latest 12-month relatively "normal" period for which data are

available. The 1978 coal shipments were interrupted by the
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prolonged coal strike during the first quarter and again by the
rail strike during the latter part of the year. Coal trans-
portation patterns may have been affected during that period for
the same reason.

Information collected in the survey focused on coal shipments
by rail. Data were broken down by states, markets, and types of
movements. Captive portions of the rail shipments for the same
categories were also collected.

If captive conditions existed during the time period in
question, companies were asked to supply average rail cost and
the estimated additional cost that would be required for switching
from existing rail carriers to the next best alternative.

. Definition of Captivity:

There is little agreement as to the exact definition of
"captive." For purposes of the survey, NCA developed a definition
which would (a) be accepted as objective and (b) include what NCA
regards as the core of the captivity problem -- the possible injury
to the unprotected shipper. We recognize that the definition is
somewhat arbitrary. The definition of 'captivity' is based on the
two key elements:

(1) the element of market control of the carrier
over the shipper, as measured by the 'single
rail carrier criterion; and

(2) the kind of transportation alternatives available
to the shipper or the mine. For example, we feel
that captivity exists when the transportation
alternatives are so costly that adopting them
would cause serious injury to the competitive
position of the shipper.

Therefore, we have defined captivity to exist when both of the
following conditions are present:

(1) a single rail carrier represents the only present
transportation alternative for the entire shipment,
or a substantial share of the route, for the
shipment in cuestion; and

(2) the "next best' future transportation alternative
(other rail carrier, motor or water carrier) is
one which would cause injury to the shipper's
competitive position if forced to adopt that
alternative.
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. Discussion of Survey Findincs:

A total of 43 companies responded to the survey. These

companies, which reported coal production in 17 states, produced

a total of 291 million tons in 1977. This is about 42 percent

of 1977 total U.S. production. According to the NCA survey,

two-thirds of the tonnage, or 193 million tons, were shipped by

rail. Captivity conditions were found to exist in a high degree.

Nearly 85 percent of the coal shipments by rail were captive.

Summary data on rail shipments of coal from the survey are shown

below.

Percent

Tvme of Market Captive 

. Utility 83.30%

. Steel 85.83

. Industrial 75.05

. Exports 93.19
Total 84.60% Percent

of Total
Rail Shimments 

Unit Train: 89.22% 40.55%
Interstate movements: 87.37 74.60
Intrastate movements: 69.10 25.40

Averace Rail Cost:
Averace Alternative Cost (next best):
Alternative remorted available (including higher

cost alternative) - 40.71% of total tonnage.

A. The shimment of coal is creatly deoendent on
camtive rail transmort 

$ 6.27 per to.
$ 18.69 per to:

. Approximately 291 million tons of coal production were
reported to the survey, representing 42 percent of 1977
total U.S. production.

. Two-thirds of the reported tonnage or 193 million tons
was shipped by rail.

. Nearly 85 percent of the coal produced in the U.S. and
shipped by rail was captive.

. The average length of haul for rail shipments of coal
was 247 miles.
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. The next best transportation alternative, to which 41
percent of all respondents gave an answer, would cost
coal shippers almost 300 percent of the 1977 average
rail cost.

B. Captive shimmer mroblems aenerallv are serious in all 
4 tvmes of coal markets 

. Electric utilities, which received 71 percent of rail
shipments in 1977, were 83 percent captive.

. Coal shipments to steel plants, which accounted for
nearly 13 percent of total rail shipments of coal,
were 86 percent captive.

• Approximately 75 percent of coal shipments by rail
for industrial use was captive.

. The export market, which accounted for 10 percent of
rail shipments in 1977, was shown to have the highest
percent captivity in all market types -- 93 percent
captive.

C. The macnitude of camtivitv varied amonc coal mroducinc 
recions 

1. Western Region - Includes coal producing states
west of the Mississippi River.

. Approximately 50 million tons of coal produced in the
Western Region was reported to the survey, representing
7.2 percent of 1977 total U.S. production.

. Sixty percent of the reported tonnage or 30 million

tons of coal was shipped by rail.

. More than 98 percent of the coal produced in the
Western Region and shipped by rail was captive.

. The average length of haul for rail shipments of coal

in this region was 311 miles.

. The next best transportation alternative would cost
coal shippers in the Western Region 230.6 percent of
the 1977 average rail cost.
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2. Central Region - Includes Illinois, Indiana, and

West Kentucky.

. Approximately 94 million tons of coal produced in

the Central Region was reported, representing 13.6

percent of 1977 total U.S. production.

. Nearly 62 percent of the reported tonnage or 58

million tons of coal was shipped by rail.

. About 58 percent of the coal produced in the Central

Region and shipped by rail was captive.

. The average length haul for rail shipments of coal

in this region was 134 miles.

. The next best transportation alternative would cost

coal shippers in the Central Region 260.9 percent of

the 1977 average rail cost.

3. Appalachian Region - Includes all other states

not covered in the 2 above mentioned regions.

. A total of 147 million tons of coal produced in

the Appalachian Region was reported, representing

21.3 percent of 1977 total U.S. production.

Nearly 72 percent of the reported tonnage or 105

million tons of coal was shipped by rail.

More than 95 percent of the coal produced in the

Appalachian Region and shipped by rail was captive.

. The average length of haul for rail shipments of

coal in this region was 291 miles.

. The next best transportation alternative would

cost coal shippers in the Appalachian Region 336.9

percent of the 1977 average rail cost.

D. A hich decree -of camtivitv was found for all tvmes 

of rail movements 

Approximately 41 percent of coal shipments by rail

was moved by unit trains in 1977. Of the total unit

train movements, 89 percent was considered captive.
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. Interstate movements accounted for nearly 75 percent
of total rail tonnages, and more than 87 percent of
the interstate tonnage was found captive.

• Intrastate movements, which represented 25 percent
of the rail shipments, were 69 percent captive.

. About one-fourth of the coal moved by rail was
carried in privately owned cars (owned by shippers
or customers); more than 75 percent of that was
reported captive.

Detailed data for the U.S. and all three regions covered
by the survey are presented in the Appendix.

CONCLUSION

The survey revealed that the captive shipper problem existed
in practically every coal producing region, market and movement.
Coal producers depend heavily on the railroads to get their
products to the utility, steel, and industrial consumers.

In many cases, rail transport is the only available method
for transporting coal to its markets. In western states, for
example, coal must be shipped in large cuantities over long
distances before reaching its final destination.

The survey shows that there is very little or no competition
for the movement of coal. Transportation costs already constitute
a major portion of the delivered ;rice of coal. Higher rail rates due
to rail deregulation would lead to even higher cost of coal to the
utility, steel mill and industrial coal user and to our customers
overseas. Eicher rail rates would eventually be reflected in
higher costs of electricity and other consumer products and would
make U.S. coals even less competitive in the world market.

•
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APPENDIX 1.

"CAPTIVE" COAL SHIPMENTS BY RAIL IN 1977 

AREA U.S. TOTAL
NO OF MINES 386
TOTAL 1977 PROD (1000) 290,995
% OF REPORTED TOTAL PROD . 100.00
% OF 1977.U.S. PROD 42. 09
***********************************

TONS % CAPTIVE
RAIL SHIPMENTS BY MARKET (1000)

AVG HAUL
MILES

UTILITY 137,312 83.30
STEEL 24,487 85.83
INDUSTRIAL 12,154 75.05
EXPORTS 19,321 93.19

====== =====
TOTAL 193,277 84.60 247

RAIL SHIPMENTS BY TYPE
UNIT TRAIN 78, 382 89. 22 347

CARS* % CAPTIVE
(1000)

PRIVATE CARS 519 75. 53
RAIL CARS 2.192 87.61

% TONS % CAPTIVE
INTERSTATE 74.60 87.37 308
INTRASTATE 25.40 69.10 70

RAIL COST & ALTERNATIVES REPORTEDr .1/TCN

AVG COST (RAIL) 37.43 6.27
AVG COST (AL'TIVE) 32.99 18.69

ALTERNATIVES
TOTAL REPORTED 40.71
TRUCK ONLY 37.56
TRUCK/BARGE 2.61
TRUCK/RAIL 0.54

* Number of carloads
** Percent of total sample (in terms of tons) reporting "cost" and "alternative" data

04.
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AP PEND IX 2.

AREA WESTERN U. S.
NO OF M I NF-S 26
TOTAL 1977 PROD (1800) 49.857
% OF REPORTED. TOTAL PROD 17. 13
% OF 1977 U. S. PROD 7. 21

TONS % CAPTIVE AVG HAUL
-RAIL SHIPMENTS BY MARKET (1000) MILES

UTILITY 28, 682 98. 06
STEEL 306 100. 00
INDUSTRIAL 1, 084 100. 00
EXPORTS 8 a 80

RAIL SHIPMENTS BY TYPE

TOTAL
=====

30, 071 98. 15 311

UNIT TRAIN

PRIVATE CARS
RAIL CARS

INTERSTATE
INTRASTATE

9,210 93.81 912

CARS % CAPTIVE
(1000)

172 96.61
332 95.88

% TONS % CAPTIVE
81. 97 92. 85 373
18. 03 95. 60 36

RAIL COST & ALTERNATIVES % REPORTED S/TON

AVG COST (RAIL). 31.88 8.13
AVG COST (AL'TIVE) 19. 74 18. 75

ALTERNAT I V ES
TOTAL REPORTED 33. 55
TRUCK ONLY 33. 55
TRUCK/BARGE 0. 00
TRUCK/RAIL 0. 00
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A2-PENDLX 3.

AREA CENTRAL U.S.
NO OF MINES 77
TOTAL 1977 PROD (1000) 93.993
% OF REPORTED TOTAL PROD 32.30
% OF 1977 U.S. PROD 13.60

TONS % CAPTIVE AVG HAUL
ARIL SHIPMENTS BY MARKET (1000) MILES

UTILITY 52,888 59.62
STEEL 930 3.87
INDUSTRIAL 3.984 47.16
EXPORTS 0 0. 00

TOTAL 57,805 57.86 134

RAIL SHIPMENTS BY TYPE
UNIT TRAIN

f RAIL COST & ALTERNATIVES

PRIVATE CARS
RAIL CARS

INTERSTATE
INTRASTATE

22. 821 89. 22 217

CARS % CAPTIVE
(1000)

224 75.53
575 87.61

% TONS % CAPTIVE
55.70 87.37 197
44.30 69.10 55

% REPORTED S/TON

AVG COST (RAIL)
AVG COST (AL'TIVE)

39. 12 3. 76
39.12 9.81

ALTERNATIVES
TOTAL REPORTED 42.62
TRUCK ONLY 39.33
TRUCK/BARGE 3.29
TRUCK/RAIL 0.00
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APPENDIX 4

********************************.a.
AREA APPALACHIA
NO OF MINES 283
TOTAL 1977 PROD (1880) 147,145
% OF REPORTED TOTAL PROD 50.57
% OF 1977 U.S. PROD 21.28
as.**********************....*****.

TONS % CAPTIVE AVG HAUL
.AIL SHIPMENTS BY MARKET (1000) MILES

UTILITY 55,742 98.09
STEEL 23,25/ 88.92
INDUSTRIAL 7,086 87.52
EXPORTS 19,321 93.19

RAIL SHIPMENTS BY TYPE

TOTAL
=

105,401 95.40 291

UN IT TRAIN 46, 351 92_ 58 299

.RAIL COST & ALTERNATIVES

PRIVATE CARS
RAIL CARS

INTERSTATE
INTRASTATE

CARS N CAPTIVE
(1000)

123 91.86
1. 285 95. 36

% TONS % CAPTIVE
82. 86 90. 84 330
17. 14 97. 35 101

% REPORTED Z/TON

AVG COST (RAIL)
AVG COST (AL'TIVE)

38. 08 7. 24
33. 40 24. 39

ALTERNATIVES
TOTAL REPORTED 41.71
TRUCK ONLY 37.74
TRUCK/BARGE 2.98
TRUCK/RAIL 0.99
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RAILROAD DEREGULATION

Implications and Alternatives for Coal Producers and Users

The Carter Administration's legislative proposal to "deregulate"
railroads was submitted to the Congress an March 23, 1979. It has
been introduced (S. 796 in Senate) and hearings are underway.

Because of the potentially significant implications of changes in
rail regulation for coal producers and coal users, this paper has
been prepared to summarize briefly:

.The Ae.mi,istration's legislative proposals.

.The views of AAR, ICC and National Industrial Traffic League

.The rationale for the proposals and views.

.The importance of =ail transport of coal.

.The general implications of Changes in rail service and rates
for coal producsion_and markets.

.The major specific issues raised by the legislative proposals.
The alternative proposals and issues not ye: addressed by
the legislation.

I. CARTER ADMINISTRATION'S MARCH 23, 1979, LEGISLATIVE ?ROPOSAL.

A. Tabular SITmmo,v and Comtarison With Current Law 

The Carter Adminis--='-ion proposal (S. 796) is summarized in
tabular form and included as Appendix A to this paper.
:able describes very briefly:

.Provisions of each section of the bill.

.?ractical meaning of :he provision.

.Change from current law.

.What is believed to be AAR's =rent position on the
provision.

3. Narrative Summarv of Fea=as 

In sy, the principal change in =ail regulation that would
result from S. 796 are:

1. Rate Rezulation: Railroads would have flexibility to charge
rates within a zone of reasonableness of 7 percent oar year
in 1980 dollars, based on guidelines set by the Ccur_c1 on
Wage & ?rice Stability. Rata changes within the =one would
be deregulated while changes outside :he zone would -continue
to be related by the ICC. Rates above =he zone would be
subjected to a three s=ap procedure which involves "compeci-
:ion" and "reasonableness". Ra=es below :he zone would be
subjected to a "predazory" pricing =est. General race
creases would be allowed for rwo years.

•
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2. Rate Bureaus: Rate Bureaus would continue except that
single line rates could no longer be discussed or voted on
by participating carriers, anti-trust immunity would and.
Furthermore, all meetings and activities would be open to
the public.

3. Rate Discrimination: Current anti-discrimination provisions
would be rewritten to prohibit a railroad from discrimina,ing
between shippers, localities, ports, gateways, and other
types of traffic unless it can be justified by differing
competitive and/or cost circumstances related to providing
the service. Furthermore, sections containing the "long-haul
short-haul", "predatory pricing against water carriers" and
"commodities" clauses all would be repealed.

4. Merzers and Acouisitions: Mergers would be subject to anti-
trust laws, however, lenient standards could be applied
facilitating end-to-end rail mergers and mergers involving
failing companies. Various forms of control agreements like
market swaps, track agreements and consolidations would be
reviewed by the ICC under an expedited procedure using cost/
benefit analyses. A labor protection clause would be retained.

3. Abandonments: The provisions retain the basic MCC require-
ments :or public convenience & necessity" (PC&N) for abandon-
ment, etc., but under revised PC&N criteria and shorter time
period. :f objection, ICC must find PC&N or cost-benefit of
Line in 90 days.

PRINC:PAL =WS OF AAR, ICC AND N:71 

A. ProucsaIs from the Associaticm of American Railroads (AIR) 
differ trom  :nose of the AC=hmistration in several I-este:ors.

'While an ILI-pro:posed bill has to: been introduced, tie
has developed a package of spe,-4"- proposals for chanzes
in regulation. (Tae table included as Appendix A sLommar',.s
:he 1AR posirions with respect to Administration proposals.)

I. Comtarison an major 1,cint.s..
Briefly, as compared to :he Administration's ;roccsa1s,AIR:

.Wanms freedom to set rates -wifnin a 20% zone.

.Opposes 2-year Unit on genera l rate increases.

.5=par:a 5-year transitic= to ending of rate regulation.

.Favors contract rates.

.Favcrs S.796 provisions limiting ICC raze powers.

.Opposes removing :CC from Lloinc-line and through route rates.

.Opposes changes in rate bureaus.

.7a7c-.1.s 5.796 p=ovtsions p=cvitling more freed= to dis-
criminate in rates when costs or campecitive conditions

.Wants ability to change razes without notice, rather than
waiting 30 days.

.Wants clear aurhority for incermodal ownership.

59-551 0 - 80 - 15



220

-3--

Wants faster agandatment proceedings.
.Favors continued ICC jurisdiction over mergers and
consolidations but with revised competitive standard.
.Favors S.796 provision to remove ICC from car service.

2. AAR's SUMM2r7 of Its Protosal 

As stated by AAR, deregulation should have the following
features:

a. Rate Regulation

.12ermit publication of rates without notice, remove
power of suspension on shipper protest, limit the
shipper's remedy to a complaint action in which he
bears the burden of proof, and remove the ICC's
jurisdiction to hear a complaint unless the complainant
showed both a lack of effective competition and that
the rata increase or decrease exceeded 20 percent.
-Fermi:: establishment of rates by contract without re-
view by the :CC but require filing of contract with an
appropriate government agency.

.Eliminste :CC authority to prescrihe reasonable classi-
fications, rules and practices.

-.quirements for port equalizanion and pre-
ferences to recyclables.

-.,,luiremenc for joint rates and connections
with water carriers.
.Repeal long- and short-haul provision and limit
application of the discrimination sections to cases in
which there is lack of  ve competition for the
movement a: issue.
.1xtend rata bureau irmimity to intrastate ratemakinz
which affects interstate commerce.

b. Restructuring 

.Liheralize the merger criteria and speed up meraer
process in :CC proceedings.
-Slimate requirement for :CC approval of abandonments
and discontinuances of service an 120 days' notice.
_Fermi: unrestricted intermodal ownership.

c. State Res.:la:ion 

:Preempt state law in all areas affecting rail carriers.

d. Car Service and Camtensation 

...I:imitate :CC jurisdiction over car service and compen-
sation matters.

a. Financial and Admimistrati-:a Constraints

.Ramove :CC iurisdiction over the issuance of sec=ities
(already covered by SEC rea.olation), prescrittion of
cost accounting syster.s, and railroad hcldinz com7amias

are not ca s, =,:d -.pea' Section LC of the
Clayton Act dealing with interlocking  s ant
direcoora.

(
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f. Sunset 

.Eli=inate existing regulatory structure by 1985,
replacing it with a new, limited regulatory regine.

B. ICC sunoorts same and disaarees with other features of the 
Administration's oroposal.

The Chairman and Cammissioners of the ICC submitted their
views on the Administration's proposals on April 24, 1979, in
a detailed statement. In addition, ICC Chairman O'Neal gave
a short oral statement. (The ICC has also been reexaminirg
its views on rail regulation in the for= of a paper, "Rail
Regulatory Issues and Options Paper," and a conference held
on February 27, 1979.) On April 24th, Chairman O'Neal ex-
pressed agreement with the A 4r4st-ation's objectives of
making railroads more competitive, more innovative and
healthier financially, and indicated support for a number of
changes in S. 798 (e.g., phasing out of general rate increases
where there is competition; restrictions on anti-trust
i=munity). However, he expressed doubts that the legislation
would achieve the ends sought, indicating that ocher problems
contributing to the railroads' situation included (a) govern-
tent subsidies for other modes; and (b) problems of ranazement
and labor not utilizing rail labor to take advantage of techno-
logical changes.

He disagreed with the Administration's proposals with respect
to:

1. Maximum Race Reaulation. "with respect to naxinum -as,
...the provisions or che bill, if enacted, would enable
railroads co price ser7ices freely where there is no
com;ecition, and in a way which could seriously harm users
of rail service."

2. Hera-ars and Consolidations. He contended that railroads
Have been 7.reaced   other business because
"rail transportation has been viewed as a matter of special
public inportance...affeczed wi:h the public interest..."
He questioned "...whether restructuring of :he rail systen
should be tested by the antitrust Laws alone" (which would
be the result of S.796, if enacted).

C. National Industrial Traffic Ieaeue (NITL).
The National Industrial Traffic League (which  s many
coal producers as members) opposes major as.pec:s of rate de-
regulation and supports abandonment and car service proposals.
=I. has adopted positions or. major rail regulatory rem=
issues. N=L's summary of its position is included at
Appendix B. 3riefly, positions on the most important issues
are:

1. Rates. Mere should be no tome of reasonableness within
wnica railroads could raise or lower rates without. inter-
ference. Shippers should always have :he right to procesz
rates.
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2. Rate Bureaus. Antitrust exemption should be continued for
rate bureaus to meet and set rates, but with modifications
in the rules governing the bureaus operations.

3. Contract rates. Supports contract rates as long as they do
not interfere with the common carrier obligation.

4. Ca= service. Supports turning over car service and compen-
sation authority to the rail industry.

5. Rail Abandonment. Supports abandonment of uneconomic lines;
out with 240 days notice.

6. Motor carrier entry. Endorses liberalized motor carrier
entry.

III. RATIONALE FOR DEREGULATION PROPOSALS 

A. Carter Administration's Rationale and justification 

While not necessarily stated fully and explicitly in this
way, the principal elements of the Administration's rationale
and justification for its legislative proposal seem to be:

I. System inefficiencies ?reserved by Regulation. Current
1.CC regulation results in:

.Unnecessary costs and excess capacity. For example,
two-thirds or rail traffic is carried on one fifth of
the railroads' 193,500 route miles. Undesirable ob-
stacles or delays in abandonment of unprofitable lines
and in consolidations and mergers prevents steps needed
to reduce the cost of maintaining =rack and operating
trains and facilities.

:Inflexible rata making which results in (a) rates that
are not competitive with carriers of ocher modes and
(b) maximum rates which do not provide adequate rate of
return on investment. Measures should be taken to cerni:
pricing that takes into account service demand, eliMina-
:ion of below-cost pricing and attracting new capital,
including increased shipper cmmetship of equipment.
.Car service and compensation rules that contribute to
4-,e=4-4ent operations.
.Lack of innovation. Current ICC regulations often
inhibit new ideas and thereby discourage novel approaches
and innovation.

2. Deteriorating Financial Condition of Railroads. Railroads
require Large amounts cc capital to maintain, replace and
inprove track, equipment and facilities. But, low rate of
return has led to inability to attract new equity capital
and new debt requires hizh interest rates.
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The Adninistration cites an industry's rata of return
on invest:lent of 0.24% for the 12-month period ending
in June 1978. Razes for various railroads are as
follows:

Railroad
Rate of Return on Net :nvestnent 

3ezore Tames After Tames 

.Conrail deficit deficit

.Chesateake & Ohio deficit deficit

.3altimore & Ohio 4.167. 2.317.

.Norfolk & Western 6.567. 7.197.

.Louisville & Nashville 3.14% 3.487.

.Seaboard Coast Line 6.807. 4.667.

.Southern System 8.037, 7,617.

.111inois Central Gulf .377. .407.

.3urlington-Northern 2.63% 1.70%

.Chicago & North Western deficit deficit

.Denver & Rio Grande 7.577. 7.147.

.Missouri Pacific 8.957. 7.137.

.Union Pacific 7.527. 8.097.

S tr,r, 

.U. S. Total 1.137. .24%

.East deficit deficit

.South 5.197,

.West 3.347. 2.737.

(Source: ALR)

3. Outlook is for massive acvernment subsidies or nationali-
zation. :He Federal government is already a nccz Sollion
annually (most to Conrail) to preserve :he rail freight
system. In addition, three railroads are in reorzamizazion
and several others face financial difficulties. The Federal
government could be forced to spend a: least $20 billion to
tertetuate an   system, with nationalization a
possibility.

&. Failure of '%,--R" Act. The Railroad Revitalization and
Regulatory Razor= Act of 1976 ("4.-R" Act) was expected to
lead to substantial improvements in railroad conditions
and service, but results did not Live up to emtectations.
The :CC is blamed for not allowing railroads
 y even when market zonditions make :CC protection

unnecessary.

3. Railroads Rationale and Sust'"--,-'-n for Prorosals and 
Positions.

The various railroads are not necessarily in full azreamen=
on all aspects of dereaulation. However, tHe proposal and
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position outlined in ILA., above, has been endorsed by
the AAR.

The rationale for its deregulation proposals presented by
AR includes:

1. Ineouity among modes. Competing transportation modes enjoy
less regulation and greater government subsidies. Public
tun44rts is used for waterway and highway construction,
operations and maintenance, providing barge transport and
motor carriers an unfair economic advantage compared to
railroads which are generally expected to absorb the full
cost of obtaining and maintaining rights-of-way.

2. Need for troved Financial Conditions. Deregulation is
needed to permit competing with other modes, attract
needed capital, tmprove rate of return on investment and
improve service.

3. Stets to achieve objectives. AAR supports its proposals
with the following points:

a. Rate flexibilitY is essential for the =ail industry to
restore fairness among modes already enjoying this
freedom and to provide railroads with the pricing
flexibility to compete more effectively.

b. Ca= service freedom would limit ICC role to emergency
situations or remove it altogether and -return :he
authority to distribute cars and determine compensation
levels to the rail industry.

c. Abandonments of uneconomic lines must be allowed expedi-
tiously. rornere workable subsidies can be found lines
Will remain in service, if this is not the case, un-
reasonable government 'restrictions and delays should be
eliminated as znnecessary and costly roadblocks.

d. The zeneral rams increase mechanism is essential to the
rail industry to recoup cost increases especially
during these double-digit inflationary mines. Amy
eiminat4on of general rate increases should be avoided.

e. Rata bureaus should continue to enjoy antitrust immunity
:or interstate, as well as intrastate, =ace making. The
unique mature and conditions under which rail service is
offered, make rata bureaus an essential ingredient.

f. Merners should be allcwed cc take place according to
proper business j'odzsment co bring about needed rational-
ization of excess ?Lan:. :CC should retain authority bum
under a revised competitive szamdard.



-3-

r7. COAL AND RAILROADS 

A. Imnottance of rail transmortation to Coal Producers and
Users.

1. Coal Shirrers are already heavily dependent uron rail 
transvortation and oroiecced increases in coal rrocuction 
and use will increase demendence.

U.S. production was 688 tans in 1977 and is projected by
NCA to be about 715 million tons in 1979. Depending upon
assumptions made about supply and demand, the Department
of Energy (DOE) estimates that production of coal in 1985.
is expected to range from 990 million to 1,188 million tons.
Thus, DOE's 1985 projections for coal production and use
are in the range of:

44 to 73% above 1977 levels, and
38 to 66% above expected 1979 levels.

As a result of expected increases in production, railroads
probably will be called upon co haul 30% more coal national-
ly than at present and more than double their current
Western traffic.

Table 1 on ?age 9 shows DOE's estimate made in mid-1978
which compares 1977 coal production by geographic region
and coal consumption by using sector with projections for
1985 -- according to various supply and demand assumptions.
This table illustrates some stg.,.ant shifts in tradi-
tional patterns of geographic patterms of productian. Tor
example, using the medium coal production and consumption
forecasts, the increases in production levels from 1977 to
1983 for selected regiars would be approximately as follows:

Total Appalachia - Up 13% from 390 to i39
million cans.

. Miawest - up 53%, from 133 to 204 million cons.

. Total Northern Great Plains - up more than 2307.
from 86 to 328 m""on tors.

Southwest - up 21%, from 23 to 28 million cons.

Rocky Mountain - up about 100%, from 21 to 4.4
million tons.

Gull - up more than 200%, from 17 to 58 million tons.
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railroads and shippers in these areas have been increasingtheir investments in equipment in recent years and may bebetter able to handle growing coal traffic than railroadsin other areas.)

2. Rail transnort is the only available transtort mode inmany cases.

The reasons why coal is heavily dependent on rail transport,while well recognized by coal producers, transporners andusers, are often not understood within government or byothers not having first hand knowledge of coal. In discus-sions with government officials and others, it may benecessary to point out that rail transport is the onlypracticable mode in many cases because of the bulk natureand large quantities which affects both feasibility andeconomics. More specifically:
Water movement is often cheater and is used whennavigable waterways are available.
Truck transport is generally feasible and economiconly for short distances (not more than about 100 miles)due often to necessary size and weight limitations.
Slurry pipelines are widely believed to be 'practicableand econamic but only one such pipeline is now availablewhich cannects one mine and one powerplant in Arizona.Other pipelines have been proposed but are Held up, atleast in part, by the need to cross rights-of-way ofcompecing nodes.
Mine nounh plants, converting coal to electricity an thenine, are feasible and economic in some situations and,if so, are being used when necessary perzi:a for theirconstruction and use can be obtained.

It may be mecessar7 to explain also that changes MILO=modes ofnen are not practicable because (1) coal-firedplants are constructed to use coal with particular charac-teristics, making i: very costly or impossible to Twitchto coal from another nine; (2) coal is normally sold underlong tern contracts; and (3) Coal shippers often have sub-stantial invest-ten:a in loading, unloading and storagefacilities which accommodate only one mode and, if i: israil, may have substantial investments in privately ownedcars and locomotives.

3. Coal is an immortan: share cf -'= --="'- and revenue for some railroacs. 
As shown by the :able on the ha= cage, coal is an importantshare of the freight originated by several railroads. Also,revenue from coal criginaned.cr handled by these railroadsis an important share of total revenue.



As shown below, in 1977 coal accounted for 30% of all revenue
freight originated by Class 2railroads. Revenue from coal
accounted for 167. of all freight revenue received by Class :
railroads in 1977. Same railroads have indicated that they
are looking to coal as a major source for extcanding fire
revenue.
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7. TM! :XFL:CA:ZONS OF DE 01.'T FOR COAL PRODUC735 Ati7 7SE7S.

Because coal shi7pers are heavily dependent to rail transtorta-
any changes resulting from derezulation which affect avail-

ability or quality of service or coal Hauling rates can have a
major Lntact on coal 7.roducers and users. I fact, chanaes
any of =hese factcrs can determine:

The arc c: to which coal is used, tarmic-',-L7
relation to other fuels with which i= =us: co:trete.

.Where it is used.

.Where i: is troduced.

The impact cannot he :predicted with any certainty hut :he 7.ozential
ir;licaltions can he ou=lined.
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A. Dereaulation will affect cost of transtortina coal bur. tne 
exact maznitude cannot be erecicrec with certaintv.

The real cost of transporting coal by rail depends on both
quality of service and the actual rates.

1. Cualitv of Service. Sc=e coal producers and users
have experienced service problems resulting in
disrupted production and higher costs.

Proponents of deregulation point out that previsions
dealing with such matters as abandonments, rergers and
consolidations, and car service regulations are intended
to reduce the drain ox rail l'everl.zas for unprofitable
lines, pernit increased efficiency of operations, and
permit improved maintenance and equipment.

if this result were :3 occur, it could benefit coal
shippers that: continue to have aczess to rail transport.

2. Rail Transtort Rates.

a. immortance of rail freizh: costs as a share of 
delivered :rice 0: cea. The snare or tne celivered
price a: coal made up by rail transport charges varies
widely depending upon such factors as distance, value
of coal, alternative transportatien nodes available,
at:. little voirmary data is available publioly to
show the relative importance of rail transport tests,
but the brief :able on the hem= peas provides some
informal:iv= and shows the wide 72-1-1=iCr.S.

b. ?ast Rata Increases A,---"-g ,o Bureau of Labor
Statistics (31.i) treizhz rata index data, the nation-
wide increase in coal freight rates averaged 1..2%
per year (currant, to: constant, dollars) or 123%
from 1969 to 1973.

For comparison purposes. total frets:: rates increased
12.6% per year or LI3% from 1969 to L973. The Preducer
?rice indem (formerly Wholesale ?rice indem) rose
?e= 7ea= or 977. over the same period. The details are
shown in the :able a: the bottom of the text page.

in theory an least, the increases it freight rates
that have occurred are due te test increases as deter-
mined by :he :CC and have to: allowed any increase over
and above costs cf "inflation."

A
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c. Future Rata Chanzes. :t is not possible to predict
mature rate changes that might occur under the various
rail deregulation proposals other than to =coca that
the Administration's bill would permit railroads to sec
rates within a zone of 77, per year above or below the
rate prevailing an the previous January 1st -- not
counting the allowance for inflation.
Lf S. 796 had been in effect for the period from 1972
to 1978, and railroads increased rates by the maxim= 
allowed (77. plus inflation), rates would have increased
by 97.47., compared to the 63.37. increase that did
occur.

If inflation continues at the current rata of 107. and
railroads increase rates by the maximum o 77. addi-
tional for the next five years, rates could increase
by 1197. without any shipper recourse through the ICC.

B. :he amount of coal that is oroduced and used in the U.S. or 
extorted wil1 demand heavily on the extant oz increases in 
the cost oz oroducing, cranstortinz and using,. coal.

1. Relative Camtetitiveness of Coal. At the present time,
coal is demand limited and increases in demand are ex-
pected to grow at about 3 7 77. from now until 1983 (over
a 1977 base of about 690 million tons).
While coal has the advantage of security of supply comparad
to oil and natural gas, the price advantages have not been
adequate to result in a substantial increase in industrial
use of coal or in rapid replacement of existing oil and gas-
fired capacity. In the case of potential industrial users,
a substantial economic advantage for coal apparently is
necessary to offset the greater capital Costs, pollution
control costs and ocher difficulties in using coal rather
than oil or natural gas.
As shown in the graph included as Appendix C, the nation-
wide delivered price or coal, measured an a $ per million
btu basis, has been less than oil for years and has been
less than natural gas since mid-1973. However, :hase
comparisots do not take into account the higher capital
and pollution control costs associated with using coal.
Exports of U.S. coal have also declined significantly,
from 63.7 million cons in 1973 to 39.8 million tons in
1978. The increasing costs of producing and transporting
coal are undoubtedly a significant factor in reducing the
manion's ability to compete in world coal markats.

In addition, imports of coke and steam coal have been
increasing. LI:ports of steam coal Have crown from 94,3
thousand toms 1973 cc 3 milli= :clas in 1972, particu-
larly for --4-'-y and industrial users on the Gulf Coast
from South A.:riza and Australia. Again, higher costs of
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producing and transporting U.S. coal are cited by
users as the reason for these imports.

2. Factors Contributinx to the increased Cost of Coal.
As indicated in section L7. A. above, the costs or
transporting coal by rail have increased sharply and
additional increases are now ?ending before the ICC.

However, transportation is but one factor contributing
to the increased costs of coal. Costs of producing coal
have increased sharply particularly due to the cost of
meeting governmental requirements such as the Surface .
Mining Control and Reclamation Act of 1977. Other factors
include declining productivity and higher labor costs.

Furthermore, costs of using coal have increased substan-
tially, due primarily to increasing costs of meeting
requirements established under the Clean Air Act. .

The costs of competing fuels are also increasing but the
increasing casts of producing, transporting and using coal
have been great enough to provide a substantial deterrent
to rapid increases in demand for U.S. coal here and abroad.

3. Commetition Amone Coal Producers and Coal Producine Areas.
Currently there is about 100 million tons or excess pro-
ductive capacity in the U.S. (i.e., 800+ million tons of
demonstrated productive capacity, compared to expected
1979 dPmm,d of 704 million tons for use in the U.S. and
for exports). More productive capacity could be added.

This situation has contributed to unemployment in the coal
fields and sharp competition among coal producers and coal
producing regions.

Particularly because of this situation, increases in costs
of producing, transporting and using coal which   one
coal producer or region more than others will have an
important impact in the zeographic Location of future coal
production.

NATIONAL T1TE2ZST =L.:CATIONS OF OEFITMATZCN 

In addition to the implications of deregulation for coal producers
and users, there are implications for coal which could affect the
broader national interest. Specifically, -the impact of deregula-
tion on the costs of transporting coal will affect:

• Rata of inflation.
. Consumer TrIces.
. Extant co which coal will replace imported oil and reduce or
increase our excessive dependance on foreign oil which has
an affect Cr.:

- 3alance of ?avments and dollar and .ob outflow.
- 7ulnera.cilL=7 to aconctlic and social dist-ottion trrm

an itttarr-ttcion in fora.iin aners:7 suttlies.
- FraeCct: of action in Lntarnational arrairs

Ale
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77T. DISCUSSICN OF SPZOT7TO MAJOR ISST73 RA:SZD 37 PAIL DEREGULATTON 
LZG:SLA::177 PROPOSALS. 

Discussions of rail deregulation proposals that have been held
thus fa = raise a :lumber of issues that a=e cf interest to coal
producers a=d users. This part of the paper Lists those issues,
describes them 7er7 briefly amd presents the =ajor argnments
that have been stated for favoring one side of the iss-ue cr the
other.

A. The "Captive Thiel:lee Problem.

L. 'Why "cactivitv" is a macor issue. 

The "captive shipper" issue has emerged as the si=gle =os:
it:portant issue raised by preposed deregulazion Legislatien
because:

.There are no alie=native =odes of shipmen: and no alter-
native carriers for a large sha=e of the coal now being
produced amd used.

."Oaptive shicpers" would face potentially la=ge rate
inc=eases (it plus inflation over the next five yea=s;
no specified Li: chereaf=e-e) before :here was any
recourse to the :CC.

.The shipper would beam. :he bu=dan of proof as :e "captivity"
and injtecy for higher ra:es and :he higher rates would .re-
=aim. effacr while ralief was sought.

The Adminiscredien(S. 796) and AAR preposals presu=e :he
amistance of ch.mpeci:ien for a shippers *ousi=ess.

2. What is a "Cact'v. 

Thema is considerable disagreement as to nee ccrrec:
definition of a "ZZ;Z:i7S shipper" sitmazion. general,the broader one defines a "=arhet" (pa=nitula=ly the
geographie area and :ine perted), the har=owem the possi-
bility of being censidered "Captive." A=ong the concepts
that have been advanced during discussions of rail dares-

-- igng frcm ha==w to bread a=a

a. One Ca=riel- Cohcatc. A ccal shipper would be considered
CC.77.172 LZ his mine is served by =nly one rail ca--'.-,me reasonable alterna:ives.

b. Cue Carrier from Origin :e Deszina:idn. The sMi7,7er
ser7edo7ome ca=7-..z.r ron o7:74,t.= :o Cas:imam:f.om mc
reascma:ola al:etna:ives
One Carrier with  sh4the= is served by
cue carrier esin a., aeove) and would suffer
if :he shipper were forced :: seek :he he= best altemma-

c.
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d. Market Dominance Concenc. This concept was introduced
by the "4-7" Ac: and served as the :CC test for deter-
mining whether a shipper was suffering from excessive
railroad market control. The test included three
conditions:

.Market share condition. Market dominance was assumed
to exist it a rail carrier carried more than 707. of
the traffic in a market.

.Variable cost condition. A carrier was market dominant
if his races on the crarric in question were in excess
of 1607. of variable cost.
.Substantial investment condition. If a shipper shows
that a substantial share or his total Lavestment is in
rail-related equipment and facilities, the shipper is
considered the object of market dominance. '

e. Potential alternatives concert. This approach considers
the existence or 'captivity to be a temporary situation
mainly attributable to relatively inflexible capital
constraints. In the long nom, necessary adjustments
could be made to develop transportation alternatives.
Further, this concept assumes that the existence of
effective competition (absence of captivity) should
go beyond a particular shipper or area and be evaluated
in terms of both the demand for transportation and the
dPmA-td for the commodity.

f. Expanded potential alternatives concetc.  Some Adnin-
iscration ofticias have suggested chat 'captivity"
should be considered on a much broader basis -- extending
to products resulting from Use of the commodity. For
example, in the case of coal used to generate electricity,
the existence of "captivity' should take into account
such matters as (i) use of alternative fuels, including
peak load generatinz capacity in lieu of base load, and
(ii) capa 1 7 to wheel electric power among utility
systems.

3. To What extent are coal shifters cattive? 
Relatively little data has been assembled on the extent
of coal shipper captivity, but two studies should be noted.

a. :CC Retort. One study.;7as done for the :CC in 19.76
incot.on with market dominance requirements of :He
"4,-R" Act, and the findings were submitted to Conzress
cm October 3, 1977 (":ac: of the =.-R Act -- Railroad
Rat-waking Provisions ).

T.= part, this study indicated that 46.-L.!: of coal shipments
were "tatket dominant" as defined in ?erazra7:h 2.d. al.c-7.e.
While the overall s0ud-7 seems fundzmenza.117 sound, :nis
estimate ptobably is understated for several reasons
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The dama Case used 7as fo= 1972 ad :Me coal-
zmems..corzaziom s======e has cMamged 3igmifioam:2.7
simce :ham pa=:icula=17 wizM the imc=ease im
ester= coal p=oducmicm.

. Costimg ;I:co....duo:es did mac :aka im=o mccou= umi:
• sMi=memms, :Mms p=obabl7 overszacimm ====
of coal movimg am "mcmcom;em33.mc=7 Camas.

• Coal shiplpers ma7 mot have ==ams;co==aziom alra=mazives
evem wham car:viers do mot Mzve a 70n or graame.= ma=ker.
sham.e.

b. Race= NCA Szudv. 1m am ef4o== i===ove :Me qmaii=7
• caza cm 7.=..i3 NCA rece=17 co:Cum:ad a survey
desi;med co develoT escimazes cf :Me am:emz amd
• effects cf :Me "cmp,:ivi=7" p=oblem.

For pmm.poses c! :his 3mr7e7, NCA defied "capti7i=7" zo
imolude =do elememts:

• sim;le =ail ca==ie= =s;=esenzs :Me cmL7 p=esemz
=zac.-s•pc==..azicr. al:ermamire fc= 7.Me am:ire shirmem:,
c= a subscam:ial sMame cf :Me =ouze. fo= mhe shi-rmem:
im quesziom.

:a2 "mem= Ces:" fc=i=s ==mms7o=1:aziom alzermazive
(omMar =mil car=iem% mom= c= -.gaze= darrie=) Cs cme
• ,,:culd cause imj._:=7 :o :Me shipT,e='s comrecizi-:s.
posizimm, if cc. ado,pt :ha: alze=ma=i7e.

Caza covered im mhe $ur7e7 are fo= 1377 simce .was
mMe lazes= 12-mcm.:h "mc=mal" oe=imd fo= Ca:a ma7
Ile available. (1973 coal shiemMencs :game im:er=mooeC C7
coal mmC sorikes.).

:mfo=maziom f=mm zhe simr7e7 covers :cms of
coal. 'raiz equals 44..1 cf 7.otal   This
imol'ades 132 million :=as ship:ad C7 rail oz 36.2n or:
coal 7.Ma.: moved C7 =ail im 1977.

The da.17.1 frmm :Me strr7e7 m=e slommartmed im :Me :able
Oetailed daza fo= :he U.S.,Easte== mmd qeszerm

diSt-:-.1=3 a ai2. as individual sza:es covered C7 :Me
surve7 a=e 7.1=esented Ln 47end.f..z

77=e =kat: Canzi.7e
.
. Steel 83.32n
. LmCmsz=tal 73.05n
. lmmo==s 93. 19

n of
89.22:

,..m.:erszaze =cvemem:s, 37.27n
7-CV.=E117.3

A7e=sze Rail Cos:. S ---
A7eraze a.•.:e=ma:17e Cos: 'man: Ces:), 13.:9
A-:e=ma:ive 7S=CECI 2:7=- -"mz hiF,Me= :CS:

a_:e=mazive) - o: :ommaF,e.

An esnlie= 7ers1'.:n :f fn:Ls. zcnnaine,--; =el:L.-mina= and les:: :on-
=2.1.2 :ne 37_nr7e,.

59-551 0 - 80 - 16
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B. Flexibility for Railroads to set Maximum Rates 

I. Protosal (Secs. 102, 103, 101. of S. 796)*:
.During next five years railroads would be allowed to
raise rail rates of up to 77. per year (not counting
inflation) without government interference.
.11 a carrier sets a rata higher than the 77. zone, the
dispute is settled as follows:

1st-shipper must prove that he is captive (has no
reasonable transport alternative and possible
damage--"reasonable" would be 1207. of existing transport
cost if truck is alternative, 1107. if barge is
alternative). If shipper can prove above condi-
tions,

2nd-carrier must prove that rata is reasonable
(justified on the basis of cost). If not,

3rd-ICC sets rate.

2. Arzmments in Favor of orotosals for rate flexibility:
.Enables railroads to be more competitive particularly
against trucking.

.Permits improved service and financial viability.

.Restores fairness among modes, by giving railroads
similar rate freedom, enjoyed by most of its
competitors.

.Reduces ICC involvement and thereby reduces un-
necessary governmental regulations and controls.
.1.:=cduces a limit on rate flexibility and f-year
period of adjustment to mini=ize adverse impacts
which nay have core about through immediate and total
rate freedom.

3. Arzuments Cotcsed to the Protosals:

many cases, there is no alternative to rail
norm-for coal.
,7hene17er competitive fortes are absent or ineifective,
shippers have no signfican= protection against inadequate
service or higher rates within the zone. The "zone"
provides insufficient protection to the captive shipper.

.if deregulation (or recuced regulation) of railroads
were to result: in higher rates without improved service
to offset hizhar costs, the coal shipments in question
would be lass competitive with other fuels, ocher pro-
ducing regions and other coal producers.

.Since the ICC's role would be reduced, a considerabl7
higher financial and legal burden is ,rcr
coal shipper, espe^4.7'7 the small shioper.
.Captive coal shippers =Lint and rfp bearing a =eater
than proportional share of :he cost of improved financial
viabIlity for carriers.

are zescr'..hed in =ore :a:ail in Appendix A or in Par= :
of :he 7aoer.
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.The proposal does not tie higher rates and tmpraved
zerformance.
.there are no as that railroads will "low-back"

higher coal earnings into better coal facilities and
equipment.

C. Rate Bureaus 

1. Pr000sal (Sec. 105 of S. 796)'!:

.Proposes to remove ICC authority to grant* anti-trust

Lmmunity on rate agreements.
.Discussion of single-line rates would be prohibited.
.Bureau meetings should be open to the public.

2. Armuments in Favor of Pronosal:

.Would eliminate same of the anti-competitive effects of

a race making practices of the bureaus, and place them
under anti-trust Laws.

.Retains the critical services provided by rate bureaus

such as publication of tariffs, etc.

3. Arrunents °noosed to Proposal:

.The railroad industry relies heavily on accurate informa-

tion and cooperation of virtually thousands or rates.
Rata bureaus serve a useful purpose in setting and
publishing these rates.

.Railroads should not be created like other businesses

because of the nature of the service they offer, and its

close linkage with issues of public welfare.

D. Race Discrininationr.

1. Provosal (Sec. 106 of S. 796):

.Narrows the t7pe of "discrimination" in races cc servtoe

that is prohihited. Differences would be permitted if

justified by differences in carrier's costar cchmetitive

,c:onditiona.

2. Armunents in Favor of Pr.:nasal:

.Removes some of the provisions such as the long-haul/short-

haul clauses, etc., which the ICC has often used in ways

that were contrary to development of an e4=4-4en: trans-

portation systan.
.Gives railroads =eater rata setting '-.4,;om to adopt
tore innovative narkecing techniaues.

3. Arrhtents C.:posed to Prohosal:

.Gives railroads considerable control over resional shi,77ers

and rarkets.
.Gives railroads =eater raze and servtoe ,:c===c: over
vartcl.la shippers.

'xt•rotosa_a are cascril..ed in tore detail in A7,7endi:t A cc
of :he paper.
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0% Contract Rates 

1. Prorosal (Sec. 102 of S. 796)*:
.Allows railroads to engage in contracts with shippers
for rail services.

2. Arguments in Favor of Prorosal:
—Provides, at least for large shippers, an attractive and
more reasonable means for securing tmproved service and
potentially at lower rates, because of the reduced finan-
cial risk to the carrier.

3. Arzuments Orrosed to Promosal:
.May have the effect of 'tying' coal shippers to a fixed
mode or carrier for an extended period of time. Unless
specified in the contract, these conditions alone do not
seem to constitute the proper incentive to improve
service.

.While potentially attractive for some coal shippers, these
rates could present the possibility of discrimina,ory
effects, particularly in spat markets for small shippers.
(Small shippers have a lower capability to participate in
long term contracts and thus may suffer disproportionately;
e.g., when adequate equipment isn't available for contract
and spot shippers).

F. Notice of Rate Chanzes 

I. Prorosal (Sec. 107 of S. 796)*:
.Instead of the 30 days notice required presenc17, the
proposal would phase in a decreasing notice period for
rates.

2. Artuments in Favor of Protcsal:
.Railroads need the flamty to change and publish rates
quickly to compete more effectively and respond to changing
dm,vrd conditions.

3. Arzuments Ottosed to Protosal:
.Shipters require complete and reliable pricing information
for normal business plamning and to assure themselves that
carriers are not engaging in illegal discrimination.

G. Abandonments 

1. Protosal (Sec. 121 of S. 796)*:
.The provisions retain the basic ICC requirements frr
"publio convenience necessiry" (PC&N) for abottdonmenr
etc., but under revised F.C.F.,N criteria and shorter time
period. If objection, :CC must find PC&N or Cost-benerI_
of line in 90 days. 

116
are described in more detail in Appendix A or in Part :or :he paper.
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2. Arzumencs in Favor of Promcsal:

.Permits rail carriers to abandon uneconomic branch-
lines in a shorter time period, thus improving cost-
effectiveness.

.Gives public sufficient means to protect its market
by way of the "subsidy" option, but limits carrier's
losses.

.Prevents stalemate berween subsidies and carrier through
arbitration.

3. Arrmnents °noosed Co Pr000sal:

.Those concerned about potential abandonments believe the
proposal makes abandonment possible for carrier without
sufficient warning.

.Railroads indicate proposal does not make it possible for
carrier to abandon limes expeditiously and retains un-
reasonable government restrictions and costly delays.

H. Merzers and Accuisitions 

1. Pronosal Meaninz (Sec. 122 of S. 796):

.All special standards and procedures relating to mergers
and consolidations will be eliminated and placed under
anti-trust laws. Eliminate ICC from rail-rail mergers.

2. Arzuments in Favor of Pronosal:

_Provides incentive for rail companies to merge and improve
overall rail system   and financial position.

3. Arzunents CI:nosed to Prcoosal:

.Mergers, particularly those referred to as parallel
(nerging railroads cover essentially the same area) ray
reduce competition, and increase the railroads market
power.

General Rate Increases 

1. Pronosal Meaninz (Sec. 102 of S. 795):

.Railroads would be allowed to use general race increases
as a way to recoup inflationary effects on C3SZ3, buc
only for two years.

2. Arzuments in Favor of Pr.:nasal:

.Provides a transition period during which rail industry
has an effective instrument to recoup inflationary effects
quickly and efficiently.

3. Arruments Ctrcsed to Pronosal:

.General rate increases represent collective rate making
schemes and are :hereby in danger of being anti-competitive.

.Simple autonatic increases in races to cover increases in
costs are disincentives to cost savinzs and efficiency.

0
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J. Commodities Clause Elimination

1. Provosal (Sec. 108 of S. 796):
.Would allow railroads to haul their awn coal or other
goods they awn rather than having to set up another
corporate entity, leasing, etc.

2. Arxunents in Favor of Protosal:

control considerable amounts of coal, particular-
ly in the West, and this coal should be readily available
in the market.

3. Arguments Ontosed to Promosal:
.Same believe proposal could jeopardize railroad common
carrier obligations, by enabling railroads to favor awn
shipments over those by other coal shippers in terms of
rates and service. Railroads could thereby affect the
competitive position of coal producers.

.Others believe the proposal would have no real impact
since railroads can set up separate entities or lease
their coal reserves for production.

.Railroads appear to prefer :he status quo. ,

K. Private Car Ownershio and Commensation 

1. The Issues:

This matter is not raised directly by the deregulation
proposals but is of interest and concern to some coal
shippers. Current issues include:
.To what extent is private ownership of rolling stock
necessary to help assure adequate and reasonable service
in raving coal by rail?
.What are the advantages and disadvantages to a shipper
of prtvate ownership of rolling stock?

.Are current arrangements for compensating private owners
and Lessees of rolling stock adequate and reasonable?

2 Shioters' Position and Concerns:

A number of coal shippers, experiencing inadequate servtce
and expecting increased need for rail transport of coal
have invested or are considering invesments in privately
owned or leased roLliag stock. Their concerns include:
.Available information suzgests that acne railroads plans
and commitments for additional investments may not be
adequate to meet expected needs.

:When shippers buy or lease cars:
-They Lack control over the roLling stock which rust
=ravel over railroad   systems.

-Compensation from -=47--ads for 7rt7azel7 owned or
leased cars is less than that paid to other railroads
for similar equimeno.
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3. Railroads' Position and Concerns:

.Compensatian levels- for privately owned or leased cars
adequately reflect economic value and are adequately
deal: with in tariffs covering the shipments involved.

.Railroads' Lavestnents are adequate as long as demand
for rail transport of coal is relatively stable over tine.
.Railroads need to retain control over rolling stock
travelling on their system.

.Issue should be addressed or an individual shipper to
carrier basis or resolved in 1r.CC forum of ZaPorre No. 334,
Sub 1.

L. Investments in Nonrail Activities 

1. The Issue:

This issue is not addressed in the deregulation proposals,
but same shippers have contended that soma railroads have
diverted revenues from rail operations to non-rail invest-
ments rather than use those resources to improve maintenance,
equipment and overall service.

2. Shiocers' Position:

.Cross-subsidization and investnent in non-rail activities
OCV:=3 at the excense of coal shippers.

.Same shippers believe that there should be same means to
encourage or require pLowbank of revenues to improve
service.

3. Railroads' Position:

.Railroads have argued that they must have :he right to
diversity (as do nost industries) end have pointed out that
law income from rail operations and Low rat= or iavest-
rent have forced :he diversion of financial resources ewe:,
from rail operations.
.Cross-subsidizazian can not be avoided by the railroad
industry, in fact, it is a techaique heavily relied upon
to mamimite total earnings.

M. Residual Recularorv Framework 

1. The Issue:

.Same coal producers have erpressed concern recording tte
uncertainty over which governmental agencies would be
responsible for administering the residual regulatory
framework, after deregulation occurred.

2. Reasons for Concern:

.Although :he ICC would retain roe: of :he residual, rate
bureaus, mercer and long-term matters cf discrinination
could be placed under Dept. of justice and/cr the Federal
Trade Commission. These issues are inportant to the coal
industry and shippers, end their interpretation will
depend on which agency has authority.
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3. Counter arzutents:
.The issue of residual regulatory authority is relativelyunimportant to the actual effects of the legislation.Focusing on 'what is left" distracts !ram the majorissues of deregulation.
.It is almost i=possible to assess haw rules and regula-tions will be interpreted in the future by a "neeagency.
.DOT would be charged with assessing the impact of thederegulation actions and this issue could be addressedwhen facts are available.

VIII. ALTERNATIVES NOT ADDRESSED BY CURRENT LEGISLATIVE PROPOSALS 
Several potential actions which relate to improved rail transportservices have not been addressed it the current legislative pro-posals (in addition to the matters discussed it paragraphs K, Land M on the two previous pages). These potential actionsinclude:

A. Mandator7 Trackaze Rizhts -- To the extent that these rightsextensions contribute to better performance and greatercompetition among railroads, they might reduce the captiveshipper problem, at least in the short r=.1. However, thereexist several difficulties with this approach:
.Mandatory trackage rights present operational problems forthe railroad owning the track involved and agreements aredifficult to work out.
:The problem of cost sharing (i.e., haw to apportion "common"costs among the users of the right-of-way) is a seriousobstacle.

B. Accuisitions and Constr---4 -- -- Construction of a few tileson line nay, in soma cases, generate new sources of railcompetition. Several port areas seen to provide suchopportunities. Such a step night also lead to it:era-oda:ownership, which is welooted by many shippers and railroadsdue to potential efficiencies,

C. Coal Slurry Pinelines -- Coal slurry pipelines have thepotential to provice efficient and economical coal trans-portation. If available, slurry pipelines could contributeto competition that would help achieve :He objectives of de-regulation proposals. Construction of coal slurry pipelines=cr.:ally requires crossing of :he rights-of-way of competingtransportation modes. This can result in prntracted andexpensive litigation to secure a right-of-way for the pipe-line. This =necessar7 cost and delay could Ce a7oidedlegisl.,'--   power of eminent. domain torslurr7 pipelines, thus allowira :his transportation =ode tocompete on its awn _merits 7.77L:h ocher nodes.
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D. Incentives to Mmorove Ser-rice Quality 

Current rail deregulation proposals count on competition
to pro-vide the incantive far improved service and reasonable
rates. The proposals do not deal with the need to improve
service in, situations where eLlective competition is. absent.
This is a major weakmess in the proposal ad action should
be taken promptly to deal with it.
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Era B 

NATIONAL INDUSTRIAL TRAFTIC LZAGDZS' SUMMAR:I' OF :TS POSITION, CU
RAILROAD DEREGULATION

• WASECIGTON-At a recent speal membership meeting of The National Industrial Traffic League,
members voted their approval of substantial motor carrier and rail regulatory reform. The April 25-26
meeting in St. Louis, Nassouri, was convened to connder the legsladve proposals for deregulation of the
wansportaton industry proposed by the Arl--rir4stration and various canter groups. League members
vowed tb• work to insure that shippers' needs are recor,i,-i in any upcoming legislation affecting the
Uansportaton industry.

NITL adopted definitivepositions on the major trans-x=1ton issues, =whiz from the rate bureaus'
antitrust: exemption through liberalized motor carrier entry and Mil abandonment procedures. The
League's' new polities al= to establish a transportation system which is =pable of maintaining its own
economic vitality while effectively serving the public need..

Motor Carrier Entry - The League voted to endorse liberalized motor carrier entry procedures.
NTTL's position provides that any applicant should be granted the authority by the ICC to enter the
tracking business once they have passed the fitness test and have demonstrated a need for their service by
providing "shipper support" for their authority. Issuance of authority should not be r=tric--ed solely
because of its adverse effect on eftisting motor carriers.

Rate Bur=ns - The NITT- also voted to continue its support of the antitrust exemption to meet and
set rat= granted to the rail and motor carrier rate bureaus, with modifications in the roles governing the
bureaus' operations. The League's proposals for change in the rate bureau system include allowing single
line rates to be docketed and fully discussed by any rate bureau, but voted on only by the canters which
can partidpate; 70in-biting rate bureau employees from proposing rate dockets; and .tr,il-ing the riles
governing rail and motor metier bureaus wherever practicable.

Rail Abandonment - Recognizing the need to :atm:Wine the nation's mil network, League members
voted to allow abandonment of rail lints showing continuing financial loss, with 240 days' actor. Pen to
affected .shio7ers and communities.

L-scerc, orporate Hauling - The League voted to support inter.00rporate hauling for compensation be-
tween a parent corporation and 51% or more owned subsidiaries. This would allow corporations with
their own tuck ilee.ts to charge their subsidiaries for trarsporadon services that they perform for them,
practice which is micrently prohibited by the ICC.

Rail Contract Rates. Detnonst--...thig their continuing supper: of innovative rat:mak:4 technic:am
yra. members proposed that the ICC should allow railroads to offer shippers contact razes if these con-
tracts do not interfere with the railroads' common carrier obligation.

Car Service - The League voted to supoort the ICC's recent proposal to rat= over car service author-
ity to railroad management. This move would allow the railroads themselves to control the routing and
distribution of ran, a factor which should lead to improved rail se.,-,ice.

Market Dominance - The League voted to continue its support of the ICC's market dominance
rules. Further, the me:nice:ship endorsed a continuing review of the concept of market dominance to
insure that the ICC's rem:Lino= :zrovide the equivaier.t of effec've comoe'tion for the ;rot:4'ot: of
the shit:ping puhlic.

No-Suspend Zones - League members real:I-mad :heir opposition to the estahlishirent ofnc-
susper.d zones for tanners, which would enable them to raise or over rites viruto a ter.....n.
without the danger of suspension or '..nveszigation by the ICC. The League believes shippers should
always have the r:#: to protest razes.

The League plans to u<s letslatve scoots on the posizior.s endorsed it the soecial membership
meeting shortly.
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"CAPTEITE" COAL SE:21.1ENTS IT RA= TN 1977

  cf fi=diags frma a Survey Coaducted May 1979 to
deter=i=e the este= to which coal shipped by rail 1977 shoald
by coasidared "Captive"

Paze.
Su=mary Data:
. Total U.S. (as reported by producers accouating

for 291 millicn. toms of coal)  

. Easter= U.S. 2

. Westera U.S.   3
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DETIMITION OF "CAPTIVE" USED IT TEE NCA S=777:

'Definition of 'Cartivitv': To define captivity is nct an easy
task since most der:Lai:ions leave considerable room for subjective
interpretation. Virtually everyone has a different concept of
captivity ranging aTaM the elaborate ICC definition of 'market
daminenc..' to the concept of the 'single carrier. We have tried
to develop a definition which would (a) be accepted in Congress
and elsewhere as objective and (2) include the core of the
captivity problem -- the possible injury to the unprotected
shipper. We recognize that the definition is somewhat arbitrary.
The definition of 'captivity' is based on the two key elements:
(1) the element of market control of the carrier over the

shipper, as measured by the 'single rail carrier' criterion; and

(2) the kind of transportation alternatives available to the
shipper or the mine. For example, we feel that captivity
exists when the transportation alternatives are so costly
that adopting them would cause serious injury to the competi-
tive position of the shipper.

'The-=fore we have defined captivity to exist when both conditionsare present:

(1) a single rail carrier represents the only present transportation
alternative for the entire shipment, or a substantial share of
the route, for the shipment in question; and

(2) the 'next best' future transportation alternative (other rail
carmier, motor or water carrier) is one which would cause
injury to the shipper's competitive position if forced to
adopt that alternative."
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Senator MCGOVERN. Thank you very much, Mr. Massey.
Mr. Stern, we will move on to you now.

STATEMENT OF LAURENCE J. STERN

Mr. STERN. Thank you.
Mr. Chairman, thank you for the opportunity to appear before

you on the subject of deregulation of perishables. As I believe you
are aware, the rail transportation of fresh fruits and vegetables has
been exempt from regulation by the Interstate Commerce Commis-
sion since May 28, 1979, so I suppose I am a unique witness in the
sense that I am speaking here not from a theoretical position but
as one who has actually operated my portion of our business under
rail deregulation for 4 months, almost to the day, I might add.
I would like to summarize the highlights, if they may be called

so, of our experience during the first 4 months of deregulation.
First, I must say that we have been rather disappointed with the

deregulation experiment thus far. We believe there has not been
the kind of good faith negotiations which normally take place
between businessmen in a truly competitive environment. We at
Sunkist are only party to one contract, a common document signed
by all shippers located on the Southern Pacific. That contract was
offered to us essentially on a take-it-or-leave-it basis with the provi-
so that if we did not sign the contract, we would not be offered any
cars or service.

I would like at this point to just establish one set of ground rules
concerning my testimony. Sunkist only ships perishables from
packinghouses located on the Southern Pacific and Santa Fe Rail-
roads. Our experience is limited to those carriers plus their connec-
tions in the East and in Canada.
The immediate impact of deregulation was a steep and sudden

jump in the price of rail transportation. Deregulation unfortunate-
ly coincided with the exempt motor carriers strike, and the South-
ern Pacific increased its rate by 47 percent in less than 1 month.
The Santa Fe also increased its rates, but not as much, the maxi-
mum being 23 percent.
There has been generally, and is now, a substantial differential

in the price of rail transportation in California and Arizona, de-
pending on which origin line is involved. This has produced a
negative effect on the perishable industry. We believe it is patently
unfair to penalize a shipper simply because he has the misfortune
to be located on the Southern Pacific which has often charged as
much as 50 cents per carton of citrus more for transportation to
the same destination than the Santa Fe. We do not advocate ex-
emption from the antitrust laws for the railroads to permit collec-
tive pricing. We do, however, point out that this is one of the
inherent disadvantages of applying deregulation to shippers which
have single line service. They are, we believe, in a very real sense,
captive shippers. Thus, we have a fundamental problem when de-
regulation is applied to single line shippers.
The nature of the perishable industry is such that prompt, reli-

able service is an absolute necessity. Carriers of perishables, wheth-
er they be truck or rail, must take responsibility for prompt deliv-
ery. The railroads have refused thus far to accept such responsibili-
ty. The contract we are a party to, and the other rules that we

ir

4



257

have to operate under thus far, have declined to specify any partic-
ular delivery date, and provide, moreover, that they will only be
responsible when guaranteed schedules are published. The catch is
that no such schedules have been published, and thus we have no
effective standard for prompt delivery service.
The railroads have also thus far refused under deregulation to

accept traditional responsibility for the safety of cargoes in transit.
This is another important aspect of transportation of perishables.
The contracts we have been offered attempt to avoid the tradition-
al concepts of common carrier liability. Because of the failure to
accept responsibility for loss and damage and prompt delivery, I
believe a feeling of distrust has developed on the part of shippers
and receivers of perishables. Although rail rates have declined
significantly in the last month so that they are, in fact, now
substantially below prevailing exempt truck rates, our business has
not gone back to the railroads in any significant quantity and the
majority of shippers still continue to route perishable traffic via
exempt motor carriers.
We are happy that the committee is concerned about common

carrier obligations under deregulation. It is also of great concern to
us. During the early stages of deregulation, the Santa Fe Railroad
refused to serve the Pacific Northwest. They accomplished this by
simply failing to quote on any traffic to cities such as Portland,
Seattle, Vancouver, and Calgary. Thus, our packinghouses located
on the Santa Fe had no rail transportation to their customers
located in those areas. Although the Santa Fe has now resumed
such service, this is an example of what we believe can happen
under deregulation. We do not think that the Commission ever in
fact intended that de facto abandonment occur under its deregula-
tion order. However, it appears to us that the railroads believe
deregulation gives them this option. It is easy to see the chaos that
could result in the distribution of perishables if the railroads sud-
denly and arbitrarily decide to cut off service to particular areas
throughout the country or to an individual shipper or receiver.
The committee asked us to consider what would be an appropri-

ate criteria for exemption. Earlier in my summary I mentioned the
difficulties deregulation has caused to shippers located on a single
railroad line. We believe there is no true competition here. Thus,
one criterion for deregulation ought to be the existence of two or
more railroad lines serving a particular shipper.
Second, there are differences in perishable traffic. Some traffic is

peculiarly adaptable to rail transportation. Citrus happens to be
one of those commodities. It is heavy loading, normally in excess of
100,000 pounds, moves regularly throughout the year, and moves
generally long distances. Economically this traffic should move in
significant volume by rail, and until recent years in fact it has.
Thus, in an economic sense, traffic of this nature has some of the
elements of dependence on rail transportation. On the other hand,
some perishable traffic moves in small volume, is light loading, and
moves at relatively sporadic intervals. It is not as adaptable to rail
transportation and we believe it should be immediately deregulated
in its entirety.
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Thus, a second criterion for deregulation is transportation char-
acteristics which minimize economic dependence on rail transporta-
tion.
In summary, we must advise this committee that deregulation

has been a disappointment thus far. We thought it could work and
should work. However, unless there is a drastic change of attitude
on the part of the railroads, we are rapidly coming to the unfortu-
nate conclusion that some sort of legislative or administrative
orders placing regulatory controls should be reenacted or promul-
gated. The deregulation experiment simply is not producing the
results anticipated as of this date.
That concludes my summary statement. Thank you for the op-

portunity to address this committee.
[Testimony resumes on p. 279.]
[Mr. Stern's prepared statement and attachments follow:]

to
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STATEMENT OF LAURENCE J. STERN, 
TRANSPORTATION MANAGER OF SUNKIST GROWERS, INC. 

Mr. Chairman and members of the House Transportation

4 Subcommittee and the Joint Economic Committee, my name is

Laurence J. Stern, and I am manager of transportation of Sunkist

Growers. I am pleased to have the opportunity to testily before

you on a topic which is of vital importance to the perishable

industry as a whole, and to Sunkist Growers in particular--rail

transportation of perishable commodities.

First, a word about Sunkist and the fresh fruit and

vegetable industry. Sunkist is an agricultural marketing

cooperative, one of the oldest in the N,Ition. It markets

fresh citrus fruit and products on behal_f of its 7,500 grower-

members who arc located in California and Arizona. While

products are an important adjunct to cu: business, fresh

fruit remains the most important part of. our business today.

We are, therefore, one of the largest slippers of perishable

commodities in the world. Some idea of the volume of our

shipments is shown in the attached Exhi'Dit 1. This Exhibit

shows two things. First, it shows the volume of fresh

citrus we must move in domestic transportation during the

course of a no -mal shipping season and, second, it shows the

variations in supply which are largely dictated by weather

conditions ove: which no one has any control. Exhibit 2

•
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shows the principal cities which, over the past few years

have received significant quantities of rail deliveries.

Nearly all of these points are in the East. Consequently,

when we are talking about rail transportation of citrus

fruit for Sunkist, we are talking about a large but variable

volume of traffic which moves long distances to destinations

principally east of the Mississippi River.

Perishable commodities by their nature require prompt

and expeditious handling. Obviously, for the short-haul

movement the flexibility and speed of motor carrier transport

makes it the mcst desirable form of transportation and the

motor carriers have taken over most of our business west of

the Mississippl River. This is in part due to the inherent

service advant.tge of motor carriers and in part to the lack

of interest on the part of the rail carriers in this market.

We have, howevor, thought that the railroad industry was

interested in our business to the long-haul destinations in

the populous a*:eas in the East and in the South where the

railroads can fully utilize the economies of rail transportation.

Two important requirements must be kept in mind when we

are talking about distribution systems applicable to perishable

fruit. First, not only do we need prompt service but it must

also be reliable service. Perishables must be marketed



261

' -3-

promptly on arrival at destination or they deteriorate in

quality and even spoil before they reach the consumer. Since

deregulation the railroads have refused to recognize standards

•of transit performance. Only if schedules are promulgated

will they accept responsibility for transit delay. However,

since deregulation, no schedules have been published. Thus, it

is important that regular schedules be published and that

actual delivery times correspond closely to the schedules.

Only in this manner can terminal market operators and chain

store receivers schedule the arrival and sale of produce in

an efficient manner. The second important aspect about

produce shipment is the acceptance of rEsponsibility for

loss and damagE. Produce is peculiarly susceptible to

damage during transit, to losses arisinc out of delays in

delivery, and to theft when cars are broken into while

awaiting delivery at the railroad yard. It is important

that some one accept responsibility for such losses and

damage, otherwise businessmen are reluctant to risk large

investments in produce shipments. These are two important

features which are peculiar to the perishable industry.

Obviously the price of transportation is important as it is

in all industr!.es, but service and responsibility are also

of such importance that price often becomes secondary.
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1. Experience Under Deregulation 

A. Rate Levels Under Deregulation 

Exhibit 3 attached hereto shows the rate levels to New

York City charged by our two pl-incipal origin carriers since

May 28, 1979, compared with the corresponding exempt truck

rate. Note that the Southern Pacific rate increase during

the independent truck strike was as much as 47% while the Santa

Fe raised their rates by 23%. Now that the peak shipping season

has passed and truck supplies are more plentiful, the truck

costs are now back to where they started on May 28. The Santa Fe

is substantially below May 28 prices and the Southern Pacific

is about 7% hi.jher than the pre-deregulation level.

Undoubted..y railroad officials would contend that this

is an illustration of the success of deregulation. When

demand increas,?s, they have flexibility to increase their

rates to take idvantage of shortages of transportation

equipment. Whm the peak shipping season passes, the railroads

are free to reduce their charges to the point where they

will make their service attractive to shippers in competition

with truck transportation. But the system is not working thus

far. In spite of rate flexibility, the railroads do not appear

to be picking up any more business. See Exhibit 4. In short,
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based on our experience, deregulation is not bringing any of

the perishable business back to the railroads, and it may

even have fallen off a little.

In addition, there is a distinctly negative effect of

rate making under deregulation. This is the considerable

difference which exists between the prices charged by the

Southern Pacific and Santa Fe from and to the same origin

destination combinations. In the case of Sunkist the obvious

result of these pricing discrepancies is that our packinghouses

fortunate enough to be located on the Santa Fe have enjoyed

more than their normal share of business. Approximately 33%

of our packinghouses are located on the Santa Fe; and these

packinghouses normally ship 32% to 34% If our citLua Lil

traffic year-in and year-out. However, since May 28 the Santa

Fe origin packinghouses have handled 46% of our rail traffic.

See Exhibit 5. We believe that this increase in share of

market is attributable largely to customer requests for fruit

loading on the Santa Fe. Railroad pricing appears to have

created a disturbing new competitive element in our industry,

with shippers finding that they are gaining or losing business

for reasons entirely apart from the quality, price, or availa-

bility of their produce. I might also mention the reactions
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that are beginning to occur with respect to these extreme

pricing differentials. Only last week, one of our large

packinghouses in the San Joaquin Valley opened discussions fir
with the Santa Fe concerning installation of a track.connection

so that they would no longer have to ship by Southern Pacific.

I recognize that antitrust laws prevent collective rate

making on exempt commodities. I am also aware that the

railroads want deregulation and exemption from antitrust laws,

and I am emphatically against that. The possibilities for

predatory pricing practices in such a situation are obvious.

What I am in favor of is true competition. Where a shipper

is served only by one railroad, i.e., the Southern Pacific--

there is not true competition.- The shi!Jper gets Ldil bervice

by the Southern Pacific or nothing. In those situations we

have the elements of a captive shipper and there must be some

protection offerred. Not everyone can build additional rail

tracks to reach another line. The expease would often be

prohibitive. The trade-off would be to allow other railroads

to use the tracks of the single carrier serving our packinghouse

or to give us regulatory protection.

11.4.

B. Scheduling, Service And Responsibility 

When the deregulation experiment vas begun, the railroads

in the West made a number of public pronouncements that they
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were going after the perishable business and bring a substantial

portion of it back to the railroads. Under regulation, railroad

service had deteriorated until it was virtually worthless and

yet the price for transportation continued to increase. We,

as well as other shippers, thought that under a deregulated

environment we would be able to arrive at flexible and fair

business arrangements through a process of good faith

negotiations on both sides. The railroads indicated that

they were anxious to recapture a substantial share of our

business, and as you can see from our volume available for

transportation, we certainly wanted the rails back in the

perishable business.

However, to date, fair, innovative nogotiation has not

happened. At the time deregulation tool: place, the carriers

had no plan for handling rail business in perishable trans-

portation. Even after a 30-day delay, ve were confronted

with ambiguous one-sided contracts which were presented

to us on a take it or leave it basis. Unfortunately the

effective date of deregulation coincided with the heaviest

part of the perishable shipping season and, with the emergency

fuel shortage, a strike of the independent truckers. If we

wanted to move our fruit, we needed raiL transportation and

so we were forced into accepting railroad contracts which
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did not and still do not meet our needs, and which created

distrust among shippers and receivers because of their legal

ramifications. As a result, when trucks became available 0

the business went back to the trucks even though the rail

carriers reduced their prices significantly.

M y Exhibit 4 shows that from November, 1977, through

July of 1978 rail service accounted for nearly 30% of inter-

state shipments. In a comparable period, November, 1978,

through July of 1979--including the first two months of

deregulation--rail shipments declined to 22.6%.

There is no enthusiasm now for rail service even though

the rates have declined, in some cases,. below the regulated

level last May The keys to this industry are still being

ignored by the railroads. After four months of deregulation,

there is still no responsibility for prompt delivery.

Loss and damage is another problem as pointed out previously.

We have revisea our loading techniques Ln recent years so we

can now load 100,000 pounds of citrus ii a single car.

About $50,000 may thus be tied up in on,3 carload of fruit.

Who has responsiblity if the fruit arrives damaged? Heretofore,

we have had the protection of common ca:rier liability

imposed by the Interstate Commerce Act which permitted us to

file claims against the originating or destination carriers

-11

*.
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and enforce the claims without the necessity of proving on

what line the damage occurred Moreover, we had the protection

of common carrier liability where our burden of proof was

reduced to simply proving the goods were delivered in good

condition and received in bad condition. None of these

things seem to apply now. At least the railroads have

attempted to deny all liability except for damage on their

own lines and then only when due to fire, derailment, mal-

functioning of the refrigerator unit or an act of negligence.

Thus, the railroads have attempted to absolve themselves of

responsibility to a greater extent than the exempt truckers.

It is pretty hard to convince any one tc, use rail service

under these corditions. We nave tried tell_ the railroads

that they must accept some responsibili%y for prompt delivery

and for loss ard damage; otherwise, their service is not

worth very much. Unfortunately, the raAroads have not

heard us yet.

C.  Joint Rates And Through Routes 

This problem seems to have been solved, at least

temporarily, by the railroad industry. Nearly all of our

shipments orig_nate on one railroad and terminate on another

line. Sometimes there are three or more, carriers involved
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in the routing and sometimes only two. But only in rare

instances does the shipment originate and terminate on the

same line. There was some concern at first that the carriers

would refuse to enter into any interchange agreements with

each other and that we would have to negotiate separate

contracts with each carrier involved in the routing. This

has not happened. In our experience the origin carrier

usually attempts to negotiate a complete rail service and

has undertaken to enter into agreements with its connections.

In some respects, however, we anticipate future problems.

In our business, it is sometimes necessary to ship fresh

fruit which has not yet been sold. This fruit is normally

placed on a car consigned to a destination such as Chicago

or North Platte, Nebraska, which are points where destination

changes can be conveniently made. Prior to arrival, if the

car is sold we will issue what is known as a diversion and

reconsignment order which will consign the car to the buyer's

terminal. Consequently, before deregulation, tariffs

provided for a certain number of diversion and reconsignment

orders which would be carried out regardless on whose line

the car was located. Now, the origin line will not take

responsibility for diversion and reconsignment when the car

•
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Is off its line. So far we have had no difficulties, but

this represents another uncertainty which, again, reduces

the desirability of rail transportation.

2. Effect On Intermodal Competition 

As pointed out above, intermodal competition has not

increased as a result of deregulation. Our experience shows

that some carriers have actually improved their service to

certain destinations in the East, particularly the Santa Fe

which is doing a generally good job of handling our shipments.

They are also charging less now than the regulated rate in

May. The Southern Pacific, while not performing as well as

the Santa Fe, las, nevertheless, improved its service from

some origins in the West to certain destinations in the

East. Howeverr service continues to deteriorate from origins

in Southern California and Arizona to the same destinations.

With reductions in price and improvement in service, we

would expect t:affic to move back to the rails. The fact

that this has not happened--except during the truck strike--

shows that something is lacking. The key is that there is

no confidence that the railroad service improvement will

continue and the railroads are unwilling to accept responsibility

0



270

• -12 -

for delays or for loss and damage. This is why I said at

the beginning of my statement that the requirements of

service and responsibility are so great in this industry

that, in some cases, price becomes secondary. In spite of

substantially higher prices on trucks, most of our business

continues to move by trucks.

3. Common Carrier Obligations 

This is an area which may be of great importance in the

future. Under deregulation, the rail carriers do not believe

they have any obligations to the public. We had one instance

where the Santa Fe refused to handle ar,11, shipments to

destinations iL-the Pacific Northwest. • The 3a5L- of our packing-

houses served solely by the Santa Fe suldenly found that they

could not reach their customers in such cities as Portland,

Seattle, Vancouver and Calgary by rail. Despite repeated

requests for nites and service to the Pacific Northwest, the

Santa Fe declined--claiming that such traffic was marginally

profitable and that under deregulation they were no longer

bound by any common carrier obligation to provide service to

any area. We ,ould find no record in the Ex 'Parte 346

proceeding indicating that the Commission had addressed that

specific point. It seems to us that the freedom of the railroad
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to abandon service at will--whether to a specific shipper or

receiver or to an entire geographical area--is a question that

must be debated and answered in a manner very soon or it too

will become a basis for continued economic hardship and

possible litigation in the years to come.

It seems to be generally conceded now that we are

entering a period of chronic fuel shortages. It also is

conceded that, at least for long-haul transportation, rail

service is about four times as energy efficient as motor

carrier service. If the rail carriers decide to shrink

their service area for perishables to only a few high density

movements, then our distribution system will be more heavily

dependent on motor carriers which are m2st vulnerable to

fuel shortages and rapid increases in fuel prices. This, of

course, is contrary to the purpose of deregulation which, as

we understood it at least, was designed to get more traffic

back on the railroads. Up until now, tais has not happened,

and we are left with an uneasy feeling that deregulation may

be an excuse for the railroads to eliminate some of their

traffic, cut their costs and maximize their profits. It may

also provide a basis for de facto abandpnment of facilities

and communities without any prescribed procedures simply by
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refusing to provide service or refusal to quote rates.

Certainly this was never intended by the Commission's order

in Ex Parte 346.

4. Criteria For Determining Exemption Status 

The Committee's last question related to what standards

ought to be applied in determining whether commodities qualified

for administrative exemption. This is a difficult issue. We

thought perishable commodities, which predominantly moved by

motor carrier, would be a logical class of commodities on which

to try deregulation because shippers had largely left the

railroads anyway. Now that deregulation has occurred, we

begin to recogLize that, aL least with i-_,itrus fruits, it would

be uneconomic to put the entire volume .nto motor carriers,

particularly tc the long-haul destinations east of the

Mississippi River.

Citrus is a little different from nost perishable

commodities in that it is capable of heavy loading, moves

regularly throughout the year, and moves long distances from

the West Coast to the East Coast. Most transportation

experts agree that heavy loading, non-seasonal, long-haul

traffic is peculiarly adaptable to rail transportation and is

9'
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able to take advantage of the inherent economies of rail

transportation. Based on their performance thus far, we

would hate to leave it up to the railroads to make a determination

of how much, if any, of our traffic they want to haul, where

they want to haul it, and at what price they are willing to haul

it. It must be remembered that this traffic is business on which

the railroads can and do make a substantial profit while still

underselling the motor carriers. To some extent, I believe

the same arguments hold true for such perishable commodities

as potatoes, onions, carrots and perhaps lettuce. This is

the kind of traffic which logically could be handled in

significant volume by the railroads and I have some question

whether such traffic should be completely deregulated.

Moreover, as pointed out before, areas or packinghouses

solely dependent on one carrier are deprived of competition

with other rail carriers and should be entitled to protection

by regulation which either would tend to curtail predatory

pricing practices or insure access to cther lines. There is

traffic in the perishable industry which is unable to take

advantage of the e6onomies inherent in rail transportation.

These include commodities which generally move short distances

to widely scattered destinations and ix. small volume. Such
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commodities are much more adaptable to motor carrier trans-

portation than to rail transportation. Moreover, there are

commodities which, by their very nature, are unable to load

heavily. Thus, they cannot take full advantage of the

equipment furnished. It is vely difficult for the railroad

industry to make money on such commodities and yet, under

certain circumstances, they may provide better utilization of

equipment and prevent an otherwise empty return.

Consequently, commodities which are light loading, or

short-haul commodities which move in small volume served by

two or more carriers, would seem more logical candidates for

exemption, administratively, than those commodities which

can and should be handled in rail service and are captive to

a single railmad.

To sum it up, we have been disappointed with the first

four months un,ler deregulation. We are aware of some

improvement of service but we do not attribute that benefit

solely to deregulation. We question whether deregulation will

prove beneficial in getting the railroads back into the

perishable business, but we do see how it could result in

discriminatory competitive practices which would be detrimental

to our food distribution system.
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EXHIBIT 1

SUNKIST GROWERS, INC.
INTERSTATE SHIPIIENTS OF FRESH CITRUS

BY TRUCK AND RAIL
-IN STANDARD CARBONS-

CARTONS
• SEASON BY RAIL %

CARTONS
BY TRUCK % TOTAL

1973-1974 21,970,500 53.0% 19,483,500 47.0% 41,454,000

1974-1975 21,202,500 44.0% 27,038,500 56.0% 48,241,000

1975-1976 18,616,000 42.1% 25,629,500 57.9% 44,245,500

1976-1977 19,050,000 42.2% 26,039,500 57.8% 45,089,500

1977-1978 11,082,000 29.8% 26,097,500 70.2% 37,179,500

1978-1979 YEAR-TO-DATE 5,615,500 22.6% 19,276,500 77.4% 24,892,000

TOTAL 97,536,500 40.5% 143,565,000 59.5% 241,101,500

NOTE 1: Sunkist seas:.n is from November-October.
fore November 1978-July 1979.

1978-1979 year-to-date figures are

SOURCE: SUNKIST GROIZ:RS, INC.
REPORTS NO. '212601 AND TR504

RS: 9/24/79

•
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EXHIBIT '2

SUNKIST GROWERS, INC.
TEN LARGEST RAIL MARKETS FOR

INTERSTATE SHIPMENTS OF FRESH CITRUS
NOVEMBER 1973-JULY 1979

MARKET
AREA

CARTONS
BY RAIL %

CARTONS
BY TRUCK % . TOTAL

New York 25,707,500 84.0% 4,897,000 16.0% 30,604,500

Montreal 15,036,500 96.7% 520,500 3.3% 15,557,000

Boston 12,026,000 87.2% 1,767,000 12.8% 13,793,000

TOronto 10,256,500 88.0% 1,403,000 12.0% 11,659,500

Philadelphia 6,935,000 70.3% 2,923,000 29.7% 9,858,000

Detroit 4,637,500 62.8% 2,747,500 37.2% 7,385,000

Chicago 4,312,000 50.4% 4,245,500 49.6% 8,557,500

Pittsburgh 3,085,000 60.3% 2,027,500 39.7% 5,112,.;00

Saint John 2,865,500 94.9% 153,000 5.1% 3,018,333

Hartford 2,204,500 75.3% 722,500 24.7% 2,927,)00

SOURCE: SUNKIST GROWERS, INC.
REPORTS NO. TR601 AND TR504

RS: 9/24/79
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EXHIBIT 3
COMPARISON CF TRANSPORTATION COSTS FOR SHIPMENTS
OF FRESH CITRUS TO NEW YORK UNDER DEREGULATION

a

- IN DOLLARS
(See Notes)

REGULATED RAIL RATE AS OF MAY 27, 1979:

SHIPMENT SOUTHERN
DATE PACIFIC INDEX

PER CARTON -

$1.78 PER CARTON = INDEX 100

TRUCK
SANTA
FE INDEX

May 29 $1.81 102 $1.78 100 $2.70

May 30 1.81 102 1.66 93 2.70

s June 4 1.81 102 1.68 94 2.70
June 6 1.90 107 1.68 94 2.80

June 9 1.99 112 1.68 94 2.80
June 12 2.08 117 1.70 96 2.90

June 15 2.17 122 1.74 98 3.00

June 19 2.26 127 1.94 109 3.10

June 21 2.35 132 1.94 109 3.40
June 22 2.44 137 1.95 110 3.60

June 23 2.44 137 1.99 112 3.60

June 26 2.53 142 2.03 114 3.70
June 27 2.62 147 2.11 119 3.80

July 3 2.62 147 2.19 123 3.80
July 5 2.35 132 2.19 123 3.40
July 7 2.17 122 2.19 123 3.00
July 10 2.17 122 2.09 117 2.80
July 13 2.17 122 2.09 117 3.00
July 18 2.26 127 2.09 117 3.00
July 20 2.35 132 2:09 117 3.00
July 21 2.26 127 2.09 117 3.00
July 24 2.17 122 2.01 113 3.00
July 26 2.26 127 1.64 92 3.00
July 27 2.26 127 1.60 90 3.00
July 28 2.17 122 1.54 87 3.00
July 31 2.08 117 1.52 85 3.00
August 1 1.99 112 1.52 85 3.00
August 2 1.90 107 1.52 85 3.00
August 6 1.81 102 1.52 85 2.70
August 7 1.81 102 1.44 81 2.70
August 15 1.72 97 1.44 81 2.70
August 21 1.81 102 1.1 4 81 2.70
August 29 1.81 102 1.46 82 2.70
Sept. 8 1.81 102 1.42 80 2.70
Sept. 11 1.90 107 1.42 80 2.70

NOTE 1: Regulated rail rate calculated by dividinc total cost per car including
refrigeration by 2532 cartons (TCFB 4106, Item 5135 and PPT-619, Item 25500).

NOTE 2: Southern Pacific cost per carton calculated from a Group 6 origin and is
obtained by dividing cost per car by 2532 cartons, including refrigeration.

NOTE 3: Santa Fe cost per carton calculated for a 48' rail car containing 2532

Ir cartons and includes refrigeration.

SOURCE: SUNKIST GROWERS, INC.
SHIPMENT RECORDS

• RS: 9/12/79
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EXHIBIT 4
SUNKIST GROWERS, INC.

INTERSTATE SHIPMENTS OF FRESH CITRUS BY RAIL
-IN STANDARD CARTONS-

NCNEMBER 1978-JULY 1979 NOVEMBER 1977-JULY 1978
RAIL
CARTONS % RAIL

RAIL
CARTONS % RAIL

Atlanta 6,000 0.6% 0 0.0%
Boston 787,000 65.4% 1,164,500 74.3%
Buffalo 50,000 26.8% 111,000 39.7%
calgary 54,000 6.4% 77,000 8.5%
Chicago 197,000 22.0% 262,500 27.2
Cincinnati 30,000 5.6% 75,000 10.5%
Cleveland 29,000 5.6% 52,000 7.8%
nallas 23,000 2.1% 10,000 0.9%
Denver 44,000 4.3% 20,000 2.0%
Des Moines 36,000 4.2% 19,000 1.8%
Detroit 164,000 35.0% 289,000 43.3%
Grand Rapids 24,000 6.5% 37,000 8.7%
Hartford 113,000 30.2% 202,000 59.1%
Houston 0 0.0% 0 0.0%
Indianapolis 1,000 0.3% 13,000 3.3%
Fansas City 13,000 2.3% 0 0.0%
Memphis 0 0.0% 2,000 0.2%
Milwaukee 42,000 9.6% 42,000 8.5%
Minneapolis 64,000 7.1% 46,000 4.2%
Montreal 1,403,00 83.3% 2,118,000 97.7%
Nev Orleans 0 0.0% 0 0.0%
New York 1,213,500 52.5% 1,796,500 63.6%
Oklahoma City 0 0.0% 0 0.0%
Philadelphia 305,000 36.7% 462,000 43.3%
Pittsburgh 185,000 35.9% 253,000 38.8%
Portland 20,000 2.6% 0 0.0%
Saint John 122,000 64.6% 352,000 97.8%
Salt Lake City 3,000 0.3% 0 0.0%
Seattle 8,000 0.8% 4,000 0.3%
St. Louis 10,000 2.0% 18,000 2.6%
Tbronto 606,000 61.9% 1,362,500 87.3%
Vancouver 19,000 2.2% 44,000 4.8%
Washington, D.C. 13,000 3.4% 42,000 8.7%
Winnipeg 31,000 11.8% 49,000 13.7%

TOTAL 5,615,500 22.6% 8,923,000 29.7%

TOTAL INTERSTATE 19,276,500 77.4% 21,077,500 70.3%
CARTONS BY TRUCK

AnAL SHIPMENTS 24,892,000 30,000,500

SOURCE: SUNKIST GROWERS, INC.
REPORT NO. TB 504

RS: 9/14/79
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EXHIBIT 5

NUMBER OF SUNKIST FRESH CITRUS
RAIL SHIPMENTS SINCE DEREGULATION

•

& ORIGIN CARRIER SHARE OF MARKET

ORIGIN CARRIER
TOTALSP AT&SF

May 28 - May 31 10 12 22

June 137 98 235

July 148 112 260

August 119 123 242

September 1 - September 8 22 26 48

TOTAL 436 371' 807

54.0% 46.0%

SOURCE: SUNKIST GRa4ERS, INC.
STATEMENT O. 1

RS: 9/13/79

a

STATEMENT OF MICHAEL LEVIN

Mr. LEVIN. I would like to express that my experience with
deregulation has been very similar to Mr. Stern's. I represent
basically the vegetable industry in California. I have experience
dealing with other railroads than he does, and the same railroads,
and the fact of abandonment of traffic is a fact, and I would
basically like to confirm his statement.
Senator JEPSEN. Would you just state your full name and from

whence you come, for the record, and then take off.

Senator JEPSEN [presiding]. Thank you. And Chairman O'Neal, as
I understand it, you will rejoin the group now?
Mr. O'NEAL. Yes, sir, I would be happy to do so.
Senator JEPSEN. Mr. Springrose—
Mr. O'NEAL. There is one more witness, I guess, that hasn't been

heard from.
Senator JEPSEN. I have been advised, and is this correct, Mr.

Levin, that you do not have a prepared statement but you do plan
to participate in the questions?
Mr. LEVIN. I don't have a prepared statement. I was asked to be

a witness at a very late date.

59-551 0 - 80 - 19
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Mr. LEVIN. I am Michael Levin. I am vice president for transpor-
tation for the Western Growers Association. The Western Growers
Association is a nonprofit trade association. We represent 850 or so
growers, shippers and packers of fresh produce in California and
Arizona. Our members, in the aggregate, produce roughly 80 per-
cent of the fresh vegetables grown in that State, which would be
approximately 40 percent of those consumed in this country.
Senator JEPSEN. Mr. Springrose presented a highly interesting

and challenging approach to deregulation of the rail industry. In
substance, he proposes to achieve deregulation largely through the
wide use of contracts providing substantive benefits for both rail-
roads and shippers. Those shippers who enter into contracts with
the railroads would be considered captive; their rate and service
requirements would be reflected in contract provisions voluntarily
reached without ICC intervention. Those shippers who do not enter
into contracts would be considered noncaptive with adequately
competitive alternative modes of transportation available to them.
Under these conditions we were told we need to be far less con-
cerned about revising the market dominance test criteria. In effect,
the proposal says let market forces come to bear through the
instrument of contracts to shake out most deregulation problems.

I am very interested in getting a response to this proposal from
other witnesses, both in terms of what they like and what they
don't like about it.
I would like to begin with Chairman O'Neal.
Mr. O'NEAL. Well, I can give you some reaction. I have not really

had a chance to look at the proposal or really think it through.
I would have one question in my mind would there be access to

these contracts by various shippers, and would they be available to
any shipper on the same terms, or how would you deal with that
kind of a problem.
We have, as you know, and I mentioned in the statement earlier,

the Commission has opened up contract rates for the railroads and
I think made it fairly clear that contracts are acceptable, but there
have been some questions that have come up. One of them is access
to contracts by shippers that may not be large enough to attract
the attention of the railroads. Indeed, this has been one of the
complaints that we have heard from many small shippers who
have discussed the subject with us.
Another problem, and I am not sure how this would bear upon it,

is the problem or the potential proble-n of equipment availability
to different shippers. If they are not under contract, what will be
the effect of freight car shortages on those shippers in that posi-
tion.
But I think it is an interesting idea and one that I would like to

think about a little bit more.
I would like to hear some comments from the other panelists

here as to what sort of problems they see.
Senator JEPSEN. That is arranged for.
I would like, if we could though, so we could focus in kind of,

maybe examine a little more in detail one thing at a time. If I may
feed back what I heard you say essentially in the summary is what
about the small country elevators, maybe, or the small shippers
whose volume and so on is going to be such that they are not all

c.
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that attractive maybe, to enter into a big contract, the same argu-
ments you hear when people have concern about deregulation and
that is service to everybody?
Would you want to comment on his comment?
Mr. SPRINGROSE. Well, it seems to me Chairman O'Neal voiced

three questions, if I perceived all of them correctly, and the small
shipper issue is an issue, and I think provides the most valid
reason for preserving the antipreference and prejudice and discrim-
ination portions of the present statute. I would visualize contracted
railroad service as separate from the common carrier obligation by
statute that we know today, and the information source would be
public, and in fact, this is not in our paper, but in addressing the
question that Chairman O'Neal posed, others have posed that as
well, I would advocate that with today's communication and com-
puter networks, the Interstate Commerce Commission in this pro-
posal be given the responsibility to select the appropriate data—
and I agree with DuPont that there are some facets to contracts
that really have no bearing on the transportation characteristics
and ought to remain between the two contracting parties and not
available for public review. That may be more important in the
chemical business than it is in the grain business.
However, with the Commission having the responsibility to moni-

tor contracts and disseminate information, I believe that captive
shippers or small shippers or any other kind of shipper or brokers
or whoever could subscribe to the service from the Interstate Com-
merce Commission on those contracts that are important to them,
and have an ongoing information source that would feed informa-
tion back to them that would be germane to their business, and
with the protection against preference and prejudice, they would be
entitled to the same sets of circumstances in contracts that have
been put into place so long as their shipping characteristics were
the same. I believe a system of working out that kind of protection
can be devised, and I would advocate that it be included in the
legitimatizing of contract ratemaking by a railroad.
Senator JEPSEN. John Norton, do you--
Mr. NORTON. I think that you can tell from our statement we are

strong endorsers of the notion of contract rates, and so I can
subscribe to very much of what is suggested by Mr. Springrose. I
come to a different point, however, when it comes to the question
of whether the railroads will always have an incentive to enter
into contracts.
To get back to the captive shipper situation, where that is actual-

ly true, the railroads may not have an incentive to do other than
just simply endorse the status quo and call it a contract or, as has
been suggested in other testimony, to present a take-it-or-leave-it
contract. This is not the meaning that I suggest be given to con-
tract negotiations, and I believe it rests on the lack of rail-to-rail
competition which I spoke of in my testimony.
I would like to give an example of the limited access which a

shipper has to the rail network. This network is presented to the
public as though it is available openly, and that the shipper has
the availability to route his traffic any way he wants. Those of us
who are engaged in that process understand the economic blockade
that is thrown up when you try to exercise that privilege.
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The example I have is metallic sodium shipped from our plant
near Memphis, Tenn., to Laredo, Tex., destined for export to
Mexico. Shipments originate on the Illinois Central Gulf Railroad.
An expeditious and short route for this traffic would be to inter-
change rail cars at Memphis with the Southern Pacific—Missouri
Pacific would be an alternative. This is the most direct route to
Laredo and the distance is about 924 miles. The variable cost for
the move using form A averages, is about $1.32 per hundred
pounds of product. However, the Illinois Central Gulf Railroad is
not interested in interchanging the traffic at Memphis, the nearby
point. In order to increase its revenue, which is based partly on the
distance it moves the cars, the ICG insists that the sodium cars go
down to New Orleans. If you can visualize on a map, this route
goes due south before it starts the trek down to the southwest. This
adds about 300 miles to the trip, adds cost to the trip, and you
might suspect that the rate for the present route is therefore
higher. But this is not so.
The present rate, for the route over New Orleans, is $2.79 per

hundredweight. This measures 161 percent of the variable cost over
this route. We are not upset at this rate. It is a reasonable, and we
are suggesting there is a rate problem. However, we are suggesting
that the ICG railroad has erected an economic blockade against the
shorter route by refusing to provide us a reasonable joint rate
when cars are interchanged at Memphis. If we were to simply
route cars that way, over Memphis, we would have to pay a combi-
nation of rates, including a very high charge to move the few miles
to Memphis. The resulting total charge would be 41 percent higher
than the charge we now pay over New Orleans. Although the rail
system costs are lower over Memphis, their price to us would be
higher, and equivalent to 300 percent of variable costs, not 161
percent.
To summarize, I see ICG's refusal to interchange their cars at

Memphis at a reasonable rate as an effective blockade against our
use of the full competitive network of the rail system that exists.
Now, I contend that if we went to the ICG Railroad, requesting a

contract for this move to Laredo, they could simply stand pat on
the status quo. Only if shippers have access to a wider scope of rail
transportation will they have the leverage to persuade the carriers
to enter into realistic contracts.
Mr. O'NEAL. I would like to comment on that. I think earlier the

question was raised, well, why have we only had since the Commis-
sion allowed the railroads to enter into contract rates last Novem-
ber, why have we only had two contracts entered into by the
railroads, and I think—now, in looking around, there are a lot of
issues that come up, but listening to this testimony and thinking
about this a little at other times, it seems to me what we are
lacking here basically is some incentive for the railroads to enter
into contracts. Now, if the railroad can obtain the rate increase
that they want without having to change their service require-
ments, without having to meet service demands of the shipper,
then there is no real incentive for them to enter into a contract.
I think the thought of more competition for the railroads is a

good one, but I don't know that it applies or that you can make it
apply in every situation because it is just not possible.

..

*
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One other thing that I feel is important here is for the Govern-
ment, the Interstate Commerce Commission, perhaps some legisla-
tion would be necessary, to force the railroads away from such
total reliance on general increases and try to force them to look
more and more at individual rate adjustments, and hopefully use
the contract approach as one way to make those adjustments, get
concurrence from the shipper by promising better service over a
longer period of time.

I really think that is one of the key things here.
I want to mention Mr. Springrose's response to my question

about how contracts are made available to small shippers, I
wonder—it sounds like what he is suggesting is that the contract
provisions would be made available to all comers at the Commis-
sion and that in effect you would have a rate set by contract and
made available to other shippers without the need for entering into
a contract, and I wonder if that approach, if I read it accurately, if
that provides a disincentive of any kind to railroads to enter into
contracts in the first instance.
Now, I don't—I think these are difficult issues. I am just wonder-

ing about that.
Senator JEPSEN. I am going to have to ask that we stand at ease

for about 5 minutes. I am going to have to go vote, so if we could do
that just for 5 minutes, we will be right back.
And in the meantime, I would like to start out, Mr. Norton, I

would like to ask you why you think the ICG won't do this.
Mr. NORTON. Why they wouldn't?
Senator JEPSEN. In other words, what do you believe will be the

reason they won't do what seems to be reasonable, to cut down the
300 miles and make this change at Memphis?
Mr. NORTON. Well, the ICG is willing to interchange the car at

Memphis, but only at charges that are exorbitant to us. This in-
crease is so great that this route is not a viable option.
Senator JEPSEN. Well, are the charges they are making—I have

got to go vote. This is interesting—the charges they are making, do
you believe that is to—when you say they are exorbitant, are they
unreal, or does it cost them that much to do it or what is it?
Mr. NORTON. It is a rather complicated issue. I think I would like

to address that when you return.
Senator JEPSEN. OK.
[Brief recess.]
Senator JEPSEN. I hope to have time to spend on this, because it

seems to be a railroad day here. We have on the floor of the Senate
a debate now on the order of a motion involving the Milwaukee
Railroad.
I believe we left off, Mr. Norton, where we were talking about

whether you felt that the rates at this point of changing and
utilizing the most direct route, but the change in the cost of that
was realistic, or what the real reasons were.
Mr. NORTON. Let me describe the background of this first. That

is that under section 10705, the Commission is not empowered to
require a railroad to establish a joint rate and through route
utilizing less than it "long haul" unless there are certain rather
rigorous conditions met. Therefore, the Illinois Central Gulf Rail-
road in this case can insist that the traffic not be turned over at a
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place we direct but a place they direct, that is, New Orleans. If we
were to insist that the ICG turn the traffic over in Memphis and
utilize a much more direct route, a less costly route, and a faster
route, using the Southern Pacific from Memphis to Laredo, the ICG
could simply say it refuses to make a joint rate over that route.
They would probably charge us a class rate to Memphis, and that,
in combination with the rate from Memphis to Laredo, would add
up to 40 percent higher than the rate we now have. Therefore we
are economically blockaded from using the more efficient, more
direct rail route.
Senator JEPSEN. All right, if it costs more, and you are economi-

cally blockaded, then trying to follow this thing through—and I
don't want to take all the time here, but I am very interested in
this point—who profits? Who stands to profit by this, or who stands
to gain? Why the objection to this?
Mr. NORTON. Well, we are a loser. I can identify us as one of the

losers.
Senator JEPSEN. You are the loser.
Mr. NORTON. In that we cannot avail ourselves of the more

direct, lower cost, quicker route. Also since we furnish the rail cars
we are being disadvantaged by not having a route open to us that
requires fewer cars because of faster service.
We would not object to the establishment of a reasonable joint

rate over the new route, even a rate providing the ICG with the
same level of profit. Under existing law there is no incentive on
their part to enter into these negotiations.
Senator JEPSEN. Well, what is the history, then? Somebody has

got to—in other words, if it doesn't make sense, somebody has to—
how does this come about?
Mr. NORTON. I am not sure who wrote section 10705 in its pres-

ent form, but it is clear that its thrust is to give a preference, and
that word is used, to the railroads for maximizing their haul in any
route. In other words, if a complaint is filed under that section,
under which I would want to have this other route established, the
Commission would actually have to lean in favor of the railroad
because that section contains the admonishment that the Commis-
sion must find preference for the railroad in its long haul.
Senator JEPSEN. So that we don't get ICG as--
Mr. NORTON. All right.
Senator JEPSEN. Forget about ICG, let's call it anything else--
Mr. NORTON. That's just an example.
Senator JEPSEN. Let's reverse the thing. Let's say that it was

another line in the same situation. Would they take and do the
same thing historically, and as a pattern, as ICG?
Mr. NORTON. Historically they have. I have a whole sheet of

examples that I could draw from, but those that are happening
now come somewhat out of the consolidations. We used to have
many various alternative routes, competitive routes in the North-
east, and now in many cases we only have one.
Senator JEPSEN. So there is a combination of rule and/or legisla-

tion that provides and makes this possible, and they are going to
take advantage of it, and they do.
Mr. O'NEAL. What is happening here is that the railroad has the

opportunity for a longer haul. They are going to take that opportu-
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nity; it is in their own economic interest, they feel, to take advan-
tage of the long haul, so they don't interline for what would be a
shorter haul and a loss of revenue to them. That is why the
railroad does it this way. Historically, railroads have certainly
avoided short-hauling themselves, and the Commission's under-
standing of the act is that that is preserved by the act.
Senator JEPSEN. OK. I am going to turn this—I kind of filled in.

It has been very interesting. I intend to take some more notes. I
would like to pursue this in detail.
Mr. Florio.
Mr FLORIO. Did Mr. Springrose want to add something?
Mr. SPRINGROSE. If I may, Mr. Florio, before the recess a couple

of questions that were raised about the contract rate proposal that
we submitted to the committee and that I would like to deal with
directly.

First of all, we don't offer this proposal as a panacea and suggest
that it is an either/or proposition. We can recognize many circum-
stances where it might not be an effective remedy for some ship-
pers and some carriers. That is why we maintain in the proposal
the fallback position to those shippers who don't see contract rate-
making as a viable alternative, a fallback position to the common
carrier obligations that are in effect today.
Now, John here is saying that even those have some shortcom-

ings in his discussion about routing out of his facility in Tennessee.
The other is the smaller shipper versus large shipper question
raised frequently, more frequently than I think is justified. Howev-
er, the equipment allocation is a justifiable concern between not
small versus large, but contract carriers versus those—or contract
shipper versus those who elect to remain with the common carrier
obligation or elect to remain with the present law. We have in our
statement treated that. We recommend a bold approach as an
incentive to stimulate interest in contract railroad service. At the
same time, we aren't locked in concrete in that regard and recog-
nize that that particular issue may require some phasein program.
The reason, in my judgment, the major reason, at least from my

own personal experience, that the Commission's encouragement for
the use of contract rates has not flourished has been the overriding
circumstance in the present law which maintains the Commission's
authority over directed car service orders and it presents a threat
to two parties negotiating a contract in good faith of a third party
intrusion beyond either of their control, which third party is moti-
vated by circumstances that may be entirely unrelated to the spe-
cifics in that contract, or indeed, even to the types of commodities
shipped under the terms of that contract.
Mr. FLORIO. Mr. Springrose, shouldn't the movement and greater

emphasis on contracts be a means of resolving or at least contribut-
ing to the resolution of the equipment allocation question? The
contracts can be used for financing, and to assist the railroads in
obtaining more equipment. The negotiations for the contract can
have as one of the variables the ability of the shipper himself to
provide equipment. Hopefully some of the bigger shippers will now
say perhaps we can get the assurance of some service. We would be
inclined to obtain equipment ourselves and assist ourselves in nego-
tiating lower rates.
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The incentives to contract should contribute to the reducing of
the problem of equipment allocation, shouldn't it?
Mr. SPRINGROSE. Yes, I agree wholeheartedly, and I think the

only negative count on everything you said has been that for the
very short term, the question of equipment allocation, and particu-
larly today in the times of the freight car shortage that we are now
experiencing, the question of allocation for the very short term
cannot be accommodated by the thesis that you have just de-
scribed.
But other than that, I think long term, and I would think of

fairly medium term, we would begin to see those kinds of results
because railroads and shipper alike could plan on business and
have an opportunity to impose forward thinking that they have
never had available to them before, and I think that would be—
Mr. FLORIO. Though it may be beneficial to the large shipper,

because the large shipper almost by definition is going to have
larger contracts that can be used to finance more equipment or
will have more capital available to buy equipment, isn't it going to
provide the large shipper with a competitive advantage with regard
to equipment allocation as contrasted with the smaller shipper?
Forgetting about the common carrier obligation, the large shipper
is going to be in a better position in the long term because more
equipment will be available to him, than to the smaller shipper.
Doesn't that accelerate the concerns that we have as to contract
rate authority not being equal to the shippers. The administration
holds out contract authority as the answer to the captive shipper
but that doesn't distinguish between shippers and shippers. Cer-
tainly the bigger shipper has more security. Even the bigger cap-
tive shipper has more security from contracts than does the small-
er shipper.
Could I ask Mr. O'Neal to respond to my concerns about putting

as much emphasis on contract rates as the DOT proposal does as
the answer to the captive shipper proposal.
Mr. Springrose, feel free to comment as well.
Mr. SPRINGROSE. All right. I recognize that as a fear, and I also

think in many respects it is a speculation that could very well in
time be found to be unjustified, and I base that conclusion on the
experience that we have had with unit trains, for the movement of
grain for export, and of course, in the development of unit trains,
the very same arguments were presented in that case before the
Interstate Commerce Commission. The result of that history of
something like 11 years now since the first rented train began to
operate, has been that there has been two adjustments made in
agricultural distribution—and that is really all I can speak to in
this regard. One of them has been that shippers who were not
participating in the export market historically before unit trains
began to operate because the single car rates were so high they
couldn't be competitive, and their grains were going in the domes-
tic channels, they began, some of them who couldn't adjust to unit
train loading, began to move to unit train loading facilities by
truck. They were excluded from loading unit trains. Nevertheless,
they were still participating in what amounted to a new market
demand that was brought into their production territory.
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The second thing that happened was that there were other ship-
pers who were in a position financially and otherwise so as to be
able to adjust their facilities to load unit trains, and therefore
became active unit train loading shippers in the overall distribu-
tion of grain for exports.
Now, I don't believe we should automatically acquiesce to the

fears that were addressed without considering that the adjustments
that can be made, many of which very likely will be made, ought to
be given an opportunity to adjust.
Mr. O'NEAL. Well, I think there are many opportunities for

railroads and shippers in contrasts between the two parties.
I think we have got to recognize, though, it is probably not going

to be a panacea. We are beginning now at the Commission to
receive indications of great concern by many small shippers about
contract rates and how they will be effected.
One example that is outside of the grain area, another that is

not represented here but which I have had occasion recently to
talk to the individuals, involves small lumber wholesalers in
Oregon, well, actually nationally, but they happen to be headquar-
tered, the association president is in Oregon. They have a great
concern because the giants of the industry—in that case, Weyer-
haeuser is the largest group and much larger than any of the other
shippers—obviously can pretty much determine well ahead of time
its needs, what the market is at specific points, how much it can
generate at its own origin points, and can enter into a pretty tight
contract based on those volumes. They have not done so yet. There
is great concern among the smaller wholesalers that if that does
happen, they are at a tremendous disadvantage because they will
not be able to take advantage of better service which they think
might flow from these contracts, or certainty in the rates or cer-
tainty in the availability of equipment. So they can see themselves
in a real disadvantage in the market.
Mr. FLORIO. Mr. Chairman, isn't that just a part of the business

process, that some shippers will plan better and anticipate market
conditions and contract appropriately and some shippers won't
plan as well as others? Is it our responsibility to be building into a
system protection against inappropriate planning?
Mr. O'NEAL. First, I am not saying we should build it in. I am

saying this is a problem, the world as they are perceiving it. And I
have asked them, why can't you form shipper associations, gather
together your resources and take advantage of large volume move-
ment. They have some fear of the antitrust laws in that area. They
also have a concern that the railroads will not recognize them as
large enough, at least individually, to contract with. But they just
don't attract the attention of the railroads as would a Weyer-
haeuser or somebody of that size.
Some of it is fear of the unknown. I am not sure it would work

out as they suggest, and perhaps the suggestion that Mr. Spring-
rose has made about contracts would take care of much of their
concern. I am not sure. I think there is a great deal of uncertainty
here, and it is awfully hard to tell exactly what would happen.
But contract rates can be anticompetitive to the extent they

freeze out shippers who for some reason can't take advantage of
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better service that might flow or better rates that might flow from
these contracts.
I want to say something about unit trains. Unit trains have been

a real boon to the grain industry, but I don't think that the
comments made by Mr. Springrose should be interpreted as sug-
gesting that unit trains have answered all the problems of the
movement of grain, or that even most of the grain moves by unit
trains. In fact, I think the railroads for the most part that are in
that business dedicated something less than 25 percent of their
cars to the movement in unit trains. So the rest of the traffic is
single-car traffic, or multiple-car traffic, something short of unit
trains.
Mr. SPRINGROSE. I need to clarify that because I didn't mean to

imply that unit trains was a panacea either, and as a matter of
fact, as I evaluate my responsibility to my employee I can see far
more single-car contracts being negotiated and placed into effect
which under the antipreference and prejudice provisions, which I
would encourage be placed against contracts could be utilized by
other smaller shippers who can load a single car.
Mr. FLORIO. Mr. Norton, did you want to make a comment?
Mr. NORTON. Thank you.
It is always easier to focus on negatives. They are easier to see

than positives. But I am sorry that I didn't emphasize as much as I
think the chairman has emphasized, the possibility that contracts,
bankable securities in essence, can be used to alleviate many of the
equipment problems railroads have.
I mentioned in my oral testimony that we have considerable

experience in contracts, and that about one-third or more of our
tonnage is moved under contracts with marine and pipeline carri-
ers. I brought an example contract, primarily to show and to
explain the complexity of our contracts, which go to all sorts of
conditions. This is one of the problems in arriving at contracts for
chemical commodities. We wish to include identification of such
things as equipment and safety considerations. However, I am also
illustrating a bankable contract which is worth a good deal of
money. The example I am showing was used by the carrier to
obtain a bank loan in order to obtain the equipment he needed to
perform under the contract.
Now, if that same process follows in the railroads, and it certain-

ly is logical that it would, it seems to me that contracts will enable
the rail carriers to obtain money for additional rail cars. Alterna-
tively, if the shipper has better credit and pays lower interest
rates, the shipper may find it advantageous to supply the rail
equipment. Contracts will help flow into the rail system more
equipment than the railroads can now obtain by themselves. This
should free up equipment for use by others who don't desire to
enter into contracts.

I believe that the rail system is probably the largest industry
which has to evaluate its workload day by day. The workload is
actually known only after the days shipments are tendered prob-
ably 99 percent of the time. Contracts will improve on this plan-
ning process because the traffic covered by contracts can be pre-
planned by the railroad, probably using fewer resources than nor-
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mally required, thereby releasing equipment for use by others. I
think this is a key and probably understated benefit of contracts.

Also, I would expect that the contracts would result in new
services. We do not have sufficient communication—I'll speak for
our company—between ourselves and the people who operate
trains. They are being operated to meet certain railroad objectives.
These objectives are not necessarily the same objectives that we
have. Through contract language we can communicate what our
objectives are. This process is underway in the negotiations we are
now conducting with railroads, and I can see that there will be new
services established, services which better meet both our objectives.
We are not talking about chemicals in trainload quantities. We are
talking about smoothing out certain runthrough services, parts of
trains. When these improved services are established for contrac-
tors such as ourselves, the railroads will be eager to fill these
trains with traffic from others. This is how I believe contracts will
help the so-called little shipper, another understated benefit that
will derive from greater freedom to enter into contracts.
Senator MCGOVERN [presiding]. I might just say for the interest

of my colleagues and also the panelists and others in the hearing
room that the Senate is now debating what to do with the Milwau-
kee crisis. Senator Magnuson went to the floor earlier today with a
proposal that he was going to offer on an appropriation bill, that
would have required the Milwaukee to continue operating the
entire system until the first of May with Government loan assist-
ance. After some discussion on the floor, a compromise was worked
out. Some of us pointed out that the difficulty with that approach
is that it would probably be challenged by the creditors of Milwau-
kee in the courts on the grounds that the money tied up would
further jeopardize the financial integrity of the road.
In any event, apparently a compromise is going to be worked out

in the Senate to extend the effective embargo date from November
1, as ordered by Judge McMillan, to November 30, and with some
Government assistance during that 30 day period.
We also got an agreement out of Chairman Cannon of the Senate

Commerce Committee that he would report out in the next 2 or 3
weeks a bill that Congressman Florio and I have introduced that
comes at the problem from a different point of view. It permits the
reorganization to go forward and the embargoed lines to proceed as
ordered by the court, but it would then provide long term, low-
interest loans to other rail companies or to groups of shippers who
are interested in taking over segments of the line that would not
be preserved in the main core, and we got public assurance that
that legislation would be reported out for floor action before Con-
gress adjourns this year.

I just wanted to direct a question to Mr. Levin and Mr. Stern. It
is my understanding they haven't had a chance yet to reply to the
matter that is under discussion, but because of the special arrange-
ments under fresh fruits and vegetables, I am wondering how you
gentlemen react to the general line of reasoning that Mr. Spring-
rose was developing with regard to contract agreements as the best
hope of achieving an effective and equitable deregulation of the
rail industry?
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Mr. LEVIN. I think a great deal of it will depend upon the desire
of the carriers to carry the traffic to begin with, and the level of
profitability that that traffic as demonstrated to the carrier in the
past.
I have had the experience of dealing with the Western Pacific

Railroad this year in attempting to secure transportation for a
number of melon shippers in the upper San Joaquin Valley. It was
one of the most distressing experiences a shipper dependent upon
transportation could experience. I was told, we do not want your
traffic. The shippers, cumulatively over the course of the 2-month
season, ship approximately 170 carloads of honeydews to Florida.
When I was told that they did not want our traffic, I requested
them and the Southern Pacific separately to agree to a switching
arrangement whereby the Southern Pacific Transportation Co.
would come in and serve our customers so that they would not
suffer that loss of service. I was then told that was impossible, that
they would not discuss it with the Southern Pacific because they
were afraid of antitrust violations.
In desperation, we contacted as many people as we could to apply

pressure to the Western Pacific—and this, I might add, was also
going on during the time of the truck strike, these negotiations
were taking place during the truck strike. Eventually, the Western
Pacific did institute a rate. The rate was somewhere in the neigh-
borhood of 50 percent above what the regulated rate had been. It
offered no through means that we could use their services.
They later did reduce the rate after more pressure was exerted,

but in my opinion, for a contract to be meaningful, it requires an
open dialog between both parties. In attempting to negotiate a
contract with Southern Pacific—and this is a very unique contract.
The contract we have with the Southern Pacific is an attempt to
take all of the tariffs under which our merchandise had previously
moved and to put them into somewhat of a workable agreement. So
it is unique and must be viewed in that sense.
Our members were submitted a document with a cover letter

that said you must sign this document. That was the first commu-
nication we had had from them. We then petitioned for a stay of
the effective date of deregulation, which the Southern Pacific ob-
jected to, stating that they were ready to go, when in fact not one
member in my organization would have been able to ship under
the terms and conditions that they had proposed. Their major
attempt in that was to completely remove themselves from all
common carrier liability. We were later able to negotiate, again in
an 11th hour negotiation, a contract which both parties agreed
would be an interim contract and which will be further negotiated.
Again it boils down to a desire must be necessary on the part of

the railroad to serve the industry, and the historic attitude that I
have observed of the railroad industry where traffic is either mar-
ginally profitable or nonprofitable, the desire is not there to con-
vert that to a profitable situation but rather to abandon it in favor
of other traffic which at that time was demonstrating a higher
level of profitability.
Because of the service that we have received from the railroads

over the past 15 years, which has caused their percentage of our
traffic to drop from 75 percent of our total percentage to some-

o.
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where under 10, service is a very, very major portion of our prob-
lem with the railroads. It is a very, very interesting and profoundly
miserable state of affairs to have them first say, give us the ton-
nage and we will give you the service. It cannot work like that
when you are marketing a product that will spoil in transit.
So our experience has been very poor to date. But again, I think

it must be considered in the context that we are working in a
totally different atmosphere. We cannot at this time commit the
amount of traffic that would make it truly desirable for the rail-
roads to enter into a service-oriented contract with us, although I
believe that it could be done if there was a greater desire on the
part of the railroads to do that.
We further have had problems in the disparity between the

various railroads serving basically the same points and serving
competitors which is very marked. As an example, I have carrot
shippers located in Bakersfield and along the coastal regions of
California. Current rates for a Santa Fe shipper in Bakersfield to
ship a carload of carrots to New York is $4,300. The shipper located
directly across the street from them on the Southern Pacific track
is now $4,608. The shipper located in the Santa Maria coastal
region shipping carrots is over $4,700. Needless to say, that price
will come directly out of the farmer's pocket.
So there are a great many problems which are very difficult to

work out.
Mr. FLORIO. Isn't that an opportunity as well as a problem?

Having the opportunity to, contract on a long term basis, particu-
larly when there are alternative modes of transportation, provides
the shipper with the opportunity to play one mode against the
other.
Don't you see that as a potential opportunity?
Mr. LEVIN. There is no benefit to that when you are dealing with

someone who does not want your traffic to begin with.
Mr. FLORIO. In all three instances that you just gave?
Mr. LEVIN. I believe that the Santa Fe aggressively wants our

business, and they have priced themselves in such a way that they
will get it. I believe that the Southern Pacific, in limited circum-
stances, in very limited circumstances, desperately wants our busi-
ness, and they have priced themselves accordingly when the condi-
tions were such that it was beneficial to them to do so. It has
certainly not proved to be of benefit to any shipper in my organiza-
tion with whom I have spoken, and I am in great contact with
many of them.
The real problem the perishable industry has had with railroads

is not one of price; it is one of service. The independent owner-
operators give us very fast, consistent service to our markets. Our
markets are tied directly to a shelf life problem. We only have so
long, we'll say an average of 10 to 12 to 15 days, in which to
distribute to market and have our products consumed. Otherwise
they spoil, they deteriorate and they are of no value.

Currently, if I ship a head of lettuce from the Santa Maria
Valley or the Oxnard area to New York City, the transport time
routing by the Southern Pacific cotton belt to St. Louis and on to
New York will run anywhere from 12 to 16 days, and the railroads
obviously will not pay for the deterioration of the product because
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they have no schedules that apply via that route. However, there is
no alternative form for me to use.
The shippers in the Salinas Valley who are in competition with

our shippers have the benefit of the lower rate and a consistent
sixth morning delivery to the market because that Salinas Valley
shipment is the traffic that is attractive to the railroads, and they
have done a very commendable job in that area. But it is the
southern half of the State of California and the State of Arizona
that are suffering greatly because of it.
Senator MCGOVERN. Mr. Stern, did you have anything to add?
Mr. STERN. I think Mr. Levin covered many of our problem areas

very well. I want to add a couple of things.
First of all, with respect to contracts, we in Sunkist are members

of a shippers association located in Chicago involving piggyback
service. We are currently in the process of negotiating an annual
volume contract rate with the Santa Fe Railroad, and that process
has been going on for approximately a year now.

I will say that at the start it was a very difficult process because
it was very clear that the railroad personnel had very little idea of
the mutual give and take which is required in contract negotia-
tions, and they attempted very rigorously to impose prior tariff
obligations upon us, and in turn, tried to rid themselves of every
type of tariff obligation that they had previously considered oner-
ous.
But after about a year of intense discussion, we have now suc-

ceeded, at least at this moment in time, in reaching what I believe
to be a far more fair and workable proposition.
I would say, as Mr. Levin pointed out, it is largely a question of

attitude. The Santa Fe are reasonably responsible businessmen. I
would point out here we in Sunkist deal with many, many motor
carriers, fleet operators, agricultural trucking cooperatives, and
owner-operators. We deal with them on a daily and weekly basis,
and I will tell you categorically that we do not have the environ-
ment where one party tries to take advantage of another. There
has to be a mutual give and take and fairness on both sides. We
would not be able to continue our relationship with these exempt
motor carriers if we at Sunkist attempted to take advantage of
them. We would not survive economically, and we would all be in
court all the time.
I would have to say that our first 4 months with the railroads

have been rather mixed. The Santa Fe railroad generally attempts
to be as fair and as evenhanded as they possibly could be. We have
not had that experience always with the Southern Pacific. They
have attempted, I believe, to take advantage of the situation. Not
always. I think in some cases their attempts are just honest mis-
takes.
Be that as it may, it is a very difficult situation we are confront-

ed with. I am here as one who has gone through a lot of very
interesting experiences in the past 4 months in that respect, and
not a function where one of the parties simply says here it is, take
it or leave it. That is what it is going to be.
Mr. FLORIO. The Southern Pacific recently reported that their

rail lettuce traffic has increased by 63 percent; celery, 50 percent;
mixed vegetables, 60 percent compared to last year.
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Do you know if this traffic is diverted from trucks, other carriers,
or is a result of just an increased crop?
Do you have any information with regard to that?
Mr. LEVIN. I would think that there would be two reasons for

that experience. Primarily that has been caused by the strike by
the independent owner-operators when we had no effective alterna-
tive means of transportation. We were literally forced to go back to
the railroads. It was the one time in our history when we could
honestly be considered a captive shipper. During that time, the
rates rose to 47 percent above what they had been under regula-
tion.
The other reason for that is there is a very, very strong desire on

the part of our industry to see railroads return. We have become
literally a captive of the independent owner-operators. We feel very
strongly that a balanced transportation system serving our indus-
try would be highly beneficial. So my office encouraged the use of
the railroads, and we still do, to give them an opportunity to
implement some services that will be mutually beneficial.

I think that the later figures, after the strike, once the situation
has had an opportunity to calm down, I believe that later data will
support that. There is a very minor increase in rail participation at
this time which could, I believe, be attributed to the enormity of
the crop that we have this year.
Senator MCGOVERN. Mr. Massey, you haven't had an opportunity

to comment on any of this discussion since your opening statement.
Did you have any points that you wanted to make?
Mr. MASSEY. Oh, indeed. Let me say that the coal industry and

the railroads have for the past several months been sitting down
together in an informal way trying to study out jointly these very
problems that you are considering here today, and I think that
collectively we have determined that anything short of Govern-
ment ownership of all of the roadbed, that there is absolutely no
way to deregulate the railroads as we have trucks or airlines. As
long as there is private ownership of right-of-way, that there has to
be regulation.
However, what can we do to help things as they stand. Well, the

answer to that is let's have a little more contract ratemaking, in
other words, to get out of this extreme regulation of the rate-
making process, particularly when we are looking to our future in
the coal industry, with the energy crisis and the heavy dependence
on foreign oil. We are forecasting ahead here that within the 1985-
87 period, the railroads will be called to haul twice as much coal as
they are now. Now, that is a tremendous problem, and an opportu-
nity for the coal-carrying railroads.
We have something very similar to contract rates already estab-

lished. We won't call them contract rates; more, they are negotiat-
ed tariffs. For instance, a typical example would be because you
can load a 10,000 ton unit train, or 100, 100-ton railroad cars in 4
hours on one end at one mine, and then unload it at the other end
in 4 hours, you are given a break of maybe 20 percent on the
freight rate for this volume. The results of this have been astro-
nomical in the ability of what the railroads can do. The turnaround
time, typically 48 hours where heretofore the turnaround time on
the hopper cars might have been 16 days.
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Mr. FLORIO [presiding]. Mr. Massey, with regard to contract rates
or whatever they are called in the coal industry, it is my under-
standing that they are not as binding on both sides as they could
be. The coal company is required to guarantee volumes, but the
degree of service and the rates are not quid pro quo. There is no set
rate.
That seems to me to be antithetical to the concept of contractual

obligations.
Can you clarify that point? Am I correct?
Mr. MASSEY. Well, like I say, there haven't been any in the coal

industry made even though, as I understand, there is no direct
prohibition of contract rates today.

If you would rephrase that.
Mr. FLORIO. You referred to tariff rates. Are there contractual

understandings between railroads and the coal industry such that
there is the ability for the coal company to contract with the
railroad and guarantee that they will give them certain volumes in
return for which there is a nonbinding representation made on the
part of the railroads that they will give certain discounts. However,
if they see fit to not give those discounts or to change the rates,
they can. That doesn't seem to be a bilateral understanding.
Mr. MASSEY. That is why I say that this arrangement is very

close to a contract rate. It is not, it is still a tariff.
Mr. FLORIO. The mutuality of cooperation doesn't appear to be

there.
Mr. MASSEY. It is not at the present time. For instance, the

problem with the thing we have got now is that this works very
fine until there is a car shortage. When there is a car shortage, the
railroad is obligated by present ICC rules to break up these unit
trains, distribute the available 100-ton railroad cars to the availa-
ble shippers on a percentage basis, and therefore they cannot then
give the service.
Mr. FLORIO. It is very difficult to talk about this in terms of a

contract.
Mr. MASSEY. Well again, the assumption being that if you have a

contract in the coal industry, that there would be a dedication of
either railroad equipment or shipper equipment to the haul. Such
equipment would be dedicated to the contract and would not be
subject to the ICC rules to give equal car service to a small shipper,
for instance coming into the market on a spot or intermittent
basis.
Now, with due respect for the small shippers in the coal indus-

try, there are going to be in the future very few small consumers.
Basically the consumer is the guy we negotiate the rate with
anyway, not the shipper. The electric utility industry takes up 70
percent of the coal burned in the United States, and that percent-
age is going to increase substantially in the years ahead. So most of
the coal industry including the small shippers is talking about
shipping coal to very large consumers of coal in very large quanti-
ties.
We feel that an improvement on what we have now, since we

cannot deregulate, is to expand the scope of our ability to contract
with the railroads the deals under which we would ship these large
quantities of coal in the future.

6
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Mr. FLORIO. I wonder if I could shift the subject to one of the
other items that we were concerned about, market dominance. I'd
like to direct a question to the Chairman with regard to the propos-
al that the ICC apparently is considering to eliminate the market
share and the substantial investment tests for determining market
dominance and relying almost exclusively on variable costs as a
measurement of whether a captive shipper is a captive. The deter-
mination of variable costs is based upon the ICC's regulatory cost
accounting procedure. Aren't we relying upon a system that has
come under some criticism? The criticism is that those costs, as
determined by that system, are really not relevant to individual
movement costs. The system costs are based upon historical data
which is sometimes distorted with regard to the particular costs of
a particular railroad between two specific points.

If you are going to rely upon that test, aren't you going to have
to rethink your accounting requirements and regulations?
Mr. O'NEAL. First, let me say that the use of variable cost as a

test is merely a threshold test. In other words, we are not saying
that if a movement is above 180 percent of variable costs, that it is
for sure captive, and we are not on the other hand saying that if it
is below that it is not captive. What we are saying is that the
burden of proof will shift depending on where that number is. We
think it offers a possibility at least of a simple test that everybody
can understand more easily than what we are using right now.
Obviously it depends on how good the cost data is. We have

established or changed the uniform system of accounts. We are also
at the present time working on establishing a cost center basis for
the railroads which we hope will improve the data that is availa-
ble.
Also I think it is important to recognize we are talking here

about variable costs as the measure. We are not looking at fully
allocated costs which would tend to have more of the historical
costs in them, perhaps, than the variable costs. I think there are a
lot of, just summarizing what we are trying to do is deal with a
cost that is more easily identifiable, variable cost. We are trying to
improve the validity of the cost information that is available.
Mr. FLORIO. Would you explain the basic rationale for using

variable costs and the relationship between variable costs and why
a shipper would be regarded as captive if a rate is above a certain
percentage of variable costs?
Mr. O'NEAL. Right. Variable cost is basically the cost of provid-

ing the service that we are concerned with. If you meet that cost,
then at least you are meeting the cost of providing that service.
Anything above that contributes something to the railroad oper-
ations. It does not necessarily contribute profit until you get above
fully allocated costs, which generally is about 140, 145 percent of
variable costs in most instances. That is why we say that at 140
percent of variable cost, the carrier probably is not making a
profit, the commodity—there is a very good likelihood, then, that
that commodity is not captive to that railroad, and the Commission
should be very chary about using its suspension powers or investi-
gating the rate; that when it moves above 140, 145 and gets up to
the 180 percent range, we are saying okay, in that area the carrier
is making a profit. There may be a question as to whether that
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traffic is captive, so the burden then is still on the shipper to show

whether the traffic is captive or not. Over 180 percent we feel there

is a very good chance that the traffic is captive to the carrier.

Mr. FLORIO. What is your opinion of a measure of captivity based

upon a percentage of motor carrier or water carrier rates?
Is there a correlation that can be used to compare rates between

alternative modes?
Mr. O'NEAL. Well, I suppose you could do that. It gets much

more difficult.
Chances are, though, that if there is competition from the motor

carriers or water carriers, the railroads are not going to be charg-

ing rates that are 180 or 190 percent of variable costs. They will

have to keep their rates down because of the competition.
I want to make it clear that first of all, this is a proposal; that

second, that we are not saying that this is a precise technique for

establishing market dominance. We are saying that balancing the

need for simplicity in having a test, meeting the requirements of

the statute, that this provides, we think, at this stage, at least, the

easiest way to meet the obligation under the statute.
Mr. FLomo.We heard questions this morning about the quality of

service along with the question of the rate.
Do you feel that the ICC should consider the level of service

provided by the carrier in return for that rate? Is there a way to

quantify service in order to include it as a factor in considerations?

Mr. O'NEAL. It is a very difficult thing to quantify the service

that a railroad provides.
Mr. FLORIO. On-time performance, is not too difficult to quantify.

I am sure that there can be indicators or--
Mr. O'NEAL. Well, let me say, we at one point, we had a rule-

making underway to establish some standards of performance in

the perishable area. This went on for a long period of time and the

reason was that it was extremely difficult to identify what was a

good standard of performance between any two points. There are

thousands of points being served by the railroads. How do you

establish that this particular elapsed time is the proper time

against which you can measure the carrier's performance.
I think we have washed that out now in the perishable area

when we exempted fresh fruits and vegetables. We kind of gave it

up as a very difficult concept to get a hold on and try to regulate.

Mr. FLORIO. Are you concerned about the point that Mr. Levin

made that the exemption with fresh fruits and vegetables and the

removal of a common carrier obligation, there are apparently seg-

ments of the country that are no longer being serviced?
Mr. O'NEAL. Yes, I am listening with interest to what he said. I

think it is important, though, to keep in mind that one of the

reasons the Commission exempted the movement of fresh fruits

and vegetables by railroads is that only about 8 percent of all fresh

fruits and vegetables moving in the United States at that time

were moving by rail. Everything else was moving by motor carrier,

exempt motor carrier. So there is a way of moving the commodity.

They are getting a good combination of rate and service from the

motor carriers.
The opportunity available to the railroads here is for them to

improve their combination of rate and service and try to take some

1
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business away from the motor carriers. And I have understood that
the railroads seem to feel that they have picked up some business
in the past several months.
We want the shippers to feel they do have an adequate option

here, and obviously we are going to be looking at how this thing is
working. We are going to have a study to review the experiences
under this action that the agency took.
Mr. FLORIO. Is the ICC's rationale to exempt commodities based

on a steadily declining share of the relevant market as the only
test that the---
Mr. O'NEAL. No, no, it is not the only test, but certainly looking

at this market, we would have to say that there is a lot of competi-
tion for the movement of fresh fruits and vegetables. When the
railroads only have 8 percent and the rest of it is moving by motor
carrier, that is a very good indication that there is a marketplace
out there that apparently is meeting the needs of the shippers, and
we have got to raise a real question about whether regulation by
the Government has any role to play there. Questions are being
raised now, and I am sure there are things that will come up that
were not anticipated, and we will see if there is something we
ought to do.
We are not eager, however—and I want to make this clear—we

are not eager to jump back into this area unless there is an awfully
good case made.
Mr. FLORIO. Would anyone care to respond?
Mr. Massey?
Mr. MASSEY. On that subject of revenue to variable cost relation-

ships—and they are becoming increasingly important for rate-
making criteria—while at the present time there are no cost center
oriented commodity-specific or route-specific data now required of
the railroads or currently being maintained by the railroads, and it
is a recommendation of the coal industry that rail carrier account-
ing and reporting requirement should be updated to furnish com-
modity-specific and route-specific cost center data.
Mr. FLORIO. One of the things that the administration is propos-

ing is a uniform system of cost accounting. The question has been
raised, and this committee has considered what that really means.
Does that mean a specific definition of what the accounting system
should be for each and every railroad, or does it mean a specific
statement of accounting principles within which the different rail-
roads could comply in accordance with their own accounting needs.
The uniformity of principles would be sufficient to allow the ICC to
effectively monitor the situation.
Mr. NORTON. I would like to comment on the question of defining

market dominance through the objective test of rate level without
getting into the question of the particular numbers that are being
used by the ICC now in their proposal. This certainly does present
a much simplified way of getting at this question of separating
those moves which should be subjected to possible scrutiny from
those which should probably be left alone.
I support what is being proposed by the ICC on the virtue of its

simplicity. One of the problems we have with the present market
dominance rule and also with the market dominance proposals in
the administration bill, is this question of relationship to an estab-
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lished truck rate. One should understand that when you have a
long history of moving large quantities of bulk chemicals by rail in
200,000 pound net weight units and there has been no interest
shown in establishing a competitive truck rate, all you have in
comparison with a well-honed rail rate is a truck rate which is so-
called untreated. You should not attempt to relate the truck rate,
applied to perhaps only 40,000 to 45,000 pounds per shipment
versus a railroad rate applied to a carload of perhaps 200,000
pounds. Also you may be comparing the rate for something moving
in equipment supplied by the shipper versus a rate for equipment
supplied by the carrier. So I don't think that is a good test.
Mr. FLORIO. Could I interrupt?
Mr. NORTON. Yes.
Mr. FLORIO. Unfortunately I must leave to attend a vote on the

House floor. It is the continuing resolution to keep the Government
operating beyond the first of October and it is highly desirable,
that it continues.
We will take a recess for approximately 10 to 15 minutes.
[Brief recess.]
Mr. FLORIO. The hearing will reconvene.
The House Rules Committee has voted a rule for the considera-

tion of what was referred to on the Senate side as the McGovern-
Florio approach to the Milwaukee problem. We don't always refer
to it the same way on the House side.

I thought the membership here would be interested.
I would like to ask a few more questions, let all of the witnesses

summarize, and then conclude.
I would like to ask Mr. O'Neal a few questions with regard to his

initial statement about joint rates and the impact of the joint rate
provision in the administration's proposal. I don't think there is
any question that the existing requirement for concurrence is
somewhat anticompetitive. The approach that the administration is
taking would be more competitive but perhaps a bit more disrup-
tive to the whole industry.
There have been some proposals floating around the ICC, among

other places, for a surcharge approach with regard to divisions to
compensate carriers for extra charges.
I have heard suggestions that there be unilateral ability on the

part of carriers to impose surcharges. I am concerned that this
would reinforce inefficiency that may exist within certain carriers.
There would be the ability to pass on, in a surcharge, costs of
maintaining operations, even if the maintenance of those oper-
ations is some what inefficient. That is not compatible with what is
the basic rationale of the whole deregulation proposal, that ration-
ale being that marketplace forces will fix rates and the allocation
of capital, and that those marketplace forces will make all carriers
more efficient.
May I ask Mr. O'Neal his thoughts with regard to my concern

about a surcharge approach to the joint rate question?
Mr. O'NEAL. Well, let me say, we have this question before us.

ConRail has filed, well, a number of surcharges. The one that we
are directing most of the attention to now pertains to pulpwood.
What they have done is propose a surcharge which we have al-
lowed to go into effect and which we are now investigating to
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determine the basic question of what impact this is having on the
flow of commerce, what effect it may be having on the other
carriers that participate in the interline arrangement. The basic
thrust of the ConRail proposal is that they have been carrying this
commodity at below variable costs. Thus, every movement of the
commodity is a loss to them, and that they ought to be able to at
least raise the rate level to compensatory levels.
The argument that has come back is the argument you are

raising here, I think, well, the problem with ConRail is that it is
the high cost carrier. Its costs are unreasonably high, and that
should not be used as a basis for the ConRail surcharge or any
adjustment of its interline rates.
This is an age-old argument, in a sense, between the railroads in

that part of the country, formerly dominated by Penn Central, and
carriers in other parts of the country, in the West and South as to
the lineup of divisions. And I am frankly not sure how to answer
that question. We have some real problems, I think, if the ICC or
anybody in Government is going to have to go in and try to
identify whether costs are excessive or not. I think we do have a
responsibility under the act to do some review of whether a carrier
is operating efficiently and honestly and that sort of thing. These
are extremely difficult measures, however, difficult areas to meas-
ure, I should say.

All I can say at this time is we are trying to get a handle on this
issue and trying to figure out what we should do administratively
or what we might propose to the Congress as a different approach
to joint rates.
Mr. FLORIO. What do you think about the administration's ap-

proach?
Mr. O'NEAL. Well, I think the administration approach, which is

just basically to eliminate joint rates, causes some real—could
cause some real hardships, some real problems with the railroads,
some real problems of interrelationship between the railroads.
Mr. FLORIO. You mentioned ConRail. ConRail fixes its portion of

the rate in accordance with what it perceives as its needs.
Mr. O'NEAL. Right.
Mr. FLORIO. It is therefore going to have to negotiate with other

railroads in terms of through rates.
It is not going to be an automatic surcharge. What you are

saying is the other carriers are going to have to try to exert the
leverage that they can on ConRail to keep their charges as low as
possible. Therein you have the incentive for more productivity,
more efficiency being exerted on ConRail.
Doesn't that provide a mechanism for trying to keep the charges

as low as possible, and yet giving the carrier the flexibility to raise
them in accordance with their operational costs?
Mr. O'NEAL. I guess the question is, Will the carriers in the other

part of the country have the leverage? Now, they would have
leverage if they have alternatives to ConRail into the Northeast.
ConRail is a huge operation and has a tremendous influence on
movements in the Northeast. I have serious questions whether
there are alternatives to ConRail in as many instances as would be
nice at least. The railroads in the South and the West are using
other carriers, I think, to the extent they can, and probably they
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will be using whatever techniques they can to put pressure on
ConRail.
Mr. FLORIO. Thank you.
You also raised the question about general rate increases. I share

the feeling of some that the concept of general rate increases,
though convenient to the carriers, is again anticompetitive. You
are providing industrywide increases to efficient and to inefficient
carriers, thereby distorting the market, so to speak. I am wonder-
ing if the concerns that carriers have about not being able to keep
up with inflation aren't addressed if we use a variable cost meas-
ure for rate increases. Certainly for each rate for each commodity,
you used the figure 140 percent of variable costs taking care of
operational costs, 180 percent taking care of fixed, fully allocated
costs, and there is certainly--
Mr. O'NEAL. And at that level, making a profit, as well.
Mr. FLORIO. I would think that you would, on a commodity basis,

be able to, with sophisticated accounting systems, take into account
inflation in each component as opposed to a general, overall infla-
tionary factor.
Am I correct in my assumption that the product-by-product ap-

proach to rates, though somewhat less convenient, can be designed
to take into account inflationary pressures?
Mr. O'NEAL. I think it can work. I think the railroads are so

accustomed at this time to making rate adjustments on a general
basis and relying upon the rate bureau to put the whole act togeth-
er that they view with real concern moving away from the general
increase, and I feel that if we are going to move the railroads away
from general increases, it ought to be done on a gradual basis
because there will be some adjustments that they will have to
make, and I doubt very much that they could handle a change in a
short period of time.
But I don't see why over a longer term they can't make their

rate adjustments without resort to general increases.
General increases have some of the problems that you men-

tioned. They tend to be anticompetitive, the least efficient carrier
receives as much as the most efficient carrier. You also have the
problem that the railroads, I think, are moved further away from
their customers. Instead of having to deal with individual shippers
on service and rate problems, they can insulate themselves from
that process by quite a bit just by saying well, we have got a
general increase that is now being considered, and sorry, I can't
flag you out of this very easily unless you are really big. I can't
deal with your service problems with respect to this general in-
crease.
So there are a lot of things that flow from the reliance on

general increases. I think the railroad industry needs to be moved
away from that reliance on the concept.
Mr. FLORIO. Thank you very much.
Before concluding, I would like to ask the witnesses if there are

any comments they would like to make by way of a conclusion or
summary statement.

Yes, Mr. Springrose.
Mr. SPRINGROSE. I would like just simply to conclude by saying

that in your evaluation of contract ratemaking and contract for

•

(

(
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service by railroads, that at least with respect to agriculture, focus
be directed to the farmers as opposed to the small or large ele-
ments in the distribution system once the production of that
farmer moves off the farm and into the market chain because it is
the farmer that is the real victim of the breakdowns in the system
that we are witnessing today, and I can't really fault entirely the
railroads for that breakdown. Many elements of the system have
broken down, and in fact, the railroads are hauling record numbers
of tons of agricultural products, and they are struggling mightily to
keep up with the growing demand. But the ultimate, final victim of
a breakdown in the distribution system, whether it is a plugged

1 elevator or a late arrived ocean vessel or a delay of a barge at lock
and dam 26, or a freight car shortage, is the farmer himself. And
the elements within that distribution system that contribute to its
relative efficiency or inefficiency should not take precedence over
the primary focus, which in my judgment should be the producers
of the United States products of food.
Thank you.
Mr. FLORIO. Thank you.
Mr. Norton?
Mr. NORTON. I would like to conclude by completing a statement

on the maximum rate trigger which I think is an innovative ap-
proach offered by the ICC and by virtue of its simplicity I think
should be given serious consideration as a mechanism to replace
the awkward subjective test for market dominance.
I have heard things today that simply reinforce my company's

support of contracts as a valuable means for the railroads to in-
crease their market share and for enabling shippers to secure
better transportation by rail. One thing that Chairman O'Neal said
strikes a good chord, and that is that in working with contracts,
the carriers and the shippers will move closer and closer together,
and this will have widespread effects and benefits, even when
contracts do not result.
Our concern is that we have not yet identified the mechanism

the incentive by which railroads will enter into contracts. It is
clear that they will have strong incentive to enter into contracts
when they are competing with a different mode or with a different
carrier, but for that situation where there is true captivity, then I
do not see any motivation on the railroads' part to enter into a
contract excepting on a take-it-or-leave-it basis.
The answer to that, I think, simply has to go back to the opening

statement that you made, and that is that competition must be the
source of the incentive for both parties. I have suggested required
interlining at reasonable rates one mechanism, or the permission
of intermodal carriers to exist. I am wondering whether Mr. Levin
would consider that if, let's say, the Santa Fe had the opportunity
to move his melons by truck to its line, even though these melons
might come from the Southern Pacific territory, whether that
might not open up some competition. I am not at all sure that the
Santa Fe feels free to do so under today's environment. I suspect
that it requires separate negotiations which then don't have the
incentive for thorough efficiency. I believe that is a matter which
has not yet been addressed—that is, intermodal ownership—and I
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suggest that it should take its place in the congressional debate at
some time.
Thank you.
Mr. FLORIO. Thank you very much.
Mr. Massey?
Mr. MASSEY. Yes, sir. On behalf of the coal industry, we consider

ourselves 85 percent captive to the railroads, and we strongly be-
lieve that an independent agency of the Interstate Commerce Com-
mission should retain general jurisdiction over rail carrier regula-
tion. The ICC is needed to protect captive shippers who must rely
on rail services and who have absolutely no practical transporta-
tion alternative for the delivery of their commodities to the
market.

Briefly summarizing those items, in the ratemaking area, con-
tract rates should be authorized. The ICC should continue to have
powers to set the maximum rates, to suspend rates, to determine
the reasonableness of general rate increases both for single line
and joint rates. Antitrust immunity should be retained for rate-
making by rate bureaus. Reduced rates for Government traffic
should be eliminated.
In a couple of nonratemaking areas, the coal industry recom-

mends that ICC jurisdiction should be retained and ICC decisions
should be expedited with respect to rail mergers and acquisitions of
control. Rail abandonment procedures should be simplified and
time required for discontinuing unprofitable rail services should be
reduced.

Actions on routine car service matters, the complaint end of the
business, should be the direct responsibility of the rail carrier
industry.
The commodities clause should be retained, and the rail carrier

accounting item that I mentioned should be implemented.
Mr. FLORIO. What do you see as the main virtue in retention of

the rate bureaus, inasmuch as we have been talking about competi-
tion? Do you have any difficulty with that being incompatible with
the idea of competition?
Mr. MASSEY. Of the rate bureau?
Mr. FLORIO. Yes. I thought you said that you felt strongly about

the need to retain the rate bureau. I assume not just for publica-
tion of rates, but for the negotiations that are currently taking
place.
Mr. MASSEY. Yes, and for arbitration of rate disputes. In other

words, it is a forum for a shipper who feels he is not being treated
fairly on the rate.
Mr. FLORIO. Do you see any inconsistencies?
Mr. MASSEY. No, both published rates and contracts. It is not an

either/or situation between the published rates and the contract
rates.
Mr. FLORIO. Mr. Stern?
Mr. STERN. I would endorse the comments made by the gentle-

man from DuPont concerning true competition, and let me illus-
trate what I mean. Since May 28 we have been operating essential-
ly with what amounts to the railroads' pricing our traffic according
to the age-old concept of what the traffic will bear, and they
essentially have been pricing their services in relation to the

(
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charges imposed by the motor carriers to destinations anywhere in
the United States or Canada.
Now, I have no quarrel with that means of ratemaking. I have in

fact no quarrel with, in the case I illustrated in my opening com-
ments with the Southern Pacific raising its rate to 47 percent
above their prior regulated rate. In fact, I quite frankly don't mind
if they raise it 100 percent, but I do quarrel with and what I do
have a great deal of problem with is the fact that we as shippers
are not allowed to then take advantage of another alternative form
of rail transportation; that is, choosing to price his services, which
are at least comparable to if not better than Southern Pacific's. In
our case it is over 50 cents per package less from the same origin to
the same destination.
Mr. FLORIO. Why do you regard yourself as not being able to take

advantage of the situation?
Mr. STERN. Let me briefly explain how we are organized, and

these comments hold true for the whole industry. About 65 percent
of the packinghouses in California and Arizona are located on the
rail lines of the Southern Pacific Railroad. The remaining 30 per-
cent or so are located on the Santa Fe, about 5 percent on the
Union Pacific or Western Pacific, and these are round numbers.
And that percentage also holds true for my company. We have
about 85 packinghouses located in the two States. Of all of those 85
packinghouses, and dividing them 65-35, only about two, I believe,
have so-called joint track, which means they are served by both
Santa Fe and the Southern Pacific. Then we find on a given day
the Southern Pacific is asking $4,000 including refrigeration for a
car of oranges to New York City from California, and the Santa Fe
is asking $3,000, and that was not an uncommon case all summer
long. In effect, the Santa Fe was offering better services.
My packinghouse has no effective means other than loading the

perishable commodity aboard a truck, hauling it some distance,
and then unloading it and reloading it on a Santa Fe platform. We
have no effective means of utilizing this more efficient, lower cost
transportation that is available within the industry.
Mr. FLORIO. That is a factor of geography and other consider-

ations. There is no legal prohibition.
Mr. STERN. That is correct, no legal prohibitions other than pure

economics and handling. There are three physical areas in Califor-
nia and Arizona; namely, Yuma, Ariz., the Salinas Valley and
Ventura County, Calif., that are physically isolated from any other
rail line of any sort. They are served solely by the Southern Pacific
Railroad. They are in a true sense, to the extent that rail transpor-
tation is used, totally captive. It is uneconomic for someone to haul
fruits and vegetables to another railhead to handle it, and quite
frankly, I think it is undesirable to handle perishable commodities
at the waste of energy, the trucking expense, and so forth, when
trying to deliver a marketable commodity to the consumer.
So the proposal made for interline switching versus a system of

perhaps credits or debits for true competitive bidding among the
railroads in some fashion for our traffic would be most appreciated,
would be very workable.
I also endorse the statements about intermodal competition I

said earlier that we are in a shippers association and we now own
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some refrigerated piggyback trailers. We are using those trailers in
high cost rail transportation areas to offset these high costs. That,
however, necessitated a fairly substantial investment on the part of
our company to do so, and I think that frankly is, in some senses, a
misallocation of our corporate resources.
Mr. FLORIO. Your suggestions with regard to interline switching

as well as discussions about trackage rights point out an area that

needs some exploration by this committee. In my own area, the
Northeast is served by ConRail and may benefit from the competi-
tion that might result from some of those changes.
Mr. Levin?
Mr. LEVIN. Yes. Lest any of my remarks be misconstrued, we

strongly favor retention of the exemption of fresh fruits and vege-
tables. We do believe that the program has not had a sufficient
time in operation to be adequately evaluated. We do also believe
that before further exemption be granted, that safeguards should
be instituted to prevent some of the problems that we have experi-
enced that were very traumatic for our industry; to take 95 years
of regulation and throw it out the window, it is amazing the
amount of details that need to be covered that had previously been
covered by the regulations, and they are all gone.
The railroads and the shippers should be afforded and be re-

quired to negotiate many of these items prior to any effective date
of deregulation. There are many, many items that must be covered
in order to facilitate fair and equitable transportation for all.

I think primarily the competition potential for discrimination
must be adequately explored. In the case of potatoes, for example,
one section of the country, Idaho, is a 65 percent rail market;
California is a 42 percent rail market. If a disparity in rates occurs
between those two areas of the country, it can effectively kill one
industry in a very, very short period of time. Things of that nature
must be adequately explored before a large segment of any indus-
try is totally deregulated after the amount of regulation that we
have had for the previous years. I am not saying it shouldn't be
done. It should be done carefully and with adequate preparation.
Mr. FLORIO. Gentlemen, I thank all of you for your contribution.

It has been very, very helpful to the committee.
Notwithstanding the speculation that there has been a lack of

enthusiasm or loss of enthusiasm for a deregulation proposal in the
Congress, that is not the case with our committee. We fully intend
to report out a deregulation proposal and hopefully have it consid-
ered by the House, and hopefully the Senate as well, in this session
of Congress.
We are committed to go forward with a deregulation proposal,

and hopefully see it enacted into law. To say that is one thing. To
talk about the specifics of what that deregulation proposal will
encompass is another thing. But, the motivation in the committee,
as I read it, is to move as expeditiously as possible to attempt to
balance the interests and come forward with a bill that will result
in a substantially reduced amount of regulation on the railroad
industry.

I thank you for your contribution, and the meeting stands ad-
journed.
[The following statements were received for the record:]
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NATIONAL ASSOCIATION OF BRICK DISTRIBUTORS
1750 Old Meadow Road, McLean, Virginia 22102 703/734-0110

Walter E. Galanty, Jr.
Executive Director
National Association of Brick Distributors
1750 Old Meadow Road
McLean, Virginia 22102

STATEMENT OF
THE

NATIONAL ASSOCIATION OF BRICK DISTRIBUTORS
BEFORE THE

CONGRESS OF THE UNITED STATES
HOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON TRANSPORTATION AND COMMERCE
OF THE

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE
SEPTEMBER 27, 1979

Dear Members of the Subcommittee:

On behalf on the National Association of Brick Distributors and

and small shippers throughtout the country, we wish to make a statement

regarding railroad deregulation.

The National Association of Brick Distributors (NABD) represents

over 250 small business throughout the country who distribute and sell

all types of brick, tile, motar, and related masonry items in the hard

building materials field. This industry is one of the foundations of

the American building industry, for all of the above mentioned items

flow through distributors before they get to the job site.

All brick distributors in this country are small businesspersons

and small shippers, and as such are subjected to the same rules and

regulations as big businesspersons and big shippers. As an active

member of the Small Business Legislative Council (SBLC), an organization

for national trade and professional associations whose membership is

primarily small business, we realize the needs of all small businesses.

The SBLC supports our efforts to try and get relief for the small shipper

and the small business community.
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SBLC focuses on issues of common concern to the entire small

business community. The SBLC membership and their affiliates represent

approximately folr million small business firms nationwide.

On behalf of the brick distributors throughout the country,

we wish to applaud the efforts of the President, the White House

staff, and the Congress in trying to regulate the railroad industry

and redefine the role of the Interstate Commerce Commission. We

feel these efforts will eventually achieve results for the betterment

of the entire shipping community.

This subcommittee is currently studying the President's Railroad

Deregulation Act of 1979. Before the final act is put to a vote,

NABD would like to express its concern about a few aspects of the

Railroad Deregulation Act in the hopes that some of the areas in

conflict to small shippers could be resolved.

First of all, we would like to give you some facts about our

industry, and how they relate to railroad shipments.

In 1977, approximately 48.2 percent of all the structural

clay products (brick) produced in this country was shipped by

rail at the entry point (the manufacturer's plant). In 1977,

there were only 220 manufacturers of brick throughout the country

and they accounted for shipments of over 8.3 billion brick. Brick,

like many other commodities, move best by railroads at distances

of over 250 miles from the manufacturer's plant. For distances

under 250 miles it is fairly impractical to ship by rail, and truck

is the primary mover of brick. This fact must be taken into

consideration in any discussion of brick shipments because removing
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shipments of less than 250 miles from the discussion would really

mean that brick is shipped by rail in excess of 70 percent of all

cases.* (See Attachment A)

The amount of manufacturers of brick in this country has

steadily declined from 463 manufactueres in 1964, to 267 manufact-

urers in 1974, and 210 today. This fact will mean that in the

future, distributors of brick and members of NABD will be farther

and farther from the manufacturing point, and will need more and

not less transportation by rail.

Besides brick, the members of NABD sell and distribute a

number of other items which move in similar ways to their company

location. These items contribute heavily to the livelihood of

their businesses and the country as a whole, and since most material

is shipped by rail f.o.b. factory our concern in deregulation is

well justified.* (See Attachment B)

In the discussion that follows we will attempt to explain

OUT concerns regarding specific points in the Railroad Deregulation

Act of 1979. We will try to give positive proposals that will

affect and help all small shippers.

ABANDONMENTS 

While it is an established fact that non-productive trackage

contributes substantially to the railroads' difficulties, a sudden

and unwarranted withdrawal of service can be devastating to a

receiver relying totally on rail transportation.

Florida over the past several years has emerged as a substan-

tial market for brick, after a long history of stucco and other
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construction. A brick dealer in Homestead, which is on Florida's

East Coast, for example, is at least 500 miles from the nearest

source of clay brick. He has invested large sums in plant

contruction and site location to accommodate rail sidings. He

has tied his transportation future to rail movement, for after

all it simply is not feasible to consider any other mode, even

if it were available. Trucking would require special equipment,

suitable only for brick, resulting in an empty return to point

of origin. Investment capital for such equipment could not be

obtained. As noted previously, truck transportation is now

considered feasible for brick only to a maximum of 250 miles.

We have then a captive receiver, but perhaps of such small

consequence in the overall rail network scheme that there would be

no hesitancy in abandoning his trackage if considered to be non-

productive.

The American Association of Railroads (AAR) has proposed

that the railroads be permitted to abandon a line upon 120 days

notice, with a three-month delay to allow for negotiations if a

public body thinks the service should be continued in the public

interest. The carriers would be reimbursed for any losses

sustained after the 120-day period.

The original legislation would have permitted abandonment

within 30 days if not objected to; and 90 days for resolvement if

there were an objection. This would have been totally unaccept-

able to our industry.

Proposal: The ICC, in our opinion, should retain jurisdiction
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over railroad abandonments. NABD feels that abandonments, in many

instances, are important to the survival of a railroad, and need

to occur, but we also feel that the railroads should look at each

situation individually as a way to keep instead of lose business.

RATES - PUBLICATION - INCREASES
REDUCTIONS 

Rail carriers should continue to be required to publish

joint-rates as well as provide joint-routes.

Our members do not have the expertise to determine factored

rates. The cost and space requirements for the tariffs which would

be required without through rates are staggering. The railroads

themselves would have extreme difficulty in determining appropriate

transportation costs. They do, even now.

Even with the present 30-day notice provision, our members

have had difficulty in keeping abreast of rate changes that affect

them. NABD has been faced with the loss of its right of protest

in suspension proceedings because of the too-late receipt of

supplemental material from the tariff publisher. Complaints to

the ICC has resulted in reprimands, but no appreciable improvement.

Proposal: The 30-day notice might be reduced if appropriate

and timely notification were given. Perhaps 20 days would be

sufficient if the carriers were required to inform a "designated

agent" of the industry affected in some fashion no later than

three days after the issuing date, and providing further that the

protesting date for entry of a suspension request were reduced from

twelve to seven days. All of this, of course, presumes that the

ICC would retain and utilize its suspension powers, which NABD supports.
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INTRASTATE RATES
AS THEY PREJUDICE INTERSTATE

RAIL CARRIER EARNINGS

Section 13 of the Interstate Commerce Act provides for ICC

intervention, upon proper cause, in matters involving intrastate

commerce, where those rates, rules or practices discriminate

against interstate or foreign commerce.

Rail carriers have historically complained of the lag time

for approval of general rate increases on intrastate traffic

following the effectiveness.

Recently, an interstate rate adjustment was denied simply

because a major carrier was protesting its general inability to

obtain relief allegedly necessary on its intrastate movements of

the same material.

A 13th Section procedure is a long and costly process as it

is administered today. However, Section 13(4) provides, in part,

that the Commission, after full hearing, if finding discrimination

against interstate traffic, shall find the intrastate rates unlaw-

ful and shall prescribe the rate(s) that will remove the discrim-

ination.

Proposal: We believe that in general rate increase proceedings,

the ICC, after proper consideration, should be empowered to order

the proven revenue needs of the carriers applied to all traffic.

This would require modification of the Act, but is in consonance

with its present intent - that all traffic, both interstate and

intrastate, should bear a fair share of the carriers' revenue

without prejudice or preference, one to the other.
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RATE BUREAUS 

NABD and its members filed a statement in Ex Parte 297

(Sub-No. 3) on April 23, 1979, urging that motor carrier rate-

making meetings be opened to the public. Our position would be

the same with respect to rail rate-making meetings.

We favor a continuation of the conference method of rate

making and a continued immunity from the antitrust laws as

presently embodied in Section 5a of the Interstate Commerce Act.

Our members have communicated this information to their legislators,

the DOT, and the ICC.

Proposal: NABD agrees with the Administration position that

all rate bureau meetings except administrative ones should be open

to the public. We also agree that the railroads should have the

authority to collectively publish rates for the good of all shippers.

RATE INCREASES 

The AAR calls for rate-making freedom, ranging upward or

downward as much as 20 percent per year. Increases greater than

20 percent per year would be subject to ICC jurisdiction. The

Administration proposal called for a 7 percent "zone of reason-

ableness" with no regulatory interference, plus for the first two

years industry wide increases to cover the economy wide rate of

inflation.

Increases as great as 20 percent per year are greatly inflat-

ionary and would be disastrous to our industry as well as to small

shippers in general.

59-551 0 - 80 - 21
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Beyond 250 miles, the railroads generally have no competition

for brick traffic. Truck transportation simply is not a factor.

Many manufacturers and distributors of brick experienced

difficulties (and some failed to survive) during the recession

in 1974; we now are experiencing another period of reduced constru-

ction and inactivity in the building industry.

Proposal: NABD does not disagree with the proposal of a 7

percent increase every year but cannot go along with the inflation

rate being added on top of that figure. We would agree with a

7 percent increase or the inflation rate increase, whichever is

greater, but not both.

CONTRACT RATES 

With our limited rail revenue - producing power, we and all

other small shippers (receivers) would have little clout in negot-

iating contract rates with the railroads. Were the Administration's

proposal regarding contract rates approved, the nation would revert

to the dark days of pre-regulation when "big tonnage" was heavily

favored.

Proposal: If contract rates are to be enacted they should

treat all shippers as equal and not eliminate the small shipper

because of his size.

ICC SUSPENSION POWER

Under the Administration's proposal, rates could be published

without notice, thus effectively removing the Commission's power

of suspension upon shipper protest.

<
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Although NABD has unsuccessfully filed numerous protests in

the past two years, ranging from a Burlington Northern Railroad

withdrawal of absorption of reciprocal switching charges on brick

traffic (only brick) for cars going to Minneapolis-St. Paul, to

a protest of substantially increased demurrage charges, and

including several specific rate increases (not general rate increases)

directed to brick traffic alone, we should continue to have that

opportunity.

Proposal: The vehicle of "protest" is the only way we have

to change or suspend a railroad proposal. NABD feels as small

shippers, we must have some way to express our displeasure about

new rules. The Administration has stated that carriers should be

able to ship what they can ship best, and if the shippers do not

like a specific proposal they can go to other modes of transport-

ation presumably truck or water carrier. We feel this action would

be a little hard on our industry because we think that as a "captive

shipper" we deserve other privileges. Americans have historically

been given the right to protest anything they believe is wrong, and

we feel this right should not be taken away.

CLASSIFICATION RULES AND PRACTICES 

The Administration would eliminate the ICC's authority to

prescribe reasonable classification rules and practices.

Proposal: We do not think this proposal would be in the

public interest. There must be a restraint on carrier options in

this area. We favor no statutory change.
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TOTAL DEREGULATION 

Much has been said of the air cargo carriers under deregulation

by the CAB - how the rates and charges have risen dramatically

and how service has been curtailed, and in fact eliminated in many

instances, but we have seen little comment about the recent dere-

gulation of rail shipments of fresh fruits and vegetables.

In Ex Parte 346, Sub 2, Rail General Exemption Authority-

Miscellaneous Commodities, where the ICC is considering an expansion

of the exempt list to include such articles as dried beans, dried

peas, fish, mushrooms and others, Sunkist Growers, Inc. has

commented not at all favorably on the existing deregulation of

the fruits and vegetables.

Sunkist states:

"It's our position that deregulation has not worked in
the public interest with respect to fresh perishables."

Further, it is stated:

"Although denied by the railroad industry and by certain
governmental agencies, it was widely predicted that der-
egulation of perishables would result in increased costs
and charges. Unfortunately, the prediction of shippers
have proved true, even beyond the most pessimistic esti-
mates. Attached is a chart which shows the cost of
representative movements of perishable commodities since
deregulation. The chart demonstrates that, after dereg-
ulation, transportation prices rose by as much as 47
percent. Undoubtedly the price rise was facilitated in
large part by the energy crisis and the resultant disruption
in motor transportation of perishables. Some price
reductions have occurred recently. However, the energy
crisis appears to be permanent, rather than temporary.
Present quotations are now 17 percent higher on the
Southern Pacific. The theory that motor carrier comp-
etition would provide an effective limitation on railroad
price increases must now undergo a re-examination."

••••
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SUMMARY 

In summary, we believe that reregulation is the answer, not

total deregulation. The railroads are necessary. They must sur-

vive, and we acknowledge that they must realize earnings sufficient

to provide an adequate return on investment. We do not, however,

always agree with their definition nor determination of an adequate

rate of return.

We are small businessmen. We intend to survive too, but

there is no guarantee that we will nor is there substantive

assistance available when we falter. We have to seek relief

within our own companies, effecting economies and innovating.

We cannot raise prices (alone) and continue in business. The

railroads must be imaginative and right their own houses. Continual

transportation price increases, without restraint, will bring us

all down in the same heap.

The ICC must again assume its prerogatives under the law and

administer them boldly and fairly, ignoring political and other

outside pressures.

There is an insufficient amount of competition in many of the

transportation market-places and too many captive shippers to rely

on that factor as a curb against disasterous rate increases under

deregulation as the rail carriers advocate.

We, as small shippers, must have statutory protection. If

the railroads are now overregulated, let us not overreact and

underregulate them, making them responsible to no governmental agency.

We are appreciative of this opportunity to offer input on

this vital matter, and we should like to be of continued assistance

in the future.
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Figures developed from Department of Commerce statistics and
Interstate Commerce Commission Statistics, Class I, Railroads,
1972-1977, (1978 has not been published yet).

1. 1977

2. 1976

3. 1975

4. 1974

5. 1973

6. 1972

8.300 billion brick shipments
7.000 million tons of brick shipped by rail at

entry point
(Average brick weighs 3.5 pounds)
48.19% shipped by rail

7.200 billion brick shipments
5.385 million tons of brick shipped by rail

at entry point
42.6% shipped by rail

5.824 billion brick shipments
5.149 million tons of brick shipped by rail

at entry point
50.5% shipped by rail

6.678 billion brick shipments
2.631 million tons of brick shipped by rail

at entry point
22.5% shipped by rail

8.674 billion brick shipments
2.798 million tons of brick shipped by rail

at entry point
18.4% shipped by rail

8.399 billion brick shipments
7.187 million tons of brick shipped by rail

at entry point
48.9% shipped by rail

r

•••



Face Brick

Paviny Brick

Fire Brick

Brick Cleaners

Flu Liner

Mortar-Cement

Glazed Brick

Color Mortar (premixed)

Glazed Tile

Floor Tile
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ATTACHMENTB

Products Sold by NABD Nimbers

100%

91%

73%

64%

62%

59%

58%

56%

55%

54%

Mortar Color (powderedorliguid)52%

Thin Face Brick 52%

Masonry Waterproofing 49%

Metal Products 47%

Concrete Block 47%

Pre-Fab Fireplaces 44%

Concrete Brick 42%

Sand 40%

Masonry Tools 35%

Other Products 30%

Manufacture Brick 17%

Ready-Mix concrete 3%

0% 2% 50% •75% 100%

Number of theaters Selling Product



F
National
Farmers Union

318

STATEMENT OF

REUBEN L. JOHNSON
DIRECTOR OF LEGISLATIVE SERVICES

NATIONAL FARMERS UNION

PRESENTED

TO THE

SUBCOMMITTEE ON ECONOMIC GROWTH AND STABILIZATION
OF THE

SENATE JOINT ECONOMIC COMMITTEE

AND THE

SUBCOMMITTEE ON TRANSPORTATION AND COMMERCE
OF THE

HOUSE INTERSTATE AND FOREIGN COMMERCE COMMITTEE

Relative to H. R. 4570 

Proposed "Railroad Deregulation Act of 1979"

September 27, 1979

Mr. Chairman:

I am Reuben L. Johnson, Director of Legislative Services for
National Farmers Union, a general farm organization with some
300,000 farm familes as members, together with some 500,000 farm
families who are members and patrons of Farmers Union-related
farm supply and marketing cooperatives.

Delegates and members of National Farmers Union, at the
March 11-14, 1979, convention of the organization held at Kansas
City, Missouri, again called for a balanced transportation policy
aimed at providing an integrated transportation system to serve
America's farmers, ranchers, and other rural residents.

The Farmers Union policy statement deplored the "inability

of the transportation system to move the output of our farms,
ranches, mines, and forests to markets and ports," and decried the

shift to high "energy consumptive" transportation methods.

• Suite 600, 1012 14th Street, NM., Washington, D.C. 20005 — Phone (202) 628-9774
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Particularly pertinent to the subject of H. R. 4570, our Farmers

Union delegates declared for:

"Continued regulation of the nation's rail system to

assure (a) that rural areas will not be denied adequate

service; (b) that captive shippers are not charged

excessively high rates; and (c) that railroad trackage

will not be denied adequate maintenance."

Farmers Union further proposed a moratorium on all rail line

abandonments "until a formula for abandonment determinations is

enacted by Congress which will weigh all economic and social costs

prior to abandonment approval."

Mr. Chairman, we like the language of the bill which proposes

"to assure the development and maintenance of a healthy, efficient

freight transportation system, in the private sector, in which the

various modes of transportation are subject to impartial regulation."

We also favor the language which declares for "development and

maintenance of a transportation system responsive to the needs of

the public, in which the regulatory decisions are reached fairly

and expeditiously."

But, we are afraid, subsequent sections of H. R. 4570 ignore

the goals of a "transportation system responsive to the needs of

the public" and, if adopted and implemented, would be an abdicaticn

of the overall interests of shippers and the general public.

We in the Farmers Union regard the railroads as a vital section

of the overall transportation system. We are also well aware of the

severe economic plight of some of the nation's railroads, and we

recognize that concern needs to be exercised for their future

viability.

But, we regard federal regulation as only a very marginal cause,

if any at all, of the economic problems of the railroads. Thus, we

fail to see economic deregulation as any sort of cure-all.

We do not realistically imagine that total deregulation of the

rail industry will result in improved performance for the ship
per.

Neither do we expect the competitive problems of the railroads
 to

evaporate simply because of a change in their regulatory st
atus.

One of the most far-reaching provisions of the bill, in terms of

farm and rural shippers, is the provision which would breach the

common carrier obligations of the existing law. The bill proposes

that commitments of equipment under long-term contracts would 
take

precedence over demands for common carrier obligated service. 
This,

it seems to us, would tend to encourage the concentration of e
quip-

ment in unit-train operations and leave small shippers and 
remote

elevators largely without dependable service.

-2
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We are also tremendously concerned about the provisions of the
bill for abandonment on notice -- only a slight step short of abandon-
ment at will.

We do not regard total deregulation to be a viable option for a
highly-urbanized, highly-industrialized society, yet one which is
heavily dependent upon food production from a widely-dispersed system
of family farming and ranching units.

Frankly, we fail to see that adoption of H. R. 4570:

will save any branch lines now slated for abandonment;

will build any additional boxcars;

will allocate any rail-cars where they are needed
by rural shippers and country grain elevators;

will maintain common carrier obligations of service;

will protect shippers who have no alternative transpor-
tation services; or

-- will keep the cost of transportation services within
reasonable bounds.

More specifically, we would like to comment on major provisions
of H. R. 4570 as follows:

1. Rate Increases:

Railroads may raise or lower rates 7 percent per annum
plus inflation between now and 1985. Then rails may set
rates at whatever the traffic will bear. Rails may receive
greater rate increases than 7 percent per annum plus infla-
tion by going through the ICC. The ICC, under the 4R Act
protects the captive shipper by setting rates. Where there
is competition, the rails are free to set rates accordingly.
What this bill seeks to do is allow the rails to exploit the
captive shipper who has no alternative.

2. Demand-Sensitive Rates:

Rails may raise or lower rates by 3 percent within
minimum and maximum to respond to fluctuations in service
demand. As of today, nothing prohibits the rails from cut-
ting rates under the yo-yo provision of the 4R Act. The rails

are free to cut rates but haven't done so.

-3
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3. Elimination of Requirement of Joint Line Rates and

Through Rates:

On January 1, 1985, rails would be free to continue

or discontinue any rate or route as they see fit.

Since 85 percent of all freight traffic moves by more

than one transport mode, this would be highly disruptive

to the smooth flow of goods across the country. Also, it

would ne impossible to maintain any continuity in the rate

structure. A shipper would not be able to know in advance

the freight rate on a commodity to be shipped any distance

at all.

4. Elimination of Provisions Requiring Railroads to 

Reimburse Shippers Who Use Their Own Rail Equipment:

This bill would allow rails to charge the full fee to

shippers owning or leasing cars. This is confiscating

property. Shippers have made a substantial investment in

rail equipment and would lose the per diem now granted in

their freight rates.

5. Rate Bureaus:

Rails are exempt from the Sherman, Clayton, Federal

Trade Commission, Wilson Tariff and 1936 Trade Acts. This

bill would end this immunity.

6. Elimination of Port Equalization:

Rails would be free to set different rates for moving

a similar commodity a similar distance; thus, the cost of

commodities may, under this bill, differ considerably.

This would give a competitive edge to a shipper who has
 the

clout to negotiate a better rate, and captive shippers 
would

be at a competitive disadvantage in negotiating a ra
te

because there are no alternatives.

7. Notice and Publication: 

Rails are required to publish rates with the ICC 
so

that, ostensibly, the public interest will be ser
ved. How-

ever, the first year after the Act's passage, the ra
ils are

required to give 21 days notice of an increase, the 
second

year 14 days notice, and the third year, the rates are 

effective upon publication. So the end result of this

public awareness provision is to lull shippers as to
 rate

increases with absolutely no warning.

-4
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Also, rails are not obligated to maintain any rate
established before January 1985 unless there are contract
rate agreements. Thus, shippers will have a difficult
time negotiating a rate with no ICC protection. The rails
have no incentive or reason to write favorable terms into
contract rates.

8. Abandonment and Discontinuance of Service:

ICC will allow abandonment if --

* there is no objection to the abandonment or
discontinuance 30 days prior to date of termina-
tion of service;

* the applicant carrier demonstrates that revenues
attributable to the line of service do not meet
or exceed the "full cost" of operating the line
or service, as defined by the Act; or

* the ICC determines that the benefit to the appli-
cant carrier from abandonment or discontinuance,
including any benefit arising from the ability to
put capital used on the line or service to other
railroad use, exceeds the detriment to the protes-
tant and other similarly situated from loss of
service, taking into account any impact the abandon-
ment or discontinuance may have on rural and
community development.

Once a rail is granted permission to abandon a branch
line, a shipper may offer to subsidize a line by offering to
pay the difference between revenues attributable to keep a
line open and the full cost of continuing service. The
carrier and offerer must agree on a price or the matter goes
to binding arbitration. Railroad figures will be used and 
the burden of proof is on the shipper. Thus, the shipper
must go to court, using rail figures to prove they deserve
any service.

9. Mergers: 

The ICC shall allow carriers to coordinate services,
exchange markets, make joint use of facilities, grant
trackage rights to each other, or transfer rail assets,
unless the transfer substantially lessens competition,
creates a monopoly, restrains trade or service of freight
surface carriers, or the anti-competitive effects outweigh
the public interest in public transportation needs.

-5
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10. Elimination of Captive Shipper Provision:

Today, the 4R Act's "Market Dominance Rule" protects
captive shippers.

If a shipper moves 70 percent of all freight by one
mode of transport or pays 160 percent of variable cost,
or has a substantial investment in rail equipment, he is
captive. Thus, his rates are set by the ICC in such a
way that a monopoly railroad won't be able to take advan-
tage of a captive situation. This bill eliminates captive
protection on January 1, 1985. At that point, shippers
will clearly be hostages to the monopoly railroad.

11. Car Service Orders:

This bill removes ICC authority to order cars to areas
that are having shortage problems. The rails are free to
service as they see fit. Shippers with economic clout are
sure to fare better than those who have survived with ICC
protection.

The ramifications of this bill would be devastating to all
shippers except the powerful ones who could bargain with the rails
from a position of strength. For the rest of us, it would be either
the end of reasonably-priced rail service, or the end of rail service
altogether.

[Whereupon, at 1:07 p.m., the subcommittees adjourned.]
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