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CRIMINAL JUSTICE REFORMS
. H.R. 7988

TUESDAY, SEPTEMBER 23, 1980
Nil

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON JUDICIARY, MANPOWER AND EDUCATION,

COMMITTEE ON THE DISTRICT OF COLUMBIA,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9 a.m., in room
1310, Longworth House Office Building, Hon. Romano L. Mazzoli
(chairman of the subcommittee) presiding.

Present: Representatives Mazzoli, Leland, and Harris.
Also present: Elizabeth D. Lunsford, general counsel; Don

Temple, subcommittee counsel; James T. Clark, legislative counsel;
Donn Davis, staff; Harry M. Singleton, minority chief counsel; and
Alfred S. Frank, minority staff counsel.
Mr. MAZZOLL We open our hearing this morning on H.R. 7988 by

welcoming our witnesses and thanking them for taking time out of
their busy schedules in order to testify on this bill.
[The bill referred to, introduced by Chairman Dellums by re-

quest, on August 21, 1980, together with staff summary thereof,
follows:]

(1)

S
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96TH CONGRESS
2D SESSION H. R. 7988

To establish an Office of the Attorney General for the District of Columbia, to

transfer prosecutorial authority for local offenses and custodial responsibility

for prisoners convicted of local offenses to the District of Columbia Govern-

ment, to provide for the local appointment of the judges of the District of

Columbia Courts, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

AUGUST 21, 1980

Mr. DELLUMS (by request) introduced the following bill; which was referred to the
Committee on the District of Columbia

A BILL
To establish an Office of the Attorney General for the District

of Columbia, to transfer prosecutorial authority for local

offenses and custodial responsibility for prisoners convicted

of local offenses to the District of Columbia Government, to

provide for the local appointment of the judges of the

District of Columbia Courts, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

6
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1 TITLE I—SHORT TITLE, PURPOSE, AND

2 DEFINITIONS

3 SHORT TITLE

4 SEC. 101. This Act may be cited as the "District of

5 Columbia Criminal Justice Reform Act".

6 STATEMENT OF PURPOSE

7 SEC. 102. Subject to the retention by Congress of the

8 ultimate legislative authority over the District of Columbia

9 vested by article I, section 8, clause 17, of the Constitution,

10 it is the intent of Congress to establish an autonomous judi-

11 cial system in the government of the District of Columbia by

12 granting such government full authority over the prosecution

13 of violations of the laws of the District of Columbia, the cus-

14 tody of prisoners convicted of local violations, and the

15 appointment of the local judiciary, analogous to the authority

16 vested in a State, and thereby to relieve the Federal Gov-

17 ernment of the burden of such essentially local District

18 responsibilities.

19

20

21

22

23

24

DEFINITIONS

SEC. 103. As used in this Act, unless otherwise pro-

vided or indicated by the context:

(1) The term "Attorney General" means the Attorney

General for the District of Columbia established pursuant to

this Act.
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1 (2) The term "Council" means the Council of the Dis-

2 trict of Columbia established pursuant to section 401 of the

3 District of Columbia Self-Government and Governmental

4 Reorganization Act.

5 (3) The term "Deputy Attorney General" means the

6 Deputy Attorney General for the District of Columbia estab-

7 lished pursuant to this Act.

8 (4) The term "District" means the District of Columbia.

9 (5) The term "law of the District of Columbia" means

10 any law applicable exclusively to the District of Columbia

11 enacted by Congress, any act of the Council, or any rule or

12 regulation promulgated by the Mayor, the Council, or any

13 other agency or entity of the District of Columbia.

14 (6) The term "Mayor" means the Mayor of the District

15 of Columbia established pursuant to section 421 of the Dis-

16 trict of Columbia Self-Government and Governmental Reor-

17 ganization Act.

18 TITLE II—OFFICE OF THE ATTORNEY GENERAL

19 ESTABLISHMENT

20 SEC. 201. There is established within the District of

21 Columbia Government an Office of the Attorney General for

22 the District of Columbia, headed by an Attorney General.

23 APPOINTMENT AND TERM OF OFFICE

24 SEC. 202. (a) The Attorney General shall be appointed

25 by the Mayor with the advice and consent of the Council, but

•
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1 if the Council does not disapprove any nomination by the

2 Mayor within 60 days of the Mayor's transmittal thereof, the

3 nominee shall be deemed to have been confirmed on the day

4 following the date of the expiration of that period.

5 (b) The Attorney General shall serve at the pleasure of

6 the Mayor for a term of four years coterminous with the term

7 of the office of the Mayor as set by section 421(b) of the

8 District of Columbia Self-Government and Governmental

9 Reorganization Act.

10 FILLING OF VACANCIES

11 SEC. 203. A vacancy in the office of Attorney General

12 shall be filled in the same manner in which the original ap-

13 pointment is made. Any person so appointed to fill such a

14 vacancy shall serve only for the remainder of the unexpired

15 term of his predecessor.

16 QUALIFICATIONS OF OFFICE

17 SEC. 204. The Attorney General shall be a member in

18 good standing of the District of Columbia Bar, shall have

19 been engaged in the practice of law for at least five years

20 preceding appointment, and shall be a resident of the District

21 of Columbia (or become a resident within' 180 days of his

22 appointment). For the purposes of this section, "practice of

23 law" shall include active practice before any court of the

24 United States, a State, the District of Columbia, or other

25 jurisdiction of the United States; employment in a legal ca-
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1 pacity by the government of the United States, the District of

2 Columbia, a State, or local entity; or employment on the fac-

3 ulty of an accredited law school.

4 COMPENSATION

5 SEC. 205. The Attorney General shall receive compen-

6 sation at a rate equivalent to level IV of the Executive

7 Schedule established under section 5315 of title 5 of the

8 United States Code, subject to the provisions of the District

9 of Columbia Government Comprehensive Merit Personnel

10 Act of 1978 (D.C. Code, sec. 1-331.1 et seq.).

11 FUNCTIONS OF THE ATTORNEY GENERAL

12 SEC. 206. The Attorney General for the District of Co-

13 lumbia shall be the chief legal officer for the District of Co-

14 lumbia and have charge of all law business of the District of

15 Columbia. In the performance of such duties he shall-

16 (1) have charge of the prosecution of all violations

17 of the laws of the District of Columbia except those

18 violations brought in the name of the United States

19 pursuant to section 216 of this Act;

20 (2) have charge and conduct of all civil actions,

21 suits or proceedings instituted by and against the Dis-

22 trict of Columbia or the agencies or entities thereof (in-

23 eluding the independent agencies thereof), or in which

24 the District of Columbia is concerned, including all ac-
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1 tions in which the constitutionality or validity of the

2 laws of the District of Columbia are challenged;

3 (3) render written legal opinions and advice to the

4 Mayor, the Council, and the heads of agencies and en-

5 tities of the District of Columbia Government (includ-

6 ing the independent agencies thereof), which opinions,

7 in the absence of specific action by the Mayor or act of

8 the Council to the contrary, or until overruled by con-

9 trolling court decision, shall be the guiding statement

10 of law, to be followed by all District officers and em-

11 ployees in the performance of their official duties;

12 (3) render, upon request, written legal opinions

13 and advice on matters pertaining to the District Gov-

14 ernment to the President and Congress of the United

15 States;

16 (4) make recommendations to the Mayor with re-

17 spect to the pardon or the commutation of the sen-

18 tences of persons convicted of crimes against the Dis-

19 trict of Columbia;

20 (5) serve as the chief representative of the District

21 of Columbia Government in matters of criminal justice

22 policy, in the carrying out of which responsibility he

23 shall have the advice and assistance of such other

24 agencies or entities of the District of Columbia Gov-

25 ernment as he shall deem necessary and appropriate;
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1 (6) develop and direct criminal justice and law en-

2 forcement policies and coordinate the implementation

3 of such policies by the law enforcement agencies within

4 the District Government;

5 (7) perform all functions granted to or vested in

6 the Corporation Counsel of the District of Columbia by

7 law prior to the effective date of this Act;

8 (8) develop regulations pursuant to which he shall

9 be authorized to take all personnel actions necessary to

10 administer the Office of the Attorney General, includ-

11 ing the authority, subject to the provisions of the Dis-

12 trict of Columbia Government Comprehensive Merit

13 Personnel Act of 1978, to appoint, promote, transfer,

14 discipline, suspend and terminate Assistant District At-

15 torneys and other officers and employees;

16 (9) supervise the administration of the Office of

17 the Attorney General;

18 (10) have the authority to appoint special counsel

19 for a particular purpose or designated proceeding and

20 to determine the compensation, powers, duties, and the

21 length and manner of service of such special counsel;

22 (11) issue rules and regulations necessary to carry

23 out the purposes of this Act; and

24 (12) perform such other functions that the Mayor

25 may from time to time delegate to him.
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1 DELEGATION AND REGULATION OF AUTHORITY

2 SEC. 207. The Attorney General may delegate any of

3 his functions to any other officer, employee, or entity of
 the

4 Office of the Attorney General and may authorize the succes
-

5 sive redelegations of such functions within the Office as 
may

6 be necessary or appropriate. In addition, the Attorney G
en-

7 eral may allocate or reallocate his functions among the 
offi-

8 cers, employees, or agencies of his office and establish, co
n-

9 solidate, alter or discontinue such organizational entities

10 within such office as may be necessary or appropriate, except

11 that the Attorney General may not abolish the positions es-

12 tablished in this title.

13 DEPUTY ATTORNEY GENERAL

14 SEC. 208. (a) The Attorney General shall appoint a

15 Deputy Attorney General for the District of Columbia, wh
o

16 shall generally assist the Attorney General in the perform-

17 ance of his duties.

18 (b) The Deputy Attorney General shall exercise the

19 powers and duties of the Attorney General during his ab-

. 20 sence or disability or in the event of a vacancy in the office of

21 the Attorney General, pursuant to section 213 of this Act.

22 (c) The Deputy Attorney General shall serve at the

23 pleasure of the Attorney General and shall be compensated

24 at a rate equivalent to level V of the Executive Schedule as

25 established under section 5316 of title 5 of the United States
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1 Code, subject to the provisions of the District of Columbia

2 Government Comprehensive Merit Personnel Act of 1978.

3 (d) The Deputy Attorney General shall meet the qualifi-

4 cations for holding office required of the Attorney General

5 under section 204 of this Act and shall serve a term cotermi-

6 nous with that provided for the office of the Attorney General

7 under section 202(b) of this Act.

8 SOLICITOR GENERAL

9 SEC. 209. (a) The Attorney General shall appoint a So-

10 licitor General for the District of Columbia, who shall assist

11 the Attorney General in the performance of his duties as pro-

12 vided by this section.

13 (b) The Solicitor General, subject to the general super-

14 vision of the Attorney General, shall-

15 (1) conduct, or assign and supervise, all cases

16 before the United States Supreme Court, including ap-

17 peals, petitions for and in opposition to certiorari, briefs

18 and arguments (including those as amicus curiae), and

19 settlement thereof;

20 (2) authorize petitions for rehearings en banc and

21 other extraordinary appeals, and the filing of amicus

22 curiae briefs, in any appellate court;

23 (3) provide legal counsel and advice to the Attor-

24 ney General;
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1 (4) take all actions with respect to the appoint-

2 ment, employment, separation, training, and general

3 administration of attorneys and other personnel in the

4 Office of the Solicitor General, subject to the final ap-

5 proval of the Attorney General; and

6 (5) perform such other duties and functions as

7 may be especially assigned from time to time by the

8 Attorney General.

9 (c) The Solicitor General shall serve at the pleasure of

10 the Attorney General and be compensated at a rate equiva-

11 lent to the rate established for grade 18 of the General

12 Schedule under section 5332 of title 5 of the United States

13 Code, subject to the provisions of the District of Columbia

14 Government Comprehensive Merit Personnel Act of 1978.

15 (d) The Solicitor General shall meet the qualifications

16 for holding office required of the Attorney General under sec-

17 tion 204 of this Act and shall serve a term coterminous with

18 that provided for the office of the Attorney General under

19 section 202(b) of this Act, or until his successor is appointed.

20 DISTRICT ATTORNEY FOR CRIMINAL PROSECUTIONS

21 SEC. 210. (a) The Attorney General shall appoint a Dis-

22 trict Attorney for Criminal Prosecutions, who shall be the

23 head of the Criminal Division of the Office of the Attorney

24 General and who shall assist the Attorney General in the

25 performance of his duties as provided by this section.



12

11

1 (b) The District Attorney for Criminal Prosecutions,

2 subject to the general supervision of the Attorney General,

3 shall-

4 (1) have charge of the prosecution of violations of

5 the criminal laws of the District of Columbia, except

6 for those matters brought in the name of the United

7 States pursuant to section 216 of this Act;

8 (2) have charge of conduct of all juvenile delin-

9 quency proceedings based upon violations of the crimi-

10 nal laws of the District of Columbia;

11 (3) develop and supervise the implementation of

12 all policies relating to criminal prosecutions and juve-

13 nile delinquency proceedings, and develop policies re-

14 lating to the investigation thereof;

15 (4) have charge of the conduct of all extradition

16 and other special criminal proceedings;

17 (5) make recommendations to the Attorney Gen-

18 eral with respect to pardons and commutations of sen-

19 tences by the Mayor of persons convicted of crimes

20 against the District of Columbia;

21 (6) conduct or authorize, in criminal prosecutions

22 in the name of the District of Columbia, appeals in all

23 appellate courts and petitions to such courts for the is-

24 suance of extraordinary writs, except to the extent that

25 such functions are delegated by the Attorney General
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1 to the Solicitor General or another officer or employee

2 in the Office of Attorney General;

3 (7) take all actions with respect to the appoint-

4 ment, employment, separation, training and general ad-

5 ministration of attorneys and other personnel in the

6 Criminal Division of the Office of the Attorney Gen-

7 eral, subject to the final approval of the Attorney Gen-

8 eral; and

9 (8) perform such other duties and functions as

10 may be specially assigned from time to time by the At-

11 torney General.

12 (c) The District Attorney for Criminal Prosecutions

13 shall serve at the pleasure of the Attorney General and shall

14 be compensated at a rate equivalent to the rate established

15 for grade 18 of the General Schedule under section 5332 of

16 title 5 of the United States Code, subject to the provisions of

17 the District of Columbia Government Comprehensive Merit

18 Personnel Act of 1978.

19 (d) The District Attorney for Criminal Prosecutions

20 shall meet the qualifications of office required of the Attorney

21 General under section 204 of this Act and shall serve a term

22 coterminous with that provided for the office of the Attorney

23 General under section 202(b) of this Act, or until his succes-

24 sor is appointed.

69-197 0 - 81 -- 2
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1 DISTRICT ATTORNEY FOR CIVIL PROCEEDINGS

2 SEC. 211. (a) The Attorney General shall appoint a Dis-

3 trict Attorney for Civil Proceedings, who shall be the head of

4 the Civil Division of the Office of the Attorney General and

5 who shall assist the Attorney General in the performance of

6 his duties as provided by this section.

7 (b) The District Attorney for Civil Proceedings, subject

8 to the general supervision of the Attorney General, shall-

9 (1) have charge of all civil and administrative ac-

10 tions, suits or proceedings (including the investigation

11 thereof) instituted by or against the District of Colum-

12 bia or its agencies;

13 (2) develop and supervise the implementation of

14 all policies relating to the investigation, litigation, and

15 settlement of suits and other proceedings against the

16 District of Columbia or its agencies;

17 (3) conduct or authorize, in civil or administrative

18 actions, appeals by the District of Columbia and its

19 agencies to all appellate courts and petitions to such

20 courts for the issuance of extraordinary writs, except

21 to the extent that such functions are delegated by the

22 Attorney General to the Solicitor General or another

23 officer or employee in the Office of the Attorney

24 General;
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1

2

3

4

5

6

7

8

9

10

11

12 and

14

(4) prepare the formal opinions of the Attorney

General, render informal opinions and legal advice to

the agencies of the District Government, including the

independent agencies thereof, and assist the Attorney

General in the performance of his functions as legal

adviser to the Mayor;

(5) take all action with respect to the appoint-

ment, employment, separation, training and general ad-

ministration of attorneys and other personnel in the

Civil Division of the Office of the Attorney General,

subject to the final approval of the Attorney General;

13 (6) perform such other duties and functions as

14 may be especially assigned from time to time by the

15 Attorney General.

16 (c) The District Attorney for Civil Proceedings shall

17 serve at the pleasure of the Attorney General and shall be

18 compensated at a rate equivalent to the rate established for

19 grade 18 of the General Schedule under section 5332 of title

• 20 5 of the United States Code, subject to the provisions of the

21 District of Columbia Government Comprehensive Merit Per-

22 sonnel Act of 1978.

23 (d) The District Attorney for Civil Proceedings shall

24 meet the qualifications of office required of the Attorney Gen-

25 eral under section 204 of this Act and shall serve a term
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1 coterminous with that provided for the office of the Attorney

2 General under section 202(b) of this Act, or until his succes-

3 sor is appointed.

4 DISTRICT OF COLUMBIA MARSHAL

5 SEC. 212. (a) The Attorney General shall appoint a

6 Marshal for the District of Columbia, who shall assist the

7 Attorney General in the performance of his duties. The Mar-

8 shal shall be experienced in criminal justice and security

9 matters.

10 (b) The Marshal, subject to the general supervision of

11 the Attorney General, shall-

12 (1) provide for the security of the Superior Court

13 of the District of Columbia and the District of Colum-

14 bia Court of Appeals, in consultation with the Joint

15 Committee on Judicial Administration for the District

16 of Columbia Courts;

17 (2) have charge of the transportation of District of

18 Columbia prisoners within the District, and to and

19 from the District and institutions operated by the Dis-

20 trict irrespective of their location;

21 (3) execute all lawful writs, subpenas, process and

22 orders issued by the District of Columbia Courts or

23 other authority of the District and command all neces-

24 sary assistance to execute his duties, in the perform-

25 ance of which the Marshal and his deputies shall pos-
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1 sess all of the common law powers of a constable or

2 sheriff; and

3 (4) perform such other duties and functions as

4 may be especially assigned from time to time by the

5 Attorney General.

6 (c) The Marshal shall serve at the pleasure of the Attor-

7 ney General and shall otherwise be subject to the provisions

8 of the District of Columbia Government Comprehensive

9 Merit Personnel Act of 1978.

10 (d) The Marshal shall serve a term coterminous with

11 that provided for the office of the Attorney General under

12 section 202(b) of this Act, or until his successor is appointed.

13 ACTING ATTORNEY GENERAL

14 SEC. 213. (a) During the absence or disability of the

15 Attorney General, or in the event of a vacancy in the office

16 of the Attorney General (other than a vacancy occurring by

17 reason of the expiration of the term of an Attorney General),

18 the Deputy Attorney General shall act as Attorney General.

19 The Attorney General shall designate the order in which

20 other officers or employees of the Office of the Attorney Gen-

21 eral shall act for and perform the functions of the Attorney

22 General during the absence, disability, or vacancy in the

23 office, of both the Attorney General and the Deputy Attorney

24 General.
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1 (b) Upon the expiration of the term of the Attorney

2 General pursuant to section 202(b) of this Act, the Mayor

3 may designate a nominee for the office of Attorney General

4 as Acting Attorney General until the nominee is confirmed.

5 ASSISTANT DISTRICT ATTORNEYS

6 SEC. 214. Assistant District Attorneys appointed by the

7 Attorney General pursuant to this Act shall be authorized

8 and empowered to execute and fulfill the duties of their office

9 according to the Constitution and the laws of the District of

10 Columbia and shall have and hold such offices with all the

11 powers, privileges, and emoluments to the same of right ap-

12 pertaining during the pleasure of the Attorney General.

13 TRAINING

14 SEC. 215. The Attorney General shall establish pro-

15 grams for the professional training and continuing legal edu-

16 cation of the staff of the Office of the Attorney General and

17 may appoint an Executive Assistant for Training to coordi-

18 nate such programs.

19 FEDERAL PROSECUTION OF LOCAL CASES

20 SEC. 216. (a) Except as otherwise provided in this sec-

21 tion, prosecutions for violations of the laws of the District of

22 Columbia shall be conducted in the name of the District of

23 Columbia by the Attorney General for the District of

24 Columbia.

•
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1 (b) An information or indictment brought in the name of

2 the United States in the United States District Court for the

3 District of Columbia may include charges of violations of the

4 laws of the District of Columbia if-

5 (1) the Attorney General for the District of Co-

6 lumbia consents to the inclusion of such charges in

7 writing; or

8 (2) the United States Attorney General has certi-

9 fied the case or matter for federal prosecution pursuant

10 to subsection (d) of this section.

11 (c) An indictment or information brought in the name of

12 the District of Columbia in the Superior Court of the District

13 of Columbia may, with the consent of the Attorney General

14 for the District of Columbia or upon certification by the

15 United States Attorney General pursuant to subsection (d) of

16 this section, be joined for trial in the United States District

17 Court for the District of Columbia with an indictment or in-

18 formation brought in that court if the charges in the indict-

19 ments or informations could have been joined in the same

20 indictment or information in such District Court before the

21 effective date of this Act.

22 (d)(1) Where the United States Attorney General finds

23 that a particular matter or case involves a legitimate and

24 compelling federal interest, which justifies the exercise of ex-

25 elusive federal jurisdiction, and such exercise of federal juris-
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1 diction is in the public interest, he may file with the Clerk of

2 the Superior Court of the District of Columbia a certification

3 to that effect. The Attorney General may request that such

4 certification be filed under seal if he deems it necessary to

5 protect the integrity of an ongoing or contemplated investiga-

6 tion or the privacy of an individual, provided that the certifi-

7 cation may not be filed under seal to the extent that it relates

8 to an indictment or information previously filed in either

9 court. Timely notice of any certification shall be given in

10 writing to the Attorney General for the District of Columbia.

11 (2) On the filing of the certification under this subsec-

12 tion, the District of Columbia shall be divesied of jurisdiction

13 to conduct any investigation or to bring any prosecution in

14 relation to the matter or case as to which the certification has

15 been filed, except to the extent that the United States Attor-

16 ney General files with the Clerk of the Superior Court of the

17 District of Columbia and the Clerk of the United States Dis-

18 trict Court for the District of Columbia a statement that the

19 federal interest underlying the certification has been suffi-

20 ciently vindicated so as to warrant the reassertion of jurisdic-

21 tion by the District of Columbia. Such statement shall be

22 filed under seal at the request of the United States Attorney

23 General if the certification was so filed.

24 (3) The United States Attorney General may file a cer-

25 tification under this subsection only if the United States At-



21

20

1 torney for the District of Columbia has sought and failed to

2 obtain the consent of the Attorney General for the District of

3 Columbia to the exercise of federal jurisdiction over the

4 matter or case to which the certification relates.

5 (4) The decision of the United States Attorney General

6 to file the certification provided for by this subsection shall

7 not be subject to review in any court.

8 (5) A prosecution pursuant to certification under this

9 subsection shall be brought in the name of the United States

10 in the United States District Court for the District of Colum-

11 bia in the same manner and subject to the same appellate

12 review as any other prosecution brought in the name of the

13 United States.

14 (e) In cases certified pursuant to subsection (d) of this

15 section, the District of Columbia shall be considered as a

16 "State" within the meaning of sections 245(a)(1), 659,

17 1751(h), and 2117 of title 18 of the United States Code.

18 (f) Nothing in this section shall affect the authority of

19 the United States Attorney General or the United States At-

20 torney for the District of Columbia to exercise jurisdiction

21 concerning violations of the laws of the United States.

22 COOPERATION BETWEEN DISTRICT AND FEDERAL

23 AGENCIES

24 SEC. 217. (a) To the extent necessary to ensure effec-

25 tive law enforcement and the due administration of criminal
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1 justice in the District of Columbia, the United States Attor-

2 ney General shall provide assistance and guidance in the

3 training of Assistant District Attorneys, the development of

4 ethical and professional standards for the conduct of criminal

5 prosecutions, and the development of cooperative law en-

6 forcement activities.

7 (b) The United States Attorney General and the Attor-

8 ney General for the District of Columbia shall enter into a

9 Memorandum of Understanding under which-

10 (1) the United States Attorney General will

11 render, or coordinate the rendering by other Federal

12 agencies and departments of, assistance to the District

13 of Columbia;

14 (2) there will be the maximum feasible exchange

15 of information concerning violations or potential viola-

16 tions of law within their respective jurisdictions, and in

17 particular concerning those matters which may warrant

18 exercise of the certification authority provided under

19 section 216(d) of this Act, provided that the provisions

20 of Rule 6(e) of the Federal Rules of Criminal Proce-

21 dure and Rule 6(e) of the Criminal Rules of the Supe-

22 nor Court of the District of Columbia shall not bar the

23 disclosure of matters occurring before the grand jury to

24 the United States Attorney for the District of Colum-

25 bia in connection with the investigation or prosecution

-

-

-
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1 of violations of the laws of the United States or of the

2 District of Columbia;

3 (3) the Attorney General for the District of Co-

4 lumbia and other agencies of the District of Columbia

5 will provide to the United States Attorney General and

6 the United States Attorney for the District of Colum-

7 bia such assistance as may be necessary in aid of their

8 investigative and prosecutorial responsibilities; and

9 (4) the United States Bureau of Prisons will con-

10 tinue to make available facilities for the confinement of

11 certain District of Columbia prisoners.

12 CONTINUATION OF SERVICES BY THE UNITED STATES

13 MARSHAL

14 SEC. 218. (a) The Office of the United States Marshal

15 shall continue to have authority to provide for the transporta-

16 tion, within or without the District of Columbia, of prisoners

17 convicted of violations of the laws of the District of Columbia

18 and to execute all lawful writs, subpoenas, process, and

19 orders issued by the District of Columbia courts outside the

20 District of Columbia.

21 (b) The United States Attorney General and the Attor-

22 ney General for the District of Columbia shall enter into a

23 Memorandum of Understanding to implement the authority of

24 the Office of the United States Marshal provided for under
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1 this section and the authority of the District of Columbia

2 Marshal provided for under section 212 of this Act.

3 AUTHORIZATION OF APPROPRIATIONS

4 SEC. 219. There are hereby authorized to be appropri-

5 ated out of funds credited to the District or to the United

6 States, pursuant to the schedule of funding provided by sec-

7 tion 307 of this Act, such funds as may be necessary to carry

8 out the purposes of this Act. When so specified in appropri-

9 ation Acts, such funds shall remain available until expended.

10 OFFICIAL EXPENSES

11 SEC. 220. The Attorney General is hereby authorized

12 to provide for the expenditure of funds as the Attorney Gen-

13 eral may deem necessary for appropriate purposes related to

14 the responsibilities of the Office of the Attorney General. The

15 determination of the Attorney General thereof shall be final

16 and conclusive, and a certificate by the Attorney General

17 shall be sufficient voucher for the expenditure of appropri-

18 ations made pursuant to this section.

19 MINIMUM BUDGET REQUESTS BY DISTRICT GOVERNMENT

20 SEC. 221. The District Government, in any annual

21 budget request made pursuant to section 446 of the District

22 of Columbia Self-Government and Governmental Reorgani-

23 zation Act after the first fiscal year after the effective date of

24 this Act, shall request a total number of positions and amount

25 of appropriations for the Office of the Attorney General that
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1 is at least equal to the number of positions and amount of

2 appropriations authorized by Congress for such Office for the

3 first fiscal year after the effective date of this Act.

4 TITLE III—TRANSITION PROVISIONS

5 ABOLISHMENT OF THE OFFICE OF THE CORPORATION

6 COUNSEL

7 SEC. 301. The Office of the Corporation Counsel of the

8 District of Columbia, as established by section 18 of the Act

9 of August 23, 1971 of the Legislative Assembly of the Dis-

10 trict of Columbia, and as reestablished by Reorganization

11 Order No. 50 promulgated by the Board of Commissioners

12 pursuant to Reorganization Plan No. 5 of 1951, is abolished,

13 and its functions and positions are transferred to the Office of

14 the Attorney General.

15 TRANSFER OF PERSONNEL

16 SEC. 302. (a) Officers and employees of the Office of the

17 Corporation Counsel incumbent prior to the effective date of

18 title II of this Act, shall be deemed to be transferred to the

19 Office of the Attorney General as of the effective date of title

20 II of this Act without a break in service. Such officers or

21 employees of such office as are appointed Assistant District

22 Attorneys shall serve at the pleasure of the Attorney

23 General.

24 (b) Any officer or employee of the Office of the United

25 States Attorney for the District of Columbia or of the United
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1 States Marshal's Service of the District of Columbia who,

2 after the date of enactment of this Act but no later than 90

3 days prior to the effective date of title II of this Act, requests

4 in writing to be transferred to the Office of the Attorney

5 General, shall, with the approval of the Attorney General

6 Designate, be deemed to be transferred to such office without

7 a break in service on the effective date of title II of this Act.

8 The Attorney General Designate may permit such request

9 for transfer to be made later than 90 days prior to the effec-

10 tive date of title II of this Act, but in no event subsequent to

11 such effective date. The Attorney General Designate shall be

12 deemed to have approved such transfer unless he indicates in

13 writing his disapproval within 20 days (excluding Saturdays,

14 Sundays, and holidays) of the date on which such request for

15 transfer is made.

16 (c) No employee shall, by reason of his transfer to the

17 Office of the Attorney General, be deprived of any civil serv-

18 ice rights, benefits, and privileges held by him prior to such

19 transfer, but shall retain personnel benefits, including but not

20 limited to pay, tenure, leave, residence, retirement, health

21 and life insurance, and employee disability and death bene-

22 fits, all at least equal to those provided by legislation enacted

23 by Congress or the Council, or regulation adopted pursuant

24 thereto, and applicable to such employees immediately prior

25 to the Tffective date of the system established pursuant to

•
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1 this Act, except that notwithstanding any other provision of

2 law, those persons appointed as Assistant District Attorneys

3 shall serve, as of the date of their appointments, at the pleas-

4 ure of the Attorney General.

5 TRANSFER OF POSITIONS, PROPERTY, AND FUNDS

6 SEC. 303. (a) In each case of the transfer by any provi-

7 sion of this Act of functions of the Corporation Counsel of the

8 District of Columbia, the Attorney General of the United

9 States, the United States Attorney for the District of Colum-

10 bia, or the United States Marshal for the District of Columbia

11 to the Attorney General for the District of Columbia, there

12 are hereby authorized to be transferred positions, property,

13 records, and unexpended balances of appropriations, alloca-

14 tions or other funds, assets and liabilities which relate pri-

15 manly to the functions so transferred.

16 (b) If any question arises in connection with the carrying

17 out of subsection (a), such questions shall be decided-

18 (1) in the case of functions transferred from a fed-

19 eral officer or agency, by the Director of the Office of

20 Management and Budget; and

21 (2) in the case of functions transferred from A

22 District officer or agency, by the Mayor.

23 EXISTING STATUTES, REGULATIONS, AND OTHER ACTIONS

24 SEC. 304. Any statute, regulation, or other action in

25 respect of (and any regulation or other action issued, made,
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1 taken, or granted by) any officer or agency from which any

2 function is transferred by this Act shall, except to the extent

3 modified or made inapplicable by or under authority of law,

4 continue in effect as if such transfer had not been made; but

5 after such transfer is made by this Act references in such

6 statute, regulation, or other action shall be held and consid-

7 ered to refer to the officer or agency to which the transfer is

8 made. As used in this section the term "other action" in-

9 eludes, without limitation, any rule, order, contract, compact,

10 policy, determination, directive, grant, authorization, permit,

11 requirement, or designation.

12 PENDING ACTIONS AND PROCEEDINGS

13 SEC. 305. (a) No prosecution, suit, action, or other judi-

14 cial proceeding lawfully commenced by or against any officer

15 or agency in his or its official capacity or in relation to the

16 exercise of his or its official functions shall abate by reason of

17 the taking effect of any provision of this Act; but the court,

18 unless it determines that the survival of a suit, action, or

19 other proceeding is not necessary for purposes of settlement

20 of the questions involved, shall allow the proceeding to be

21 maintained, with such substitutions as to parties as may be

22 appropriate.

23 (b) Prosecutions for violations of the laws of the District

24 of Columbia brought by the United States Attorney for the

25 District of Columbia in the Superior Court of the District of
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1 Columbia by the filing of an indictment or information prior

2 to the effective date of this Act shall be completed by the

3 Attorney General for the District of Columbia, including any

4 appellate review. The United States Attorney for the District

5 of Columbia and the Attorney General for the District of Co-

6 lumbia shall enter into an agreement providing for the desig-

7 nation of Assistant United States Attorneys as Assistant Dis-

8 trict Attorneys for the purpose of competing such cases, pur-

9 suant to section 101(d) of title 23 of the District of Columbia

10 Code, in the interests of economical use of prosecutorial

11 resources.

12 (c) No administrative action or proceeding lawfully com-

13 menced shall abate solely by reason of the taking effect of

14 any provision of this Act, but such action or proceeding shall

15 be continued with such substitutions as to parties and officers

16 or agencies as are appropriate.

17 PLANNING BY ATTORNEY GENERAL DESIGNATE

18 SEC. 306. (a) The Mayor may appoint, and the Council

19 may confirm, an Attorney General Designate, who shall take

20 office as Attorney General upon the effective date of title II

21 this Act. The Attorney General Designate, in cooperation

22 with appropriate federal and district authorities, shall provide

23 for the planning preliminary to the establishment of the

24 Office of the Attorney General and the orderly transition to

25 such office of functions and personnel from the Office of the

69-197 0 - 81 -- 3
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1 Corporation Counsel of the District of Columbia and the

2 United States Department of Justice, including the Office of

3 the United States Attorney for the District of Columbia and

4 the United States Marshal's Service for the District of Co-

5 lumbia, as provided by this Act. The Attorney General Des-

6 ignate may appoint and remove a Deputy Attorney General

7 Designate, a Solicitor General Designate, District Attorney

8 Designate for Criminal Prosecutions, District Attorney Des-

9 ignate for Civil Proceedings, and a District of Columbia Mar-

10 shal Designate, who shall take office as Deputy Attorney

11 General, Solicitor General, District Attorney for Criminal

12 Prosecutions, District Attorney for Civil Proceedings, and

13 District of Columbia Marshal, respectively, upon the effective

14 date of title II of this Act. In addition, the Attorney General

15 Designate may hire other assistants and nonlegal clerical

16 staff as he deems necessary and appropriate to the fulfilment

17 of his responsibilities during the transition period. The Attor-

18 ney General Designate and other designated officers appoint-

19 ed by him shall be subject to the provisions concerning ap-

20 pointment (including the requirement of confirmation of the

21 Attorney General within 60 days of nomination), filling of

22 vacancies, qualifications of office, and compensation provided

23 by title II of this Act, but nothing in this section shall be

24 construed to shorten the terms of office of such officers, after
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1 the effective date of title II of this Act, as provided by sec-

2 tions 202, 206, 207, and 208 of this Act.

3 (b) Prior to the confirmation of the Attorney General

4 Designate by the Council, the Mayor may exercise the au-

5 thority of the Attorney General Designate to negotiate and

6 enter into any agreements with federal authorities, and such

7 other actions, as are necessary.

8 FUNDING DURING TRANSITION YEARS

9 SEC. 307. The expenses of the Office of the Attorney

10 General (except for the expenses of functions previously per-

11 formed by the Office of the Corporation Counsel) including

12 the expenses of the transfer of functions from Federal or Dis-

13 trict agencies to such office, as appropriated by Congress,

14 shall be paid from funds deposited to the credit of the District

15 or the United States according to the following schedule:

16 (1) During the period between the date of the ef-

17 fective date of this section and September 30, 1981,

18 and during the fiscal year ending September 30, 1982,

19 the entire expense of the Office shall be paid from

20 United States funds.

21 (2) During the fiscal year ending September 30,

22 1983, seventy-five percent of the expenses of the

23 Office shall be paid from United States funds and

24 twenty-five percent shall be paid from District funds.
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1 (3) During the fiscal year ending September 30,

2 1984, fifty percent of the expenses of the Office shall

3 be paid from United States funds and fifty percent shall

4 be paid from District funds.

5 (4) During the fiscal year ending September 30,

6 1985, twenty-five percent of the expenses of the Office

7 shall be paid from United States funds and seventy-five

8 percent shall be paid from District funds.

9 (5) During the fiscal year ending September 30,

10 1986, and subsequent fiscal years, the entire expense

11 of the Office shall be paid from District funds.

12 TITLE IV—AMENDMENTS TO OTHER LAWS

13 AMENDMENTS TO THE SELF-GOVERNMENT ACT

14 SEC. 401. The District of Columbia Self-Government

15 and Governmental Reorganization Act is amended as

16 follows:

17

18

19

20

21

22

23

24

25

(1) Section 431 is amended—

(A) in subsection (d), by amending paragraph

(1) to read as follows:

"(1) There is established a District of Columbia Com-

mission on Judical Disabilities and Tenure (hereinafter re-

ferred to as the 'Tenure Commission'). The Tenure Commis-

sion shall consist of five members selected in accordance with

the provisions of subsection (e). Such members shall serve for

terms of six years.",
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1 (B) in subparagraph (C) of paragraph (1) of

2 subsection (e), by striking out "paragraph (3)(E)"

3 and inserting in lieu thereof "paragraph (3)(C)",

4 and

5

6

7

8

9

10

11

12

13

14 and

15

16

17

18

19

20

21

22 inafter in this section referred to as the 'Commission). The

23 Commission shall consist of five members selected in accord-

24 ance with the provisions of subsection (b). Such members

25 shall serve for terms of six years.",

(C) in paragraph (3) of subsection (e)—

(i) by striking out subparagraphs (A)

and (E); and

(ii) by redesignating subparagraphs (B)

through (D) as subparagraphs (A) through

(C), respectively.

(2) Section 433 is amended—

(A) by striking out "President" each place it

appears and inserting in lieu thereof "Mayor";

(B) by striking out "Senate" each place it

appears and inserting in lieu thereof "Council".

(3) Section 434 is amended—

(A) by striking out subsection (a) and insert-

ing in lieu thereof:

"(a) There is established for the District of Columbia the

District of Columbia Judicial Nomination Commission (here-
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1 (B) in clause (C) of paragraph (1) of subsec-

2 tion (b), by striking out "(4)(E)" and inserting in

3 lieu thereof "(4)(C)"; •

4 (C) in paragraph (4) of subsection (b)-

5 (i) by striking out subparagraphs (A)

6 and (E); and

7 (ii) by redesignating subparagraphs (B)

8 through (D) as subparagraphs (A) through

9 (C), respectively;

10 (D) by striking out paragraph (5) of subsec-

11 tion (b); and

12 (E) in subsection (d)-

13 (i) by striking out "President" each

14 place it appears and inserting in lieu thereof

15 "Mayor"; and

16 (ii) by striking out "Senate" each place

17 it appears and inserting in lieu thereof

18 "Council".

19 (4) Title IV is amended by inserting after section

20 423 the following new section:

21 "ATTORNEY GENERAL FOR THE DISTRICT OF COLUMBIA

22 "SEC. 424. (a) The Attorney General for the District of

23 Columbia shall be the chief legal officer for the District of

24 Columbia government and shall have charge and conduct of

25 all prosecutions for violations of the laws of the District and
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1 all civil or administrative matters brought by or against the

2 District or in which the District is concerned. As chief legal

3 officer of the District, the duties and powers of the Attorney

4 General shall extend to the independent agencies of the Dis-

5 trict government, including but not limited to those estab-

6 lished in part F of this title. The Attorney General shall

7 render legal opinions to the Mayor, the Council, and agencies

8 or entities of the District Government, which opinions, in the

9 absence of specific action by the Mayor or act of the Council

10 to the contrary, or until overruled by controlling court deci-

11 sion, shall be the guiding statement of law, to the followed by

12 the officers and employees of all District agencies, including

13 the independent agencies, in the performance of their official

14 duties. In addition, the Attorney General shall supervise the

15 District of Columbia marshal, perform all functions previ-

16 ously granted to or vested in the Corporation Counsel, serve

17 as the chief representative of the District government in mat-

18 ters of criminal justice policy, and perform other professional

19 functions as are necessary to carry out the responsibilities of

20 the Attorney General as chief legal officer.

21 "(b) The Attorney General shall be appointed by the

22 Mayor with the advice and consent of the Council for a term

23 of four years coterminous with the term established for the

24 Mayor pursuant to section 421(b) of this Act, but if the Coun-

25 cil does not disapprove any nomination of the Mayor within
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11

12

13

14

15

16

17

18

19

35

1 60 days of the Mayor's transmittal thereof to the Council, the

2 Mayor's nominee shall be deemed to be confirmed. Vacancies

3 in the office of Attorney General shall be filled in the same

4 manner in which the original appointment was made, and any

5 person so appointed to fill such a vacancy shall serve only for

6 the remainder of the unexpired term of his predecessor.".

7 (5) The table of contents of such Act is amended

8 by inserting after the item relating to section 423 the

9 following new item:

"Sec. 424. Attorney General for the District of Columbia.".

AMENDMENTS TO TITLE 11 OF THE DISTRICT OF

COLUMBIA CODE

SEC. 402. Title 11 of the District of Columbia Code is

amended as follows:

(1) Section 11-502(3) is amended to read as

follows:

"(3) Any offense under the laws of the District of

Columbia which is authorized to be included in an indictment

or information brought in such court pursuant to section 216

of the District of Columbia Judicial System Autonomy Act.".

20 (2) Sections 11-703(b) and 11-903(b) are

21 amended by striking out "90 per centum of".

22 (3) Section 11-1501(a) is amended—

-

..

-
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1 (A) by striking out "President" each place it

2 appears and inserting in lieu thereof "Mayor";

3 and

4 (B) by striking out "Senate" each place it

5 appears and inserting in lieu thereof "Council".

6 (4) Section 11-1503(a) is amended by striking out

7 "President" each place it appears and inserting in lieu

8 thereof "District of Columbia Judicial Nominating

9 Commission".

10 (5) Section 11-1562(c) is amended by striking out

11 ", approved by the Surgeon General of the United

12 States,".

13 (6) Section 11-1903(b) is amended by inserting

14 "or Attorney General for the District of Columbia"

15 after "United States Attorney for the District of

16 Columbia".

17 AMENDMENT TO TITLE 13 OF THE DISTRICT OF COLUMBIA

18 CODE

19 SEC. 403. Section 13-302 of title 13 of the District of

20 Columbia Code is amended by inserting "or the District of

21 Columbia marshal or his deputy" after "United States mar-

22 shal for the District of Columbia or his deputy".
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1 AMENDMENT TO TITLE 16 OF THE DISTRICT OF COLUMBIA

2 CODE

3 SEC. 404. Section 16-501(e) of title 16 of the District

4 of Columbia Code is amended by inserting "or District of

5 Columbia marshal" after "United States marshal".

6 AMENDMENTS TO TITLE 23 OF THE DISTRICT OF

7 COLUMBIA CODE

8 SEC. 405. Title 23 of the District of Columbia Code is

9 amended as follows:

10 (1) Section 23-101 is amended to read as follows:

11 "§ 23-101. Conduct of prosecutions.

12 "(a) The Attorney General for the District of Columbia

13 shall have charge and conduct of all prosecutions for viola-

14 tions of the laws of the District of Columbia and regulations

15 promulgated by the Mayor, the Council, or any other agency

16 or entity of the District of Columbia government, except as

17 otherwise expressly provided by law.

18 "(b) An indictment or information brought in the name

19 of the United States may include, in addition to offenses pros-

20 ecutable by the United States, offenses prosecutable by the

21 District of Columbia, and such prosecution may be conducted

22 either solely by the Attorney General for the District of Co-

23 lumbia or his assistants or solely by the United States Attor-

24 ney or his assistants if the other prosecuting authority

25 consents.
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1 "(c) Separate indictments or informations, or both,

2 charging offenses prosecutable by the District of Columb
ia

3 and by the United States may be joined for trial if th
e of-

4 fenses charged therein could have been joined in the sa
me

5 indictment or information. Such prosecution may be con-

6 ducted either solely by the Attorney General for the Distr
ict

7 of Columbia or his assistants or solely by the United States

8 Attorney or his assistants, if the other prosecuting authority

9 consents.

10 "(d) The Attorney General of the District of Columbia

11 may, with the consent of the United States Attorney for the

12 District of Columbia, designate any Assistant United States

13 Attorney as an Assistant District Attorney, and the Unite
d

14 States Attorney for the District of Columbia may, with the

15 consent of the Attorney General for the District of Columbia,

16 designate any Assistant District Attorney as an Assistant

17 United States Attorney, for the purpose of the prosecution,

18 conduct of proceedings, or investigation, of cases or matters

19 within the jurisdiction of the designating official. Such desig-

20 nated attorneys shall be subject to the general supervisory

21 authority of the designating official and shall possess all the

22 powers of the office to which they are designated for the

23 purpose of such designation.

24 "(e) If in any case any question shall arise as to

25 whether, under this section, the prosecution should be con-
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1 ducted by the Attorney General for the District of Columbia

2 or by the United States Attorney, the presiding judge shall

3 forthwith, either on his own motion or upon suggestion of

4 either prosecuting authority, certify the case to the District of

5 Columbia Court of Appeals, which shall hear and determine

6 the question in a summary way. In every such case the de-

7 fendant or defendants shall have the right to be heard in the

8 District of Columbia Court of Appeals. The decision of such

9 court shall be final.".

10 (2) Section 23-109 is amended by inserting "the

11 Attorney General for the District of Columbia or by"

12 after "appointed by".

13 (3) Section 23-541 is amended-

14 (A) by striking out "and" at the end of para-

15 graph (10);

16 (B) by striking out the period at the end of

17 paragraph (11) and inserting in lieu thereof ";

18 and"; and

19 (C) by adding at the end thereof the follow-

20 ing new paragraph:

21 "(12) the term 'Attorney General' means the At-

22 torney General for the District of Columbia or any of

23 his assistants designated by him or otherwise desig-

24 nated by law to act in his place for the particular pur-

25 pose in question.".
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2

3

4

5

6

7

8

9

10

11

12 thereof "Attorney General for. the District of

13 Columbia".

14 (8) Section 23-704 is amended-

15 (A) by striking out "chief judge of the Supe-

16 nor Court" each place it appears and inserting in

17 lieu thereof "Mayor of the District of Columbia";

18 (B) by striking out "chief judge" each place

19 it appears and inserting in lieu thereof "Mayor";

20 and

21 (C) by striking out subsection (h).

22 (9) Sections 23-1103 and 23-1104 are amended

23 by inserting "deputy District of Columbia marshal"

24 after "deputy United States marshal," each place it

25 appears.

40

(4) Section 23-546 is amended by inserting "or

the Attorney General for the District of Columbia"

after "United States Attorney" each place it appears.

(5) Section 23-548(a) is amended by inserting "or

the Attorney General" after "United States Attorney".

(6) Section 23-555(b) is amended by inserting

"and the Attorney General for the District of Colum-

bia" after "United States Attorney for the District of

Columbia".

(7) Section 23-701(0(2) is amended by striking

out "United States attorney" and inserting in lieu
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1 (10) Section 23-1321(h)(2) is amended by insert-

2 ing ", District of Columbia marshal," after "United

3 States marshal".

4 (11) Sections 23-1322(c), 23-1324, and

5 23-1329(b) are amended by inserting "or Attorney

6 General for the District of Columbia" after "United

7 States Attorney" each place it appears in such

8 sections.

9 (12) Section 2329(d) is amended by inserting ",

10 District of Columbia marshal or his deputies," after

11 "United States marshal".

12 AMENDMENTS TO THE CAMPAIGN FINANCE ACT

13 SEC. 406. The District of Columbia Campaign Finance

14

15

16

17

18

19

20

21

22

23

24

25

Reform and Conflict of Interest Act is amended as follows:

(1) Section 301(c) (D.C. Code, sec. 1-1151(c)) is

amended by striking out "United States Attorney" and

inserting in lieu thereof "Attorney General".

(2) Section 701(d) (D.C. Code, sec. 1-1191(d)) is

amended to read as follows:

"(d) Prosecutions for violations of this Act shall be

brought by the Attorney General for the District of Columbia

in the name of the District of Columbia.".

AMENDMENT TO THE COURT REORGANIZATION ACT

SEC. 407. Section 173(a) of the District of Columbia

Court Reorganization Act of 1970 (D.C. Code, sec.

•

1h.
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1 47-204a) is amended by striking out "(1)" and by striking

2 out paragraph (2).

3 AMENDMENT TO THE DISTRICT OF COLUMBIA SECURITIES

4 ACT

5 SEC. 408. Section 16(m) of the District of Columbia Se-

6 curities Act (D.C. Code, sec. 2-2415(m)) is amended by

7 striking out "United States Attorney for the District of Co-

8 lumbia" each place it appears and inserting in lieu thereof

9 "Attorney General for the District of Columbia".

10 AMENDMENTS TO THE DISTRICT OF COLUMBIA

11 COOPERATIVE ASSOCIATION ACT

12 SEC. 409. The District of Columbia Cooperative Asso-

13 ciation Act is amended as follows:

14 (1) Section 35 (D.C. Code, sec. 29-835) is

15 amended by striking out "United States Attorney" and

16 inserting in lieu thereof "Attorney General for the Dis-

17 trict of Columbia".

18 (2) Section 37 (D.C. Code, sec. 29-837) is

19 amended by striking out "United States Attorney for

20 the District of Columbia" and inserting in lieu thereof

21 "Attorney General for the District of Columbia".

22 AMENDMENTS TO THE DISTRICT OF COLUMBIA

23 UNEMPLOYMENT COMPENSATION ACT

24 SEC. 410. The District of Columbia Unemployment

25 Compensation Act is amended as follows:
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1 (1) Section 13(a) (D.C. Code, sec. 46-313) is

2 amended by striking out "attorneys,".

3 (2) Section 21 (D.C. Code, sec. 46-321) is

4 amended by striking out "United States Attorney for

5 the District of Columbia" each place it appears and in-

6 serting in lieu thereof "Attorney General for the Dis-

7 trict of Columbia".

8 AMENDMENTS TO THE REVISED STATUTES OF THE

9 DISTRICT OF COLUMBIA

10 SEC. 411. The Revised Statutes relating to the District

11 of Columbia are amended as follows:

12 (1) The first sentence of section 6 (D.C. Code,

13 sec. 1-220) is amended to read as follows: "The

14 Mayor of the District of Columbia shall have plenary

15 power to grant pardons, commutations, and reprieves,

16 and to remit fines and forfeitures, for all offenses

17 against the laws of the District of Columbia.".

18 (2) Section 219 (D.C. Code, sec. 43-1535) is

19 amended by striking out "attorney of the United States

20 for the District of Columbia" and inserting in lieu

21 thereof "Attorney General for the District of

22 Columbia".

23 (3) Section 454 (D.C. Code, sec. 29-514) is

24 amended by striking out "United States attorney" and
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1 inserting in lieu thereof "Attorney General for the Dis-

2 trict of Columbia".

3 AMENDMENTS TO THE 1901 CODE

4 SEC. 412. The Act entitled "An Act to establish a code

5 of law for the District of Columbia", approved March 3,

6 1901, is amended as follows:

7 (1) Section 491c (D.C. Code, sec. 7-204) is

8 amended by striking out "United States marshal for

9 the District of Columbia" and inserting in lieu thereof

10 "District of Columbia Marshal".

11 (2) Section 586 (D.C. Code, sec. 29-413) is

12 amended by striking out "United States attorney" and

13 inserting in lieu thereof "Attorney General for the Dis-

14 trict of Columbia".

15 (3) Section 786 (D.C. Code, sec. 29-719) is

16 amended-

17 (A) by striking out "United States attorney

18 for the District of Columbia" and inserting in lieu

19 thereof "Attorney General for the District of Co-

20 lumbia"; and

21 (B) by striking out "United States attorney"

22 and inserting in lieu thereof "Attorney General

23 for the District of Columbia".

24 (4) Section 793 (D.C. Code, sec. 29-725) is

25 amended by striking out "United States attorney" each

69-197 0 - 81 -- 4
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1 place it appears and inserting in lieu thereof "Attorney

2 General for the District of Columbia".

3 (5) Section 794 (D.C. Code, sec. 29-726) is

4 amended by striking out "United States attorney" and

5 inserting in lieu thereof "Attorney General for the Dis-

6 trict of Columbia".

7 (6) Section 866(c)(3) (D.C. Code, sec. 22-1505) is

8 amended by striking out "United States marshal" and

9 inserting in lieu thereof "District of Columbia

10 Marshal".

11 (7) Section 869b (D.C. Code, sec. 22-1510) is

12 amended by striking out "United States attorney for

13 the District of Columbia" and inserting in lieu thereof

14 "Attorney General for the District of Columbia".

15 (8) Section 869f (D.C. Code, sec. 22-1514) is

16 amended by striking out "United States attorney" each

17 place it appears and inserting in lieu thereof "Attorney

18 General".

19 (9) Section 16081 (D.C. Code, sec. 7-314) is

20 amended by striking out "United States marshal for

21 the District of Columbia" and inserting in lieu thereof

22 "District of Columbia Marshal".

23 (10) Section 1608g (D.C. Code, sec. 7-315) is

24 amended by striking out "marshal" each place it ap-
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1 pears and inserting in lieu thereof "District of Colum-

2 bia Marshal".

3 (11) Section 1608j (D.C. Code, sec. 7-318) is

4 amended by striking out "marshal" and inserting in

5 lieu thereof "District of Columbia Marshal".

6 AMENDMENTS RELATING TO CORRECTIONS

7 SEC. 413. (a) The Act entitled "An Act to establish a

8 Board of Indeterminate Sentence and Parole for the District

9 of Columbia and to determine its functions and for other pur-

10 poses", approved July 15,1932, is amended as follows:

11 (1) Section 4(a) (D.C. Code, sec. 24-204) is

12

13

14

15

16

17

18

19

20

21

22

23

24 amended by striking out "Attorney General of the

amended by striking out "Attorney General of the

United States" and inserting in lieu thereof "Mayor of

the District of Columbia".

(2) Section 4(b) (D.C. Code, sec. 24-204) is

amended by striking out "District of Columbia Coun-

cil" and inserting in lieu thereof "Council of the Dis-

trict of Columbia".

(3) Section 5 (D.C. Code, sec. 24-205) is amend-

ed by striking out "Attorney General of the United

States" and inserting in lieu thereof "Mayor of the

District of Columbia".

(4) Section 11 (D.C. Code, sec. 24-425) is
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1 United States" and inserting in lieu thereof "Mayor of

2 the District of Columbia".

3 (b) So much of the first section of the Act of September

4 1, 1916, as relates to the workhouse (D.C. Code, sec.

5 24-402), is amended by striking out "Attorney-General"

6 each place it appears and inserting in lieu thereof "Mayor of

7 the District of Columbia".

8 (c) So much of the first section of the Act of March 1,

9 1911, as relates to the workhouse (D.C. Code, sec. 24-403),

10 is amended by striking out "Attorney-General" each place it

11 appears and inserting in lieu thereof "Mayor of the District of

12 Columbia".

13 AMENDMENTS RELATING TO THE HOSPITALIZATION OF

14 ADDICTS

15 SEC. 414. The Act entitled "An Act to provide for the

16 treatment of users of narcotics in the District of Columbia",

17 approved June 24, 1953, is amended as follows:

18 (1) Section 5 (D.C. Code, sec. 24-605) is amend-

19 ed by striking out "United States Attorney for the Dis-

20 trict of Columbia" each place it appears and inserting

21 in lieu thereof "Attorney General for the District of

22 Columbia".

23 (2) Section 11(b) (D.C. Code, sec. 24-610) is

24 amended by striking out "United States attorney for
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1 the District of Columbia" and inserting in lieu thereof

2 "Attorney General for the District of Columbia".

3 AMENDMENTS RELATING TO THE TREATMENT OF SEXUAL

4 PSYCHOPATHS

5 SEC. 415. Section 202 of the Act entitled "An Act to

6 provide for the treatment of sexual psychopaths in the Dis-

7 trict of Columbia and for other purposes", approved June 9,

8 1948 (D.C. Code, sec. 22-3504), is amended by striking out

9 "United States attorney for the District of Columbia" each

10 place it appears and inserting in lieu thereof "Attorney Gen-

11 eral for the District of Columbia".

12 AMENDMENTS RELATING TO HOUSES OF PROSTITUTION

13 SEC. 416. The Act of February 7, 1914 (relating to

14 houses of prostitution), is amended as follows:

15 (1) The first sentence of section 2 (D.C. Code,

16 sec. 22-2714) is amended to read as follows: "When-

17 ever a nuisance is kept, maintained, or exists as de-

18 fined in this Act, the Attorney General for the District

19 of Columbia or any citizen of the District of Columbia

20 may maintain an action in equity in the name of the

21 District of Columbia, upon the relation of such Attor-

22 ney General or citizen, to perpetually enjoin said nui-

23 sance, the person or persons conducting or maintaining

24 the same, and the owner or agent of the building or

25 ground upon which said nuisance exists.".
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1 (2) Section 3 (D.C. Code, sec. 22-2715) is

2 amended-

3 (A) in the second sentence thereof, by strik-

4 ing out "attorney of the United States for the

5 District of Columbia or the Attorney-General of

6 the United States of America" and inserting in

7 lieu thereof "Attorney General for the District of

8 Columbia"; and

9 (B) in the third sentence thereof, by striking

10 out "attorney of the United States for the District

11 of Columbia" each place it appears and inserting

12 in lieu thereof "Attorney General for the District

13 of Columbia".

14 AMENDMENT RELATING TO THE REGULATION OF

15 ALCOHOLIC BEVERAGES

16 SEC. 417. The second sentence of section 33 of the Act

17 entitled "An Act to control the manufacture, transportation,

18 possession and sale of alcoholic beverages in the District of

19 Columbia", approved January 24, 1934 (D.C. Code, sec.

20 25-132), is amended to read as follows: "Prosecutions for

21 violations of this Act shall be on information filed in the Su-

22 perior Court of the District of Columbia by the Attorney

23 General for the District of Columbia.".
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1 AMENDMENT RELATING TO FALSE ADVERTISING

2 SEC. 418. Section 2 of the Act entitled "An Act to

3 prevent fraudulent advertising in the District of Columbia",

4 approved May 29, 1916 (D.C. Code, sec. 22-1412), is

5 amended to read as follows:

6 "SEc. 2. Prosecutions hereunder shall be in the Supe-

7 nor Court of the District of Columbia upon information filed

8 by the Attorney General for the District of Columbia, or one

9 of his assistants.".

10 GENERAL AMENDMENT TO STATUTES WITH REFERENCES

11 TO THE CORPORATION COUNSEL

12 SEC. 419. (a) Except as otherwise provided in this Act,

13 all laws of the District of Columbia, or regulations promul-

14 gated thereto, in force on the effective date of this Act, in

15 which reference is made to the "Corporation Counsel of the

16 District of Columbia" or the "Corporation Counsel", are

17 amended by substituting "Attorney General for the District

18 of Columbia" for each such reference; and all such laws or

19 regulations in which reference is made to "Assistant Corpo-

20 -ration Counsel" or "Assistant Corporation Counsels" are

21 amended by substituting "Assistant District Attorney" or

22 "Assistant District Attorneys", respectively, for each such

23 reference.
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1 (b) Sections 18 and 19 of the Act of August 23, 1871,

2 of the Legislative Assembly of the District of Columbia (D.C.

3 Code, secs. 1-301, 1-302) are hereby repealed.

4 TITLE V—EFFECTIVE DATES

5 EFFECTIVE DATES

6 SEC. 501. (a) Except as provided in subsections (b) and

7 (c) of this section, this Act and the amendments made by this

8 Act shall take effect on October 1, 1981.

9 (b) Title I (relating to the short title, purpose, and defi-

10 nitions of this Act), section 302(b) (relating to transfer re-

11 quests by employees of the United States Justice Depart-

12 ment), section 306 (relating to planning by the Attorney

13 General Designate), and section 307 (relating to the schedule

14 of funding) shall take effect on the date of the enactment of

15 this Act.

16 (c) Section 219 of this Act shall take effect on the date

17 of the enactment of this Act with respect to the authorization

18 of appropriations for the transfer of functions to the Office of

19 the Attorney General.
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STAFF SUMMARY OF H.R. 7988

This is a summary of H.R. 7988, introduced by Mr. Dellums, Chairman of the
Committee on the District of Columbia, at the request of the Mayor of the District
of Columbia.
H.R. 7988 is divided into five (5) Titles. A summary of each title is provided below.

I. TITLE I—SHORT TITLE, PURPOSE, AND DEFINITIONS

• The Short Title of H.R. 7988 is the "District of Columbia Criminal Justice Reform
Act." The purpose of this Act is to establish an autonomous judicial system in the
District by granting it (1) authority over the prosecution of violations of its laws; (2)
custody of prisoners convicted of local violations; and (3) authority to appoint local
judges. Presently, these functions are respectively performed by the U.S. Attorney

.. for D.C., the U.S. Marshal and the President of the United States.

II. TITLE II—OFFICE OF THE ATTORNEY GENERAL

This Title establishes an office of the Attorney General for D.C. The Attorney
General shall be appointed by the Mayor with the advise and consent of the City
Council. The appointee shall serve at the pleasure of the Mayor for a four year
term—coterminous with the Mayor's term of office.
He or she must be a member in good standing of the D.C. Bar, have practiced law

for five years, and have been a resident of the District within 180 days of appoint-
ment.
The Attorney General for D.C. will be the chief legal officer for the District and

will be responsible for prosecuting violations of D.C. laws; representing D.C. in all of
its civil actions; providing legal guidance to the Mayor and the D.C. government;
developing criminal justice policy and administering the office of the Attorney
General. The Attorney General's functions are delegable.
The organizational structure for the office of the Attorney General will primarily

consist of a Deputy Assistant General (Section 208), a Solicitor General (Section
209), a District Attorney (D.A.) for Criminal Proceedings (Section 210), a D.A. for
Civil Proceedings (Section 211), a District Marshal (Section 212), and a number of
Assistant D.A.'s (Section 214). Each will be appointed by the Attorney General and
shall serve at the Attorney General's pleasure.
The Deputy Attorney General will be responsible for assisting the Attorney

General and shall serve as Attorney General in the case of a vacancy. The Solicitor
General will be responsible for representing the District government in its cases
before the United States Supreme Court. The D.A. for Criminal Prosecutions will be
responsible for the prosecution of violations of the D.C. criminal laws and for
representing the District in criminal matters before appellate courts. The D.A. for
Civil Proceedings shall represent the District in all civil and administrative actions
instituted by or against D.C. and in all civil or administrative appeals. The D.C.
Marshal shall be responsible for the security of both the Superior Court and the
Court of Appeals for D.C., the transportation of prisoners and the execution of
subpoenas and writs.
Under this Title an information or indictment brought in the name of the United

States may include charges for violations of D.C. laws if the Attorney General for
D.C. consents or the U.S. Attorney General certifies the matter for federal prosecu-
tion (Section 216). Such cases may also be prosecuted jointly by the U.S. Attorney
General and the Attorney General for D.C. in the U.S. District Court for D.C.

Additionally, the Bill provides for exclusive federal jurisdiction if the U.S. Attor-
ney General finds that a case involves a "legitimate and compelling federal inter-
est", and that the exercise of federal jurisdiction is in the public interest. Upon
proper certification the District would be divested of its jurisdiction to either investi-
gate or prosecute the matter. Various procedural guidelines are provided in this
regard.

. III. TITLE III—TRANSITION PROVISIONS

Title III provides for the transfer to the office of the Attorney General for D.C.
the officers and employees of the Corporation Counsel, and the officers or employees
of the office of the U.S. Attorney for D.C. and the U.S. Marshal Service of the
District who request transfers (Section 303).
Prosecutions for violations of D.C. laws initiated by the U.S. Attorney for D.C.

prior to the effective date of H.R. 7988 will be completed by the Attorney General
for D.C., including appellate litigation.

Title III also provides for the Mayoral appointment of an interim "Attorney
General Designate" who would take office upon the effective date of this Act
(Section 306). He or she would be responsible for the preliminary planning of the
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Office and the transfer of personnel. The interim Attorney General would be au-
thorized to appoint a Deputy Attorney General Designate, Solicitor General Desig-
nate, D.A. Designates for both Criminal and Civil Proceedings, and a District
Marshal. The appointees would take office upon the effective date of Title II.
A declining yearly federal government contribution is proposed to cover the

expenses of the office during the first four years of the transition (except for the
expenses of functions presently performed by the Office of Corporation Counsel).
The proposed federal contribution is as follows: Year one-100 percent; Year two-
75 percent; Year three-50 percent; and Year four-25 percent.

IV. TITLE IV-AMENDMENTS TO OTHER LAWS

Title IV would amend the D.C. Self-Government and Governmental Reorganiza-
tion Act (hereafter the Self-Government Act) and would delete the two federal
appointments on both the Judicial Disabilities and Tenure Commission (the Tenure
Commission) and the Judicial Nomination Commission (the Nomination Commis-
sion).
The amendments would authorize the Mayor to nomiate Judges of the D.C. Court

of Appeals and Superior Court from a list provided by the Nomination Commission
and authorize the City Council to confirm such nominations.
One Amendment increases the compensation of the D.C. Court of Appeals and

Superior Judges to the compensation provided for U.S. Court of Appeals Judges and
U.S. District Court Judges respectively. Another substitutes the Mayor as the chief
extradition officer for the Chief Judge of the Superior Court. Additional Amend-
ments are proposed to either reflect changes made in the Self-Government Act or in
the previous titles of H.R. 7988.

V. TITLE V-EFFECTIVE DATES

Title V provides that the effective date of the Act will be October 1, 1981.

STATEMENT OF REPRESENTATIVE MAZZOLI
Mr. MAZZOLI. The 1970 Court Reform and Criminal Procedure

Act reorganized the District of Columbia court system into what is
now the superior court and the court of appeals. This legislation
ended a period of overlapping jurisdiction between Federal and
local courts over civil and criminal actions.
The Home Rule Act of December 24, 1973 (87 Stat. 774; D.C.

Code, Title 1, sec. 121 et seq.) established general legislative author-
ity within the District of Columbia City Council, and general execu-
tive authority in the Mayor. However, home rule was not complet-
ed, with respect to the judicial system.

Currently, the District of Columbia does not have full prosecutor-
ial authority over violations of its criminal laws. The majority of
its criminal offenses are prosecuted by the U.S. Attorneys office.
The U.S. Marshal is responsible for the custody of local prisoners
and for protecting the local courts.
The power to appoint judges for both the superior court and the

Court of Appeals for the District is vested in the President of the
United States, subject to Senate confirmation.
H.R. 7988 proposes to transfer to the District full authority over

the prosecution of violations of its laws through the creation of an
office of the Attorney General for the District of Columbia.

It also proposes to transfer from the U.S. Marshal to the District
government various functions, including custody of prisoners con-
victed of local violations.

Finally, H.R. 7988 would transfer from the President to the
Mayor the authority to appoint local judges and from the Senate to
the city council the authority to confirm these appointments.
H.R. 7988 is an important bill and one not without controversy. I

hope the hearings we commence today will provide the data and

•
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the information needed to illumine, explain, and hopefully, resolve
the issues presented.

I would like to enter into the record at this point a statement of
Mr. Dellums, the chairman of the full committee, relative to his
bill, H.R. 7988; a statement of the Honorable Walter Fauntroy in
support of the bill; and a statement from the chairman of the
House Judiciary Committee, the Honorable Peter Rodino, in favor
of the bill.
[The statements follows:]

STATEMENT OF CHAIRMAN DELLUMS ON H.R. 7988

Chairman Mazzoli, I am very pleased that your subcommittee is giving early

attention to H.R. 7988, a legislative proposal of the Mayor of the District of Colum-

bia concerned with judicial & prosecutorial autonomy in the justice system of the

District. Unfortunately, time permits only a start or the review process this Con-
gress—an important start that will be very valuable next year to our deliberations.

As I said a year and a half ago as I became Chairman of this Committee, I am
dedicated to expanding local Home Rule and reducing the strings which Congress
and the Federal government still maintain over the residents of this city. The

several provisions of H.R. 7988 deserve careful study by this subcommittee.
Three years ago this matter was studied and discussed in the White House Task

Force on the District of Columbia, chaired by Vice President Mondale. The Task
Force recommended judicial and prosecutorial autonomy for the District. Although
this was not listed in the White House press release, the appropriate administration
officials were instructed to begin working immediately on the matter with the city.
By the first of next year the Committee will also have available to it the extensive

study of the D.C. Judicial System being prepared by a committee of the D.C. Bar.

Any legislative initiatives recommended by the Bar and others may be considered
during the first session of the 97th Congress.
Although the exact form of any Congressional enactment will depend on these

hearings and the work of this subcommittee and others, I fully support expanded
local autonomy in this area.

STATEMENT OF HON. WALTER E. FAUNTROY, DELEGATE, DISTRICT OF COLUMBIA

Mr. Chairman, I am pleased to have this opportunity to express my support for
H.R. 7988 which would make extensive reforms in the Criminal Justice System of
the District of Columbia. This legislation would continue the reforms begun with
the passage of the Court Reform Act in 1970 and the Self-Government and Govern-
mental Reorganization Act of 1973.
Most notably, this legislation would provide for the creation of the Office of

Attorney General, which would assume the responsibilities for criminal prosecution
which now is handled by the United States Attorney for the District of Columbia.
Such a transfer would be a logical extension of Home Rule government and would
reaffirm the dual system of prosecution which has evolved in the Federal system of
the United States.

Additionally, the bill also provides that the mayor would appoint, and the City
council would confirm, judges to the District of Columbia courts. The current
functions of the Nominating and Tenure Commissions would be retained intact.
Nowhere else in the United States do Federal officials select local judges and,
consistent with the basic premise on which the entire autonomy plan rests, there is
no logical reason why Federal officials should exercise such authority regarding the
selection of these local judges.
There would also be established a Marshal's Service which would be responsible

for the functions which the United States Marshal's Service now performs for the
District's judicial system as follows:

(1) Provision of security for Superior Court Judges;
(2) Operation of the Superior Court cell block;
(3) Movement and transportation of prisoners;
(4) Service of arrest warrants;
(5) Service of process in civil matters;
(6) Service of subpoenas throughout the United States, and
(7) Handling of evictions in landlord and tenant matters.
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To meet the needs of the District of Columbia as the Nation's Capital, the United
States Marshal will continue to serve Superior Court criminal subpoenas outside the
District of Columbia.

Finally, the bill would also provide that prisoners convicted under laws solely
applicable to the District of Columbia would be committed to the custody of the
Mayor instead, as it is presently provided, to the Attorney General of the United
States. The effect of this change would be imperceptable; it would, however, enable
the District to have full responsibility for all persons entering the criminal justice
system from the time of indictment to incarceration.
In recognition of the special relationship of the District of Columbia to the

Federal government and the fact that the District is the national capital, a unique
procedure is proposed for a limited number of extraordinary cases in which there isclearly a legitimate and compelling reason for the Federal government to assumeprosecutorial responsibility.
This bill has been carefully crafted. It seeks to take full advantage of the opportu-nities which the existing Federal system offers while guaranteeing that District ofColumbia citizens will have a criminal justice system which is fully responsive andresponsible to them and their needs. That has been recognized by the cooperative

effort which has gone into this legislation by the Administration, the U.S. Attor-
ney's Office, the Department of Justice, and our own local government.
Passage of this bill is an important component of Home Rule government. People

who live in a society of laws must believe that the system of justice and the
prosecutors are directly responsible to them, especially in those cases where the
crimes sought to be punished are those which are personal to them. This bill fulfills
that aspect of the social compact which enables a society such as ours to function.
Out city has been fortunate to have been the recipitent of some of the finest U.S.

Attorneys and some of the finest judges that any community can ever wish to have
serve them. The appointments to the Federal bench of jurists who sit on our Court
has been nothing short of phenomenal. The successes and the efforts of our U.S.
Attorney's Office has made it the envy of the country. These attributes, however,
are not enough. The people must feel close to the system of justice and they must
believe that the decisions of the Courts are those which they themselves would
render if given the opportunity. This bill accomplishes that goal and it builds upon
all of the successes we have had in the ten years since the creation of one of themost modern and progressive court systems of our country.
I am confident that our government will seek to emulate and surpass thesesuccesses and I would urge you to give careful consideration to this bill with theview that it be favorably reported.

CONGRESS OF THE UNITED STATES,
U.S. HOUSE OF REPRESENTATIVES,

COMMITTEE ON THE JUDICIARY,
Washington, D.C., September 22, 1980.

Hon. RONALD V. DELLUMS,
Chairman, Committee on the District of Columbia,
Longworth House Office Building Washington, D.C.
DEAR MR. CHAIRMAN: I understand that you will be proceeding with hearings onthe bill H.R. 7988, to establish an office of the Attorney General for the District ofColumbia and to provide for local appointment of judges. As you know, I have longbeen a supporter of the concept of home rule. I fully support the proposition thatthe citizens of the District of Columbia should have a direct input into the operationof their local government which I believe should include control over the appoint-ment of judges and criminal prosecution with appropriate protection of the Federalinterest.
I look forward to working with you on this meritorious endeavor.

Sincerely yours,
PETER W. RODINO, Jr.,

Chairman.
Mr. MAZZOLI. So this morning we welcome the Attorney General

of the United States, Benjamin Civiletti. Accompanying him is the
distinguished U.S. attorney for the District of Columbia, Mr.
Charles Ruff, and the U.S. Marshal for the District of Columbia,
Mr. J. Jerome Bullock.
Mr. Civiletti, you may proceed.

•

•

•
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STATEMENT OF HON. BENJAMIN CIVILETTI, ATTORNEY GEN-

ERAL OF THE UNITED STATES, ACCOMPANIED BY CHARLES

RUFF, U.S. ATTORNEY FOR THE DISTRICT OF COLUMBIA,

AND J. JEROME BULLOCK, U.S. MARSHAL

Attorney General CiviLErn. I am pleased to appear here today to
discuss with you H.R. 7988, the recently proposed District of Co-
lumbia Criminal Justice Reform Act.

H.R. 7988

This bill proposes the transfer of local prosecution and judicial
appointment authority, as well as certain marshals' and prisoner
custody functions, from the Federal Government to the District of
Columbia. The bill is no stranger to the Department of Justice.
Indeed, departmental representatives have been working closely
with local officials for more than a year to assist in developing
such a legislative proposal. And the people who are here with me
today are two of the hardest workers from the Justice Department
side. Those efforts have resulted in a good working draft that sets
the stage for serious discussion and consideration of the transfer
issue. In the short time available to me this morning, I would like
to share with you my major concerns on the subject, and support
for the bill.

LOCAL RESPONSIBILITY FOR CRIMINAL JUSTICE SYSTEM

First, I believe as a matter of principle that the responsibility for
the local criminal justice system should rest not with Federal
entities but with agencies of the District of Columbia. The transfer
of the responsibilities covered by the bill is the next logical step in
the process of establishing a unified criminal justice system for the
District of Columbia, a process that began with the enactment of
the D.C. Court Reform and Criminal Procedure Act of 1970 and
continued with the 1973 passage of the D.C. Self-Government and
Governmental Reorganization Act. Creating a local prosecutor's
office to handle violations of the District of Columbia Code is, in
my view, an appropriate extension of home rule for the District.
The transfer of that authority to a locally appointed official should
increase not only the actual responsiveness of the prosecutor to
community concerns, but also the community's sense that its inter-
ests are being served by its principal law enforcement authority.

FEDERAL INTEREST CERTIFICATION

At the same time, I am greatly concerned that any proposed
transfer plan recognize and protect the very special Federal inter-
est in law enforcement in the District of Columbia. The instant bill
demonstrates that the movement toward greater local autonomy
need not compromise our interest in the security of Federal proper-
ty, officials, and operations in our Nation's Capital. The certifica-
tion procedure envisioned by section 216 of the bill, for example,
affords the Federal Government the continuing ability—consistent
with the public interest—to prosecute local offenses which involve
a legitimate and compelling Federal interest.
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PROSECUTOR'S ROLE

The bill also seeks to minimize any potential conflict between the
activities of the local and Federal prosecutor's office. Section 217 of
the bill is designed to coordinate local and Federal activities to
avoid the duplication of effort, and collateral estoppel or double
jeopardy problems, that might otherwise arise. For example, sec-
tion 217(b)(2) makes it clear that rule 6(e) of the Federal Rules of
Criminal Procedure is not intended to delimit the exchange of
grand jury information between the local and Federal prosecutor
in the District of Columbia. I wish to emphasize that I consider the
certification process outlined in section 216 of the bill, and provi-
sions ensuring effective coordination of the two offices, to be im-
perative to an effective and workable transfer plan. In fact, I
consider these features so important that I would be unwilling to
support legislation that omitted them.

MARSHALS

In supporting the concept of transfer, the Department of Justice
advocates that the District of Columbia assume as much responsi-
bility for the marshals' and prisoner custody functions as is reason-
ably practicable. I recognize that it may be more appropriate, at
least in the foreseeable future, for the Bureau of Prisons to contin-
ue to make space available to house a limited number of District of
Columbia prisoners than for the District to undertake the construc-
tion of its own facilities. However, should the envisioned transfer
occur, other related law enforcement functions could be transferred
in their entirety. Federal marshals should, for example, be relieved
of responsibility for process and prisoner custody functions routine-
ly performed elsewhere by State governments.
The Department of Justice has identified for officials of the

District of Columbia government a number of outstanding techni-
cal and substantive questions and disagreements that we have with
the proposed bill. We do, however, see the bill as a very satisfac-
tory beginning to an important legislative effort. I plege our con-
tinuing interest, assistance, and support in working toward a final
product that we can all enthusiastically endorse.
Thank you for considering my views. Charles F. C. Ruff, the U.S.

attorney for the District of Columbia, and Jerome Bullock, the U.S.
Marshal for the District of Columbia, have accompanied me today,
and will be happy to respond to your questions.
Mr. MAZZOLI. Thank you very much, Mr. Attorney General, and

the gentlemen who constitute the panel. We appreciate your help.

SUBSTANTIVE QUESTIONS FOR RESOLUTION

Mr. Attorney General, on the bottom of page 3, you stated there
are a remaining number of substantive questions. Is there an on-
going process in which your office and perhaps your colleagues
cooperate to resolve these difficulties.
Attorney General CiviLETTI. Yes. the work of the government of

the District of Columbia and Mayor Barry's office, as well as my
office in the Department of Justice under the Deputy, will contin-
ue. That work has been going on for the last year or more; it will
continue with a special task force meeting regularly. Mr. Ruff and
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Mr. Bullock have participated intimately in those efforts and con-
tinue to play a leading role with the Mayor's representatives.
Mr. MAZZOLI. Do you see progress being made?
Attorney General CiviLETTi. I think a tremendous amount of

progress has been made and I think Mayor Barry has, along with
his legal staff and the Department of Justice, looked upon this as
an opportunity to create a sound local system afresh, as opposed to
the conflicting and sometimes duplicitous systems which historical-
ly have existed between the Federal Government and old State
governments and city governments. Here the effort has really been
remarkable to avoid some of the waste and confusion and disputes
which exist from time to time in State systems in conflict with the
Federal system. We have tried to eliminate those and have tried to
design a system which is not only compatible between the Federal
Government and the District of Columbia, but one which is syner-
gistic.
Mr. MAZZOLI. I have one last question on that topic, so to speak:

Are you at liberty to discuss one or two areas which are currently
the subject of such discussion?

MARSHALS

Attorney General CiviLErri. I think we can. Some of those issues
are of substantial significance. Others of not as great significance
would be questions like the role of the District of Columbia mar-
shal, with regard to activity outside of the District of Columbia
jurisdiction for service of process, apprehensions, transfer and
arrest, even going to subpena service nationwide.

ELECTED OR APPOINTED OFFICIALS

Another issue would be how to fill some of the offices covered by
the bill, whether they can and should be elected or perhaps some of
them appointed with a confirmation process.
A third would be whether or not the method which we have

designed for the bill for compatibility and review, the Attorney
General certification provisions, and communication between the
two prosecutors, holds up to close scrutiny.
Another would be whether or not we have sufficient allowances

within the bill in the system to assure the maximum economy
efficiency, competency, and training of both sets of prosecutors.
Mr. MAZZOLI. Thank you very much.

FEDERAL INTEREST CERTIFICATION

Mr. Attorney General, you mentioned the certification process.
On page 3 of your statement, you refer to section 216 where you
interspersed words to the effect that you would not be able to
support the bill without a transportation approach.

I wonder if the bill before this subcommittee represents the last
word as far as certification, or is it an area which has to be in the
final bill?

Attorney General CiviLErri. I think, Chairman Mazzoli, the
latter. True, the hard effort and creativity we have posed and
support this particular design, but there is no permanent magic to
it. The concept is extremely important to recognize the special
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Federal interest in the seat of government and to provide a means
by which we can accommodate that interest by and between the
Justice Department and the Attorney General acting through the
U.S. attorney and the District of Columbia official. There are prob-
ably any number of means which can be developed to satisfy that
concept. This happens to be one we think is sound, but I do not
think the Mayor's office nor the Department of Justice is locked
into this precise design.
Mr. MAZZOLL One other witness today will suggest there be an

appeal procedure from the Attorney General certification. Has that
consideration come up in your discussion?
Attorney General CIVILETTI. An appeal from the U.S. Attorney

General's certification?
Mr. MAZZOLI. Yes, in a sense you would not have the final

authority in determining the Federal constitutional interest.
Attorney General CIVILETTI. Institutionally, I would be opposed

to that.
GRAND JURY PROCEEDINGS

Mr. MAZZOLL Section 6(e) provides for access by the U.S. attorney
to grand jury records. Perhaps you or Mr. Ruff would be willing to
comment on that. To what extent do you believe the U.S. attorney
has to have access to the entire range of grand jury proceedings,
and could that access be limited and the Justice Department still
support the bill?
Mr. RUFF. Mr. Chairman, I think the key is not so much that the

U.S. attorney have carte blanche to all grand jury material pro-
duced by the local prosecutor, but rather when the moment comes,
and it is crucial—and that is frequent—for the two prosecutors to
exchange information so they can cooperate; that rule 16 not stand
in the way of that kind of free exchange, recognizing there still
would be the normal protections on grand jury secrecy so it would
not be a matter of making public grand jury testimony, but rather
when a matter is of sufficient Federal concern and the local pros-
ecutor felt he wanted to make the information available, he could
do so.
We think that kind of information flow is crucial to the kind of

cooperation the Attorney General spoke of when he spoke of trying
to eliminate the old conflicts.
Attorney General CIVILETTI. We have run into that problem now

because rightfully, rule 6(c) is very strict and limited with regard to
not only prosecutors and the limitation of anything which is said in
the grand jury process, but also it requires fairly substantial disclo-
sure by prosecutors to investigators and third parties within the
Government during the course of investigations. Where we have as
we do today in many cities and States in the country, joint investi-
gations or investigations which involve violations of State or some-
times multistate laws and the Federal laws, we have to either
cross-deputize or certify State prosecutors and bring them into the
investigation in order to have a fully coordinated investigation.

JOINT PROSECUTIONS

This in effect is a provision which allows within the judgment of
the respective prosecutors, such essential need-to-know exchange of

a
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information which occurs in the grand jury, anticipating that there
will be many joint prosecutions which cross the code lines between
the District of Columbia criminal law and the Federal criminal law
and will allow an evaluation of the instances when the Federal
interest will outweigh the local District of Columbia.
Mr. MAZZOLI. The feeling then, on the part of both of you gentle-

men, is that the situation in the District of Columbia is unique
enough so there would be an exception to 6(c) and as to other
jurisdictions, it would have to be made different.

Attorney General CIVILETTI. That is our general feeling, because
it would be awkward and repetitive if each time we had to have
such an exchange, we had to either run to the court to get a rule
6(c) or we had to cross-deputize State prosecutors.
Mr. MAZZOLI. Mr. Ruff, let me ask you a question: I understand

the bill before the subcommittee provides that cases initiated by
your office would be further prosecuted after the transfer by the
attorney from the District of Columbia.
Mr. RUFF. It was my proposal, Mr. Chairman, that would be the

way it would be handled. There were a number of alternatives
suggested, such as having assistant attorney generals continue a
case, but given the time it takes a case to go through the system,
particularly the appellate process, it was felt a clear line of demar-
cation ought to mark a transfer of responsibility, always with the
understanding that U.S. attorney personnel would be available to
carry on cases in which they were particularly expert and which
there was a need for that continuing involvement, so there would
not be an artificial break in responsibility for these cases.
Mr. MAZZOLI. Thank you.
Mr. Bullock, I wonder with respect to handling of prisoners and

with respect to their handling, have you had a comment on where
we, are and how far we have to go before we reach the best possible
goal, in your standpoint?

HANDLING PRISONERS

Mr. BULLOCK. Yes. I think we have resolved the basic question of
the responsibility for handling of local prisoners within the District
of Columbia.
I have talked with my counterpart from the corporation coun-

sel's office, and there is a great deal of interest to further explore
the transportation of prisoners outside the District of Columbia,
that is, to those institutions where they might continue to be
housed, those Federal institutions.

Additionally the bill provides for a memorandum of understand-
ing between the attorney general of the District of Columbia and
the U.S. Attorney General which could adequately resolve this
question.
Mr. MAZZOLI. I have at this time no further questions. The

distinguished gentleman from Texas, Mr. Leland.

LOCAL JUDGES

Mr. LELAND. Mr. Civiletti, I understand there is considerable
controversy on the part as to the local judiciary.

69-197 0 - 81 -- 5



62

Attorney General CIVILETTI. I am not exactly firm on the judici-
ary part of the bill. I have listened to the controversy and debate
and frankly, I have not made up my mind.
Mr. LELAND. What about your colleagues?
Attorney General CIVILETTI. They will have to speak for them-

selves.
Mr. RUFF. I admit to some of the same uncertainty, although I

think that the narrow concerns about undue political influence of
the judiciary are exaggerated. That is not a despot situation at this
time.
Mr. MAZZOLI. Counsel.

FUTURE OF U.S. ATTORNEYS IN DISTRICT'S SYSTEM

Mr. SINGLETON. We welcome you this morning. I have a question
primarily directed to Mr. Ruff and Mr. Civiletti. I would suspect
one of the keystones to this plan would be personnel. I was curious
to know what is the prospect of assistant U.S. attorneys transfer-
ring to the new D.C. Attorney General's office in sufficient num-
bers to maintain the quality of prosecution we have enjoyed in the
past?
Attorney General CwiLETTI. My own view, hope and expectation

is, to the extent we can contribute to that, a very substantial
number of U.S. attorneys would be willing to work in the D.C.
Attorney General's office. I think they would look on it as an
opportunity. I think they would look on it as a new challenge and
institution and office which is just under way, and an opportunity
for advan -.-ement even faster, perhaps, than in the federal system.
Since they will have a cooperative relationship with the U.S. attor-
ney's office, they will not in effect be isolated from it. I think they
will seize that opportunity, which is for the good of the system,
because to the extent we can get and retain in any area of prosecu-
tion, particularly in the District of Columbia, experienced, well-
trained, interested, and committed lawyers, then we are far better
off.
Now of course the office in numbers will have to have a number

of other positions filled by people from the private bar and from
law school graduates and the rest, but I think there will be a
substantial corps of experienced people available and willing to
work with and help establish and set the quality and tone for the
Attorney General's office; and I am sure an outstanding person will
be chosen to lead that office.
Mr. SINGLETON. Mr. Ruff, have you a view on this matter?
Mr. RUFF. Yes. There is no question that you focus on an im-

portant problem. To the extent we say at a given time the responsi-
bility will shift to a new prosecutor, it is essential he have the
ability. This has been a subject of ongoing debate. We have done a
number of things which will help solve it, not the least of which is
affording the same benefits to anyone who elects to transfer. But in
addition to that, we have always recognized that there may be a
period of time during which it is crucial to maintain an available
supply of assistant U.S. attorneys to provide transition support.
We have a turnover rate in the U.S. attorney's office of about 4

years. I think if we begin, if and when this becomes a realistic
process, to recruit people with the clear understanding that down
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the road the new local prosecutor is coming, I think we will have
eager, young prosecutors, as well as senior people who will be
prepared to move over.
My own experience in going through 1 year of recruiting and my

experience in law school would indicate to me that the prosecutor's
office is one of the very few less desirable offices for young lawyers.
I think most prosecutors' offices around the country have experi-
enced no dearth of applicants. So I expect an appeal will bring
some people into the office.
Mr. MAZZOLI. The gentleman's time has expired.

.. Mr. Attorney General, just for the record, I presume the state-
ments you and your colleagues are making represent the views of
the administration; is that correct?
Attorney General CIVILETTI. Yes.
Mr. MAZZOLI. Thank you, Mr. Attorney General. We may, be-

cause of the necessary brevity of today's hearing, have further
questions in writing. If so, we will submit those to you.
We now welcome to our witness chair the distinguished Mayor

Marion Barry, who will be accompanied by the distinguished corpo-
ration counsel, Ms. Rogers.
Thank you very much for your help over the years, and we look

forward to your testimony today, Mr. Barry.

STATEMENT OF HON. MARION BARRY, MAYOR OF THE DIS-
TRICT OF COLUMBIA, ACCOMPANIED BY JUDY ROGERS, COR-
PORATION COUNSEL

Mayor BARRY. Mr. Chairman and members of the committee, I
am pleased to testify in support of the District of Columbia Crimi-
nal Justice Reform Act. This hearing is a further step in the
unfinished business of providing full self-determination for the citi-
zens of the District. Accordingly, it is of great historical importance
to the District of Columbia.
I would like to indicate for the record I have with me Mrs. Judy

Rogers, the Corporation counsel, and my own representative in the
dialog with the task force and the White House. We have a number
of other individuals here, including Herbert Reid, counsel to the
Mayor.
Mr. MAZZOLI. Your colleagues are welcome, and if at some point

they would like to make a comment, they may do so.
,. Mayor BARRY. _I would like to thank you for your strong support.

You have been unyielding in assisting us to achieve self-determina-
tion, and I am appreciative of it-
I am also delighted to see another strong supporter of the Dis-

trict of Columbia, Congressman Leland of Texas, who has been one
of our dearest friends.

Also, Mr. Chairman, I am delighted to indicate the present Attor-
ney General in my view demonstrates the strong commitment and
support of the Carter administration toward this transfer. Of
course there have been a number of things considered, but I think
we are down to the 90-percent level, where most of those disagree-
ments have been worked out.
I would like to enter into the record my full statement.
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Mr. MAZZOLI. I have read the statement. Without objection, it
will be made a part of the record. You may read from it or excerpt
from it.

BACKGROUND

Mayor BARRY. This whole process is not in a vacuum. Congress
enacted legislation 10 years ago with far-reaching implications for
the criminal justice system in the District. The District of Colum-
bia Court Reform and Criminal Procedure Act of 1970 recognized
that the trial of persons charged with local criminal offenses and
the adjudication of local civil cases should be handled by a local
court system, rather than the Federal judiciary. The court reform
act established trial and appellate courts for the District with
jurisdiction and statute equivalent to State courts, and transferred
from the Federal courts to these local courts the responsibility over
all local cases. At the time, consideration of the transfer of local
prosecutorial responsibility was deferred until the new court
system could be well established. The District's courts have demon-
strated that a transfer of responsibility from the Federal system to
a local system is in the best interests of the District. The standards
of local justice have improved over the years so that local cases are
handled in an expeditious, efficient, and just manner, and the local
courts have attracted men and women of high caliber, who take
pride in serving the citizens of the District of Columbia.

HOME RULE ACT

Three years after passage of the court reform act, this committee
began the deliberation which led to the enactment of the most
important legislation in the history of the District. The District of
Columbia Self-Government and Governmental Reorganization Act
granted the citizens of the District the right to elect a Mayor and
Council, with the primary, stated purpose to:
Grant to the inhabitants of the District of Columbia powers of local self-govern-

ment and, to the greatest extent possible, consistent with the constitutional man-
date, relieve Congress of the burden of legislating upon essentially local District
matters:

By January 2, 1979, Congress had also transferred to the District
legislative authority over the local criminal law. Once again,
during consideration of the self-government act, the proposal to
transfer prosecutorial authority was postponed until the local gov-
ernment could be established.
Today, the committee has before it a measure that would com-

plete the process—begun with the court reform act and continued
with the Self-Government Act—of transferring to the citizens of
the District the responsibility over the local criminal justice
system. Now that the District possesses an established court system
and elected government empowered to legislate in criminal justice
matters, it is unquestionably time to complete the Federal-to-local
transition process so that the citizens of the District will possess a
full measure of self-determination in these areas.

PROSECUTORS FOR THE DISTRICT

Everywhere in the United States except the District, the authori-
ty of the U.S. attorney is limited to violations of Federal law, under
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policies and procedures established by the U.S. Department of Jus-
tice. As Federal attorneys, their primary concern is not local
crimes or local criminal justice priorities. Every State, therefore,
has a local system to prosecute violations of the common law and
statutes of the State and to promote local criminal justice policies
and priorities. State and local prosecution systems exist because
our system of government has recognized from the outset that
there are legitimate local concerns in these areas. Thus, through-
out the Nation, most common law and statutory criminal offenses
fall within the ambit of the various State systems and are handled
by State and local prosecutors.
That is not, however, the current system in the District of Co-

lumbia. Here, the U.S. attorney performs both the Federal and
local prosecution functions, just as the U.S. courts adjudicated most
local cases prior to 1970. This is a basic inequality which would be
remedied by the transfer of this fundamental element of self-gov-
ernment to the citizens of the District of Columbia.
Let me say, those of us who are elected in the District of Colum-

bia and those who are appointed feel as strongly about the criminal
justice system as anyone in the Nation. We get just as upset about
attempted rapes or larcenies or other major offenses, and it seems,
Mr. Chairman, if we are to improve the quality of the criminal
justice system, the best way to do that is to put it in the hands of
those elected so we can be accountable to the people here.
I am convinced, when you have full home rule, the local officials,

because we are elected, are more sensitive, in the sense that our
constituencies are right here and they will tend to be the barom-
eter as to whether or not they agree or disagree with us.

Therefore, Mr. Chairman, we are not asking for anything that is
revolutionary or anything that is radical, but only that which is
just and that which makes sense. Also, Mr. Chairman, we have had
the excellent cooperation of the Department of Justice and the
District Government.

DEVELOPMENT OF THE PROPOSED LEGISLATION

The Criminal Justice Reform Act was conceived, developed, and
drafted jointly by the Department of Justice and the District Gov-
ernment. It was the logical outgrowth of the work of the Presi-
dent's Task Force on the District of Columbia. That task force,
chaired by the Vice President of the United States, included the
chairmen of the four congressional district committees, the Mayor,
and the Chairman of the Council. Its agenda addressed the major
issues remaining between the Federal and District Governments,
with the goal of expediting the steps necessary to provide full self-
determination for the citizens of the District. Fiscal, legislative,
and criminal justice autonomy were the basic agenda items, and
each was pursued along several levels. Following the report of the
President's task force and his recommendations, District and ap-
propriate Federal agencies began work on the recommended legis-
lative proposals and administrative changes.
In January 1979, shortly after I took office as Mayor, I met with

the President and the chairmen of the four congressional district
committees to review the agenda for continuation of the District's
transition from dependence to independence. With the President's
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support in principle for the criminal justice reform proposal, I met
with the Attorney General in March 1979, and we agreed to estab-
lish a task force to plan and prepare legislation for the transfer of
prosecutorial, marshal, prisoner, and judicial appointment authori-
ties. Then Deputy Attorney General Civiletti was designated by the
Attorney General to serve on the task force. The Special Assistant
to the President for Intergovernmental Affairs served as the White
House representative, and the chief judges of the local courts were
invited to serve as members of the task force. Also on the task
force were the Chairman of the Council of the District of Columbia,
and the chairman of the Council's Committee on the Judiciary.
This task force, aided by a staff component, has continued to

work cooperatively for over a year. Under the leadership of Attor-
ney General Civiletti, the Justice Department has assisted the
District in preparing transfer plans, assembling information, and
perfecting the legislation, so he has a great knowledge of the work,
of how we have come to where we are. Mr. Chairman, we feel very
strongly that the various drafts and the proposal that has been
shared with the chief judges and comments and suggestions from
the judges and bar organizations were received and many subse-
quently incorporated. After circulating a descriptive plan in Sep-
tember 1979, a draft bill was prepared and revisions made in
response to additional comments. The District and Justice Depart-
ment are in essential agreement on the legislation. We continue to
review the bill and will recomend clarifying revisions in response
to recent suggestions by the Department. I do not think anyone
should get upset if there are minor disagreements on a point here
or there. That is the reason for these hearings.

H.R. 7988

There are three or four major areas in the bill. The basic prem-
ise on which the bill rests is the desirability of continuing to afford
the citizens of the District of Columbia an increasing measure of
self-determination in areas that are basically local in character.
The authority of the District, in terms of its basic judicial and
governmental structure, is today quite similar to that of the States.
There remain, however, several areas in the criminal justice
system where the Federal Government still exercises a measure of
authority which experience has shown is no longer necessary or
consistent with the principle that local law enforcement functions
should be performed by local officials.

APPOINTMENTS OF JUDGES

If enacted, this bill would complete the self-determination transi-
tion process in these areas, as it would give the District the author-
ity to appoint its judges, prosecute its criminal offenders, and
handle its prisoners in the same manner as any of the States. It is
against this decade-long transition process that the existing judicial
and law enforcement systems, and how they would be changed
under the bill, should be evaluated. It is my own view and based on
the history of how the States came about it, most started out with
an appointed official, and I am speaking to the elected officials on
the dias. There is no way to run for elective office—when I hear
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people say, we have to keep politics out of our school system, yet
they have to campaign, raise money. When you are new and young
you want to take as much politics out of this as you can. I would
be, in a long run, for an elected attorney general, but at this point,
I am for an appointed attorney general.
The record will demonstrate, as long as I have been there, I have

not called the Corporation Counsel one time to ask that a particu-
lar case be looked at or any decision be changed. So my commit-
ment is clearly there, even though I have budgetary authority for
the Corporation Counsel's office as well as the courts.
I think even in this tight budget situation we are trying within

the tight fiscal restraints to meet the requests of the judges.
The bill has three primary objectives: It would establish an

Office of the Attorney General for the District of Columbia and
transfer to it responsibility for prosecuting local crimes, providing
marshal services, conducting civil litigation, and providing legal
counsel. It would provide for the nomination of judges of the local
courts by the Mayor, upon recommendation of the Judicial Nomi-
nation Commission, and require confirmation by the Council. And
it would transfer responsibility over prisoners convicted of local
crimes to the District.

Also, Mr. Chairman, we believe that we have an opportunity
here to learn from the other States. As the Attorney General
spoke, a number of States have had early disagreement as to
jurisdiction of the Federal Government and their own government.
As you know, States have been rather reluctant to give up any

authority in that area, but here we have an opportunity to take the
best from all possible worlds to learn from those States which have
gone through this process.
Then there is the whole question of judicial appointments. Mr.

Chairman, I feel very strongly that the citizens of the District of
Columbia should have the same rights as well as the responsibil-
ities of the citizens of our neighboring States of Maryland and
Virginia. There is no reason for the President of the United States
to continue to appoint local judges. The President of the United
States has other responsibilities. It is our view that we are just as
concerned about the quality of our judges as the President of the
United States would be. Therefore, we have a process, the Judicial
Nominating Committee, which would recommend to the Mayor, as
it does now to the President, three or more names, and the Mayor
would select and send to the Council those names.
Let me also say, Mr. Chairman, that we now have an advise and

consent process for department heads. That has worked, in my
view, very well. Judges are not in the same category, but again, it
seems to me, there is an assumption that if the elected legal
officials get involved in this process, the quality will decrease. The
President of the United States is an elected official, and the quality
has not decreased.
As a matter of fact, since the requirement that District of Colum-

bia judges live and be residents here, I have seen an opportunity
for the President to appoint judges who will bring more diversity
and equality to the bench. In fact, I feel very, very strongly about
it. I think that is the feeling of all of us in the District. The bill
includes a provision containing a 15-year term for the judges. So I
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think there are adequate safeguards here. I do not know what the
opposition could be, other than emotion. It is not based on logic.

JUSTICE AUTHORITY OVER PRISONERS

As you know, every prisoner sentenced in the District of Colum-
bia is technically under the authority of the Attorney General of
the United States. Again, this is the only place in the Nation
where a person convicted of local crimes is technically under the
authority of the Attorney General. We have worked out some
relationships where about 80 percent of all our prisoners are
housed in institutions run and maintained by the District of Co-
lumbia Government. I think we ought to continue the opportunity.
In other States, local criminal offenses, those who are convicted
can be sent to Federal prisons. As you know, the District, unlike
other States, is a small area in terms of territory, and oftentimes a
number of people who have committed criminal activity together
shouM be separated.
I think one case in point is the situation we had 3 or 4 years ago,

the takeover of the District Building and B'nai B'rith. I think it
was wise to separate the various persons involved in that activity.
So in closing, Mr. Chairman, I think we have covered all the

bases. We have covered all the safeguards for protection of the
Government; on the other hand, given full responsibility to the
local interests.

FINANCING TRANSFER OF FUNCTIONS

In the financing section, we have made it very clear that the
District of Columbia is prepared to assume its full financial respon-
sibility. The executive branch has agreed it ought to be fully
funded by the Department of Justice, partly because we were over-
paying the Department from 1941 to 1959. So it is really a reim-
bursement back, but it also gives us a chance each year to develop
a systematic budget: 100 percent the first year, 75 the second, 50
percent the third, then 25 percent after 4 years, when the District
assumes its full budget responsibility.
The budget would never go under that.
In conclusion, Mr. Chairman, I would urge that this committee

hold a number of hearings about this important matter, as it plans
to do, that it gets the view of people far and near, and that it
recommend to the full committee whatever change is necessary,
and the full committee recommend to the House of Representatives
that at last the citizens of the District of Columbia be given the
responsibility and authority as to how we protect, enhance, and
strengthen our criminal justice system.
[The remainder of the Mayor's prepared statement follows:]

A. OFFICE OF THE D.C. ATTORNEY GENERAL

The Office of the Attorney General for the District of Columbia established by the
bill would be headed by an Attorney General appointed by the Mayor for a four
year term after confirmation by the Council. The District's Attorney General would
be the chief legal officer for the District and would exercise broad responsibility
over local law enforcement and criminal justice programs and policies. He would
exercise general supervision over the Office, but without direct involvement in day-
to-day, case-related activities, and would also render legal advice and opinions to the
District departments, independent agencies, and other District Government entities.
As the lead District representative in criminal justice matters, he would work with
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federal and area law enforcement and criminal justice agencies to promote coordina-
tion of law enforcement policies in the metropolitan area. In addition, he would
perform the civil and advisory functions and limited criminal responsibilities cur-
rently vested in the District's Corporation Counsel.
The Office would be headed by a small immediate office of the Attorney General

and five principal subordinate officers appointed by the District's Attorney General
for four year terms. The Deputy would be the general assistant to and act as the
Attorney General in his absence. The Solicitor General would be responsible for
providing legal counsel to the Attorney General and handling extraordinary ap-
peals, en banc cases, and cases before the Supreme Court. The two main divisions of
the Office would be the Civil and Criminal Divisions. The District Attorney for
Criminal Prosecutions would head the Criminal Division, and the District Attorney
for Civil Proceedings would head the Civil Division. A third, operational section
would be the Marshal's Service, headed by the District of Columbia Marshal.
The Criminal Division would assume the current functions of the Superior Court

Division of the United States Attorney's Office for the District of Columbia, as well
as the prosecution of juvenile delinquency, serious traffic, criminal tax, and regula-
tory matters now handled by the Corporation Counsel. It would have responsibility
for prosecuting all criminal offenses codified in Title 22 of the D.C. Code. Organiza-
tionally, the Criminal Division would be modeled after the Superior Court Division
of the United States Attorney's Office in order to maintain maximum continuity in
prosecutorial functions. Plans for the Division call for Felony, Misdemeanor, Juve-
nile Delinquency, Special Prosecution, and Appellate Offices. The Special Prosecu-
tions Office would perform Major Crimes and Fraud functions now conducted by the
United States Attorney in its Federal District Court divisions.
The Civil Division would assume the current functions of the Office of the Corpo-

ration Counsel in the civil, legal counsel, and administrative law areas, including
matters relating to children, youth, and families other than juvenile delinquency
proceedings. This includes responsibilities regarding child abuse and safety, as well
as persons-in-need-of-supervision. All legal activities related to or in support of
District Government operations and programs would in the Civil Division.
The District of Columbia Marshal's Service would assume the local functions now

performed by the United States Marshal's Service for the District of Columbia,
including (1) the provision of security for Superior Court judges, (2) the operation of
the Superior Court cell block, (3) the movement of prisoners in court facilities, (4)
the transportation of prisoners to and from District correctional facilities, (5) the
service of certain warrants, (6) the service of civil process, and (7) the handling of
evictions. Plans for the Marshal's Service call for three major divisions—Court
Support, Cell Block, and General Assignment.
To meet the needs of the District of Columbia as the national capital, the United

States Marshal will continue to have authority to serve Superior Court criminal
subpoenas outside the District of Columbia, although we anticipate that such au-
thority would not be utilized routinely, but primarily in extraordinary circum-
stances. The District's Marshal will be authorized to serve subpoenas within the
Washington Metropolitan Area and felony arrest warrants will continue to be
serveable anywhere in the United States.
The special relationship of the District of Columbia to the Federal Government

and the status of the District as the national capital necessitates a special procedure
to meet federal needs and constitutional restraints. A unique procedure is, there-
fore, proposed for extraordinary cases necessitating assumption of prosecutorial
responsibility over local cases by the Federal Government. Upon the consent of the
District's Attorney General for the District of Columbia, or in the absence of such
consent, on the written certification by the Attorney General of the United States
that a case involves a legitimate and compelling federal interest, the federal pros-
ecutor would handle the matter in the United States District Court. It is contem-
plated that this procedure would be used very sparingly and that cross-designations
of Assistants and other cooperative arrangements between the local and federal
prosecutors would be the preferred and usual manner of handling local matters of
interest to the United States.
To accomplish a smooth transfer of jurisdiction, the bill includes incentives to

attract members of the United States Attorney's Office and Marshal's Service to the
Office of the Attorney General for the District of Columbia. Thus, it provides that
they would retain their personnel benefits and be exempt from the requirement
that all new employees of the District Government must become District residents.
All employees of those staffs who transfer by the effective date of the bill would be
so treated. Attorneys who transfer from the Department of Justice and Office of the
Corporation Counsel to the new Office of the Attorney General would receive
comparable personnel benefits and serve at the pleasure of the Attorney General of
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the District of Columbia, as Assistant United States Attorneys now serve at the
pleasure of the Attorney General of the United States.

B. JUDICIAL APPOINTMENTS

The bill provides for the local appointment of the judges of the Superior Court
and Court of Appeals. Unlike any other jurisdiction in the United States, judges of
the purely local courts in the District are appointed by the President of the United
States and confirmed by the Senate. This procedure is inconsistent with a statelike
court system and local self-government. Selection of the members of the District's
Courts by representatives of the people of the District of Columbia is integral to the
principle of local self-government and has previously been included in home rule
proposals. This bill would provide for their nomination by the Mayor and confirma-
tion by the Council. The current functions of the Judicial Nomination and Tenure
Commissions would be retained, although the two federal appointments to these
Commissions would be eliminated. The Nomination Commission would remain re-
sponsible for preparing a list of nominees to fill judicial vacancies and designating
the chief judges of the local courts. The Tenure Commission would remain responsi-
ble for judicial reappointment, removal, suspension, and involuntary retirement.
The bill also includes a provision to increase the salaries of the local judges, who
serve 15-year terms, in recognition of their stature and responsibilities, and in
keeping with the goal of the Court Reform Act to attract well qualified men and
women to the local bench.

C. PRISONER CUSTODY

The bill transfers formal custody over prisoners convicted of purely local offenses
from the Attorney General to the District. Custody of these prisoners, including
furlough and pardon responsibilities, would be placed in the Mayor, just as state
prisoners are committed to the custody of the Governor of the State. The Attorney
General of the United States now delegates his custodial responsibility for most
District of Columbia prisoners to the District Government, and those prisoners are
housed at District operated institutions. Other District prisoners would continue to
be housed in federal institutions under reimbursement arrangments based on exist-
ing statutory formulas for the States.

D. REIMBURSEMENT TRANSFER

The financing of the transfer of functions contemplated by this bill has been
carefully planned. Since 1941, the District Government has been required to reim-
burse the United States Treasury for the costs of the local activities of the United
States Attorney and United States Marshal's Service. From 1941 to 1959, the Dis-
trict paid 60 percent of the expenditures of these offices, and from 1960 to fiscal
year 1974, the District paid 75 percent of these costs. In fiscal year 1974 it was
determined by local and federal officials that the payments had been excessive for
all these years, and an adjustment was made in the amount of the reimbursement
in fiscal year 1974 with the idea of eventually developing a new and equitable
reimbursement procedure pursuant to sections 731 and 737 of the D.C. Self-Govern-
ment Act. Shortly thereafter, the Federal Government began a study of the transfer
of local prosecutorial responsibilities.
Under the bill, the District would resume paying for these functions, but they

would be under District control. To enable careful financial planning by the District
and in recognition of years of overpayments to the United States Treasury, the bill
provides for a decreasing percentage payment for these functions over a four year
period. This is consistent with the precedent established by the Court Reform Act
and assures a smooth transition. Accordingly, the Federal Government would fund
100 percent of the transition and first year costs, 75 percent of the second year costs,
50 percent of the third year costs, and 25 percent of the fourth year costs. The
District would fund the remainder of the costs in the second, third, and fourth
years, and all of the costs in the succeeding years. The first year costs, after the
transition period, for the entire series of transfers are approximately $14.2 million,
based on the salaries of employees of the United States Attorney's Office who
currently perform local functions and the cost of the local activities of the United
States Marshal's Office. To attract and retain employees of high quality, competitive
salaries would be continued along with basic support services necessary to assure a
continued high quality criminal justice system. The only other cost associated with
the bill is related to judicial salaries, which would be increased to that of federal
District Court judges at an estimated annual cost of $325,000.
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IV. CONCLUSION

The District of Columbia Criminal Justice Reform Act is the fulfillment of the
decade-long process of transferring responsibility for the criminal justice system to
the people of the Distrcit of Columbia—a process begun with the Court Reform Act
and continued with the Self-Government Act. The bill would complete another step
in this process and accord the citizens of the District this important element of self-
government which is enjoyed by the citizens of every State. That this Committee is
today conducting hearings is evidence of the strong support for the citizens of the
District of Columbia by this Committee, the President, the officials in his Adminis-
tration, and officials of the District Government. On behalf of the citizens of the
District, I want to express my appreciation for the support we have received and
pledge myself to continuing efforts in support of the enactment of this legislation.
Thank you for this opportunity to testify.

Mr. MAZZOLI. Thank you very much, Mayor Barry, for your
statement.
While the gentleman from Virginia is not a member of the

committee, we welcome him to our hearing.

STATEMENT OF HON. HERBERT E. HARRIS II

Mr. HARRIS. Thank you, Mr. Chairman. I am rightly supposed to
be in a Judiciary Committee meeting right now, which channels
Federal judiciary matters. But I wanted to make a special effort to
be here to welcome you and applaud you as more and more you
become the architect for democracy in the District of Columbia.
Your fighting record, your courage and farsightedness is something
we should be very pleased about.
I am not a member of this subcommittee, but I would like to go

on record in support of H.R. 7988. Over the years, I have remained
and stay a staunch supporter for home rule for the District of
Columbia.
I think the custody of prisoners who are convicted of local crime

should be processed by State and local officials, not by the Federal
Government. I believe the District of Columbia should be treated
no differently in this respect.
An effective criminal justice system is as important to the citi-

zens of the District of Columbia as to the visitors and residents of
the District of Columbia.

I understand the Department of Justice has been and will contin-
ue to work closely with the District of Columbia to assure the
quality will be maintained and strengthened.
I think this is a very natural step toward home rule and home

responsibility.
I am pleased to offer my encouragement as we move this legisla-

tion along.
Mr. MAZZOLI. I thank the gentleman, if you will, explain my

absence to our chairman, Mr. Rodino.
Mr. HARRIS. I expect he has given his permission.
Mr. MAZZOLI. I did not ask the gentleman from Texas if he has a

statement.

STATEMENT OF HON. GEORGE THOMAS (MICKEY) LELAND

Mr. LELAND. I, too, have a full committee meeting to attend, but
I would like to say I appreciate all the efforts by the Mayor for
what he has done in his short history in accomplishing that which
is to be projected here in the District of Columbia for the need to
liberate the District of Columbia from the bounds of its circum-
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stances—I hate to call it this, but "reservation-type mentality"
which has prevailed in not only the District of Columbia but
throughout the Nation on behalf of the attitude of people who
resent these kinds of issues coming before the Congress.

I would hope that at least the substance of issues that come
before us will be treated in light of what the responsibilities are. I
commend the Mayor for his efforts, those of the corporation coun-
sel, and of course, Mr. Reid.
Mr. MAZZOLI. We thank the gentleman from Texas.

APPOINTED OR ELECTED D.C. ATTORNEY GENERAL AND JUDGES

Mr. Mayor, just a couple of questions: Your feeling is, because of
the newness of the transition and change here, that the attorney
general for the District of Columbia should be appointed rather
than elected?
Mayor BARRY. Yes, sir.
Mr. MAZZOLI. Have you given thought to having an elected attor-

ney general, because I believe your statement indicated you would
not be totally adverse to an election at some subsequent time after
the coming election. And if so, what time frame would this election
take place in?
Mayor BARRY. I have not done that. We are in the process now of

looking at those States. Even now, there are seven States which
still have appointed attorney generals. The closest to us is Pennsyl-
vania. They are moving now to an electoral process. New Jersey is
still appointed by the Governor. I would like to reserve my time
frame on that for a while and sort of think it through. But at least
a minimum of 8 to 12 years, it seems, should give us a chance to
settle down. Every 4 years you will have a different Mayor and
every 4 years, a different Council—we are trying very desperately,
trying to get full budgetary autonomy.

I believe in elections. Every time people can vote, they should.
Mr. MAZZOLI. One observation concerning the election versus

appointment, in the case of the corporation counsel, the Mayor's
lawyer, is that that position will always remain an appointed posi-
tion. The attorney general for the District of Columbia will be a
position with broader responsibility. Therefore, in the interests of
autonomy and independence, observations have reached me that
the election process might be better suited than the appointment
process.

Also, you have indicated that the judges for the District of Co-
lumbia should be appointed by the Mayor with the advice and
consent of the City Council. I am sure that your deliberations
balance that against the continuation of the present process, which
is appointment by the President with concurrence by the Senate. Is
appointment of judges a matter you consider to be fundamental to
this bill, or is this an area that could possibly be among those areas
to be further examined?
Mayor BARRY. I think this is fundamental to the bill. In final

analysis, the prosecutors, whether Federal or local, have to take
these cases someplace, and they take them to grand jurys and to
judges. Again, it is a local statute, and as you know, Mr. Chairman,
law is an evolving process. I have been told by distinguished law-
yers that the law reflects the socioeconomic and environmental
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attitudes of certain communities within certain frameworks. I
think we need that here. There are other protections in this proc-
ess as the nomination committee. The Mayor would not be able to
nominate someone who did not come before him from the nominat-
ing committee. Then you have the Council, 13 members, who look
and sit in judgment as to adequacy of such an appointment. Then
once a person is appointed, you have 15-year terms.
There is an assumption here that mayors and councils do not

have as much integrity as Presidents or Senators. That might
sound a little farfetched, but I believe there is an equal amount of
integrity to be concerned about our local judges.

Also, the Mayor has no review authority. Once the Mayor makes
the decision about any matter, the Mayor can only use the Attor-
ney General to appeal to the court system for those items going
against the city.
In terms of the courts, the law requires that the Mayor pass on

the courts' budget under section 445 of the criminal code. So you
have all the protections here.

I feel very strongly that this is an area we ought to maintain. I
realize if anything is controversial about this bill, this is an area of
controversy. A number of judges in the present superior court have
indicated some concern and opposition. Yet on the other hand you
have a significant number of judges who support the appointment
of local judges.
During the Carter administration we have had excellent dialog

as to local desires.

ELECTED SIMILAR STATE OFFICIALS

Mr. MAZZOLI. I wonder if Miss Rogers has done research as to the
number of States which appoint their interim review board on the
basis--7-I should not say appoint, but the high bench or intermediate
boards by election as against appointment by the Governor.
Ms. ROGERS. We can provide it for the committee. I know you can

almost find any system you can imagine. Some judges at the high-
est level are appointed by the Governor for the first term, then
stand for election for subsequent terms. Others stand for election
initially.
Mr. MAZZOLI. It would be interesting, because just as you use a

figure of 43 out of 50 States (excepting only Alaska, Hawaii, Maine,
New Hampshire, New Jersey, Tennessee, and Wyoming) have elect-
ed attorneys general, statistics concerning the selection of judges
might be of help to the subcommittee.
[The material referred to follows:]
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156 THE JUDICIARY

FINAL SELECTION OF JUDGES
Abases 

Arizona  

Arkansas  

California  

Colorado  

Connectieut  

Deltmr•rr  

Florida  

Georgia 

Hanali

Idaho

Illinois

Indians

low•  

B•nims  

mom*,  

Louisiana  

Maisie  

Mary land  

Maktiachustrets

Mkiiigan  

Minnesota  

Mississippi 

Memourl

Appellate. mewl. distinct sod probate judges elected on pa nisan ballots Judges of munictpal coons are •ppointed by thegoverning body of the muninpality

Supreme court polices and superior coun judges appointed Fiv governor from nominations by Judicial Coons) Supreme courtjustices and supenor court 'tidies •pproved or rejected at first general election bold more awn years after •ppointenentReconfirmation every 10 and 6 years. respectively Magistrates appointed by and mrve it pleasure of the prestdtng judges ofeach judicial district

Supreme court justices and court of appeals yudges •ppointed by governor from • list of not less than 3 for tacit vacancysubmitted b, • 9 member Comrrossion on Appellate Court Aprouornents Maricopa and Pima County superior tour-lodges•ppointecl by governor from a list of not less than 3 for each vacancs submitted by a 9-member commissoon on trial court•ppointments for each count, Superior court judges of other 17 counties elected on nonpartisan ballot (partisan portly, Ijustices of the peace elected on partisan balk, cot) and town magistrates selected as pros ;tied ho charley or ordinance. usuallyappointed by motor and council

All elected on partisan ballot

Supteme court and courts of appeal judges appointed by governot mob ammo al of Commission or Judicial AppointmentsRun for reelectton on record Appointment' Run for reelection on record All judge& elected on nonpartisan ballot.
Judges of all courts. except Denver Counto and municipal. •opointed ininally by gOseMor from lists submitted ho nonpartisannommaling commasions. run on reorkt1 tor retention Municipal judges appointed by city counnly or 10.fl brfaitlf DenverCounty judies appointed by mayor from list suhmoted by nominating commission oldies run on record for retention
All appomted by legislature from nominations submitted by got ern°, except that probate judges an elected on tan loan ballot
All appotnted bo governor with conient of senate

All trial judges .to ekcted on. nonpartisan ballot Alla ppeltaleyudges are •ppoinied ho the governor t. ith recommendations by• Judicuil Nominating Commtssion fits latter ale retained by running on thew records
Alt elected on partisan ballot except that county and sorne city court judges are appointed by the governor with consent of thesenate

  Supreme court justices and circuit court judges appointed by the acoetrior mtthcoitooni of the senate Dtstnetyudgesappotntedby chief lustier of the state Ca nclid•tes its sobs nominated (on a list of at least 6 names) o go, emit. ot chic f justice by JudkialSelection Cornmotet.

Supreme coon and dtstrict court judges initially are nominated to Idaho Judicial Council and appointed by governor.Outtalk, they aue eleCted on nonpartisan ballot Magistrate, appointed by District M•gott we's ( ommisoon for initial 2-yearterm. thereafter. run on record for retentton for d-year term on nonpanisan ballot
All elected on pantsan ballot and run on record lot retention Associate judges are appointed by ctrcuttyudgei and served-yearIcrrni

Judges ol appellate courts irr,intell Itt $4,vetllol 114,111 a list of 1 lor each istana, suhrmtied h, a 7 member Judicialorronation omrnission GO•ernor appoints members of muniCipal courts sod sektil counttes hak nominatingcommissions sihtch SUb11111 § list 01 nommeet to the 800(11101 ltit appotroment All other judge art elected
Judges of supreme. appeals.•nd district courts appointed initially by governor Irom lists submitted by nonpartisan nominatingcornmosions Appointee serves initial I -year term and then runs on record for retention District a +soca, judges tones recordfor retentton. if not retained or office hecornes t scant. replaced by a lull-orne judtcia I magtst rate F ull tints jodiotol magistratesappointed by district judges in the judicial election district from nominees submitted by count) pidic a I magistrate appointingcommission Pan-time judicial magistrates appotnied by county Judicial magistrate appointing commissions
Judges of appellate courts appointed by governor (tom list submitted by nominating commission Ron on record for retentionNonpartisan sekciton method adopted lor yudges of couru of general jurisdiction in 27 of 79 districts
All Judges elected on nonpanisan ballot

All elected on open Ibtpssltsool ballot

All appointed by governor with confirmatton of the senate. except that probate Judges are elected on partisan ballot.
Judges of CIrCuit courts and Supreme Bench of Baltimore City •ppoimed by govet nor, elected on nonpartisan ballot after atleast one year's service District court padges appointed by governor subyect to confirmation by senate Judges of appellatecourts appointed by governor .101 the consent of the senate. Run on record after at kast one year of service for retention
All appointed by governor with conscril of EACCUIIVC Council. Judicial Nominating Commisoon. establkhed by executiveorder. ad•ises governor on appointment of judges

All elected on nonpartisan ballot. except municipal judges it •ccords nee with local chaners by local city councils.
All elected on nonpartisan ballot N'acancy filkd by- gubernatorial appotntment.

All elected on pontoon ballot. except that nty police court petite& are •ppointed by go, erning authonty of each municipality.
Judges of supreme court, court of a prials. CoCuil coons as St LOUIS Coy sod County. Jackson County. Platte County, ClayCounty. and Si. Louts Court of Crrninal Correction appcanted initially by governor from nominations submitted by spatialcommissions Run on record for reelection All other judges elected on partisan ballot

Montana  All elected on nonpanisan ballot Vacancies on supreme or district courts •nd Worker's Compensaison Court filled by gorernoraccording to establtshed appointment procedure (from) nominees submitted by Judicial Nominations Commission). 9•cannesat end of tcrm may be filled by election. except Worker's Compirmattors Court Gubernatorial appointments face permitconfirmation.

Nebraska  Judges of all courts appointed initially by governor !torn lists submitted by bipanisan nominating commissions Romeo recordfor retention in ofTice in general eketkn following tonsil term of 3 years. subsequent terms are 6 years
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evade   All elected on nonpartisan ballot.

Sew Haampailint   All appousted by governor with confirm...a of Executive Council.

Nee Jersey  All appointed by governor with consent of ornate except that judges of municipal co
urts amine only one municipality •re

appointed by the 'overlong body.

Nye Mexico   All elected on partisan ballot.

New York  All eterted on partisan ballot except that governor appoint, chiefjudge •nd associate ju
dges of court of appeals. with advics and

consent of senate. from • list of persons found to be well qualified and recomm
ended by the bipartuan Judicial Nominating

Cordon on. and also appoint. judges of court of claims and designare. members of smells, dou
ion of supreme court Mayor

of New York City appoints Judaea of du cnminal and family courts in t
he coy.

Sort! Carolina All elected on partisan ballot. By 000onclrcrr order. governor has extended the tri
al system for ment selection of superior court

judges.

Sixth Dakota   All ekcted on nonpartisan ballot.

Mao   All elected on nonpartisan ballot except asurt of claims judges who may bc appo
inted by chief pit ire of supreme coon from

ranks of supreme court, court of appeals. court of common pleas, or ret
ired judges.

Milltown   Supreme court justices and court of criminal appeals judgn appointed. by governor from lists of 3 submitted by Judicial

Nominal ins Commission If governor fails to make appointment within 60 days after ax-urrence of vacan
cy. appointment is

made by chief justice from the row list Run for election on their records at firs
t general election following completion of 12

months ft,om for unexpired term Judges of court cif emote and district and a
ssociate 'hone' judgei elected on nonpartisan

ballot in adversary popular election Special judges appoirited by dis: • Kt judges M
unicipal judges appointed by govern./ body

of municipality.

All judges except municipel judges •rir elected on nonpartisan ballot for6-year ter
ms Municipal juden arc mostly &prowled by

coy councils except 2 Oregon cows elect theu judgea

P.marsyl.a.sio   All orsainally elected on portlier ballot. thereafter, on nonpartisan retention ballot. except police rrugiatrates
, city of

Pittsburgh --appointed by mayor of Pittsburgh

Rlionr lases'   Supnrme court justices elected by legislature. Superior. ("may, and district court
 juitices and justices of the peace appointed by

governor. with consent of senate (except tor justices of the peso), probate and mun
icipal court judgn appointed by coy or town

councils.

Oregon  

South Caroline  Supreme court. court of appeal, and circuit court judges elected by legislatu
re City judres. mars,' les. • nd family court judges

appointed by governor—the latter on recommendation of thc legulative delega
tion in the •rea served by the court Probate

Judie% elected on partisan ballot.

Soot Dakota   All elected on nonpartisan ballot, except magistrates flew trained and other
s). who •re appointed by the presiding judge of the

judicial circuit.

Tsrrmnemtn   Judges of intermediate appellate courts appointed initially by gover
nor from nominations submitted by special commission

Run on record for reelection. Tlic supreme court judges and all o
ther judges elected on partisan ballot. esorpt for some

municipal judges who are appointed by the governing body of the aty.

Texas   All elected on partisan ballot except municipal judges. mow of who
m are appointed by municipal governing body.

'Lab   Supreme court. district court, and circuit court judges appointed by govern
or from lists off nominees submitted by nominating

commissions If gosernor fails to nuke appointment within 30 days. chiefj
ustior appoints Judges run for retention in office at

next succeeding election. a., Tay be opposed by others on nonpar
tisan judicial billets Juvenile court tudges ate initially

appointed by the "overnor from a list of not less than 2 nominated by
 the Ju.cnile Court Commission. and retained m office by

gubernatorial appointment. Town juitices of the peace art appointed for 4-year 
terms by town mutters County justices of the

peace art elected for 4 years on nonpar.oan ballot.

-.ore  Supreme court justice', superior court iudges (presiding judges of superi
or courts). and distnct court judles appointed by

governor 'nth coruent of senate from list of persons desgiated as quali
fied by the Judicial Nominating Board Supreme.

supenor.•nd district court judges retained in office by vote of legislature. As
sistant judges of superior courts and probate judges

elected on partisan ballot in the territorial area of their jurisdiction.

Supreme court justices and all judges of circuit courts. eeneral d istrict. and j
uvenile and domestic relations district cou rt elected

by legislature.

uhlrigtoe   All elected on nonpartisan ballot except that municipal Pod
'ol in second-. thtrd• and fourth-dr cow-sere appointed by mayor.

Maw Virginia  lodges of all courts of record and magistrate courts elected on part
isan ballot.

laconeln  All elected on nonpartisaa ballot.

Sky oath,'   Supreme cows justices. district court judges. and county judges appointed b
y governor from a hit of 3 submitted by nominating

committee and stand for retention at next election after I year as of
fice. Justices of the peace elected on nonpartuan ballot.

Municipal judges appointed by mayor.

One of Col.  Nominated by the president of the United Suies loomS list of pe-rsoru recom
mended by the Distr. of Columba Judicial

Nomination Commission:, appointed upon the advice and consent of the U.S. Senat
e.

A Iihrlicall Samoa .. Chief justice and sissociatenstice(ilapponted by Ow U S Secretary of Interior pursuan
t to presidential dekeation of auttonty.

Associate judges appointed by governor of Amenon Samoa on recommenda
tion of the chief justice. and subsequently

confirmed by the senate of American Samoa.

All appointed by governor with consent of legulat ore from list off nominee
s submitted by Judicial Council for term of 7 years:

thereafter run on record for retention every 7 years.

Nano Rico   All appointed by governor with consent of ornate.
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EXTRADITION

Mr. MAZZOLI. Mr. Mayor, I have one other question, which has todo with extradition. Apparently this function is to be transferred tothe office of the Mayor. Is this as fundamental a factor as you feelthe appointment of judges is?
Mayor BARRY. I would like to ask Ms. Rogers to comment more

specifically. My reaction to your question is that I do not put thissection of the bill in the same fundamental category as that of
judges. I think the judges and prosecutorial authority—for the
record, the corporation counsel is now the chief legal officer. I relyon Mr. Reid for personal advice, but as far as the city is concerned,the corporation counsel is the official legal officer.
Ms. ROGERS. Jurisdictionally, the corporation counsel's office isvested with authority comparable to the State attorney general'soffice with the exception, namely, of all the felony prosecutions andmisdemeanors, but every other type of legal problem is vested in

the office of the corporation counsel.
Specifically with respect to your question on extradition, the

District of Columbia is unique. In every other State the Governor is
the extraditing authority. Our local code provides in title 23, sec-
tion 704, that the chief judge of the superior court shall cause to be
apprehended and delivered up fugitives from justice in the same
manner and under the same regulations as the executive authority
of a State.
So the chief judge here is substituted for a lack of a Governor

and it was a section prior to home rule, and he served as a chief
executive officer would in that initial review function, in the deci-
sion as to whether or not to deliver up a fugitive. In that samesection, the alleged fugitive has a right for further hearing before a
court, or he can appeal the chief executive's decision to the appel-late court. So I think it is clear that the judge or the chief judge ofthe superior court under current law is simply acting as a chiefexecutive. All our proposal does is say let us recognize the chiefexecutive is under our charter, the Mayor of the District of Colum-bia.
Mr. MAZZOLI. Thank you.

COSTS OF TRANSITIONS OF FUNCTIONS
One final question, Mr. Mayor. It has to do with the cost of thetransfer. You would propose for the first 4 years a declining scalefrom 100 percent to 25 percent of the cost of the transition wouldbe borne by the Federal Government, and at the end of the fourthyear, the District of Columbia would pick it up.
I wonder if your office has been able to do an estimate of howmuch it currently costs the U.S. attorney to perform that legalwork of the District of Columbia which is proposed to be trans-ferred, and basically two other questions, in this regard. One is,what would be your judgment as to why the Federal Governmentshould assume these costs, and secondly, would the District ofColumbia government be able to handle these costs after the fourthyear?
Mayor BARRY. First of all, Mr. Chairman, between the periods1941 and 1959, there was one process, and then there was another
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process from 1960 to 1974. The District paid 75 percent of these
costs. However, it was determined by both the local and Federal
officials that the payments have been excessive for all these years,
and take the fact that the U.S. attorney's office performs functions
outside D.C. crimes. Because of the prior years' overpayment, since
1974, these costs have been borne entirely by the Federal Govern-
ment for the U.S. marshal's office and the U.S. attorney's office. It
is our view from a transitional point of view that the D.C. Govern-
ment will assume 25 percent—it is really a budgetary matter, and
will give us a chance to phase in.
We are also having discussions as to St. Elizabeths Hospital as to

how you phase in the participation of the Federal Government.
There has been a history of this in the Federal system throughout
the land. This has been true of Federal grants. Over the years we
have been able to receive grants 100-percent funded, then 75 per-
cent, then 25 percent, then it phases out in 3 or 4 years.

Also in our budget projections for the next 5 years, we have
looked at this. We think the first year costs after the transition
period will be approximately $14.2 million, based on the salaries of
the employees of the U.S. attorney's office who currently perform
functions and the current activities of the U.S. marshal service.
The big difficulty we will probably have around the whole fund-

ing issue is not one of philosophy, but I get the impression the
Department of Justice would not like to have that counted against
their appropriations; but that can be worked out with the OMB
and this administration.
Mr. SINGLETON. I would like to follow up on that line of question-

ing, Mr. Mayor. You made some logical points and certainly set
forth points that were in harmony with the philosophy of the
Home Rule Act.
The question that I have is whether you would still support the

transfer if the sum of $35 or $40 million of Federal support were
not forthcoming.
Mayor BARRY. From where?
Mr. SINGLETON. As you stated a second ago, the first year would

involve some $13 or $14 million from the Federal Government,
then there is a diminishing scale of 25 percent a year. I did some
quick calculation and it totaled some $35 million altogether, ap-
proximately.
Mayor BARRY. You mean for the 4-year period?
Mr. SINGLETON. Yes.
Mayor BARRY. The Federal Government is paying this now. I

have not seen any indication from a philosophical point of view
they are not prepared to continue paying this.
Mr. SINGLETON. The Federal Government is paying you now

because of some overpayment the city has made?
Ms. ROGERS. The city was required as a part of the Appropri-

ations Act to reimburse the U.S. Treasury. The Appropriations Act
subcommittee report for the District of Columbia indicates the
committee's and subcommittee's concern of the years of overpay-
ment by the District of Columbia in excess of the services they
were required to pay. An internal audit confirmed that by the
Department of Justice. What we have here is a recognition of that
overpayment. We are evening out as it were the scale. The city is

69-197 0 - 81 -- 7
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still under a directive from the OMB to work out a fair and
equitable reimbursement scheme with the U.S. Treasury as a
result of those directives and other directives from the Commission
that this whole transfer plan has worked out.
Mayor BARRY. I do not think this is an exact science. I think it

was a good way to make up for past omissions. As I said earlier, if
the transfer does not take place, the Federal Government will
continue these costs. On the other hand, if the transfer hinges
solely on the ability of the District of Columbia Government to pick
up these costs, naturally, we are willing to make some sacrifices
somewhere else because we feel this strongly about this transfer. It
hinges solely on that. If we get everything else, the appointment of
judges, the prosecutorial authority, and all of that, and as a result
of making budgetary sacrifices, as long as I am Mayor I would
recommend we do that.

JUDICIAL NOMINATION COMMISSION

Mr. SINGLETON. Three of the five members on the Judicial Nomi-
nation Commission are to be appointed by the Mayor. Inasmuch as
the Mayor will be appointing and the Council will be confirming
judges, does this overlap cause you any problem?
Mayor BARRY. I do not think so. I have learned during my tenure

that just because you appoint someone to a board does not mean
they are going to walk in lockstep with you. In fact, it is reversed.
Lots of time when you appoint them, you think you are together,
but they want to show independence. But there is some balance.
You have representatives from the bar and the Council—the other
thing that is there, I think it is not a major problem. I do not think
every lawyer in Washington who is a member of the bar is looking
to be a judge, and there is a 6-year term provided for the nominat-
ing committee. So I think you have a good balance. Plus other
States have various mechanisms.
In some cases, Mr. Chairman, there is no in between. In some

instances the Governor or the other local executives have no proc-
ess in between, you appoint or nominate them directly to the
bench. I think we have a good process here.
Mr. SINGLETON. I have no further questions.
Mr. MAZZOLI. Counsel.

FEDERAL INTEREST CERTIFICATION

Mr. TEMPLE. Do you support the promulgation of guidelines by
the U.S. attorneys general to be followed in the exercise of the
certification procedure outlined in section 216.
Ms. ROGERS. We have been working as the Attorney General

indicated with Mr. Ruff and his predecessors. It started out trying
to identify categories of offenses. It becomes difficult to do, because
when the United States may decide there is a compelling interest,
it may not fall clearly within an isolated category. I do not want to
speak for the United States, but I think it was their position they
did not want to be restricted by categories of cases, but they felt
the rare exercise of this authority plus the necessity for either the
consent of the local attorney general or absent that consent, a
written certification from the attorney general that there was a
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legitimate and compelling interest, provided sufficient protection in
that regard.
Mr. MAZZOLI. Does the gentlelady have a question?

MARSHALS AREA OF AUTHORITY

MS. LUNSFORD. Would the District of Columbia marshals be al-
lowed to arrest on a felony warrant persons outside the District of
Columbia borders?
Ms. ROGERS. The bill provides the authority in the D.C. area in

recognition of the geographical limitations of the District and on a
communication with our surrounding vicinities.
Ms. LUNSFORD. Would that metropolitan area be clearly defined?
MS. ROGERS. Yes.
Mr. MAZZOLI. Thank you very much, Mr. Chairman, and corpora-

tion counsel. There may be other questions, but we will send those
to you in writing. Thank you very much for your testimony.
Mayor BARRY. Let me thank you again. I was delighted to know

that later on you will have two distinguished members of the bar,
Mr. Horsky, who is in the forefront with reference to assisting the
District, the same as Mr. Douglas, as well as the former president
of the D.C. bar. I wanted for the record to express my appreciation
for their presence.
Mr. MAZZOLI. We now welcome to the witness stand the honor-

able Chairman of the District of Columbia City Council, Mr. Ar-
rington Dixon.

STATEMENT OF HON. ARRINGTON DIXON, CHAIRMAN, COUNCIL
OF THE DISTRICT OF COLUMBIA, ACCOMPANIED BY DAVID
CLARKE, CHAIRPERSON, COMMITTEE ON THE JUDICIARY,
AND LARRY MIREL, GENERAL COUNSEL

Mr-. DIXON. Mr. Chairman, we appreciate the opportunity to
testify on this important issue.

I am joined today by my colleague, David Clarke, who chairs the
Committee on the Judiciary, who has been offering a great deal of
leadership in the council and in the community generally on this
issue. By request he is here, and I am glad to have him with me
because of his work with this issue.

Also, I am joined by my general counsel, Larry Mirel, who has
permission to be a part of this task force.
I have a very brief statement and will capsulize it and will be

available for questions.
H.R. 7988

This bill, H.R. 7988, is one of the most important elements we
are considering now for self-determination for the District of Co-
lumbia. This is one of the more important steps that needs to be
taken to give people of the District of Columbia proper control over
the institutions which affect them so directly. It is not only sym-
bolic, but appropriate, for as we look across the country, we note
the prosecutorial function is one controlled by local jurisdictions,
and in most cases where criminal prosecution is involved the
papers indicate "The People" versus the defendants, and in the
District of Columbia that is not the case except in very discrete
areas.
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I think that therefore it is important that we have this authority
authorized as other spokespersons have indicated.
The two issues which come up go to the level of competence and

to the fiscal impact of this particular legislation, the level of com-
petence which will result in the prosecutorial function as well as
the cost of that function being transferred.
On the first issue, I think it ill-conceived and illogical to think

the residents and elected officials of the District of Columbia will
not demand as high a quality of service in this area as any other
area in the United States. I think that is clearly a misperception.
In fact, I would hope the level would be as great as it is now.
I would point out that most crimes are committed against our

citizens, not in terms of persons who have Federal involvement,
which is an incentive for our system to work better.

FISCAL CONCERNS

In terms of the fiscal concern, I think it is clear the bill before us
has the mechanism that it needs. I am sure, working with the
Congress it has developed to allow this transition to be financially
feasible. I do, in fact, indicate in my statement, and I think I
reflect some concerns within the Council and the city, that there be
a clear understanding as to the cost so we can plan for this over a
long haul, not in just a short period of time of a few years. We are
already facing very serious fiscal concerns, and I think this might
be one we have to accept. Freedom has a price, and we have to be
willing to pay it.
The other point I would make, and it is reframed for me when I

come before this august Congress, the House and Senate, and the
executive branch when possible, is to speak of the concerns for
checks and balances. As the system exists now, there is total de-
pendence of the Congress on the White House. There is a total
dependence. I think this check and balance is critically important
for local jurisdictions.
The Council, as you know, Mr. Chairman, is the newest institu-

tion within the District of Columbia, having really been in exist-
ence for 5 years with its new authority. Some of the perceptions by
the Congress and by the public at large I think need to be clarified,
and the Council needs to be strengthened so we can, in fact, prop-
erly confirm, review, and assess the competence of the persons sent
to us in this particular process.

CONFIRMATION OF APPOINTEES

I would also point out the record of the Council in the confirma-
tion process so far. There have been very few confirmations which
have been returned to the Mayor. This speaks highly of his selec-
tions. I can speak more fully on that at some other point. This may
not be the proper forum.
Thank you for this time. I will be open to questions, and now

yield to Mr. Clarke.
[The prepared statement of Mr. Dixon follows:]
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PREPARED TESTIMONY OF HON. ARRINGTON DIXON, CHAIRMAN, THE COUNCIL OF
THE DISTRICT OF COLUMBIA

Mr. Chairman, Members of the Committee, the proposal you have before you isone of the most important elements in the long-range commitment of Congress tolet the people of the District of Columbia govern themselves. Every State in theUnion is responsible for prosecuting offenses against its own laws. The District ofColumbia Judicial System Autonomy Act would give the District of Columbia thesame right—and the same responsibility.
The importance of this move is more than symbolic. A person who commits acrime is transgressing against the people who promulgated the law he violates.Many States emphasize this fact by designating their criminal prosecutions "thepeople versus (the defendants)." In the District of Columbia the people against wholocal crimes are committed are the people of the District of Columbia. Those peopleare entitiled to have their own officials prosecute such crimes.
Moreover, there is an inconsistency in our present mixed system which has norational basis. The District of Columbia, through the office of the corporationcounsel, now represents the people of the District of Columbia in all civil mattersand in some criminal cases, such as juvenile offenses. It is illogical to provide forlocal representation in those areas but to have the prosecution of other local crimesin the hands of a prosecutor appointed by the National Government. Nowhere elsein the United States—with the exception of the territories such as Gaum—and theVirgin Islands—does the Federal Government prosecute local criminal offenses,even though in many other places there are also substantial federal installationsand personnel. Even civilian crimes committed on military bases are ordinarilyprosecuted by local officials in whatever jurisdicition the crime was committed.I think there is broad agreement that it makes sense, from both an administrativeand a "good government" point of view, for the District to have the same prosecu-torial authority as the various States. The objections to the transfer that I haveheard are primarily practical—will the District be able to maintain the high level ofcompetence demonstrated by the local U.S. Attorney's office and—closely related—will the District be able to commit the financial resources necessary to support afirst class prosecutorial office?
Let me be clear about commitment: No one has a greater stake in the vigorousprosecution of criminals in the District of Columbia than the citizens of this commu-nity. Our people are the primary victims of local crime, and the concern about ourhigh crime rate is both broad and deep among our citizens and our city officials.The economic aspects are, of course, more difficult. The district is facing a seriousfiscal situation, and difficult measures must be taken to bring our expenses into linewith our income. However, we must pay the cost of the prosecuting function ofgovernment no matter who does it, and that means we simply have to manage ourfinancial resources in a sound and responsible way. The bill before you provides fora cost sharing arrangement with the Federal Government over the first severalyears of the transfer to allow the District to plan prudently for the expensesinvolved in the new system. However, the Federal Government must provide infor-mation detailing the precise fiscal impact that the District will face in assumingthis office. This way, we can prepare to properly fund this office to assure thecontinued level of operation of the criminal justice system.
Mr. MAZZOLL Mr. Clarke.

STATEMENT OF MR. CLARKE
Mr. CLARKE. I am appreciative of the invitation to accompanyMr. Dixon. I have no prepared statement, except to say I am fully

supportive of the concept that is before you.
Mr. MAZZOLI. As chairman of the Judiciary Committee, I am

sure you have had more than a passing interest in this develop-ment, and certainly you have been of great assistance to thiscommittee.
JUDICIARY

Mr. Chairman, I would probably have just a couple of questionswith respect to City Council since that element of advice and
consent would be true with respect to appointment of judges. Are
you satisfied that the process outlined in this bill is an appropriate
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process to guarantee first the high quality of the judiciary, and
secondly to insure the autonomy, independence, and objectivity of
the judiciary appointed?
Mr. DIXON. Yes; I think the legislation has been developed with

the cooperation of the Council, our technical support as well as the
councilmanic support. It represents our best effort and format for
the establishment of this power in the District of Columbia. An
assumption built into this is an assumption that the Council, as is
the assumption built into the budgetary independence, that the
Council cannot operate as an independent branch. I think there
have to be some serious insensitivities in being able to put the
Council in that posture. We cannot be viewed as a line item as a
branch, just another extension. For if we do, the checks and bal-
ances fundamental to our system of Government will not operate
there. I would only point out that in Jefferson's letter, he indicated
the embodiment of the judicial and the legislative under one, that
is the executive is the very definition of tyranny. It says the
independence of the courts and the legislative and executive
branch must be firmly established not just on paper, but fiscally as
well as otherwise.
Mr. MAZZOLI. Mr. Clarke.
Mr. CLARKE. In terms of quality and objectivity, I think we are

going to do better with the system that is proposed in the bill than
either the Presidential or electoral selection. The ability of a judge
being objective is better assured by an appointment process. I say
that philosophically, and I might catch a little heck in my commu-
nity because everybody wants everybody elected. But I think judges
should be appointed. But there has to be some nexus with the
people, and that has to come through the people elected. I think it
is a part of the checks and balances of Government.
The autonomy and independence is more a function of not who

you select but of the structure of Government and the judicial
offices held. I think Congress is assured with the Court Reform Act
and Self-Government Act, both of which are beyond influence by
the Council in the District of Columbia, or if they were, would still
have to go through review process by Congress. More importantly,
the structure of the office is such as to insure independence once a
person gets in there. The person takes a 15-year term. If the person
wants reappointment, he does not go back to the original electing
authority, but before the Judicial Tenure Commission.
Indeed, Mr. Chairman, if we are to look strongly at the question

of independence, we might want to look at the Tenure Commission,
because it has more effect on judges in the District of Columbia
than the office of Mayor.

Finally I might point out if they want to be a judge in the
Federal court, they will be more conscious of an appointing
authority.

Finally, looking at the appointing authority, the question is not
whether or not the Mayor is going out and will pick someone from
his campaign committee. He will pick from a field of three for
every judgeship, as the President does. The question is, will the
Mayor pick one of the other two that the President might and if so,
will that person really be independent? I think the question is
farfetched.
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CONFIRMATION BY COUNCIL

Going to the question of the confirmation by the Council, I would
point out, as the chairman has, that the Council has been quite
conservative with respect to this. Early on in 1975, I had a memo-
randum done by a young man now on the staff of the Senate
Judiciary Committee, Jay Steptoe, in which he analyzed histori-
cally confirmation trends and what the philosophies were. Without
it having been expressed in any rules, I think the Council has
adopted two standards for rejecting confirmation: the person is
simply not qualified; and the other would be that the person has a
conflict of interest. We have learned that although we would like
to have someone else appointed, to reject a confirmation does not
assure the other will be appointed. I think that has been the
history of the Council.
Mr. MAZZOLI. Before I yield to the members of the panel and the

staff, I would like to ask one final question.
Mr. Chairman, you have devoted a considerable part of your

statement to the cost factor, noting that it is essential for the city
to have ascertainable financial data upon which to proceed, not 1
or 2 years of short-run data, but long-term data.

If you have before you as accurate a financial plan as is possible,
do you feel that paying for this transition, will be one of your
major priorities and that of any succeeding chairman and succeed-
ing City Councils?
Mr. DIXON. It would be presumptuous for me to predict as to

future membership of the Council. But in any event, it is fair to
say that some of my colleagues must have before them some figure
that we can plan on. The commitment we are beginning to look at
now, in terms of a 30-year to deficit and spending debt, has to have
a future commitment to a strong prosecutorial system.
Mr. CLARKE. I can say this, the future leadership will be chosen

by a public which feels crime and safety to be one of its foremost
issues. As the Office of the U.S. Attorney General becomes an
issue, I think indeed it is going to be one of the things we are going
to have to be attending to because we are elected officials.
Mr. MAZZOLI. Thank you.
Any questions?
Mr. SINGLETON. I notice the presence of our Chief Judge of our

highest court here. Rather than delay him, I will defer.
Mr. MAZZOLI. That is very thoughtful of you.
Gentlemen, thank you very much. As usual, we appreciate your

attendance.
It is now a pleasure to welcome before our committee the Chief

Judge of the Court of Appeals for the District of Columbia. You
have been very patient. We will make your statement a part of the
record and receive any further information you have.

STATEMENT OF HON. THEODORE NEWMAN, CHIEF JUDGE OF
THE COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA
Judge NEWMAN. I apologize for not having a prepared text.

There are two reasons: the press of business at 500 Indiana Avenue
NW.; and the fact I find I operate probably better without one.
You asked the Attorney General a question, your concluding

question to him, was he speaking on behalf of the administration? I
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speak as Theodore Newman, chief judge of the Court of Appeals for
the District of Columbia, individually. I do not speak on behalf of
the court system of the District of Columbia, nor on behalf of the
D.C. Court of Appeals. The views I express are mine. I am sure
there are colleagues of mine on the Court of Appeals, as I know
there are judges in the superior court, with different opinions. I
know you have had communication as to differing views.

I had the opportunity to appear before the Vinson committee of
our unified bar when they were conducting hearings on this pro-
posed legislation. Fred Vinson asked me an opening question:
Judge Newman, tell us why you support this bill. I gave a very
terse answer, and was prepared to stop there. My terse answer
was, because I believe in democracy. In essence, I felt that was
enough said. I did not get away with it. But that is fundamentally
why I support this proposal, because it does complete the creation
of a democratic system of government in the District of Columbia,
our Nation's Capital.
Yes; there are legitimate concerns. Yes, there should not be

change unless change is going to improve a system. But in deter-
mining whether or not change will improve a system, it is impor-
tant to recognize that the giving of democracy is in and of itself a
value to be sought. So in determining whether or not this change is
an improvement, a factor this Congress has to be alert to is the
vesting of a greater democracy in the citizens of the District of
Columbia.
Mr. Chairman, 10 years ago, 11 years ago, when this House and

the other body on the other side of the Hill, the Senate, were
considering the Court Reform Procedure Act of 1970, there were
major concerns at that time about transferring judicial authority
from the Federal courts to local courts.

Indeed, I remember the vehement opposition of our fiduciary bar,
our probate bar, to the transfer of probate jurisdiction from the
Federal courts to the local courts.
I hope I will be pardoned my pride, since I was a fiduciary judge

for 31/2 years upon the transfer of that jurisdiction, in saying that
after the first couple of years, wild horses could not have gotten
our fiduciary bar to support a transfer of that jurisdiction back to
the Federal courts. I say that to say simply this, whenever there is
a proposal for change there is apprehension, because we as human
beings rely upon that which we are used to. We know how it
works, and we are comfortable with it. We tend to resist change,
we in our profession, since the whole doctrine of stare decisis which
is ingrained into us resists change. But change is not necessarily
bad.

APPOINTIVE JUDICIARY

I will speak primarily with respect to the judicial provisions of
the legislation. I have had the pleasure, as has my colleague the
chief judge of the superior court, of serving on the task force which
formulated this. I fully support the power and authority of the
Mayor to appoint judges in the District of Columbia. I share some
of the wonderment of one or more of the previous witnesses about
the reason for the opposition. I do not understand it. The more
some of my colleagues have tried to explain it to me, the less I
understand it. The judges will be doing the same work they are
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doing now. They will have the same term of office that they have
now. They will have the same jurisdiction. They will have the same
power. The only difference is their commission of office will be
signed by the Mayor, rather than by the President of the United
States.
There is a legitimate concern always, not only in the District of

Columbia, but in Kentucky and everywhere else, as to judicial
independence. I have had the pleasure of being the head of the
court system of the District of Columbia under both our elected
Mayors, Walter Washington and now Marion Barry. I can say with
absolute candor, without any fear of contradiction, that I have
never received the slightest bit of pressure, appropriate or inappro-
priate, in my role as a judge in the District of Columbia, and I
would be stunned and amazed if I were ever to receive such.
Yes; we must be sensitive to that. The history of the U.S. court

system reflects attempts by the executive branch to influence. We
do not have to go too far back in history to recall visitations with
Justices of the Supreme Court about other Justices of the Supreme
Court. This is something that happens, unfortunately, but it will
happen on a Federal level as well as on a State level. There is no
reason, I submit, to suspect that publicly elected officials in the
District of Columbia are less sensitive, less concerned, less honor-
able about the independence of the judiciary than the government
of Maryland, Virginia, Kentucky, or Montana, or the President of
the United States.

JUDICIAL NOMINATING AND TENURE COMMISSION

One item in the bill I would suggest be changed from what is in
it now—and I think this is probably more symbolic than real—I
would urge that the present composition of the Judicial Nominat-
ing Commission and the Judicial Tenure Commission be retained
as it is presently, a seven-person commission, rather than a five-
person commission. I wish I could come up with someone other
than the President to appoint one of those seven; I cannot. I
particularly think the presence of a judge on both commissions is
good, and on balance I think it is desirable that that be a Federal
judge, because here in the District of Columbia we do have a
capacity to have a Federal judge sit on our commission, distinct
from what is the situation in Maryland, Virginia, or the 50 States.
I deliberately do not use the word the District of Columbia is

unique. That is a buzz word with me. Every time somebody pro-
poses something for the District of Columbia that works every-
where else, the first words you hear is "but the District of Colum-
bia is unique," sort of like it is a nonsequitur which stops all
intelligent discussion. Yes, it is unique; it is the Nation's Capital,
and there is only one of them. But what is there about that
uniqueness which is relevant to the issue we are discussing? In no
other area in the Nation does the President appoint judges except
article III judges.
I am pleased to be president of the National Conference of

Judges, and next year will take over the presidency of the National
Center of State Courts. I have a sensitivity to State courts, but in
every State in the Nation it is judges appointed or elected by State
voters or appointed by State officials, or in New York, where some
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of them are appointed by the mayor of the city of New York. I just
do not understand why there should not be for the citizens of the
District of Columbia the same participatory role in judicial selec-
tion as works in every other State in the Nation.

EXTRADITION

Two minor comments, Mr. Chairman. I am satisfied that if in
1970, when the Court Reorganization Act was passed, if there had
been an elected Mayor for the city, of the District of Columbia at
that time, the extradition authority would have been vested in the
Mayor. The only reason it has ever been in the chief judge of the
superior court is because there was no elected chief executive in
the District of Columbia, so it was given to the chief judge of the
superior court. Extradition is an executive branch function and
should not be in the judicial branch, whatever.

JUDGES' SALARIES

A final comment, Mr. Chairman, then I will shut up and answer
any questions you might have. There has been some concern ex-
pressed that the provision of the bill which would raise the level of
salaries of judges from 90 percent of their Federal counterparts to
100 percent of their counterparts is some attempt to buy some
support. Mr. Chairman, we need that 10 percent, but I do not know
of a single judge in the District of Columbia who is likely to change
his or her view for 10 percent, or 100 percent, or a whole heap of
more money than we are talking about there. Simple justice should
dictate that pay raise for us. Separate it out and pass it out, but I
urge, pass it.
Mr. MAZZOLI. I thank you. I do not believe I have ever been in

this room when you have spoken from a prepared text. I appreciate
that. You have a flair and eloquence which I think is very useful to
this committee.
Because you dealt with the question of the appointment process

as against the election process, I gather from your statement, Your
Honor, that you feel confirmation from the City Council certainly
will guarantee the same quality of people as confirmation from the
U.S. Senate. There may be some people who feel there may not be
the cachet there, but the end quality is what we are looking for.
Judge NEWMAN. Absolutely, cachet is one of the things I have

heard. "I did not come here to be a municipal court judge." But I
say, "So-and-so your tenure did not change, your salary did not
change, what are you griping about?"
Mr. MAZZOLL SO, the judges have the same power--
Judge NEWMAN. Right.
Mr. MAZZOLI. I would just make one last comment: I am glad you

discussed the increased salary. I have no idea what this panel will
do. Are these any concerns as to whether or not the salary increase
goes through as in the bill?
Judge NEWMAN. The City Council put it in because there was a

concern at the courthouse that we were doing the same work the
Feds used to be doing for 90 percent of what the Feds got paid. The
first bill to which that could be conveniently attached was this one.
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Mr. MAZZOLI. The resolution adopted by the Board of Judges
comments adversely on the bill and suggests that the provision to
transfer to the Mayor and Council the power of appointment
should not be passed: I wonder if you might for the record tell me
what the Board of Judges is. Of course, earlier in your statement
you indicated that you are speaking for Judge Newman and not for
the bench itself. But maybe you can clarify this.
Judge NEWMAN. First, I would emphasize the resolution to which

you make reference is from the Board of Judges of the Superior
Court of the District of Columbia, our trial bench. The Board of
Judges of the District of Columbia Court of Appeals has not colle-
gially considered this matter. I cannot say much more than that,
because not being a member of the Board of Judges of the Superior
Court and not being privy to its deliberations, I would not start
guessing.
Mr. MAZZOLI. I have read this and was not sure.
[The resolution referred to follows:]

RESOLUTION

The Board of Judges of the Superior Court of the District of Columbia is informed
that the Honorable Marion S. Barry, Jr., Mayor of the District of Columbia, has
included in his 1979 legislative program, forwarded to the 96th Congress, three
proposals in respect of judicial affairs. They are to authorize (1) the transfer of the
functions of the United States Marshal from the United States to the District of
Columbia Government, (2) the transfer of prosecution of local crimes from the
United States Attorney for the District of Columbia to the District of Columbia
Government, and (3) the transfer of the power of appointment and confirmation of
judges from the President and the U.S. Senate to the Mayor and the City Council.

This Board is likewise advised that the first two of these measures, the transfer of
functions of the United States Attorney and the United States Marshal, have
received executive policy approval and that steps are being taken to implement the
action. These two proposals, if enacted by the Congress, will effect major changes in
the operation of this Court and the reasons therefor are readily discernible.
Superior Court was designed and structured by the Congress as an institution

concerned with legal affairs pertaining peculiarly to the District of Columbia. Large-
ly because of the unique Federal presence in the District of Columbia, the Court is
empowered to conduct its business with the authority of a Court of the United
States, established under Article I of the United States Constitution. The most
significant example of the manner in which this court applies the power of a United
States Court to local problems lies in the field of criminal law. Violations of the
District of Columbia Criminal Code are not considered municipal concerns only, but
are crimes against the United States to be prosecuted in the Superior Court by the
United States Attorney. To accomplish this important and difficult mission, the
United States Attorneys for the District of Columbia throughout the years have
maintained a strong core of career prosecutors fortified by a capable staff of youn-
ger lawyers recruited and trained with great care. Similarly, for the security of its
courtrooms and the management of prisoners throughout its system and the en-
forcement of its writs, the Court has depended upon the fidelity, skill, and experi-
ence of the United States Marshal and his deputies. Futher, prisoners sentenced by
the Court are placed in the custody of the Attorney General of the United States
making available, when needed, the facilities of the entire United States prison
system. In performing these assignments, the Federal offices concerned are author-
ized to act across state lines, to call for assistance from other government agencies,
and have through the years become accustomed to adapting their functions to the
routines and practices of this particular Court. Without federal involvement, these
powers and resources cannot be duplicated by any single political unit.

Manifestly, the elimination of this entire complex structure, without the most
careful and detailed legal and fiscal planning for its replacement, can do nothing
less than create a severe instability in the administration of criminal justice in the
District of Columbia.

Finally, this Board is compelled to comment on that proposal which would author-
ize the Mayor of the District of Columbia to appoint the judges of the District of
Columbia Courts. An independent judiciary, that is, one capable of reviewing the
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actions of the legislative and executive branches of government totally free from
bias, fear, favor, or retaliation, is the sine qua non of an effective judicial system.
The District of Columbia Government is the most constant litigant in the Civil
Division of our Court, and if, indeed, the prosecution of criminal cases were to be
transferred to the District of Columbia, the overwhelming majority of the litigation
conducted in our Court would involve the District of Columbia as a party. Legisla-
tion enacted by the City Council and executed by the District of Columbia's execu-
tive branch is ruled upon by the judges of our Court on a daily basis. The legal
propriety of revenue provisions, housing codes, rental acts, administration proce-
dures, school strikes, and the adequacy of mental health, penal, and juvenile facili-
ties constitute a large part of our Court's regular calendar. In these matters—and
numerous others—the executive and legislative branches of the District of Columbia
Government have a very direct interest. In a truly effective judicial system, adjudi-
cation of these matters must be accomplished by judicial officers who are independ-
ent of the coordinate branches of government. This essential independence is seri-
ously undermined when those coordinate branches appoint and reappoint the judi-
cial officers who must rule on the propriety and legality of their various actions.

Legislative history clearly shows that Congress provided for Presidential appoint-
ment of judges of the District of Columbia Courts for one reason only: to achieve
and maintain and independent judiciary—a judiciary which can perform its duties
fairly and completely without in any manner being intimidatd by the possibility of
pressure from the other branches of government. The present appointing mecha-
nism guarantees that necessary independence; the proposed change in the power of
appointment does not.
In conclusion, it is the position of the Board of Judges that there should be no

changes made in the organic structure and basic method of operation of the Superi-
or Court of the District of Columbia such as those proposed by the Mayor in his
1979 Legislative Program unless and until it is first demonstrated to us by detailed
legal and fiscal plans that the proposed changes will improve and not adversely
affect the present administration of justice in the District of Columbia.

PRISONERS

Mr. SINGLETON. Judge Newman, are there any potential detri-
ments that you can see in the transport of prisoners by this trans-
fer proposal? Will it hurt your backlog in any way?
Judge NEWMAN. I do not think so, Mr. Singleton. Our backlog is

not a product of inadequate servicing by United States marshals,
nor do I anticipate our backlog will be affected one way or another
by the transfer of that function to a D.C. marshal. When the
Mayor was first considering some time ago, at the suggestion of
OMB, I think, the transfer of the Marshal Service to the District of
Columbia, before this full package had been thought through, I
cautioned the Mayor that there were a number of interlocks that
would have to be closely examined, that it was not something that
could be done by a budget item; there were a number of legislative
interlocks that would have to be examined.

I am satisfied in the main that that attention has been given. I
have not given minute examination to this, but I do not think it
will have any impact on backlog one way or another.
Mr. MAZZOLI. Thank you very much for your time, and continued

good fortune.
John W. Douglas and Charles Horsky. Your statements will be

made a part of the record. We welcome you.
[The statements referred to follow the oral statements of the

witnesses.]

STATEMENTS OF JOHN W. DOUGLAS AND CHARLES A. HORSKY
Mr. DOUGLAS. I appreciate the opportunity to appear here today

in support of the transfer legislation. I will just add a little bit to
my written statement.
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I am a proxy lawyer in the District of Columbia and former
Assistant Attorney General of the United States and past president
of the D.C. Bar. I support 7988 because it would confer upon the
District a rightful measure of self-determination, and would grant
to the District authority to appoint its judges in the manner as is
now basically employed by the States.
Under the bill an attorney general would be the District of

Columbia's chief legal officer. Nominated by the Mayor and con-
firmed by the City Council for a 4-year term, the attorney general
would exercise the same type of general supervisory authority over
civil and criminal matters as does the U.S. Attorney General over
the various divisions in the Justice Department and the individual
U.S. attorneys' offices in the Nation as a whole. The D.C. attorney
general would also assume the local prosecution functions now
exercised by the U.S. attorney, leaving to the latter control over
the Federal prosecution activities. This would bring the District of
Columbia into general parity with other States where traditional
common law criminal offenses are prosecuted by State and local
prosecutors, rather than by the various U.S. attorneys.
The bill would recognize the existence of some cases with compel-

ling Federal interests. Thus, wherever the Attorney General of the
United States certified that there was an overriding Federal con-
cern or where the District of Columbia attorney general consented,
the U.S. attorney would be responsible for the matter.
The bill contains parallel provisions reflecting similar self-deter-

mination considerations which would govern the future appoint-
ment of judges to the District of Columbia Court of Appeals and to
the District of Columbia Superior Court. At present, and unlike the
situation elsewhere in the United States, Federal officials still
select local judges in the District. The bill would change this by
providing for appointment of the judges by the Mayor with confir-
mation by the City Council. The procedure of the current nominat-
ing commission would be retained.
In summary, then, the basic provisions of the plan contemplate a

continuation and completion of the self-determination transition
process which has been in progress for some years here. The gov-
ernmental institutions of the District of Columbia have demon-
strated the capacity to handle increased responsibility. The pro-
posed legislation would recognize this development and would
bring about a logical completion of the Federal-to-local transition
process.
Mr. MAZZOLI. Mr. Douglas, I have a couple of questions:

FEDERAL INTEREST CERTIFICATION

The American Civil Liberties Union has filed a statement which
you may not have read which discusses the certification process by
which the U.S. attorney can certify there is a compelling Federal
interest which justifies the exercise of Federal jurisdiction.
In the bill before us, one certification is made that is it. ACLU

suggests there be some type of judicial review. Have you had a
moment to think whether or not there should be plenary judgment
by the attorney general, or should there be review?
Mr. DOUGLAS. I think the bill should remain as drafted. If there

were a review process, it would tie up the prosecution and defeat
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the purpose of certification. I think a transfer of prosecutorial
functions is not the kind of thing ordinarily subject to review, and I
would not think it appropriate.
Mr. MAZZOLI. I understand Mr. Horsky is now with us.
As I understand the bill, certification is very discretionary. Do

you think guidelines should be issued, or as you understand the bill
and the activities of the attorney general, should his judgment be
final and there be no need to have regulations?
Mr. DOUGLAS. I would suppose, Mr. Chairman, that it would be

desirable for the Department of Justice to issue guidelines in this
regard. I wonder whether it would be possible to draft those and
put them in the legislation. I would question that.
Mr. MAZZOLI. The corporation counsel, if my memory is correct,

indicated they decided to leave it as is at this point.

GRAND JURY PROCEEDINGS

One other question the ACLU raises deals with access to grand
jury proceedings. In the current bill, the U.S. attorney is given full
access to grand juries, and not just those in which there is a
Federal question. The ACLU suggests that rule 6(e) not be waived.
I wonder if you have any reaction to that.
Mr. DOUGLAS. I may want to think about that a little later.

SELECTION OF ATTORNEY GENERAL

Mr. MAZZOLI. Currently, the bill provides that the Mayor would
appoint the attorney general. The Mayor's attorney said earlier
there may be a phase-in time, at which point the process would be
completed enough to permit an election. Have you a feeling one
way or another on an immediate election process for the Attorney
General?
Mr. DOUGLAS. I think I would be opposed to that. In a transition

period it would be better to have the selection process consist of
nomination. That would tend to focus people's attention a little
more on responsibility, and there would be a better and more
systematic way of dealing with prosecutions.

PREPARED STATEMENT OF JOHN W. DOUGLAS
My name is John W. Douglas and I appreciate the opportunity to appear today in

support of the transfer legislation. I am a practicing lawyer in the District of
Columbia and a former Assistant Attorney General of the United States, past-
President of the District of Columbia Bar, a past-President of the National Legal
Aid and Defenders Association, and a past-Co-Chairman of the Lawyers' Committeefor Civil Rights Under Law.
I support H.R. 7988 because it would confer upon the District of Columbia a

rightful measure of self-determination in the important area of administration of
justice. It will grant to the District authority to appoint its judges, prosecute itscriminal offenders and handle its prisoners in the same basic fashion as that nowbasically enjoyed by the States. Such authority would constitute a logical follow-on
to the transition process which has been in motion for a decade here in the District,
of Columbia. It would increase, in appropriate measure, self-determination in impor-
tant District of Columbia areas which are intrinsically local in character.
Under the bill an Attorney General would be the District of Columbia's chief

legal officer. Nominated by the Mayor and confirmed by the City Council for a 4-
year term, the Attorney General would exercise the same type of general supervi-sory authority over civil and criminal matters as does the United States Attorney
General over the various Divisions in the Justice Department and the individual
United States Attorneys' Offices in the nation as a whole. The D.C. Attorney
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General would also assume the local prosecution functions now exercised by the
United States Attorney, leaving to the latter control over the federal prosecution
activities. This would bring the District of Columbia into general parity with other
States where traditional common law criminal offenses are prosecuted by State and
local prosecutors, rather than by the various United States Attorneys.
The bill would recognize the existence of some cases with compelling federal

interests. Thus, wherever the Attorney General of the United States certified that
there was an overriding federal concern or where the District of Columbia Attorney
General consented, the United States Attorney would be responsible for the matter.
The bill contains parallel provisions reflecting similar self-determination consider-

ations which would govern the future appointment of judges to the District of
Columbia Court of Appeals and to the District of Columbia Superior Court. At
present, and unlike the situation elsewhere in the United States, federal officials
still select local judges in the District. The bill would change this by providing for
appointment of the judges by the Mayor with confirmation by the City Council. The
procedure of the current Nominating Commission would be retained.
In summary, then, the basic provisions of the Plan contemplate a continuation

and completion of the self-determination transition process which has been in
progress for some years here. The governmental institutions of the District of
Columbia have demonstrated the capacity to handle increased responsibility. The
proposed legislation would recognize this development and would bring about a
logical completion of the federal-to-local transition process.

Mr. MAZZOLI. Mr. Horsky, we appreciate your taking time to be
with us. We have heard from your colleague, Mr. Douglas, and I
have already asked that your statement be made a part of the
record. Unfortunately, I have to leave to go to the floor, but maybe
you would like to make a comment.
Mr. HORSKY. My statement expresses my feelings. It seems we

are in the process of completing a job that Congress started about a
decade ago when they made the judiciary independent, made it in
effect self-government with direct review by the Supreme Court of
the United States. They then provided for an elected District gov-
ernment, which is another step. This now brings the circle to a
conclusion. I do not think Congress has any reason to regret what
it has done thus far, nor would they have anything to regret in this
regard.
[Mr. Horsky's statement follows:]

PREPARED STATEMENT OF CHARLES A. HORSKY

I should like to express my support for H.R. 7988. It represents the completion of
the efforts begun a decade ago to accord to the citizens of the District full responsi-
bility for District affairs, and to relieve the Federal Government of an unnecessary
local responsibility. At the same time it provides appropriate protection for the
Federal interest in the Nation's capital city.
Although I am not a resident of the District, it has been my privilege over the

past thirty years or more to serve in a number of capacities relating to the District
and to its government. I have helped in the transition from an appointed govern-
ment in the District, and through the D.C. Bar and in other ways I have had
considerable contact with the District's judges and court personnel. On that basis, I
can assert with confidence that the judgment expressed by the Congress in passing
the Home Rule bill, and in granting the equivalent of home rule to the courts in the
Court Reform Act of 1970 was fully warranted.
H.R. 7988 will simply compete the process which has thus been started, by

according to the District the same powers to deal fully with the prosecution of local
crimes, and to appoint judges to local courts, as are exercised by the 50 States. It is
supported as you know, by the President and the Attorney General, both of whom
recognize the incongruity of the actions they are now required to take in purely
District affairs. The transition provisions, plus the expressed willingness of both the
Federal and District authorities to take every measure possible, seems to be ade-
quate to insure that the transfer will be accomplished smoothly and with no loss of
efficiency.
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May I add that I applaud this committee's decision to consider the bill now, and I
hope that it will be able to act promptly. If I can be of any assistance to the
Committee, I will be glad to oblige.

Mr. MAZZOLI. Let me thank all our participants today and the
committee staff. We now stand adjourned.
[Whereupon, at 11:15 a.m., the subcommittee was adjourned, to

reconvene at the call of the Chair.]
[The additional statements referred to follow:]

STATEMENT OF THE AMERICAN CIVIL LIBERTIES UNION OF THE NATIONAL CAPITAL
AREA

The American Civil Liberties Union of the National Capital Area, a non-profit
organization of over 5,000 members in the District of Columbia dedicated to the
preservation and enhancement of the Bill of Rights, welcomes this opportunity to
provide comments to the Subcommittee on H.R. 7988, the District of Columbia
Criminal Justice Reform Act.
Throughout its history, the ACLU has been deeply concerned with and has

spoken out on issues relating to the administration of justice. Moreover, in carrying
out its work our organization takes part in a significant amount of litigation each
year. Thus we take particular interest in the changes proposed in H.R. 7988 that
affect both the District of Columbia judicial system and responsibilities of those who
represent the District government in court in both criminal cases and civil actions.
In addition, the National Capital Area ACLU maintains a deep interest in the

progress toward home rule for the District of Columbia. We have testified in years
past in strong support of efforts to increase the degree of responsibility for District
affairs vested in the officials and the citizens of the District. We believe it is
important to continue taking steps that will promote self-government and therefore,
more responsive government in the District. Thus we are encouraged by the Sub-
committee's willingness to conduct these hearings on this important piece of home
rule legislation.
The bill before you, H.R. 7988, would establish an Office of the Attorney General

for the District of Columbia, and would provide for local appointment of judges to
the D.C. courts. We believe this bill in general is a very natural and reasonable
extension of the advances toward home rule for the District made during the last
ten years. It builds upon the creation in 1970 of the D.C. court system,' and the
extension in 1973 of legislative authority to the City Counci1,2 by designating an
official to enforce the District's laws in the District's courts. The bill recognizes that
the Federal government can benefit, through a reduced work load, by granting the
District certain powers analogous to those exercised by a State Attorney General.
For all these reasons, in general we strongly support the proposed bill. As cur-

rently drafted, however, H.R. 7988 contains several provisions that we believe
should be revised during the Subcommittee's consideration of the bill. Our concerns
about these provisions are described in the remainder of this statement.

1. THE FEDERAL CERTIFICATION AUTHORITY (SECTION 216)
We are deeply troubled by certain aspects of the authority granted to the U.S.

Attorney General to certify a case for exclusive Federal prosecution (section 216).
Section 216(d) permits the U.S. Attorney General 'to certify to the Superior Court

that a matter involves a legitimate and compelling federal interest justifying the
exercise of exclusive Federal jurisdiction. When such a certification is made, D.C.
authorities may not investigate or bring a prosecution relating to the matter unless
the U.S. Attorney General later decides that the federal interest has been sufficient-
ly vindicated to permit D.C. to act. The U.S. Attorney General's decision to file the
certification is not reviewable in any court. Before a certification can be filed, the

Public Law 91-358 reorganized the D.C. court system into the Superior Court and the Court
of Appeals, ended over a period of years the overlapping jurisdiction of Federal and local courts
over civil and criminal actions, and provided new status and tenure provisions for D.C. judges.

2 Public Law 93-198, the District of Columbia Self-Government and Governmental Reorganiza-
tion Act, provided legislative authority over the District to the City Council (subject to the
ultimate authority of Congress under the Constitution) and Executive authority to the Mayor.

3 There has been an indication in the section-by-section analysis of a draft of this bill that the
U.S. Attorney General's certification power is nondelegable. Since existing law (28 U.S.C.
Section 510) permits delegations by the U.S. Attorney General unless the statute expressly
forbids them, there should be an explicit statement of the non-delegability of the statute if that
is the intent.
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U.S. Attorney must attempt to secure voluntary agreement from the D.C. Attorney
General to the exercise of exclusive federal jurisdiction.
While it is impossible to predict how often this certification power would be used,

by its nature it should be invoked infrequently. In as many cases as possible, the
District of Columbia must be permitted to enforce its laws without interference
from the Federal government. In situations when the need for exclusive Federal
jurisdiction is clear, the D.C. Attorney would in virtually all instances recognize the
importance of Federal primacy and cooperate voluntarily in the Federal prosecu-
tion. Surely the D.C. Attorney General would be mindful of the unusual double-
jeopardy circumstances that arise if D.C. should prosecute first in a case having
significant Federal imp1ications.4 It is only when U.S. and D.C. authorities cannot
agree, because a case is difficult or controversial or where differing interests are
present, that the need truly arises for a way to resolve those disagreements. Yet it
is just that type of difficult or sensitive case that raises the potential for abuse if the
method of resolving the jurisdiction question vests unlimited discretion in federal
authorities. One need hardly stretch the imagination beyond the actual events of
the 1970s to foresee a certification being used to prevent a D.C. investigation of
potential crimes that might eventually implicate high Federal officials. Yet under
H.R. 7988 a D.C. Attorney General would be legally powerless to challenge such a
politically-motivated certification.
We believe there are several revisions to the certification power that are needed

to protect against such abuses. First, the standard for a certification should be more
narrowly circumscribed than it currently is. The standard should include the notion
that the Federal interest be not only "compelling" but that it be an interest distinct
from that of the District and uniquely capable of being vindicated by Federal
authorities. Both Federal and District authorities have an interest in ensuring
compliance with their laws and impartial justice for lawbreakers. When the interest
of the District and the Federal government coincide, we see no particular justifica-
tion for Federal authorities rather than District authorities to take charge of the
prosecution. The Federal government must not be allowed to usurp the responsibili-
ty for protecting the District's interests simply because a case is important or
controversial. Only when the Federal government has an interest that only it can
enforce (such as national security or foreign policy) is it reasonable for the certifica-
tion power to be used. We believe that the standards for certification power to be
used. We believe that the standards for certification that are enumerated in the bill
should be amended to reflect this additional factor.5
Even if the threshold Federal interest is asserted, we do not believe that the

certification should be immune from judicial review. The strictest of standards
cannot alone prevent the possibility of abuse when a certification is valid for an
indefinite period of time and is unreviewable by any court. It is important to
recognize that certification is not an exercise of prosecutorial discretion, which is
traditionally unreviewed by courts. Rather it is an exercise of Federal preemption
based on carefully stated standards which courts should be fully capable of address-
ing.
In order to preserve the integrity of the process and assure that the interests of

the District of Columbia are protected, we believe that each proposed certification
by the U.S. Attorney General should be presented for approval or disapproval to the
D.C. Court of Appeals which could, in appropriate instances, here the case in
camera.6 In response to the proposed certification, the D.C. Attorney General would
explain to the court why he or she did not agree voluntarily to exclusive Federal
jurisdiction, a step that under the bill must be exhausted before certification can be
used. If the court permits the certification, and in the event that the Federal

Whereas the Federal government can prosecute for a violation of Federal law even after a
state has prosecuted for the same acts under its law, this is not the case in the District. Since
the District and the Federal government are considered one sovereign, a prosecution by either
(to the point where "jeopardy" actually attaches during the trial) will bar the other from
prosecuting for those same acts. (See US. v. Knight, 509 F.2d 354 (1974); US. v. Jones, 527 f.2d
817 (1975)). This situation arises because of the special responsibility for the District, as the seat
of government, assigned to the Federal government by the Constitution. There is no similar
special relationship between a state and the Federal government, so that each is considered a
separate sovereign that can prosecute separately without the same unique double jeopardy
impact.

This amendment could be accomplished by striking the words "legitimate and compelling
federal interest" on lines 23-24 of page 18 of H.R. 7988, and substituting the words "legitimate,
compelling and distinct Federal interest uniquely capable of being vindicated by Federal au-
thorities,".

This procedure is not unlike that available under this bill to resolve disputes about whether
District or Federal authorities have jurisdiction over certain offenses (see Section 405 of H.R.
7988, amending D.C. Code Section 23-101(e)).

69-197 0 - 81 -- 8



98

government does not prosecute within a reasonable time, the D.C. Attorney General
should have the opportunity, after 6 months or any lesser period designated by the
court, to come back before the court to move that the certification be rescinded. In
this manner the court can judge whether Federal authorities are in fact intent on
vindicating what they claim are continuing distinct Federal interests, or whether
the District of Columbia should be allowed to go forward with its cases."'
We believe that the changes to the certification standards and process described

above are necessary to ensure that the power is used fairly and without partisan or
personal motivations.

2. ACCESS TO GRAND JURY PROCEEDINGS (SECTION 217 (b) (2) )

Another provision of the bill that we believe should be modified is Section 217(b)
(2), which grants the U.S. Attorney unlimited access to the transcripts and proceed-
ings of D.C. grand juries.' Federal prosecutors do not now enjoy such ready access to
state court grand jury records. States generally permit access to records for their
own prosecutors (just as the Federal rules give access to Federal grand jury records
to the U.S. Attorneys), but neither State nor Federal authorities routinely grant the
others' prosecutors free entry into the records of their grand juries. Hence, the
District practice under Section 217 would differ from the practice elsewhere.
There are unique provisions of D.C. law that may justify some variations form the

normal arrangements on grand jury access. For example, any grand jury in the
District, whether Federal or local, can return indictments to either the local or U.S.
courts. In a situation where a Superior Court grand jury returns and indictment to
the District Court, a U.S. Attorney clearly is a "prosecutor" under the Rules and
would have access. Indeed, since the existing Rule 6(e) of the D.C. rules already
recognizes this special situation and provides for access by U.S. prosecutors when
this occurs,9 there is no need for an exception to the D.C. rules for these special
purposes. The real problem is that we do not interpret Section 217 to be limited to
this kind of situation. Rather it appears to give U.S. prosecutors access to Superior
Court grand jury records in connection with any Federal investigation or prosecu-
tion in the District. We see no justification for carving out such a general exception

Changes in H.R. 7988 to provide for judicial review of proposed certifications would be as
follows:
On page 19, line 2, strike "Superior Court" and insert "Court of Appeals,"
Add after line 10 a new subsection (2) to read:
(2) The Court of Appeals shall promptly review the certification and any justification for it,

and shall provide the Attorney General for the District of Columbia with an opportunity to
comment on the matter. All papers may be kept under seal and proceedings may be held in
camera, in the discretion of the court. The court shall issue a timely ruling approving or
disapproving the certification, and providing such terms or qualifications to the certification as
it shall deem appropriate.
On page 19, line 11, change the word "filing" to "approval." On page 19, line 15, add "(A)"

after the word "except", and on page 16 change "Superior Court" to 'Court of Apeals". On
page 19, line 21, change the period to a comma and change "Such statement shall' to "such
statement to".
Add a new subparagraph (B) after line 23 to read:
(B) that the Attorney General for the District of Columbia may petition the District of

Columbia Court of Appeals, not earlier than six months following approval of the certification
unless a shorter period shall be provided by the court, to rescind its approval of the certification
if no Federal prosecution relatin to the certification has occurred since the court's approval was
granted. The court shall provide the United States Attorney General with an opportunity to
comment on the petition. The court shall decide whether there continues to exist legitimate,
compelling and distinct Federal interests uniquely capable of being vindicated by Federal
authorities that warrant the exercise of exclusive Federal jurisdiction in the public interest. The
Attorney General for the District of Columbia may again petition of the court to continue the
certification, unless a shorter period shall be provided by the court.

Strike paragraph (4) on page 20, lines 5 through 7.
s Section 217 requires the U.S. Attorney General and the D.C. Attorney General to enter into

a memorandum of understanding under which, inter alia, there will be maximum feasible
exchange of information concerning violations of law, with the following proviso: "provided that
the provisions of Rule 6(e) of the Federal Rules of Criminal Procedure and Rule 6(e) of the
Criminal Rules of the Superior Court of the District of Columbia shall not bar the disclosure of
matters occuring before the grand jury to the United States Attorney for the District of
Columbia in connection with the investigation or prosecution of violations of the laws of the
United States or of the District of Columbia."
The Rules 6(e) referred to permit disclosure of grand jury matters to the prosecutors in

performance of their duties, and only to other parties on order of the court in connection with a
judicial proceeding or when the defendant challenges the indictment based on matters occurring
before the grand jury.

9 See Advisory Committee comment following Rule 6(e), and the wording of Rule 6(e) that
permits any Court within the District to order release of Superior Court grant jury proceedings.
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for U.S. prosecutors in the District, now that the District will have its own prosecu-
tors as well as its own separate court system.
We believe that the U.S. Attorney in D.C. ought to stand in the same position vis-

a-vis the D.C. grand juries as Federal prosecutors elsewhere stand in relation to
state court grand juries. In other words, the U.S. Attorney should have to make the
same sowings of need and connection with a possible or existing judicial proceeding
as would be required for disclosure of matters before a state grand jury. We would
keep intact the existing Rule 6(e) in the Federal and D.C. rules and allow courts to
apply them as though the District were a state.' °
In addition to these substantive problems with Section 217, we also have procedur-

al concerns in that the bill attempts to establish provisos or exceptions to the U.S.
and D.C. Rules of Criminal Procedure without following the normal process for
amending those rules. In our view the courts responsible for the rules should be in
involved in the process of developing the form and substance of the amendments, if
any in fact are necessary. The rules should not be subject to change by memoranda
of understanding between the two Attorneys General, a process which if started can
only lead to chaos in the application of the rules.

3. APPOINTMENT AND TENURE (SECTION 202)

As currently drafted, H.R. 7988 provides in Section 202 for an Attorney General
appointed by the Mayor with the advice and consent of the Council, to serve at the
pleasure of the Mayor for a term of four years coterminous with the Mayor's term.
Vacancies are to be filled in this same manner for the remainder of the established
four-year term, under Section 203. Section 306 of the bill provides for the immediate
appointment and confirmation of an Attorney General Designate to plan for the
transition, who would become the Attorney General on October 1, 1981.
We urge that the bill be amended to provide that the Attorney General be elected

rather than appointed. Today 43 out of the 50 states elect ther top legal officers. The
modern State Attorney General in this country is not simply a legal technician or a
traditional criminal prosecutor, but also carries out important environmental and
consumer protection functions. For this reason a state's citizens have an increasing-
ly vital stake in the wisdom and zealousness of an Attorney General's actions on
their behalf.
We prefer that the District join the overwhelming majority of U.S. jurisdictions

that provide the people with a direct voice in the selection of the Attorney General.
The novel legal issues under home rule, the delicate relationships with Federal
authorities, and the complex problems of law enforcement in a totally urban envi-
ronment call for the kind of creativity and judgment that popular election can
provide. Until the next general election in 1982, we do not object to the appointment
of interim officals to plan and administer the transition to the new system.
Regardless of the method of selection ultimately adopted by this Subcommittee,

we also believe that the D.C. Attorney General must be protected from arbitrary
dismissal by the Mayor. As currently drafted, the Attorney General serves at the
pleasure of the Mayor, and can be removed without being advised of the reasons for
the removel, without an opportunity to contest those reasons, and without review by
the City Council. This kind of standardless dismissal without an appropriate review
process only encourages removals based on personal whim rather than consider-
ations of competency. It also interferes with the integrity of the office and with the
necessary degree of independence and judgment needed for an effective Attorney
General to carry out his or her duties.
We urge that the City Council be required to approve any proposal for dismissal

of an Attorney General, that the grounds of neglect of office or malfeasance should

10 To do this, we recommend amending H.R. 7988 by substituting a period for the comma on
page 21, line 19, and deleting all the text that now follows the deleted comma in paragraph (2).
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be the sole basis for removal of the Attorney General." Similar protections are
afforded to the vast majority of Attorneys General in this country.' 2
The National Capital Area chapter of the American Civil Liberties Union appreci-

ates this opportunity to present these comments on H.R. 7988.

TECHNICAL COMMENTS ON H.R 7988

SEC. 101: The short title is somewhat misleading because the bill concerns more
than just criminal justice matters. For example, the bill establishes a District
Attorney for Civil Proceedings, and provides for the appointment of judges who will
do more then simply hear criminal cases.
SEC. 209(bX4): This paragraph gives general personnel authority to the Solicitor

General, "subject to the final approval of the Attorney General." Language identical
to that in quotes is present in Sections 210 and 211, relating to the District Attor-
neys. Unless the intent is to require Attorney General approval of every personnel
action (which would be a mistake), the language in subsection 209(b) providing for
"general supervision of the Attorney General" over his or her subordinates is
adequate for these purposes.
SECS. 210 and 211: In drafts of the bill that has now become H.R. 7988, the section-

by-section analysis noted that the District Attorneys would enjoy a "measure of
insulation" from the Attorney General in their day-to-day activities, akin to the
situation in the Civil and Criminal Divisions of the Justice Department. It is not
clear what language in the bill itself established this special relationship. If the
intent is to rely on the phrase "subject to the general supervision of the Attorney
General," it should be noted that the same phrase applies to the Solicitor General
and the D.C. Marshal, neither of whom enjoys the special "insulation" intended for
the two District Attorneys. If the D.C. Attorney General is elected rather than
apponted, we see less reason for emphasizing this measure independence for the
District Attorneys. If the Attorney General remains an appointed position, the
subcommittee should consider adding language to the bill to clarify the relation
between the top level legal officers.
SEC. 216(e): Our understanding is that this subsection was not supposed to apply

only to certified cases, but rather was a general housekeeping provision making the
District a "state" for these four laws. We recommend the first clause of the subsec-
tion be deleted, so that it would begin with "The District of Columbia shall be
considered . . .", and that it be relocated in Title IV of the bill as an amendment to
other laws.
SEC. 305(c): This subsection is redundant in light of Sec. 305(a).

"Amendments to H.R. 7988 to accomplish both the election of the Attorney General and
protection from arbitrary dismissal would be as follows:
Amend Section 202 to read:
Appointment, Term of Office and Removal
Sec. 202(a) The Attorney General shall be elected by the registered qualified electors of the

District. Except as provided by Section 203, the election for the Attorney General shall occur on
the same day as the election of the Mayor established by Section 421(b) of the District of
Columbia Self-Government and Governmental Reorganization Act. The Attorney General shall
serve for a term of four years coterminous with that of the Mayor.
(b) The Attorney General shall not be removed during his or her term of office except upon a

finding by the Mayor of neglect of office or malfeasance, which finding shall be concurred in by
a majority of the City Council. The Attorney General shall be provided an opportunity to
respond to the Mayor's findings before the City Council.
Since the Attorney General would be elected rather than appointed, Section 203 would also

have to be amended to provide that vacancies during the 4-year term be filled by special
election, similar to the arrangements for filling mayoral vacancies under Section 421(cX2) of the
D.C. Self-Government Act, P.L. 93-198.
In addition, technical changes would have to be made in Section 306 so that the appointed

transition official would not automatically succeed to the Office of Attorney General but would
have to be chosen at the next general election.

2 For example, the State of New York permits the Governor to recommend and the Senate to
agree to the removal of the Attorney General for "misconduct and malversation in office," after
service of charges and an opportunity to be heard. (McKinney's Concolidated Laws of New York
Annotated, Public Officers, Sec. 32). California provides for impeachment based on misconduct
in office (California Government Code; Title 1, Div. 4, Public Officers and Employees; Article 2,
Impeachment, Sec. 3020). California also allows removal for wilful or corrupt misconduct in
office (Article 3, Removal Other Than By Impeachment, Sec. 3060). Illinois provides for impeach-
ment (Ill. Constit., Article 4, Section 14) for treason, bribery or other high crimes or misdemean-
ors ( See Palmer v. U.S. Civil Service Commission, D.C. 1961, 191 F. Supp. 495, reversed on other
grounds 297 F. 2d 450, cert. denied 369 U.S. 849). The Illinois Constitution also provides that
officials appointed by the Governor (of which the Illinois Attorney General is not one) can be
removed for incompetence, neglect of duty or malfeasance in office (Article 5, Section 10).

•
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MAJORITY REPORT OF THE COMMITTEE ON THE TRANSFER OF JUDICIAL FUNCTIONS
OF THE BAR ASSOCIATION OF THE DISTRICT OF COLUMBIA

PRELIMINARY STATEMENT

In accordance with the request of the President of The Bar Association of the
District of Columbia, the Committee on the Transfer of Judicial Functions has
investigated and considered the plan proposed by Mayor Marion S. Barry, Jr., for
the "transfer from the United States to the District of Columbia of the local
functions of the U.S. Attorney and U.S. Marshal, for local prisoners to be committed
to local custody, and for judges of the local courts to be appointed by the local
government." 1
The goal of the Committee was to reach a conclusion as to what effect the

proposals, individually or collectively, would be likely to have on the administration
of justice in the District of Columbia, and, based upon that conclusion, make a
recommendation to The Bar Association of the District of Columbia as to the action
it should take with respect to the proposed plan.

COMMITTEE INVESTIGATIONS

The procedure adopted by the Committee to carry out its assignment was to
communicate with, and obtain the views of, all of the present and retired Judges of
the D.C. Court of Appeals, those recent appointees to the District Court who previ-
ously were members of the Superior Court, the Chief Judge of the U.S. Court of
Appeals for the District of Columbia Circuit, the Chief Judge of the District Court,
and a number of lawyers with substantial trial experience before the local courts.
The Committee did not communicate with any member of the Superior Court
because it was furnished with a copy of the resolution, adopted by nearly all of its
members, which opposes the plan. The Committee also had access to the opinions of
other eminent and qualified individuals through the courtesy of Fred M. Vinson,
Jr., Esq., Chairman of The Bar Association of the District of Columbia's committee
which is investigating the proposed plan.
The committee has decided not to attribute any view or views to any particular

individual whose opinion has been received. In general, however, it can be said that
a large majority of them voiced disapproval of all or significant portions of the
proposed plan.
Those in favor of the plan have little concrete information upon which to base an

opinion because there has been no experience in this jurisdiction to turn to for
assistance in reaching a conclusion. Those in opposition rely to a large degree on
past experience under the present system as a basis for their views. We believe it is
fair to say that, to some extent, emotions played a role in determining the responses
of at least some of the individuals whose opinions were considered by the Commit-
tee.
An overriding view of proponents of the plan is that the proposals represent an

essential and inevitable extension of the home rule concept. As noted heretofore,
Mayor Barry's September 12, 1979, letter is addressed: "Dear Supporter of Self-
Determination for the District of Columbia." Such an approach, in the view of the
Committee, has unfortunate political overtones which do not work towards assuring
the maintenance of a high level of administration of justice in the District of
Columbia. Indeed, the proponents do not apear to believe there necessarily will be
any improvement if the plan is adopted; rather, they are adamant in the view that
local officials should have the right to conduct local affairs, and that is simply
makes no sense for the Federal Government to be so heavily involved in local
matters pertaining to law enforcement. Proponents point out that most of the work
of the courts and the U.S. Attorney's Office relates to local matters. Some of the
proponents anticipate problems at the outset, but believe they will he surmounted
in time.
Opponents are just as vigorous in their opposition to the plan as proponents are

in their arguments in favor of it. As noted above, proponents point to the success of
the present system in support of their views. The observation is repeatedly made
that our U.S. Attorney's office is one of the best in the country in terms of quality
of personnel and quality of performance. Why tamper with such a fine organiza-
tion? The point also is made that, as a Federal office, there now is access to
assistance from the F.B.I., the Criminal Division of the Justice Department, and
perhaps other Federal agencies. Opponents are convinced that the quality of the

1 Letter of September 12, 1979, from the Honorable Marion S. Barry, Jr. to "Supporters of
Self-Determination for the District of Columbia."



102

office will suffer substantially if its functions are transferred to the District of
Columbia.

It also is believed that outstanding lawyers would not be attracted to these
positions as they now are. There is a further fear that numerous Assistant U.S.
Attorneys would resign. Proponents disagree with both of those predictions, pointing
out that the nature of the work and compensation will be the same. It will be only
"a letterhead" change.

Another observation frequently made by opponents is that it will be very difficult
to obtain proper funding for a District of Columbia Attorney General's office and for
the courts. They point to past difficulties of the District of Columbia authorities in
obtaining proper funding, and compare that experience with the relative success of
the U.S. Attorney's office in this respect. Proponents assert that there is no justifi-
cation for believing that Congress would ignore its new creation.

Still another objection to all aspects of the proposals is based upon a view that the
local courts and the prosecutor's office will become more political than they now
are. The belief is that the courts and the U.S. Attorney's office are relatively free
from politics and political pressures. It is predicted by the opponents that this
condition will change for the worse if the proposals are adopted.
Probably the most unanimity expressed was that the Attorney General should be

elected and not appointed. Some who favor the proposals as a whole expressed
vigorous opposition to the plan to have the Attorney General appointed by the
Mayor. Moreover, several of those favoring the proposals in general believe strongly
that the local Judges should be elected.
The opponents of the proposal regarding the selection of the local judges by the

Mayor believe that conflicts of interests are bound to arise if the plan is carried out.
This was the view expressed by nearly all of the Superior Court Judges in the
resolution referred to above. It is pointed out that the District of Columbia is the
most active litigant before the local courts, and that those courts are continuously
required to rule on the legality of all kinds of actions by local agencies. It is believed
that the independence of the local judiciary would be substantially and adversely
effected if the method of appointment were changed as suggested.
Proponents of the proposal to have the Judges appointed by the Mayor and

confirmed by the Council believe that this fear is completely unjustified. Some
expressed a view that appointments already are political to a substantial degree,
and maintain that any Judge worth his or her salt is not going to bow to political
pressures once appointed, and will retain an open mind regardless of the identify of
the parties.
Another view expressed by opponents is that the quality of the judges will suffer

because lawyers will be less inclined to accept an appointment from the Mayor than
they would from the President. Proponents disagree, pointing out that the compen-
sation will be the same, and that the authority and jurisdiction of the courts will
not in any way be diminished.
Overall criticism of the proposals was sometimes expressed by statements such as

"Washington, D.C. is not a state; it is a city;" "Congress intended that Washington,
D.C. be the seat of the Government of the United States; it never intended that it be
a local municipality;" "Washington, D.C. is not a local juridiction; millions of people
living in the surrounding areas work in and visit the District of Columbia; millions
of tourists visit this city;" "the legistative history of the Reorganization Act demon-
strates that Congress intended that there be an 'independent judiciary,'" "attorney
generals in states are usually elected, not appointed by the executive;" and "ap-
pointment of judges by a Mayor would be unprecedented.

RECOMMENDATIONS

1. The majority of the Committee does not favor the transfer of the local functions
of the U.S. Attorney's Office to the District of Columbia, and recommends that The
Bar Association of the District of Columbia go on record as opposing that proposal.

2. The majority of the Committee does not favor the transfer of the local functions
of the U.S. Marshal's Office to the District of Columbia, and recommends that The
Bar Association of the District of Columbia go on record as opposing that proposal.

3. The majority of the Committee does not favor the appointment of an Attorney
General by the Mayor, even if other aspects of the plan are adopted, and recom-
mends that The Bar Association of the District of Columbia go on record as oppos-
ing that proposal. If there is to be a local Attorney General, that office should be
filled through the elective process unrelated to a mayor's slate, and should be held
by an individual completely independent of the Mayor's office.

4. The majority of the Committee does not favor the appointment of local Judges
by the Mayor, and recommends that The Bar Association of the District of Columbia
go on record as opposing that proposal.
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[Some portions of this report were deleted before submission to the committee.]

THE DISTRICT OF COLUMBIA BAR,
Washington, D.C, November 1979.

TESTIMONY OF THE CITIZENS ADVISORY COMMITTEE

We are here today to testify on behalf of the Citizens' Advisory Committee to the
D.C. Bar, of which we are members. The CAC is composed of 32 non-lawyers, almost
all of whom are residents of the District of Columbia. The CAC was established to
bring matters dealing with the administration of justice and the legal profession to
the attention of the D.C. Bar, the Courts and the public. Most of our members have
been active in a wide variety of community organizations, and as a result of this
community involvement as well as the vaired professional positions that our mem-
bers hold, we have considerable expertise in the administration of justice in the
District of Columbia.
The testimony we are giving today has been developed by the CAC after several

in-depth discussions of the proposed transfer of prosecutorial and judicial-appointive
authority from the United States to the District of Columbia. We think this issue is
one of utmost importance for concerned citizens of the District. We have thought
long and hard about the tough questions that the proposed transfer raises, and
although we don't have definitive answers to all of those hard questions, we would
like to share the results of our deliberations with you.

First and foremost, the Citizens' Advisory Committee is here today in support of
the principle of local autonomy for local matters. Beginning in 1970 with the D.C.
Court Reform and Criminal Procedure Act and continuing in 1973 with the D.C.
Self-Government and Governmental Reorganization Act, significant steps have al-
ready been taken to give the citizens of the District of Columbia control over our
local criminal justice system. The proposed transfer would continue this process by
giving the District of Columbia the authority to appoint its local Superior Court &
D.C. Court of Appeals Judges and to select its local prosecutors. The proposed
transfer rests on a principle—local control over local matters—that is right. It is
time that the citizens of our city—directly and through our elected representa-
tives—exercise full authority over our criminal justice system. We should be
making—and under the proposed transfer would make—the whole range of deci-
sions about the allocation of our criminal justice resources.
Although we will touch on other matters in our testimony today, it was the firm

conviction of all of our members that this principle of self-government and its
application to local law enforcement functions be recognized as the touchstone of
our position. This central premise is sound, and although its application clearly
presents difficult problems, those tough questions cannot lead us to forget the
overriding principle. We must search for creatived solutions without compromising
the principle of self-determination.
Secondly, we are here today in support of quality in the criminal justice system

for the District of Columbia. We do not believe that there need be any diminishing
of the quality because of the transfer of the prosecutorial and judicial-appointive
functions from the federal to the local government. But in order to ensure that high
standards of justice are maintained, we would suggest that the following points be
considered:
(a) The fiscal consequences of the transfer should be immediately addressed. We

adhere to the proposition that local control means local fiscal responsibility, and
ultimately the citizens of the District of Columbia must fund all of our criminal
justice system. But, as the proposed plan for the transfer recognizes, "the federal
government has an obvious interest in assuring a smooth transition." To facilitate
the transition, the proposed plan provides that the federal government will help
defray the costs in the first years after the transfer. The proposed plan provides for
a federal contribution of 100 percent in the first year, with the federal contribution
declining by 25 percent each year until the fifth year when the District would pick
up the entire amount. The CAC suggests that the declining federal contribution
decrease in smaller steps and be spread out over a longer period of time in order to
ensure that the office would continue to operate on a sound fiscal basis.
(b) The CAC also recognizes the direct interrelationship between fiscal autonomy

for the city and a fixed formula for the federal payment to the District. The District
cannot now predict how much the federal contribution paid to the city to reimburse
it for the federal presence will be in any given year or in the future. We therefore
urge that legislation be enacted which establishes an equitable fixed formula for the
federal payment to the District, and we suggest that it is appropriate for your
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committee to include a recommendation for this legislation in whatever proposal
you adopt.
(c) It is crucial that the Mayor and the City Council begin now to do the fiscal

planning to implement the proposed transfer that will be required with the phasing
down of the federal contribution. The CAC is and has been concerned about the
funding level for the judicial branch of our local government. We have to ensure
that the quality of the entire criminal justice system is continued when the transfer
occurs, and only through advance planning can creative solutions be devised for the
hard fiscal problems.
(d) The proposed plan sets forth several mechanisms to help ensure that the high

level of the current personnel continues. These techniques include a proposal for the
same staffing levels in the new Criminal Division and various incentives to attract
as many existing Assistant U.S. Attorneys into the new local counterpart when it is
established. We suggest that consideration be given to the establishment of a proce-
dure in which current Assistant U.S. Attorneys serve in a dual capacity of Assistant
U.S. Attorney and Attorney in the D.C. Attorney General's Office for a period of one
or two years. Such a procedure might encourage more of the Assistant U.S. Attor-
neys to transfer to the new office.
The third major area we would like to address in our testimony is the selection

process for the District of Columbia Attorney General. The proposed plan provides
that the D.C. Attorney General would be nominated by the Mayor and confirmed by
the City Council for a four-year term to commence after two years of the Mayor's
term. It was the considered judgment of the CAC that a preferred method for
selection of the D.C. Attorney General was the nomination of three persons for this
position by a D.C. nominating commission and then selection by the Mayor from
among those three persons, with confirmation by the City Council. Because the
responsibilities of the D.C. Attorney General will include investigation, and where
appropriate prosecution, of public corruption, the CAC favored the safeguard of
initial screening by an independent body. The nominating commission might be
composed of members selected by the Mayor, by the City Council, by the D.C. Bar
Board of Governors, and perhaps by the Superior Court Board of Judges. We are not
wedded to any particular composition for the nominating commission except we
believe that it should be composed of members selected by local entities.

Finally, although we recognize that the charter of the Vinson Committee does not
formally include the proposed transfer of the U.S. Marshal's Service, the CAC would
like to endorse the establishment of a D.C. Marshal's Service as set forth in the
proposed plan. The keystone of the transfer is that the city will have the responsi-
bility for all local affairs, and coordination of the whole range of criminal justice
matters including decisions about the allocation of resources will be facilitated if the
services currently performed in support of the D.C. judicial system by the U.S.
Marshall are transferred to a new local counterpart. We therefore would suggest
that the Vinson Committee include this subject in its recommendations.
Thank you for giving us the opportunity to appear here today on behalf of the

Citizens' Advisory Committee to the D.C. Bar.
JOHN GIBSON.
DOROTHY S. LANDSBERG.

[Subsequently the following letter was received for the record:]
LEAGUE OF WOMEN VOTERS OF THE DISTRICT OF COLUMBIA

Washington, D.C, October 24, 1980.

Hon. ROMANO MAZZOLL
Subcommittee on Judiciary, Manpower and Education of the Committee on the

District of Columbia, U.S. House of Representatives, Washington, D.C.
(Attention: Mr. Donald Temple.)
DEAR REPRESENTATIVE MAZZOLI: The D.C. League of Women Voters is pleased to

offer this testimony with respect to H.R. 7988, the District of Columbia Criminal
Justice Reform Act, which is now before your Committee.
The D.C. League of Women Voters has long supported full self-government for the

District of Columbia. We were, as you know, ardent advocates of the Home Rule Act
of 1973, although we regretted, and continue to regret, its many deficiencies. One
such is the failure of the Act to give the government of the Distrcit of Columbia
control over the criminal justice system.

Local criminal offenses and the adjudication of local cases should be, in the
District as elsewhere, the responsibility of local governments. We express our sup-
port of such efforts as H.R. 7988—which we realize is still in a preliminary form—to
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enlarge the opportunity for D.C. citizens to take full charge of their own affairs. We
applaud this effort to correct an injustice to D.C. citizens.

Sincerely,
RUTH DIXON, President.





APPENDIX

DISTRICT GOVERNMENT'S SUMMARY OF THE PLAN FOR
CRIMINAL JUSTICE SYSTEM REFORM FOR THE DISTRICT
OF COLUMBIA

This paper outlines the plan for criminal justice

system reform for the District of Columbia which has been

developed cooperatively by officials of the District of

Columbia Government and the .United States Department of Justice.

Rationale 

The basic premise on which the plan rests is the

desirability of continuing to afford the citizens of the

District of Columbia an increasing measure of self-determination -

in areas that are basically local in character. Twice in this

decade the Congress has enacted major legislation based on

this premise in matters relating, at least in part, to the

criminal justice system. In the 1970 Court Reform Act, Congress

greatly expanded the jurisdiction of the City's court system

and specifically designated its Court of Appeals as the

"highest court of the District of Columbia." The legislation

thus created a local court system equivalent in stature and

jurisdiction to that of any of the States: Similarly, in the

1973 Self-Government Act, the Congress established an elected

Mayor and Council and delegated to the District, effective

January 2, 1979, legislative authority over local criminal

law, procedure, and the treatment of prisoners. The authority

-of the District, accordingly, in terms of its basic judicial

(107)
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and governmental structure, is today quite similar to that

of the States. But there remain several areas in which the

federal government still exercises a measure of authority

which experience has shown is no longer necessary or consist-

ent with the principle that local law enforcement functions

should be performed by local officials. .

When implementesl, this plan will complete the self-

determination transition process in these areas. Now that the

District possesses an established and respected court system

and an elected government authorized to legislate in criminal

justice matters, it is appropriate to complete the federal-

to-local transition process so that the District will possess

a full measure of self-determination, like that of any State,

in these areas. Therefore, the plan proposes that, after

implementation, the District will have authority to appoint

its judges, prosecute its criminal offenders, and handle its

prisoners in the same manner as any of the States.

It is against this decade-long transition process that

the existing judicial and law enforcement systems, and how they

would be changed under the plan, should be evaluated. For

example, everywhere in the United States, except in the District,

the U.S.Attorney is solely the federal prosecutor, handling

only violations of federal law, under policies and procedures

established by the U.S. Department of Justice. As the federal

attorney serving the federal government, the U.S. Attorney is

- 2 -
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not concerned with local policies or with criminal events

which implicate no national interest. But there are local

policies and priorities in these areas which deserve recog-

nition, • and under our dual governmental system, they are

properly cognizable by state and local governments. Every

State, therefore, has a local prosecutor to prosecute vio-

lations of state law. Except where the federal constitution

intervenes, state and local prosecution systems owe no speci-

fic duty to federal interests. They exist because our system

has recognized from the outset that there are legitimate local

concerns in these areas which deserve a local outlet. Thus,

throughout the nation, traditional common law criminal offenses,

including virtually all offenses collectively known as "street

crime," fall within the ambit of the various state systems and

are prosecuted by state and local prosecutors.

That is not, however, the current system in the District

of Columbia. Here, the U.S. Attorney performs both the federal

and local prosecution functions. Violations of most criminal

statutes solely applicable to the District of Columbia are pro-

secuted by the U.S. Attorney, who also prosecutes federal

criminal offenses. Therefore, unlike the States, national

policies control the prosecution of purely local criminal cases.

This is the central inequality of treatment to which the citizens

of the District, unlike those of other States, are subjected,

and it is this basic inequality which this plan would remedy.

- 3 -
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The experience gained in this decade by the partial transi-

tion towards autonomy already accomplished demonstrates

clearly that it is now time to complete the process and

' accord District citizens full participation in the operations

of the District's criminal justice system. This view is the

basic premise on which this plan is based, and it is the basis

on which the plan is supported by the President of the United

States, the Attorney General of the United States, the Chief_

Judges of the D.C. Court of Appeals and the D.C. Superior Court,

and the Mayor and Council of the District of Columbia.

The Plan 

This plan proposes the establishment of an Office of the

'Attorney General for the District of Columbia. The major offi-

cials in that Office would be the Attorney General, who would

have broad supervisory responsibility for law enforcement and

criminal justice matters in the District; a Deputy Attorney
-m

General to assist the Attorney General; a Solicitor General,

who would handle extraordinary appeals, rehearings en banc,

and petitions filed in the United States Supreme Court and

serve as legal counsel to the Attorney General; a District

Attorney for Criminal Prosecutions in charge of the Criminal

Division, who would assume most of the local prosecutorial

functions now performed by the U.S. Attorney for the District

of Columbia (and certain functions of the Office of the

Corporation Counsel); a , District Attorney for Civil Proceedings

in charge of the Civil Division, who would assume most of the

- 4 -
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current functions of the Corporation Counsel; and a District of

Columbia Marshal, who would assume all local functions now per-

formed by the U.S. Marshal's Service for the District of Columbia.

I. The Attorney General. The Attorney General would be

the chief legal officer for the District of Columbia. The

Attorney General would exercise general supervision of the Office,

including both the Civil and Criminal Divisions, although he

would not be involved in the daily case-related activities.

The Attorney General would render legal advice and opinions

to all District agencies and, upon request, to Congress and

the President of the United States. The Attorney General also

would have broad responsibility for the development, coordination,

and execution of legal and criminal justice policies and

programs of the District of Columbia. As chairperson of the

Law and Criminal Justice Policy Council, composed of key

criminal justice officials in the District of Columbia, the

Attorney General would have the responsibility of advising

the Mayor on criminal justice and law enforcement needs and

policies, and recommending needed reforms, procedural changes

and legislation. As the lead District representative, the

Attorney General would also be responsible for working with the

U.S. Department of Justice and area law enforcement and criminal

justice agencies to promote cooperation and coordination of law

enforcement policies in the metropolitan area. In addition, the

Attorney General would perform all functions previously exercised

by the Corporation Counsel.

- 5 -
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The immediate office of the Attorney General would include a

Deputy Attorney General, a Solicitor General, the District Attorney

for Criminal Prosecutions, and the District Attorney for Civil

Proceedings. These officers would be appointed by the Attorney

General for four-year terms and serve at the pleasure of the

Attorney General. In addition, the immediate Office would include

an Executive Assistant, who would be responsible for management_
of the office and the development of training programs, and var-

ious other staff support. The District of Columbia Marshal's

Service, the Citizens Complaint Center, and the Victim-Witness

Program would also be in the immediate office of the Attorney

General reporting to the Deputy Attorney General.

The Attorney General would be nominated by the Mayor and

appointed after confirmation by the Council for a four-year term.

II. The Office of the Attorney General. The Office of

the Attorney General would consist of two major legal divisions,

Civil and Criminal, over which the Attorney General would exercise
the same type of general supervisory authority as does the U.S.

Attorney General over the various divisions in the Justice Depart-
ment and the individual U.S. Attorney's Offices throughout the

nation. The District Attorneys for the Civil and Criminal Divi-

sions would be responsible for the daily operations of their respec-
tive divisions. They would report directly to the Attorney General.

- 6 -
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a. The Criminal Division. The Criminal Division

would assume the current functions of the Superior Court Divi-

sions and certain other aspects of the U.S. Attorney's Office,

as well as the prosecution of juvenile delinquency, serious

traffic, criminal tax and regulatory matters now handled by

the Corporation Counsel. All criminal offenses prohibited by

Title 22 of the D.C. Code, most of which are now prosecuted

by the Assistant U.S. Attorneys, would be procecuted by

Assistant District Attorneys in the Criminal Division. The

Superior Court Division of the U.S. Attorney's Office would

no longer have responsibility for Title 22 offenses (except

when certified, as discussed below) and personnel of the Superior

Court Division would either transfer to the Attorney General's

Office or be assimilated in the U.S. Department of Justice.

The Criminal Division would function as the District

of Columbia's prosecuting office, subject only to the general

supervision of the Attorney General. Its organization would

be modeled on that of the present Superior Court Division of

the U.S. Attorney's Office. Since the Superior Court Division

now serves most of the functions that would be transferred,

by so modeling the Criminal Division, the transfer would not

disrupt existing prosecutorial functions. The Division would

consist of Felony, Appellate (except for extraordinary matters

to be handled by the Solictor General), Special Prosecution,

Juvenile and Misdemeanor. Offices. The Special Prosecutions

Office would include Major Crimes and Fraud functions now

_conducted by the U.S. Attorney in its U.S. District Court

-7-
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divisions. The Division would be assisted by various support

units and would have input and access to an Office-wide

computerized information system.

The staffing plan being developed for the Criminal

Division contemplates that the Division would be staffed by

attorneys and support personnel at least to the same extent

as the existing Superior Court Division Of the U.S. Attorney's

Office (with the addition of certain District Court units as

well as other functions now handled by the Corporation Counsel.)

b. The Civil Division. The Civil Division would

assume the current functions of the Office of the Corporation

Counsel in the civil and administrati-Je law areas, Including

matters relating to families, ecept those involving juveniles

alleged to be delinquent. Present Corporation Counsel respon-

sibilities regarding placement and training work of the Child

Abuse and Safety Program would remain in the Civil Division,

as would the responsibility for handling matters relating to

persons-in-need-of-supervision cases. Appellate matters

arising out of civil or administrative proceedings would be

handled in the Civ!.1 Division, except extraordinary appeals,

Supreme Court petitions, and petitions for rehearing en banc,

which would be placed in the Office of the Solicitor General

(together with similar appellate matters arising from criminal

proceedings). Upon establishment of the Office of the Attorney

General, the Office of the Corporation Councel would be abolishec

c. The District of Columbia Marshal's Service.

The U.S. Marshal's Service currently performs in aid of the

- 8 -
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District's judicial system the followLng functions: (1) the

provision of security for Superior Court judges hearing criminal

or juvenile delinquency cases; (2) operation of the Superior

Court cell block; (3) movement of prisoners within and between

court houses; (4) transportation of prisoners to and from the

D.C. Jail and in other situations; (5) service of certain

arrest warrants; (6) service of process In civil matters;

(7) interestate transportation of District of Columbia prisoners;

(8) service of subpoenas throughout the nation, and (9)

handling of evictions in landlord and tenant matters as ordered

by the courts. These responsibilities would be transferred

to a D.C. Marshal's Service, which would be headed by a D.C.

Marshal, who would report to the Deputy Attorney General. The

Marshal would be appointed for a four-year term and would

serve at the pleasure of the Attorney General.

The Service would consist of three major divisions

(Court Support, Cell Block and General Assignment), and would

be comprised of 115 full-time deputy marshals.

d. Certification and Other Legal Matters. Because

of the special relationship of the District of Columbia to

the federal government and the fact that the District is the

national capital, a unique procedure is proposed for a

limited number of extraordinary canes in which there is

clearly a legitimate and compelling reason for the federal

government to assume prosecutorial responsibility over

local cases. Upon the consent of the Attorney General for

. the District of Columbia, or in the absence of such consent

- 9 -
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on the written certification by the Attorney General of the

United States that the case, investigation, or similar related

matters involves a legitimate and compelling federal interest,

the federal prosecutor would handle the matter in the U.S.

District Court. It is contemplated that this procedure would

be used sparingly and that cross-designations and other

cooperative arrange7nts would be the preferred, and usual,

manner of handling local matters of interest to the United

States.

To meet the needs of the District of Columbia as

the national, the U.S. Marshal will continue to serve

Superior Court criminal subpoenas outside the District of

Columbia and the D.C. Marshal will be authorized to serve

subpoenas within the Washington Metropolitan Area. Felony

arrest warrants will continue to be serveable anywhere in

the United States. And the single grand jury system presently

in use in the District will continue to operate in the interests

of efficiency and economy.

e. Personnel. Because it is important to effect

the transfers with the least disruption to the District's

criminal justice system, the plan includes several incentives

to attract existing members of the staffs of the U.S. Attorney's

Office and Marshal's Service to the District's Attorney

General's Office. Thus, the plan provides:

- a waiver of the D.C. Government Comprehensive Merit

Personnel Act's general residency requirement for all members

- 10 -
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of both staffs who transfer to the new Office. If such

transfers occur by the effective date of implementation of

the transfer legislation, this waiver will continue for the

duration of an employee's tenure;

- a guarantee that there will be no reduction in

salary, health benefits, life insurance, promotion possi-

bilities, leave accrual rights, etc., for all employees of

both staffs who transfer by the date of implementation of

the transfers. This guarantee will be effected by a 'grand-

father' clause similar to sec. 713(d) of the Self-Government

Act.

III. Custody of Prisoners. Current law provides

that incarcerated District of Columbia prisoners are committed

to the custody of the U.S. Attorney General. That law would

be amended so that all prisoners convicted under laws solely

applicable to the District of Columbia will be committed to

the custody of the Mayor. The effect of such an amendment

would be quite imperceptible, since currently the U.S. Attorney

General delegates his custodial responsibilities for most male

D.C. prisoners to the District of Columbia, and those prisoners

are housed at a District-operated institution. Under the

plan other prisoners would continue to be housed in federal

institutions under reimbursement arrangements based on exist-

ing statutory formulae.

IV. Appointment of JudEes. Unlike any other jurisdic-

tion, judges of the D.C. Court of Appeals and the D.C. Superior

-Court are now appointed by the President and confirmed by the
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United States Senate. The plan provides that the Mayor of

the District of Columbia would appoint, and the Council of the

District of Columbia would confirm, judges to District of

Columbia courts. The current functions of the Nominating and

Tenure Commissions would be retained intact. Nowhere else

in the United States do federal officials select local judges

and, consistent with the basic premise on which the entire

autonomy plan rests, there is no logical reason why federal

officials should exercise any such authority regarding the

selection of local District of Columbia judges.

V. Cost and Financing. The District of Columbia is

required to reimburse the United States for the local activi-

ties of the U.S. Attorney and the U.S. Marshal. Until 1975

the District was paying 757, of the costs of these offices. In

that year it was determined by local and federal officials

that the District had been over paying for the services it

was receiving. Under the plan, the District would resume

paying for these services but the services would be under

District instead of federal control. To facilitate this

resumption and consistent with the precedent established when

Congress created the local court system, the federal government

will help defray the expenses in the early years after transfer,

for the federal government has an obvious interest iii assuring

a smooth transition. Accordingly, a declining yearly federal

contribution is proposed, with the federal government funding

1007. of the transition and first year costs; 757, of the second

year costs; 507. of the third year costs, and 257. of the fourth

- 12 -
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year costs. The District would fund the reilL,inder of the

costs in the second, third and fourth years, and all the costs

in succeeding years. First year costs, after the transition

period, for the entire series of transfers is estimated at

$14.2 million. The largest portion of the estimated costs

is made up of salaries of employees of the Criminal Division

of the Attorney General's Office and D.C. Marshal's Service.

In order to attract and keep quality employees in both agencies,

salaries that are reasonably commensurate with what an employee

might realistically expect to receive in the federal and private

sectors are an absolute necessity.

VI. Proposed Legislation. The plan calls for legislation

to effect criminal justice system reform to be submitted to

the Congress in June, 1980, with an effective date of

October 1, 1981. It will provide for the transfers of authority

from the United States to the District Cl Columbia and establish

the basic framework for the D.C. Attorney General's Office.

The law establishing the Office of the Attorney General of

the District of Columbia and transferring various functions

to the District of Columbia would be subject to amendment by

the Council of the District of Columbia, subject to the con-

gressional review Provisions of the Self-Government Act. An

exception involves the position and major responsibilities

of the Attorney General which are made a part of the District

of Columbia Charter, which can be amended only a Charter Amend-

ment or Act of Congress. Upon enactment, planning for imple-

.mentation would begin and include District and federal officials

as well as appropriate representatives of the D.C. Courts and

the private bar.

- 13 -
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October 3, 1980 .

The Honorable Benjamin R. Civiletti
Attorney General of the United States
10th and Constitution Avenue, N.W.
Room 5111
Washington, D.C. 20530

Dear Attorney General Civiletti:

, . .
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(r) • •
^.

- rz:

Thank you for attending the Subcommittee hearin'Clon
H.R. 7988, the D.C. "Criminal Justice Reform Act." -4

To complete the record of the hearing, the Subcommittee

respectfully requests written responses to the following series

of questions which were not asked at the hearing due to time

constraints:

DITT•HCT OTC.

CECIL H. NOEL.

.CHAHLLI MATTI/00LT

010)00 L- PC IL0HOT. JR.

.PCNOA Swg.ATT

/V.-AAA TIM/LDIM)

1100 /Mt IIIAL PLACE

Kumar. A02.01

(10l)

1.) Does the Federal Assimilative Crimes Act,
18 U.S.C.§13, apply in the District of
Columbia? If so, what effect will the proposed
legislation, particularly §216, have on the
operation of that Act in the District of Columbia?

2.) Will the U.S. Attorney for the District of Columbia

be required to initiate the jurisdictional request/

certification process provided for in Sec. 216 of the
bill in order to prosecute cases which in other
jurisdictions would be under federal authority by
virtue of 18 U.S.C. §13?

3.) Would the D.C. Attorney General possess the authorify
to prosecute such cases should the U.S. Attorney
decline to do so?

4.) In the event that Assistant U. S. Attorneys presently

employed by the Superior Court Division of the U.S.
Attorney's Office for the District of Columbia decline

to transfer to the proposed District of Columbia

Attorney General's Office, will they be provided an
opportunity for employment elsewhere in the Department

of Justice at the same salary level and with similar

responsibilities as presently afforded them?

5.) Could you illustrate a hypothetical situatioli_igh!re„__
the ceitification would be applied?

THIS STATIONERY PRINTED ON PAPIER MADE WITH RECYCLED FIRERS

0.L.A.
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1

The Honorable Benjamin R. Civiletti
October 3, 1980
Page 2

6.) How does the cooperation arrangement in Section 217
compare with the United States Attorney General
arrangements with the United States Attorney General
arrangements with States and other municipalities?

Your consideration is greatly appreciated. Best wishes

and warmest regards.

RLM:dt

Since

Romano azzoli
Chairma
Subcommittee on Judiciary, Manpower

and Education
Committee on the District of Columbia
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UNITED STATES DEPARTMENT OF JUSTICE

WA Sll INGTON, D.C. 20530

!T.-. 231

Honorable Romano L. Mazzoli
Chairman, Subcommittee on Judiciary, Manpower

and Education
Committee on the District of Columbia
United States House of Representatives
Washington, D.C. 20515'

Dear Mr. Chairman:

The Attorney General has asked me to respond to the six
questions regarding H.R. 7988 which you directed to him on
October 3 (see enclosed). The answers are as follows:

1. The Federal Assimilative Crimes Act 18 U.S.C. S 13,
does not apply in the District of Columbia. The Act refers
back to 18 U.S.C. S 7 for definitions of the areas to which
it applies. In Coleman v. United States, 334 F.2d 558, 565
(D.C. Cir..1964), the Court of Appeals stated that 18 U.S.C.
S 7(3) did not apply to the District of Columbia. "The
area," it said, referring to a street in the District, "by
no tenable construction can be said to have been within 'the
special maritime and territorial jurisdiction of the United
States.'" 334 F.2d at 565.

The Assimilative Crimes Act is intended to fill gaps in
the federal criminal code by adopting the local state's criminal
code for federal reservations. The District of Columbia criminal
code, however, presently provides the equivalent of a state
criminal code. The United States Attorney has the option of
charging criminals under either the federal or the District
criminal code. United States v. Shepard, 515 F.2d 1324, 1332
(D.C. Cir. 1975).

2. H.R. 7988 does not change the authority of the United
States Attorney General to prosecute violations of the federal
law. Therefore, authority of the United States Attorney
for the District of Columbia to prosecute violations of the
federal criminal code, as opposed to violations of the District
of Columbia criminal code, remains unchanged. See proposed
S 216(f). There will be no need to invoke the certification
process of Section 216. However, the certification procedurewill have to be invoked in order to prosecute violations of
the laws of the District of Columbia.

(I
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3. The Attorney General for the District of Columbia will
be charged with prosecuting all violations of the laws of the
District of Columbia. See proposed S 206(1). He will not have
authority to prosecute crimes established by Title 18 of the
United States Code.

4. Although it is not reflected in the bill, the Department
has been operating on the premise that all employees who did not
wish to transfer to the local prosecutor's office would be
provided comparable employment in the Department of Justice
in the U.S. Attorney's Office where possible.

5. Certification would be utilized in situations where
the special nature of the District as the seat of government is
implicated in the criminal activity involved, whether violations
of both federal and District law or only District law have been
committed. For example, in a hostage situation arising out of
grievances against the federal government, or which threatens
or interferes with the operations of the federal government, the
Attorney General might well assume control over the investigation
and prosecution. Similarly, should a federal official whose
murder is both a federal and local offense be killed with an
individual whose murder is only a local offense, the entire
matter would likely be certified as one of preeminent federal
interest.

6. Although the structure and format may differ, the
cooperation arrangement proposed by S217 is consistent in scope
and spirit with arrangements presently existing in most federal
judicial districts. A number of current analogies to the various
elements of cooperation proposed in S217 are described below.

Section 217(a) of the p,:oposed legislation requires that
the Attorney General "provide assistance and guidance in the
training of Assistant District Attorneys." On October 10, 1980,
the Department proposed, at a meeting of the Executive Working
Group for Federal-State-Local Prosecutorial Relations, that one
local prosecutor be permitted to attend each Attorney General's
Advocacy Institute criminal litigation course.

Section 217(a) further proposes that the United States
Attorney General assist and guide "the development of ethical
and professional standards for the conduct of criminal prose-
cutions." The Department of Justice, through the Executive
Working Group for Federal-State-Local Prosecutorial Relations,
routinely disseminates information on Department guidelines,
such as the recently-issued "Principles of Federal Prosecution,"
to District Attorneys and State Attorneys General. Additionally,
the Department has created a mechanism for coordinated review
by federal, state, and local prosecutors of legislative and
private proposals for new ethics guidelines.
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Cooperative law enforcement activities, also proposed
in section 217(a), are managed through several forums.
Federal-State Law Enforcement Committees, regional bodies of
law enforcement managers, exist in almost forty states.
These bodies monitor joint enforcement initiatives, author
agreements for the division of investigative and prosecutorial -
responsibilities in concurrent jurisdiction offense areas,
and share training, equipment, and intelligence resources.

The Department also participates and assists in the
funding of various task forces which pool law enforcement
authority and resources and direct them against specific
concurrent jurisdiction offenses. Last month, the Law Enforce-
ment Assistance Administration approved funding for the creation
and operation of a locally-controlled organization which will
collect and disseminate intelligence information and which
will coordinate multi-state investigations of illegal dumping
of hazardous waste in eleven states. This body will use
combined inspection and arrest authority, equipment resources,
intelligence sources, and investigative and prosecutorial
personnel in a coordinated effort directed at the illegal
disposal of dangerous toxic wastes. Arson task forces, Drug
Enforcement Administration strike forces, and "sting" operations
also permit local, state and federal law enforcement personnel
to enforce concurrent jurisdiction offenses as a cooperative
effort.

Amongst the newest types of intergovernmental cooperation
in law enforcement activity is cross-designation. Several
jurisdictions currently permit federal and local prosecutors
to present criminal cases in both the local and federal courts.
By designating attorneys as prosecutors for both a United
States Attorney's Office and a District Attorney's Office,
concurrent jurisdiction cases can be developed by either office
and presented before the court deemed most appropriate, based
upon applicability of statutes, range of sanctions available,
and even severity of court backlogs.

Federal investigative agency support is offered to all local
and state prosecutors in the United States. Many federal investi-
gative agencies develop concurrent jurisdiction cases for local
prosecution. Federal investigative agencies also offer training,
laboratory services, expert skills, and interstate investigative
support to local law enforcement agencies.

Section 217(b) mandates a "Memorandum of Understanding"
between the United States Attorney General and the Attorney
General for the District of Columbia. There are no other such .
single-jurisdiction agreements to which the United States Attorney
General has been a party. However, several United States Attorneys
have entered into formal agreements with their state or local
counterparts. Such agreements most often divide responsibilities
for the investigation and prosecution of dual jurisdiction
offenses. In addition, a recent Department of Justice report
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to the Congress indicated that eighty-three United States
Attorney's offices employ some type of written declination
guidelines. See United States Attorneys' Written Guidelines
for the Declination of Alleged Violations of Federal Criminal
Laws (November 1979). In most districts these are unilateral
"agreements" which inform state and local prosecutors (as
well as federal enforcement agencies) which offenses will
not be federally prosecuted in particular statutory areas.

I hope the above material will be helpful to the Subcommittee.
Please contact me if you have any fur er questions/7

,Sin er

Michael W. Dolan, Acting
Assistant Attorney General
Office of Legislative Affairs

Enclosure
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