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ADMINISTRATION OF LAWS AFFECTING
FARMWORKERS

TUESDAY, NOVEMBER 13, 1979

HousE oF REPRESENTATIVES,
Maneower AND HousINg SUBCOMMITTEE
oF THE CoMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:33 a.m., in room 2203,
Rayburn House Office Building, Hon. Cardiss Collins (chairwoman
of the subcommittee) presiding.

Present : Representatives Cardiss Collins, Andrew Maguire, and M.
Caldwell Butler.

Also present: Joseph C. Luman, staff director; Richard Grawey,
counsel ; Sharon Smith, clerk; and Stephen Blackistone, minority pro-
fessional staff, Committee on Government Operations.

Mrs. Corrins. The Subcommittee on Manpower and Housing will
come to order.

This is the first oversight hearing that we have had on the adminis-
tration of the laws enacted to protect migrant and seasonal farm-
workers. As we sit in this hearing room today, in November of 1979,
it is appropriate to reflect that the often invisible problems of migrant
workers were vividly brought to national attention 19 years ago with
Edward R. Murrow’s documentary, “The Harvest of Shame.” Three
years later, in 1963, Congress passed the Farm Labor Contractor Regis-
tration Act with the intent of correcting the abuses that had been
the traditional lot of farmworkers. '

The exploitation so often suffered by farmworkers has become noto-
rious. They are often recruited on the basis of misrepresentations about
the amount of work, type of work, rate of pay, and living conditions.
Housing provided to them mayv be substandard, and expenses for meals
and lodging so inflated that they have little to show for their work.
Migrant workers, of course, are at a severe disadvantage when their
work takes them far from their homes and from place to place on a
temporary basis.

Under the 1963 legislation, persons who recruited, hired, or trans-
ported such workers were required to register annually with the Secre-
tary of Labor. Proof of liability insurance on vehicles used for their
transportation must be shown. Farm labor contractors were also re-
quired to inform workers of the conditions of their emplovment and
to post in written form the terms of employment and housing, an im-
portant safeguard against hard-to-prove, misleading inducements.

Congress endeavored to erase the issue of worker mistreatment 5
years ago—in 1974—when it broadened the scope of the 1963 act and
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strengthened the sanctions because, as the Senate report pointed out,
1t was quite evident that the Farm Labor Contractor Registration Act
provided no real deterrent to violations. The Senate report on the 1974
bill stated that the Department of Labor was allocating only meager
resources for the enforcement of this protective legislation. .

For this and other reasons, the 1974 amendments extended the act
coverage to farm labor contractors who operated in only one State and
gave the Department of Labor the power to assess heavy civil money
penalties for violations, some of which became subject to prosecution
under strengthened laws—under strengthened criminal provisions,
really. The Farm Labor Contractor Registration Act is the only law
which specifically prohibits farm employers from hiring undocu-
mented workers,

The purpose of this hearing is to learn from representatives of
farmers, farmworkers, and the Department of Labor itself regarding
the administration and enforcement of the Farm Labor Contractor
Act, the Occupational Safety and Health Act, and the Wagner-Peyser
Act as it relates to farmworkers. It is my hope that this hearing will
provide current information about the working and living condi-

tions of migrant and seasonal farmworkers, will reveal whether the
protective legislation covering that population has been effective, and
will enable us to determine whether the Department of Labor has used
its resources in economic, effective, and efficient ways.

This subcommittee is aware of the eurrent movement in the Senate
to amend the act in a significant way and hope that these hearings will
further congressional understandin g of this important issue and assist

in improving the effectiveness of Federal efforts in this area.

Mr. Maguire,

Mr. Magutre. Thank you, Madam Chairwoman,

I want to congratulate you on holding these important hearings.
Five years have passed since the law was strengthened, and T think
it is time that the appropriate committee of the Congress have this
kind of oversight hearing. T look forward to worki ng with you on this
very important matter,

Mrs. Corrans. Thank you very much. and let me commend you for
being the one who suggested that these hearings be held. As you told
me, it was something that you learned about in vour work as a Rep-
resentative of your home State. You have very activel ¥ looked into this
matter. You have expressed a great deal of interest, and it is because
of vou—Ilet the record show—that we are having these hearings tod ay.

I have just taken a look at the statements which are here. They are
all very lengthy. Because we have a number of people that we would
like to hear from today, let me advise each of you that your statements,
in total, will be placed in the record as they have been written, and ask
that you please, therefore, just give us a brief summary—no longer
than 10 minutes—of the statement that vou have written, in your oral
testimony.

Our first witness this mornine is Mr. Perry Ellsworth of the Na-
tional Council of Agricultural Employers. T understand he is accom-
panied by some people he will introduce when he comes forth.

Please come forward.

Would you introduce those who are accompanying yon, please ?
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STATEMENT OF PERRY ELLSWORTH, EXECUTIVE DIRECTOR,
NATIONAL COUNCIL OF AGRICULTURAL EMPLOYERS, WASH-
INGTON, D.C.; ACCOMPANIED BY RODERICK K. SHAW, JR,
COUNSEL, CITRUS INDUSTRIAL COUNCIL, ALLEN, DELL,
FRANK, TINKLE, TAMPA, FLA.; AND ROY A. MYERS, C-B
FOODS, ROCHESTER, N.Y.

Mr. Ertsworta. Madam Chairwoman, I welcome the opportunity
to appear before this subcommittee today to discuss the oversight and
to discuss enforcement of certain farm labor laws and regulations by
the Department of Labor.

I am accompanied, on my immediate left, by Mr. Roy Myers of C-B
Foods; and, at the end of the table, by Mr. Roderick K. Shaw, who is
counsel to the Citrus Industrial Council and has his offices in Tampa,
Fla.

Mrs. Corrins, Thank you.

Without objection, your full statement will appear in the record.

Mr. Ecvisworra. I understand that the two matters of concern to
this subcommittee today are enforcement of the Farm Labor Contrac-
tor Registration Act and regulations governing housing for migrant
agricultural workers.

When the Farm Labor Contractor Registration Act was in the pro-
cess of being amended in 1974, the record will show that agricultural
employer organizations made little, if any, input regarding the bills
under discussion. This was because most of us, as we understand the
legislation, though it was designed to tighten control over crew lead-
ers, alternatively called farm labor contractors—those individuals
who were middlemen or body-brokers, as the term has been used by
others.

None of us had any objection to such action, and we agreed that
there were numerous instances of crew leader abuses of the members of
their crews, and we concurred in actions to prevent such abuses.

When the Department of Labor started enforeing the law, employ-
ers were shocked to find that, by the Department’s interpretations of
the act’s definition of “migrant worker,” every single agricultural
worker, every farmer and rancher, and nearly every food processor in
the country was considered to be a migrant worker, no matter whether
such persons ever left their homes overnight to perform agricultural
labor.

Individual farmers—small growers—were surprised to learn that,
even though they were exempted from registration as farm labor con-
tractor because they did their own recruiting and hiring, the Depart-
ment of Labor held that one of their employees would have to register
if that employee drove one of the farmer’s vehicles to take other work-
ers from the vicinity of the farmhouse to the field or orchard for the
day’s work. They were doubly surprised to learn that the farm vehicle
used to transport such workers would have to carry insurance equal to
that required of an interstate carrier such as Greyhound, even if the
farm vehicle traveled 100 percent on farm lands or across farm fields
or through farm orchards.

In one instance, suecessfully defeated. a compliance officer at-
tempted to force the driver of a large field machine to register because
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there were workers riding on it during the process of harvesting a
crop.

.f\pgricult-ur:ﬂ employers were astonished to learn that the Depart-
ment of Labor interpreted the words, “on no more than an incidental
basis,” in such a way that “incidental” became “accidental.” This was
particularly surprising in light of the intent of Congress that the
phrase apply to persons who utilized a limited portion of their time
for recruiting, soliciting, hiring, furnishing, or transporting migrant
workers.

Corporations have found that even though they are defined as
“persons” in the act, they cannot act personally. Employers are in-
trigued by the fact that, although for the period including fiscal
year 1977 through the first half of fiscal vear 1979 a total of 5,061
citations were issued by the enforcers of FLCRA, only 260—or just
5.2 percent—were for substantive violations of the act where abuses
were alleged to have ocenred.

Compliance officers of the Department of Labor are making FLCRA
a law gone wild. There are several illustrations in my formal state-
ment. Others will undoubtedly come to light during the question and
answer period.

The Department witnesses may well say that many citations were
countermanded by higher authority and no penalties assessed, but I
submit that the mere issuance of a citation is a cause of much concern
to the recipient and takes precious time from his regular duties by
which he earns a living.

To further add to the uncertainties facing agricultural employers,
the Department’s internretive regulations covering FT.ORA bave yet
to be published, even though the act, as amended, will be 5 years old
next month.

.3:1[1'3. Corrins. Would you repeat that? T did not hear what you
said.

Mr. Errsworrm. It is customary, after a law is passed or amended,
that the Department of Labor either issue, in the case of a new law. its
interpretive bulletin which explains it, or amends that interpretive
bulletin. The bill was siened into law on December T, 1974. We have
vet to see the interpretive bulletin that would guide growers, employ-
ers. or even farmworker organizations in exactly what the Department
of Labor believes the law says.

Mrs. Corrins. Thank you.

Mr. ErrsworTH. As a case in point. an emplover oroanization pre-
sented 21 questions in writing to the Wage and Hour Division nearly
2 years ago and is still waiting for answers, Someone ought to discuss
how to run a railroad with the Department.

The National Council of Agricultural Employers, on behalf of all
aericultural employers, has just one request to make to this committee.
Make the Department of Labor enforce FLCRA according to the
intent of Congress or help employers obtain amendments so the act
will do what Congress intended.

Now, in the area of farm labor housing, T would like to first admit
that all housing is not as good as it should be. That is not quite
perhaps the way it ought to be said. T would first admit that there

is bad housing in places. There is very excellent housing in other
places.
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NCAE and other organizations have, over the years, encouraged
their members to build housing to meet Federal regulations and to
exceed those regulations if it is economically possible to do so. :

Reference was made today to “Harvest of Shame.” I would point
out that this was a study which was conducted prior to 1963. I forget
the exact date of the report. But over the past 10 to 15 years, there
has been a dramatic improvement in housing across the land. Con-
crete block buildings and trailer homes are replacing wooden buildings
and housing. Running hot and cold water and inside plumbing are
the rule. The farm la%or housing is very frequently inspected by lo-
cal, State, and Federal officials, one following the other, and usually
more than once during occupancy by workers.

On behalf of this Nation’s agricultural employers who furnish la-
bor housing, and most of it free, NCAE asks that the Department of
Labor woﬁ( out an arrangement whereby one agency—be it local,
State, or Federal—does the inspection for all rather than having
three or four persons arrive at different times during the farmer’s
busiest season.

NCAE also asks that a certain amount of reason be exercised by
inspectors and that all concerned realize that violations are often
not discovered the minute they occur and cannot be repaired in the
next minute.

This is merely a very quick summary. My statement has, I trust,
been made part of the record, and we stand ready to answer any ques-
tions.

Mrs. Corrins. Thank you very much, Mr. Ellsworth.

I found it pretty interesting, just in glancing through your over-
all statement, that you mentioned something about the total citations
issued, only 260 or 5.2 percent of which were for things that were
really important—such as misrepresentation of workers, knowingly
hiring an'illegal worker, improper money payments, improper charges
for workers’ purchases. housing and health standards violations. I
guess the ones for housing and health standards violations were the
second largest number of citations issued, second only to knowing-
ly hiring illegal workers.

On the question of housing, T understand, just from speaking to
staff, that overall the housing is pretty lousy. You mentioned that
there is some good and some bad, but the norm, T guess, is just not
that good.

What has been done to improve the housing in the last 5 years?

Mr. Errsworta. As T said earlier. we have had many farm housing
facilities rebuilt. OSHA 'as come into the picture and has enforced
the improvement of housing. T think we have to back off, and T re-
spectfully take exception with you about housing being very lousy,
as a general statement.

Mrs. Corrins. Tell me why you would take exception to that.

Mr. Eutsworra. You may take exeeption to my saying all housing
is very excellent.

Mrs. Corrins, We would like the record to show why it is contrary
to what T have stated.

Mr. Ertsworrn. I have no statistics to prove this noint, but let me
call on Mr. Mvers who is just in the process of building honsing for
migrant workers in his facility—one of his facilities—and let him ex-
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plain to you what he is doing, which T think is indicative of what is
happening, and the costs his company is going to incur.

Mrs. Corrans. Is he really indicative, or is he one of the few who
are making these kinds of changes?

Mr. Evusworrs. T am very serious about this. T have no statistics to
prove it one way or the other, but I think housing is going on an up-
ward curve of improvement across the country.

Mrs. Corrixns. Mr, Myers?

Mr. Myers. We are building new housing. We started changing our
housing back in 1965 or 1966—updating it. As of 1975, it cost us ap-
proximately $1,000 a worker to build new housing. This included the
cafeteria facilities and recreation facilities for them.

We currently have bids in for housing that is going to be built start-
ing in January. That will run us $3,000 a man without cafeteria facil-
ities, and cafeteria facilities will probably bring that up to close to
$4,000 per person.

These are concrete block construction facilities with dormitory-type
sleeping quarters, with laundry and bathroom facilities and heating
facilities in the corridor of the building.

I, too, would agree with Mr. Ellsworth that I think housing, in
general, has improved greatly in the last few years.

Mrs. Corrins. What percentage do you think meets the required
standard, Mr. Ellsworth ¢

Mr. Evisworra. I have no idea about an exact percentage, but I
would say it is the great majority.

Mrs. Corrins. You cannot give a rough percentage? Your National
Council of Agricultural Employers does not accumulate that kind of
data?

Mr. Erisworta. No, ma’am. We have not accumulated data as to
what housing meets these standards.

Mrs. Corrixns. There is a list, on page 19 of your statement, of what
you term substantive violation, including failure to abide by agree-
ment with workers and diserimination against workers who are exer-
cising their rights. Do you think that the fines presently levied for
those offenses are severe enough ?

Mr. Evrswortn. I think $1,000 for discrimination acainst a worker
that is exercising his rights is probably a pretty stiff penalty for a
great many employers and will result in their thinking twice before
they take any such action again.

Mrs. Corrins. What about some of the other penalties that are
levied? Do you know about any of those? Do you know of any cases
where there are people who were given criminal penalties?

Mr. Erswortn. No, I do not. You would have to get that from
the Department of Labor. T do know this, that there have been em-
ployers who have been inspected by compliance officers for FLCRA
who have had citations issued against them which, if the penalties were
levied—and there is sometimes a decision by the Department of Labor
not to issue penalties once they investigate the particular situation—
have gone as high as $24,000, $30.000 to $40.,000 in just the result of one
\-}isiri‘ That is a pretty substantial deterrent or convincer, T would
think.

Mrs. Corrins. On page 7 of your statement, you quote an article
that says that the intent of Congress was to control the farm labor
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contractor. You make the point again on page 19. Are not migrants
also abused by some growers, packers, and large corporations?

Mr. Ersworta. I suppose that, on the basis of which your state-
ment was made, ma'am

Mrs. CoLrins. My statement was made on the basis of yours.

Mr. Erisworta. I could not say there has never been a farm-
worker abused by a large corporation or by packers. We would first
have to define “abuse,” and so on. But let me say that I think, in many
cases, as is evidenced by the statistics here, in that period of time, the
ones I tried to write down were ones where there were fines assessed
because of actions or citations issued because of something which was
determined to be an abuse.

Mrs. Coruins. Is it your understanding that the act is aimed at
controlling abuses wherever they might occur, or by whomever?

Mr. ELLsworTH. According to my understanding of the act, it is
to control abuses which may be caused by farm labor contractors
those who meet the definition of “farm labor contractors.”

Mrs. Corrins. Nobody else ?

Mr. Evusworta. Not under this act, ma’am.

Mrs. Coruins. That is your understanding ?

Mr. ELrsworTH. Yes, ma’am.

Mrs, Cornins. All right. We will get back to that a little later.

My, Butler?

Mr. BurLer. Thank you, Madam Chairwoman.

Just as a point of reference, Mr. Ellsworth—and we do appreciate
vour testimony—when did this committee receive the statement which
you refer to as your formal statement ?

Mr. Evisworta. They got it up here last night, sir. That was by
reason of the fact that I learned about these hearings a week ago,
Friday, I have a very, very small office, and was pushing to get it done.

Mr. Bureer. Is it your feeling that you have not had adequate time
to prepare your testimony ?

Mr. ErLsworta. In my case, it pushed me. That is not to say that
somebody else might not have been able to do it all right.

Mr. Bureer. I am sure we are all anxious that you get your full
story in the record.

I am sure, Madam Chairwoman, we would have no objection to his
supplementing his testimony ?

Mrs. Corrins. Not at all.

Mr. Burrer. That is right.

I do think that it is a legitimate complaint if you only get a week’s
notice of a hearing.

Mrs. Corrins, That is true,

Mr. Burrer. I am sympathetic with what you are talking about here
today. I want to understand, however, what is so difficult about regis-
tering. Explain that to me.

Mr. Frusworria. Mav T ask Mr. Shaw to answer that question, sir?

Mr. Smaw. Mr. Butler, registration is only one of the many prob-
lems under the act. Our understanding of what Congress intended to
do was to protect farmworkers who were being abused—who were
mierants.

‘We have many problems with the act which cause a number of cita-
tions to be issued, having to do with the question of who is and who is
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not required to register. These cause enormous problems in the agri-
cultural industry. We have, for example, three tractor drivers, each
of whom are tractor drivers, who all work 12 months out of the year.
They have lived in the locale all their lives. None is the superior of the
other two. There are three ways they can get to the field. One is, each
can drive his own vehicle; a second is that two of them can ride with
the other, either in a vehicle owned by one or in a vehicle owned by the
employer; the third is that they can drive all three tractors back and
forth each day.

In a court case in Florida, three tractor drivers who ride together
in order to save fuel, in a pickup truck, are told that the one who drives
the pickup truck has to register.

It is not impossible for that tractor driver to go out and register,
obviously. But it boggles our mind that he should be asked to do so
when there is absolutely no abuse or potential abuse involved, that we
can envision.

As we read the legislative history, there were a number of kinds of
abuses that the Congress was legitimately concerned about. One of the
foremost was the opportunity for skim, where moneys were paid in
cash to a crew leader for the entire operation, and the crew leader
thereby had the opportunity to skim off more than his legitimate costs.
That was a concern that Congress had.

This attempts to deal with that. It overreaches in some of the ways
that the Department has interpreted it. We think there should be in-
centives provided to encourage employers to cause all workers to be-
come their own employees, first of all ; and, second, to encourage them
to pay each worker directly by check rather than paying off in cash
to someone who would thereby have an opportunity to skim; to en-
courage them to disclose on the check, as in 6 (c) of the act.

Mrs. Corrins, Would the gentleman yield ¢

Mr. BurLer, Certainly.

Mrs. Corrixs. What kind of incentives would you suggest?

Mr. Suaw. For example, in 6(e), the third from the last sentence
talks about disclosing to the worker, in writing, at the time the pay-
ment is made, how much was paid to the farm labor contractor on an
account, either on behalf of the worker, which is the situation where
the employer or user pays cash, part of which really belongs to the
workers and not to that farm labor contractor ; and, second, on account
of the labor of the worker. That is a nebulous concept which I will not
argue with here because I am not sure exactly what it means, but pre-
sumably it means the part of what the contractor receives on account
of what the worker did, as distinguished from what he received on
account of his need to pay for workers’ compensation insurance, lia-
bility insurance, social security, and that sort of thing.

The incentives that could be granted in 6(c), and ones we have sug-
gested before, would be to provide that, if the employer—the user—
caused the workers.and the farm labor contractor to become employ-
ees—not a loophole but an actual change—and bring them into the
mainstream of Americans, and actually paid those workers directly
by check—if that was done so that the farm labor contractor never had
the opportunity to get his hands on any part of that worker’s money,
so there would be no opportunity for skim, under those circumstances,
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the need to comply with the disclosure to the worker how much the
contract would be could be eliminated.

I am not suggesting that we eliminate the part that requires the
employer to disclose how many hours were worked or how many fields
were picked—we can do thet on computers. We can do that. The dif-
ficult thing we run into is the emotional things involved in disclosing
how much a farm labor contractor gets.

A meaningful way to do it is to disclose the rate, but oftentimes
farm labor contractors do other things.

We can make all that move by encouraging the employer to pay
directly by check. If he does that, then this requirement is eliminated.
If he does not do it, keep it in the bill, Just put a caveat in.

Mrs. Corrins. Thank you.

I thank the gentleman for yielding.

Mr. Burrer. Mr. Ellsworth ?

Mr. Erisworta. That looks like an end run around your question.
I am sure Mr. Shaw did not intend to do it that way.

Let me point out some one, two, three’s, for you. One, if considered
a farm labor contractor, as this act is interpreted by the Department
of Labor, a farmer or his employee would have to engage in, first off,
registration and being fingerprinted. Secondly, every year he has to
renew that registration. Every 3 years he has to be refingerprinted.
Fingerprinting facilities are sometimes a distance from farms where
farmers work during the day when the fingerprinting facilities are
usually open.

He would then have to abide by all of the requirements placed
against a farm-labor contractor. I will only mention two in passing
because we do not oppose the idea of disclosing to workers at the time
they are hired, in writing, what the terms of employment will be.

But he is then prohibited from hiring any undocumented workers
or, as the act refers to them, “illegal workers.” This, of and by itself,
is not a bad thing, and we are encouraging our members to take every
step to avoid hiring undocumented workers.

On the other hand, in this case, let us suppose that this person has
to register as a farm-labor contractor. He then has to engage in an
exercise of positive identification of the citizenship of each and every
worker, or the legality of that worker to work—if he has an INS
“oreen card.”

This is very interesting because, as employers, we were clobbered
the other day at a hearing before the Select Committee on Immigra-
tion and Policy by a crew leader because a farmer refused to hire the
crew leader becanse she did not have the positive identification. So,
it is catch 22 there.

The other thing that is very interesting is this. A farm-labor con-
tractor, under this act. must disclose to the workers how much money
he earns as a result of those workers’ labors.

There is, in Pennsylvania, at the Musselman Co., an instance where
the personnel director has been required to register as a farm-labor
contractor. Our question has been: How much does he earn as a result
of the labor of those “migrant workers” that he has hired ? How much
does he disclose ? He is a year-round employee ; he is on a salary.

Mr. Burrer. You are citing difficulties in complying with the sup-
posed requirements ?
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Mr. Evisworra. What happens when somebody gets hooked on this,
and why do people think they are not farm-labor contractors in the
first place? It is almost like people who think making everyone who
drives a car should register as a licensed cab driver because he might,
at some time, carry somebody for a fee.

Mr. BurLer. Thank you. I appreciate your putting that in the
record,

Madam Chairwoman I know I am going over my time. If you want
me to yield back, I will or perhaps I could go to another series of
questions,

Mrs. CoLrins. Let us go to Mr. Maguire and then come back to
you.

Mr. Maguire ?

Mr. Maguigre. Thank you, Madam Chairwoman.

Gentlemen, I find myself puzzled by the approach to this which
appears to start at the end of the issue that relates to entities rather
than at the aspect of the issue that relates to abuses.

As I undersand it, the 1974 amendments were designed to plug
what were, after the testimony was received in 1974 by the Senate
committee, perceived to be rather serious loopholes in the law. The
word “personally,” for example, which you describe in your written
statement as having been inadvertently added to the law, as I under-
stand it, was the only change that was made in that section of the
law at that time. It was designed, according to testimony that was
received by the Senate committee, to deal with a serious loophole
which allowed certain kinds of entities—in fact, very major entities—
to be outside the purview of the law.

Do I understand your position correctly that you want certain en-
tites to be exempt from the law that relates to abuses and certain other
entities not to be exempt ?

Mr. Ersworrn. I am going to let Mr. Shaw follow up on this one,
if T may, because T think, Mr. Maguire, equity under the law has al-
ways been something which anybody should approve.

Our main point, I guess, is that at the time of these hearings, the
Labor Department, for instance, testified that with the 1963 law they
had succeeded in registering only 2,000 crew leaders and that they
had reason to believe there were as many as 6,000 crew leaders, either
in total or not registered—I forget which.

The law was to tighten up on that, and that is why it was changed
in many respects to go from interstate transportation of 10 or more
to the present definition of a “farm-labor contractor.”” The term was
still used in those days. The colloquy on the House and Senate floors
and the reports of the Senate and House committees at that time make
constant reference to “crewleaders”—the middlemen. the ones who
according to the statement, abuse both workers and who abuse grow-
ers by failing to show when they are supposed to show. and so on.
You have read that material, T am sure—it is in there.

I think our big problem is that that was the direction that Congress
intended the law to take—to get at these people. And the interpreta-
tions of it have since changed.

Mr. Maguire. That was perhaps one of the directions.

Clearly, the interstate loopholes were something they wanted to
plug, so that more people who were abused, in fact, were actually cov-
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ered. And the insertion of the word, “personally,” in the law at that
point seems to have resulted from the kind of testimony that was re-
ceived, for example, from State officials who urged that all corporate
recruitment activities be required as well. For example, the Wisconsin
Department of State Industry, Labor, and Human Relations sug-
gested to the Congress that, “all recruiters, such as the agriculture-
related food industry, canneries, packing shed workers, poultry proc-
essing plant, ginners, and so forth” be covered.

Against that background in the record, what basis would you have
for making the argument that the word, “personally,” was inadvert-
ently inserted into the law in those amendments? Do you have any
basis for that ?

Mr. Evisworra. I would like to have Mr. Shaw answer that ques-
tion for you, if it is all right with you, sir.

Mr. Macuire. All right.

Mr. Suaw. The legislative history, as disclosed in both the Senate
and House committee reports, Mr. Maguire, talked about the middle-
man between the farmer and the worker; they talked about the emer-
gence of the farm-labor contractor who comes out differently from
what we find in commerce and industry generally, meaning a person
who intervenes in the middle so that the employee cannot any longer
under that system look directly to his employer.

They list the kinds of abuses they were concerned about on page 2
of the committee report of the Senate. They list those abuses as ex-
aggerating conditions of employment. They are talking about the
middleman who does that, not the employer.

Mr. Maguire. But you see, the point is this. Let me interrupt. I have
read your written presentation on this point

Mr. Sizaw. I did not prepare that statement.

Mr. Macuire. Whosever it is. the thing that bothers me is that, from
the point of view of a migrant laborer or potential migrant laborer
who interacts with a person who represents to him or her that certain
conditions of employment will be available at such-and-such a loca-
tion. it does not much matter to that person whether this “middle-
man® is in some legal sense a middleman of the sort vou are describing,
for example, not permanently employed by XYZ Corp.. or, on the
other hand. whether that person is emploved by YZ Corp.. either
to do tlis kind of thing a1l the time or a portion of his time. It does
not matter to the farmworker what the circumstances of that person’s
legal relationships are. What matters is whether or not the worker is
going to be protected in relation to the representations that have been
made.

You say in your statement that there is less likelihood—T am para-
phrasing—that companies of the sort that you represent are going to
be engaged in these kinds of abuses. that people can take them to court,
and so forth, and so on. But there have. in fact, been rather significant
examples of very serious abuses which, if your language were to be
inserted in the law or the changes you have suggested were to be
made—“personally” being taken out—would not be covered under
the law.

T wonder. in that connection. if you have anv comment on the
Abraham v. Beatrice Foods Comprnn case of 1976 or the Qwatana
Canning Company case of 1976, which are frequently cited on the
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other side of the argument. Do you have any comment on either
of those ¢

Mr. ErLswortn. No, sir. T happen to have a copy of what T think
you are looking at, and that is the first time I was aware of those cases.

Mr. Maguire. These involve major companies that fall within the
purview of your organization, do they not?

Mr. Ertsworta. I am not trying to evade your question, but T am
not sure whether they do or do not. Owatana Canning Co. is a member
of mine now. It became a member approximately a year and a half ago.

What you have said thus far is something with which we would
not argue. There have been abuses. T have tried to not sit here and
say there have been no abuses by corporate entities, I think what we
are saying is that this law, as enacted and as amended. was aimed at
getting crew leaders and middlemen. There are other laws that cover
the corporations. .

In the case of specifying the terms of employment, it does not.
I will buy that. '

Mr. Maguire. Yes. It depends exactly what you are talking about.
For example, there may be certain standards with respect to worker
housing under OSHA, but you cannot, as an individual person, take
somebody to court that because you do not have standing under OSHA
law, as I understand it. The only thing that gives you a right to go
after somebody on the housing issue is. in fact, this farm labor con-
tractor law.

So, if a whole category of entities is going to be excluded from
coverage by the changes that you advocate, then we have to deal with
the problem of how people are going to be protected.

Mr. Evusworra. Under OSHA, sir, anybody can com plain to OSHA
about the housing, and OSHA will come out and can assess rather
substantial penalties. The point is that the money paid will go against
the employer, and an employee does not have redress, as such. to obtain
court action. I would agree with that one.

Mr. Magutre. Madam Chairwoman, T am aware that T am absorbing
a good deal of time here, but let me try to conclude. There are so many
things to talk about.

Let us take the issue of “personally” again as an example of what
you are advocating. You also want some other changes in the law
which we do not have time right now to go into. But if you were to
succeed in eliminating that word—and this is the paragraph about
the definition of a farm labor contractor, the people who are going
to be covered by the law—it would then read, “such terms shall not
include any farmer, processor, canner, ginner. packine shed operator.
or nurseryman who engages in anv such activity for the purpose of
supplying migrant workers solely for his own operation.”

In other words, OK, they are migrant workers. We have agreed at
the start that that is what they are. But then we £o on to say that
they shall not be protected as long s somebody is eneaming them solely
for their own operation. Ts that what you are asking this Congress
toanprove?

Mr. Extswortn. T think there are several things that we are point-
ine out are fallacies in this lemislation.

To go back to one other thing, sir, we have talked about migrant
workers——
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Mr. Maguire. I would like you to focus on that question.

Mr. EvtswortH. All right. I am with you.

Migrant workers are—I do not know how you think of the term
when you use it, but it is not the lady next door. But this act would
include that. Thus, an organization cannot recruit local workers solely
for its own operation. Not every organization in this country uses
workers who have migrated to come to work for it. So, the term,
“migrant worker,” has to be very carefully defined.

Under the Department of Labor’s interpretation of it, it is every em-
ployee who is ever hired, and we question that.

Mr. Magure. But the definition of a “migrant worker” is another
question.

Mr. Ertsworta. Except that it focuses on this one.

If we could take out the word, “personally,” in there, we would allow,
for instance, an employer, who, at the present time will personally
recruit workers, personally hire them, personally pay for their trans-
portation to his operation, and then under this act, as worded with
“personally,” “must personally transport those workers everyplace on
the farm.”

Mr. Magurgre. If T may just interrupt—it is to exempt the family
farm. That is what the enrrent law is attempting to do. But you are
trying to exempt anybody who hires people that you and I would
both agree are migrant farm laborers as long as the migrant farm-
workers are going to be working within this operation, no matter how
big it is, no matter how far away it is, no matter how many migrant
farm laborers are there, for no matter what period of time.

If the change you are advocating were to be approved, everybody
in that category would be exempt from this law; and that is, in fact,
what you are asking for?

Mr. ErLsworrH. Yes, sir.

Mr. Maguire. I do think there is a tremendous burden of proof, then,
that is placed upon you with respect to whether or not that is wise
legislating on our part. It certainly seems to me that abuses are what
we ousrht to be focusing on ratber than entities. If there are no abuses,
then obviously your people do not have to worry. If there are abuses,
then we had better have them covered. T wonld think.

Perhaps you say, “Well, the paperwork is burdensome,” But T think
that gets us into another line of inquiry as to whether it really is all
that burdensome. You have to keep payroll records anyway ; you have
to have insurance ; you have to do a lot of different things regardless of
how this law works.

Mr. Extsworra. But my farm may be in a State that has manda-
tory workers’ compensation insurance at the present time; vet. if one
of my employees is forced to register as a farm labor contractor by vir-
tue of the interpretations of this act, T then have to carry this addi-
tional TCC insurance on all vehicles, regardless of size and so forth.
This, then, is an additional monetary burden which becomes pretty
great.

Baut, sir, my testimonv todav and my presentation todav was to talk
about the oversight of the enforcement of the act by the Department
of Labor, not the amendments.

Mr. Magurre. But T do think the amendments are pretty important,
since we are faced with that question.

68~643 0 - 80 ~ 2
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Mr. Erisworta. I would welcome the chance to have hearings on
the amendments,

Mr. Magure. I think I had better subside for the moment, Madam
Chairwoman.

Mrs. Corrins. We will go back to Mr. Butler and then return to me
and you.

Mr. Butler.

Mr. Burrer. Thank you.

I hope the gentleman does not disappear. I think you have put your
point that there is a pretty basic kind of cleavage in the country. What
you are saying is that there may be some problems, so we regulate
everybody. What you are saying is that you do not need to regulate
this much because there are others doing the same job.

Basically, if we took your interpretation, would that leave the mi-
grant worker who is employed directly by the farmer defenseless?

Mr. Evrsworta. No, sir. T think there are numerous instances al-
ready, and we expect them to increase in the future, where the migrant
legal worker organizations an§1 farmworker organizations are coming
into the picture. They are able to call the attention of the corporate
agencies to abuses to farmworkers,

Mr. BurrLer. I want to catalog the appropriate agencies.

Mr. Evtsworrm. If it is housing. they could go to OSHA. If it is
underpayment of wages, they could go to the Fair Labor Standards
Act.

Mr. Burrer. And for health conditions, they would seek local help?

Mr. ELLsworrH. You can get them through that or through the State
or county.

Mr. Burrer. Also, of course, the access to these services is being
improved with the Legal Services Corporation, and T think we are
going to hear some more about that later.

Let me now turn to this question. On page 12 of your testimony,
as we are addressing ourselves to the administration of the act, you say,
“On January 4, 1978, Charles Kelso, counsel for the Florida Fruit &
Vegetable Association, wrote to the U.S. Department of Labor posing
questions regarding FLCRA compliance. To date (nearly 2 years
later), Mr. Kelso has not received a reply to his questions. How can
anyone give guidance to clients or members under such conditions?”
And you attach to your statement a copy of Mr. Kelso’s letter of
January 4, 1978,

There are a number of questions here. T now ask you, have you vet
received a response to these questions?

Mr. Erusworta. T called Mr. Kelso and talked with his secretary
yesterday, and she said that no response had been received.

(Iiﬂ'r. Butrer. Madam Chairwoman, we have the Department here
today.

Mrs. Corrins. Yes. And that is a question we will certainly want to
ask them today.

Mr. Burrer. Would it be fair to warn them now that we are going

to ask them what the responses to these questions are and why they
have not responded ?

Mrs. Corrins. Yes. sir.

Mr. Bureer. OK. That is what T am going to do, and T think T will
save my time for that.
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Mrs. Corrins. All right.

T have just a couple of questions, Mr. Ellsworth.

First, how many migrant worker camps does your association esti-
mate there are now?

Mr. ErtswortH. T have no idea. Maybe one of these gentlemen does.

Mr. Saaw. I have no idea how many there are.

Myr. Mvyers. T have no idea.

Mrs. Couraxs. T find it strange that you do not have any idea how
many worker camps there are. Would it be possible for you to get that
information for us through your regular operations?

Mr. Evtsworri. Madam Chairwoman, my membership is not all
inclnsive of all employers that operate lahor camps. Therefore, I have
a problem getting beyond that. We could make an effort to try to get
that information; I cannot promise it would be forthcoming early.

Mrs. Coruins, How many camps are there within the members of
your association ? Perhaps you could answer that.

Mr. EvuswortH. T do not know.

Mrs. Corrins. That would not be too difficult for you to get, would
it?

Mr. Ertsworrn. If all my members were to respond, I could get that.

Mrs. Corrins. Could you possibly get that for us?

Mr. ErtswortH. I can give it the old college try.

Mrs. Courans. All right. Thank vou.

Also, T wonld like to know, of that same group, roughly how many
crew leaders there are and how manv migrantsthey use.

Mr. Evrsworti. Will you define the term, “migrant,” as you mean it.
please?

Mrs. Corrins. I think von know what migrants are. T think we all do.

Mr. Ertsworra. All right.

Mrs. Corrrvs. Without objection, that information will appear in
the record at this noint.

[The material follows:]
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Mrs. Corrixs. My final question is this: It is my understanding that
the law, as it stands now, requires written disclosure of the contract, if
you want to call it that. Is that right?

Mr. EvisworrH. Conditions of employment—yes.

Mrs. CorLrins. OK. 2

On_characteristic of this industry, as I understand it, is that the
recruitment of workers is away from a site. Is that right? }

Mr. Evcsworrin. I would say that in the majority of cases that is
true. It may be that the crew leader will call an employer, and the
employer will talk to the crew leader long distance.

Mrs. Corrins. But usually it is away from the site?

Mr. EvisworrH, Yes.

Mrs. Corrins. My question, then, is: How would the migrant be pro-
tected against all misrepresentations of wages and working condi-
tions by a corporate recruiter if it were not for the written statement?
It would be impossible. Would he not be forced to try to prove an oral
contract sometime later, if that were the case?

Mr. ErLsworrh. As I said earlier, Madam Chairwoman, we have no
objection to written job conditions.

Mrs. Corrins. All right.

Mr. Erusworrn. There is nothing like a piece of paper to prove your
boint.

l Mrs. Covuins. If the law were changed as you would like to see it
changed, would there still be a required writfen disclosure?

Mr. Ertsworra. Not under the act as presently written—no—but T
think that could be something we could work ou.

Mrs. Corrins. Thank you.

I have no further questions at this time.

Did you have something you wanted to add, Mr. Shaw?

Mr. Suaw. If T may, Madam Chairwoman. I just want to put in
focus our primary thrust.

If we assume just for the moment that 99 percent of the abuses are
caused by crew leaders, whicl is the assumption that I think the hear-
ings went on in 1964 and 1974, and 1 percent by corporate, if that is cor-
rect, then with the limited manpower available, we can do far, far
more for the worker by concentrating the enforcement in the direction
of the thrust of the act, at the crew leaders who are responsible for
99 percent of the abuses. instead of wasting a lot of time on the 1 per-
cent. that, could conceivably occur elsewhere. In the whole mainstream
of America, this is the only act that T know of that requires employers
or users to register as a precondition to employment of workers.

If it is needed here, why is it not needed anywhere else? Obviously.
the answer is because the abuses have not been had enough to justify it.
If that delineation is going to be made based on where the prineipal
abuses occur and are likely to oceur, it should be made within as well
as without the act.

We urge this committee to seriously consider a rethrusting of the act
to direct the focus of it primarily at where the greater potential for
abuse lies and away from those areas where they do not lie by creating
incentives, Mrs, Collins, to cause employers and users to bring the
workers into the mainstream rather than go through the crew leader
route.
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Mrs. Coruins, Let me say this. This subcommittee is interested in
getting at the problem and hopefully offering some suggestions on how
the problem can be eased. We are not out to cause hardship to any of
the people who are parties to a migrant contract, the migrant work-
ers, or anyone else, We want to determine through our hearings the
best possible solutions to eliminate some of these abuses from whatever
the sources of those recommendations are going to be.

We hope, and we plan, to be fair and evenhanded. I am not sure
that this is going to be the only hearing we have on the subject. As a
matter of fact, I suspect this is going to be the beginning of a number
of hearings. But be assured that this subcommittee will deal with the
matter as it sees it.

Thank you very much.

We are running very short of time, and we do need to get to our
other witnesses, if yon please.

Mr. Erusworti. Fair enough.

Mrs. Coruins. Thank you.

[Mr. Ellsworth’s prepared statement follows:]
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I welcome the opportunity to appear at thia oversight hearing to discuss the
enforcement of cert-in farm labor laws and regulations by the U,.S. Department

of Labor,

I understand that the two matters of concern to this Subcommittee today are
enforcement of the Farm Labor Contractor Registration Act (FLCRA) and regula-

tions governing housing for migrant agricultural workers,

FARM LABOR CONTRACTOR REGISTRATION ACT
—_——— e N N I RALAON AT

The Parm Labor Contractor Registration Act came into existence in 1963. At
that time, it covered persons who transported ten or more agricultural workers
from one state to another. In 1974 the Act was amended (P.L. 93-518) to in-

clude within the definition of farm labor contractor "any person, who for a2 fee,

elther for himself or on behalf of another person, recruits, solicits, hires,

furnishes, or transports migrant workers (excludin.g members of his immediate

family) for agricultural employment, ™

The amended Act specifies that the term "farm labor contractor" shall not ine
clude, (among others):
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-
any nonprofit charitable organization, public or nonprofit private -

educational institution, or similar organization.

any farmer, processor; canner, ginner, packing shed operator, or
rurseryman who personally engages in any such activity for the purpose

of supplying migrant workers solely for his own operation;

any full-time or regular employee of any entity referred to in (1)
or (2) above who engages in such activity solely for his employer on

no more thanh: an incidental basis;

any person who engages in any such activity (A) solely within a
twenty-five mile intrastate radius of his permanent place of residence

and (B) for not more than thirteen weeks per year;

MIGRANT WORKER

First,perhaps, we ought to attempt to define the term "migrant worker."

The Farm Labor Contractor Registration Act defines "migrant worker® as

follows:

The term "migrant worker" means an individual whose primary em-
ployment is in agriculture, as defined in section 3(f) of the Fair
Labor Standards Act of 1938 (29 U.S.C. 203(f)), or who performs
agricultural labor, as defined in section 3121(g) of the Internal
Revenue Code of 1954 (26 U.S5.C. 3121(g)), on a seasonal or other

temporary basis,

The Field Operations Handbook of the Wage and Hour Division of the U,S.

Department of Labor interprets the FLCRA definition as follows:

"The term "migrant worker' as defined by Sec 3(g) of the Act includes

any individual whose primary employment is in agriculture, as defined
in Sec 3(f) of the FLSA or who performs agricultural labor, as defined




in Sec 3121(g) of the Internal Revenue Code, on a seasonal or other

temporary basis, In other words, any employee who is performing

agricultural work is a migrant worker for purposes of the FLCRA.

The U.S. Department of Agriculture defines a "migrant worker" as follows:

"Migrant workers include all persons who left their homes temporarily

overnight to do farmwork in a different county within the same state or

in a different State with the expection of eventually returning home,"
Apparently, the definition of "migrant worker" depends on the person or or-
ganization defining the term. On the one hand, the FLCRA definition includes
persons such as students who, living in the country, work in agriculture during
sumer vacation from school. The same definition classifies as a migrant
worker, the wives of U,S5. Air Force personnel at Plattsburgh Air Force Bace
who harvest apples while their children are in school on week days. If the
FICRA definition holds, then there were, according to the U.,S. Department of
Agriculture 2, 730,000 "migrant" farm workers in 1977. Based on the same USDA
study, however, there were only 191, 000 true migrant agricultural workers in

the hired work force in 1977.

Generally,speaking, agricultural employers have thought of migrant workers as
being workers who leave home, travel to seek employment, remain away from home
one or more nights, but return at season's end to their own homes. There are
exceptions = - workers who have no homes but these have been considered
migrants,
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The Department of Agriculture, in its publication entitled "The Hired Working
Force of 1977" (Agricultural Economic Report No: 437) shows, in Table 1, that
of a 1977 hired fam work force of 2, 730,000. The majority (72%) were whites,

11% were Hispanics and 17% were Blacks and others,

1,056,000 or 39%, worked in agriculture less than 25 days
667,000 or Z4%, worked in agriculture from 25 to T4 days
332,000 or 12%, worked in agriculture from 75 to 149 days
295,000 or 11%, worked in agriculture from 150 to 249 days
391,000 or 14%, worked in agriculture 250 or more days
Thus, 63% of the 1977 hired farm work force worked in agriculture less than 75

days during 1977, and 75% worked less than half a year.

These figures are shown here to give a perspective to the over-all agricultural
labor picture, It is probably safe to say that the 2,055,000 (75%8) who worked
lesa than 150 days were engaged in seasonal work while the 686,000 who worked

150 or more days had ye r-round jobs but did not choose to keep those jobs.

Of the total 1977 farm work force, the USDA study shows that only 191,000 were
migrants, In a 1973 study by the U.S. Department of Agriculture entitled
"Social and Economic Characteristics of Spanish Origin Hired Farmworkers in
1973" (Agricultural Economic Report No. 349) the racial breakdown of migrant

farm workers was 63% Anglo, 33% Spanish-Origin and 4% Blacks and others,

In the section 3(g) definition of "migrant worker" in FLCRA, there is a comma
toward the end of the definition and just before "on a seascnal or other tem—
porary basis."™ Relying on English classes of by-gone years, that comma would
mean that the words following it modify the entire sentence, The U,S. Depart—

ment of Labor has chosen, however, to have those words following the comma
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define only "or who performs agricultural labor, as defined in section 3121(g)
of the Internal Revenue Code of 1954 (26 U.S.C. 3121(g))". Thus, anyone "whose
primary employment is in agriculture; as defined in section 3(f) of the Fair

Labor Standards Act of 1937 (29 U.S.C. 203(f))"™ is considered a migrant worker
by the USDL. Thus, by the interpretation of the Act by the USDL, every fammer

and rancher in this country is a "migrant worker,"

The above interpretation of section 3(g) of FLCRA has resulted in many agri-
cultural employers suddenly realizing thot even though they employ workers for
year-'round jobs, those workers are"migrant workers"and their employers may be

subject to FLCRA.

Senate Report No. 93-1295 contains the following language on page 2: "Basically,
there are two types of farm laborers: the migrants who travel from state-to-
state along fairly established patterns and those who live permanently in the
agricultural area where they work." (Underlining added,) It appears to NCAE
that the original Act and the 1974 amendments were written to protect seasonal
farm workcrs, not year-round agricultural workers employed at the same job or

by the same employer all year,

Agricultural employers feel very strongly that the U.S. Department of Labor
should interpret section 3(g) of FLCRA as it is written. Apparently, Congress,
the Department of Labor and even farm worker organizations accept the term
"migrant worker" to mean those who leave home and those who work on a seasonal
or other temporary basis in agriculture if one reads the statements spoken

and written on behalf of "unprotected, uneducated, migratory farm workers,"
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There in one exception to the above definition of "migrant worker" - - the day-
haul worker. In some parts of the country crew leaders pick up, on a daily
basis, workers from an assembly point, transport them to agricultural jobs,

and then return them at the end of the day. The National Council of Agricule
tural Employers agrees with coverage, ', under FICRA, of the crew leader en-
gaged in a day-haul operation, who recruits and hires on a day-to-day basis,
workers who are paid at each day's end and who return to their regular place of
abode each night. The opportunities for abuse of such workers by such crew

leaders are potentially present and protection is justified.

EBERSONALLY

There has been much debate and several law suits over the meaning of the word

"personally” in section 3(b)(2) of FLCRA.

Roderick K. Shaw, Jr,, an attorney with the Tampa, Florida law firm of Allen,
Dell, Frank & Trinkle explained in detsil, in his written statement for hosrings
before the Subcommittee on Economic Opportunity of the House Committee on Ed-
ucation and Labor on February 22, 1978 how the word "personally" remained in the
bill enacted by Congress in December 1974, (See footnote 1, page 111 of the
henring record;) It is clear, from the legislative history described in that
footnote that:
1. The word "personally" in Section 3(b)(2) was used in the October 1, -
1974 Senate Committee version to distinguish the dircct hiring of
workers as employees of the farmer or processor from indirect hiring

through crew leaders.

The decision of a farmer or processor as to whether to incorporate has
no rational relationship to the potential abuses the Act is designed

to correct.
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J« A farmer or proceasor does not, by incorporating, therby become the

kind of middleman contractor Congress intended to regulate.

An article entitled "Surprise! You May Be A Farm Labor Contractor" written by

Joames Lenther, a staff attorney for the Vegetable Growers Association,

Glendale, Arizona appeared in The Agricultural Law Journal, Volume 1, Number 2.
In that article, Mr. Leathers wrote as follows:
"The growers' position is that the legislative history of the Act makes
it clear that it was the intent of Congress to regulate the middleman,
i.e., the independent farm labor contractor, and to protect both growers
and farm workers from this middleman, Section 3(b) of the Act defines
a farm labor contractor as any person who for a fee engages in any of
the following activities: recruiting, soliciting, hiring, furnishing
or transporting. The intent of Congress was to regulate and control the
farm labor contractor, i.e., the crew leader or middleman who recruits,
hires, or transports individuals on behalf of another who either cannot
afford to provide these services or does not have the equipment himself.
Also, interpretive regulations of the Secretary of Labor concerning the
Act state that it was intended to regulate the practices of all persons
functioning in the capacity of middlemen between the farmer, grower, ctc.,

and the migrant worker,

"The growers also contend that the legislative history of the wording of

83(b)(2) shows that the word "personally® within 83(b)(2) does not mean

that a corporate grower cannot claim the exemption, Prior to 1974, ﬁj(b)
(2) provided an exemption for any farmer who engages in farm labor contrace .
ting for the purpose of supplying migrant workers for hi8 own operation,

While the 1974 amendments to the Act added the term "personnlly;" there




is nothing in the legislative history of those amendments which explains

or interprets that word, The word may, however, have been inadvertently

left in the Act if the legislative history of the original Senate bill is

indicative of congressional purpose. Senate Committee Report No. 93-1206,
dated October 1, 1974, sets forth the Senate's version of the proposed
amendment to this portion of the Act, The proposed amendment divided the
§3(b)(2) exemption into two subparts, subpart A covering the situation
in which n farmer or processor hired the workers personally, and subpart
B covering the situation in which a fammer or grower hired indirectly
through a farm labor contractor. The proposed amendment provided as

followst

"The term farm labor contractor shall not include a farmer....{4) who
personally engages in any such activity for the purpose of supplying
migrant workers solely for his own operation; or (B) who indirectly
engagea in any such activity through an agent or by contract; where
he first determines that the person so engaged possesses a certifi-
cate from the Secretary that is in full force and effect at the time

he contracts with such person so engaged.'

"The purpose of subpart B was to make the exemption dependent on whether
the grower had complied with the requirements of S4(c) of the Act which
forbide the use of a contractor's services unless the contractor has com—
plied with the registration requirements of the Act. Senate Committee

Report No, 93-1206, provides in part:

'The farmer is also exempt from coverage if he recruits workers
indirectly through a contractor provided that he meets the re-
quirement of determining in advance that the contractor has complied

with the registration requirements of the Act.'




"The House of Representatives apparently considered subpart B to be in-
appropriate, or unnecssary, in light of 84(c), and adopted an amendment
designed to strike out the latter half of the Senate version, As the
Act now reads, only subpart A survived with the word "pere >nally" still
intact.. This may have been inadvertent since in the Senate version the
word "personally"™ was used to distinguish the hiring of workers through
middlemen from the hiring of workers by the grower. Once subpart B was
dropped the word does not have much significance. This conculsion is
further suggested by the fact that nowhere in the legislative history is
the meaning or intent of the word "personally" explained, It must also
be noted that the Act defines the word "person" to include a corporation,
thus a corporation must be able to act personally. The reason therefore
for the word "personally” in 83(b)(2) was either inadvertence on the part
of Congress or perhaps was meant to emphasize the fact that the grower
must engage in these activities sclely for his own operation and not for

the operation of somecne else,"

As presently written, with "personally" appearing in section 3(b)(2), probably
the largest point of contention arises over whether a corporation can act "por—
sonallys" FLCRA defines the term "person" to include, among others, a corpora-
tion (Section 3(a)). Under the law, as this writer understands it, an employcr,
be it an individual, partnership, association, joint stock company, trust or
corporation, is accountable for the actions of its employees. It seems totally
mconaisteﬁ to call a corporation a person and then say a corporation can not

act personally, and solely for its own operation,

Another point of contention is the U.S. Department of Labor enforcement pro-
cedure whereby its compliance officers maintain that an employer otherwise
exempt under 3(b)(2) must personally transport workers during their employment

or have the person who does transport workers, unless exempt under section
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3(b)(3) or 3(b)(4) register as a farm labor contractor. This has brought about
when coupled with the USDL's interpretation of 3(b)(3), the registration of per=
sons who are no more farm labor contractorss than are the members of this Sub-

committee,

The interpretation of the word "transports" contained in FLCRA by the U,S.
Department of Labor differs drastically from what NCAE believes wns the intent
of Congress. All references to transporting migrant workers contained in
committee reports and elsewhere give the clear impression that the act of
transporting such workers means the transportation of workers from one job site
to another - - from their homes to a farm or from famm to famm in a vehicle or
vehicles owned or controlled by a farm labor contractor. It does not seem
possible that it was the intent of Congress to cause the operator of a farm-
owned vehicle, operated by farm employees, to register those farm vehicles and
their operators and insure those vehicles with coverage equal to that of
interstate common carriers for transporting workers from field to field totally
within the farm boundaries. If such had been the intent, there would have been
some discussion, at least, about those farmers with workmen's compensation under

state law or on a voluntary basia,

USDL cogpliance officers have cited countless persons and their employers for
violation of the transportation provision of FLCRA. Two examples will sufficc
here,

1. The General Manager of a citrus cooperative in Texas was cited for
violating FLCRA's transportation provisions because one day he took
one of thirty-nine registered crew leaders working for that cooperative
in the Manager's private vehicle, half a mile down the road to show
the crew leader where he should work his crew the next day., He was

cited for not having registered as a "farm labor contractor," for

6B-643 0 - B0 - 3




30

unauthorized transporting and for not having the FLCRA-required insur

ance on his personal car,

In the sugar cane growing area of Florida, the land is very flat, It
is necessary to have rather large and deep drainage ditches, and it is
necessary to keep those ditches clear., Many growers use a samll drag-
line shovel. In one situation the operator of the shovel rides back
and forth daily in a pick-up truck or car driven by a second person,
The second person generally remains at the location where the shovel
is operating to serve as oiler, wiper, refueler and safety man. Thot
second man was cited by the USDL for failure to register as a fam
labor contractor under FLCRA because he was "transporting" the shovel

operator - -« a "migrant worker" by definition .,

NCAE understands that neither of the above situations resulted in money pennl-
ties, but considerable time had to be expended by employers to resolve a matter
that, under proper interpretation of the Act and compliance procedures would

never have occurred,

The complexities of conforming to FLCRA as interpreted by the USDL are almost
astronamical, The Act was signed into law on December 7, 1974. The USDL has
not yet published its revised 29 CFR Part 41 Interpretive Regul-tions. During
the nearly 5 years since the law was enacted, the only guidance has been
through citations and opinion letters, and the latter are written only when onc

writes to the USDL and asks for guidance regarding a specific situation,

On January 4, 1978, Charles Kelso, counsel for the Florida Fruit and Vegetable

Association, wrote to the USDL posing questions regarding FLCRA compliance, To

date, (nearly two years later) Mr. Kelso has not received a reply to his

questions, How can anyone give guidance to clients or members under such condi-

tions, Attached to this statement is a photocopy of Mr, Kelso's letter con~
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taining 21 questions, the answers to which have not been forthcoming for Mr,

Kelso.

NCAE appreciates that FLCRA is a complicated law. As interpreted by the USDL,
is even more complicated, NCAE suggests that the purpose for which the law

was enacted in 1963 and amended in 1974 would be much better served if the USDL
devoted its limited resocurces to obtaining compliance in those areas wherc
viclations having an adverse impact on migrant workers occur and ceased its
attempts to force every possible potential "farm labor contractor™ (as interpree

ted by USDL) to register.

Agricultural employers have testified at heerings conducted during the 94th and
95th Congress regarding the difficulties involved in the Department's inter-
pretation of "personally.," Employers are convinced that the inclusion of
"personally™ was inadvertent., We strongly urge that the word be deleted so that
employ:rs can go about their business and so that the Department of Labor can
go about the serious business of enforcing the Act as Congress intended it to

enforced,
INCIDENTAL BASIS

Section 3(b)(3) of FICRA states that the term "farm labor contractor" shall
not inelude -
"any full-time or regular employee of any entity referred to in (1) or (2)
above who engages in such activity solely for his employer on no morc than
an incidental basis," ("Such activity" means the recuiting, soliciting,
hiring, furnishing or transporting of migrant workers far‘as:riculuml

employment, )

The U,3, Department of Labor has, by its various interpretations and compliance

activities, virtually changed the word "incidental”™ to "accidental,” This,




it seems to agricultural employers, is totally inconsistent with the intunt of

Congress.

1.

Three examplea will suffice
Senate Report No. 93-1295 (93rd Congress, 2nd Session) has this to
to say about sect on 3(b)(3):
"While employment rclationshipe vary, it is the Committee's intent
that foremen and other bona fide employees will not have to register
as Farm Labor Contractors if it can be shown, for example, that theoy
are full-time and permanent employees of an employer who utilizoes a
limited portion of their time for activities as defined in section

3(b) of the Act."

During a debate on the floor of the Senate on October 16, 1974, the
following dialogue occurred:
"MR. NELSOM, Mr. President, the purpose of this provision is to pro=
vent farm labor contractors from avoiding registration by becoming the
employee of each and every grower for whom they recruit and hire mi-
grant workers, while at the same time providing an exemption under the
act for the regular employee of a grower whose duties may ineclude re—
eruiting and hiring solely for his employer. The intent is stated on
page 7 of the Senate report (S. Rept. No., 93-1206) on H.R. 13342 rcads
as follows:

In addition, there is a new exemption for his full-time or

regular employees if their recruitment activity constitutes

only an incidental duty of employment and is performed solely

for him,

"So I think that the committee report and this colloquy make it clear.

"R, CHILES, To qualify that a little, the fact that he, being a perma-

nent employee, has this aoctivity as onc of his responsibilities would not
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cause him to have to register, so long as he some basis of showing
that he was a permanent employee, had been, and had other duties.

Even though this duty might be considered to be an important aspeet of
his job responsibility by his employer, the employ:r might say, 'It

is your job to do this a portion of the year,! if he were a permancnt
employee and continued to have other duties, he would not be considcr-

ed to have to register,

"Mr, NELSON. The Senator is absolutely correct in the manner in
which he has stated it,"

On July 21, 1975, Congressman William D, Ford, then the Chairman of
the Subcommittee on Agricultural Labor of the Hou e Committee on
Education and Labor wrote the then Secretary of Labor John T, Dunlop
in part as follows:

"However, it has recently come to my attention that the Department
may be administering this law in a mamnner which is contrary to
Congressional intent. I have been informed that compliance officers
from the San Francisco Regional Office have on more than one occasion
informed full-time employee (such as foremen) of farmers in and a~
round San Joaquin County that they must register under the provisions
of the Act, It is my understanding that, although these employces
are engaged in transporting migrant workers from a meeting place in
town to their employer's farm, they do so only incidetally in con-—
Junction with many other duties which their job requires. According
to my interpretation of the Act, this was not the way Congress in-
tended it to be administered.

"As you know, section 3(b) of the Act, which defincs Farm Labor Con~

tractor, specifically excludes ®any farmer...who personally engages

in omch activities for the purpose of supplying migrant workers




for his own operation."

"Section 3(b)(3) excludes "any full-time or regular employees. . a
who engages in such aotivity solely for his employer on no more than

an incidental basis."

"In your interpretation of this section I would like to call your
attention to identical language which appears in both the House
Report (H.R. Rep. No. 1.93-1493, p. 7) and the Senate Report (S. Rep.

No, 93-1295, p. 7-8). This language provides:

In addition, the exemption in section 3(b)(3) of the Act

has been revised to apply to any full-time or regular employees
of any entity referred to in section 3(b)(1) or (2) if their
covered activity is performed on no more than an incidental
basis and is performed solely for such entity, While employment

relationships vary, it is the Committee's intent that foremen

and similar bona fide employee will not have to register as

Farm Labor Contractor if it can be shown, for example that they

are l-time and ent employees of an employer, who uti-

lizes a limited portion of their time for activities as defined

in section 3(b) of the Act (emphasis added).

"It would seem to me that the above cited language leaves little
doubt that the Congress did not intend the Act to be construed in a
manner that would require a foreman (or other employee) who is a re-
gular full-time employee of a farmer, and who, as part of his many
duties, drives from the farm into town and picks up and transports

workers to his employcr's farm (and returns them to town at the cnd
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of the day) to register under the provisions of this Act, However,
in light of the reports I have received, I wuld like to be apprised

of your currernt policy with respect to this exemption.

"I would also like to direct your attention to two further guestions
which have recently been brought to my attention - the interprutation
of the termm "for a fee"™ which appears in section 3(b), and the

interpretation of the word "personally" in section 3(b)(2).

"In light of the 3(b)(3) exemption which excludes "any full-time or
regular employee”, I would assume that the words "for a fee"™ would not
be construed to include any part of the salary of a full-time or re=
gular employee who, as part of his job, is required to transport
workers between & meeting place in the city and his employer's fam,

I would like to have your policy with respect to this lanpuapge
clarified, since it has been brought to my attention that some con=

fusion may exist in certain areas of the country.”

In spite of Congressman Ford's letter to Labor Secretary Dunlop, Warren D,
Landis, Deputy Administrator, Wage and Hour Division, USDL signed an August

26, 1977 Opinion Letter (WH = 431) which states, in part:

"A fieldman employed by a shed such as deseribed above who transports
farm lobor contractors to inspect a grove or field in connection with
the day-to-day work assignments must either be registered as a farm
labor econtractor with transportation authorized or be a holder of o
valid farm labor contractor employee ID card wroking for a registered
farm labor contractor who has transportation authorized, The truck
or vehicle used to transport the farmm labor contractor must be iden-

tified on the f-rm labor contractor registration card. The truck
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must be inspected and have adequate seating facilities for each person
being transported, Thus if the contractor is the only one transported,
appropriate seating would be required for the farm labor contractor an
the driver, (See item 17 of form WH~414) Each full-time or regular
employee who engages in farm labor contracting activities for a shed
which is subject to the registration requirements of the Act must
register either as a farmm labor contractor or be the holder of a wnlid

farm labor contractor employee indentification card.®

Purthermore, the Secretary of Labor has, by interpretation, succeeded in
emagculating the 3(b)(3) exemption. He has interpreted "full-time enployce®
to mean an employee who is hired for continuing year-round employment and who
works a full schedule of hours for his employer. He has interpreted "regular
employee™ to mean an employee whose employment is contemplated on a ycar-round
basis but who will work less than full-time for an employer. This all boils
down to the fact that nearly all the growers and processors in this country
will not, by definition, qualify for the 3(b)(3) exemption., NCAE finds it
very difficult, if not impossible, to believe thnt Congress did not realize
that agricultural production and food processing are seascnal. Oranges do not
grow yerr-round in Florida, Artichoke packing sheds do not operate year-round
in California, Food processors in Wisconsin and other states can not operate

when there are no agricultural products to procese,

Absent interpretation and enforcement of section 3(b)(3) based on the realitics
of agriculture, that section should also be amended so that it truly sets

forth the intent of Congress.




ENFORCEMENT

During hearings leading to the 1974 amendment of FLCRA; the U.S. Department of
Labor estimated that there were 6,000 crew leaders active in this country and
that the 1963 Act had produced registration of only 2,000. Through May 20,
1979, the FLCRA Public Registry showed a total of 12,834 farmm labor contractors
and farm labor contractor employees registered under the Act. GQuite obviously,
USDL has exceeded its fondest expectations. In that total, NCAE is convinced
are lmmdreds of persons forced to register by virtue of the exceedingly broad
interpretation of the Act's coverage and exceedingly narrow interpretation of

its examptions,

An analysis of the citations issued against all farm labor entractors is quite
revealing. From FY 1977 through the first half of FY 1979, of a total of
5,061 citations, only:

14 were for misreprusentation to work-rs

138 were for kmowingly hiring illegal workers

22 were for improper money paym.nts

9 were for improper charges for workers' purchases
63 were for housing and health standard violations
11 were for failure to abide by agreement with workers

3 were for discrimination against work rs execising their rights

These substantive violetion eitations where there were alleged abuses f

"migrant workers" total 260 or just 5.2% of the total citations issued,

Labor could better concentrate its resources on curbing - abuses by unserupulous
erew leaders as Congress intended instead of expending their manpower to force
corporate perasonnel directors, school bus drivers transporting loeal youths to

detassel corn, general managers driving crew leaders to vardous groves, foremen
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or other employees driving one or more workers frem field to field on the
same farm, owners and foremen of feed lots which employ only year 'round labor,
supervisory personnel of food processing plants, and other such persons to

register as farm labor contractors,

Apparently, 52 United States Senators agree with thia view,




FARM LABOR HOUSING

There are two types of farm labor hoysing; That furnished voluntarily to
migrant farm workers and that furnished in compliance with mandatory housing

requirements of certain Federal regulations.

Both types of housing are subject to inspection by state and local health
authorities. Both types are subject to inspection by the Occupational
Safety and Health Administration with two exceptions. Agricultural employers
who utilize the U. S. Employment Service must have housing that meets the
Service's standard. Agricultural employers who request certification for
the employment of temporary foreign workers must have housing that meets

the U. S. Employment Service standard.

STATE AND LOCAL INSPECTION

Thirty one (31) states and the Commonwealth of Puerto Rico have laws governing

agricultural labor housing. While there is a variation between states, many
have laws which very closely resemble the U. S, Employment Service regulation

or the housing requirements of OSHA.

OSHA

Under the Occupational Safety and Health Act, the Occupational Safety and
Health Administration, USDL, adopted, as a consensus standard, a voluntary
temporary labor housing standard promulgated by the American National
Standards Institute. The OSHA standard is contained in 29 CFR Part 1910.142.
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OSHA's authority to inspect agricultural labor housing is derived, by OSHA

from its responsibility for health and safety in the workplace. Many em-
ployers have argued that housing is not part of the workplace - - that the
workplace is the field, grove, orchard, ranch, packing shed or processing
plant, not the place where workers live while off duty. This view has met
with stiff resistance from OSHA, but in two recent decisions, a USDL Admin-
istrative Law Judge ruled that OSHA has no Jurisdiction and held that
housing furnished by an employer for the benefit of employees and in which
employees perform no labor is not a "workplace." In the cases in question
the judge concluded that housing was not a econdition of employment. because
workers were not compelled by economic realities or geographical location
to live in the housing. OSHA has, needless to say, appealed the Judge's
decision to the Review Commission.

There is a a degree of inconsistency when courts, the USDL, farm worker
organizations and other groups demand access to workers in employer-sup-
plied housing because such housing is held to be the workers® home and
workers should be free to invite in whomever they wish, and the USDL's
view that such housing is a part of the workplace and the employer's

responsibility.

Previous Congresses have, through Labor-HEW appropriations bills, pro-
hibited OSHA from jurisdiction over any agricultural workplace where an
employer employed ten or fewer workers atiany one time during the year.
The 96th Congress limited the prohibition to any workplace which employs
ten or fewer workers at any time during the year and which does not have a
labor camp. It is important to note, however, that OSHA can inspect agri-
cultural housing only when it is occupied.




U. S. EMPLOYMENT SERVICE

The U. 5. Employment Service (USES) has promulgated its housing standard,
20 CFR Part 620, Agricultural labor housing of employers utilizing the USES

must pass inspection prior to occupancy by workers.

DISCUSSION

One can readily surmise the first complaint of agricultural employers. dJust
before and during the busiest period of the year, an agricultural employer

is beset with housing compliance officers. It is not umusual to have a dif-

ferent inspector four days running (USES,county, state, then OSHA for instance).

Another problem has been that the USES and the OSHA standards vary to a small
degree. Housing might pass USES inspection, then OSHA would show up and raise
cain. About two years ago the USES published a rule which gave agricultural
employers notice that the USES standard had been cancelled and that within

12 months all housing would have to meet the OSHA standard. There was a great
outery of objection. In many instances remodeling good USES-standard housing
of concrete block construction to meet the OSHA standard would have cost more
than the cost of the original construction. A compromise was reached. Any
new housing built or any major remodeling of USES-standard housing after
dJanuary 1, 1979 would have to meet the OSHA standard, MNCAE concurred with

that corpromise.

The subject of agricultural labor housing is an explosive one. NCAE will not
deny that there is still some undesireable housing in this country. In its

newsletters, NCAE has urged its members to build good housing to meet or




exceed the OSHA standard. NCAE does not have statistics to prove it, but
it is safe to say that agricultural labor housing has come a long way in the
past ten to fifteen years. Employers are building concrete block housing
and they are using modern house trhilers to house those on whom they depend

for the harvest of their crops and other work.

There are those who would mandate that housing exceed the OSHA standard.
There are severe economic considerations involved, however. How much money
can an employer afford to spend per year for housing which will be occupied

for just a few weeks?

There are those who would demand that each employer provide family housing.
Many do, but in the larger sense, it is almost an impossibility, for there
is absolutely no way that an employer can build and maintain housing for
families when he has no idea how many families may arrive and how large

those families may be.

ENFORCEMENT

The Department of Labor must adopt a realistic approach to enforcement of

housing standards. MNCAE suggests the following:

1. Continue and expand the present program whereby an OSHA inspector will
ascertain, before conducting an inspection, whether the housing was
built to meet the USES or the OSHA standard and then inspect it

accordingly.
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Work out an arrangement with state and local authorities whereby one
inspector will perform an inspection for all levels of government.
This would conserve manpower and save employers valuable time when

they are in their busiest season.

Give an employer a chance. The state inspector in one large state
inspected labor housing at a large orchard just before the workers
arrived and gave it a clean bill of health. The morning after the
workers arrived an OSHA inspector arrived and found screening loose
in a door., Apparently a worker had indavertently pushed on the
screening instead of the frame when opening the door. This par-
ticular orchard had assigned one man full time to make daily rounds
of the housing, to fix what he could and report other damage to the
manager. The damaged screen had been reported to the carpenter
but he had not had time to fix it before the OSHA inspector arrived.
A citation was issued. Why not use a little reason? Why not check

back later and see if the door had been fixed as promised?
Keep in mind that even guests in high-priced hotels do damage to their
rooms. Instance after instance hae been reported to NCAE of rather

wholesale damage to labor housing which could not be repaired instantly.

Make prior-to-occupancy inspections at realistic times before workers

arrive. Requiring an employer to set up his housing 100% several

months before it is to be occupied so it can be inspected is totally
unrealistic. The employer, to avoid vandalism and loss will, after

the inspector has left, have to go through the exercise of removing
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light bulbs, matresses, beds and bedding. Then he will have to put

everything back just before workers arrive.

By working together, government at all levels, and particularly the Depart-
ment of labor and employers can continue the upward curve of present im-

provements in labor housing.




Mr. Xavier M. Vela, Administrator
United States Department of Labor
smplovment Standards Administration
flage and ilour Division

l4th & Constitution Avénue, H. W.
Washington, D. C,., 20210

Re: Farm Labor Contractor Registration Act
Dear Mr. Vela:

We, as representatives of virtuallv all the Florida
Sugar Cane Industry and of much of the Florida Fruit & Vege-
table Industry, appreciate the meeting we had in Washington on
Dacember 21, 1977, with Messrs. Landis, Cohen, Sugarman and
Van Zanen of the Wage-Hour Division, and Messrs. Myerson,
Padilla and Ms. Duryee of the Solicitor's Office. We had
a' frank discussion of the problems faced by our farmer clients
in interpreting and complying with the Farm Labor Contractor
Registration Act ("FLCRA"). We were somewhat disturbed when
these top officials charged with enforcement of the Act could
not give us clear-cut answers to the following gquestions which
their field investigators are now asserting and which carry
three-year jail penalties. We need specific answers to the
following questions and will appreciate your written response.
These cquestions arise from actual facts existlng at various
of our farmer clients' operations.

“1. (a) Is the term "migrant worker" used in FLCRA as
the persons to be protected limited in any way by where the
worker has "migrated" or traveled from? (b) Does FLCRA as '
amonded in 1974 apply to all persons performing the named
year-round services fcr "all agricultural employees” as defined
in the Fair Labor Standards Act, 29 U.S.C. § 203(f), even though
all persons involved are employees of a farmer, live year-round
on the farmer's farm, and work solely for that farmer?

2. (a) Is the term "migrant worker" as used in FLCRA
to describe the persons to ba nrotected bv the Act limited to
seasonal or temporary workers? (b) Does the nhrase "on a
seasonal or other temporary bhasis" in 7 U .S.C. § 2042 (g) modify
and limit the definition of agricultural emplovees in 29 U,S.C.
5 203(f), or do vou interpret said phrase to limit only the
definition in 26 U.S5.C. § 3121(g)?
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3. As a result of your answers to questions 1 and 2
above, do you conclude that FLCRA requires reqgistraticn for
all farmers' employees who reqularly perform the specified
activities with respect to all American farm workers?

4. (a) Does the exemption in 7 U.S5.C. § 2042(b).(5),
apply to persons who engage in covered activities solaly with
respect to West Indian sugar cane cutters who come into this
country under the "H-2 Progqram” and are employed pursuant to
Department of Labor certification and regulations at 20 C.F.R.
5 602.10, et seq., and pursuant to a contract with the British
West Indiea Central Labour Organisation, a government organiza-
tion of the several Island anvernments participating in this
program? (b) If the exemption in ¢ 2042 (b) (5) (B) does not apply
to persons performing covered activities with respect to such
H-2 workers, what does that exemption apply to?

/ 5. A bus driver emploved by a farmer devotes two hours
each day driving a busload of BWT cane cutters, referred to in
question 4 above, who are employed by the same farmer,-to and from
the field.' During the remainder of his work day this bus driver
is employed by the farmer to drive a tractor engaged in the harvest
operations on the farmer's farm or perform some other activity not
connected to farm labor contractor activities. The bus driver does
not transport any workers except H-2 workers. Must the bus driver
register as a farm labor contractor?

6. (a) A farmer has five tractor drivers who are employed
by him full-time year-round. The farmer owns a truck which is used
by these tractor drivers to travel to and from home each day. One
‘of the drivers drives the truck every day devoting abosut one hour
to such driving duties while transporting the other four tractor
drivers. Must this driver register as a farm labor contractor?

(b) If the five tractor drivers alternate the driving duties, must
all five register as farm labor contractors? (c) Mast the truck
be registered and insured under FLCRA?

7. (a) A crew of workers is sent to the fields to pick
up a load of tomato stakes to take them to another field ten
miles away. All three workers ride in the truck on a public high-
way transporting the stakes between the fields. All three
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then return to the yard to get their next assignment which is

to pick up a load ot crated vegetables at a field and take it

to a packing shed. BAgain, all three workers ride on the truck,
load and unload it. Such duties are a regular and continual
part of their employment by the farmer; they perform such duties
solely in connection with their employer's farming operations.
Must the driver of the truck register himself and the truck as

a farm labor contractor? (b) If all three empltyees alternate
the driving duties so that each one in fact drivers, transporting
the other two, on a regular and recurring basis as a part of his
-employment by the farmer, must all three register as farm labor
~contractors? g L . v d

: 8. Two mess hall workers employed by a farmer during
t+he five-month harvest period each year prepare the pickers'
mnoon meal and load it cnto a truck. Both workers get on the
‘4+ruck and drive five miles on the public road to the field where
a crew of harvesters is working. After delivering the food to
-the workers they return to the labor camp to complete their
work day as cooks, utility workers, janitors, etc., employed

by the farmer in the labor camp. The above driving duties
_dnvolve about cne hour's work each day. ‘Must the persons doing
+his driving register and must the truck be registered?

9. A driver of a tractor who is an employee of a
farmer pulls a harvesting machine on which other workers who
are employed by that farmer ride while harvesting the farmer's
crops. This driving and riding occurs totally within the farmer's
field. Must the driver of this tractor register as a farm labor
contractor?

10. A field foreman employed by a farmer'is furnished

.a pickup truck owned by the farmer which the foreman keeps in the
field. Several members of the harvest crew are considered re-
Tliable workers and have appropriate drivers' licenses. The
foreman occasionally assigns them driving duties to transport
-dinjured or sick workers to the hospital oxr to their homes, or

to0 return to the barn with another worker assistant to pick up
.tools or supplies, or to perform other similar ad hoc driving
assignments. These assignments are not performEE on any regular
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basis, but these workers have bean emploved for manv vears

and in the past have performed such driving duties approxi-
mately 20 times during each 20-week harvest season (although
not exactly once a week) and may be reasonably expected to
perform such ad hoc driving assignments during coming harvest
seasons. Must these workers reqister as farm labor contractors?
Must the foreman's truck which is us&d on such a basis to trans-
port employees of the farmer other than the foreman himself be
registered and insured under the Act?

An agricultural field foreman employed by a-

ely on his farm is furnished a truck in which
he transports only himself to and from work. He does not trans-
port any other employee of the farmer. He also drives on other
assignments to check the fields, pick up supplies, ete, Must
this foreman register because he is an agricultural emplaoyee
and transports himself? ;

12, A field foreman employed full-time year-round
by the farmer hires workers who come individually to the field
seeking employment as pickers. These hiring activities involve
about 15 minutes each morning. .The foreman is paid a salary
by the farmer; his primary duties are supervising and coordina-
ting the work. All the workers hiréd become the employees of
the farmer. Neither the foreman nor any other employee of the
farmer does any recruiting, soliciting, or transporting of
agricultural workérs. Must this foreman register as a farm
labor contractor?

13. A farmer is in his field and sees that there are
too few harvest workers. He tells his foreman, who is his
full-time year-round employee, "Tell the workers to put out
the word that we are hiring more pickers.” The foreman, pur-
suant to this instruction, tells the workers, "We need more
pickers. Tell your friends we are hiring pickers to join khis
crew." The pickers pursuant to this instruction do.advise
their relatives, friends, neighbors of the employment oppor-~
tunity. 2§ a result of such advice, some of these persons
do come to the farmer's employment office the next day and
hire on as picker-employees of the farmer. This is a reqular
and recurring process throughout the year. (a) Must the farmer
register? (b) Must the foreman register? (c) Must the pickers
who solicited and recruited register?
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14. (a) A farmer maintains a personnel office to
recruit and hire agricultural workers solely for his farm-
ing overation. The manager of the nersonnel devartment
does not personally talk to the agricultural employees during
the recruiting and hiring process but he dces personally
organize, plan, and direct his subordinates who go out to
the surrounding counties to recruit emnlovees for the
farmer's farming operation. The manager does write and
sign ErployWﬂnt Service job orders and does nlace newspaper
and radfo help wanted ads. Must this manager reglster as a
farm labor contractor? 1Is indirect involvement with recruit-
ing and transporting treated the same as direct involvement
with covered activities?

(b) Jones is a full-time yvear-round employee
of the farmer in the personnel department whose primary duty
is to work at the hiring window at which agricultural employ-
eas are hired solely for the farmer's operations, Jones
explains the various jobs available, accepts applications,
reviews them and hires workers, subject to the field foreman's
final approval when they arrive at his field. For many vears
all of the workers hired by this farmer have resided within
the county. The hiring process goes on vear—round Must
Jones registar as a farm labor contractor?

X (e) A bus pulls up in the personnel office
parking lot and forty workers get off the hus. PEach worker
individually applies for employment at Jones' hiring window.
Jones gives .them individual applications, hires some and
rejects others, and the bus drives away with those who were
rejected. Jones is told at the end of the day that the same
bus came back to the field and picked up those workers who
were hired by him and took them away. The farmer's personnel
department had run "help wanted" ads in the newspaper and
radio but had not asked any person to bring crews to it, had
not offered to pay nor paid any person any fee for bringing
the workers to its hiring window, and did not arrange for or
pay for any trnnsportation for these workers. Does Jones or
any other employee of this farmer have a duty to 1nquire who
owns the bus, where the workers came from, whether they have
agreed to pay anyone else a fee, whether the bus is insured,
whether anyone connected with the bus or groun of workers has
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reqistered as a farm labor contractor? If so, what is the
basis and extent of this obligation?

15. DAssume the same facts as in question 17 (e)
above except that Jones recognizes the bus to be that of
Smith, a well-known crew leader in the countv who runs a
day haul operation and charges his crew a head tax and trans-
portation fee. Nevertheless, no employee of this farm has
asked Smith to bring workers to this farm. The workers that
Smith brought in were individually hired or rejected on the
same basis as all other walk-in employment applicants. Those
hired became employees of the farmer, who paid directly to
them the sane wages as were paid to other individual wqrkers.
o one, manager. or personnel agent; employed bv the farmetr had
any dealings whatsoever with Smith or paid anything to him.
Does Jones or any other employee of the farmer have an obliga-
tion to inquire into Smith's dealings with the people that he
brought in on the bus or whether Smith is currently registered
as a farm lubor contractor? If so, what is the basis and
extent of such obligation? '

16. Assume the same facts as in guestion 15 above,
but in this case Smith applied to Jones for a job as a tractor
driver and was hired as a tractor driver at the same wages paid
to all other tractor drivers and without any conditions on
Smith's employment as to whether or not he brought in or pro-
vided any transportation to any other workers. Does Jones or
any other enployee of the farmer have a duty to demand to see
Smith's farm labor contractor registration papers, bus insur-*
ance, etc.? R -

“17. (&) A farmer sends a truck to the county seat each
day during the four-month harvest season to pick up a few work-
ers from "the ramp,” a well-known gathering place sponsored by
the State Employment Service where workers core to sell indivi-
dually their services for the day to various farmers' repre-
sentatives vho appear. At the end of the work day the farmer's
truck takes the workers back to the ramp where they get in their
cars to go home. Must the driver of this truck be registered
as a farm labor contractor? Must the truck used for this purpose
be registered and insured pmrsuant to tha Farm Labor Contractor
Raegistration Act? ¥ .
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(b) Florida Workmen's Compensation law now
applies to agricultural workers, giving them the same pro-
tection as is available to industrial workers in the state,
These workers are covered by workmen's compensation insurance
from the time they get in the truck at the ramp until the time
thev get out of the truck that evening at the ramp, even though
their compensable working time would be less. Florida Work-
men's Compensation law also states that it will be the exclusive
source of relief for injuries during the course of employment.
Fla, Stat. § 440.11(1). Assume this state law would preclude
any tort claim against the farmer or his liability insurance
carrier hv any agricultural or other employees on the bus.
Where all the passengers on the bus are employees subject
to workmen's compensation coverage and no one can collact on
the insurance that might be required on that bus by FLCRA,
is it necessary to maintain such insurance? If so, why?

18, = Four agricultural workers arrange to come to

work each day in one-of the worker's car with each of the

three passengers paying, $2.00 per day for the ride, clearly

in excess of a pro rata share of the cost of operating the

car. The car owners had nothing to do with sollciting, re-
cruiting or hiring his three passengers as employees of the
farmer; the farmer and his agents had nothing to do with this
transportation arrangement. All four are employed as agricul-
tural tractor drivers at the same wage rate by the farmer. 4
(a) Must the car owner-driver register as a farm labor con- ”
tractor? (b) Must the famer require the car ovmer-driver to
show farm, labor contractor registration and insurance papers

if the farmer receives information about this payment arrange-
ment? (c) Does the farmer have a duty to inquire whether there
is such a payment arrangement when he sees four workers regulnrly
arrive and leave in one of the worker's automobile?

19.™~ The qmployer recruits agricultural workers through

interstate United States Employment Service job orders. Pur-
suant to agreement with the Devartment of Labor, the employer
will advance a prepaid bus ticket to workers who will come to
. Florida to cut sugar cane. Four workers arrive at the Hash-
ville, Tennessee Pmployment Service office and say they will
cut sugar cane. The Employment Service representative, pur-
suant to the job order, calls the farmer's nersonnel office to
obtain the prepaid bus tickets but also mentions that one of the
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workers has a car and all four of the workers desire to
come to Florida in that car. The Employment Service officer
asks whether the farmer will agree to pay the car owner the
equivalent of four bus tickets to cover his car expense, pay-
able when the workers arrive at +he farm in Florida, (a) If
the farmer's personnel representative agrees to this proposal,
does the farmer-emplover thereby assume any obligation under
FLCRA? (b) Does the farmer's personnel representative assume
any additional obligation as-.-a result of this transaction?
(c) Does the car owner-driver have an obligation under FLCRA
as a result of this single isolated transaction? (d) Does the
farmer or his personal representativae escape an obligation
under FLCRA to have the driver and the vehicle registered and
properly insured if the personnel representative responds to
the Employment Service inquiry, "Tell the workers we will pre-
pay bus transportation but we will not pay for any other kind
of transportation,” but he knows they are driving the car
to Florida to accept the jobs in reliance on the ES job order?

20. Section 3(b) (3) of the Act, 7 U.S.C. § 2042 (b) (3),
exempts any full-time or regular employee of a farmer who per-
forms covered activities for that farmer "on no more than an
incidental basis." (a) What does "incidental” mean? (b) If
an employee of a farmer performs such covered activities once
every day for ten minutes, is that "incidental?" {c) If he
performs covered activities as part of his employment every
week for 20 minutes, is that incidental? (d) If he performs
coverad activities five times at randon times spaced throughout
a five-month harvest season for one hour each time and it is
clear that his duties will require him to perform such covered
activities to this extent, is this incidental?

We hope you can give us spacific guidelines in response
to this question. It is no help to respopd "it depends on the
facts and circumstances of each casa," It is no help to state
that "if the farm labor contracting activities are one of the
major or principal functions of the individual's job" thay are
not incidental. It is of little help to tell a farmar that
"those full-time or regqular employees who utilize only a limited
portion of their time for farm labor contracting activities"
need not register. Farmers nmust have some spaclfic guidelines
before they can be held to a statutorv dutv backed by a threat
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of three years in prison for failure'to register, Via hope you
will not duck this question.

21, We understand that the Wage-Hour Division in
enforcing FLCRA asserts that if farm labor contractor duties .
are a "ragular and recurring" duty of any employee of any
farmer, even though they may take only five minutes time each
day or week, such duties are "more than incidental," (a) Is
this a correct statement of the Wage-Hour Division's enforce=-
ment policy? (b) If so, how do vou reconcile that interpra=-
tation with the intent of Congress published in the SenAte
Peport No. 93-1295, Calendar No, 1228 at page 7. (quoted in part
on page 2 of your October 3, 1977 Opinion Letter) stating "that
foremen and similar bona fide employees will not have to register
as farm labor contractors” if it can be shown, for axample, that
they are full-time and permanent employvees of an employer "who
utilize a limited portion of their time for activities as de~
fihed in § 3(b), of the Act?" (c) Is the test of "incidental"
whether the activity 1s "reqular or recurring” or is the test
what percentage of the person's work time is devoted to such
activities? If the test is a percentage of time, what per-
centage? Cannot stated percentages be used as are used in
Wage-Hour exemptions?
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Mrs. CoLLins. Our next witness is going to be Mr. John Ebbott, the
director of litigation for the Migrant Legal Action Program, Inc.,
Washington, D.C.

Mr. Ebbott, would you tell us who is accompanying you, please?

STATEMENT OF JOHN EBBOTT, DIRECTOR OF LITIGATION,
MIGRANT LEGAL ACTION PROGRAM, INC., WASHINGTON, D.C.;
ACCOMPANIED BY GEORGE E. CARR, CHIEF ATTORNEY,
LEGAL AID BUREAU, INC., SALISBURY, MD.; AND ART READ,
CAMDEN REGIONAL LEGAL SERVICES, INC., CAMDEN, N.J.

Mr. Essorr. Yes, Madam C ‘hairwoman,
am accompanied by attorney George Carr from the Legal Aid
Bureau in Maryland and attorney Arthur Read from the Camden
Regional Legal Services in New Jersey.

Mrs. Covrins. Thank you.

May we ask the same thing of you, please? We would like you to
submit your testimony in its entirety in the record, and would like
you to please summarize it because we do have other witnesses, and our
time is shorter than we would like to have it.

Mr. Esporr. T would be happy to do that, Madam Chairwoman.

Mrs. CoLrins. Without objection, it will be included in the record.

Mr. Essorr. We appreciate the opportunity extended us to testify
before you this morning. Mr. Carr represents migrant farmworkers
in_the States of Maryland and Delaware; and Mr. Read represents
migrant farmworkers in the State of New Jersey. I work with the
Migrants Legal Action Program which is a national support center for
attorneys and paralegals, such as Mr. Carr and Mr. Read around the
country.

In the course of our work, we have accumulated a certain body of
experience which we would like to share this morning.

To begin, I think the analysis offered by Congressman Maguire and
Mr. Shaw is correct, although T do not know where Mr. Shaw got
his percentages. T think the analysis is correct. We ought to look, when
we discuss these proposals, at what is actually going on in the field :
What are the abuses?

The abuses that the Farm Labor Contractor Registration Act was
initially intended to cover continue. to a great extent, today. There has

n minor improvement, but the abuses are still going on. What hap-
pens to migrant farmworkers is generally that they are misled when
they are recruited as to what the wages and working conditions will be.
They are not given disclosure. They are often transported to the work-
site or at the worksite in uninsured and unsafe vehicles,

When they cet to the worksite, they find that the housing is terrible :
Filthy and disgusting conditions, They find that they are not being:
paid as much as they thought they were going to be paid. They find
that not nearly as much work is available as was told them when they
were recruited—maybe they were recruited about 1.000 miles away
from the worksite.

They find that when they do get work. their first pavecheck may be
about $5 becanse of the huge deductions that have been taken out, de-
ductions for which they have been given no record.

Probably one of the maior points that we have to make today is to
dispute the one percent /99 percent figure offered by Mr. Shaw. We
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think that the abuse by corporate agribusiness is much more wide-
spread than 1 percent. 2

Mrs. CoLrins. What percent do you think it is?

Mr. Epsorr. A conservative estimate of mine—and it is an esti-
mate—would be around 50 percent. What we have done is to document
» number of these instances. We do not just have one or two; we have
a number of instances; and I request that you direct your attention
to exhibit A where we have compiled some of thees.

In addition, I have more exhibits that I would like to offer involving
agribusiness corporations in Florida and Illinois, among others.

Also, an additional factor that has not been raised is that the tra-
ditional middleman or transient crew leader is often hired by corpo-
rate agribusiness to do its recruiting, and some of the worst of these
traditional crew leaders have been used by agribusiness to do their
recruiting for them.

'{‘heru have been instances of peonage, in fact, that still continue
today.

Mr. Magumre. Excuse me. Could I just interrupt to ask, if that were
the description of the relationship between the contractor and the
hiring entity, would they be excluded from the law if the word “per-
sonally” were to be taken out?

Mr. Essorr. Yes; they would be excluded from the law if the word
“personally” were to be taken out, and they would especially be ex-
cluded from the law if the phrase “on more than an incidental basis”
wag taken out.

Mr. Macuire. Thank you.

Mr. Burrer. Pursning that, what would you recommend under those
circumstances, in terms of legal redress to the abused employee?

Mr. Esgorr. I would recommmend the statute as it is now. It is a very
effective

Mr. Burrer. No: no. If the change which was the basis of the gen-
tleman’s inquiry were out of the law—and you have cited several in-
stances of abuse—and you were the lawyer for the employee—that is
what you are—what redress would he have?

Mr. Essorr. That is the difficulty. He would have very little.

Mr. BurLer. If a man beats you up, you do not have any redress?

Mr. Essorr. Not very much, and Mr. Read will get into the effort
it takes to get redress.

Mr. Burrer. Well, do we have eriminal laws? I will ask the gentle-
man if it is against the law to beat anybody up in New Jersey.

Mr. Macuine. I believe that it is, but T am not sure if that——

Mr. Burier. I know it is the practice, but I am asking if there
isalaw.

Mr. Magume. T am not sure that necessarily resolves all of the
issues before us.

Mr. Eesorr. The law is there, Congressman, but whether it is an
effective remedy is quite another matter.

Mr. BurLer. You are a lawyer, and maybe you are not meeting
your responsibilities if you do not go after them.

Mr. Epeorr. I am familiar with the way the legal system operates
also, especially in a rural county. When I practiced on behalf of
farmworkers in Wisconsin, two State migrant inspectors were beaten
up by a couple of growers; criminal charges were brought, and they
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were acquitted. So, oftentimes there is a difference between the exist-
ence of a State criminal law on the books and effective conviction
in the courts,

An additional aspect we would like to point out is that corporate
abuse affects many more farmworkers than does abuse by the so-
called “traditional” crewleader. A “traditional” crewleader may bring
10, 20, or 30 people up; some people have larger crews than that. But
corporations, being generally huge entities—multimillion-dollar en-
terprises—hire many, many more workers than individuals. So, an
abuse which they perpetrate is going to affect many more persons that
the statute was designed to protect.

Agribusiness has also claimed that they are being overregulated
because of the statute—they are being overregulated by the Depart-
ment of Labor. That is absolutely not true. The Department of Labor
has been given this past fiscal year 58 work-years of enforcement time,
which is quite a small amount to police the whole nation for FLCRA
abuses. I do not think agribusiness can legitimately claim to be over-
regulated given that.

In addition to that, the Department of Labor’s use of that 58
work-year amount is only 31.9 work-years, so they are not even using
the total amount available to them.

Just a word about this tractor incident. Tt is possible that there
are some errors of judgment by compliance officers: we will not
dispute that; but the point that is overlooked in that example is that
if three people are riding on the back of a tractor, one, it is danger-
ous; it is not a legitimate practice. Any farmer knows—and I have
been one— that that is a dangerous practice. Whether that comes
under the Farm Labor Contractor Registration Act or not is an-
other matter, and maybe the compliance officer committed an error
of judgment. But T do not think that warrants exempting agribusi-
ness from the statute altogether.

Mr. Burrer. What is your opinion about that particular situation ?
Do you think it was the intention of the act to direct itself to how
many people ride on a tractor?

Mr. Eeporr. T do not think that was the primary intention of the
act. In that situation, if it was within the 25-mile radius and oe-
curred less than 30 weeks of the vear, it is exempt from the act, and
maybe the compliance officer made a mistake. But T stress that that
is one example. Anyone can come up with one horror story: it is a
different matter to show a pattern and practice.

The Department of Labor overall—and our written testimony goes
into this—has failed to enforce the statute. There have been some
recent areas of improvement and some recent attempts by the De-
partment to better enforce the statute, but overall there has been a
failure to enforce.

The answer to the current abuses being visited upon farmworkers
by agribusiness as well as by individual erewleaders is much motre
effective enforcement by the Department of Labor, and the legal rem-
edies in the statute that we as lawyers. and farmworkers themselves,
can use under the statute. The answer is not to exempt agribusiness
and to exempt the “regular” employees of agribusiness from any cov-
erage whatsoever under the statute.
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As was mentioned earlier, there is now an attempt being made by
agribusiness to do just that in the Senate. Until this morning’s Post
article and until tLis hearing, that attempt was being kept pretty
quiet. The idea, as we understand it, is to work toward a mi(l)night
rider—a nongermane rider—to an agricultural piece of legislation
that is going to come out of the Senate Agriculture Committee and
go to conference with the House Agriculture Committee, both com-
;n%)ttees being more sympathetic to agribusiness than they are to farm
abor.

Agribusiness and their crewleaders are afraid to let these amend-
ments see the light of day because they have something to hide. What
they have to hide is their current and future recruiting abuses and
their intention to continue those.

Thank you very much.

Mrs. Coruins. Mr. Carr?

Mr. Carr. Thank you, Madam Chairwoman.

As Mr. Ebbott mentioned, T practice law in Salisbury, Md., and I
represent migrant farmworkers in both Maryland and Delaware.

I would like to join with Mr., Ebbott in thanking the subcommit-
tee for affording us this opportunity to appear before it. This is the
first time I have ever testified before a congressional committee. Un-
like Mr. Shaw, our clients do not seem to enjoy the same access to
the legislative processes as his clients,

Madam Chairwoman, I believe the record of the Department of
Labor’s enforcement activities under the Farm Labor Contractor
Registration Act could lead only the most cynical person to conclude
the FLCRA is a law that has gone wild. As Mr. Ebbott mentioned,
the Department has only used 31.9 man-years of its FLCRA time
instead of the promised 58. The results obtained from these 31.9 man-
years of effort have been much less than impressive.

Nationwide, the Department of Labor, during its past fiscal year,
encountered only 25 instances of misrepresentation by farm labor con-
tractors to farmworkers. The Department only encountered 24 in-
stances of farm labor contractors failing to abide by the terms of
employment contracts.

I would like to extend an invitation to the members of the commit-
tee to come with me to my service area on the Delmarva Peninsula dur-
ing the height of the next growing season. I am relatively certain we
could find more than 25 circumstances of misrepresentation in a very
short period of time.

The Baltimore area office of the Wage and Hour Administration
which is responsible for administering FLCRA in my service area
encountered no instances of worker misrepresentation during its past
fiscal year.

Members of the committee, in June of this year I reported that crew-
leader Marcus Portalatin was working in Delaware. Mr. Read will go
on to describe to you what happened as a result of Mr. Portalatin’s
activities on the peninsula this year. It is absolutely incredible that
the Department of Labor could have made any good faith investiga-
tion into that situation and come up with the conclusion that there was
no misrepresentation to the members of that crew.

The Department of Labor reports that it found 158 housing viola-
tions in 706 inspections of labor camps during its past fiscal year. In
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other words, the Department contends that it found housing violations
in less than 23 percent of its housing inspections. The Baltimore area
office found 17 violations, it says, in 41 inspections.

Again, T would like to invite vou to come to the peninsula. T think
we can find more than 17 violations in a very short period of time.

Mrs. Corrins. We appreciate the invitation. T have » feeling that the
subcommittee will be accepting such an invitation, Thank you,

Mr. Carr. I appreciate that.

Madam Chairwoman, with your leave, T would like to show the mem-
bers of the subcommittee some pictures of the largest labor camp in
my service area in order that you might get a sense of what it means
when the Department fails to adeanately enforce the law.

Mrs. Corrins. Do you have the pictures here

Mr. Carr. Yes; I do.

[Pictures shown, ]

Mrs. Corrins. Is this the Westover camp? Has it been cited for
housing violations?

Mr. Cagr. Yes. The Westover camp houses approximately 750 mi-
grant farmworkers, and it is Jocated about 150 miles from this build-
ing. As a matter of fact, the operators of that labor camp facility, the
Somerset Growers, Inc., have been cited by the Maryland Occupational
Safety and Health Administration. T believe for the first time, and
have been requested to pay a fine of $1.200.

Madam Chairwoman, from my own personal knowledge and my
own contacts within the farmworker community, I know that this
labor camp has been subject, to these conditions for much longer than
3 years. The reliable people in my service area advise me that the con-
ditions in this labor facility at this time are now worse than they were
D years ago.

Mrs. Corrins. When were these pictures taken ?

Mr. Carr. These pictures were taken in August of 1979,

At the request of the Legal Aid Bureau. an expert who is familiar
with the problems of institutional living toured the Westover facility.
The expert related to me at the conclusion of his tour that this was
one of the worst residential facilities he had ever seen. T regarded this
as somewhat of a shocking statement because this individual had testi-
fied in a large number of prisoners’ rights cases regarding jail condi-
tions. But on further reflection, T began to think that this statement
was not that shockine after all.

Originally, the Westover labor camp or most of the buildings in the
Westover labor camp were used as barracks for the Civilian Conserva-
tion Corps. Tn World War II, those buildings were used to house
prisoners of war. Now they house migrant workers.

The lists of crewleaders who have been acting in the Westover
facility for the past several years, compiled by migrant service agen-
cies, show that the majoritv of the crewleaders which were working
in the Westover labor facility were never authorized to house hv the
Department of Labor, as required by Federal law. A check with the
public registry compiled by the Department of Labor suggests that no
sanctions have ever been applied to crewleaders operating in the West-
over facility without obtaining housing authorization. A check with
the public registry shows that the Somerset Growers, Ine.. is not regis-
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tered as a farm labor contractor and has never been cited under the
terms of FLCRA.

Madam Chairwoman, from my own knowledge, during this past
year there was one crew leader operating in Westover who did not even
have a certificate of registration. This erew leader remained undetected
by the Department of Labor’s compliance officers throughout the
entire growing season.

Mrs. Corrins. Mr. Carr, let me say that you are showing a pattern of
this kind of thing, and I am glad that you are pointing it out.

I wonder if we could turn to Mr. Read at this time and get his sum-
mary so that we can begin asking some questions,

Mr. Carr. I will be glad to yield to Mr. Read.

Mrs. Corrins. Thank you.

Mr. Read?

Mr. Reap. Madam Chairwoman, I am very happy these hearings are
being held today, and I would like to express my personal thanks to
Congressman Maguire as well because I am aware that his initial call
for these hearings followed the attack on me by a farm labor contrac-
tor in New Jersey in which I was nearly killed.

I am, relatively speaking in terms of the people with whom I am
testifying here today, a novice in terms of the rights of migrant farm-
workers. My own background is in having been a union attorney for a
law firm in New York for several years, and I have only begun farm-
workers’ work since last May.

In that time, however, I must say that I have come to realize that, in
fact, the conditions of migrant farmworkers are still amongst the
worst of any workers in this country.

When we hear from the grower interests, particularly the corporate
grower interests, of overregulation and farmworkers having many
other sources of rights, it is hard for me to believe that those statements
are put forward with a straight face at all. In fact, the Farm Labor
Contractor Registration Act is virtually the only law which gives sub-
stantive protections to farmworkers and which gives them a right of
action to enforce those rights.

I might add that it took me approximately a week to learn all the
laws that govern migrant farmworkers, basically, backwards and for-
wards: The Fair Labor Standards Act, the Farm Labor Contractor
Registration Act, and to some extent the Wagner-Peyser Act, and
OSHA. Other than these laws, there is basically no law governing
migrant farmworkers. In most States, there are no protections for the
rights of agricultural workers to organize.

Madam Chairwoman, when we look at the statistics of the growers on
failure to enforce FLLCRA, we agree that the U.S. Department of La-
bor has failed to enforce FLCRA. We do not agree, however, that that
means that there are no abuses.

When we look at statistics that talk about technical violations, we
agree that the U.S. Department of Labor generally finds only techni-
cal violations. Where we disagree is that we feel that that is due to im-
properly trained, improperly staffed U.S. Department of Labor offices
in which individuals are not trained to look for the serious violations.

In particular, in relation to Mr. Marcos Portalatin, Mr. Portalatin
is a 44-year-old 300-pound labor contractor. For 20 years he has oper-
ated in the South Jersey area. As detailed in my statement, amongst
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other things, he attacked a paralegal from my office 5 years ago; he
attacked a State assemblyman from New Jersey 5 years ago; he was
tried on slavery charges'5 years ago. On all of those charges except
one, he was acquitted, which speaks to the effectiveness of criminal law.
In the one case. he was given a $25 fine for drawing a knife on someone
from my office and chasing them off the farm.

Mr. Burrer. Perhaps I might make an inquiry here. Of course, I do
not know a thing about this, except for your testimony, but the first
presentation is that he attacked a paralegal from the Camden regional
office with a knife when the paralegal came to the farm where he was
crewleader to speak to workers there.

Does the Legal Services Corporation 2o on to the farms and try to
do this presentation—or whatever you do? Do you do that on the
man’s property itself?

Mr. Reap. Mr. Butler, I do not want to get into what T consider to
be a peripheral point in this hearing, however, the Supreme Court of
the State of New Jersey in a case involving the Camden Re-
gional Legal Services, a case called State v. Shack, held that there is
a right for migrant workers to have representatives from agencies
such as Legal Services and such as a social services agency come into
migrant labor camps in order to speak to individuals there, That is a
well-established right in New Jersey which was established before
1974. T believe the case dates back to approximately 1971.

New Jersey is one of the few States, I would note, where such a
right of access has been recognized by the courts and is at this point,
as a matter of law, unquestioned.

Perhaps I could go on to the principal areas involved here.

This year, we learned that Mr. Portalatin was operating in Dela-
ware, and we subsequently learned that he was coming back into New
Jersey. At this time, his operation was as an apparent regular em-
ployee of a corporation, someone who would. under the amendments
that are being proposed, be exempt altogether from the provisions
of the act. He worked for a corporation called Leonard Farms Corp.,
a Delaware corporation which had its principal headquarters in New
Jersey and which had rented approximately 10 fields in Delaware for
asparagus operations.

Mr. Portalatin was apparently asked to recruit 30 to 40 workers,
who were all, I will note, illegally recruited in Puerto Rico from laws
which require recruiting to go through the Puerto Rico Department
of Labor.

Mr. Portalatin, according to our clients—and we now represent ap-
proximately 24 of his former workers—made promises to the workers
that they would clear from $180 to $200 a week. that they would have
excellent living conditions. they would have 6 months of steady em-
ployment, that they would have a day off a week. These representa-
tions, T would note, were virtually uniformly made to workers who
were in their teens, who did not speak English, who had never before
worked on the U.S. mainland.

These workers came to the United States, and they found very dif-
ferent living conditions and very different working conditions. They
were worked up to 80 or 90 hours a week 7 davs a week from 5 in the
morning to as long as 5 p.m.. with a 3-minute break at about 10 in the
morning and a 5- to 10-minute break at about noon for food. Other
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than that, these workers worked nonstop. They were not allowed to
leave the camp. The only time they were allowed to leave the cam
was when they went to a coin laundry where Mr. Portalatin woul
patrol to make sure they did not leave.

These workers were paid at the end of their first week of emp]og-
ment—many of them—as little as a penny after deductions were made
by Mr. Portalatin.

I have noted, in relation to the proposal by the growers, that pay-
ment by check does not solve this problem. Back in New Jersey, these
same workers were paid by check by the farmer. However, Mr.
Portalatin would not give the checks to the workers until they signed
them over to him, he cashed them, and took the deductions out of
those checks. That I can testify to personally because at the time
when I was in Mr. Portalatin’s kitchen to pick up paychecks, that
was exactly what he wanted me to do. Out of a $58.50 check for one
worker. he wanted me to sign the check on behalf of the worker,
return $57 to him, and he would give the worker $1.50. This is how
checks will work. Checks are not a solution.

In relation to the comments of Mr. Carr on the U.S. Department
of Labor and Mr. Portalatin, we discovered that the U.S. Depart-
ment of Labor found out about Mr. Portalatin’s operations before
we did—in May 1979—that they went into the camp, and that they
did not speak to workers, that they did not obtain the books and
records, that they did nothing other than determine that Mr. Por-
talatin was an unregistered contractor, told him that he should regis-
ter, explained to him his obligations under the act, and then made
a decision that no further action would be taken, except for the
assessment of some minor civil penalties.

Immediately following that, Mr. Portalatin again sent his daugh-
ter to Puerto Rico and recruited another group of workers and
treated them similarly badly. Again, no correct representations of
employment, no written representation, et cetera.

Mrs. Corrins. Mr. Read, let me ask you about Mr. Portalatin.
Does not word get back to Puerto Rico that if you are dealing with
this guy you are going to be heading for trouble? How can this
recur year in, year out?

Mr. Reap. Perhaps I can explain how that happens.

The recruitment in this case is largely in a small mountainous
village in Puerto Rico called Cidra which has perhaps 3,000 to 4,000
people spread out over a large area. Except for one worker, whom
T would refer to as one of Mr. Portalatin’s henchmen, there was no
one who had worked for Mr. Portalatin from that village.

Mr. Portalatin came in—he can be a charming man as long as he
is not being violent—and made various promises to the workers that
they had no reason to disbelieve. These are young men. As I said, most
of tihem were 16 to 20 years old and had never before had any contact
with him.

Puerto Rico is a relatively spread out island with very poor com-
munications, and it was not difficult in Puerto Rico.

Mrs. Conrins. All right. Thank you.

I am just plain shocked at what I have read in your testimony
and what has been pointed out here. There were workers who received
one penny or no pay at all. I find this very disturbing. I think I read
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in one of these statements that workers had been beaten—in your
testimony, I believe, Mr. Read.

Mr. Rean. The Portalatin workers.

Mrs. Corrins. Yes; they had been beaten. T find this appalling.
I just do not know what to say about it. But I do have some questions
that T want to ask.

It is my understanding that growers contend it is expensive for them
to maintain housing because the housing will be used for maybe 5 or 6
weeks. What is your comment on that?

Mr. Essorr. Maybe Mr. Carr can answer that.

Mrs. Corrins. Mr, Carr?

Mr. Carr. Madam Chairwoman, the Farmers Home Administration
makes available through sections 514 and 516 of the 1949 Housing Act
low-interest loans to any grower association which would like to build
decent, sanitary, and safe housing for migrant workers who are work-
ing for those growers.

Under the present administration of Mr. Gordon Cavanaugh, the
current Administrator of the Farmers Home Administration, the
Farmers Home Administration is extremely anxious to make sure that
all of the money which the Congress of the United States has author-
ized for this housing be distributed to people who can manage this kind
of housing. In fact, in my part of Maryland, Farmers Home has been
trying for some years to find somebody to build a decent, sanitary, and
safe labor camp. But, in fact, they cannot find anyone to do that.

Mrs. Coruins. Why ?

Mzr. Cagr. The growers refuse to be responsible or to be individually
liable on a 1-percent note. What they are doing is making a very cold-
blooded economic caleulation. They are saying to themselves that they
are going to have to pay less money by risking exposure to those other
conditions of the labor camps in southern Maryland ; they are prefer-
ring that economic possibility over having to pay a 1-percent note.

Mrs. Corrins. What do you think would happen if housing laws were
to be vigorously enforced ?

Mr. Carr. Well, Madam Chairwoman, since the growers appear to
be engaging in this economic caleulus, the only thing T can sugwest is
that the Department has to become more vigorous in enforcing the
OSHA standards.

Mzrs. Corrrns. Do vou think that the growers will tear down the old
substandard housing and build new housing. if the law is vigorously
enforced ?

Mr. Carr. T would think that would have to be one alternative they
would want to consider.

Mrs. Corrins. Would there be other alternatives if the law were
vieorously enforced ¢

Mr. Carr. There have been occasions where growers have just left
their crews without any housing at all, but T do not see how growers
operatine in Maryland could recruit workers in South Florida if they
made adequate disclosure to them, showing that there would be no
housing,

Mrs. Corrins. So, if the law were vicorously enforced., the likelihood
wonld he that the growers would build safe and sanitary housing?

Mr. Carr. T believe that most growers are not wholly malicious, and
I believe that is what they would prefer to do.
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Mr. Reap. I would also note, Madam Chairwoman, that one of the
other issues is maintenance of housing which is built.

Mrs. Coruins. 1 have read that some of the growers say that workers
tear the housing down, they destroy the walls, they break up the toilets,
and so forth. What is your comment on that?

Mr. Reap. Madam Chairwoman, in that regard, let me indicate that I
have here some photographs of housmg in New Jersey ; each of which
has on the back a commentary on what the photnglapih represent. I

2an also give you additional copies of the commentaries,

Il‘homs shown. ]

Mrs. Corrins. What are your comments on the statements that some
of the workers tear the housing down ?

Mr. Reap. The growers house a very large number of individuals in
a very small space for a period of time. In the Portalatin camp, for
instance, workers had no space to put clothes; their beds were 2 feet
apart; as many as 30 or 40 workers were housed in housing which, ac-
cording to OSHA standards, should only house seven workers.

Under those kinds of conditions, it is virtually impossible for things
like toilets not to breakdown; it is virtually impossible for housing to
remain in good condition when it is overutilized. And that is precisely
what happens.

Mrs. Corrins. Is overcrowding typical ?

Mr. Reap. Overcrowding is one of the things which OSHA stand-
ards would address if they were correctly enfor ced.

Mrs. Coruins. But you do not know if it is typical ?

Mr. Reap. 1 believe overcrowding is a typical problem.

Mrs. Corrins. But you do not have data on that?

Mr. Carr. There cannot be any data because there has not been any
systematic effort by any agency of government to measure the farm-
worker population, to accurately depict the living conditions.

Mr. Essorr. Madam Chairwoman, let me add to that if T may that
maintaining proper housing is a cost of doing business, just as main-
taining proper machinery is a cost of doing business. Some of the
machines that agribusiness maintains are used no more during the
year, in fact maybe a shorter period during the year, than the haml-
harvest labor lh.lt is used. I do not hear too many complai al-
though maybe in private they make them—from agribusiness about
the increasing cost of a shorting combine, for instance, or a corn shel-
ler. But there are constant cnmpl'nnh about the cost of maintaining
housing for human beings, and I just think they put their priorities
on the cost of doing business in the wrong place.

Mrs. Coruins. In your opinion, how many camps are substandard ?

Mr. Eggorr. A number of a percentage ?

Mrs. Coruins. A percentage.

Mr. Essorr. Well, if the standard is a state or federal code, T would
say about 80 or 85 percent.

Mrs. Corrins. What would you base that on?

Mr. Esgorr. I guess on my experience in working with farm labor
housing in Wisconsin. For seriously substandard, the percentage will
go down somewhat. But since there has been no survey, it is difficult
to really come up with an absolute number or a pmwntap:o but the
best I can do for you to be accurate is to say a majority.
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Mrs. Covuins. T was very interested when T read about your experi-
ence here, that you say on page 2, that all of the workers are exploited
in the recruitment process. Do you really mean all of them ? This is on
{;ﬁgﬂ 2 of your full statement, Mr. Ebbott, four lines from the top.

lease elaborate on that for me.

Mr. EsBorr. The basis for that statement is, again, my experience
and the experience we have accumulated based on surveys of farm-
workers around the country by farm labor attorneys and Eam]egals.
I think we can say that there is no case of recruitment in the country
where there is not some case of exploitation involved.

I do not know where you could ever come up with a case of complete,
full disclosure of all the meaningful wages and working conditions.
That is what I mean by exploitation. The workers have a right to know
exactly what they are getting into, and when they are shown something
less than that, they are misrepresented or exploited.

Mrs. Corrins. But do not some of the workers go back to the same
camps year after year? Do they not know what conditions are going
to be before they leave wherever they are coming from ?

Mr. EsBort. No, not necessarily.

I had a case where the workers were at one corporation for one
harvest season. There was a certain number of acres they were har-
vesting. Before they left that year, they were told, “Come on up next
year; we are going to have the same number of acres and crops.” So
they thought they knew what the conditions were. They came up the
next year, and because of a decision by management, there was half
that number of acres and much less work.

So, it is not at all the case that, because they have been there 1 year,
they are going to know what the conditions are the next year.

Mrs. CoLrins. But then they go back the third year to that same
camp.

Mr. EsBott. Sometimes they do not ; sometimes they do.

Mrs. Corrins. Knowing they have been fooled once, or misled once,
why do they go back? It is my understanding that there is a pattern
of workers going to the same camp year after year,

Mr. Essorr. They do not have a great deal of job selection oppor-
tunity. They have to make really hard choices, and although they may
be exploited 60 percent by one employer, that is better than some of
the other employers available. So, there is not that much that the
workers can really do to create an exploitation-free environment,

Ms. Corrins. Do these workers not begin to know who the recruit-
ers are, who the crew leaders are in these various places? They travel
throughout the areas year after year. It would seem to me—and tell
me if I am wrong—that once recruiter z has taken workers to some
place where they have been improperly fed, where the housing is
awful, when he comes back into that area again, those people are not
going to want to go with him to the place he is supposed to be recruit-
mg people for. Do you find this happening? Or do they just blindly
say, “We will just see what is going to happen?” I just do not see
a human being doing that.

Mr. Essorr. Mr. Carr would like to answer that.

Mrs. Corrins. Mr., Carr?

Mr. Cagr. First of all, T have to take exception with the perception
that there is a pattern of workers returning to the same labor camps
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year after year. If workers do repeat, I can tell you from my ex-
periences of living in Florida for 19 months, it is the conditions of
dire poverty in one of the most depressed areas in the entire United
States, which force these people to leave south Florida at the end of
the Florida growing season. They have no choice: they must leave.

As far as developing knowledge as to who the bad crew leaders
are, I have found many farm labor contractors with a strange reti-
cence in identifying themselves fully to the members of their crew.

When I moved into the area, one of my first experiences was a
farmworker coming into my office and saying he had been working
for 2 man named Sunset. He did not know anything more about that
farm labor contractor.

If the committee would like, we could probably document several
hundred instances of people coming into contact with contractors for
the very first time and being subjected to these kinds of abuses.

Mr. Reap. I would also note, Madam Chairwoman, that that is one
of the reasons why Congress requires fingerprinting, which so
much fun has been made of by the grower interests. It is because
many of these people might use false names in the registration proc-
ess otherwise, and it is therefore a necessary enforcement tool in the
law.

Mrs. Corrins. Thank you.

Mr. BurLer. Thank you, Madam Chairwoman.

I have interrupted several times, so I will not take but a second.
But what is not clear to me is exactly the role of the Legal Services
Corporation with the Department of Labor.

The Department of Labor, of course, has the responsibility for
enforcement. Do you have a resource center? Where are you located ?

Mr. Eesorr. Here in Washington.

Mr. BurrLer. How large is your staff ¢

Mr. Essorr. We are about 10 attorneys.

Mr. BurrLeg. Here in Washington ?

Mr, Epeort. That is right.

Mr. ButLer. And you provide technical assistance to the employees
of the Legal Services Corporation, like in Maryland, New Jersey, and
thereabouts ?

Mr. Eesorr. That 1s correct.

Mr. Burier. Is it your feeling that when the Department of Labor
fails in its enforcement responsibilities, you—the attorneys—should
then go out and substitute for the Department of Labor in enforce-
ment ? As a support center, what do you advise your lawyers that your
relationship with the Department of Labor should be?

Mr. Epsorr. The relationship should be a complementary one. Mi-
grant farmworkers have a private cause of action for money damages
under the statute, and that is a good thing. So, what we advise field
people is, if possible, to establish a working relationship with a local
area officer or compliance officer in a particular area, to work together
on these abuses.

But what frequently occurs is that the Department of Labor is not
there or is not there with sufficient thoroughness or speed, and they
become useless in terms of protecting the farmworkers’ rights, and
we have to go to court and sue on the farmworkers’ behalf.
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Mr. BurLEr. Going to court, T think, is an appropriate thing for a
lawyer to do for his client. I just wonder whether it is an appropriate
thing for you to take an assignment and go into his kitchen and chal-
lenge him, knowing that he has already stabbed one of your cohorts
with a knife.

Mr. Rean. May I comment as a point. of personal privilege, Mr,
Butler?

Mr. ButLer. Your personal privilege was going into the kitchen?

Mr. Reap. No, sir.

The reason we were there was that we were at the invitation of the
crewleader to pick up paychecks, There was no intention to challenge.

I do not want to go into the facts of the case at length because there
is an assault with intent to kill charge pending in criminal court in
the State of New Jersey. But I do take exception to the characteriza-
tion you make.

Mr. BurLer. Well, you are privileged to do that. but I think it is
extremely poor judgment.

Mr. Reap. But you should attempt to study the facts a little more
before making those kinds of characterizations.

Mr. Burser. I thank you, and you are, of course, privileged to put
the facts in the record, but I want to note that it is pretty poor
judgment.

Now, we are getting to the question of civil relief. What about the
use of the private cause of action that you mentioned before? How
often are you doing that? It seems to me that that is what the Legal
Services Corporation ought to be doing if the Department of Labor
fails. So T would like to know what you are doing in this regard.

Mr. EBeorr. We are doing that, Mr. Congressman.

I would like to just briefly respond to the first question. Tt is our
obligation before we go to conrt to try to work out and negotiate things
with the potential defendant. We are not supposed to run right into
court on any issue. So, it is perfectly appropriate, and we are obli-
gated. to go work out these arrangements before we run into court,
That is what Mr. Read was doing,

We are using the private cause of action. and it has been fairly
effective for us. One of the concerns is that, if these amendments Zo
through. the heart will be eut out of the Farm Labor Contractor
Registration Act; there will be nobody left to use it against to give us
anv relief,

Mr. Burier. Mr. Carr, how often have you brought a course of
action nnder section 12(a) ?

Mr. C'agr. Seetion 12(a ) ?

Mr. Brrrer. The civil relief section.

Mr. Carr. T could not tell you the number of cases I have filed. T
estimate that T have worked on at least 25 cases.

Mr. Burrer. And how often have vou filed suit ?

Mr. Carr. The 25 cases which T referred to are cases which are in
litieation,

Mr. Burrer. They are in the courts now ?

Mr. Carr. Richt. Tt is not a simple, eut and dried matter. Tt does not
work that yon just file a complaint. one simple complaint, and let the
matter go at that. Like other lawyers, we consult with our colleagues
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and try to help such other out on litigation problems as these cases
develop.

Mr. Rean. Mr. Butler, I would also like to note that one of the rea-
sons we file complaints with the U.S. Department of Labor on behalf
of our clients is the eriminal provisions of the act.

In relation to Mr. Portalatin, we have asked the U.S, Department
of Labor to pursue an active investigation for the possibility of seek-
ing criminal sanctions. That is one of the responsibilities of the U.S.
Department of Labor which we, as private attorneys representing
private litigants, cannot enforce. Therefore, it is necessary to proceed
by that route, as well as the injunctive penalties under the act which
would strip an unserupulous farm labor contractor of his registration.

Mr. Burrer. Excuse me; I do not know about the injunctive penal-
ties. Is the Department of Labor privileged to go to court for an
injunction ?

Mvr. Epsorr. Yes; it is.

Mr. Burrer. And how often have you been successful in persuading
them to do that?

Mr. Carr. I am unaware of any case where the Department has done
that.

Mr. Reap. But they do have civil injunetions against certain indi-
viduals. Generally speaking, my understanding—and I have not been
involved in any of these—is that these are frequently entered into as
consent judgments where the individual says. “I will not in the future
do ‘z.” " The problem is followup enforcement of those consent judg-
ments, whether they are followed up by the Department of Labor to
see, in fact, whether that person continues to do that.

Mr. Epsorr. In addition, there is no admission of liability, gen-
erally, with a consent judgment, so it is not possible to build a record
of repeat violations so that more serious sanctions can be imposed.

Mr. BurLer. These consent decrees that we are talking about, have
they, in your experience, been employed in New .Jersey, Delaware, or
Maryland ?

Mr. Carr. There are a large number of civil injunetions voluntarily
entered into between the Department of Labor and a large number
of farm labor contractors in Maryland and Delaware.

Mr. Burrer. You mean they are not in the Federal court system?

Mr. Carr. They are in the Federal court system, but basically they
do not have much effect.

Mr. Burrer. They do not have much effect until the second time
around.

Mr. Carr. Even then.

There is a crewleader named Harold Beaver that T had some work-
ing relationship with in south Florida who was the subject of injunc-
tive action by the Department of Labor. After an extensive effort to
try to get the Department of Labor to seek contempt sanctions against
Mr. Beaver, they finally did obtain a $250 fine against him for that
contempt; payment of court costs. I believe, in North Carolina. T
believe Mr. Beaver realizes more than that amount in 1 week’s
operation.

Mr. BurLer. Mr, Read, how many times, just for the record, have
you filed suit under section 12 for civil relief?
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Mr. Rean. Sir, it is the policy of our office, when we feel that there
are appropriate suits, to file suits. As I said, T have only been asso-
ciated with the Camden Regional Legal Services since last May. We
have currently in the office a lawsuit, with which T am involved. with
Puerto Rico Legal Services involving Mr. Portalatin and the farmers
employing him and members of his family.

We also have a major Farm Labor Contractor Registration Act law-
suit pending against the major grower association in New Jersey,
Glasshoro Service Association.

I would note in relation to the cooperation between us and the De-
partment of Labor, there is litigation covering most of the previous 10
years of Glassboro’s operations in relation to activities as employers to
deprive their employees of their rights, Recently, I believe, the De-
partment of Labor has recovered $300.000 in backpay settlements for
money illegally deducted from workers’ pay by the growers’ associa-
tion and some 300 farmworkers.

Mr. BurLer. It is your practice to suggest to individuals that they
file suits under this section ?

Mr. Rean. Mr, Butler. it is our practice to pursue all available legal
remedies to bring our clients their rights, These include persuading
agencies which can bring eriminal prosecutions to pursue those prose-
cutions; that includes persuading governmental agencies which en-
force those laws to enforce those laws: and that includes going into
court on behalf of those clients.

Mr. BurLer. Have you ever filed a suit as an attorney for an individ-
ual migrant worker under this section ¢

Mr. Reap. Yes, sir.

Mr. BurLer. How often ¢

Mr. Reap. I just indicated that we have.

Mr. Burrer. T am always getting the policy from you. I am just
trying to find out how many times you have done it.

Mr. Reap. T was trying to indicate to yon that there are two par-
ticular lawsuits which I am involved in from our office currently pend-
ing under the Farm Labor Contractor Registration Act.

Mr. Bureer. And since you have been there. have you filed any
suits as attornev for these people under this section ?

Mr. Reap. Yes: again, it is a lawsuit against Mr. Portalatin on
behalf of a number of his workers, which is filed in the U.S. District
Court in Puerto Rico.

Mr. BurLer. In Puerto Rico?

Mr. Reap. Yes, sir: that is where the workers were recruited.

Mr. Burrer. Just for the Legal Services Corporation, do youn go
to Puerto Rico and prosecute this. or how does that work out?

Mr. Rean. We have cocounsel in Puerto Rico and Puerto Rico
Legal Services.

Mr. Burrer. All right.

Thank you.

Mrs. Corrins. Mr. Maguire?

Mr. Maguire. Thank you, Madam Chairwoman.

Gentlemen. I thank you for your testimony.

I wonder if we could talk a little about sanctions. You have made
the point in your testimony that the emphasis is on registration and
there is a lack of emphasis on sanctions, and this creates a sitnation in
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which very little actually ends up being done about the violations
that occur.

We also have specific cases like the Portalatin case which just cr,
out for some kind of remedial action. To read your account, Mr, Read,
of what I would refer to as an atmosphere of terror as a principal
operating factor: threats, acts of violence, and so on. And then we have
a situation in which, years later, that is still going on, on the one
hand ; and then, on the other hand, we have all these figures you have
given us about the number of actions taken by DOL and the number
of times that fines have actually been set. And, of course, the schedule
of fines itself shows us that, once again, there is a tremendous gap
between what has been the intent of Congress in enacting this leg-
islation and what is actually occurring in the field.

Let us talk a little more about this issue. Mr. Ebbott, you refer, on
page 9, to the civil money schedule, involving a $100 fine for failing to
disclose to workers, for example, which would be cut to $50 if you
could not prove willfulness.

What kind of schedule would you think would make sense? Right
now, there is a $1,000 maximum for the most serious violations. What
range of penalties would be more appropriate ¢

Mr. Essorr. At the minimum what should happen with this schedule
is that each of these amounts should be doubled, and the 50-percent
reduction provision should be stricken. Even then, such a penalty does
not make a very substantial dent in the farm labor contractor’s income.
In addition, that should be assessed per worker. The cost of abuse has
to be made approximately equal to the gain that is now made from
the abuse.

Mr. Maguire. Yes. If you are doing a strict cost/benefit analysis,
I think the point Mr. Carr made earlier, or makes in his testimony, is
extremely important. If it costs you a lot less to defy the law for any
fair standard of behavior, if you are unserupulous, or if you are not
but are prepared to wink at what somebody else may be doing that
you benefit from, there is a tremendous incentive to do it that way.

Moving on to the question of the oral nature of many of these dis-
cussions between those who are hiring farm labor and farm laborers
themselves, how does one deal effective with the fact that a lot of
the transactions are conducted thus?

You have, for instance, had to trace Mr. Portalatin back to Puerto
Rico, and I gather the DOL in Puerto Rico was not even willing to
help you with that.

What does this suggest ought to be the situation in the law? How
do we get closest to dealing with the problem of being able to find
out what was and was not said and hold people accountable?

Mr. Egssorr. There are two approaches to take: The carrot and the
stick. One is to conduct an education program, which the Department
of Labor says it has been doing with farm labor contractors, to say,
“Here is what you do; you use our form;” and you develop a much
better form that the Department of Labor has developed. It does not
allow for much disclosure at all in the form itself. You make those
available.

But that is really not going to be effective until you start deter-
ing; investigating thoroughly enough to see whether the contractors
have been disclosing; coordinating between area office and area office
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to see when that has been repeated; and investigating to determine
whether there has been a willful violation so that you can impose
serious criminal penalties,

The first step is the Department of Labor’s. That would be to put
much more emphasis on disclosure as a serious violation rather than a
technical violation. The civil money penalty schedule indicates that it
is now considered a rather minor violation.

Mr. Maguire. What about doubling it ?

Mr. Eeporr. That one, I think, should go up to $1,000, but T made
a rough recommendation across the board. But the nondisclosure, I
think, is critical.

The other thing that can happen in terms of private enforcement is
that if more and more farm labor contractors are sued for nondisclo-
sure to a great number of workers, the fact that they eannot produce
the written disclosure statement may mean there will be enough of a
judgment against that farm labor contractor that there will be a deter-
rent. But there has to be a two-pronged deterrent action, one by the
Department of Labor and one by us, I guess, in recovering substantial
judgments for violations.

Mr. Maguire. What is the significance of the fact that only 4.8 per-
cent of the compliance actions were followup investigations?

Mr. Esgorr. It seems to me, especially when you are enforcing a law
such as this in an area where the activity takes place, substantially
interstate although often intrastate, if you have a Texas area office
and a Wisconsin area office both involved with the same crew leaders,
if there is a violation discovered by the Wisconsin area office, that in-
formation should be transmitted to the Texas area office with an ad-
monition, “Check this farm labor contractor to see what happens
either this year or at the beginning of the recruiting season next year.”
That is the way that the repeated and the willful record is going to be
built so that more serious sanctions can be imposed.

But the significance of this to me, as nearly as I can read the De-
partment of Labor data, is that there is very, very little of that going
on.

Mr. Maguire. You cite an OSHA regulation on page 10 of your
statement on which the compliance officers of OSHA stood with field-
alasses on the far side of a stand of trees when they were supposed to
be looking at the shed and the tents where people were living.

What could possibly explain that kind of behavior?

Mr. Esporr. I have to make a correction. The “and OSHA” was not
deleted, and it should have been. It should read, “The wage and hour
compliance officers,” not OSHA.

Mr. Maguire. All right. The wage and hour officers.

Mr. Epgorr. T have no idea why they stood with binoculars in the
field rather than going on to the premises where the workers were,
especially since you cannot see through trees.

Mr. Maguike. What would be a plausible explanation for that
behavior?

Mr. Eggorr. I cannot explain it.

Mr. Maguire. You say, on page 9, “We cannot stress enough that
these repeat and serious violaters are not limited to the traditional
crewleaders but include corporations, associations and their full-time
or regular employees who recruit on more than an incidental basis.”




71

My question goes to the subject matter that I discussed with Mr.
Ellsworth earlier in the hearing and the question of whether the word
“personally” should be taken out of the law, which would have the
effect of exempting corporations and people who work for corpora-
tions but, nevertheless, are in the business of hiring migrant labor.

You also said at the beginning of your comments that you wanted
to deal with the 99 percent/1 percent problem. I am not sure that you
have yet dealt with that in any overall way. I do know that in the
attachments, the examples from Texas and Illinois in particular do
involve corporations and the violations that are committed by em-
ployees of those corporations in hiring migrant labor.

How do we get more of a handle on this question of, if you will,
the distribution of exploitive activities as between those engaged by
corporations to hire labor and others?

Mzr. Essorr. One of the problems right now is that no one has taken
a measurement of that. The reason I challenge the 1 percent/99 percent
was that that was used as a premise, and I do not think anyone has
measured that. What we have presented here is documentation that
indicates the existence of a pattern and practice. Nobody has measured
that.

One thing that could be done to get a handle on that aspeet is to have
someone, whether it is us or another governmental agency, make an
analysis of how much of this is done. But right now what we can do
is definitely not exempt corporate entities and their fulltime or what
they will call “regular” employees from the coverage of the act. There
is absolutely no indication at all that so little abuse of this statute goes
on that agribusiness is entitled to an exemption.

Mr. Macuire. Of course, one of the curious things about this exemp-
tion is that, ordinarily, we are being asked to exempt the little guy
from this or that or another law or set of regulations. It looks as if
that has been turned on its head now, and we are being asked to exempt
the biggest guy.

Mr. Essorr. That is the irony of the position that the agribusiness
spokesmen have taken today. The small farmer is always used, at
least in my experience, by large corporations to gain exemption or
relief from the statute. T think the construction of the word “person-
ally” that the Department of Labor has applied makes sense in that
regard. There is some indication that, for whatever reason, the small
farm was intended to be exempt from this statute. One of the reasons
may be that he has less chance to abuse a great many farmworkers or
that he has less capability to deal with the registration and require-
ments such as that in the statute.

With corporations, neither of those are true. Corporations deal with
many more farmworkers; there is the potential for much more wide-
spread abuse of farmworkers; and they have the resources—the ac-
countants, the auditors, the personnel managers—who deal all the time
with regulatory statutes such as this.

Mr. Macuire. Have you looked at the question of how easy it would
be for people hiring farm labor to convert to some sort of corporate
status if the law were to be rewritten to exclude corporations? Is it
easy or difficult?
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Mr. Esgorr. Tt is easy. People do it all the time, of course, for tax
purposes. What would be especially easy would be to call your inde-
pendent contractor a “regular employee” and insulate both the corpo-
ration and the people who recruit for it. That is the easiest thing in
the world.

Now, there is some use of contractors. People who are called fore-
men or fieldmen are called contractors in an attempt to insulate the
growers. If there is a loophole—an exemption—available for the cor-
poration, there would be no problem to call a “contractor” a “fore-
man” or a “fieldman” or a “regular employee.”

M. Maguire. That would assume, though, that you had an employer
who was willing to do that.

Mr. Eesorr. The incentive for that is, if you do not deal with a cov-
ered contractor under the statute, you as an employer are not liable
for engaging the services of an unregistered farm labor contractor
and you are not liable for failing to obtain the records that that con-
tractor must keep. So, there is an incentive for the change in the
nomenclature,

Mr. Maguire. If you had the exemption.

Mr. Epsorr. Right.

Mr. Maguire. So, that might create a situation where it would ap-
pear to be in the interests of both the itinerant farm labor contractor
and the ultimate employer to arrange their affairs so that they would
})e exempted, and all of their activities would be exempted from the
aw.

Mr. Esporr. The fact that they would do that is demonstrated by
the Portalatin affair where, in an investigation by the Department of
Labor, the corporate employer said, “This is my regular employee,
not a crewleader.”

Mr. Maguire. I wanted to ask about that. Portalatin apparently
worked out a relationship like that with one of his employers in New
Jersey, but what would have been the utility of doing that under the
law as it now stands, which does not permit this exemption of corpo-
rate employees?

Mr. Reap. The law now reads, “activities done personally,” and
then as to the employees, “on a no more than incidental basis.” There
is still the argument at least that the corporation is not acting per-
sonally. It provides a gray area in which someone can argue, “Well, I
was not willfully violating the law because I was relying on this gray
area.” That is one of the problems with carving out the exemption; it
creates people who would clearly be exempt. Now, “on a no more than
incidental basis” should make it clear that people such as Portalatin
should still be covered.

Mr. Maguire. Even under existing law, there was a legal angle
that Portalatin might have been able to exploit, together with the
company to which he was related, on the grounds that he would have
been acting personally.

Mr. Reap. I would note that the Leonard Farms Corp., has now reg-
istered as a farm labor contractor, and Mr. Portalatin, after he was
allegedly fired by the company, went to register as a farm labor con-
tractor employee of the corporation.

Mr, Macuire. You would also, would you not, if you had two classes
of entities under the law, one that would be covered and one that
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would not, presumably, encourage people to misrepresent the facts?
You cite a Michigan case in your addendum, Mr. Ebbott, where that
has already occurred under existing law, and the compliance officer
apparently accepted it at face value. Is that correct? Can you tell us
more about that ¢

Mr. Epsorr. That is correct.

I can easily see an example in Illinois where the canning corporation
refers out workers to other growers between crops. Now they advertise
that the workers are available, and they actively facilitate that. Once
that exemption is available, you can see where they would just take
a passive stance and would not advertise any more and would not
spread the word around actively. The workers would be in there in
the housing, and the rejoinder if you said that they were farm labor
contracting would be, “We don’t know what goes on between the
workers and the growers; the growers may come in contact with them
and hire them a way; they are just residing in our housing until the
next crop.”

You can see how easy it would be to obfuscate what was really going
on if the exemption was there,

Mr. Maguire. Thank you.

Madam Chairwoman, I am sorry Mr. Ellsworth and Mr. Shaw are
not still available to us here because I would like to ask them——

Mrs. Corrins, I believe they are still here.

Mr. Macuire. Well, perhaps we could just direct a question to them
to be answered in writing with respect to the question of the likelihood
of conversion of itinerant farm labor contractors to some sort of cor-
porate status, or that of the danger of misrepresentation as a result of
some of the suggestions they have made with regard to policy this
morning and elsewhere.

Mrs. Corrins. Without objection, their response will be included in
the record at this point.

[The material follows:]
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Mr. Maguire. Thank vou, Madam Chairwomaen.
Mrs. CoLrins. Thank you.

I have no further questions. Thank you very much.
Myr. Eseort. Thank you.

[The prepared statements of Messrs. Ebbott, Carr, and Read,
follow :]




TEsTIMONY
OF

JoHn F. EBBOTT
MIGRANT LEGAL AcTionN ProGrAM, INc,

GEORGE CARR
LecaL A1p BurReau ofF MARYLAND

ARTHUR READ
CamMDEN REGIONAL LEGAL SERVICES

BeEFoRE THE COMMITTEE ON
GoveERNMENTAL OPERATIONS

SUBCOMMITTEE oN MaNPOWER AND Housine
Un1TED STATES HOUSE OF REPRESENTATIVES
Novemeer 13, 1979

I. INTRODUCTION

My naMe 1s Joun F. EpBotT. [ AM THE LITIGATION
DirecTOR OF THE MIGRANT LEGAL AcTION PROGRAM, LOCATED HERE IN
WASHINGTON. WITH ME THIS MORNING ARE ATTORNEY GEORGE CARR,
WITH THE LEGAL AID BUREAU OF MARYLAND OFFICE IN SALISBURY,
MARYLAND, AND ATTORNEY ARTHUR READ, WITH THE CAMDEN REGIONAL
LEGAL SErVIiCES OFFICE IN VINELAND, New JERSEY. WE THANK THE
MEMBERS OF THE SUBCOMMITTEE AND THE SUBCOMMITTEE STAFF FOR
GIVING US THE OPPORTUNITY TO TESTIFY THIS MORNING ON ISSUES
OF SUCH IMPORTANCE TO OUR FARMWORKER CLIENTS,

II. OQur EXPERIENCE
MR, CARR, MR. READ AND [ ARE ALL LEGAL SERVICES
ATTORNEYS WHO REPRESENT MIGRANT FARMWORKERS ON A VARIETY OF
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1SSUES, INCLUDING CLAIMS UNDER THE FARM LABOR CoNTRACTOR RE-
GISTRATION AcT. SOME OF OUR CLIENTS TRAVEL FROM STATE TO STATE
TO FIND WORK, OTHERS ARE RECRUITED THROUGH THE DAYHAUL SYSTEM,
MosT WORK ON A SEASONAL BASIS., ALL ARE EXPLOITED IN THE RE-
CRUITMENT PROCESS. OUR TOTAL MIGRANT CLIENTELE NUMBERS APPRO-
XIMATELY 1.5 MILLION, WHEN SEASONALS ARE ADDED, OUR TOTAL
CLIENTELE NUMBERS APPROXIMATELY 5 miLLIoN. (See LiLLESAND,
KraviTz AND McCLELLAND, “AN ESTIMATE OoF THE NUMBER OF MIGRANT
AND SEASONAL FARMWORKERS IN THE UNITED STATES AND THE CoMMON-
WEALTH oF PuErTO Rico”, LeEGAL Services CorroraTION, May 1977),

My PrROGRAM, THE MIGRANT LEGAL AcTIioN PROGRAM, 1S A
NATIONAL SUPPORT CENTER WHICH PROVIDES TECHNICAL ASSISTANCE
TO FARMWORKER ATTORNEYS AND PARALEGALS AROUND THE COUNTRY.

FARMWORKER ATTORNEYS ARE IN THE FIELD EVERY DAY,
TALKING WITH MIGRANT FARMWORKERS, INVESTIGATING ALLEGED ABUSES,
NEGOTIATING WITH GROWERS AND PROCESSORS, AND FILING ADMINIS-
TRATIVE COMPLAINTS AND LAWSUITS WHERE APPROPRIATE. IN THE COURSE
OF THIS WORK WE HAVE COLLECTIVELY ACCUMULATED A GREAT QUANTITY
OF EXPERIENCE WITH THE LABOR RECRUITMENT PRACTICES OF AGRIBUSI-
NESS AND WITH THE DEPARTMENT OF LABOR'S ENFORCEMENT OF THE FARM
LaBor CoNTRACTOR REGISTRATION AcT. [T IS THIS EXPERIENCE WHICH
WE WOULD LIKE TO SHARE WITH THE SUBCOMMITTEE TODAY.

WE BRING NO OVERWHELMING POWER OR SPECIAL INTEREST
GROUP INFLUENCE TO BEAR ON THESE ISSUES, FOR FARMWORKERS HAVE NO
SUCH POWER OR INFLUENCE. WE BRING ONLY THE FACTS AS WE KNOW
THEM AND REASONED ARGUMENTS IN SUPPORT OF OUR CLIENTS' INTERESTS.

Anp, WE ARE QUITE WILLING TO TEST THESE ARGUMENTS IN AN OPEN

HEARING SUCH AS THIS.
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ITT. CuRReNT RECRUITING ABUSES

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE, MANY
OF THE ABUSES WHICH THE FARM LABOR CONTRACTOR REGISTRATION ACT
WAS ENACTED TO REMEDY STILL OCCUR TODAY, AND ONE OF THE MAJOR
REASONS FOR THIS IS THE TERRIBLY INADEQUATE ENFORCEMENT OF THE
Act BY THE UNITED STATES DEPARTMENT OF LABOR (DOL), THESE ABUSES
ARE PERPETRATED NOT ONLY BY INDIVIDUAL LABOR CONTRACTORS, BUT
INCREASINGLY BY CORPORATE ENTITIES, A NUMBER OF SPECIFIC
EXAMPLES OF THESE RECRUITMENT ABUSES ARE DETAILED IN OUR WRITTEN
TESTIMONY (SEE ATTACHED EXHIBIT A); FROM THEM A GENERAL PATTERN
CAN BE ABSTRACTED:

FARMWORKERS ARE ROUTINELY NOT TOLD BY RECRUITERS WHAT
THEY WILL BE GETTING INTO IF THEY ACCEPT THE JOB OFFER. THIS IS
DONE BY BOTH CORPORATE AND INDIVIDUAL RECRUITERS, IF FARMWORKERS
ARE TOLD, JOB CONDITIONS ARE COMMONLY MISREPRESENTED TO THEM,
THEY ARE TOLD THEY WILL MAKE A LOT OF MONEY, LIVE IN GOOD HOUSING,
AND HAVE PLENTY OF WORK., THIS TOO IS DONE BY CORPORATIONS AS
WELL AS BY INDIVIDUALS,

WHEN THEY ARRIVE AT THE JOB SITE, OFTEN 1,000 MILES
OR MORE AWAY FROM HOME, THEY FIND THAT THERE IS NO WORK. OR
THAT THEY WILL BE PAID LESS THAN PROMISED, OR NOT PAID AT ALL,
OR THAT HOUSING IS FILTHY AND DANGEROUS. OR THAT THEY ARE TRANS-
PORTED IN UNSAFE VEHICLES,

FARMWORKERS FREQUENTLY FIND THAT THEY MUST BUY FOOD,
CIGARETTES AND OTHER ITEMS FROM THE CREWLEADER OR THE CORPORATION'S
CAFETERIA, OFTEN THE PRICE OF THESE ITEMS 1S HUGELY INFLATED,

THEY ARE SOON IN DEBT, AND THE PURCHASES ARE DEDUCTED FROM THEIR
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PAY, LEAVING THEM LITTLE OR NO MONEY. [F THEY TRY TO LEAVE THE
JOB, IT IS NOT UNCOMMON FOR THE LABOR CONTRACTOR, OR "FOREMAN",
TO BEAT THEM UP, OR THREATEN TO KILL THEM. AT BEST, THEY LEAVE
THE JOB WITH NO EARNINGS WHATSOEVER, AND MUST MAKE THEIR OWN
WAY HOME,

IV. DOL INEFFECTIVENESS IN ENFORCEMENT

ALL OF THIS IS INFLICTED ON POWERLESS PEOPLE WHO PER-
FORM SOME OF THE MOST DIFFICULT, BACK-BREAKING AND TEDIOUS LABOR
IN THIS NATION,

THIS 1S THE REASON THE FArRM LABOR CONTRACTOR REGISTRATION
ACT WAS ENACTED. THIS IS THE REASON THE DEPARTMENT OF LABOR
WAS GIVEN THE RESPONSIBILITY AND THE DUTY OF ENFORCING THE ACT.
AND THIS 1S THE REASON THE DOL HAS BEEN GIVEN STEADILY INCREAS-
ING RESOURCES AND WEAPONS WITH WHICH TO ENFORCE THE AcT. IT IS
THE MISSION, THE DUTY OF THE SECRETARY OF LABOR AND HIS COLLEAGUES
T0 PROTECT THESE POWERLESS AND PRODUCTIVE LABORERS. YET THEY
HAVE NOT DONE SO. THE ABUSES CONTINUE. WHY? How?

WE DO NOT KNOW WHY. DBUT WE HAVE AN IDEA AS TO HOW
DOL HAS FAILED IN ITS DUTY:

1. REGISTRATION VS, SANCTIONS

DOL HAS OVEREMPHASIZED REGISTRATION AND NEGLECTED
THOROUGH INVESTIGATION AND THE IMPOSITION OF REAL SANCTIONS ON
SERIOUS VIOLATORS.
[F THERE 1S ONE AREA WHERE WE AGREE WITH AGRI-

BUSINESS, AND THERE 1S ONLY ONE AREA OF AGREEMENT ON THIS ISSUE,
1T 18 THAT DOL HAS TOO FREQUENTLY ATTEMPTED TO REGISTER PERSONS




IN THE GRAY AREA OF FLCRA coverace. DOL’S STATISTICS YEAR
AFTER YEAR SHOW GREAT LEAPS IN REGISTRATION NUMBERS, LITTLE
PROGRESS IN CIVIL MONEY PENALTIES COLLECTED OR CRIMINAL PRO-
SECUTIONS, THE DOL ENFORCEMENT STRATEGY SEEMS To BE TO RE-
GISTER ABSOLUTELY EVERYONE FIRST, THEN TO CONSIDER REVOKING
LICENSES AND PROSECUTING CRIMINALLY.
2, No FoLLowup

THE FLCRA SANCTIONS SYSTEM IS GEARED TO SERIOUS

AND REPEAT VIOLATORS. THUS, TO IMPOSE HEAVY SANCTIONS WHICH

WILL ACT AS A REAL DETERRENT TO ABUSE, DOL MusT DETERMINE
THAT A FARM LABOR CONTRACTOR HAS WILLFULLY AND KNOWINGLY VIO~
LATED THE ACT OR THAT THIS IS A SUBSEQUENT VIOLATION, 7 U:$:C,

SEC. 2048(A). OBVIOUSLY PREVIOUS VIOLATIONS ARE RELEVANT TO
BOTH DETERMINATIONS,

AND, UNDER THE PRESENT CIVIL MONEY PENALTY (CMP)
SCHEME, THE ALREADY SMALL CMP AMOUNTS ARE REDUCED 50% IF THE

"

VIOLATION 1S ". . . FOR OTHER THAN AGGRAVATED, WILLFUL OR RE-
CURRING.” (SEE ATTACHED ExHIBIT B), AGAIN, PRIOR VIOLATIONS
ARE RELEVANT TO ASSESSMENT oF A 100% CMP.

ONE OF THE BEST WAYS TO ASCERTAIN WHETHER A FARM
LABOR CONTRACTOR, CORPORATE OR INDIVIDUAL, REPEATEDLY VIOLATES
THE ACT 1S TO DO FOLLOWUP INVESTIGATIONS. IF SHE VIOLATES IN
WISCONSIN, FOLLOW HER To TEXAS TO SEE WHETHER SHE DOES IT AGAIN,
YET DOL STATISTICS SHOW THAT OF 5,708 "COMPLIANCE ACTIONS” cON-
DUCTED BETWEEN 9/21/78 anp 9/20/79, oNLY 276 WERE FOLLOWUP IN-

VESTIGATIONS. THIS 1s 4.8%. (SEE ATTACHED EXHIBIT £
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3. UNDERUTILIZATION OF AVAILABLE RESOURCES
For YEARS THE DOL HAS TOLD US THAT 1T WAS DOING

THE BEST IT COULD, THAT IT HAD TO ENFORCE TOO MANY STATUTES
WITH TOO FEW PEOPLE. YET THIS LAST YEAR THE RESPONSIBILITY
FOR ENFORCING THE At DiscriMInATION IN EmpLoYMENT Act (ADEA)
AND THE EauaL Pay Act (EPA) was TRANSFERRED ouT ofF DOL, AND
DOL RecerveD FUNDING ForR 58 WOrRkYEARS OF FLCRA ENFORCEMENT.
THIS WAS AN INCREASE OF 2/ OVER THE APPROXIMATELY 31 WORKYEARS
AVAILABLE To DOL rFor FY 1978.

NevERTHELESS, Accorping To DOL statistics, DOL usep
onLY 31,86 workYEARS IN FLCRA ENFORCEMENT BETWEEN 9/21/78 anD
9/20/79. (See ATTACHED ExHIBIT C) (THIS CALCULATION IS BASED
oN A WORKYEAR OF 2080 Hours, WITH DOL REPORTING AN EXPENDITURE
ofF 66267 COMPLIANCE HOURS., 66267 + 2080 = 31.86.) THus IT
USED NO MORE RESOURCES THAN IT DID THE PRIOR YEAR, ALTHOUGH 27
MORE WORKYEARS WERE AVAILABLE TO IT. WhY?

THOSE RESOURCES WHICH ARE USED ARE USED INEFFICIENTLY.
FOR EXAMPLE, IN ONE OF THE PORTIONS OF THE FIELD OPERATIONS
Hanpeook wHICH DOL HAD DISCLOSED TO US, THE WITNESSING OF
STATEMENTS BY MORE THAN ONE CLEARANCE OFFICER IS ENCOURAGED.

FOH Sec. 58e01(p). (See ATTACHED ExHIBIT D). THIS ADDS NOTHING

AND WASTES RESOURCES. THE SAME 1S TRUE IN Sec. 58831, WHICH
GOVERNS THE DOCUMENTING OF A GROWER/USER'S INABILITY TO PRO-
DUCE PAYROLL RECORDS. (SEE ATTACHED ExHiBIT E).

ANOTHER EXAMPLE OF WASTED RESOURCES, FOH Sec. 58A17(z)
SUGGESTS THAT IT MAY BE APPROPRIATE FOR THE COMPLIANCE OFFICER

TO TAKE AN UNREGISTERED FARM LABOR CONTRACTOR TO THE NEAREST
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STATE EMPLOYMENT SERVICE OFFICE TO APPLY FOR REGISTRATION.
IF THE FARM LABOR CONTRACTOR AGREES TO REGISTER, THE COM-
PLIANCE OFFICER IS TO RECONTACT HIM OR THE LOCAL ES ofFFicE
TO DETERMINE IF HE HAS APPLIED. (SEE ATTACHED ExHiBIT E),
GIVEN THE LIMITED AMOUNT OF TRAVEL MONEY AND COMPLIANCE OF-
FICER TIME, THIS IS A GREAT WASTE OF RESOURCES. ONE WOULD
THINK THE UNREGISTERED FARM LABOR CONTRACTOR COULD TAKE HIM-
SELF TO THE ES OFFICE, THEN BRING THE APPLICATION FORM TO THE
COMPLIANCE OFFICER'S OFFICE TO PROVE HE HAS REGISTERED. THIS
IS NOT ONLY AN EXAMPLE OF RESOURCE WASTE BUT oF DOL’s uNDUE
EMPHASIS ON REGISTRATION AND THE LENGTHS TO WHICH IT WILL GO
TO ASSIST A VIOLATING FARM LABOR CONTRACTOR TO REGISTER,
4. Lack oF RESOURCES

EVEN were DOL TO USE ITS AVAILABLE RESOURCES
FULLY AND EFFICIENTLY, 58 WORKYEARS IS WOEFULLY INADEQUATE ToO
ENSURE FULL ENFORCEMENT OF THE ACT AND ELIMINATION OF CONTRAC-
TOR ABUSE OF FARMWORKERS. DOL SHOULD BE BUDGETED FOR AT LEAST
100 WORKYEARS, AND SHOULD USE THEM FULLY,

V. EncorceMENT oF FICRA CorrecTs ABUSE
WHERE DOL HAS ENFORCED THE ACT, OR WHERE FARMWORKERS
HAVE SUED UNDER THE ACT, THE CONTRACTOR HAS FREQUENTLY REFORMED
HIS RECRUITMENT PRACTICES OR CEASED RECRUITMENT.
ForR EXAMPLE, IN 1977 1N MINNESOTA ONE OF THE MOST
FLAGRANT ABUSERS WAS THE AMERICAN CRYSTAL LABOR COMPANY, WHICH
RECRUITED WORKERS FOR SUGARBEETS THROUGH THE AXeLsoN LABorR Com-

PANY .
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AmeERICAN CRYSTAL SUGAR COMPANY, THE PARENT OF AMERICAN
CrysTAL LABOR Co., WAS OWNED COOPERATIVELY BY SUGAR BEET FARMERS,
AND PROCESSED THE BEETS FOR THOSE FARMERS. AMERICAN CRYSTAL
LaBor Co. REFERRED WORKERS TO THE FARMERS FOR WORK IN THE SUGAR-
BEETS. AMONG THE COMPLAINTS BY ABOUT 30 WORKERS AGAINST AMER-
1canN CRysTAL LABor Co. WAS THAT THERE WAS NO WORK ON ARRIVAL
AND THAT THE WORK, HOUSING AND WAGES WERE NOT AS PROMISED AT
RECRUITMENT.

AFTER RECEIPT OF THE WORKERS' COMPLAINTS, DOL DETER-
MINED THAT AMERICAN CRYsTAL LABOR WAs coveReD BY FLCRA AND THAT
THERE HAD BEEN VIOLATIONS OF THAT AcT. As A RESULT, IN 1978
AMer1caN CRYSTAL LABOR CEASED RECRUITING AND THE BEET FARMERS
BEGAN RECRUITING WORKERS DIRECTLY FOR THEMSELVES. THIS HAS
MEANT FEWER MISREPRESENTATIONS AND BROKEN PROMISES TO WORKERS.
DOL's ENFORCEMENT ENDED A VERY SEVERE PROBLEM OF BROKEN PROMISES
AND FALSE EXPECTATIONS, AND DEMONSTRATES THE POSITIVE IMPACT
FLCRA cAN HAVE,

PRIVATE ENFORCEMENT oF FLCRA IS ALSO EFFECTIVE. AT
MINIMUM, A FARMWORKER WHO PREVAILS IN A FLCRA LAWSUIT 1S COM-
PENSATED FOR THE ABUSE HE HAS SUFFERED, WHETHER OR NOT THE FARM
LABOR CONTRACTOR REFORMS HIS PRACTICES OR CEASES RECRUITMENT.
VI. Tue Remeny: DOL SHoutD ENFORCE AGAINST REPEAT AND SERIQUS

Viorators. Use ITs RESOURCES To THE FullesT AND FINE-TUNE
I1s FNFORCEMENT MECHANISM.

A, REPEAT AND SERIOUS VIOLATORS

FirsT oF ALL, DOL SHOULD REFOCUS ITS RESOURCES AWAY

FROM REGISTERING ALL MANNER OF PERSONS AND ENTITIES AND TOWARD
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THE IMPOSITION OF SERIOUS SANCTIONS ON REPEAT AND SERIOUS
VIOLATORS.,

WE CANNOT STRESS ENOUGH THAT THESE REPEAT AND
SERIOUS VIOLATORS ARE NOT LIMITED TO THE TRADITIONAL “CREW-
LEADERS” BUT INCLUDE CORPORATIONS, ASSOCIATIONS AND THEIR
FULLTIME OR REGULAR EMPLOYEES WHO RECRUIT ON MORE THAN AN
INCIDENTAL BASIS,

B. Heavy Sancrions

SECOND, HEAVY SANCTIONS SHOULD BE IMPOSED., THE
CIVIL MONEY SCHEDULE IS A JOKE -- A $100 FINE FOR FAILING TO
DISCLOSE TO WORKERS, cUT To $50 IF OTHER THAN AGGRAVATED,
WILLFUL OR RECURRING, THE CMP AMOUNTS SHOULD BE GREATLY IN-
CREASED. AND, THOSE THAT ARE ASSESSED SHOULD BE COLLECTED:
FEW ARE. CRIMINAL PROSECUTIONS SHOULD BE MUCH MORE FREQUENTLY
USED, AND JAIL TERMS VIGOROUSLY SOUGHT. THIS MEANs DOL wiLL
HAVE TO WORK ON THE DEPARTMENT oF JUSTICE, BUT THAT 1s DOL’s
JOB,

CERTIFICATES OF REGISTRATION SHOULD BE MUCH MORE
READILY REVOKED, OR NOT ISSUED. THE NUMBER OF REVOCATIONS AND
NONISSUANCES IN 1979 wAs PATHETIC -- 74,

C. CoORDINATION

THIRDLY, COORDINATION BETWEEN STATES AND REGIONS
SHOULD BE MUCH BETTER. THE NUMBER OF FOLLOWUP INVESTIGATIONS
SHOULD BE GREATLY INCREASED, ProBaABLY THE DOL NationaL OFFice
SHOULD NOT BE USED AS A CENTRAL CLEARINGHOUSE. DIRECT COMMUN-
ICATION BETWEEN AREA OFFICE AND AREA OFFICE SHOULD GREATLY IN-

CREASE.




D. THOROUGH [NVESTIGATION

FOURTH, INVESTIGATIONS SHOULD BE MUCH MORE THOROUGH .
WORKERS SHOULD BE TALKED TO, NOT JUST THE FARM LABOR CONTRACTOR
AND THE USER., CONSIDERATION SHOULD BE GIVEN TO PEONAGE AND
OTHER HUMAN RIGHTS VIOLATIONS AS AN INDICATION OF A WILLFUL
AND KNOWING VIOLATION OF FLCRA WHICH WILL TRIGGER A FINE AND
PRISON TERMS.

AN EXAMPLE OF THIS LACK OF THOROUGHNESS: DOL
COMPLIANCE OFFICERS INVESTIGATED A FLCRA compLAINT IN FLORIDA
IN 1977 WHICH ALLEGED THAT 20 PEOPLE, INCLUDING CHILDREN, WERE
LIVING IN A WOODEN SHACK, TWO TENTS, AN OPEN-AIR SHED AND
ASSORTED TRUCKS ON THE PREMISES OF A CORPORATE PACKING HOUSE,

THEY HAD RUN OUT OF DRINKING WATER, HAD ONLY TWO PORTABLE

TOILETS AND NO HANDWASHING FACILITIES., THE WAGE AND HouR AND
OSHA COMPLIANCE OFFICERS DID NOT VISIT THE SHED BUT STOOD IN
A FIELD WEST OF THE SHED., BETWEEN THEM AND THE FARMWORKERS AT
THE SHED WAS A STAND OF TREES. THE DOL PEOPLE REPORTED THAT,
EVEN WITH THEIR FIELD GLASSES, THEY COULD NOT SEE ANYONE IN
THE PACKING SHED.
THIS 1S THE KIND OF "INVESTIGATION” THAT MUST IMPROVE.,
IT IS THE KIND OF INVESTIGATION THAT ResuLTs IN DOL'S FINDING
THAT, OUT OF 5708 COMPLIANCE ACTIONS:
A, THERE HAS BEEN MISREPRESENTATION TO WORKERS IN
ONLY 25;
THERE HAS BEEN NONDISCLOSURE TO WORKERS IN ONLY
887
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THERE HAS BEEN A FAILURE TO KEEP RECORDS, OR

INACCURATE AND INCOMPLETE RECORDKEEPING, IN
ONLY 243;
THERE HAVE BEEN IMPROPER MONEY PAYMENTS TO
WORKERS IN ONLY 32;
THERE HAVE BEEN HOUSING SAFETY AND HEALTH VIO-
LATIONS IN ONLY 158;
AGREEMENTS WITH WORKERS HAVE BEEN BROKEN IN
ONLY 24; AND
USERS HAVE FAILED TO KEEP PAYROLL RECORDS, OR
HAVE MAINTAINED INACCURATE AND INCOMPLETE RE-
CORDS, IN ONLY 61,

(SEE ATTACHED ExHIBIT G)

[N OUR EXPERIENCE, ALL OF THESE VIOLATIONS OCCUR
MUCH MORE FREQUENTLY THAN THIS; THEY ARE ROUTINE,

E. ELCRA SpeciaLists anp Task Forces

F1FTH, DOL sHouLp TRAIN FLCRA SPECIALISTS, AND PAY
THEM MORE BECAUSE OF THE DIFFICULT NATURE OF FLCRA wWork. THE
PORTIONS OF THE FIELD OPERATIONS HANDBOOK WHICH WE HAVE SEEN
ARE COMPLETELY SILENT AS TO HOW TO CONDUCT A FARMWORKER INVES-
TIGATION, AS OPPOSED TO AN URBAN WORKER INVESTIGATION,

BILINGUAL INVESTIGATORS SHOULD BE HIRED.

TASK FORCES SHOULD BE ASSEMBLED IN EVERY AREA WITH A
SUBSTANTIAL FARMWORKER POPULATION, AND THEY SHOULD OPERATE IN-
TENSIVELY DURING THE GROWING AND HARVEST SEASONS. DOL sHouLD
FORM A NATIONAL FLCRA TAsk FORCE TO COORDINATE THIS ACTIVITY.
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F. SPEED IN [NVESTIGATION

SixtH, DOL FLCRA INVESTIGATIONS ARE NOTORIQUSLY SLOW.
EVEN IF THE COMPLIANCE OFFICER COMES OUT RIGHT AWAY, OFTEN THE
INVESTIGATION IS NOT CONCLUDED FOR SIX MONTHS OR A YEAR. By
THIS TIME ANOTHER RECRUITING SEASON HAS PASSED, SANCTIONS HAVE
NOT BEEN APPLIED, AND MORE ABUSE HAS OCCURRED. THE FARM LABOR
CONTRACTOR GETS A FREE RIDE FOR YET ANOTHER YEAR.

THERE ARE MANY OTHER RECOMMENDATIONS WHICH WE HAVE
REPEATEDLY MADE To DOL, AND HAVE BEEN ASSURED THAT THEY WOULD
BE CONSIDERED. YET IT APPEARS TO US THAT FEW HAVE BEEN ADOPTED,

WE HAVE SEEN SOME SIGNS OF IMPROVEMENT. [N SOME AREAS,
SUCH AS PENNSYLVANIA AND FLORIDA, ENFORCEMENT HAS INCREASED,
THE AsSISTANT SECRETARY FOR EMPLOYMENT STANDARDS HAS PERSONALLY
MET WITH SEVERAL MIGRANT LEGAL SERVICES ATTORNEYS TO DISCUSS
BETTER ENFORCEMENT. ONE ASSISTANT REGIONAL ADMINISTRATOR, IN
CHICAGO, MET WITH US ON FLCRA ENFORCEMENT. THIS 1S ENCOURAGING,
BUT IT DOES NOT REPLACE A SERIOUS SANCTIONS PROGRAM OR THOROUGH
INVESTIGATIONS, AND, IT BELIES THE DRASTIC UNDERUTILIZATION
OF RESOURCES BY DOL THIS PAST YEAR.

ON THE WHOLE, WE BELIEVE THAT ADEQUATE ENFORCEMENT
1S POSSIBLE TO ACHIEVE WITH ONLY A FEW ADDITIONAL RESOURCES
AND A CHANGE IN EMPHASIS BY DOL; WITH IT WILL COME A MARKED
IMPROVEMENT IN THE LIVING AND WORKING CONDITIONS OF MIGRANT
FARMWORKERS ,

VII. TIue Arrempren EviscesatTion of FICRA
THE SUPREME IRONY IS THAT ALTHouGH FLCRA ENFORCEMENT

HAS FALLEN FAR SHORT OF THE MARK SINCE 1974, THERE IS NOW A
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MOVEMENT AFOOT TO SEVERELY RESTRICT THE JURISDICTION OF THE
ACT, TO TURN THE CLOCK BACK To 1963.

We ARE AWARE, AND WE ARE CERTAIN THAT THE MEMBERS
OF THIS SUBCOMMITTEE ARE AWARE, OF A VERY STRONG ATTEMPT BY
THE AGRIBUSINESS LOBBY TO CUT THE HEART ouT ofF FLCRA, To
EVISCERATE 1T. MAJOR AGRIBUSINESS CORPORATIONS ARE RIGHT NOW
ENGAGED IN FEVERISH EFFORTS TO EXEMPT CORPORATIONS WHO RECRUIT
FOR THEIR "OWN OPERATIONS” AND THEIR FULLTIME OR REGULAR EM-
PLOYEES FROM ANY LIABILITY UNDER THE ACT, FROM ANY EFFECTIVE
RECRUITING RESPONSIBILITY TO FARMWORKERS.

THIS HUE AND CRY BY AGRIBUSINESS ABOUT GOVERNMENTAL
OVERREGULATION IS AN EXAGGERATED RESPONSE, ESPECIALLY WHEN ONE
ConsIDERS. THAT DOL HAS A PALTRY 58 WORKYEARS OF COMPLIANCE
TIME FOR FLCRA ENFORCEMENT, AND THAT DOL HAS UsSED onLy 31,9
OF THOSE WORKYEARS. THE FACT 1S THAT AGRIBUSINESS SIMPLY DOES
NOT WANT TO BE REGULATED IN ANY RESPECT.

THE RESULT OF THE DELETION OF "PERSONALLY" FROM
Sec. 2042(B)(2) AND “ON NO MORE THAN AN INCIDENTAL BASIS”

FROM SEC. 2042(B)(3) WOULD BE TO PROVIDE A WIDE ESCAPE HATCH
FOR CORPORATIONS WHO DO SUCH THINGS AS MAKE FALSE PROMISES TO
THE WORKERS THEY RECRUIT AND PROVIDE THEM WITH WOEFULLY SUB-
STANDARD HOUSING. THE RESULT WOULD ALSO BE TO HAVE SUCH NOBLE
INDIVIDUAL FARM LABOR CONTRACTORS AS MARCOS PORTALATIN CLASS-
IFIED AS "REGULAR" EMPLOYEES BY THEIR EMPLOYER CORPORATIONS;
THEY COULD THUS CLAIM AN EXEMPTION, AS SHOWN IN THE ATTACHED
MATERIAL, PORTALATIN'S CORPORATE EMPLOYER HAS ALREADY CLAIMED

HIM AS A "REGULAR" EMPLOYEE. SUCH CHANGES IN NOMENCLATURE AND
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METHODS OF OPERATION IN ORDER TO CLAIM AN EXEMPTION FROM A
REGULATORY STATUTE ARE COMMON IN THE MODERN WORLD OF AGRI-
CULTURE,

NorR DOES THE EXISTENCE OF STATE LAWS MAKE FLCRA
COVERAGE OF CORPORATIONS AND THEIR EMPLOYEES UNNECESSARY,
STATE COURTS ARE FREQUENTLY HOSTILE ENVIRONS, ESPECIALLY IN
AGRICULTURAL AREAS WHERE FARMWORKERS WOULD HAVE TO FILE SUITS
UNDER STATE STATUTES. (SEE ATTACHED ExHIBIT H.) IN ADDITION,
STATE FRAUD AND CONTRACT CLAIMS BASED ON ORAL NEGOTIATIONS
WILL BE ALMOST IMPOSSIBLE TO PROVE, ESPECIALLY WHEN THE CREDI-
BILITY OF AN OUT-OF-STATE SPANISH-SPEAKING MIGRANT IS MATCHED
AGAINST A SMOOTH-TALKING, RESPECTED BUSINESSMAN PERSONNEL MAN-
AGER.

THE AGRIBUSINESS LOBBY HAS KEPT ITS EFFORTS QUIET;
IT DOES NOT WANT A FULL AND FAIR DISCUSSION OF THESE ISSUES.
[T INTENDS TO PRESSURE THE CONGRESS TO ATTACH A “MIDNIGHT
RIDER” -- A NONGERMANE RIDER TO AN AGRICULTURAL BILL AT THE
CLOSE OF THE SESSION. THE BILL WOULD COME PROBABLY FROM THE
SENATE AGRICULTURAL COMMITTEE AND GO TO CONFERENCE WITH THE
House AGricuLTURAL CommITTEE, BOTH COMMITTEES BEING MORE SYM-
PATHETIC TO THE INTERESTS OF AGRIBUSINESS THAN TO AGRICULTURAL

LABORERS. THIS A DEVIOUS STRATEGY,

AGRIBUSINESS IS AFRAID TO HAVE ITS AMENDMENTS SEE THE
LIGHT OF DAY; IT DOES NOT WANT ITS IDEAS EXPOSED TO FULL AND
FAIR DEBATE, [HIS IS BECAUSE THE CORPORATIONS AND THEIR LABOR
CONTRACTORS HAVE SOMETHING TO HIDE —- THEIR EXPLOITIVE RECRUIT-
MENT PRACTICES AND THEIR INTENT TO CONTINUE THEM,
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ATTACHED TO OUR WRITTEN TESTIMONY AS EXHIBIT A 1s

BUT A PARTIAL LIST OF DOCUMENTED RECRUITMENT ABUSES. | URGE

THE SUBCOMMITTEE TO REVIEW THESE INCIDENTS IN THE COURSE OF

1TS DELIBERATIONS oN FLCRA EnrForcemenT BY DOL.
[ WoULD NOW LIKE TO YIELD TO ATTORNEY GEORGE CARR.
THANK YOU FOR YOUR KIND ATTENTION.
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EXHIBIT A: RECRUITMENT PRACTICES AND DOL ENFORCEMENT ACTIONS
BY STATE

New Jersey

* Marcos Portalatin:

This farm labor contractor assaulted a legal services attorney,
Arthur Read, and slashed him across the face and stomach with
a knife. He has now been charged with assault with intent to
kill, atrocious assault and assault with a deadly weapon.

Prior to this, Portalatin induced 16-20 year old boys to come
from Puerto Rico to New Jersey through false promises of good
money, good housing, good food and good working conditions.
Upon arrival, these boys were required to work 7 days a week,
from 5 a.m. to 5 p.m., at a breakneck pace with few rest peri-
ods. When one of the boys in the first crew to arrive com-
plained of feeling ill and being unable to work fast enough,
he was severely beaten in front of the other workers.

The workers were subjected to constant threats about what
would happen to them if they attempted to leave the labor camp
or did not work hard enough. They were not permitted to leave
the labor camp to purchase food or other necessities. They
were required to purchase all these things through Portalatin
at greatly inflated prices.

As a result, these youths received as little as a penny in pay
for more than 80 hours' work per week.

When DOL first began a compliance action against Marcos
Portalatin, in May 1979, the corporation which employed him
maintained that he was a "reqular" employer who should be
exempt from registration under and compliance with the Farm
Labor Contractor Registration Act.

North Carclina

+ In 1979 a farm labor contractor who operates in Florida and
North Carolina brought migrant workers from Florida to North
Carolina. When he recruited these workers, he and his assis-
tant told them that the North Carolina camps had central air
conditioning and heat, which they did not. He also told the
workers that they would earn $2.90 per hour; he did not dis-
close the piece rate which he would pay. His assistant told
the workers that they would earn $5 per hour, and that they
were guaranteed $200 per week. The workers were told that
they would work 5% to & days each week.

At recruitment, the contractor and his assistant gave the
workers no written disclosure of the terms and conditions of
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employment. Nor did they make an disclosure, written or
oral, as to where in North Carolina the workers would be
taken. The workers were also not informed when work would
begin or what the contractor would charge for food and al-
cohol. They were not told that, because the workplace was
located so far from town, they would have to buy food and
alcohol from the farm labor contractor.

Upon arrival the workers found that there was little work
available, that they had been brough up in advance of the
start of the season and there was nothing to do. During the
first week, they did not work in the fields at all. One
worker worked around the camp area for 15 hours, but was

not paid for that work.

During the Second week the migrants worked three days.
During the third week they worked Tuesday and Wednesday
only, and were not paid by the contractor for that week.

During this time of little work the migrants had to eat

and they drank some whiskey and smoked cigarettes. This
food, drink and tobacco had to be purchased from the farm
labor contractor, as they had no alternative source. The
contractor sold his commodities at greatly inflated prices.
He also charged a rental fee for sheets and blankets. It

is illegal in North Carolina to sell alcohol in this fashion.

Because the migrant were not working much, they were paid
little, and had to go into debt to the contractor. Their
purchases were deducted from their pay when they did earn
something. As a result, although they had been guaranteed
$200 per week, the most case any of the five plaintiffs now
suing the contractor ever saw was $10.

During one of the infrequent times the workers were able to
apply for and obtain food stamps the farm labor contractor
confiscated the stamps and purchased food, charging the
workers $30 per week for that food.

The workers never saw any pay records or an itemization of
deductions.

When three of the workers attempted to leave the camps, the
contractor tracked them down, put them in his truck, took
them back to the camp and slapped them around. He told them
that if they tried to leave while they owed him money they
would be killed and buried in a field. The contractor also
held a group meeting or workers, at which he stated that if
anyone tried to leave while in debt to him, that person would
be killed.

On May 2, 1979, attorney William Geimer of Legal Services

of North Carolina took two of these workers to the DOL Wage

and Hour Office in Raleigh, alleging violations of the Farm
Labor Contractor Registration Act by the farm labor contractor.




These violations included failure to make written disclosure
of wages and working conditions. and transportation in un-
insured vehicles. Mr. Geimer also provided DOL with a 1978
affidavit that the contractor had beaten a worker in the ribs
with a metal bar after accusing the worker of not properly
cropping tobacco. Minor civil money penalties had been as-
sessed against the contractor in 1977.

To the best of Mr. Geimer's knowledge, DOL took no action
against the farm labor contractor during the entire 1977
season. The contractor had been registered by the Department
of Labor on January 1, 1979, with transportation authorized.
DOL Public Registry shows that as of August, 1979, his 1li-
cense had not been revoked.

North Carolina/Pennsylvania

* In 1978 a farm labor contractor from Belle Glade, Florida,
recruited 30 workers in Miami, Florida to work in North
Carolina, but he made no written disclosure to them as to
what the wages and working conditions were to be.

The contractor transported these 30 workers from Miami to
Faison, North Carolina in a U-Haul van with the door bolted.
He stopped once each hour so that the workers could get air
and relieve themselves.

When they arrived in North Carolina, the contractor failed
to pay the workers the minimum wage for their labor. They
were paid $30-40 per week for 30-40 hours of work. They
were given no pay stubs and shown no records of hours of pay.
And, the housing was substandard.

In North Carolina the workers kept asking when the farm labor
contractor would take them back to Miami. Finally, he told
them "tomorrow" and loaded them on a bus. He then headed
north to Pennsylvania, to Millwville. There he told the work-
ers that they had to pick tomatoes before he would take them
to Miami.

They were placed in a camp with approximately 30 other people.
There were only 2 shower stalls for the 60 residents. The
rooms were overcrowded. Each worker paid $5 per week for

this housing.

The workers also paid $50 per week for the following cuisine:

Breakfast - Grits
Lunch - Hot dog
Dinner - Pig's ears and rice

Complaints were filed with DOL in 1978 by approximately 10 of
these workers. In 1979 this farm labor contractor was twice
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granted certificates of registration by DOL, one for 0
workers, one for 65 workers. The certificate issued Feb-
ruary 12, 1879 did not authorize transportation and housing.
The certificate issued on March 7 authorized transportation
and housing. The contractor's license has still not been
revoked.

In 1979 two farm labor contractors recruited a migrant
farmworker, Alan Whitehead, in Philadelphia, Pa. They told
his he would have work and would earn $50 per day. They did
not give him written disclosure of the wages and working
conditions.

They then transported Whitehead, along with three other work-
ers, to the Wilke-Barre-Scranton area, where the workers

at first found no work available in tomatoces or cucumbers.
When he finally did work, Whitehead was paid nothing for
apporximately two weeks' work.

Whitehead quit, went to DOL and filed a complaint containing
allegations of violations of FLCRA and FLSA by the farm labor
contractors. DOL inspected and found minimum wage violations.
DOL informed Whitehead that he was owed $150 but that it would
not collect the money for him. DOL never investigated the
FLCRA violations at all.

These farm labor contractors were issued certificates of
registration by DOL in 1979, the last on July 5, 1979. The
July certificate granted one of them the permission to

house workers which had been denied him on January 24. These
contractors still have their licenses; none have been revoked.

Texas

- In 1978 a corporate cotton gin in Lubbock, Texas recruited
migrant workers from South Texas through a cotton ginners
association. The workers travelled 500 miles to Lubbock
relying on promises of 84 hours of work per week, safe and
decent housing to be provided by the gin, and reimbursement
for their transportation expenses. When they arrived, how-
ever, they did not receive any work at all initially. After
several complaints, they received a guarantee of 36 hours
per week which also was not honored by the gin. Moreover,
contrary to the recruitment promise, they had to pay rent
for their housing and their one room barrack was grossly
substandard, lacking a working toilet among other violations
of federal and state minimum habitability standards. The
workers never received the promised travel expenses.

In 1977 a group of migrant agricultural workers from South
Texas were recruited to work for a large corporate cotton
gin in Goodland, Texas. Through its contractor/employee,
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the gin solicited the workers with promises of a paid min-
imum of 40 hours per week for several months, and housing

to be provided by the gin. After travelling 800 miles to
accept the promised employment, they were given approximately
half the work they were promised, they were required to
transfer to a gin in a location different from the location
they were recruited for, and they were put in housing which
lacked heat and cooking facilities. Neither the gin nor its
employee/contractor were registered under the FLCRA.

In the summer of 1979 a large multi-national vegetable packer
in Hereford, Texas recruited South Texas migrant workers
through one of their full time managers. Induced by the field
manager's promises of 40 hours work per week for 5 weeks, and
decent housing to be provided by the .shed, the workers tra-
velled 800 miles to Hereford. When they arrived, they found
that the shed had over-recruited with the result that they
got only one week's work for a total of approximately 30
hours. The housing in which they were placed was plagued

by no toilet facilities, hazardous wiring (some barracks

were without any electricity at all) and a broken sewer pipe
that poured raw sewerage intoc an open pool on the ground ad-
jacent to the barracks. Conditions were so hazardous that a
city housing inspector untimately condemned the barracks and
ordered the workers out, forcing them to find housing on their
own. Since the workers not only received a fraction of the
promised work but also substantially lower wages than prom-
ised, they eventually returned to their homes having suffered
a net loss. Both the corporate packing shed and their field
manager are registered farm labor contractors but neither is
authorized to provide housing.

In 1979 Texas Rural Legal Assistance complained to DOL about
the recruiting practices of a large vegetable growing and
packing corporation. DOL found that one of the corporation's
"contractors"”, who worked for that corporation on a seasonal
but regular basis, had failed to make written disclosure of
wages and working conditions to the workers. He had also
compiled incomplete and inaccurate records, and had failed
to record the production of children.

A file obtained by Texas Rural Legal Aid through the Freedom
of Information Act shows that a Wage and Hour compliance of-
ficer explained the FLCRA violations to the contractor, who
said he understood them. On August 28, 1979, the file was
closed, with a letter to the contractor notifying him that

no further action was contemplated at this time; "however,
further violations could result in the imposition of civil
money penalties or other civil actions." This was the second
such warning letter to that contractor. The first had been
issued in July. The August 28 letter covered violations
occurring subsequent to the July warning letter, yet no sanc-
tions were imposed.
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In 1979 the DOL Area Director told an attorney for Texas
Rural Legal Aid that this same corporation would be required
to register because it had engaged in recruiting workers in
early 1979.

DOL in 1977 cited a "field man" employed by this corporation
for FLCRA violations. Although this man recruited for the
corporation on more than an incidental basis, DOL failed to
cite the corporation.

The DOL cited this corporation for minimum wage violations

in 1977. Moreover, that same corporatiom has in late 1978

or early 1979 paid an $1800 assessment for overtime violations.
In 1979, it paid approximately $300 in minimum wage violations
regarding field workers. The corporation is thus a known
violator of the Fair Labor Standards Act.

DOL has not disclosed its FLCRA actions against the corpo-
ration to Texas Rural Legal Aid, who represents the complain-
ants, on the ground that to do so would interfere with DOL's
law enforcement proceedings.

A "contractor” for that same corporation maintained incom-
plete records on the corporation's workers, records which
contained no addresses and social security numbers for many
crewmembers.

The contractor also failed to make written disclosure to his
workers at recruitment. And, he gave only one pay receipt to
an entire family, rather than one to each worker in a family
as required by FLCRA.

When DOL first investigated this farm labor contractor the
compliance officer found him exempt because he recruited
within 25 miles and less than 13 weeks. When a third party
later told the compliance officer that the contractor worked
as a crewleader in Uvalde, Texas as well as the McAllen area,
an addendum was added to the file noting his coverage.

The compliance officer then cited the contractor for the in-
complete records, but missed the nondisclosure and pay re-

ceipt violations. On July 14, 1979 the compliance officer

wrote the contractor a warning letter informing him that the

file would be closed and that no further action was contemplated.

Indiana

* Naas Foods, Inc. and Edmundo Sosa:

In 1978 Naas Foods, Inc., a cannery, recruited Texas workers
through Edmundo Sosa of Naples, Florida and Brownsville, Texas.
Naas sent a letter to Sosa, which Naas claims was shown to the
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workers. The workers were never given a complete written
disclosure statement. The letter stated that Naas needed
165 women and 160 men to work in Portland and Geneva, Indiana.

According to the letter, workers were to receive a minimum
$2.65 per hour, free housing, and the season was to begin
between August 1 and 10, and continue to between October 1

and October 15. Job duration was subject to change due to
weather conditions. Transportation was to be arranged by

Naas from Texas to Indiana and the cost deducted from the
workers' wages. These deductions would in turn be refunded

if the employees stayed until the season was considered closed.

Naas and Sosa brought the workers to Indiana several weeks
before steady work was available. Since the workers did not
have their own transportation, they had to eat at the com-
pany's cafeteria on credit. When the migrants began working
steadily, the cost of meals and transportation was deducted
from their initial paychecks, which brought their pay below
minimum wage.

DOL was notified and performed an FLSA compliance action
which resulted in a finding that FLSA minimum wage had been
viclated due to excessive deductions. Other FLSA violations
were also found, including nondisclosure of reasons for de-
ductions.

As a result, some of the workers were refunded the trans-
portation deduction, but DOL has not obtained liquidated
damages for them. WNor has it taken any action on the FLCRA
violations, as nearly as the Legal Services Organization of
Indiana can discern. Such discernment is difficult because
DOL refuses to share information about this case with the
Legal Services Organization of Indiana.

Approximately 17 workers have sued Naas Foods, Inc. under
FLCRA and FLSA in the case of Torreblanca v. Naas Foods, Inc.
and Edmundo Sosa, Civ. No. F-78-0163 (N.D.Ind., Ft. Wayne
Div.) (Filed December, 1978).

Subsequent to this episode, involving as it did nondisclosure,
misrepresentation and breach of promise to the workers, and
subsequent to the filing of the lawsuit, Edmundo Sosa was
again registered by DOL on January 1, 1979.

Wage and Hour in Indiana:

It is the perception of the staff of the Legal Services Organ-
ization of Indiana, Inc., that Wage and Hour does not do much
FLCRA enforcement in their area. LSO staff never encountered
compliance officers out on their own in 1979. Attorney Thomas
Ruge encountered one once -- at the immigration office in the
Spring of 1979.
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Attorney Ruge has called Wage and Hour people, and they

have put him off. This is in spite of repeated efforts and
invitations by Attorney Ruge to establish an effective work-
ing relationship.

Wage and Hour also take a long time to investigate a case,
which does not work with farmworkers. Wage and Hour had
told Ruge, "Yeah, we'll get to it." By the time they do,
the season is over.

Illinois

Canning Companies -- Current Practices

Illinois has several large canning corporations who recruit
for themselves and, between crops, allow their migrant work-
force to be used by other growers.

It is a practice of. these companies to promise migrants work
by a certain date for instance mid-April. The workers arrive
in mid-April to find that work will not start until mid-May.
The delay is ordinarily two weeks to a month.

The workers have, preparatory to their trip to the cannery,
withdrawn their children from Texas schools and closed up
their homes in Texas.

The lack of employment necessitates that the workers apply
for public assistance, with its concomitant drain on the
public treasury.

These canneries always promise that the housing is in satis-
factory condition, and it seldom is. Among the common housing
conditions are: Standing sewage; factory drainage running
through workers' cabins; rats; freight trains running near

the cabins; exposed electric wires causing electric shocks to
residents; fires due to improperly connected gas lines;
plugged toilets causing standing water in the toilet buildings.

In one instance, the Joan of Arc Company provided one water
heater with a capacity of 20 persons for a camp of 100 people.
After this was the subject of a citation ensuing from a fed-
eral inspection, the cannery installed 3 new water heaters.

Attorney Tom Hecht of the Illinois Migrant Legal Assistance
Project states that his program is never called by Wage and
Hour compliance officers and that he never encounters those
compliance officers in the field.

Michigan

The major problem with FLCRA enforcement in Michigan as of
1977 was that the farm labor contractor and the farmer would
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tell the compliance officer that the contractor was a "for
man". Tl compliance officer a pted that version and did
not consider the contractor covered by the Act.

a grower's attorney drew up a contract and handed it
the wor : at the camp, rather than at
Rural Legal Services com-
to DOL; t liance o cer stated that this was
inor viol that anything under a $100 civil money
it".

while one local compliance officer was very co-

i helpful to farmworkers, he was overworked and
enforce RA. This compliance of-
and had many other statutes to enforce.

mtractors were being used
r was complying with
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FLCEH | Toe Crvh Mance: lebidusm Lt

US. DEPARTMENT OF  BOR
EMPLOYMENT STANDARDS ADMiNISTRATION FARM LABOR L. vIL MONEY PENALTY REPORT

WAGE AND HOUR DIVISION

Name Registration Number

Farm Labor Contractor Employee
[J Farm Labor Cantractor O ot

Permanent Address Investigation Site

Compliance Officer(s)

ENTER AMOUNT
FLC/FLCE VIOLATIONS PENALTY IF APPLICABLE

. Failure 1o register:
a Certificate 4(a) .,
b. 1D Card 4(b) . “y
. Failure to exhibit certificate &lol .
. Disclosure to workers 6{b)
. Posting at work site 6lc) -
. Misrepresentation to workers 5[!:]{2!
Failure to keep required records 6le}
- Record keeping incomplete or inaccurate 6(
. FLC records furnished 1o user 6(e) . R iRy >
. Statement of amounts contractor rumm [|ru\r|dv:d to wmlmr GIaJ s
. legal alien workers (total may exceed $1000) B(1)
. Proper money payments 6(g)
Waorker purchases 8(h} , Vs
. Transporting without cm.hcm auhomat-on :{a]hﬂ
. Operating vehicle used to transport workers 5(b)(8) .
. Vehicle safety 5(b](8) & B(b)(12) ..
. Vehicle insurance 5(b)(5) & S{al(2) .
. Notification to Secretary of vehicle cham)c 5[dr - el
Housing workers without certificate authorization SInH-ﬂ -
Housing safety and Health (up 1o $1000) 5(b}(12)
. Posted housing conditions 6(d) e
Nnmmnnon to Secretary of housing cham;n Eiur
gly made misreg ions or false
uppl.c.mon for a certificate or 1D card S(b)(1) . . e
. Centificate holder is not the real party in interest and real m«lv
has had certificate or 1D card revoked, denied or does not presently
quality S[bH11) . . . . a B va b 1000
. Failure to abide h'r ngwmmm with workers 5(b)4) . . Sl R 400
. Breach of agreement with user S(b}{3) e IR 400
. Discrimination against workers testifying or exercising rlgllls 3a) ..... 1000
. Enga unre FLC (total may exceed $1000) 4(c) ... ... {1000 a8 *
Hiring un eﬁ FLCE [total may excead $1000) 5(b){10) .. .. i 300 ep. "
. Knowingly employing in any Farm Labaor Contractor act w-wa person
whao has taken any action that id ualify the person from he ,IJu—g
e or |0 card (total may excesd $1000) 5(b}{9) 1000 sa

- TOTAL ASSESSED PENM..TY EAXRK MK

I violation is for other than aggravated, willful or recurring, reduce penalty by 50%.
“If the FLC or FLCE has made application prior to beginning this investigation, subtract 50%,

(Continued on reverse) Form WH418

&A:‘b;f’ B Y e due. 19781
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U.S. DEPARTMENT OF LABOR

WAGE AND HOUR DIVISION

EMPLOYMENT STANDARDS ADMINISTRATION FARM LABOR CIVIL MONEY PENALTY REPORT

Name

Aegistration Number

Permanent Address

Investigation Site

Compliance Officer(s)

GROWER, PROCES50R OR OTHER USER VIOLATIONS

PENALTY

ENTER AMOUNT
IF APPLICABLE

d $1000) &led . A

al may exceed $1000) 14 . |

ol records { ¢ exceed S10000 14
d $1000) 14

$1000°

400

200

400

200

1000

TOTAL ASSESSED PENALTY

XX N

Edhht B &

violation is for other than sggravated, willtul or recurring, reduce panalty by 50%,
the FLC or FLCE hos made application prior to baginning this investigation, subtract 50%
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| Rev, 431 FIELD OPERATIONS HANDBOOK - 9/5/78 58e01 -2

(d) A determination of the number of individuals in the crew should be
made. Signed interview statements witnessed by more than one CO, if
possible, should be taken from the workers ascertaining whom they believe
to be the Farm Labor Contractor. Interview statements should include
individual's permanent address and other identifying information which
would expedite locating potential witnesses.

(e} In the event a FLC is unable to produce a current certificate of
regis ion -ument the clains of e registration.
r S s ey it ot T TTERYI

Lanaks ,.." . T A oy P L P s = - 3
(£f) If the n is cc cted by two COs, both snhould b
present and witness any statements made by the FLC, FICE, and/or user
under investigation. It is desirable but not absolutely necessary that
both COs be present and witness statements made by members of the crew.
The CO should document that the certificate was asked for and that
another CO on the team cbserved the request for the certificate.
If the contractor states that "he left the certificate.back
at the camp,™ it should be verified. =

(g) Full-time or ar employee. In addition to information required
for FLC, docuxmant e emplo nt relationship between the FLC and the
individual und investigation. Document the individual as a "full-time
or regular” emg ree of the FLC. . (See 29 CFR 40.2(m) and Section 4(b}
of the Act.) possess an I1.D. card should be
charged for failure to obtain the I.D. card prior to engaging in Farm
Labor Contractor activities. Documentation of information concerning
FICE also requires obtaining all information set forth in S5S8EO0l(a).

(h) Any person having a FLCE certificate is required to comply with
all provisions of the Act and regulations as if he were a covered
FIC as provided in 29 CFR 40.52.
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Rev. 431 : FIELD OPERATIONS HANDBOOK - 9/5/78 58e29 - 58e33

58e29 KNOWINGLY EMPLOYING IN ANY FLC ACTIVITY A PERSON WHO HAS
TAKEN ANY ACTION THAT COULD DISQUALIFY THE PERSON FROM
HOLDING A CERTIFICATE OR ID CARD. (Sec. 5(b)(9);
29 CFR 40.51(o), 29 CFR 40.63(j))

If a FIC knowingly employs any person as an FLCE who could be
disqualified from holding a certificate under Section 5(b) of the Act, a
viclation would occur. The disqualifying basis must be documented
{i.e., a FLCE whom the contractor knew had been convicted of murder in
the last year along with substantiation of the FIC's "knowing"
employment.

58e30 - ENGAGING UNREGISTERED FLC (Sec. 4(c); 29 CFR 40.53(c)

Refer to 58e01 for documentation on an unregistered FIC. When a
FIC is found to be unregistered or operating while his/her certificate
is not in full force and eifect (as described in 58e0l1), an investiga-
tion of the user should commence. In addition to the evidentiary
requirements set forth in 58e0l, interview statements should be
taken from the FLC and user to document the contractual arrangement.
e "
58e3l - FAILURE TO KEEP REQUIRED PAYROLL RECORDS (Sec. 14; 29 CFR 40.53(a))

(a) If the grower/user is determined to be the cne paying the workers,
he must maintain records required under Federal law (i.e., FLSA, IRS,
£S). 3

(b) cO{s) should request records from the grower/user for review.
Should the grower be unable to produce any records, CO(s) (preferably 2)
should document this information in the file. Statements should be
obtained frem the grower and FLC, if possible.

58e32 - FAILURE TO KEEP COMPLETE AND ACCURATE PAYROLL RECORDS
(Sec. 14; 29 CFR 40.53(a))

If the grower/user is determined to be the one paying the workers, he
must maintain complete and accurate payroll records. When CD(s) find
R/K violations during the investigation, transcriptions should

be made to illustrate the type of viclation and to provide a method
for computing back wages should they be found due.

58e33 ~ FAILURE TO OBTAIN AND MAINTAIN CONTRACTOR RECORDS

(Sec. 14; 29 CFR 40.53(b))

I
(a) 1If the{is been determined to be the person paying the workers,
he/she must provide the user (and the user has the responsibility to
obtain and maintain) copies of all records required to be kept and
information required to be provided by the contractor under Section
6(e) of the Act and 29 CFR 40.51(k} and (3). This includes not only
R/K information but all data concerning amcunts received on behalf of
’

b E
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Rev. 403 FIELD OPERATIONS HANDBOOK - 6/10/77 58A16 - 58A17

58A16 Case analysis prior to discosifion.

When the factfinding phase of the case is completed the CO must
analyze the situation in light of the following (see FOH 58A06):

(1) What noncompliance has been found and who is responsible?
What are the reasons for the noncompliance? 1Is this a first
investigation?

What is the most efficient and quickest way to achieve compliance?
It is WH policy that compliance be achieved immediately. Can
compliance be achieved administratively or is litigation or

other formal enforcement remedies (see FOH 58A10) indicated?

Is it necessary for the CO to make a followup investigation or
should a followup be made by another CO at the contractor's

next location? If litigation is necessary, which remedy is the
best to use under the circumstances and why?

The CO must make a judgement in light of the answers to the above as
to the best way to proceed. Necessarily some of the above informa-
tion may be obtained at the final conference. _—

iz 1

Final conference and disposition. .

Upon completion of the factfinding phase of an investigation under
FLCRA a conference will be held with the person investigated. As
appropriate the FLC/FLCE or farmer/grower may be present at. the same
conference. In any case the conference will be conducted with someone
who can speak with authority and make any necessary_changei:

(1) The CO shall point out to the FLC/FLCE and/or farmer/grower
the results of the investigation, where noncompliance was found,
and how compliance can be achieved.

The CO shall ascertain the reasons for any violations and obtain®
an agreement to comply. The CO shall point out to the FLC/FLCE
or farmer/grower the seriousness of the violationg and the pos-
sible consequences of operating in violation and the WH policy

. that compliance should be achieved immediately.

(3) The CO must exercise a practical judgement as to the best way
of achieving immediate compliance.

If the FLC/FLCE has failcd to register the CO will take whatever
Bteps are necessary to see that regiscration is achieved immediately.
. In some cases it may be appropriate to take the contractor to the
“ nearest State Employment Service office te apply for registra(icn.'

fxzﬂ 7‘—/'
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Sonator Nersox. What about the complaints that T have heard
here today. and I have heavd them before. that the lnw is xood but
the enforcement of the law by the State isn't very good!?

AMr Reyer. T am zoime to ask our seniov special investizator from
the Fresno oftice who deals in law enforcement and who is the man
actually out doing it. .

STATEIENT OF SEWARD YOUNG, SENIOR SPECIAL INVESTIGATOR,
FRESNO OFFICE OF STATE LABOR LAW ENRFORCEMENT

Mr. Yorxe. Thank you. T am Seward Young. senior special inves:
tiator for the Fresno Office of State Labor Law Enforcement.

In the avea that T police. which is a six-county area. I am the sole
State officer handling the policing of farm labor contractors.

Senator Nersox. Ilow many ave there in this area?

Mr. Yourye. Approximately 320.

Senator Nersox. You arve the sole State official supery
about 500 contractors in the arca?

Mr. Yorxe. That is correct.

Senator Nerson. Proceed.

A, Yorya, OF course these aren’t my only duties. T also police
the fields insofar as health and sanitation. child labor. workmen's
compensation. and other laws that the Stare division’ of labor lav:
e forees.

Last year T made 489 inspections of vavious fields. This wouldn't
only entail contractors, but it would also be farms where there 15 no
contractor invelved.

Senator Nerzox. You made 489 inspections of areas where workers
were employed. in other words.

Mr. Youxa. That is correct. T don’t have any record of the number
of warnings that I issued, but T did make 27 arrests for vavious vio-
lations that T found in the fields during that period of time. Most of
my arrests are made by the citation process. in other words. the
same as a traffic officer who gives you a ticket when he finds your
gpeeding. The only problem I do have insofa¥ as the enforcement of
the law is concerned is that T don’t get too gond of a response from
the courts in the final prosecution of the ease. My fines ave very
small. Tn one instance T found 200 ehildren in a field

Senator Nersox. Two hundred underage?

M. Yousa., Yes.

Senator Nersox. Tn violation of the law. in one field?

M. Yorse. Tnone field. One eitation was issued beeause it covered
the entive field. There were two separate instances of this type.

Senator Nrrsox. The same employer?

Mr. Yorxa. No. One was a contractor and one was a farmer. In
one case the ease was dismissed because the judse didu’t feel that
child labor in the fields was a bad thing. and in the other case I
obtained a 33 fine.

That's one of the problems we have in the enforcement of the
laws, My feeling is almost thae it is better not to make an arvest
but ratlier to give a warning due to the fact we don’t et too good
“f"’.‘ﬂr)|10r':ltiml from the courts. especially in these farm areas, -

Senator Nersox. These are all State courts?

Mr. Yor~xc. Yes. these are all State courts. They are actually
county courts. municipal courts, justice courts, courts of this type.
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Senator Necsox. What you need are some law and order judges,
I think.

Mr. Yor~a. Possibly so. sir.

Senator Nersox. Who follow the law.

Alr. Youxe. But when you are faced with a situation in an agri-
cultural county. I don’t know. the judges just don’t secem too much
interested in the enforcement of this type of law.

Senator Nrrsox. Well, 200 underaze in one field would seem a
little gross. If it were two, it might be another mattor.

My, Yorxa. Mr. Nelson, during the harvest season there are far
more than that working. let me assue you,

Senator Nersox. For one grower?

Mr. Yorxe. No. not for one grower. not one particular orower.
In this area during the harvest season I have about 115.000 farm-
workers that T police.

Senator Nessox. That isn't physically possible.

Mr. Youxe. Tt isn't physically possible to et around to all of
these spots. no. =

Senator Nersox. Tf vou did 480 is | year. if you even comnted
Sundays. yon would he doing substantiaily better than one a dav.
one and a third inspections a day ecounting Saturdays and Sundays,

Mr. Yorye. T keap busy.

Senator NErsov. Yon must violate the speed limit getting around.

AMr. Yorxa, The area that T cover is composzed of zonie 17.000
square miles. T think a reporter one time compared my aven, when
it was a little bit larger, to the area actually about the size of New
York. the State of New York. that is.

Senator Nrrsox. Tt sounds to me

Alr. Youye. It is a manpower problem with us at the moment.
Hopefully it will be rectifiod.

Senator NErsox. From the duties you have. it sounds more likelv
that they will double your duties more likely than double the staff.

Mr, Rexer. Senator. he is retiving.

If I may. T would like to make one or two observations abont the
complaints. You heard testimony from two workers who had diflienlty
collecting their wages. One of the workers did reccive his pay. The
other said he didn’t rveceive his pay by taking action through our
office becanse. as T determined it. lack of evidence, But we do accept
wage claims from workers against farm labor contractors and wo,_

[ proceed very quickly against the contractors. The 83,000 _hopd_that ™
1s required by ifornia law is a wage protection bond that was )
placed becanse historically there were oceurronces of contractors /:
skipping with payrolls.

If o conteactor leaves the arvea or doos not pav a worker and the
worker has a valid elaim. we can proceed awainst that bond and
collecr his wagoes,

[The biogvaphical sketeh of Mr. Youny follows |

BINCEAPITICAL SKETCI

Sewanrd Youne, Senior Special Tnvostizator with the Fresuo Office, State Di-
vizion of Taln w Enforesment sines 1054, .

P'rive to this. his law enforeoment career commeneed in 1910 as o T, S, Ttarder
Patral Tnspweror. Subsequently he was an [mizeation Inzpector: Immigra-
tion Tnvestizator; Sonior Depaty Sheriff, Fresno County Sherift's Office ; Special

bt H
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TESTIMORY
oF
GEORGE E. CARR
LEGAL AID BUREAU COF MARYLAND
SUBCOMITTEE ON MANPOWER AND HOUSING
UNITED STATES HOUSE OF REPRESENTATIVES
NOVEMBER 13, 1979
I, Introduction
My name is George Carr. I am the Chief Attormey of the Salisbury
office of the Legal Aid Bureau of Maryland. The Salisbury office
is responsible for the delivery of legal services to migrant workers
in Maryland in Delaware., I would like to jein with Mr. Ebbott and
Mr. Read in thanking this subcommititee for this opportunity to make
a few remarks.
I have been working with migrant workers for the past four years.
I began working in the Immokalee office of Florida Rural Legal Ser-
vices in June, 1975. From there, I moved to Wauchula, Florida
where I worked for another two years, Last January, I moved to

Salisbury, Maryland.

II, DOL Ine’fectiveness in Enforcing FLCRA

Mr. Chairman, I sincerely hope that the representatives of
agribusiness and the Department of Jabor which the subcommittee
hear today will not complain of undue regulatory pressure being
placed upon small, family growers. This analysis must fail for
two reasons, For one thing, we are now in the age of agribusiness.
Complex and sophisticated business practices involving tremendous

accumulations of wealth are becomin;; the norm in American agriculture,

For example, in Florida, there are many groves owned by absentee
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which are maintained by citrus maintenance corporations, are harvested
by citrus harvesting companies (which may, in turn, subcontract their
harvesting work to smaller citrus harvesting companies), and are sub-
Ject to fruit agreements requiring delivery of harvested fruit to
cltrus processing plants owned by combinations of other corporations.
In Florida's vegetable industry, a major international corporation,

A. Duda and Sons, Inc., dominates a substantial portion of all of

Florida's produce markets. With land holdings capable of staggering

the imagination in different continents, its position of prominence
in these produce markets is readily understood.

The growers are also wrong if they intend to convey the impression
that DOL has been active in FLCRA enforcement. As Mr. Ebbott indicated,
the Department represented in March and April of this year that it
would devote 58 man-years of its compliance officers' time to FLCRA
enforcement. In fact, the Department only utilized 31.9 man-years
of enforcement time, The results achieved during these 31.9 man-years
have been less than impressive. Nation-wide, the Department encountered
only twenty-five cases where farm labor contractors misrepresented
the terms and conditions of prospective employment at the time of
recruitment and only twenty-fowr instances of farm labor contractors
failing to abide by the terms and conditions of their employment agree-
ments with their workers. I would be glad to take this committee
on a tour of the labor camps on the Delmarva Peninsula during the
next growing season. I believe that we could locate more than
twenty-five cases of misrepresentation and more than twenty-four
cases of breach of employment contrasts in several days' time,

Interestingly, the Department's data show, that the Baltimore




113

Area Wage and Hour Administration Office,which is charged with

the responsibility for enforcing FLCRA in Maryland's Eastern Shore,
did not encounter a single instance of contractor misrepresentation
to farmworkers. Members of the committee, I hope that you will
remember that I reported problems in comnection with the operation
of Marcos Portalatin's labor camp near Wyoming, Delaware to the
Raltimore area office in June of this year when Mr. Read relates
his story about Mr. Portalatin's crew., It is incredible to believe
that any bona fide investigation could have been made at Mr. Porta-
latin's labor camp without uncovering substantial, life threatening

misrepresentation to workers.

The Department also states that it fbund only 158 instances of

farm labor housing failing to comply with applicable Federal and
State Health and Safety Standards in 706 investigations. In other
words, the Department contends that it found housing violations

in less than 23% of the labor camps visited by compliance officers.
The Baltimore area office represents that it found only seventeen
housing violations in forty-one investigations., Again, I would

like to invite the committee to the Delmarva Peninsula. I am certain
that we would be able to locate more than seventeen violations.

To give the committee a sense o the meaning behind these
statisties, I have brought along photographs of the largest labor
camp in our service area. This is the Westover labor camp located
in Somerset County, Maryland. The camp appears to be operated by
the Somerset Growers, Inc. A8 you members of the committee
review these photographs, I hope that you will be able to imagine
what it must be like to live in these facilities. Can you imagine
what it must be like to live in the Westover camp and have to work

in the fields for long hours? Can you comprehend how you would
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react if members of your family contracted dysentery or impetigo
because of the patently unsafe and wihealthy living conditions
surrounding you? How would You view agents of the United States
Department of Labor who observed yow: living conditions and did
not ask whether you were tricked into coming to Westover? Could
you tolerate the insulting inference that you moved into the camp
kmowing what it would be like? v
Members of the committee, at the request of the Legal Aid
Bureau, an individual with expertise in the area of institutional
residential facilities toured the labor camp at Westover. When he
was through, he stated that it was one of the worst living situations
that he had seen. In fact, he believed that it was worse than any
prison he had seen. This seemed like an extraordinary claim at
the time it was made because he had testified as an expert in a large
number of cases dealing with Jail conditions. However, in retrospect

the claim seems less extraordinary, After all, at one time the

camp served this country as a prison. Originally, many of the

buildings now at Westover were used as a barracks for the Civilian
Conservation Corps. In Wald War II, the buildings were used to
house prisoners of war, Now, they house migrants.

From my own kmowledge and contacts with members of the farmworker
community, I know that the conditions in Westover have existed for
at least three years. Very reliable persons advise me that Westover
is now worse than it was five years ago. ILists of crew leaders
believed to be operating in Westover during past Years compiled by
migrant service agencies suggest that a vast majority of the crew
leaders working out of Westover were doing so without authorization
to house migrant workers. A check with the public registry of

farm labor contractors compiled bythe Department suggests that
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the Westover crew leaders operated without housing authorization
and were never subjected to any enforcement activity by the
Department, One crew leader operating in Westover this year

did not have any certificate of registration and managed to re-
main wholly undetected by the Department's compliance officers.

I hope that the committee will not blindly accept my rendition

of the facts about the Department's FLCRA enforcement efforts

in Westover, I hope the committee will encourage the Department to
come forward with records of its enforcement efforts showing that
it has cited the crew leaders and ¢ hers responsible for the condi-
tions there and has enforced the law in the manner intended by
Congress.

Members of the committee, it is my belief that the Department
can make no such showing. It is my hope that you can fully appreciate
the tragic consequences ¢f this inaction. Like any normal person,
I hope to inspire my clients with a sense that they can, through
their own individual efforts, overcome the conditions of poverty
which trap them and the members of their families. There is little
I can say, however, to a family at Westover other than that they
are subjected to conditions which appear to be in gross violation
of the law and that the Department of Labor has failed for many
years to afford them the administrative remedy provided by Congress.
III. Absence of FLCRA Sanctions

Commentary on the substantial problems underlying the efforts
of Wage and Hour compliance officers should not deflect the attention
of this subcommittee from the problems legal services attorneys
have encountered in encouraging the Department to bring the full

force o the law against the most serious offenders. On many occasions
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during the past several years, I have addressed suggestions to the
highest levels of the Department concerning obvious investigative
techniques for identifying and gathering evidence against the

most seriocur violators of the Act. I cannot recall a single in=-
stance of favorable response to any of these suggestions or any
occasion when the suggestions were followed. One suggestion was

to encourage compliance officers to ascertain whether contractors
and/or growers were making deposits of social security tax deductions
in the manner required by the Federal .Insurance Contributors Act.
There has been no Departmental response to this suggestion., I en-
courage the committee to ask the spokespersons from the Department
to explain what efforts they have undertaken to monitor payments of
social security taxes.

More significant, the Department has exhibited a curious
reluctance to promote criminal prosecutions of the serious vio-
lators of FLCRA. To fully comprehend the human consequences of
this problem, it may be appropriate to review the history of crew
leader Wardell Williams, Mr. williams is now a resident of Wauchula,
Florida. He is said to operate one of Florida's larger vegetable
and fruit barvesting crews., Like me, he moved to Wauchula after
beginning his career in Immokalee, In 1969, Mr. Williams pleaded
guilty to the crime of involuntary manslaughter after he had killed
his wife, In 1974, an information was sworn against him in Wau-
chula accusing him of sale of alcoholic beverages without a license.
A few weeks later, Mr. Williams estreated the $250 bond which had
been set for him, In early 1978, Florida Rural Legal Services
filed a civil law suit against Mr, Williams on behalf of a farm-

worker whose pay receipts for his period of employment by Mr.




Williams tended to show that he never received more than $12.00

at the conclusion of weel.-long pay periods. Florida Rural Legal
Services subjected the payroll records produced by Mr, Williams

to a painstaking analysis and summarized their findings on a
voluminous series of charts. As a result of this analysis and
other discovery activities conducted as a necessary element of the
civil litigation, it was concluded that proper law enforcement
officials should be notified of possible violations of the crimi-
nal provisions of FLCRA and other criminal statutes. Meanwhile,

in March and April of 1979, officials at the highest levels of the
Department represented that enforcement efforts directed toward
serious and repeat violators of FLCRA would become a Departmental
priority, Accordingly, on May 30, 1979, the highest levels of the
Department were provided with all the payroll charts and other
information compiled by Florida Rural Legal Services concerning

Mr. Williams' activities. An offer was made to afford any addi-
tional cooperation that was needed and a request was made that the
Department keep Florida Rural Legal Services advised of progress in
any criminal investigations. On July 5, more than a month following

the delivery of the Williams' materials, the Department acknowledged

their receipt. By September 13, now more than three months following
delivery of the materials, the Department had failed to provide any
updated information about the Williams matter and a request had

to be made to learn the status of the case. A day later, I cprke

with an attorney from the Criminal Division of the United States
Department of Justice who had been identified as one of two individuals
in that division with experience in FILCRA matters., He advised me
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that he had received no files from the Department or any other
communications regarding FLCRA criminal prosecutions since 1972,
He had never heard of Wardell Williams.

Members of the committee, it is my belief that if we could
fimd Wardell Williams crew today, we would find farmworkers sub-
Jected to conditions similar to those encountered by the man who
sued Wardell Williams in 1978, If 2 member of your family were
to be lured into Mr. Williams crew, how confident could you be that
your relative would receive the justice due to him through the
efforts of the Department of Labor?

I could probably testify for mamy hours about other serious
and repeat violators who have encountered my clients. Briefly,

I am constrained to say that they all continue in business and that
if my present clients are correct, they continue to engage in the
same practices which brought them to my attention in the first
instance, Some of these individuals have been subjected to

civil money penalties, but I am unaware of any efforts taken

by the Department to collect these penalties.

IV. Enforcement can be Constructive

Grower representatives frequently contend that they cannot
comply with FLCRA because of the expense assoclated with compliance,
Should the committee receive such representations today, I hope that
they will subject them to greatest scrutiny. Insofar as the cost
of providing decent housing is concerned, the committee should be
informed that the Farmers' Home Administration of the United States
Department of Labor makes money available through sections 514 and
516 of the 1949 Housing Act at interest rates as low as 1% for

rural rental housing projects for farm labor. PmHA jndicates that
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growers on Maryland's Eastern Shore have refused to accept such low
interest loans because they do not wish to be individually liable
for the notes. Clearly, the growers have made an economic decision
in favor of incurring the possible costs associated with detection
of their conduct instead of incurring the cost of 1% FmHA loans.
Perhaps if the growers in Maryland were given more of an incentive
to take advantage of FmHA programs by DOL enfuicement activities,
camps like Westover will cease to exist. Insofar as record-keeping
requirements under FLCRA are concerned, they are not substantially
different from the record-keeping requirements imposed upon every
other American employer. Agribusiness must be called upon to
articulate some justification for why it should be privileged
and not subject to the rules of fair play and basic decency
which govern the activities of other major employers.

The. consequences of failing to bring meaningful sanctions
upon repeat and serious violators ol FLCRA impact upon the
entire industry. Individuals failing to abide by the requirements
of the law operate at a lower cost than their competitors. Obviously,
a crew leader who does not pay social security taxes is not subject
to a cost of more than 12% of his payroll which a law-abiding
competitor must pay. Unless violators of the Act are punished,
an ethic will prevail in agribusiness that you must act like
Wardell Williams to survive as a farm labor contractar. The
Department must initiate vigorous enforcement actions as soon as
possible to prevent such an ethic from prevailing in the farm labor

market.

V. Conclusion
The conditions related to the committee today hardly bespeak
a need for less vigorous regulation of Farm Labor Contractors. The
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abuses which we have attempted to document have resulted from cor-

porate as well as individual conduct. Individuals who now violate

the act could quickly adopt a corporate form and seek to exempt

themselves from FLCRA coverage if the act is amended in the manner
now proposed by agribusiness.

I hope that this committee will try as best as it can to
insure that the Department of Labor extends the protection of
the Act to more workers rather than permit the scope of the act

to be seriously dimished,
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Testimony of Arthur N. Read, Camden Regional Legal Services, Inc.
Subcommittee on Manpower and Housing, Committee on Governmental Operations
U. §. House of Representatives

November 13, 1979

My name is Arthur Read and I am an attorney with the Farmworkers
Division of Camden Regional Legal Services, Inc. in Vineland, New Jersey.
I wish to focus the Committee's attention on an example of a
Farm Labor Contractor whose treatment of his workers highlights the
need for the Farm Labor Contractor Registration Act (FLCRA) as a tool
to curb abuses, It also highlights need for more wvigorous and effective
enforcement of FLCRA by the U.S. Department of Labor. Finally this
case shows what a tragedy it would be to exempt Farm Labor Contractors
from the Act merely because they are "regular employees" of coroporate
employers.
Marcos Portalatin is forty-four yearo old,300 pound farm labor
contractor who was born in Puerto Rico and has worked in the South
Jersey area for 20 years. 1In May 1974 he attacked a paralegal from Cam-
den Regional Legal Services Farmworker Division with a knife when the para-
legal came to the farm where he was the crew leader to speak to workers
there. The paralegal escaped uninjured and Mr. Portalatin was ultimately
convicted of a disorderly persons offense and fined $25. In July 1974
New Jersey State Assemblyman Byron Baer accompanied by reporters returned
to the same farm and was attacked by Mr. Portalatin. Mr. Baer suffered
a broken forearm and a newspaper reporter received cuts and bruises. The

cars of Mr. Baer and others who accompanied him were attacked and their

windows broken, In subseguent criminal proceedings Mr. Portalatin was




acquitted of all charges.

In September 1974 a federal grand jury indicted Mr. Portalatin on a
nine count indictment charging amonst other things that he had held workers
in peonage and had violated the civil rights of workers by his assaults
on the representatives of Camden Regional Legal Services, a federally
funded program. Mr. Portalatin was again a;quitted on these charges.

As these events occurred prior to the 1974 amendments to the Farm Labor

Contractor Registration Act Mr. Portalatin's 1974 recruiting was

exempt from the Act.

This year in April 1979 Mr. Portalatin apparently made arrangements
with a neighboring South Jersey farm, Leonard Farms Corporation, to
recruit a crew of 30-40 workers to harvest asparagus in rural Delaware
near Wyoming, Delaware. Leonard Farms Corporation agreed to advance money
for air fare for workers recruited in Puerto Rico. It was aparrently
contemplated that upon completing the asparagus harvest in mid to late
June, Mr. Portalatin would bring his crew to South Jersey to do
work for both Leonard Farms Corporation and the farm where Mr, Portalatin
had worked most of the previous 20 years, Rosaric Sorbello and Sons.

Mr. Portalatin concentrated his recruitment of workers on the
Ponce area and in a small mountanous town in the interior of Puerto
Rico, Cidra. 1In his recruitment Marcos Portalatin looked for young

teenagers who had never worked in the mainland U.S. and who did not

know English.

In mid-ﬂpril Marcos Portalatin, two of his daughters and his

e
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his son-in-law visited the Cidra area. They succeeded in gathering a

group of 12 potential workers who were promised that they would be able to
make good money of $180 to $200 per week and that they would have 6 months
of steady work in New Jersey. The workers were told that they would have
to pay $30 a week for food and were promised good housing from which they
would be free to come and go as they liked. None of the workers were
given anything in writing.
At about the same time another group of workers was recruited by
Marcos Portalatin and his son-in-law Ismael Guzman from amongst
aguaintances of Ismael's from the Ponce area.
These two groups of workers were met at the San Juan airport a few
days later by members of Portalatin's family and flew from there to
the Philadelphia airport. From there they were transported to the
Rosario Sorbello and Sons Farm in Swedsboro, New Jersey. It was
here that their nightmare began. The workers were crammed into a small
sleeping area with 19 to 24 beds which were not even two feet apart.
The sheets and mattresses were dirty and broken and there was no place
to put clothes. The bathroom did not have doors and the toilets were
not working properly and had filled the place with a stench. After
two days of no work there because of rain,the workers were all loaded
into the Portalatin camper truck and transported to Delaware.
In Delaware the workers were aroused about 4 a.m. every morning.
They were given a donut and coffee and then immediately crammed into
the pickup truck and driven to the fields which were anywhere from 10

to 30 minutes away. In the fields the workers were set to work picking
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asparagus at a back-breaking pace. Their only breaks were a 3 minute
break in the mid-morning for food and a 5 to 10 minute lunch break.
Oon the first day of work in Delaware one of the workers, a 19 year old
youth began to feel strong pains in his back, stomach and head. When
he complained of these pains Marcos Portalatin asked for the youth's
asparagus knife and hit him with the handle end on his back, chest
and the back of his head. As the boy stood up Marcos lunged at him
again with the knife. Despite his pains the young man returned
to cutting aspargus. A few minutes later when Marcos Portalatin
saw the same worker talking to another worker, he told him he
would be beaten if he didn't shut up and work.

After that the crew worked in fear. They were frequently
forced to work faster by threats of what would happen if they didn't.
Workers were told they would be run over by Portalatin's truck if they
didn't work fast enough and at time he would drive the truck behind them
in the fields accelerating it now and them to make them speed up.

The camp in Delaware was located in an isolated area and the
workers were never permitted to leave it on their own except when
they were permitted to walk in a group to a coin laundry nearby.
While they were in the laundry, Portalatin would drive by in his truck
regularly to see to it that no one tried to leave. Workers were told
that if they left the police would bring them back and that they would
be beaten. Indeed when some workers did successfully escape later,
several other workers were driven to the police station while Marcos

Portalatin went inside and were later told that the workers who had

left were being held in jail.




when pay day arrived the workers learned that after deductions
for food, sodas, cigarettes, alcohol, candy, travel, etc. they were
entitled to wvirtually nothing. veral workers received only a penny

for their 80-90 hours worth of work in a week. Any money which workers

did receive they were persuaded to leave witl . Portalatin for

"safe keeping". One worker who failed to heed Mr. Portalatin's
instructions concerning leaving his money with him for safe keeping
had all his money stolen while he was in the fields. When the
worker demanded to call the police, Mr. Portalatin refused to

allow him to.

In mid-May U.S. Department of Labor investigators from the
Baltimore Area office met with Marcos Portalatin and one of the
corporate officers of Leonard Farms Corporation. Despite an apparent
claim by Leonard Farms Corporation that Mr. Portalatin was a
reqular employee of theirs, U.S. Department of Labor investigators
determined that Mr. Portalatin was a Farm Labor Contractor.

ators explained to Mr. Portalatin his cbligations under the
Farm Labor Contractor Registration Act. The U.S. Department of
esentatives apparently made no attempt to speak to
workers about their conditions of work or recruitment at that time.
They determined that so long as Mr. portalatin voluntarily registered
as a Farm Labor Contractor, they would do no more than recommend

assessment of civil money penalties against him.
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Within days of Mr. Portalatin's meeting with the U.S. Dpartment
of Labor representatives and without having filed any registration
papers as a farm labor contractor, Mr. Portalatin sent one of his
daughters back to Cidra, Puerto Rico to recruit more boys for the
asparagus work. Again glowing promises of good living and working
conditions were made to the youths and their parents. Again nothing
was given to the recruited workers in writing. Again a group of
teenage boys who had never worked in the mainland U.S. and most
of whom did not speak English were recruited to come to work.

This new group of workers arrived in Philadelphia on an
evening flight from Puerto Rico. They were patked with their
baggage like sardines into Mr. Portalatin's pickup camper van
and a car and arrived at the farm labor camp in Delaware at 1 a.m.
Only a couple of hours later this group of workers were ordered
out of bed at between 3:30 and 4:00 a.m. and told to get up for work.

These workers were similarly paid as little as a penny in net
earnings for their B80-90 hours of work in a week. They were not
permitted to leave the camp and one worker who was overheard
threatening to escape had his pockets slit open and his
money taken away for "safe keeping". Other workers were shown
abandoned graves in fields where they were working and told that
they could expect to end up there if they did not do as they were told.
Another worker from this new group was beaten for not working fast

enough when he had back pains. Again workers were told if they left




the police would them.
In early June George Carr of Legal Aid Burea of Maryland
and Camden Regional Legal Services learned of Mr. Portalatin's
Mr. Carr contacted the U.S. pDepartment of

Delaware operation. ¢

area offices and requested

Labor's Region Three and Baltimore
full investigation of the camp. Following this it was
first time that an earlier investigation had been

for the
ed a further

J.5. Department of Labor promis

thorough invest Mr. Carr stressed to the U.S. Department
that it would be necessary for U.S.

to find a way to speak to workers

so that they would not be subject to retaliation.
ns were apparently considered exaggerated by U.S. Department

farm labor camp were meanwhile given strict in-
ions by portalatin that they were not to speak to anyone from
e the camp. rhey were told that they knew what would happen

to them if they did. When investigators were expected some workers
e police were looking for them and were made to hide

told t

in the woods for hours.
This time the U.S. Department of Labor agents did revelw some
wage records. They detexrr that excessive deductions from wages
»de for travel advances and further apparently learned that
records of hours worked were kept. Mo effort was made to
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have Mr. Portalatin document other deductions that did not appear
in the farmer's pay records. No effort was made to question workers
out of the presence of the crew leader,or to determine the number

of hours which workers had been working, or to determine what
workers had been promised at the time of recruitment.

Following this inspection and complfints from another
who had escaped the camp about mistreatment and beati
Leonard Farms Coporation claims to have dec
Mr. Portalatin responded by taking the bulk
Rosaric Sorbello and Sons camp in New Jerse

In late June the Farmworkers Division of Camden Regional
Legal Services was retained by several workers who had m: aged
the Portalatin camp. Subsequently the step brother of
workers indicated that he wanted to leave the camp if
him to recover his possessions. That night when we
to recover his possessions,
leave the crew with us.

Because of the workers accounts of fear and intimidation at the hands
of Marcos Portalatin , we asked that their paychecks be mailed to our
office on payday. When this did not occur we contacted the farm to
try to arrange to pick up their checks. Subsequently 8 Portalatin
left a message that the workers checks were available, but that they

would have to come get them. By telephone we then advised Mr. Portalatin

that we had signed authorizations to pickup the worker k
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were then invited to come to the farm to pick them up. While
P

at the farm in Mr. Portalatin's kitchen I was attacked and nearly
killed by him.

Unfortunately despite all the publicity and attention on the
plight of migrant farm workers that was stirred by this incident, we
have still been forced to conte with a bureaucracy that is excessively
slow and inefficent in responding. We were able to establish a
good working relationship with the Trneton area office of the U.S.
Department of Labor, but we discovered that the U.S. Department of
Labor's fragmentation into different Regions and Area Offices made
effective coordination of an investigation crossing different
Regional and Area boundaries imposssible.

The bulk of our clients from the Portalatin camp were so
overwhelmed and frightened by their experic with Marcos
Portalatin that they wanted above all else to return to Puerto
Rico as soon as possible. We were forced to follow the clients
to Puerto Rico to complete the affidavits necessary to establish the
full pattern of Marcos Portalatin's acts. At no time were agents from
the U.S. Department of Labor office in Puerto Rico utilized for follow-up
on the Portalatin crew and indeed it is our understanding that
the U.S. Department of Labor office in Puerto Rico conducts virtually
no FLCRA investigations despite the large number of migrant workers
recruited there.

Although the U.S. Department of Labor's Trenton Area office
of the Wage and Hour Division agreed to allow us to supply affidavits from

*Tndeed Maria Portalatin who had been involved in the recruitment was promptly
and without gquestion registered as a Farm Labor Contractor within days after I was
stabbed and her father fled to Puerto Rico.
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clients so as to complete the investigation of Marcos Portalatin, his
family and the farmers who employed him, the U.S. Department of Labor's
Baltimore Area office of the Wage and Hour Divisieon insisted on
closing its investigation by settling for 560 per worker to be
repaid by Leonard Farms Corporation for excess travel deductions. This

was despite the Baltimore Area office's failure to determine the
hours worked by those in the Portalatin crew.

Furthermore, despite the fact that the Trenton Area office

was directed to close its FLCRA investigation in mid-August,
we still have received no notification as to whether the
U.5. Department of Labor is prepared to pursue criminal charges
under the Farm Labor Contract Registration Act against Marcos Portalatin
and others involved in his operation. Given how seldom the U.S.
Dpeartment of Labor has pursued criminal charges against FLCRA
violators, this failure to act with speed is hardly surprising.

It is clear that without constant prodding by counsel for
vicitims, Congress and publicity, criminal prosecutions would
never have been considered here despite the conditions of virtual
peonage under which these teenagers were required to work.

Finally, it is important to take note of the effect of

current attempts to exempt all corporate farms and their employees
from the Farm Labor Contractor Registration Act. Had amendments to
FLCRA such as those proposed in H.R. 5575 been in effect, it is clear

that Leonard Farms Corporation would have claimed that Mr. Portalatin




was a regula

art

to happen.
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Mrs. Corrins. Our next witness will be Mr. Craig Berrington, the
Deputy Assistant Secretary of Labor for the Employment Standards
Administration. He will be accompanied by Mr. Basil Whiting, Dep-
uty Assistant Secretary for OSHA, and Mr. David O. Williams, Ad-
ministrator of the U.S. Employment Service in the Department of
Labor.

Would you identify yourselves for me, please?

STATEMENT OF CRAIG BERRINGTON, DEPUTY ASSISTANT SEC-
RETARY OF LABOR, EMPLOYMENT STANDARDS ADMINIS-
TRATION; ACCOMPANIED BY BASIL WHITING, DEPUTY AS-
SISTANT SECRETARY, OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION; DAVID 0. WILLIAMS, ADMINISTRATOR,
U.S. EMPLOYMENT SERVICE; AND RONALD WHITING, ASSOCI-
ATE SOLICITOR, GENERAL LEGAL SERVICES

Mr. BerriNeroN. Good morning, Madam Chairwoman. I am Craig
Berrington.

Mrs. Corrins. Good morning.

Gentlemen, we have your testimony in full. May T ask you to sum-
marize it, with the knowledge that this will all be placed in the record,
because we, unfortunately, are short of time.

Mr. Berringron. Certainly, Madam Chairwoman.

Mrs. Corrins. Without objection, it will be included in the record.

Mr. Berrington ?

Mr. Berringron. Thank you, Madam Chairwoman, and thank you,
members of the subcommittee, for the opportunity to be here today to
discuss the Labor Department’s enforcement of important Federal
laws relating to protection of farmworkers.

During the past 214 years, this administration, and particularly
Secretary of Labor Ray Marshall, has given high priority to improv-
ing both the working conditions of the Nation’s farmworkers and the
living conditions of Americans who live in rural areas.

I will start the presentation by giving a brief overview of the Labor
Department’s activities. My colleagues will then discuss the OSHA
responsibilities and the Employment and Training Administration
responsibilities, particularly those carried out through the U.S. Em-
ployment Service.

All of these programs are closely interrelated, and we have been
making special efforts over the last 2 years to coordinate them. We
have established task forces to deal with specific problems on coordi-
nation dealing with housing and the importation of temporary foreign
labor.

For example, as a condition of accepting interstate clearance orders
for the recruitment of workers, the Employment and Training Admin-
istration conduets preoccupancy inspections of temporary farmworker
housing; the OSHA also has responsibilities for housing conditions,
but those responsibilities are more limited to the time in which farm-
workers are actually occupying the housing or doing so imminently.

The Employment Standards Administration, again with another
piece of this activity, has responsibilities under FLCRA to obtain
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assurance from farm labor contractors that the housing eamps they
either own or control meet Federal standards.

Recently, these three agencies—the Employment Standards Admin-
istration, ETA, and OSHA—have completed an agreement on coordi-
nation of housing inspeetions. The agreement includes provision for
coordinated targeting of housing inspections, for shared housing in-
spection information, and for referral of unsafe housing situations to
the agency that can best handle the enforcement in accordance with
the particular status of the housing at the time.

That housing coordination agreement serves as a major accomplish-
ment to bring the three laws and three responsibilities into harness,

Mrs. Corins. Mr. Berrington, if you would permit, I think most of
the members of the subcommittee are familiar with what the Depart-
ment of Labor as well as the other departments are supposed to be
doing about this problem. So, perhaps you could just skip that. We
would very much appreciate it.

Mr. Berrinaron. Certainly.

Let me move, if T may, to some of the items pertaining to enforce-
ment of FLCRA, especially since those matters were discussed earlier,

Wo do require farm-labor contractors to register, and the amount of
registration which is done and which is required is one important indi-
cation of the effectiveness of the administration of the law generally.

Mrs. Connins. Let me ask you a question on that point before you
move away from it.

Both groups have testified that there is overregistration. Youn are
dealing with registering instead of getting down to spending your
manhours on some of the very important violations that are there.
What would be your response to that?

Mr. Barrineron. We do not believe that there is overregistration
because registration is not just a paper process. Registration includes
the requirement that the farm-labor contractor adhere to certain sub-
stantive provisions of the law: also, it gives us a record of farm-labor
contractors for purposes of further tracing, for determining viola-
tions, and for the dissemination of information.

Mrs. Corrins. It is my understanding that the Department has indi-
cated an inerease in registration during 1978 which arose during its
enforcement drive. The question has been raised, why was a significant
length of time spent in the seed corn industry. for example, when the
majority of seed corn workers are local, mainly high school students?

Mr. BerrinaroN. We have no longer take the position that, where
students are involved, registration is necessary as a general matter.
Indeed. T would agree that the Department’s enforcement resources
were not. most effeetivelv utilized in that kind of situation.

But it is important. T think, to look at the registration statistics, not
because they tell the whole story, but because they do tell part of the
storv.

Mr. Brrier. May Tinterrupt at this point ?

Mrs. Cornins. Cortainly.

Mr. Brreer. T just want to be sure T understand what you are saying.
You had a change of position with reference to whether students
should register. Ts that what yon are saving?

Mr. Berrixaron. There is a great deal of corn detasseling which is
done by students—high school students to a large extent—during the
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summer months in many States. In many instances, the transportation
or the supervision of those students is done by high school teachers or
coaches. In November 1978, an amendment to FLCRA was included
in the Perishable Agricultural Commodities Act Amendments that
excluded farm-labor contractors who were engaged solely in supply-
ing full-time students to detassel hybrid seed corn. We have taken the
position that in those kinds of situations where we are not dealing with
traditional migrant and agricultural farmworkers, the registration
requirements of the act are not to be vigorously pursued.

Mr. Burrer. That is your current position. How much energy did
you extend going off in the other direction ?

Mr. BerringTOoN. Too much.

Mr. BurLer. Is this a unique situation, or are you going to tell us
the rest of those examples?

Mr. BerriNeron. The situation with corn detassling, while per-
haps not the only possibility, was in any case a fairly unique one.

Mrs. Corrins. I wonder if I can get a unanimous-consent agreement,
because time is so limited, to start questioning our witnesses with the
understanding that much of what they have in their testimony will
be brought out through the questioning. Does anyone object to that?

Mr. Macuire. No objection.

Mr. Burrer. T have no objection.

Mrs. Corrins. Thank you.

Mr. Berrington, in your prepared statement, you say, on page 10,
that top priority has been given to identifying and investigating con-
tractors who have repeated violations. You say, “This administration
has given high priority to improving the working conditions of the
Nation’s farmworkers.” But when I look at the data which your De-
partment supplied to this subcommittee on the small number of peo-
ple assigned to enforce the Farm Labor Contractor Act and the al-
most. total lack of civil and eriminal penalties which have been meted
out, I reach a different conclusion.

First, T would like to ask if you believe 58 man-years for enforce-
ment is evidence of a high priority being placed on the administration
of this act by the Department.

Mr. BerringToN. We have substantially increased the priority over
the last 214 years,

Let me give you some statistics because T think, if you look just
at the man-years devoted to it. you do not get the full picture. Al-
though we have not, in fact, devoted as many man-years as we would
have wanted or planned to last year, or will next year, if you look at
the enforcement actions—the baseline activity—you will see a much
more dramatic increase,

In 1975, for example, there were fewer than 1,000 enforcement in-
vestigations conducted under FLLCRA in that entire fiscal year. In
1978, there were 3,823; and in fiscal year 1979, even though we did
not reach the entire manpower complement that we wanted to, we
increased the number of enforcement actions to 5.708. That is an in-
crease of 66 percent over a year. We think that shows some progress.

Mrs. Corurxs. Why have so few positions been budgeted for en-
forcement, and why has this budgeted level of enforcement not ac-
tually been allocated to FLCRA ?
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Mr. Berringron. The FLCRA budget has increased. n fact, it
almost doubled within the past year. The budget for FLCRA is re-
lated to the salaries and expense budget for the Employment Stand-
ards Administration, which involves the Fair Labor Standards Act
as well.

In some specifics, I believe the budget was approximately $1.2 mil-
lion just a few years ago, and it is about $2.6 million now. I can get
the exact figures for you, but the budget has increased substantially.

Mrs. Corrins. Without objection, those figures will be included in
the record at this point.

[The material follows:]

FLOCRA Bupcer FroM Fiscar Year 1975 TrHrovueH FiscanL Year 1980

1975 1976 1977 11978 1979

Total budgeted positions ;- 38 38 k] 72
Compliance officer position 5 28 28 28 58
Support positions . ___..... == 3 10 10 10 14
Budget (in thousands)............... $1, 058 $1, 154 $1, 277 $2, 168

1 Does not include 30 compliance officer and 4 support staff positions received in a 1978 supplemental passed on Mar. 7,
1978. The compliance officers could not be hired and trained to become fully effective before the end of the fiscal year.

Mrs. Coruins. T believe it was Mr. Ellsworth’s testimony, and the
group who just left the table agreed, that of all these enforcement cita-
tions, only 5.2 percent were for meaningful citations. Why is that
number so small?

Mr. Berrinerox. I do not agree with that, and T can show you data
on that point.

The specific data on the budget were: In 1978, the budget amount
for FLCRA enforcement was $1,277,000; in fiscal 1979, it was $2,168,-
000; and we plan to increase that in 1980, I should also add that that
does not represent the full amount of activity spent on FLCRA
because we have joint investigations involving the Fair Labor Stand-
ards Act, and the full amount spent is somewhat in excess of these
amounts.

Mrs. Corrins. Will you provide for the subcommittee the kinds of
citations that were issued, similarly to what has been done by Mr.
Ellsworth’s group? Then we can see from a comparative analysis what
you thought was important and critical. T find agreement between

oth of the groups who were just here that a lot of time is being wasted
on what they consider to be unimportant things, certainly not getting
at what the meat of the act is supposed to be.

Mr. BERRINGTON. Yes. I \\‘rmlr{ be glad to supply those data.

Mrs. Corrins. Without objection, they will be included in the record
at this point.

[The material follows:]

The attached table represents violations of the Farm Labor Contractor Regis-
tration Act found during FY-1979. The statistics, shown by Regions and National
totals, indicate the number of times farm labor contractors, farm labor contrac-

tor employees, and users of farm labor contractors were cited for violations of
the specified Sections of the Act.
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Mr. Berrinaron. We agree. We would like to spend, and we have
been spending more time, on the meat of enforcement.

Mrs. Corrixs. Why?

Mr. Berrinaron. Why should we be spending more time on it, or
why——

Mrs. Coruins. Why have you not?

Mr. Berrinaron. Because we have had substantial resistance to even
the basics of the act.

Mr. Macuire. Could we ask from whom, Madam Chairwoman.

Mrs. Conraxns. Yes, indeed. From whom?

Mr. Berrinatox. I think the litigation speaks for itself as far as
substantial resistence is concerned from the farmowner and the cor-
porate farm community. There is resistance, as Mr. Ellsworth pointed
out, to the Department’s reading of this law since it was amended in
1974 to cover corporate farming activity. There is also resistance from
the farm labor contractors who move around very frequently.

It is very diffieult for any organization to get a handle on that.
Until we can deal with the registration problem—although that is not
the be-all and the end-all by any means—and until we can deal with
some of the basic issues, it is going to be difficult, although not im-
possible, to get to the meat of the act.

Mr. Macuire. The next question, then, is this. Given the resistance
which vou have explained

Mr. Berrixeron. Mr. Ellsworth has explained, I think.

Mr. Macuire [continuing]. How does that affect the Department of
Labor’s behavior on this matter?

Mr. Berrinaron. For example, there are instances of corporate
farms bringing injunctive actions against the Department to try to
keep it from enforcing the act. While they have not been entirely suc-
cessful, they have caused difficulties in various parts of the country
for the Department.

Mr. Macume. Thank you, Madam Chairwoman.

Mrs. Couuins. T do not find that a totally acceptable argument be-
cause I think the Department of Labor has a mandate from Congress
as well as from the people of the United States to implement the act
that the Congress passed. I can understand where there might be some
legal problems; but I do not understand, especially since the criminal
provisions have been put in, (1) how your hands can be so critically
tied that yon cannot get down to the nuts and bolts of what is going
on here, and why people still today are living in totally substandard
housing, (2) how people can get 1 penny for a week’s work, and (3)
how you have almost slave labor. if you will, and the Department does
not at least raise an eyebrow let alone do some serious enforcement of
its own laws. I just cannot understand that. T find that very difficult
to swallow.

Mr. Berriverox. Madam Chairwoman, from the period of Septem-
ber 1978 to September 1979, the Department has carried out ﬂllmnsf
6.000 compliance actions,

Mrs. Corrins. What has that resulted in?

Mr. Berrinaron. We have numerous injunctions against employers,
against farm labor contractors; as the testimony indicates, we have
assessed several million dollars in penalties agamnst farm labor con-
tractors.
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Mrs. Corrins. How much have you collected ?

Mr. BerrinaToN. Not nearly as much as we would like,

Mrs. Corrins. How much ¢

Mr. Berringrox. I think over $300.000.

Mrs. Corrans. Only $300,000¢

Mr. BerriNgToN, It is a judicial process, and the courts take a very
active role, §

Mrs. Corrins. Are the employers’ records sufficient to get the money
into the hands of the affected workers themselyes? :

Mr. BerriNGTON. In some cases, yes; in some cases, they are not.

Mrs. Courins. What is the average percentage of earnings?

Mr. BerriNeTON. I would be glad to supply that for the record.

Mrs. Corrins, Without objection. it will be included in the record at
this point.

[The material follows:]

Civil money penalties assessed under the Farm Labor Contractor Registration
Act are, pursuant to Section 9(b) (5), “paid into the Treasury of the United
States.”” No monetary collection of the penalties is distributed to the affected
workers. Accordingly, information is not collected to show the average percentage
of earnings. Should workers be found due monies under the Fair Labor Standards
Act from farm labor contractors, collection would be handled under that Act. Agri-
cultural workers received restitution of minimum wages and overtime pay under
the Fair Labor Standards Act in FY 1979 of $1,933,026 of $3.349.662 found due.

Mrs. CorrLins. Let me ask you about a case I happen to have my
hands on right now. We have this case on file where an administrative
law judge issued a decision on December 28, 1978. This is one of the
Department of Labor cases, incidentally. Tt denied a crewleader his
contract certificate of registration for 1977 and 1978 and assessed a
money penalty of $8,500 on two counts.

This contractor had been investigated again in 1975 with a consent
judgment against him, and again in 1976 another consent judgment.

Apparently the crewleader worked during 1977 and 1978 despite
the retroactive denial of his certificate. Here is a crewleader who vio-
lated the law in 1975, 1976, 1977, and 1978. And what I want to know
18, do we have the money yet?

Mr. BerringToN. I do not know the name of the case. T am sure you
can give it to me.

Mrs. Corrins. T will let you see it. T do not know if T should reveal
the name of the case because apparently the case is still going on, but
you are welcome to look at this,

Mr. Berriveron. We will be glad to provide that information for
you.

[ The material follows:]

The Department of Labor obtained injunetions against this individual in 1975
and 1976 for labor standards violations. He was assessed civil money penalties
nnder the Farm Labor Contractor Registration Aet (FLCRA) of $4,050.00 on
January 28, 1977, $4,450.00 on May 25, 1978, and $3.650.00 on August 2, 1978. On
December 29, 1978, after a hearing was held, an administrative law judge ordered
full payment of the $12,150.00 in civil money penalties. The judge also ordered
the denial of the farm labhor contractor registration certificate for the individual
for 1977 and 1978, but not for 1979.

The Department has had difficulty in loeating this individual and has asked
the F.B.I. to seek to locate him. The Department is planning to refer the file in
the very near future to the appropriate .8, Attorney's office in accordance with
the statute for collection of the civil money penalties.

Civil money penalties amounting to $2.350.00 were also assessed against this
individual's wife on June 21, 1979. The hearing which he has requested has not as
yet been scheduled.
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Mrs. Corrans. And that is 4 years this has been going on; nothing
has happened. Without even knowing what case this is, can you ad-
dress the fact that it has been 4 years that this kind of flagrant viola-
tion has been going on? Has anything been done

Mr. BerringToN, Obviously

Mrs. Corrins. Obviously, nothing has been done.

Mr. Berringron. No; obviously, things have been done, but I do not
know about the case specifically.

Mrs. Corrins. I think cases like this are illustrative of a number of
cases that you have on file where there is just no action taken. These
things recur, and recur, and recur, and nothing ever happens, and the
Department acts as if it does not know about them, but clearly it does.

What is the cause for something like that? Is it all attributable to
backlog ?

Mr. Berrineron. The litigation process is within the control of the
Solicitor. I have here the Associate Solicitor, Mr. Whiting. Maybe he
would like to address it.

Mrs. Conrins. How much backlog is there, Mr. Whiting?

My, Warring. May I step up to the table ?

Mrs. Corrixns. If you identify yourself for the record.

Mr. WarTinG. [ am the other Mr. Whiting.

Mrs. Corrans. Which Mr. Whiting are you?

Mr. Warrine. I am Mr. Whiting with the Solicitor’s office.

Mrs. Corrins. What is your first name?

Mr. WarriNe. Ron.

Mrs. CorLins. Ron Whiting—OK.

Mr. Warrine, I am the Associate Solicitor for General Legal Serv-
ices, which encompasses a whole range of programs, including
FLCRA.

I am not sure what case it is you are talking about, but certainly
there have been some injunctions obtained in the past where we have
received information indicating subsequent violations.

The way we will be going about this will be to go back to those
courts and have an investigation, and talk in terms of contempt ac-
tions. Once we have the injunctions, that is probably our best handle.

Mrs. Corrins. How often do you follow up? It seems to me it is a
question of followup. I understand that there have been only 22 hear-
ings held in the first place and that there is a backlog in the Solicitor’s
offive of approximately 1,000 cases.

Mr. Warmine. Let me address that issue, if I may.

Mrs. Coruins. Yes. And then get back to the followup. I want you
to address those two things.

Mr. Warrine, OK,

On the backlog, as you will remember, the real enforcement mech-
anisms were put into this act in late 1974 with normal gearup to
the end of the pipeline after the penalties assessment systems are in
place and after the investigations. Even as late as 1977, the number of
contests under this act was only 99. However, in 1978, when the en-
forcement really hit, we had a sixfold increase of administrative legal
actions referred to the Solicitor’s office. T think there were something
like 640 in that year. What happened, quite frankly, was that during
that same period we were heavily involved in some court of appeals
litieation. in interpreting some of the acts.

We have been doing some of the opinion work, and within my own
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division, we have a whole group of laws we have to concern ourselves
with.

We recognized early on that we were not going to be able to handle
the litigation in Washington under this program; but also in the last
1145 years, the DOL has had to undergo 5 or 6 substantial decentrali-
zations to our regional offices, of which there are approximately 15,

For instance, we inherited all Government enforcement of the
OFCCP, or the Civil Rights Government Contract. Act.

Mrs. Corrins. We understand all that. We hear that every time
we have a hearing. Someone comes in here and tells us all about the
encumbrances. We realize that there are some. But we do expect to
see some kind of positive actions on things that are brought to your
attention, either through your own people or through the newspaper,
or through word of mouth, or whatever. T can fully understand
where you might have a lot of legal processes to go through, but your
track record is lousy.

Mr. Warrine. Let me tell you what we have done, and what T think
will happen in the future, and what I know will happen in the future.

We did try to establish some priority in our own office to revocation
cases, to undocumented worker cases, and, to the extent we could,
repeat violator cases. We also decentralized about 8 months ago all
of the cases that the (alifornia region had, the reason being there
that that particular region had the resources available to handle the
cases more rapidly. As a matter of fact, the statistics we supplied
this committee, we realized afterwards, do not include—I believe the
statistics were somewhat over 100 cases that have been filed under
the administrative procedures. That did not include 44 that have been
filed direetly by the California office.

I have pulled other people off other programs in the last 2 months
within my own office to try to give this priority. We have filed some-
thing like another 140 cases. We now have 270 cases.

Given the repetitiveness of the backlog because of the increase in
wage-and-hour investigations, we still realize we are going to have
to decentralize the function to our regional offices, and we are in the
process of doing the decentralization,

Mrs. Corrins. When do you hone to get through the process?

Mr. Warrive. We hope it will be intact and working by early
December.

Mrs. Corurns. You do not have to use lawyers to handle these cases
do you?

Mr. Warrine. To handle the actual hearings in front of the admin-
istrative law judges?

Mrs. CoLrins. Yes,

Mr. Wrrrina. We feel we do becanse we do run into a lot of legal
issues, some of which end up in the court of apneals. You also have
the problem that you are going to be cross-examining witnesses, and
defendants—or the bigger defendants or repeat violators—are repre-
sented by good counsel,

Mrs. Coruins. T have about five more questions. and T have used up
all my time, but just answer one for now. Why don’t your compliance
officers nresent the cases? Ts it not possible. in some of the cases. that
they could do that for the administrative law judee? Ts that not better
than having the cases go stale and then throwing them out?
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Mr. Warrine. We all hope the new system will go a long way to-
ward remedying that problem. But in terms of the other side being
represented by counsel, I think we would have a problem if we did not
have an attorney. I think we would be criticized for not having ade-
quately presented the case.

Mrs. Corrins. OK.

As I said, T have some more questions, but I am going to yield to
Mr. Butler who wants to ask his questions, and then we will go on to
Mr. Maguire who also has questions he would like to ask.

Mr. Burrter. Thank you.

Are your remedies adequate under the statute? Are there any
changes that need to be made there? You cannot blame it on the act,
can you?

Mr. Warrine. I should probably dafer to the administrative people
on that. I would have to say that there is a broad range of remedies,
and when I was talking about what we were just doing recently, I was
only talking about one of three or four possible actions that can be
taken. We can take a licensing action ; we can take a civil money penalty
action; we can take a eriminal action; and we can take an injunctive
action. So, there is a fairly wide range.

Mr. Burrer. The spectrum is broad enough, is it not.?

Mr. Warrine. Yes. And the backlog I was talking about was the
civil money penalty. We are not talking about the injunctive backlog,
the licensing backlog, or the criminal backlog.

Mr. BurLer. But they are on roughly the same “rapid” pace of
resolution, are they not ?

Mr. Macuire. Would the gentleman yield? I wonder if he would
malke sure that the word, “rapid,” is enclosed in quotation marks in the
record, because I think that was the way the gentleman intended it,
was it not.?

Mr. Burrer. Your perception is correct.

Mr. Warrine. As to anything else, I should defer to Mr., Berrington,
I think.

Mr. Butrer. Mr. Berrington ?

Mr. BerriNGTON. As a statutory matter, the remedies are adequate.

Mr. BurLer. Now, let us turn to a suggestion made in the testimony.
According to a previous witness, the Department has not published
regulations to comply with the 1974 amendments. My question, of
course, is: Why not? What is your timetable with reference to that?
While we are on that, you might also address yourself to the letter of
January 4, 1978, containing some 21 questions—as to why that has not
been answered.

Mr. BerriNeToN. It is not true that the Department has not pub-
lished regulations under the act. T have them here.

Mrs. Conuins. Without objection, they will be included in the
record at this point.

[The material follows:]

The attached Regulations, Part 40: Farm Labor Contractor Registration
Subpart A-Registration, Subpart B-Administrative Proceedings, were promul-
gated by the Secretary of Labor pursnant to authority contained in the Act.
The Regulations relate to the issuance, renewal or replacement of Farm Labor
Contractor Certificates of Registration and Employee Identification Cards, the
obligations and responsibilities entailed in the Act, the issnance of civil money
penalties and the rules of practice for administrative hearings.




Regulations, Part 40:

Farm Labor Contractor Registration
Subpart A-Registration

Subpart B-Administrative Proceedings

©

Title 29, Part 40 of the Code of Federal Regulation

Registration Requirements and Administrative Proceedings including
Assessment, Notice, and Collection of Civil Money Penalties for Violations

U.S. Department of Labor
Employment Standards Administration
Wage and Hour Division

WH Publication 1369
Revised August 1979




143

Regulations, Part 40: Farm Labor Contractor Registration

Subpart A — Registration
Subpart B - Administrative Proceedings

This publication conforms to the Code of Federal Regulations as of August 13, 1979,
the date this reprint was authorized.
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PART 40—FARM LABOR
CONTRACTOR REGISTRATION

Subpart A—Registration of Farm Labor
Contractors and Their Full-Time Employees

GENERAL

Sec.
40.1
40.2
40.3
40.4

Purpose and scope.
Definitions.
Certificate of Registration required.
Farm Labor Contractor Employee
Identification Card required.
40.5 Corporations, partnerships,
ations and other organizations.
40.6 Public central registry.
40.7 Compliance with State statutes.
40.8 Filing of applications, notices and doc-
uments.
40.9 Accuracy of information, statements
and data.

associ-

REGISTRATION REQUIREMENTS

40.11 Filing of applications for Certificate
of Registration.

40.12 Execution of application for Certifi-
cate of Registration.

40.13 Appointment of Secretary as agent
for substituted service.

40.14 Vehicle liability insurance.

40.15 Proof of financial responsibility in
lieu of insurance.
40.16 Qualifications and eligibility of insur-
ance carriers.
40.17 Duration of
bond.

40.18 Limitations on cancellation of insur-
ance or liability bond.

40.19 Authorization to transport migrant
workers.

40.20 Authorization to
workers.

40.21 Expiration and renewal of Certificate
of Registration.

40.22 Replacement of Certificate of Regis-
tration.

Insurance or liability

house migrant

EMPLOYEE IDENTIFICATION
Sec.

40.31 Filing of application for Farm Labor
Contractor Employee Identification
Card.

40.32 Execution and Content of application
for Farm Labor Contractor Employee
Identification Card.

40.33 Authorized use of Farm Labor Con-
tractor Employee Identification Card.

40.34 Replacement of Farm Labor Contrac-
tor Employee Identification Card, lost
card or change of employment.

40.35 Expiration and renewal of Farm
Labor Contractor Employee Identifica-
tion Card.

ACTION ON APPLICATIONS

40.41 Office of filing, action.

40.42 Issuance, refusal to issue, suspension,
revocation or refusal to renew: Farm
Labor Contractor Certificate of Regis-
tration or Farm Labor Contractor Em-
ployee Identification Card.

40.43 Issuance of Farm Labor Contractor
Certificates of Registration and Farm
Labor Contractor Employee Identifica-
tion Cards by States.

OBLIGATIONS AND PROHIBITED ACTS

40.51 Obligations of a farm labor contrac-
tor.

40.52 Obligations of person holding valid
Farm Labor Contractor Employee Iden-
tification Card.

40.53 Obligations of grower, processor. and
other user,

40.54 Discrimination prohibited.

VIOLATIONS AND SANCTIONS

40.61 Report of violations, investigations,
issuance of subpenas.

40.62 Sanctions.

40.63 Certificates of Registration and
Farm Labor Contractor Employee Iden-
tification Cards—grounds for revocation
or suspension or refusal to issue or to
renew.

40.64 Denial of facilities and services of
Wagner-Peyser Act.

40.65 Civil money and other administrative
penalties.

40.66 Waiver of rights.

Subpart B—Administrative Proceedings

GENERAL

40.101 Establishment
rules of practice.

40.102 Applicability of
rules.

of procedures and

procedures and

PROCEDURES RELATING To HEARINGS ON RE-
FUsaL To IssuE or RENEw, orR To SUSPEND
OR REVOKE, A CERTIFICATE OF REGISTRATION
OR A FARM LaBor CONTRACTOR EMPLOYEE
IDENTIFICATION CARD
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Sec.

40.111 Refusal to issue or renew, or Lo sus-
pend or revoke—written notice required.

40.112 Contents of notice.

40.113 Request for hearing.

PROCEDURES RELATING TO HEARINGS ON CIVIL
MoNEY PENALTIES

40.121 Assessment of civil money penalty,
written notice required.

40.122 Contents of notice.

40.123 Request for hearing.

40.124 Civil money penalties—payment and
collection.

ProcEpURES RELATING TO HEARINGS FOR
DENIAL OF WAGNER-PEYSER FACILITIES

40.131 Denial of facilities and services au-
thorized by Wagner-Peyser Act.

40.132 Contents of notice.

40.133 Request for hearing.

40.134 Automatic denial of facilities and
services authorized by Wagner-Peyser
Act—duration.

ProCEDURES RELATING TO THE FILING OF A
COMPLAINT  ALLEGING DISCRIMINATORY
ConpucTt

40.141 Discriminatory conduct—complaint.

ForM AND TiME oF REQUEST FOR HEARING

40.151 Form of request.
40.152 Time for making request.

PROCEDURES RELATING TO SUBSTITUTE
SERVICE

40.161

40.162

40.163
ice.

Change of address.
Substituted service.
Responsibility of Secretary for serv-

RULES OF PRACTICE

GENERAL
40.201

40,202
40.203

Commencement of proceeding.
Designation of record.
Caption of proceeding.

REFERRAL FOR HEARING

40.210 Referral to Administrative Law
Judge.

40.211 Notice of hearing.

40.212 Supplemental Pleadings.

SERVICE OF PLEADINGS AND DOCUMENTS

40.220 Service
service.

of documents—manner of

Sec.

40,221 Service upon the Department of
Labor—number of copies.

40.222 Proof of service.

40.223 Computation of time.

PROCEDURES BEFORE ADMINISTRATIVE LAW
JUDGE, GENERALLY

40.230 Authority of Administrative Law
Judge.
40,231 Appearances; representation of par-
ties.
40.232
40.233
40.234
40.235
40.236
40.237
40.238

Pleadings allowed.

Motions and requests.
Subpenas.

Witnesses and fees.
Depositions.

Prehearing conferences.
Consent findings and order.

HEARINGS

40.251
40.2562
40.253
40.254

Hearing procedures generally.
Evidence at the hearing.
Official notice.

Transcripts.

PosT-HEARING PROCEDURES

40.261 Proposals by the parties.
40.262 Decision and order of Administra-
tive Law Judge.

RECORD

40.271 Retention of official record.
40.272 Certification of official record.

AUTHORITY: Sec. 14, 78 Stat. 924, and sec.
17, 88 Stat. 1659 (7 U.S.C. 2053); Secretary’s
Order No. 16-75, 40 FR 55913; and Employ-
ment Standards Order 2-75, 40 FR 56743.

Source: 41 FR 26820, June 29, 1976, unless
otherwise noted.

of Farm

Subpart A—Registration
Labor Contractors and Their Full-
Time Employees

GENERAL

§ 40.1 Purpose and scope.

(a) Congress, in enacting the Farm
Labor Contractor Registration Act of
1963, as amended (“the Act”), found
“that the channels and instrumental-
ities of interstate commerce are being
used by certain irresponsible contrac-
tors for the services of the migrant ag-
ricultural laborers who exploit produc-
ers of agricultural products, migrant
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Mr. Berrinaron. We do have regulations for the act, as amended
in 1974,

If T can get to what T think Mr. Ellsworth was talking about, I
believe it is important to know that regulations, which is the primary
way in which Federal agencies inform the world about their activities,
have been published.

Mr. BurLer. They rewrite the statute, and then they go to interpre-
tive rulings, or something of that nature.

Mr. Berrineron. Without comment on that, regulation have been
in place for several years.

There is, however. an interpretive bulletin, which goes beyond the
regulations, which we have been working on, and which we hope to
have completed fairly soon.

But as to the basic regulatory processes and requirements, they
have been on the books for some time.

In relation to the Jetter that was mentioned, it raises numerous
questions, many of which have been answered in opinion letters that
the Department has issued. T believe we have issued 23 opinion letters
in addition to the regulations. There are other questions which have,
I suspect, not been answered in a public form. We can have a letter
completed shortly—within the next 10 working days—and we will do
S0.

Mrs. Corrins. Will the gentleman yield ¢

Mr. BurLer. Surely.

Mrs. Conrins, That brings me to Mr. Ellsworth’s statement. He talks
about Charles Kelso, counsel for the Florida Fruit & Vegetable
Association. He says they have been waiting 2 years to get some kind
of written reply. Do vou know anything about that particular thing,
or can you look into it?

Mr. Berringrox. Yes, T would be glad to. We can get a response.
It is inappropriate that a specific response did not go out earlier.

As a mitigating factor—and T say it only as a mitigating factor—
but not in derogation of the need for a response, Mr. Kelso and Mr.
Ellsworth, T believe, are aware of the opinion letters—the public opin-
ion letters—which the Department has issued. T believe Mr. Ells-
worth is on our mailing list, as a matter of fact. Many of the issues
raised—but by no means all of the issues raised—by Mr. Kelso’s letter
have been addressed in that way.

Mr. BuriLer. Just to pin this down, you are going to respond spe-
cifically to this January 4, 1978, letter within 10 working days?

Mr. BerrinaTon, Yes, we will.

Mr. Burrer. So that the record may be clear, would vou keep us
posted ? ;

Mr. Berrixerox. Yes, sir.

Mrs. Corrins. Without objection, it will be included in the record
at this point.

[ The material follows:]
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U.S. DEPARTMENT.OF LABOR
EMPLOYMENT STANDARDS ADMINISTRATION
Wage and Hour Division
WASHINGTON, D.C. 20210

0L @ ¥

Charles Kels
Fisher & Phi
3500 First
Atlanta, (

Dear Mr. Kelso:

This is an official reply to your letter of January 4, 1978, which
includes twenty-one questions regarding the application of the

Farm Labor Contractor Registration Act (FLCRA, copy enclosed). It
provides answers to your questions, many of which have previously
been an informally or through Wage-Hour opinion letters
available to the general public. It appears to us that many of the
questions you pose are hypothetical; they do not to our knowledge

describe actual cases.

The Farm Labor Contractor Registration Act requires "any person,
who, for a fee, either for himself or on behalf of another person,
recruits, solicits, hires, furnishes, or transports migrant workers
= . for agricultural employment" to register as a farm labor con-
tractor. Thus, a "person" must register to engage in farm labor
contracting activities, unless one of the specific exemptions
listed in Section 3(b) of the Act applies. The term "person" as
defined in Section 3{a) of the Act "includes any individual,
partnership, association, joint stock company, trust, or corpora-
tion." The following numbered answers respond to your questions in
the order of your inquiry.

1.(a) "Is the term 'migrant worker' used in FLCRA as the persons to
be protected limited in any way by where the worker has 'migrated’

or traveled from?

No. The term "migrant worker" is not limited in any way by where
the person has migrated or traveled from nor by whether he or she
has migrated at all. The term "migrant worker" must be interpreted
i ice with the definition provided in the Act.
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Section 3(g) of the Act (7 U.S.C. 2042(9}) provides:

The term "migrant worker" means an individual whose primary
employment is in agriculture, as defined in Section 3(f)

of the Fair Labor Standards Act of 1938 (29 U.S.C. 203(f)),
or who performs agricultural labor, as defined in Section
3121(g) of the Internal Revenue Code of 1954 (26 U.S.C.
3121(g)), on a seasonal or other temporary basis.

Neither migration nor travel is included in the statutory definition.
The legislative history of the Act states that the farm laborers
included in this definition are "the migrants who travel from state-
to-state along fairly established patterns and those who live
permanently in the agricultural area where they work," (Emphasis
added, S. Rep. No. 93-1295, 93rd Cong, 2nd Sess., at p. 2; H.R. Rep.
No. 93-1493, 93rd Cong., 2nd Sess. 6 (1974).)

The Ninth Circuit Court of Appeals found the definition of "migrant
worker" to be "obviously a term of art, having no reference to
workers with migratory tendencies. Originally defined in the Fair
Labor Standards Act, it referred to a class {Eﬁeg? exempted from the
Act's coverage, and its broad definition was supported by the
agricultural industry. The apparent intent of the Act herein is to
cover those excluded from the Fair Labor Standards Act." (Four cases
consolidated for appeal purposes: Marshall v. Coastal Growers
Association; Marshall v. Matilija Growers Association; Marshall v.
SkF Growers, and E1 Comite de Campesinos de S P Growers v. S P Growers
Association, 598 F.2nd 521, 9th Circuit, 1979.)

In Marshall v. Point Sal Growers and Packers, Ninth Circuit, 1979, 603
F.2d. 224, Point Sal contended "that it does not employ 'migrant
workers' within the meaning of the Act because its work force is
primarily composed of local area residents who work in the Guadalupe-
Santa Marja area, either for Point Sal alone, or for the defendant

and other local growers, on a year-round basis." The Court of Appeals
rejected that contention and, referring to its decision in Coastal
Growers, cited above, reaffirmed that such employees are migrant
workers as defined in the Act.

1.(b) "“Does FLCRA as amended in 1974 apply to all persons performing
the named year-round services for 'all agricultural employees' as
defined in the Fair Labor Standards Act, 29 U.5.C. Section 203(f),
even though all persons involved are employees of a farmer, live
year-round on the farmer's farm, and work solely for that farmer?"




149

Section 3(b) provides that the Act covers farm labor contract-
ing performed with respect to "migrant workers" (as this term
js discussed in answer to 1{a) above) who are to be engaged

in or who engage in "agricultural employment" as defined in
Section 3(d).

The statutory definitions make it clear that coverage of the
Act does not depend upon whether the persons who engage in
farm labor contracting perform such services the year round
nor upon whether they 1ive on the farmer's farm. Neither
year-round employment nor residence on a farmer's farm is
specified in Section 3 of the Act as a criterion for exclusion
from the application of the Act.

The employment of a full-time or regular employee by a farmer
in farm labor contracting activities solely for the farmer
may qualify the employee for the exemption provided by
Section 3(b)(3) of the Act if the farm labor contracting
activities are engaged in by the employee on no more than an
incidental basis. The application of this exemption is
discussed in some detail in many of the following answers to
your questions.

2.(a) "Is the term 'migrant worker' as used in FLCRA to
describe the persons to be protected by the Act limited to
seasonal or temporary workers?"

No. As discussed in the reply to question 1(a), the term
"migrant worker” as used in the Act to describe a person
intended to be protected is not limited to seasonal or
temporary workers. It clearly protects individuals whose
primary employment is in agriculture as well as persons in
year-round agricultural employment. (Marshall v. Coastal
Growers and Marshall v. Point Sal Growers and Packers,
supra. )

2.(b) “Does the phrase 'on a seasonal or other temporary
basis' in 7 U.S.C. Section 2042(g) modify and 1limit the
definition of agricultural employees in 29 U.S.C. Section
203(f), or do you interpret said phrase to limit only the
definition in 26 U.S.C. Section 3121(g)?"
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The phrase “on a seasonal or other temporary basis"
refers to agricultural employment as defined in both
29 U.S.C. 203(f) and in 26 U.S.C. 3121(g).- Both of
these sections of the U.S. Code define agricultural
employment for purposes of employment on a seasonal
or other temporary basis as well as in connection
with primary employment.

The term "primary employment,” as used in the defini-
tion of "migrant workers,” is intended to include any
person whose chief, principal, or main occupation is

in agriculture. Accordingly, "primary employment"
includes employment which is contemplated to continue
indefinitely. However, a person is a "migrant worker,"
regardless of primary employment, if he or she is
employed in agriculture on a seasonal or other
temporary basis.

3. "As a result of your answers to questions 1 and 2
above, do you conclude that FLCRA requires registra-
tion for all farmers' employees who regularly perform
the specified activities with respect to all American
farm workers?"

Our answers to questions 1 and 2 make it clear that the
Farm Labor Contractor Registration Act reguires
registration and compliance with its provisions by any
person defined as a farm labor contractor unless subject
to a specific statutory exemption as provided in
Sections 3(b)(1) through 3(b)(10).

4, You ask about persons who engage in farm labor
contracting activities solely with respect to British
West Indian cane cutters who enter the United States
under the "H-2" program pursuant to a contract or
contracts with the British West Indies Central Labour
Organisation.
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Section 3(b)(5)(B) provides an exemption from the Act to those
persons whose farm labor contracting activities involve only obtain-
ing foreign migrant workers whose employment is subject to written
employment contracts that have been executed pursuant to the terms
of an "arrangement" with the Government of a foreign nation. The
"arrangement” envisaged by section 3(b)(5)(B) clearly contemplates
the contract ‘with the British West Indies Central Labor Organisation,
an entity established as the agent of the several governments,
including, inter alia, Granada; St. Lucia; St. Vincent, and Jamaica.
This organization is charged with overseeing the general welfare of
the foreign workers in the United States, including the negotiation
of employment contracts with growers, as these contracts control the
terms and conditions of the employment of the foreign workers. Thus,
the enforcement of the employment contracts is the responsibility of
the organization as the agent of the several British West Indian
Governments. This agency, in turn, will perform its assigned duties
through and with the assistance and offices of a United States agency
designated for this purpose.

This exemption applies only to those persons whose farm labor con-
tracting activities are concerned éxclusively with "obtaining" the
foreign workers covered by the "arrangement" and employment contracts
made thereunder.

5. You ask about the applicability of section 3(b)(5) to a person
who drives a bus daily to transport H-2 cane cutters. That section
exempts from the Act a “"person who-engages in 4?hrm labor contract-
ing/ activities for the purpose of obtaining migrant workers of any
foreign nation . . . ." The bus driver is not engaged in "obtaining"
these workers; they have been “"obtained" prior to this daily trans-
porting. Thus, section 3(b)(5) is not applicable, and such a driver
must register unless some other statutory exemption applies.

6(a). This question concerns the applicability of the Act to a year-
round tractor driver. A year-round tractor driver transports himself
and four other farm employees between home and work each day for about
one hour per day on a truck provided by the farmer.  This does not
appear to be carpooling arranged by the workers themselves, since the
farmer's truck is being used. The use of the farmer's truck and/or
the pay for driving would constitute a fee for this transporting
activity. See 29 CFR 41.5. The driver is engaging in a farm labor
contracting activity--transporting--and is covered by the Act. But
the driver would be exempt under section 3(b)(3) of the Act if the
transporting activity and any other farm labor contractor type
activities do not constitute more than an incidental part of his
employment.
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To be entitled to the exemption provided by section 3(b)(3), a person
must (1) be an employee of a farmer or other person referred to in
sections 3(b)(1) or 3(b)(2); (2) be a full-time or regular employee
of such person; (3) engage in any of the covered farm labor contract-
ing activities referred to in section 3(b) solely for that employer;
and (4) participate in such activities "on no more than an incidental
basis."

The phrase "on no more than an incidental basis" is not defined by
the Act. The legislative history makes it clear that it was the
intent of Congress that only those full-time or regular employees
who utilize only a limited portion of their time for farm labor con-
tracting activities could qualify for the exemption under section
3(b)(3). As stated on pages 7 and 8 of the Senate Report No. 93-1295:
". . . While employment relationships vary, it is the Committee's
intent that foremen and similar bona fide employees will not have to
register as farm labor contractors if it can be shown, for example,
that they are full-time and permanent employees of an employer who
utilizes a limited portion of their time for activities as defined
in section 3(b) of the Act."

We have adopted an interpretation that any full-time or regular
employee of a farmer, processor, canner, ginner, packing shed operator
or nurseryman who does not spend more than 20 percent of the time in
farm labor contracting activities is performing on no more than an
incidental basis and is exempt from the Act provided such farm labor
contracting activities are performed solely for his employer.
Accordingly, the tractor driver in this question would qualify for
the exemption provided by section 3(b)(3) of the Act if all four of
the tests specified in the Act are met and the driving duties of one
hour per day do not exceed 20 percent of the time.

6(b). The above principles apply if al1 five tractor drivers share
in the driving. None would need to register where all of the
criteria for the exemption are met.

6(c). Where all of the persons qualify for a statutory exemption,
the truck need not be registered and insured under the Act.

7(a). Three workers ride in a truck on public roads to pick up a
load of tomato stakes at one field and take them to another field ten
miles away where they unload the stakes. A1l three workers then
return to the yard for their next assignment, which is to pick up a
load of crated vegetables at a field and take it to a packing shed.
Again all three workers ride the truck, load it and unload it. Such
duties are a regular and continual part of their employment by the
farmer; and they perform such duties solely in connection with the
farmer's farming operations. You ask whether the truck driver must
register himself and the truck.
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The answer to this question is based on the principles stated in the
answer to question number 6. The workers are being transported from
worksite to worksite and thus are being transported for agricultural
employment within the meaning of the Act. The driver of the truck
would qualify for the exemption provided by section 3(b)(3) of the
Act if all four of the tests specified in the Act are met. From the
facts you give, it cannot be determined whether his driving duties
would exceed 20 percent of the time.

7(b). The above principles apply if the three workers alternate as
drivers. Whether they are required to register would be determined
by whether the criteria for exemption are met.

8. The driving duties in this question involve two mess hall workers
employed by a farmer during the five-month harvest period each year.
These workers prepare the noon meal, load it on a truck, get on the
truck, drive five miles on a public road to a field where a crew of
harvesters are working. After delivering the food, the two workers
return to the labor camp and complete their duties in the camp.

The driving duties involve one hour each day. You ask whether the
drivers and the truck must be registered.

No one is regquired to register, The requirement under section 3(b)
is for transporting migrant workers, We interpret "workers" to
mean at least two in addition to the driver.

9., A driver of a tractor which pulls a harvesting machine on which
other employees of the farmer work while harvesting the farmer's
crops is not "transporting” within the meaning of the FLCRA. Thus,
the employee driver need not register.

10. This question concerns driving duties in transporting workers.
These driving duties are assigned as necessary to several reliable
members of the harvest crew, each of whom drives the farmer's truck
which is furnished to the foreman. Each drives for the purpose of
transporting workers about once a week or approximately 20 times in
each 20-week harvest season. f

The answer to this question is based on the principles stated in
the answer to question number 6. These drivers would qualify for
the exemption provided by section 3(b)(3) of the Act if all four

of the specified statutory tests are met. It is not clear that the
drivers in question are full-time or regular employees. The driving
duties appear to occupy less than 20 percent of the time.

11. This question concerns a farmer's field foreman who is furnished
a truck to transport only himself to and from work. The Act does not
cover this situation. Since no other employeesof the farmer are
transported, the field foreman need not register.
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12. A field foreman employed full-time year-round by the farmer
hires workers who come individually to the field seeking employment
as pickers. These hiring activities involve about 15 minutes each
morning. The foreman is paid a salary by the farmer; his primary
duties are supervising and coordinating the work. A1l the workers
hired become the employees of the farmer. Neither the foreman nor
any other employee of the farmer does any recruiting, soliciting, or
transporting of agricultural workers. You ask whether this foreman
must register as a farm labor contractor. Senate Report 93-1295, at
page 2, discusses the duties of a farm labor contractor: “Although
the specific functions of the farm labor contractor, often called a
‘crew leader' or 'crew pusher', might vary from job to job, his role
essentially remains the same--a bridge between the operator and the
worker. In many instances, the contractor is not only the recruiter,
hirer, and transporter, but acts as the supervisor, foreman, and pay-
master as well. In addition, the contractor frequently controls
housing and other vital aspects of the workers' everyday needs."

It is the Department's conclusion that, if a full-time or regular
employee of a farmer recruits, hires, solicits, furnishes, or trans-
ports migrant workers and spends more than 20 percent of his or her
work time in these activities, he or she is performing farm labor
contracting activities on more than an incidental basis and is not
exempted by Section 3(b)(3). In relation to the employee's farm
labor contracting activities, such employee may also engage in
supervising migrant workers, acting as their foreman or paymaster,
or supervising or controlling their housing. 1In such cases the time
spent engaged in such related duties is counted as farm labor con-
tracting activity in determining whether the 20 percent standard is
exceeded.

13. "A farmer is in his field and sees that there are too few harvest
workers. He tells his foreman, who is his full-time year-round
employee, "Tell the workers to put out the word that we are hiring more
pickers." The foreman, pursuant to this instruction, tells the
workers,” "We need more pickers. Tell your friends we are hiring
pickers to join this crew." The pickers pursuant to this instruction
do advise their relatives, friends, neighbors of the employment oppor-
tunity. As a result of such advice, some of these persons do come to
the farmer's employment office the next day and hire on as picker-
employees of the farmer. This is a regular and recurring process
throughout the year. (a) Must the farmer register? (b) Must the fore-
man register? (c) Must the pickers who solicited and recruited
register?”
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We would not assert that the Act applies to the foreman in the situa-
tion you describe if all the foreman does is to advise workers on the
farm to tell others of job opportunities. Similarly, the farmer is
not required to register based solely upon the activities you describe
in which the foreman is engaged. Our response does not address the
activities of the farmer's employment office since your gquestion does
not describe its operation. Also, the pickers would not be required
to register as a result of advising their friends and relatives of
employment opportunities. i

14(a). Engaging in farm labor contracting activities through the State
Employment Services is discussed in the attached Opinion Letter WH-487
dated May 18, 1979. In accordance with that letter, the Wage and Hour
Division will not impute to the personnel manager the actions of the
State Employment Services. Developing lines of communication by
placing newspaper and radio help wanted ads, however, does constitute
farm labor contracting within the meaning of the Act. Such activities
are treated in the attached Wage-Hour Opinion Letter No. 434 dated
October 17, 1977. The farmer in your example has a personnel manager
whose full-time job and principal duty consists of placing these
advertisements and supervising those employees who recruit and hire,

Your letter does not indicate any facts which suggest the application of
any statutory exemption. The following registration options apply where
there is no statutory exemption. Specifically, a farmer whose activities
are covered and not exempt has the following options:

1. The farmer may register as farm labor contractor under
Section 4(a) and have each of his or her full-time or
regular employees who engage in any farm labor con-
tracting activity register either as a farm labor
contractor under Section 4(a) or as the employee of a
registered farm labor contractor under Section 4(b),
unless otherwise specifically exempt; or

Perform his or her farm labor contacting activities only
through registered farm labor contractors and their
registered full-time or regular employees.

14(b). Jones' work is covered and not subject to any statutory exemption.
The registration options which are discussed above are applicable.

14(c). A bus brings some forty workers to a grower's personnel office.
The workers go individually to the hiring window, where some of them
are hired. The bus then departs, carrying away those who were not
hired. At the end of the day, the same bus returns to pick up those
workers it had brought who were hired. Although the grower had adver-
tised for workers, it had made no arrangement with any person to bring
workers to the farm.
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Under these circumstances, there may be a farm labor contractor
relationship between the workers and the labor contractor if he is
transporting and furnishing them for a fee paid by the workers,
regardless of whether a fee is paid by the farmer to the labor
contractor. If such a labor contractor were not engaged by the
farmer to supply farm labor through an express or implied understand-
ing or contract, there would be no statutory obligation on the farmer
under section 4(c) of the Act. If there is a covered farm labor
contractor relationship between the workers and the labor contractor
and no statutory exemption applies, the contractor would have to
comply with all sections of the Act and regulations applicable to
the contractor-worker relationship.

If there are circumstances other than those stated in your question
which connect the farmer with the operator of the bus, there could
be engagement of the services of a farm labor contractor by the
farmer. Section 4(c) of the Act, which establishes the obligation
of a person to engage only a qualified registered contractor, refers
to a person who engages the services of a farm labor contractor to

supply farm labor. In no case need the farmer register as a farm
labor contractor.

15. You ask us to assume the same facts as in question 14{c) above
except that the bus delivering the workers is recognized as the bus
of a well-known crew leader.

See our answer under 14(c) above. The facts of any such situation
found by the Department will be fully investigated to ascertain
whether there are circumstances which connect the farmer with the
farm labor contractor.

16. You ask that we assumethe same facts as in question 15 above

except that the labor contractor is hired by the farmer as a tractor
driver.

This is a question of fact which would be fully investigated if found
by the Department, as discussed above in replies 14(c) and 15. Since
these facts indicate a connection between the farmer and the labor
contractor, the Department would necessarily have a duty to explore
whether such relationship in fact included the engaging of the
services of a farm labor contractor to supply farm laborers within
the ambit of section 4(c). Questions 14(c), 15 and 16 appear to
explore the limits of section 4(c) of the Act through carefully
itruatured hypotheses and do not relate to any conditions we have
ound.
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17(a). This question concerns the driver of a truck sent by a farmer
each day for a four month season to the county seat to pick up
workers and return them each evening. The workers are picked up at

a well-known gathering place sponsored by the State Employment
Services where workers gather to sell their services.

The driver of the truck is engaging in all the named farm labor con-
tracting activities and is covered by the Act. He-is exempt, however, if
these duties plus any other farm labor contracting activities which

he may engage in do not take more than 20 percent of his time. To be
entitled to the exemption provided by Section 3(b)(3), the driver must
meet all four tests discussed in our reply to question 6. The facts
you give do not make it clear whether the driver is a full-time or
regular employee of the farmer and whether the driver engages in

farm labor contracting solely for that employer. Nor is there any
indication as to whether the driver's farm labor contracting activ-
ities would constitute less than 20 percent of the time. It appears
that the driver also recruits, solicits, hires, transports, and :
furnishes the workers. In such case if the driver is also their
supervisor, foreman or paymaster, the criteria discussed in our

ansver to question 12 would apply. If the driver is exempt after
applying all the statutory tests, then the truck would not have to

be insured and registered provided it is for the purpose of supply-
ing workers solely for the .farmer's own operations.

17(b). This question concerns whether the insurance requirements of
_FLCRA apply where there is State workers compensation.

It is necessary to maintain the FLCRA insurance wherever the Act
applies. The assumption on which you have based your example cannot
be made. The Farm Labor Contractor Automobile Liability Certificate
of Insurance certifies that the policy of insurance which has been
issued includes a Farm Labor Contractor Liability Endorsement
approved by the Department of Labor. Such Endorsement prohibits the
application of exclusion (c) to bodily injury sustained by any
migrant agricultural worker. In other words, FLCRA prohibits
Workers' Compensation from being the exclusive remedy. In the
particular situation you cited, Workers' Compensation may or may not
provide minimum compensation availability which is at least equal to
that provided by FLCRA. Once a Certificate of Registration is issued,
the farm labor contractor may operate in any State in accordance with
the terms of issuance listed on his certificate. For example, the
card will either grant or deny authorization for the holder to trans-
port workers and will restrict such transportation to particular
vehicles, which will be Tisted on the Transportation Authorization
Supplement. It does not, however, 1imit the use of the listed

s,
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vehicles to any given locality. If the Workers' Compensation did
meet the minimum 1imits required, and if the contractor transported
workers only when the Workers' Compensation would be applicable,
there would still be no guarantee that at any given time he would
not receive a job offer which would take him out of the State.
Therefore, consistent national standards must be met.

18. Four agricultural workers arrange to come to work each day in
the car of one of them, Each of the three passengers pays $2.00 per
day for the ride, clearly in excess of a pro rata share of the cost
of operating the car. The car's owner has nothing to do with
soliciting, recruiting, or hiring his three passengers as employees
of the farmer, and neither the farmer nor his agents have anything
to do with the transportation arrangement, A1l four are employed as
agricultural tractor drivers by the farmer; all four receive the
same wage rate. The Department of Labor does not intend to use its
limited Farm Labor Contractor Registration Act resources in investi-
gations of such situations,

19. "The employer recruits agricultural workers through interstate
United States Employment Service job orders. Pursuant to agreement
with the Department of Labor, the employer will advance a prepaid
bus ticket to workers who will come to Florida to cut sugar cane,
Four workers arrive at the Nashville, Tennessee Employment Service
Office and say they will cut sugar cane. The Employment Service
representative, pursuant to the job order, calls the farmer's
personnel office to obtain the prepaid bus tickets but also mentions
that one of the workers has a car and all four of the workers desire
" to come to Florida in that car. The Employment Service officer asks
whether the farmer will agree to pay the car owner the equivalent of
four bus tickets to cover his car expense, payable when the workers
arrive at the farm in Florida."

Assuming these to be the facts you ask the following questions:
"(a) If the farmer's personnel representative agrees to this pro-
posal, does the farmer-employer thereby assume any obligation under
FLCRA?" <

No, "the farmer-employer assumes no obligation under FLCRA.

*(b) Does the farmer's personnel representative assume any additional
obligation as a result of this transaction?"

No, the farmer's personnel representative does not assume any
additional-obligation under FLCRA as a result of this transaction.
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*(c) Does the car owner-driver have an obligation under FLCRA as a
result of this single isolated transaction?"

No, the car owner-driver has no obligation under FLCRA as a result
of this single transaction.

"(d) Does the farmer or his personal representative escape an obli-
gation under FLCRA to have the driver and the vehicle registered and
properly insured if the personnel representative responds to the
Employment Service inquiry, 'Tell the workers we will prepay bus
transportation but we will not pay for any other kind of transporta-
tion,' but he knows they are driving the car to Florida to accept
the jobs in reliance on the ES job order?"

No, based on these facts, there is no obligation on the farmer for
the driver or the vehicle to be registered under FLCRA.

20. and 21. You ask about the meaning of Section 3(b)(3) in terms
of specific guidelines, including a percentage test, for the applica-
tion of this provision.

We have answered questions 20 and 21 in the preceding replies,
especially, in the answers to questions 6 and 12. As a result of
the experience we have gained in the administration of the Act,
we have adopted the percentage test discussed in the preceding
answers. Our position on the application of Section 3(b)(3) is
restated here. =

We have adopted the interpretation that any full-time or regular
employee of a farmer, processor, canner, ginner, packing shed

operator, or nurseryman who does not spend more than 20 percent of
his or her work time in farm labor contracting activities is per-
" forming such activities on no more than an incidental basis and is
exempt.

Farm labor contracting activities are recruiting, soliciting,
hiring, furnishing, and transporting migrant workers and may
include certain related duties. As part of these farm labor con-
tracting activities, such employees may engage in supervising
migrant workers, acting as their foreman or paymaster, or super-
vising or controlling their housing. In such cases, the time spent
in such related duties would be counted as farm labor contracting
activity in determining whether the 20 percent standard is
exceeded.
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Your name has been placed on our mailing 1ist to receive future
opinion letters and publications regarding the Farm Labor
Contractor Registration Act,

Sincerely,

Signod

C. Lamar Johnson
Deputy Administrator

Enclosures
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Mr. Burrer. Here again, in your response, perhaps the use of the
word “regulations” was not altogether accurate, but are you satisfied
that you have kept the industry advised of your thinking with refer-
ence to the various aspects of this? I think that is basically the
problem.

Mr. BErrINGTON. Yes, sir, we have tried.

I think the industry’s basic concern—and T hesitate to speak for
Mr. Ellsworth—is less with not being kept informed, although there
are certainly areas where perhaps we need to do that more, but a basic
disagreement over what the law means.

Mr. Burrer. I suspect that is part of it.

Let us get back to one other question. We talked about consent judg-
ments. It was the complaint of the earlier witnesses that these are not
effective. Would you like to comment on that?

Mr. Berringron. I would be glad to let the Associate Solicitor com-
ment on that.

Mr. BurLer. The question was: How effective are consent judgments
as enforcement tools?

Mr, Wartine. Early on, or in 1976 at least, almost the whole thrust
of the litigation program was injunctive because, at that time, the civil
money penalty system has not been put into place. So, at the moment
I have to say that the thrust is certainly going to be on the side of the
administrative penalty system because it does seem to be more effective
in hitting people in their pocketbook. However, we did get a fair num-
ber of consent judgments, When we say consent, of course, that means
they were with the Federal district courts.

To the extent that we find followups again. we will start to put more
and more emphasis on going with contempt actions.

Of course, one problem with contempt actions is getting service of
process. When you have a contempt judgment, say, in South Carolina,
and the person is now operating in Maryland, we sometimes have
jurisdictional and service problems. But we will give more emphasis
to confempt where we have the past injunctions.

Mr. Burrer. Is that a problem? Do they keep moving around on
you?
© Mr. Wrrmine. In many instances, certainly. There is a definite
stream that the migrant labor follows from Texas, Florida, California,
and so on. Oftentimes, the injunction will be in the one State, and their
operation the next time we find them will be in a different State.

Mr. Burier. But the injunctions preseribe violations of the act
anywhere,

Mr. Wrarrine. Yes: they do, but there are some legal questions on
whether they are districtwide or not.

What T am suggesting, basically, is that the civil money penalty is
going to be the more effective thing, and we are going to try to do that
on a more mass basis in terms of litigation throngh decentralization.

Mr. Burrer. What do you view the role of the Legal Services Cor-
poration to be in this?

Mr. BerrinaToN. The Legal Services Corporation can represent in-
dividuals under the private richt of action provisions of the act. In
addition. we are more than willing or anxious to get information from
any source, including the Legal Services Corporation, about any pos-
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sible violations of the act, and will proceed with proper enforcement
activities once we receive them.

Mr. Burrer. Thank you.

Thank you, Madam Chairwoman.

Mrs. Corrins. Mr. Maguire ?

Mr. Maguire. Thank you, Madam Chairwoman.

Mr. Berrington, Mr. Carr in his written statement—and he referred
to the situation in general terms a few minutes ago—details the cir-
cumstances of the Westover labor camp, apparently the largest labor
camp operating in that area, in Somerset County, Md.

What can you tell us about the Westover labor camp and what the
Department of Labor knows about it and is doing or plans to do about
the conditions there ¢ _

Mr. BerringToN. I did not hear the statement earlier, and I cannot
give you a specific answer on that now, but we would be glad to provide
for the record that kind of information,

Mr. Macume. Mr. Carr’s testimony indicates that the conditions
there have existed for some years, He cites very reliable persons who
indicate that the situation is worse now than it was 5 years ago.
Apparently there is a history of representation to the Department
about the conditions there.

I would appreciate it if you would furnish this subcommittee with
a full account of the Westover case from the Department of Labor’s
point of view.

Mr. Berringron. Yes. We will be happy to do so.

Mrs. Corrins. Without objection, it will appear in the record at this
point.

[ The material follows:]

The Wage and Hour Division has conducted numerous investigations over the
past years of farm labor contractors who utilize the Westover Labor Camp in
eastern Maryland. The Maryland Occupational Safety and Health Administra-
tion (MOSHA) operating under a Federal State agreement has inspected the
labor camp in prior years. During the 1978 harvest season, it is our understanding
that MOSHA issued a ecitation for labor camp safety and health violations and
assessed a civil money penalty against the Somerset Growers Association. Ine.,
owner of the camp. The penalty has been contested and a hearing will be

scheduled.
A recent investigation of the Somerset Growers Association, Inec. by the Wage-

Hour Division did not disclose any covered farm labor contracting activities at
that time. A reinvestigation will be scheduled at the time the camp is occupied
during the 1980 season.

Mr. Macurre. He also talks in his testimony about the case of a crew
leader named Wardell Williams who operates out of Florida and re-
fers to the fact that the Florida Rural Legal Services Agency has filed
suit against him and has provided the Department of Labor with a
great deal of data with respect to possible violations of the criminal
provisions of FLCRA and other criminal statutes. Apparently, this
is a prime example of a repeat violator. _ R

Mr. Berrineron. My understanding is that an investigation is pro-
ceeding now.

Mr. Macuire. I would appreciate it if you would also give the sub-
committee an account of where the case of Mr. Williams stands as far
as the Department is concerned. :

Mr. Berrinagron. I would be glad to do that in ontline form. I think,
however, it may not be appropriate from a law enforcement standpoint
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t? provide details. But we would be glad to bring you up to date on
that.

Mr. Maguire. I would appreciate whatever you can tell the subcom-
mittee that would be consistent with your pursuit of the legal aspects
of the case.

Mrs. Corrins. Without objection, it will appear in the record at this
point.

[ The material follows:]

In response to a complaint filed by Florida Rural Legal Services with the De-
partment against Farm Labor Contractor Wardell Williams, an investigation
was initiated in North Carolina in the 1979 fall harvest season. Violations of the
Farm Labor Contractor Registration Act and the Fair Labor Standards Act were
found during the investigation. The file has been reviewed by our staff in Wash-
ington and is now being referred to the Regional Solicitor for appropriate legal
action. I cannot say precisely what type of legal action will be initiated, but
based upon Mr. Williams prior history, I expect that all available legal remedies
will be sought.

Mr. Maguire. In the case of Mr. Portalatin, apparently the investi-
gation was supposed to have been closed at the Trenton regional office
in mid-August. It is now approaching mid-November. What is the
status of this case, particularly with respect to possible proceedings on
criminal charges?

Mr. Berringron, The Department has referred the file to the De-
partment of Justice for consideration of possible eriminal action. The
Department of Labor has also taken administrative action, including
a $4,000 civil money penalty assessment, against Mr. Portalatin.

Mr. Magumre. Do you have any comment on the fact that the Bal-
timore area office of the wage and hour division closed an earlier
investigation of Mr. Portalatin’s activities by settling for a $60-per-
worker repayment by the Leonard Farms Corp. for excess travel
deductions but did not do anything more than that with respect
to the hours worked or any other conditions?

Mr. Berrinerox. I would have to look at the particular case file to
know whether that type of action at that stage was appropriate.

The Department was investigating Mr. Portalatin’s activities as a
farm labor contractor, and I want to emphasize that, because most of
the difficulties that were described come outside of the Farm Labor
Contractor Registration Act. But we have been investigating him ; the
investigation of Mr. Portalatin began several months before the inci-
dent that was deseribed here this morning. We have, from the admin-
istrative standpoint, in relation to Mr. Portalatin’s activities as a
farm labor contractor, brought to fruition that investigation, which
includes, as I mentioned, the eivil money penalty assessment and our
refusal to renew his registration for next year.

Mr. Maguige. Do you sense the frustration that some of us feel and
that representatives of the Legal Aid Services feel about this situa-
tion ? In the aggregate, your numbers are outrageously low as an indi-
cation of action under tKis law, and I think that emerges very clearly.

When specific examples come to the attention of the subcommittee,
such as those I have just mentioned, it seems as if nothing ever gets
done, and we are talking now about 15 years after the initial passage
of this law and 5 years after it was strengthened.
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I would like you to comment on the issue of how people who are
engaged in trying to protect people’s rights under this law must feel.
And perhaps you will tell me that you feel the same way ; I hope you do.

But listen for a moment to this statement from Mr. Carr which is
included in his written testimony :

I could probably testify for many hours about other serious and repeat vio-
lators who have encountered my clients. Briefly, I am constrained to say that they
all continue in business and that if my present clients are correct, they continue
to engage in the same practices which brought them to my attention in the first
instance. Some of these individuals have been subjected to eivil money penalties,
but I am unaware of any efforts taken by the Department to collect these
penalties.

Here is a man who has been working in this field for 4 years; others
have been working in this field for much longer, and, as I understand
it, can make statements which are pretty much the same about the gen-
eral sitnation with respect to enforcement of the law.

What is to be done, Mr. Berrington #

Mr. BerringToN. When the chairwoman began the session this morn-
ing, she referred to Edward R. Murrow's “Harvest of Shame,” I think
all of us who are concerned about working conditions for agricultural
labor share the frustration that was represented by that statement that
those conditions have not improved more since the Murrow program
of 1959 or 1960.

Agricultural labor has, historically, not received the same level of
protection as other labor in the United States.

Mr. Macuire. Which includes, I assume, a set of priorities within
your own Department. Does your statement apply to that?

Mr. BerriNeToN. No. I want to get to that because, while conditions
have improved—some statutory improvements have been made in rela-
tion to agricultural labor—the only place in the Federal Government
where there is any real enforcement authority is in the Labor Depart-
ment.

I cannot speak for what transpired prior to 214 years ago, but I
know that within the last 214 years there have been tremendous efforts
and a reordering of priorities within the conflicting priorities we have,
a reordering of priorities to inerease the amount of attention to this
area, especially under this law.

Mr. Macuire. OK.

On the top of page 10, you make two statements. You say, “Top
priority is given to identifying and investigating contractors who have
repeated serious violations of the act.” Yet, we have data which says
that of 5,708 compliance actions only 276 were followup investigations.

Mr. Berringron. That is a misreading of the data.

Mr. Macuige. It is a misreading of the data. How should they be
read ?

Mr. Berrineron. That terminology for followup investigations
merely refers to going back to a particular farm labor contractor
within 12 months of a particular investigation. It has nothing to do
with followup actions on a farm labor contractor in subsequent years
or subsequent harvest seasons. !

I apologize if the terminology which we use, and which we under-
stand for our computer printout information, was inadequately con-
veyed. We do have a substantial followup in this area.
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Mr. Macuire. But you do indicate that your statistical system is not
set up to collect data by repeat violators.

Myr. Berringron. That is correct, but we do have a system which 1s
set up to collect data on violators which is then printed out each month
and which is available to each compliance officer to utilize when the
compliance officer is in the field.

By comparing the information that the compliance officer finds in
the field with the information on this monthly tracer listing, assistance
can be provided for followup activity.

Mr. Macuire. If the percentage of repeat violators is in the range of,
I think you mentioned, 65 percent in your statement—and other esti-
mates go as high as 75 percent—that says it all, does it not? We are not
reaching the people who need to be reached to make sure that the law
is applied.

Mr. Berrineron. I think the farm labor contractor community—
and I use that in the broad sense, which includes farmers who employ
agricultural labor—does not yet believe that this law is for real.

Mr. Macuire. That is a very interesting statement.

Mrs. Corrins, Yes, Why do they not believe it ?

Mr. Berrineron. Because of the nature of the business, where they
can move around easily, be easily undetected.

Mrs. Coruins. Is not the reason they do not take it serious that the
enforcement on the part of the Department has been so lax?

Mr. Berrincron. We are talking about stepped up enforcement over
the last 214 years. What that really means 1s the last two and a half
growing seasons. It will take efforts over a longer period of time than
that to make the law a reality, quite frankly, for many of these
employers, It will also take time for the litigation process to have
enough hard decisions through the courts to get the kind of compliance
that we all want to see.

Mr. Maguire. Are you telling the subcommittee that the very low
level of denials of registration, revocations of licenses, and so on,
which has been characteristic of the Department’s enforcement activi-
ties to date, are going to increase now as a result of your enhanced
enforcement efforts, and the number of referrals to administrative law
judges, and the number of criminal prosecutions, and so on, will
increase in the future?

Mr. Berrinaron. I know that the number of referrals to administra-
tive law judges is going to go up substantially and it has recently.

Mrs. Corrins. Would the gentleman yield on that point?

Mr. Maguire, Surely.

Mrs. Corrins. I am glad you say that number is going to increase,
but T am concerned because it is my understanding—and correct me if
I am wrong—Mr. Whiting, that there is already a backlog, and that
after these cases have been sitting around for a year or so, somebody
just throws them out anyway. So, I applaud your effort, but I want to
know what is going to happen.

Mr. Warrine. They will not be thrown out. They will be carefully
analyzed, and if there is supporting evidence they will go forward.

e do have a substantial backlog, and, as I said, we are in the
process of decentralizing. As I pointed, we are kind of at the end of the
pipeline. A lot of our backlog hit in late 1978 and in 1979, so those
cases, from a legal standpoint, are still relatively recent.




166

Mrs. Coruins. How long do you keep a case considered to be rela-
tively recent, and when do you kick it out ?

Mr. Waurrine. We do not have any kind of guideline on where the
case dies. After a certain period of time

Mrs. Corrins. They just automaticaly die?

Mr. Waiting, No; it depends on the strength of the evidence, and
so forth.

As I indicated, we now have about 275 filed cases, and with the de-
centralization to the 15 regional offices, we would certainly anticipate
that both the speed of handling and the number of cases handled would
increase markedly within the next 6 months.

Mrs. Corrins. The gentleman has the time—

Mr. Maguire. Madam Chairwoman, I think your line of question-
ing is excellent.

Mprs. CoLrins. Then just let me ask one more question.

Why is it better for the Government to drop valid cases against
abusers because they have been on appeal for over a year? That is my
understanding of what happens.

Mr. WarriNe. I do not know of any cases that have been dropped
just because of that, If there were evidence problems, that would be
one thing. But we do not have any cutoff or guideline on that.

Mrs. Coruins. Thank you.

I would return the time to the gentleman,

Mr. Maguire. Thank you, Madam Chairwoman.

How many people in the Solicitor’s Office are full time working on
the FLCA cases?

Mr. Wurrine. That has been one of the problems, and that is why
we are going to decentralization. In fiscal year 1977-7S, we had four
and a half attorneys. In fiscal year 1978-79, we had five and a half.

Mr. Maguige. Full time?

Mr. Warrine. Yes. But that includes supervisory time, and defen-
sive actions, and appeal actions. We would guess that appeal actions
probably take 30 percent of that time. It has become apparent that,
given the resources we have available in Washington, we cannot handle
this kind of work.

Mr. Maguire. The subcommittee was reliably informed that there
was only one person working on new FLLCRA cases in the Solicitor’s
Office. Is that not the case ?

Mr. Warrine. Not that I know of. I have no idea who so informed
you. But, as T indicated, the workload statistics of my office have in-
dicated that we have utilized about 414 years of attorneys’ time in the
past. That has increased to 514 in the past year, primarily due to some
defensive lawsuits. But, as I said, you have to remember that that in-
cludes opinion work, appeal work, and all other kinds of work. We
admit that is not adequate; that is why we are in the process of
decentralizing.

Mr. Maguire. The second thing I wanted to raise from the top of
page 10, Mr. Berrington, was the statement :

A system has heen established for inter- and intraregional coordination for
the situations where a contractor found to be in violation is moving into another
geographic area and a followup investigation is indicated.
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On page 9 of Mr. Read’s testimony, he makes the following state-
ment :

We discovered that the U.S. Department of Labor's fragmentation into dif-
ferent regions of area offices made effective coordination of an investigation
crossing different regional and area boundaries impossible,

That is recent—that is this year—with respect to the Portalatin case.

What comment do you have on that juxtaposition of assertions?

Mr. BerringToxn. The Department’s actions to gain coordination of
the program and to develop a tracer list which can be utilized from one
region to another have been recently implemented, within the last year
and a half.

Mr. Macuire. Presumably these were in effect, then, during the pe-
riod of time which Mr. Read was talking about with respect to the
Portalatin matter.

Mr. Berringrox. I would not want to speak for him. There are prob-
lems in tracing farm labor contractors who go from one State to an-
other, often on vehicles that are not even licensed, and who have ar-
rangements with farmers where it is to the benefit of both the contrac-
tor and the farmer not to report the presence of the farm labor con-
tractor. Where it is very difficult to trace these matters, interregional
coordination is not an easy matter. It is a very, very difficult matter. We
will pursue any lead which any legal corporation will provide us for
dealing with these farm labor contractors that we are not aware of in
a particular location if they have information about them.

Mr. Macuire. How do you account for the fact that the U.S. De-
partment of Labor office in Puerto Rico did not involve itself in the
followup with respect to the Portalatin matter? Or did they?

Mr. Berrinaron. I do not know the facts of that.

Mr. Macuire. Perhaps you could include something about that in
vour report to the subcommittee—on the Portalatin matter.

Mr. BerrineToN, I would be glad to.

[ The material follows:]

The Wage-Hour offices in Puerto Rico did not participate in the Marcos Portala-
tin case. Investigations were conducted in Delaware and New Jersey. When
Portalatin fled New Jersey for Puerto Rico after the stabbing incident, he was a
fugitive sought by the Federal Bureau of Investigation,

Mr. Maguige. Is it true that, prior to 1979, there have been only 18
cases involving eriminal penalties that have been closed, and that most
of these resulted in a suspended $250 fine, and that there was only one
case where an individual was actually convicted to a jail term for
violation of FLCRA ? Are those facts roughly correct?

Mr. WrrrinG. Prior to this year, we do not have the latest update,
but the statistics you quoted prior to this year were for 18 referred to
[7.S. attorneys. Those are referred directly from our regional offices
to the various U.S. attorneys. There were seven indictments and con-
vietions. I do not have a rundown of what the penalties imposed there
were. Two were indicted in cases dismissed ; there is one pending in-
dictment; and there are seven submitted with no action in the U.S.
attorney’s office, one submitted that was rejected by the U.S. attorney.
But T do not have the latest statistics.

Mr. Maguire. I am always astonished. Madam Chairwoman, at the
number of times we have an agency testify before the subcommittee or
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other subcommittees, telling us that they are just about to get on with
the job of administering the law.

I thank you very much.

Mrs. Coruins. Thank you, very much.

Our time has just about run out. Let me ask just one other question,

On page 13 of your testimony. Mr. Berrington, you say that you—
the Department of Labor—intend to increase the wage and hour en-
forcement efforts to let farm labor contractors know that if they violate
the act, there will be a very strong possibility that those violations
will be uncovered, and they will be subjected to the penalty provisions
of the act.

I would like to know when this will be an accurate statement; I do
not think it is accurate right now.

Mr. BerriNaToN. I think, to an increasing extent, it is accurate.

Mrs. CoLrins. Why ? How can you say that?

Mr. BerrineToN. And I would like to respond to Congressman
Maguire on that, as well. You started out by asking, why do we do some
of the heavy activity in registration? One of the reasons that we do
heavy registration activity is to let the farm labor contractors know
that we are there, that there is a law to enforce, and that their presence
is known. Tt is not that the Employment Standards Administration
or the Labor Department is about to increase enforcement under this
act.

We have had a 66-percent increase in enforcement actions from 1978
to 1979. We have increased the budget for this activity by 60 to 70 per-
cent over the last year, and we are increasing the amounts of eivil
money penalty assessments to the Department.

We have much to do, and T would be the last one to tell you that we
do not. But it is not a matter of us starting at some time in the future;
it is part of the process of having moved this program up much higher
in the priorify hist than it had been in the past and getting it moving.
I think the data and the statistics show if, and T think the fact that
some farm organizations are so concerned about our activities show it
as well,

Mrs. Corrins. Let me say that T appreciate the statistics which you
have just given us. I also appreciate the fact that these eivil money
penalties have been going on for 5 years and that we do not have what
I consider to be a serious decrease in the amount of abusive activity.

Mr. Macuire. Madam Chairwoman.

Mrs, Coruins, Yes?

Mr. Macuire. Excuse me. T think one other figure is extremely im-
portant here. That is, budget positions were inereased from 28 to 58
for compliance officers from fiscal 1978 to fiscal 1979. In fiscal 1979,
according to the data that DOL has given us, there was a planned
enforcement of the staff vear level of 46.2. The actual enforcement of
the staff year was 21.1. In 1978. it was higher than that: it was 30.
So, in 1979, while we are going forward with this wonderful increase
in the Department of Labor’s activities with respect to implementing
this law. we are nine enforcement staff years down from where we were
in the previous year, and just over a third of the budget provisions
that have been provided.

My understanding from staff is that for fiscal 1980, against those
58 budgeted positions, we are going to have something around 30 or
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31. I wonder if it would not be useful to get a comment on that point
from the witnesses?

Mrs. Cornins. Mr. Berrington ?

Mr. Berringron. Yes. We did not hit our goal last year for the
amount of staff years,

Mr. Maguire. You did not anywhere near hit it.

Mrs. Corrins, Why did you not hit it ?

Mr. Macuire, You were a half down from your goal. How can you
explain that, given what you are telling the subcommittee today that
your intentions are ?

Mr. Berrinaron. The number of investigations that were done with
the staff years that were devoted went up very substantially. We have
looked at the allocations of staff from region to region; we have made
some reallocations within regions to get more of the compliance activi-
ties, more of the man years in agricultural areas where it is needed.
We are going to try to get that figure up, close to the goal.

Mr, Mscuire. Why is your goal 12 positions below what the Con-
gress has provided ?

Mr. Berrixarox, I do not believe that is correct.

Mr. Macume. That is what you have given us.

Mr. Berrixerox, No, the budgeted positions are different from the
enforcement staff years. I have some experts who can explain that.

Mr, Macuige. All right. T accept that. Give it to us in the small
print.

Mrs. Corrins, Without objection, that will be included in the record
at this point.

[ The material follows:|

In FY 1979 the 58 budgeted positions represented the total available compli-
ance officer positions. After deducting time for annual leave, sick leave, train-
ing, travel and other administrative activities, the 58 budgeted postions were
converted to 46 planned enforcement staff years. Thirty-two staff years were
actually expended in FLCRA enforcement. Thus, we actually achieved almost
70 percent of the plan in terms of staff years expended. However, as I previously
indicated. the number of investigations conducted actually increased each year
since the Act was amended in 1974.

Mr. Macuire. When are you going to reach the planned enforce-
ment level ? You are not going to reach it in 1980—right? When are
you going to reach it?

M'r. BerringTox. I think we will reach it in 1980.

Mr. Macuire. During this fiscal year?

Mr. BerriNcToN. Yes, Sir.

Mr. Maguire. You will be at 46.2 planned enforcement staff years?

Mr. BerriNGTON. Yes, sir,

Mr. Maguige. That is encouraging.

Mrs. Corrins. We will see.

[ Correspondence relative to the above paragraphs follow 3|
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U.S. DEPARTMENT OF LABOR

OFFICE OF THE ASSISTANT SECRETARY FOR EMPLOYMENT STANDARDS
WASHINGTON, D.C. 20210

Mr. Richard E. Grawey

Counsel

Manpower and Housing Subcommittee
Committee on Government Operations
U.5. House of Representatives
Washington, D.C. 20515

Dear Mr. Grawey:

Thank you for your recent letter requesting information
concerning matters related to my November 13, 1979,
testimony on Employment Standards Administration's
enforcement of the Farm Labor Contractor Registration
Act (FLCRA).

As indicated in your letter, during my appearance
before the Subcommittee there was a discussion about
the disparity between planned and actual enforcement
staff years under the FLCRA. You now ask for that
data for the first half of Fiscal Year 1980. Planned
enforcement staff years for this period were 17.7.
Actual enforcement staff years were 12.8. The
temporary fall back from planned enforcement staff-
years was due primarily to efforts to complete the
noncompliance survey designed to measure the level

of compliance with the Fair Labor S{andards Act.

The survey was conducted by the Wage-Hour compliance
staff for the Minimum Wage Study Commission. As the
noncompliance survey was being completed, we redi-
rected the field enforcement staff reemphasizing that
they must now work on meeting our FLCRA objectives
for Fiscal Year 1980. Accordingly, we moved closer
to meeting the plan in the second gquarter of the
fiscal year. This activity is now being closely
directed and monitored.

We have implemented the settlement order in NAACP v.
Marshall. (Two copies of that order are enclosed per
your request.) To comply with the order we published
final regulations on June 10, 1980. Copies of the
final regulations are enclosed.
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The Wage and Hour Division has also prepared
instructions for implementation of an action log
system in each of its area offices. The log pro-
cedures have been coordinated with OSHA and ETA
to insure that all the required data will be
maintained and exchanged as required by the regu-
lations. The Employment Standards Administration
has identified the 23 locations for farm labor
specialists and 20 have been selected--the number
specified in the agreement. The statistical sys-
tem required for compliance with the regulation
has been implemented and the Regional Farm Labor
Coordinated Enforcement Committees have been
established and are functioning in all 10
Department of Labor regions.

I believe that with the farm labor specialists on
board, the implementation of the regulations, and
most importantly, the completion of the FLSA non-
compliance survey, the level of enforcement activity
will increase under FLCRA during the second half of
the fiscal year. If I can be of further assistance,
please do not hesitate to contact me.

Sincerely,

(AL

Cra Berringto
ueputy A551stant ecretary

Enclosures




Mr. Whiting and Mr. Williams, it may be necessary, after further
reading of your testimony, to ask you to come back again. I am sorry
that T did not get a chance to get into some questions today about this
housing. T wanted to raise some questions about whether OSHA —and
I am sure it is—is aware of housing that looks like this.

[Shows photographs.]

Mrs. Corrans. This picture is one of two outhouses. The second pic-
ture is of another. T understand that the bucket in this second picture
is the receptacle that is used for the elimination of body wastes. T cer-
tainly have some questions to ask about that. but unfortunately the
time for our hearing has drawn to an end.

Just let me say, in closing, that it appears that the enforcement of
the Farm Labor Contractor Registration Act has been a low priority
in the Department of Labor. I think this is reflected in the number of
persons assigned to investigate, enforce, levy penalties, and try the
cases. In fact, the act has become, or at least is right now, a toothless
tiger. The Department apparently does not know where all the labor
camps are located nor which crewleaders are operating in what areas.
Repeat. violators continue to recruit, hire, and transport migrant
workers. Civil money penalties are assessed, but T do not think they are
ever collected. Appeals are requested by violators, but the appeals are
never heard, leaving the violator to again recruit and to continue to
violate the law.

I hope that the next time you are here this will not be the report
that we hear. We are going to look at the further information you are
going to send us and prepare our report from that information. I do
hope, however, that when these hearings continue, we will have a lot
better information when vou come before us again,

Thank you very much, This hearing is adjourned.

[Messrs, Berrington’s, Whiting’s, and Williams’ prepared state-
ments follow :]
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STATEMENT OF BASIL WHITING
DEPUTY ASSISTANT SECRETARY
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION
U.S. DEPARTMENT OF LABOR
BEFORE THE
SUBCOMMITTEE ON MANPOWER AND HOUSING
COMMITTEE ON GOVERNMENT OPERATIONS
U.S. HOUSE OF REPRESENTATIVES

November 13, 1979

Madam Chairwoman and Members of the Committee:

I appreciate this opportunity to discuss the Occu-
pational Safety and Health Administration's (OSHA)
enforcement of standards affecting migrant farmworkers.
In your letter of invitation, you identified specific
areas of concern to the Committee. My testimony today

will, in accord with your request, address the ques-

tions posed in your letter to the extent they relate

to OSHA's responsibilities.

With respect to migrant-related enforcement acti-
vities, OSHA's primary emphasis in protecting migrant
farmworkers is focused on application of its migrant
housing standard, (29 CFR 1910.142). This standard,
adopted in 1971, applies to:.all temporary labor camps

provided to workers as a benefit to their employer.
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the remainder 1,150 were cited
and 37 as repeated viclations.
the year totaled $19,300. 1In the

duct funded safety and health

inspections were conducted, discovering a total
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Under these agreements, Stat

and deputizec

migrant housin
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the States of New Jersey, Wisconsin and Ohio were
such contracts and produced a total of 631 migrant
housing inspections. This effort significa
OSHA's ability to inspect more migre
In addition to contracts, two
a "New Directions" program for
ing the internal capability of
other educational organizations
ing occupational safety and healt
and employers. 1In connection witl
has awarded the National Associa
Organizations (NAFQ) grants tota
and implement a hazard
for migrant farmworkers.
grant will result
the existence of

as encouraging them to alert OSHA regardi

so that appropriate action may be taken.

Having resolved the issue of dual standards
ment, the Department has proceeded over the
to improve cocrdination between

related responsibilities.
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OSHA, ESA and the Employment and Training Administra-

tion have recently negotiated an agreement for

an interagency ceoordinated inspection program. Designed
to reduce duplication of effort, this agreement provides
that OSHA will concentrate its housing inspections

only in those camps not previously inspected by either
State Employment Security personnel or by Wage-~Hour
compliance staff enforcing FLCRA.

Moving on to the matter of dual housing standards,
the number of separate regulations of the Department,
affecting migrant housing facilities, was of considera-
ble concern to us. In an effort to resolve the pro-
blem, the Department adopted a policy which we feel
will clarify legal obligations of the employer and
at the same time will not unnecessarily disrupt existing
housing arrangements.

Under this proposed policy, all housing constructed
prior to the date of publication is subject to either
the ETA standard or the OSHA standard. Compliance
with either is deemed to be compliance with the oti
The choice of which standard to comply with is left

to the discretion of the owner or controlling operator.




Migrant housing constructed on or after the date of
final publication will be subject exclusively to the
somewhat stricter OSHA housing standard. Representa-
tives of both affected employee and employer groups
were consulted prior to the adoption of this policy
and both groups indicated general agreement with such
a procedure.

Besides its obvious intrinsic benefits, the develop-
ment of this coordination program has had the added
value of establishing an effective working relationship
oetween the parties to the agreement. We applaud this
result and look forward to continuing our work with
ETA and ESA at the national office to further improve
coordination within the Department. We also fully
support the efforts of the Regional Coordinating Commit-
tees and will continue our active participation in
the activities of these groups in the 10 Federal regions.

In conclusion, we would like to state that we
are most pleased by the gains made by OSHA and the
Department on behalf of migrant workers over the past
Year. However, we also recognize that much remains

to be done to bring the working conditions of the migrant




to work with its ¢
the desired objective.

Madam Chairwoman, this




194

STATEMENT ' OF DAVID O. WILLIAMS
ADMINISTRATOR
UNITED STATES EMPLOYMENT SERVICE
U.S. DEPARTMENT OF LABOR
BEFORE THE
SUBCOMMITTEE ON MANPOWER AND HOUSING
COMMITTEE ON GOVERNMENT OPERATIONS
U.S. HOUSE OF REPRESENTATIVES

November 13, 1979

Madam Chairwoman and Members of the Subcommittee:
I am pleased to have this opportunity to appear
before you today to discuss programs and services for
farmworkers that are administered

States Employment Service (USES), princi-

pally under the authority of the Wagner-Peyser Act.

a network of State Job Service
their local offices, provides labor
exchange servi to match employer needs for workers
with qualified job applicants. All applicants and
employers eligit for services which include,
in the case of applicants:
registration and assessment,
counseling,
testing,

referral to supportive services and training,




. referral to agricultural and nonagricultural jobs.

For employers, services available include:

A screening and referring workers to jobs,
. special recruitment efforts

recruitment,

. provision of labor

information,

. employer technic

These services are provided, on a nc

through approximately 2,600 local offices across the

country.
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insure that the network
d local employment
to the expressed em
and seasonal farmworkers,
the United States Employment

regulations in January 1977 which specifi-

cally govern the provision of employment

services to migran

The regulations

requirements

that migrant

provided the

The regulations = ish a JS com-
plaint system which operates in all 54 States
and the trust territori

system covers complaint

appropriate agency.
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Sacond, the USES sets forth program
in its annual Program

Planning Guidelines. For the last

years, migrant and seasonal farmworkers

have been ¢ 1fice s
group for
only to veterans who receive perference by

legislativ

to t agenci to conduct outreach and

other migrant and seasonal farmworker acti-

vities, such as field checks on agricultural
job orders placed in the interstate clearance
system.
in order to reach
Farmworkers who
placement and other
services offe 3 i he b Service. Out-
reach activities ! JS staff result in
contact with over 190,000 migrant and

farmworkers in fiscal year 1978.




Fourth, emphasis has been
coordination of services between
and CETA migrant programs.
outreach workers and other staff hav
lished cooperative arrangements f
of J5 applicants to CETA migrant
and other migrant and seasonal farmworker
organizations for training, work experience

programs, emergency assistance

services. 1In some locations migrant program

staff are outstationed
and vice versa. Migrant and seasonal farm-
worker organizations and other agencies per-
form outreach for JS and refer migrant and
seasonal farmworkers to JS for employment
assistance. Approximately 39,000 migrant
and seasonal farmworkers we
outreach for JS by
fiscal year 1978.

Fifth, the USES established a migrant
and seasonal farmworker monitor advocate

system at the State and deral levels.
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Each State has a migrant and seasonal farm-

worker monitor advocate who monitors the

State agency's provision of services to migrant
and seasonal farmworkers and the operation

of the JS complaint ‘system. At the Federal

level, monitor advocates are located in each

of the Department's 10 regional offices and

in the national monitor office here in Washington.

Sixth, regulations issued in 1977 estab-

lished a review and assessment process by

which State agencies are required to constantly
monitor their own compliance with JS5 regula-
tions regarding migrant and seasonal farm-
workers. The regulations also establish

a strong Federal oversight role calling for
Fedéral staff from the regional and national
offices to review State agency compliance.

The Federal monitor advocates provide leader-

ship in this monitoring.

We have been diligent in exercising this Federal

During the past two years, we have

conducted 56 comprehensive onsite reviews of State
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More importantly, migrant and seasonal

received services at rates substantial

non-migrant and seasonal farmworkers.

1978;

- proportionately one-third more migrant and seasonal
farmworkers were referred to jobs than other 'applicants.

- migrant and seasonal farmworker applicants filing

job service applications were nearly twice as

likely to be placed

= migrant and seasonal
referred to supportive services at four times
the rate of non-migrant and seascnal farmworiker

applicants.

= proportionately twice as
farmworkers received job development assistance
as non-migrant and seasonal farmworker apolicants.

-+ migrant and seasonal farmworkers were 34 percent
more likely than other applicants to receive some

service (job referral, job development,

counseling, referral to training and ref

to supportive services) from a State J5 office.

w
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| Whereupon, at 12:40 p.m., the hearing was adjourned, to recon-
vene subject to the call of the Chair. ]







APPENDIXES

APPENDIX 1.—STATEMENT OF THE NATIONAL FOOD
PROCESSORS ASSOCIATION

National Food Processors Association Louisiuatve Asiaks Diviaien
F 1133 Twentiath Street N.W., Washington, D.C. 20036 Dirnctor Vice Présigent
39

Telephone 202/331- Fa1E 09

29 November

The Honorable Cardiss Collins RECE!“.ED

Chairwoman, Subcommittee on "
Manpower and Housing

Government Operations Committee m

House of Representatives

Washington, DC 20515

C 49

Dear Congresswoman Collins:

Recently your subcommittee conducted a hearing on the Labor Department's
implementation of the Farm Labor Contractor Registration Act. Many of our
members have been concermed about the Department's implementation of the Act.

when the hearing was announced, we had inguired if the association
would be given an opportunity to testify. We were told that t itness
list was closed but were advised by the staff that we could provide

written testimony to be included in the hearing record.

Attached is our written statement. We would eciate if you would
it included in the hearing record.

Thank you.

to: Congressman Wayne Grisham
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STATEMENT OF THE
NATIONAL FOOD PROCESSOES ASSOCIATION
BEFORE THE
HOUSE SUBCOMMITTEE ON- MANPOWER AND HOUSING
ARDING THE
FARM LABOR CONTRACTOR REGISTRATION ACT

Thank you for the opportunity to testify regarding the implementation
of the Farm Labor Contractor Registration Act (FLCRA) by the Department of
Labor.

The National Food Processors Association (NFPA) has 582 food processing
mermbers who produce over ninety percent of the nation's canned fruit, vegetable,
meat, fish and specialty products and a substantial portion of other food pro-
ducts. NFPA, formerly the National Canners Association (NCA), appreciates the
opportunity to testify on a matter that concerns many of our members.

Some members of NFPA employ migrant workers who perform field operatioms.
Most members of NFPA employ workers who are not true migrants, but are considered
to be migrant workers by the Labor Department under FLCRA, even though they may
be permanent employees and reside locally, and even though they are not farm-
workers, but work at the processing plant.

The National Food Processors Association believes that all employees in
our industry, including migrant workers, should be treated humanely and fairly.
We urge our members to do so. The fair treatment and compensation of all
employees is essential to maintain high levels of productivity and high stan-
dards of work.

There are many protections in law to ensure equitable job conditions
for all employees of processors, including migrant workers. NFPA supports
the legitimate protections afforded by these laws, which include the Fair
Labor Standards Act, the Wagner-Peyser Act, the Occupational Safety and
Health Act, state vehicle safety and insurance laws, and state contract law.

Misinterpretation by Labor Department

In 1963, the Congress passed the Farm Labor Contractor Registration
Act to protect migrant workers from abuses by "crew leaders" or "farm labor
contractors”. The section on Congressional findings states, "The Congress
hereby finds that . . . fthere are/ certain irresponsible contractors for
the services of migrant agricultufal laborers who exploit producers of
agricul tural products, migrant agricultural laborers and the public gener-

ally . . ." (emphasis added).

The Congress in 1974 amended the Act. As a result of the Labor
Department's unexpected and unwarranted interpretation of those amendments,
many of our members, who are producers of agricultural products, now find
that, instead of being protected by the Act, they are being required to
register under it.

This is due to the Labor Department's interpretation and impleme
tation of two 1974 amendments to subsections 3(b) (2) and 3(b)(3).
3(b) (2) states that the term "farm labor contractor" shall not include




217

farmer, processer, canner, ginner, packing shed operator, or nurseryman who
personally engages in any such activity for the purpose of supplying migrant
workers solely for his own operation." The word "personally” was added in
1974 to the subsection. According to the Department, no cog{gration can act
"personally”, even though the Act defines a “person" to include a corporation.
By this reasoning, the Labor Department requires corporations who employ
"migrant workers" to register under the Act, but not non-corporate entities.
Subsection 3(b)(3) says that "any full-time or regular employee of any entity
referred to in . . . /Subsection 3(b) (217 who engages in such activity solely
for his employer on no more than an incidental basis" is not a farm labor
contractor. The Department has interpreted the subsection to mean that almost
any contact between an employee and a "migrant worker" is more than "an inci-
dental basis", so that virtually any employee of a processor or canner, who
deals with a migrant worker, must register.

We believe these interpretations are incorrect and have resulted in
the misapplication of the law. There have been several federal district
court cases on these points, especially on subsection 3(b) (2). 1In all
cases but one, to our knowledge, the courts have ruled against the Labor
Department's interpretation.*

The Department's interpretation of subsection 3(b)(2) and 3(b) (3),
in conjunction with the definition of "migrant worker", has major implica-
tions. If its interpretation is correct, a huge number of agricultural
producers and processors would have to register and comply with the
attendant filings and requirements, a fact which the Labor Department
has not made this commonly known throughout the agricultural sector.

*The following cases decided by five different District Judges have
rejected the interpretations of Sections 3(b)(2) and for 3(b)(3) put for-
ward by the Department of Labor:

Marshall v. Herringer Ranches, Inc., 466 F. Supp. 285
(E.D. Cal., February 27, 1972) (Sections 3(b)(2) and 3(b)(3)) (Hauk,
J.13

Usery v. Paramount Citrus Assoc., Inc., CV 76-1544-WMD,
Marshall v. Santa Clara Produce, Inc., CV 77-189%9-wMB (C. D. Cal.,
February 15, 1979)(Section 3(b)(2)) (Byme, J.);

Marshall v. Green Goddess Avocado Corporation, 84 CCH
Labor Case 33,712 (5. D. cal., August 3, 1978) (Section 3(b) (2))
(Bnright, J.);

Jenkins v. S & D Chaissan & Sons, Inc., 449 F. Supp 216
(S. D. N. Y. 1978) (Section 3(b) (2)) (Werker, J.);

Marshall v. Silver Creek Packing Co., 83 CCH Labor Case
33,615 (E.D. Cal., August 23, 1977) (Section 3(b) (2)) (Crocker, J.).
The following case has accepted the interpretation of Section
3(b) (2) put forward by the Department of Labor:

Marshall v. Souza Brothers Packing Co., CV-77-2353-R
(C.D. Cal., Movember 28, 1977) (Section 3(b) (2)),
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eparted from the jurisdiction ir ich such action is commenced . . . In
ddition, any persc who registers must notify the Secretary of Labor within
n days of each and y address change.

These two requirements, and others, are appropriate where a crew leader
may be transient and difficult to track. For a processor, who is tied to his
plant and would be nt from that addre for only brief periods, they are
superfluous. The WO require its suggest that the Act w intended by
Congr to regulate crew lead , and not processors. The same might be said
of fingerprint isting a publiec central registry.

Uncertainty in Compliance

The Act 1s a nag source of uncertainty for processors as to whether
they are in compliance with the law. In large part, this is due to the inter-
pretation of the Act by the Labor Department. [ere are some examples:

1. Many corporate proc ors believe they should not register under
FLCRA due to the exemption in subsection 3(b) (2). They beliewve corporations
can act "personally" since subsection 3(a) defines “pers to include a
corporation. This is in direct conflict with the Department's view. The
uncertainty for these corporations will continue until the guestion is
finally resolved by the courts, the Department changes its interpretation,
or Congress clarifies the law.

2. Processors do not know which of their employees should register,
if any. Any full-time and regular employee of a processor, who deals with
migrant workers alely for his employer on no more than an incidental basis",
is exempt from registration cax the Labor Department's interpretation
of "an incidental basic is 50 narrow, a processor is always faced with the
possibility that the Department will say an employee having some minor
contact with a migrant wrker must register. The result of such a determina-
tion is a citation and fine. Because of uncertainty about what is "an
incidental basi - may be difficult if not impossible to know whether
a processor is in compliance with FLCRA.

3. A process ten cannot tell who among his employees is
"migrant worker" under FLCRA. The Labor Department says that some processing
plant emplc are migrant workers because "agricultural employment" i
defined to include "“the handling, planting, drying, packing, packaging,
processing, freezing, or grading prior to delivery for storage of any
agricultural - horticultural commodity in its unmanufactured state."

This b ion includes many employees who reside locally,
permanently ¢ e i are not migrant in an Processor

does not employ an 1gYe may still face & i C because
Act does not conform to any rational unde -
ion of migrant

commodity its unmanufactured stat

term
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processing plant employees are considered to be migrant workers. In another
area, only fieldworkers are considered to be migrant workers and only those
supervisors who deal with them must register. In yet another area, only bona
fide crew leaders who are not employees of the processor must register. In
many areas, processors have not been approached to register at all.

Additional Cost

Even where processors register, they usually find that the substantive
protections afforded migrant workers by FLCRA are provided by other laws, so
that the Act becomes duplicative. Even so, the processor must still spend many
hours in the registration process, filling out forms, studying the law's require-
ments and ensuring compliance with them. In many cases, processors and their
employees have had to spend many hours with Labor Deparfment compliance
officers. The time and effort consumed mean unnecessary cost for processors
in the form of lost productivity. Processors wonder why this is necessary
when they see no additional benefit to migrant workers resulting from it.

Legal Protections

The basic issue is whether migrant workers have adeguate protection
inder the law other than RA. When we object to the Labor Department's
requirement that corporate processors and processor employees register
under FLCRA, we are not adwocating that migrant workers should not have
nrotection under the law.

In fact, there are many laws that protect migrant workers who are
employed by processors. It may be helpful to cite some examples:

1. The Fair Labor Standards Act requires payment of the minimum
wage, requires record keeping, and provides for certain fair job conditions.

2. The Wagner-Peyser Act requires,prior to employment, a written
statement of job conditions to employees hired through the interstate employment

service. Some stat require such statements for all migrant workers.
3. The Occupational Safety and Health Act provides for safe and
adequate housing, and for safe and healthy working conditions.

4. The U. S5. Department of Transportation Act provides for the
safe interstate transportation of workers. The states also regulate the
transportation of workers and wehicle and driver safety.

L e Federal Unemployment Tax Act regquires most proce
pay unemployment insurance taxes that would cover migrant workers.

6. The Social Security Act requires recordkeeping and payment of
curity taxes.

7. 'The Farm Labor Contractor Registration Act, even if a proces
did not have to register, requir him to keep complete payroll rec
any migrant crew (Sec. 14) and also r ires him to sure that
leader he contracts with is in full compliance
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8. Contract laws require that any promise--oral or written—- of job
conditions must be lived up to by a processor.

Two legal cases, cited at the hearing on November 13, well demonstrate
the protections available to migrant workers under laws other than FLCRA.

The first case, Abraham ¥. Beatrice Foods Co., involved allegations of
misrepresentation of working conditions. The case was pursued under the
Wagner-Peyser Act and an out-of-court settlement was reached.

The second case, Cantu v. Owatonna Canning Company, has not yet been
settled. However, it is clear at this point that the main issue falls under
the Wagner-Peyser Act. While charges have been brought under FLCRA, the
lawsuit would not be affected by the clarification 'of the exemptions in
subsections 3(b) (2) and 3(b) (3).

In short, the requirement for processors to register under FLCRA
provides no significant additional protection to migrant workers, yet it
adds to the compliance burdens for the industry.

The Department spends a great deal of its resources on citing
processors and their employees for failure to register. This reduces the
availability of compliance officers to control bona fide crew leaders,
particularly those who are substantive violators or repeat offenders. A
change in the Department's interpretation of subsections 3(b)(2) and 3(b) (3},
or legislative clarification would resolve this problem.
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r I'- National Food Processors Association ) U I
FH 1133 Twentieth Street N.W., Washington, D.C. 20036 LEGISLATIVE| ARERLRS

Telephone 202/331- 5900

24 January 1980

The Honorable Cardiss Collins

Chai rwoman

Subcommi ttee on Manpower and Housing
Committee on Government Operations
U. S. House of Representatives
Washington, DC 20515

Dear Congresswoman Collins:

Several inaccurate statements were made about members of the
Naticnal Food Processors Association (NFPA) at the hearing before your
subcommi ttee on November 13, 1979. The hearing concerned the implementa-
tion of the Farm Labor Contractor Registration Act (FLCRA).

For the record, we would like to correct some of the more
significant incorrect statements. We asked those companies mentioned,
who are members of NFPA, to respond to the allegations. Their responses
are attached.

The Migrant Legal Action Program (MLAP) witness said that
corporations have shown "a general pattemn" of abusing migrant workers,
and referred to an exhibit attached to his testimony. The exhibit,
while talking about companies in several states in general terms, cited
only two specific examples involving corporations, One of those, Naas
Foods, Inc. is a member of NFPA. In separate correspondence, MLAP
mentioned two companies, Owatonna Canning Company and Aunt Nellie's
Foods, which are NFPA memiers, and we would like to discuss those cases
also.

The first inaccuracy of the MLAP testimony is the statement
that many companies, including canning companies, abuse migrant workers
Speaking for the canning industry, we can say that that statement is
completely false. The few cases mentioned do not establish a pattern
or any widespread abuse. Canners who employ migrant workers recognize
that fairly treated workers do a better job and may return for employ-
ment in future seasons.

As indicated in the attached letters, MLAP has consistently
stated its allegations as if they were fact. 1In actuality, the allega-
tions have been either shown to be untrue, or where a discrepancy has
been established, compensation has been made.
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For example, Naas Foods, Inc. madeadditional payments to
several migrant workers after a Labor Department finding that minimum
wage requirements were not met. Subsequently, the Indiana Legal
Services Organization (IS0O) leamed of this when Naas Foods wolun-
tarily gave LSO representatives access to company records. The LSO
then filed suit. Since the issue was already settled by the Department
of Labor and Naas Foods, it appears that the LSO litigation was, as the
counsel for Naas Foods states, "nothing more than an attempt to justify
their (LSO's) existence and budget".

MLAP implies that processors are guilty of violations under
FLCRA. But in each of the three cases, allegations under FLCRA were
either dismissed or dropped. This substantiates the industry position,
which NFPA presented to the subcommittee in the attached testimony, that
canning companies should not be required to register as farm labor
contractors. As we explain, processors are already regulated by
numerous laws other than FLCRA, which govern the employment of all employ-
ees, including migrant workers.

We suggest that this letter and the attached responses should
be made a part of the hearing record in order to correct the inaccurate
statements made by MLAP.

Thank you.

Sincexely,

Congressman M. Caldwell Butler

Mr. Peter Mauger, Naas Foods, Inc.

Mr. ER. Wayne Olmsted, Owatonna Canning Co.
Mr. C.dBlaska, Aunt Nellie's Foods
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LAW OF FICES

HingLE & RAcsTER
PROFESMOMAL CORPGRATION
2OT W.MAIN ST
WATNE W, HINALE P 0.80x 808
L. M. RACaTER
WILLIAM W, HINALE

Powrrasn, INDLiwa sron

TEL.7EB-8104

November 29, 1979

Mr. Claude D. Alexander

National Food Processors Association

1133 Twentieth Street N.W.

Washington, D.C. 20036 .
Testimony of John Ebbott
of Migrant Legal Action Program
Relevant the Farm Labor Contract
Registration Act

Dear Mr. Alexander:

As counsel for Naas Foods, Inc., Mr. Peter Mauger has requested that
we respond to you relevant the testimony of Mr. Ebbott wherein the
migrant labor case is Pending against Naas Foods and denoted in

Mr. Ebbott's testimony at Page 6 of Exhibit A.

First of all, this litigation is pending upon our Motion for Summary
Judgment before the Federal District Court in Fort Wayne, Indiana,
and has so been pending since January of 1978 without any further
action by LSO on behalf of its clients other than a simple response
to said motion which they filed in April of 1979.

The statement describing the case as set forth in the exhibit is
to say the least, misleading.

First of all, reference is made to a letter to Mr. Sosa requesting
165 women and 160 men to work in Portland, Indiana. There is on
file with our Motion for Summary Judgment copies of a ilingual
disclosure statement setting forth the exact terms of mployment.
That statement was furnished to LSO representatives prior to their
commencing litigation.

the filing of the litigation and furnished them cop
all information requested relevant th migrant emplo :
Foods. It was from that information voluntarily furnish =
LS50 became aware of a Depart 2 of bor finding that certai
minimum wage requirements were not B5 541 y to migrant
The litigation eventually commenced | LS s pect to very
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HiNELE & RACSTER

i
Mr, Claude D. Alexander -2= November 29, 1979

Contrary to the assertions of the LS50 in the exhibit desecription,
the advances were not for Company cafeteria credit. The advances
were in cash to each respective employee. The advancements being

in cash were within the full control of the employee and could have
been used to buy groceries or food at any business establishment.
Each migrant labor living facility at -Naas' labor camps are supplied
with cooking units. Naas does, however, as a convenience to its
migrant laborers provide a cafeteria which is operated by a Mexican-
American couple who prepare foods to the taste and style the migrant
laborers are accustomed. Such cafeteria facility is also very
economical and it is for that reason that the migrant workers use
the cafeteria.

Reference is made at Paragraph 4 of LSO's explanation of the case

that workers were brought several weeks before steady work was
available to the State of Indiana. That statement of several weeks

is grossly misleading as workers were brought to the plant only

a few days before full-time work was available. Work would have

been available upon their arrival had it not been for the extremely
wet August in 1978. You might recall that August of 1978 was the
wettest August in forty years in the State of Indiana resulting in
enormous crop losses and in a large portion of the State being declared
a disaster area. Many farmers in our area were granted disaster loans
due to the extreme wet conditions. As a result, the starting of the
season was suddenly delayed because of our inability to harvest
ripened crops in muddy fields.

Paragraph 5 of 1SO's explanation of the Naas case intends to imply
that LSO or some other individual notified the Department of Labor
of violations by Naas which is not the case. The Department of

Labor made a routine examination during the first couple of weeks

of the 1978 tomato pack and discovered the alleged violations. As
soon as the extent of the violations were actually determined by

the Department of Labor, Naas made full restitution to all employees
as indicated by the enclosed summary sheet previously referred to
and the matter resolved to the satisfaction of the Department of

Labor. It was only after that matter was resolved that LSO commenced
litigation.

As for the FLCRA violations, the Department of Labor found none and
the litigation now pending before the Federal courts is based solely
upon migrant labor testimony versus testimony of Naas employees and
personnel. The question is one of fact as to whether the disclosure
statements as furnished by Naas were distributed as required by law.
It is the position of Naas and the crew leader, Edmundo Sosa, that
they were. Until such time as the Federal Court should determine that
they were not, a request by the LSO that the Department of Labor

not renew Mr. Sosa's registration seems grossly unwarranted.
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i
Mr. Claude D. Alexander -3- November 29, 1979

We view the LSO position in filing this litigation relevant the
sums of money shown on alleged deductions and only after the matter
having been resolved by the Department of Labor and Naas as nothing
more than an attempt to justify their existence and budget.

As can be shown by the summary, the leans made were in even dollars
and obviously cash advancements and not for cafeteria credit.

You should also be advised that the bus fares that were deducted as
shown in the attached summary were deducted over a substantial humber
of weeks as were the collected loans and not in lump sums from single
paychecks.

I would not only once again like to point out that restitution for
alleged overdeductions in violation of minimum wage laws was made
prior to the LSO litigation and by agreement with the Department
of Labor but also within sixty days after the original violation
was allegedly committed.

Apparently, LSO in Indiana has taken the attitude that they are the
enforcement division of the Federal Government for violations of
FLSA and FLCRA as a further means to justify their budget and
existence, However, it may well be that they are using the findings
of the Department of Labor as a means to create case loads for
themselves. I would suggest that none of the seventeen workers

who are plaintiffs in the Naas litigation ever first contacted LSO.

I would rather believe that they were contacted as potential clients.

If I can be of any further assistance, please advise.

Very truly yours,
HINKLE & RAC
B
n R. Rapster
LRR/wrm

Enclosure
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MICHAEL, BEST & FRIEDRICH
280 CAST WISCONSIN AVENUE

I‘ILI'\M.A‘I[.WJSCON.IN 83202

December 21, 1979

EONBIN BAFSI
so8i ERT-IRO

SLENM A
T

Mr. Claude D. Alexander
Legislative Representative
National Food Processors Assn.
113323 Northwest

Washington, D.C. 20036

Re: Aunt Nellie's Foods
Dear Mr. Alexander:

We have been asked by our client, Aunt Nellie's
Foods, to respond to your letter of November 13, 1979
referencing certain comments in the letter of Migrant
Legal Action Program, Inc. concerning the case of
Abraham v. Beatrice Foods. Our firm represented both
Aunt Nellie's and Beatrice Foods with regard to that
matter.

Unfortunately, the MLAP letter is apparently
based solely on the allegations in the case and contains
numerous inaccuracies. Although Aunt Nellie's had filed
a request for seasonal emplovees with the Wisconsin Ctate
Employment Agency, it made no oral or written represen-
tations that employees would work 12 hours per day, 7
days per week during the harvest season. In fact, neither
Aunt Nellie's nor, to our knowledge, the Wisconsin State
Employment Service, had any direct contact with the
individuals recruited prior to their arrival in Wisconsin
All such contacts were made by the Louisiana State
Employment Service.

The letter also implies that the individuals
remained in their housing for a substantial period waiting




MICHAEL, BEST & FRIEDRICH

Mr. Claude D. Alexander | December 21, 1979

for work, and had money deducted from their checks

for food. 1In reality, the individuals in question
arrived one evening and created a substantial dis-
turbance the following morning. Afrer this disturbance,
they were offered and accepted transportation back to
Louisiana with sufficient funds to purchase food en
route, even though they had performed no work. Since
they were only in Wisconsin for a very brief period

of time and performed no work, they received no pay-
checks and hence there were no deductions, let alone
excessive ones. Although meals were made available

to them, the prices were consideérably lower than those
in local restaurants. Similarly, the housing, which
they utilized only one night, had been approved by the
appropriate authorities.

We are rather surprised that MLAP would present
as fact the allegations in question. Certainly, MLAP
should have recognized that there is a vast difference
between allegations in a complaint and what actually
took place. TIts willingness to adopt these allega-
tions as facts and present them as such to Senator
Nelson's staff would seem to invite challenge.

If we may provide you with any further infor-
mation, please contact me.

Sincerely yours’,

MICHAEL, BEST & FRIEDRICH

5

N

.

Joﬁn R.
(e

¢e.- Mr., David C. Lauo




APPENDIX 2.—STATEMENT OF THE SOCIETY OF AMER-
[CAN FLORISTS AND ORNAMENTAL HORTICULTURISTS

society of american florists and ornamental horticulturists
901 NORTH WASHINGTON STREET, ALEXANDRIA, VIRGINIA 22314, TELEPMONE E?o:}} B36-8700

November 13, 1979

Ei
The Honorable Cardiss R. Collins RCEIVED

Chairwoman 75 "?:ﬁd N
Subcommittee on Manpower & Housing m 2'?“
House Committee on Government

Operations

U.S. House of Representatives

B-349-A Rayburn House Office Bldg.

Washington, D.C. 20515

Dear Chairwoman Collins:

On behalf of the nearly 8,000 growers, wholesalers, and retailers
of floral products who comprise the membership of the Society of
American Florists and Ornamental Horticulturalists, I am writing

to draw your attention to some serious problems associated with the
Farm Labor Contractors Registration Act (FLCRA) of 1963.

On November 13, 1979, your subcommittee held hearings on the U.S.
Department of Labor's enforcement of FLCRA, and I respectfully
request that this letter be made part of the hearing record.

As you know, Congress passed the Farm Labor Contractor Registration

Act to stop abuses of migrant workers by so-called "crew leaders".

Crew leaders were often transient and could not be located after

abuses of migrant workers were discovered. Even if they could be
located, they often had no insurance or other assets to pay for

injuries or wrongs done to migrant workers they had recruited. In
passing FLCRA, Congress intended to cover "farm labor contractors", i.e.
any person who for a fee recruits, hires, or transports migrant workers
for agricultural employment. Congress specifically excluded "any farmer,
processor, canner, ginner, packing shed operator or nurseryman” and his
"full-time or regular employee" from the definition of "farm labor
contractor", if that individual "personally" hires or deals with agri-
cultural workers solely for his own operation. The law also excludes
the employees of such individuals who are involved with migrant workers
"on no more than an incidental basis".

Congress exempted these farmers, nurserymen, and others who might employ
migrant or seasonal workers because they are easily located, and,
typically, financially sound enough to reimburse workers for legitimate
injury or damage.

(232)
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The Department of Labor, however, through its interpretation and
implementation of FLCRA, has reversed the congressional intent of

the legislation. DOL now contends that no corporation can act
"personally”. Since nearly every farmer and grower of floral products
does business as a corporation, the Labor Department has taken the
position that anyone within that "corporation” who deals with agri-
cultural workers must comply with FLCRA registration regulations. The
result is another source of "red tape" and needless expenditure of
manhours and resources which are a burden to growers of floral products
and others.

SAF strongly believes that migrant or seasonal workers, and all other
employees, should be treated fairly, and we believe that the changes
needed in FLCRA to remedy the unnecessary and costly regulations now
being enforced would not subject those workers to the risk of abuse.

We urge you, as Chairwoman of the Subcommittee on Manpower and Housing,
to take the legislative steps necessary to correct the ill-advised
interpretations of FLCRA by the Department of Labor.

Very truly yours,

L0,

Dougl ! ¥. Dillon,
President.




APPENDIX 3—U.S. DEPARTMENT OF LABOR LETTERS
TO MANPOWER AND HOUSING SUBCOMMITTEE RE-
LATING TO ENFORCEMENT OF THE FARM LABOR CON-
TRACTOR REGISTRATION ACT

U.S. DEPARTMENT OF LABOR -
EMPLOYMENT STANDARDS ADMINISTRATION s

Wage and Hour Division
WASHINGTON, D.C. 20210

WwiNT o,
=

SEp 10 1979

Richard E. Grawey, Esq.

Subcommittee on Manpower and Housing
Committee on Government Operations

Rayburn House Office Building, Rm. B-349-A
Washington, D. C. 20515

Dear Mr. Grawey:

In response to your inquiry of August 9, 1979, the following
information is provided on the Farm Labor Contractor
Registration Act, as amended. The information is set forth
in the same order as presented in your letter.

B) Certificates of Registration

1. HNumber issued, 1965 to present

Information available from 1972 (when the Wage and Hour
Division assumed responsibility for the program) to the
present. (Presented by calendar year).
1/ 2/
1972 1973 1974 1975 1976 1977 1978 1979

FLC 1,211 1,572 1,435 4,014 7,615 8,040 8,236
FLCE 161 359 357 1,449 2 3,995 8,118 5,159
Total 1,372 1,931 1,792 5,463 11,610 16,158 13,395

The increase in registration during 1978 resulted from
initial enforcement drives into the farm labor contracting
activities in the seed corn industry.

The 1979 statistics represent registration from January 1,

1979 through July 20, 1979. Note: Registration under FLCRA
is on a calendar year basis, as set forth in the statute.

(234)
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Denials, reasons for, 1965 to present

Information available from 1975 to present. The information
is not compiled, however, by "reason". Each action is
handled separately and may be based on numerous violative
areas.

3/
1975 1976 1977 1978 1979 (through August 20th)

90 72 84

Revocations, reasons for, 1965 to present

See No. 2 above. The numbers presented under No. 2 represent
final orders obtained pursuant to Section 5(b) of the Act
which provides for suspension, revocation, refusal to renew,
or refusal to issue a certificate of registration or employee
identification card.

Estimate of those covered by the Act who fail to register.

The universe of farm labor contractors has never been
established. It is clear that since the 1974 Amendments
to the Act, significantly larger numbers of farm labor
contractors are now covered. Program plans for the next
two years show an estimated 20,000+ registration level.

Investigations for FLCRA violations

Number, by region, 1965 to present

Investigation statistics are available from 1974 to present.
For years prior to 1978, the information was compiled
nationally. A new computerized system was initiated in
January 1978 which provides detailed investigation
statistical data by area office, region and nationally.
(Information is for fiscal years).

Does not include suspension of transportation authorization.




FY 1974 1976

National: 1024 2398
Regions:
I-Boston
II-New York
III-Philadelphia
IV-Atlanta
V-Chicago
VI-Dallas
VII-Kansas City
VIII-Denver
San Francisco
Seattle

Number of subpoenas issued by DOL.

Information not available.

Percentage of investigations which result in a finding that
RA has been violated.

Information available from 1975 forward (by fiscal year).
&7
2/

1975 1976 1977 1978 1979
86% 67.5% 67% 70% 524

The enforcement resource levels was doubled in FY-79. We

were able to examine more agricultural areas some of which
were found, at the conclusion of the investigation not covered
by FLCRA. We have been working closely with local migrant
legal action programs and other agencies to improve ta i

of covered FLCRA activities. A more realistic violation rate
may be obtained by removing the non-covered investigations.
This rate would average 64.5% for FY-79.

4/ Represents investigation statistics for FY-79 from September
1978 through August 20, 1979

5/ Violation rate for period from Sep er 20 978 through
August 20, 1979.




What percent of new violations are due to the actions of
persons or organizations that had previously violated the
Act?

a) repeat violators what number or percentage have

iested an appeal of the previous violation which
eal has not yet been heard?

epeat viclators what number or percentage have
standing civil money penalties?

While our statistical system is not set up to collect data by
"repeat wviolators", we are very much aware of the recidivism
problem with farm labor contractors, farm labor contractor
employees and users of farm labor contractors. The estimates
of percentage of repeat violators vary, but may be as high as
75%.

Currently each case is handled on a separate basis. However,
in the event a subsequent case arises on the same violator, the
matter would be combined for ropriate action if feasible,

Work vyears budgeted for administration of CRA, 1965 to
present, by region.

See enclosure.

In which regions were these allocations sufficient to visi

every labor camp in the region? In what regions were these
allocations not sufficient to visit every labor camp?

Inspection under housing safety and health standards for farm
labor camps comes under the jurisdiction of three agencies within
the Department of Labor: the Occupational Safety and Health
Administration; the Employment and Training Administration; and
the Employment Standards Administration. Under the Farm Labor
Contractor Registration Act, the Wage and Hour Division would
inspect labor camps owned or controlled by farm labor contractors.
Where we have coverage and housing safety and health violations
are present, the Wage and Hour Division will proceed to take

steps to correct the situations.
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Estimates on the number of farm labor camps range as high as
20,000. In FY-79 we will complete approximately 5,000 FLCRA
investigations. We are presently working with OSHA and ETA
to develop a universal listing of farm labor camps which will
be available for investigation scheduling in 1980. The
recently signed tri-agency agreement (copy enclosed) will
allow for the broadest investigation coverage of camps by the
three agencies with a minimum of duplication.

2. Does the Department of Labor have a list of all farm labor
camps and farms which employ agricultural workers covered

by the Act?

See C) 1.

List the DOL schedule of suggested fines for violations
of FLCRA

List the 29 possible violations of FLCRA.

Enclosed is a Farm Labor Civil Money Penalty Report, WH-418,
which lists the 29 violations for FLCs/FLCEs, and the 6
viclations for which a grower, processor or other user may
be liable and the suggested fines for each of the
violations. Also see opinion letter WH-440.

Data on civil money penalties which became final because
no appeal was requested.

a) Number and amount, by type of wviolation, for each year

b) Civil money penalties collected, by type of violation,
each year

c) Disposition of final civil money penalties not
collected

Assessments under the civil money penalty provisions of the
law since January 1977, when the first penalties were levied,
now total more than $2,616,375. Enclosed are copies of
statistical charts showing the amount of civil money penalties
assessed and the number of fines levied in each of the

thirty-five (35) categories of violations of the Act, broken
down by region.
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Civil money penalty payments in the amount of $37,675 were
received in 1977; payments totalled $131,457 in 1978; and

$85,844 during the first half of 1979. Pursuant to

Regulation 29 CFR 40.121, the person assessed is apprised of

the right to reguest a hearing on the assessment determination
within a specified time, and that in the absence of a request

for a hearing the determination to assess shall become the

final and unappealable Order of the Secretary. During 1977,

a total of $79,625 in unpaid civil money penalties, representing
final orders, was referred to our Regional Solicitors for
collection, pursuant to 29 CFR 40.124. 1In 1978, the total

amount collectible was 5192,075 and during the first half of 1979,
the collectible total was, $193,025. In summary, civil money
penalties collected through the first half of 1979 total $254,976
with a total of $464,725 unpaid and referred for collection.

The difference between the total assessed and the amount already
paid or to be collected is attributable to arrangements made

with the assessees for settlement of their accounts and the cases
awaiting hearings.

3. Data on civil money penalties for which an appeal was

requested.

a) Number and amount, by type of wvioclation, for each
year

How many cases have been heard by administrative law

judges?

Disposition of these cases
ii) Appeals to Court of Appeals

c) How many cases have not yet been heard by an ALJ?

F) Injunctions, Damages, other court-ordered relief

Questions E) 3, F, G, and H have been referred to the General
Legal Services Division, Office of the Solicitor, for response
under separate cover. The Wage and Hour Division does not
maintain data on the information requested.
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I hope this information is useful. Please let me know if
you need any further information.

Sincerely,

0o

Lamar Johnson
Deputy Administrator

Enclosures




*6L6T ‘0z 3snboy ybnoayy greT ‘07 Iequaidss woxy Ten3ay /G

*Ieal T¥IST3 9yl JO pu® I 2I0jeq SATIONIZe ATIng ewooeq O3 PIUTEII PUR PaITY 9 JOU PINOD sI8073jo eouetrduos
SUL  "BLET ‘L YoIey uo pessed juawetddns §LET T UT PeATSdaI suotriTsod I901330 ecuwyldwod Of PIPNIOUT IOU ssoq /b

. *JUAWBDIOJUS WHYIZ uo siseydus
PaswaIduT 03 enp ueTd pepescxe jJuswRsIOjUR Jo sIvef-JFels TEN3OY  "9L6T ‘Of *3des uo pessed sem uot3etadoadde ayr /f

‘pesswd sem uoTivridoxdde syj TTIUN PRUTRII PUP PBITY 8 I0U PINOS STENPTATPUT
98Sn®ISq 9L6T AJ Jo 3xed I933e[ Y3 TTIUD @aTIDajzie LTTInj 3ou axam @swarout weaboad v s paaT#oex suoTiTsod,
1807330 acuetrdwod ZT 9YL ‘9.6T7 ‘ez Axwnuep uo passed sesm uorjeridoadde ayj TT3un Teasl uotanyosax Butnuriues /7

*Tea8T PLET Ad 9yl 3¢ paaoxdde sesm [PAB] uOTINTOsax BurnuT3luod By3 asnesaq
SLET Ad O FT¥Y Ie33ey 9yl TTIUN 2ATID8378 ATINZ jou aI18m pL6T Ad uT Teiuswaddns w se paatadel suoTiysod
51907330 souwiTdwos QT SUL *PLET ‘L *o°g uo passed sem uorjevTidoadde ay3l TTIUN TeAR] uorjniosax Burnurjuod \m

*2L F3wis JuswesIOFUS TENITY
*3L Fze3s juewasIoFus peuUwTd
suot3itsed 32Bpn

BI92T3J0 SOURTITCWOD
0861 A4 _6L6T Ad _9L6T Ad
/s /T

IUPWBDIOFUT VeI

bLbi b1 g
2, Mg




242

U.S. DEPARTMENT OF LABOR

Orrica or Tas Soucitox
WASHINGTON, D.C. 20210

RECEIvE;
0BT 25 oo

CF 2419719

Richard E. Grawey, Esquire

Subcommittee on Manpower and Housing
Committee on Government Operations

Rayburn House Office Building, Rm. B-349-A
Washington, D.C. 20515

Dear Mr. Grawey:

The Wage and Hour Division has referred to our office certain
questions regarding litigation under the Farm Labor Contractor
Registration Act, as amended, from your letter of August 9, 1979.
In response to your inquiry, the following information is
provided:

E. 3). Data on civil money penalties for which an appeal

was requested.

a) Number and amount, by type of violation, for
each year.

The Solicitor's office does not maintain detailed data

on the information requested; however, we are in the process

of establishing a new computer tracking system which will enable
us to keep more accurate statistics on litigation activity.

Information on contested cases referred to our

office is provided below. It should be noted that the
increase in caseload from 1976 to 1977 is due to the fact
that civil money penalty assessments were implemented

in 1977. Prior to 1977, the only contested cases involved
licensing matters.

Contested Cases Referred
Calender Year Licensing CMP Total

1976%/ 12 b 12
1977 19 80 99
1978 28 615 643
1979 (as of 9/79) 62 520 582

1/ We estimate that 11 contested licensing cases were
referred to our office prior to calender year 1976 although
statistics for this period are incomplete,
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b) How many cases have been heard by Administrative
Law_Judges?

Once an individual requests a hearing on actions taken by

the Wage and Hour Division to enforce the Act (civil money
penalty assessments or licensing determinations), the case
files are forwarded to the National Solicitor's Office

for review and analysis. An attempt is made by the

National Office to settle some cases prior to referral to

the Office of Administrative Law Judges. (For example, cases
involving a first investigation, minor violations and/or
penalties, or where corrective steps were taken to insure
future compliance.) If settlement is not appropriate and

a decision is made to proceed with litigation, the cases

are referred to the Office of Administrative Law Judges for
purposes of scheduling a hearing. Often after a hearing is
scheduled, the parties may agree to settlement of the

matter prior to the hearing. We have provided below as detailed
information as we maintain at this time.

Cases settled prior to referral

CY 76 - 1 CY 78 - 10
CE-07 =7 CY 79 - 65 (as of 9/79)

Total: B3

Cases referred to the Administrative Law Judge for hearing
cY 73 = 2 cY 77 = 1Y

cY 75 = 1 CY 78 - 16

CY 76 = 6 CY 79 - 73 (as of 9/79)

Total: 109

i) Disposition of these cases

ii) Appeals

Hearings held - 22
Cases settled prior to hearing after referral - 50
Cases referred but not yet heard - 37

In all cases which have been heard by an Administrative
Law Judge, the Department's determinations have been upheld
in whole or in part. Only two Administrative Law Judge
decisions have been appealed by the Respondents to the
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U. S. District Courts pursuant to §§9(b) (3) and 11 of
the Act. No decisions on those appeals have been issued
to date.

c) How many cases have not yet been heard by the
Administrative Law Judges?

As the figures demonstrate (see 3(a) above), the number

of cases being forwarded to the Solicitor's Office has increased
dramatically. In 1977 we received 99 cases for analysis

and possible referral, in 1978, we received 643 cases and in

the first nine months of 1979, we have received 582 cases.

Our office is on the average receiving 60 cases per month

at the present time. As a result of this relatively recent
major increase in our caseload, 923 cases have not vet

been analyzed or referred to the Office of Administrative

Law Judges.

F. Injunctions, Damages, Other Court-Ordered Relief

1. Suits brought in U.S. District Courts
Dy Department of Labor to enforce FLCRA, by type
of violation, each year.

We have provided below as detailed information as available
on the suits brought where injunctions were obtained.

1976 - 123

1977 - 64

1978 - 56

1979 - 49 (as of 9/79)

2. Disposition of suits brought by DOL, by type
of violation, each year.

In the vast majority of cases filed in U.S. District Courts,
injunctions have been obtained by our Regional Solicitor's
Offices. Eight appeals have been filed to the Courts of
Appeals to date. We have received within the past year

the first two decisions since the Act was substantially
amended in 1974, both of which were favorable. The
remainder are pending. We are also providing in Attachment
A, a list of injunctions obtained which specify the name

of the individual and issues involved. This listing does not
completely reflect our 1978 and 1979 injunctive activity,

on which we are still compiling statistics.
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G. Suits brought by farmworkers

Our office does not maintain data on the information
requested. We have no way of knowing the exact number of
suits brought by farmworkers since the Department of Labor is
not a party to the action. 1In coordination efforts with
Migrant Legal Services Groups, we become aware and occasion-
ally, provide assistance in suits brought throughout the
country.

H. Indicate, by type of violation, the referrals made to
the Department of Justice for criminal prosecution

Referrals for criminal prosecution are presently made by our
Regional Solicitor's Office to the local U.S. Attorney. Our
data on these referrals is incomplete but provided below are
figures on cases in which we are aware of and have monitored
the criminal prosecution.

Prior to FY 79
18 cases closed - See Attachment B for disposition

Criminal Litigation - FY 79
10 cases received

7 cases analyzed

1 filed

2 referred

5 closed

We are unable at this time to provide any detailed information
on the disposition of these cases since in some instances

the criminal litigation process is ongoing. We would be
agreeable to discuss these cases on an informal basis if
necessary.

puring a telephone conversation between yourself and staff
attorney Ms., Laurie Rucoba of this office, you also requested
information on suits brought against the Department of Labor
in regard to the Farm Labor Contractor Registration Act, as
amended. Our office would be happy to discuss that type of
case with you so that you are aware of the problems
encountered in this area. Please feel free to contact Paul E.
Myerson, Counsel for Employment standards, at (202) (523-8244).
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The number of attorneys engaged in processing the case files
in the National Office, including handling of appellate cases
and defensive suits, has always been small. Because of the
substantial increase in the number of contested cases due

to increased investigation and enforcement activity, we

have recognized that a new system of processing litigation
files will have to be instituted. We are presently in the
process of working out the details of a decentralization
whereby the civil money penalty case files would go directly
to one of our ten Regional offices.

I hope this information is helpful. Please let me know
if our office can be of further assistance.

Carsn Ll @mﬁ”

Carin Ann Clauss
Solicitor of Labor

Attachments
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ATTACHMENT B
" CRIMINAL ACTIONS

NAME, COURT AND CASE
NUMBER; DATE FILED ACTIVITY

U.5, v. Horace Dixon

USDC NJ L WEA Contractor 4(a), 6(c), $250 Fine
Crim. No. 74-188-MG3 6(e), 9 Suspended
D/F  10-8-74

U.S8. v, Samuel Daniels

USDC NS~ == 4(a), 9 $250 Fine
Crim. No. 74-537 Suspended
bD/F  10-9-74

U.S. V. Thomas Cheatham

USDC N 4(a), 6(a), $250 Fine

Crim. No. 74-184-MG3 6lc), 6(e) Suspendec.

D/F 10-9-74 Contractor

U.5. v. Manuel Caez

UsSDC NJ

Crim. No. 74-192-MG3 4(a), 9 $250 Fine

D/F 11-56-74 Suspended

U.S. v. Edward McElveszn S

UsSDC NJ r

Crim. No. 74-190-MG3 4(a), 6(a), $250 Fine
9 Suspended

U.S. v. John Jordan I

USDC NJ 4(a), 6(c), $250 Fine

Crim. No. 74-189-MG3 6(e) Suspended

U.S. v. George Nicholson

aka Perry Cook 4(a), 6(a),

USDC NJ 6(b), 6(c), $250 Fine

Crim. No. 74-187-MG3 6(e) Suspended

U.S. v. Freddie Sykes

UsSDC NJ

Crim. No. 74-538 MG3 4(a), 6(a), $250 Fine

D/F 10-9-74 6(c), 6(e) Suspended

0.5. v. Eugene Williams

UsDC NJ 4(a), 6(a), $250 Fine

Crim. No. 74-538 MG3 6(c), 6(e) Suspended

D/F 10-9-74

U.S5. v. Sarah Brown

USDC NJ $250 Fine
Crim. No. 74-182-MG3 Contractor 4(a), 9 Suspended
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CRIMINAL ACTIONS

ACTIVITY

Contractors

Contractor

Contractor

Contractor

Contractor

Contractor

Contractor

FINAL (

§1324 (a),
§ 2 Probatidq
§§ 2045(f),

Title
2048 (c)

3 veay

Title 18 51001 1 Year

Probatior

Title 7 §2045 (%), 3 Years
2048(¢), 2043(a), Probatid
2048 (a)

Title 7 §5 2045(f),
2048 (c)

Title 7 §52043(a),
2048(a), 2045(f),
2048 (e)

§5 2045(b), 3-10-76

(c) ,2045(a) , Convicte
2045({d) ,2045 (e) 1 yr in
prisecn
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U. S. DEPARTMENT OF LABOR

EMPLOYMENT STANDARDS ADMINISTRATION
WAGE AND HOUR DIVISION
1515 BROADWAY

NEW YORK. NEW YORK 10038

(212) 944-3348

REGIONAL OFFICE

November 8, 1979

Richard E. Grawey Esq.

Subcommittee on Manpower and Housing
Committee on Government Operations

Rayburn House Office Building, Room B-349-A
Washington, DC 20515

Dear Mr. Grawey:

In response to your inquiry of September 17, 1979, the following
information is provided on the Farm Labor Contractor Registration Act,
as amended, for the New York Region and Southern New Jersey.

A. Certificates of Registration

1. Number issued, 1977 to present
(Presented by calendar year).

1977 1978 1979

FLC
FLCE 69 77 79
TOTAL 196 199 304

Denials, reasons for, 1977 to present
(Presented by calendar year).

1977 1978 1979
0 0

The four denials resulted from incomplete applications.
The applications were returned to the applicants for
completion but were not re-submitted.

Revocations, reasons for, 1977 to present
Not applicable at the Regional Tevel.

Estimate of those covered by the Act who fail to register
The universe of farm labor contractors and employees is
undetermined, but based on the statistics available, the
registration level has shown a dramatic increase.

Investigations for FLCRA violations

Number, 1977 to present
(Presented by fiscal year).




Richard E. Grawey, Esq.
Subcommittee on Manpower and Housing
Committee on Government Operations November 8, 1979

1977 1978

Region 150 273
Trenton Area

Office 72 107

Number of subpoenas issued by DOL
Information not available

Percentage of investigations which result in a finding
that FLCRA has been violated.

1978 1979
Region 33% 30%
Trenton Area Office 19% 56

What percent of new violations are due to the actions of

persons or organizations that had previously violated the Act?

a. Of repeat violators, what number or percentage have requested
an appeal of the previous violation which appeal has not yet
been heard?

Of repeat violators, what number or percentage have outstanding
civil money penalties?

This information is not available in the Region.

Work years budgeted for Administration of FLCRA

1977 1978 1979

Region 1.6 1.9 3.0
Trenton Area
Office .4 .4 .4

Were these allocations sufficient to visit every labor camp
in_the Southern New Jersey area?

The Wage and Hour Division of the Employment Standards Adminstration
does not have jurisdiction over all labor camps, Under the Farm Labor
Contractor Registration Act, labor camps come under the purview of
Wage and Hour only where the farm labor contractor owns or controls

the camps. Where this situation occurs, a housing safety and health
inspection would be made. If violations were disclosed, the New York
Region would take the appropriate steps to correct the situations.

Does the Department of Labor have a list of all farm labor camps
and farms which employ agricultural workers covered by the Act?




Richard E. Grawey, Esq.
Subcommittee on Manpower and Housing
Committee on Government Operations November 8, 1979

The New York Region does not maintain a list of all farm labor camps
and farms which employ agricultural workers covered by the Act for the
reasons stated in (C)1.

Data on civil money penalties which became final because no appeal
was requested.

1. See attachment

2. See attachment
3. These statistics are not maintained by the Region.

* For period 9/21/78 thru 8/20/79

Sincerely, wa_ c‘é) C ﬂgﬂo

Raymond G. Cordelli

Assistant Regional Adminstator
Wage and Hour Division

Employment Standards Adminstration

cc: A/S Donald Elisburg
D/A Lamar Johnson
R/A Frank Mercurio
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WH-417 Assessments Collections Assessments Collections
Item No. No. Amount Amount No.  Amount Amount
$5,250 $1,000 5 $3,500

- 3 100

550 300 16 1,000 $125

100 10 325 50

800 1 400

500
100
500

100

WO~ WM

400 -
o 200
4,000
1,400

600
7,000

1,600
700
1,200
6,500
600

3,600
= 100

3,300
1,000
1,500

P R=t=t 3 1 0 111 81 O DWOOo I =i OMW

i
7
2
2
1
1
5
4
3
8
2
2
1
1
7

TOTALS . $24,150 $2,600 $29,125 $3,225




WH-417 Assessments
ITEM No. No. Amount
1 17 $5,750
2 - 200
3 22 1,600
4 13 475
5 1 400
6 - -
7 5 800
8 7 550
9 25 2,000
10 3 4,400
11 2 600
12 - =
13 21 7,600
14 29 4,300
15 1 400
16 16 12,500
17 - -
18 14 5,000
19 1 500
20 5 200
21 1 50
a2 - -
23 - ~
24 = =
25 1 400
26 - -
27 1 500
28 14 4,500
29 - -
30 9 5,500
31 - -
32 - -
33 1 400
34 1 300
35 - -

TOTALS 214 $58,925

o~

FY79

Collections
mount

$750
25

350
25

200
50
150

1,000
400

1,000
800

600
600

$5,950




APPENDIX 4—THE FARM LABOR CONTRACTOR REGIS-
TRATION ACT OF 1963 AS AMENDED
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Registration Act of 1963 (())

As Amended

U.S. Department of Labor
Employment Standards Administration
Wage and Hour Division

WH Publication 1389
Revised May 1979




FARM LABOR CONTRACTOR REGISTRATION ACT OF 1963
AS AMENDED*
(7 U.S.C. 2041 et seq.)

AN ACT - To provide for the registration of contractors of migrant agricultural workers,
and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That this Act may be cited as the **Farm Labor Contractor
Registration Act of 1963 as amended”’,

CONGRESSIONAL FINDINGS AND DECLARATION OF POLICY

SEC. 2. (a) The Congress hereby finds that the channels and instrumentalities of
interstate commerce are being used by certain irresponsible contractors for the services of
the migrant agricultural laborers who exploit producers of agricultural products, migrant
agricultural laborers, and the public generally, and that, as a result of the use of the channels
and instrumentalities of interstate commerce by such irresponsible contractors, the flow of
interstate commerce has been impeded, obstructed, and restrained.

(b) It is therefore the policy of this Act to remove the impediments, obstructions, and
restraints occasioned to the flow of interstate commerce by the activities of such
irresponsible contractors by requiring that all persons engaged in the activity of contracting
for the services of workers for agricultural employment comply with the provisions of this
Act and all regulations prescribed hereunder by the Secretary of Labor.

DEFINITIONS

SEC. 3. As used in this Act—

(a) The term “person” includes any individual, partnership, association, joint stock
company, trust, or corporation.

(b) The term “farm labor contractor” means any person, who, for a fee, either for
himself or on behalf of another persom, recruits, solicits, hires, furnishes, or transports
migrant workers (excluding members of his immediate family) for agricultural employment.
Such term shall not include—

(1) any nonprofit charitable organization, public or nonprofit private educational
institution, or similar organization;

(2) any farmer, processor, canner, ginner, packing shed operator, or nurseryman
who personally engages in any such activity for the purpose of supplying migrant
workers solely for his own operation;

(3) any full-time or regular employee of any entity referred to in (1) or (2) above
who engages in such activity solely for his employer on no more than an incidental basis;

(4) any person who engages in any such activity (A) solely within a twenty-five
mile intrastate radius of his permanent place of residence and (B) for not more than
thirteen weeks per year;

(5) any person who engages in any such activity for the purpose of obtaining
migrant workers of any foreign nation for employment in the United States if the
employment is subject to—

(A) an agreement between the United States and such foreign nation; or

*The original text of the Farm Labor Contractor Registration Act of 1963 is set in the “Century" typeface. Added or
amended language as enacted by subsequent amendments is represented by other typefaces as indicated below:

Amendments Typeface Used Public Law Date Enacted  Swatute Citation

Original Century B88-582 9/7/64 78 Stat. 920
1874 Century Italics 93-518 12/7/74 88 Stat. 1652
1976 Century Boldface 94-259 4/5/76 90 Stat. 314
1976 4 o 94-561 10/19/76 90 Stat. 2643
1978 Century Boldface 95562 11/1/78 92 Stat. 2381

Italics
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(B) an arrangement with the government of any f[oreign nation under which
written contracts for the employment of such workers are provided for and the
enforcement thereof is provided for thiough the United States by an instrumen-
tality of such foreign nation;

(6) any full-time or regular employee of any person holding a certificate of
registration under this Act;

(7) any common carrier or any full-time regular employee thereof engaged solely
in the transportation of migrant workers;

(8) any custom combine, hay harvesting, or sheep shearing operation;

(9) any custom poultry harvesting, breeding, debeaking, sexing, or health service
operation, provided the employees of the operation are not regularly required to be
away from their domicile other than during their normal working hours; or

(10) any person who would be required to register solely because the person is
engaged in any such activity solely for the purpose of supplying full-time students or
other persons whose principal occupation is not farmwork to detassel and rogue hybrid
seed corn or sorghum for seed and to engage in other incidental farmwork for a period
not to exceed four weeks in any calendar year: Provided, That such students or other
persons are not required by the circumstrnces of such activity to be away from their
permanent place of residence overnight: Prouvided further, That such students or other
persons, if under 18 years of age, are not engaged in prcviding transportation in
vehicles caused to be operated bv the contractor.

{c) The term “fee” includes any monev or other valuable consideration paid or
promised Lo be paid to a person for services as a farm labor contractor.

(d) The term “‘agricultural employment' means employment in any service or activity
included within the provisions of section 3(f) of the Fair Labor Standards Act of 1938 (29
U.S.C. 203(f)), or section 3121(g) of the ‘Internal Revenue Code of 1954 (26 U.S.C.
3121(g)) and the handling, planting, drving, packing, packaging, processing, [reezing, or
grading prior to delivery for storage of any agricultural or horticultural commodity in its
unmanufactured state.

(e) The term “Secretary” means the Secretary of the United States Department of
Labor or his duly authorized representative.

(f) The term “State” means any of the States of the United States, the District of
Columbia, the Virgin Islands, the Commonwealth of Puerto Rico, and Guam.

(g} The term *“migrant worker" means an individual whose primary employment is in
agriculture, as defined in section 3(f) of the Fair Labor Standards Act of 1938 (29 U.S.C.
203(f)), or who performs agricultural labor, as defined in section 3121(g) of the Internal
Revenue Code of 1954 (26 U.S.C. 3121(g)), on a seasonal or other temporary basis.

CERTIFICATE OF REGISTRATION REQUIRED

SEC. 4. (a) No person shall engage in activities as a farm labor contractor unless he first
obtains a certificate of registration from the Secretary, and unless such certificate is in full
force and effect and is in such person’s immediate possession.

(b) A full-time or regular employee of any person holding a valid certificate of
registration under the provisions of this Act shall not, for the purpose of engaging in
activities as a farm labor contractor solely on behalfl of such person, be required to obtain a
certificate of registration hereunder in his own name. Any such employee shall be required
to have in his immediate personal possession when engaging in such activities such
identification as the Secretary may require showing such employee to be an employee of,
and duly authorized to engage in activities as a farm labor contractor for, a person holding a
valid certificate of registration under the provisions of this Act. Except as provided in the
foregoing provisions of this subsection, any such employee shall be subject to the provisions
of this Act and regulations prescribed hereunder to the same extent as if he were required to
obtain a certificate of registration in his own name.
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{c) No person shall engage the services of any farm labor contractor to supply farm
laborers unless he first determines that the farm labor contractor possesses a certificate from
the Secretary that is in full force and effect at the time he contracts with the farm labor
contractor,

(d) Upon determination by the Secretary that any person knowingly has engaged the
services of any farm labor contractor who does not possess such certificate as required by
subsection (¢) of this section, the Secretary is authorized to deny such person the facilities
and services authorized by the Act of June 6, 1933 (48 Stat, 113; 29 US.C. 49 el seq.),
commonly referred lo as the Wagner-Peyser Act, for a period of up to three years.

ISSUANCE OF CERTIFICATE OF REGISTRATION

SEC. 5. (a) The Secretary shall, after appropriate investigation, issue a certificate of
registration under this Act to any person who—

(1) has executed and filed with the Secretary a written application subscribed and
sworn to by the applicant containing such information (to the best of his knowledge and
belief) concerning his conduct and method of operation as a farm labor contractor as
the Secretary may require in order effectively to carry out the provisions of this Act;

(2) has filed, within such time as the Secretary may prescribe, proof satisfactory to
the Secretary of the financial responsibility of the applicant or proof satisfactory to the
Secretary of the existence of a policy of insurance which insures such applicant against
liability for damages to persons or property arising out of the applicant’s ownership of,
operation of, or his causing to be operated any vehicle for the transportation of migrant
workers in connection with his business, activities, or operations as a farm labor
contractor, In no even! shall the amount of such insurance be less than the eamount
currently applicable to vehicles used in the transportation of passengers in interstate
commerce under the Interstate Commerce Act and regulations promulgated pursuant
thereto, or amounts offering comparable protection to persons or property from
damages arising out of the applicant’s ownership of, operation of, or his causing to be
operated any vehicle as provided herewith: Provided, That the Secretary shall have the
discretion to issue regulalions requiring insurance in the highest amounts feasible which
are less than the amounts currently applicable to vehicles used in the transportation of
passengers in interstate commerce under the Interstate Commerce Act and regulations
promulgated pursuant thereto, if the Secretary, after due and careful consideration,
determines that the insurance coverage in such amounts is not available to farm labor
contractors in the same manner and in the same amounts as such coverage is available to
other carriers used to transport passengers in interstate commerce;

(3) has filed, within such time as the Secretary may prescribe, a set of his
fingerprints;

(4) has filed, under such terms as the Secretary may prescribe, a statement
identifying each vehicle to be used by the applicant for the transportation of migrant
workers, and all real property to be used by the applicant for the housing of migrant
workers, during the period for which registration is sought, along with proof that every
such vehicle and all such housing currently conform to all applicable Federal and State
safety and health standards to the extent that such vehicle and all such housing are
under the applicant’s ownership or control; and

{5) has consented to designation of the Secretary as the agent available to accept
service of summons in any action against such farm labor contractor at any and all times
during which such farm labor contractor has departed from the jurisdiction in which
such action is commenced or otherwise has become unavailable to accep! service, under
such terms and conditions as are set by the court in which such action has been
commenced.

(b) Upon notice and hearing in accordance with regulations prescribed by him, the
Secretary may refuse to issue, and may suspend, revoke, or refuse to renew a certificate of
registration to any farm labor contractor if he finds that such contractor—

(1) knowingly has made any misrepresentations or false statements in his
application for a certificate of registration or any renewal thereof;
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(2) knowingly has given false or misleading information to migrant workers
concerning the terms, conditions, or existence of agricultural employment;

(3) has failed, without justification, to perform agreements entered into or
arrangements with farm operators;

(4) has failed, without justification, to comply with the terms of any working
arrangements he has made with migrant workers:

(5) has failed to show financial responsibility satisfactory to the Secretary required
by subsection (a)(2) of this section or has failed to keep in effect a policy of insurance
required by subsection (a)(2) of this section:

(6) has recruited, employed, or utilized, with knowledge, the services of any
person, who is an alien not lawfully admitted for permanent residence, or who has not
been authorized by the Attorney General to accept employment;

(7) has been convicted of any crime under State or Federal law relating to gambling
or to the sale, distribution, or possession of alcoholic liquors in connection with or
incident to his activities as a farm labor contractor; or has been convicted of any crime
under State or Federal law involving robbery, bribery, extortion, embezzlement, grand
larceny, burglary, arson, violation of narcotics laws, murder, rape, assault with intent to
kill, assault which inflicts grievous bodily injury, prostitution, or peonage; where the
date of the judgment of conviction of any crime as specified herein has been entered
within a period of five years preceding the action of the Secretary under this subsection;

(8) has failed to comply with rules and regulations promulgated by the Interstate
Commerce Commission that are applicable to his activities and operations in interstate
commerce;

(9) knowingly employs or continues to employ any person to whom subsection (b)
of section 4 of this Act applies who has taken any action, except for that listed in
paragraph (5) of this subsection, which could be used by the Secretary under this
subsection to refuse to issue a certificate of registration;

(10) has failed to comply with any of the provisions of this Act or any regulations
issued hereunder;

(11) is not in fact the real party in interest in any such application or certificate of
registration and that the real party in interest is a person, firm, partnership, association,
or corporation who previously has been denied a certificate of registration, has had a
certificate of registration suspended or revoked, or who does not presently qualify fora
certificate of registration: or

(12) has used a vehicle for the transportation of migrant workers, or has used real
property for the housing of migrant workers, while such vehicle or real property failed
to conform to all applicable Federal and State safety and health standards, to the extent
any such vehicle or real property has come within the ownership or control of such farm
labor contractor.

(c) A certificate of registration, once issued, may not be transferred or assigned and
shall be effective for the remainder of the calendar vear during which it is issued, unless
suspended or revoked by the Secretary as provided in this Act. A certificate of registration
may be renewed each calendar year upon approval by the Secretary of an application for its
renewal.

(d) Persons issued a certificate of registration under this section shall provide the
Secretary a notice of each and every address change within ten days after such change. The
Secretary shall maintain a public central registry of all persons issued certificates of
registration under this section. Persons issued a certificate of registration under this section
shall provide to the Secretary documentation required under section 5(a)(4) of the Act
applicable to any vehicle which the applicant obtains for use in the transportation of
migrant workers and any real property which the applicant obtains or learns will be used for
the housing of migrant workers during the period for which the certificate of registration is
issued, within ten days after he obtains or learns of the intended use of such vehicle or real
property, to the extent that such vehicle or such real property is under the ownership or
control of such persons who have been issued certificates of registration.
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OBLIGATIONS AND PROHIBITIONS

SEC. 6. Every farm labor contractor shall—

(a) carry his certificate of registration with him at all times while engaging in
activities as a farm labor contractor and exhibit the same to all persons with whom he
intends to deal in his capacity as a farm labor contractor prior to so dealing and shall be
denied the facilities and services authorized by the Act of June 6, 1933 (29 US.C. 49 et
seq.), upon refusal or failure to exhibit the same;

(b) ascertain and disclose to each worker at the time the worker is recruited the
following information to the best of his knowledge and belief:

(1) the area of employment,
(2) the crops and operations on which he may be employed,
(3) the transportation, housing, and insurance to be provided him,
(4) the wage rates to be paid him,
(5) the charges to be made by the contractor for his services,
(6) the period of employment,
(7) the existence of a strike or other concerled stoppage, slowdown, or
interruption of cperations by employees at a place of contracted employment, and
(8) the existence of any arrangements with any owner, proprietor, or agent of
any commercial or retail establishment in the area of employment under which he is
to receive a commission or any other benefit resulting from any sales provided to
such commercial or retail establishment from the migrant workers whom he
recruits.
The disclosure required under this subsection shall be in writing in a language in which
the worker is fluent, and written in a manner understandable by such workers on such
forms and under such terms and conditions as the Secretary shall prescribe.

(c) upon arrival at a given place of employment, post in a conspicuous place a
written statement of the terms and conditions of that employment;

(d) in the event he manages, supervises, or otherwise controls the housing facilities,
post in a conspicuous place the terms and conditions of occupancy;

(e) in the event he pays migrant workers engaged in agricultural employment,
either on his own behalf or on behalf of another person, keep payroll records which
shall show for each worker total earnings in each payroll period, all withholdings from
wages, and net earnings. In addition, for workers employed on a time basis, the number
of units of time employed and the rate per unit of time shall be recorded on the payroll
records, and for workers employed on a piece rate basis, the number of units of work
performed and the rate per unit shall be recorded on such records. In addition he shall
provide to each migrant worker engaged in agricultural employment with whom he deals
in a capacity as a farm labor contractor a statement of all sums paid to him (including
sums ceceived on behalf of such migrant worker) an account of the labor of such
migrant worker. He shall also provide each such worker with an itemized statement
showing all sums withheld by him from the amount he received on account of the labor
of such worker, and the purpose for which withheld. He shall additionally provide to the
person to whom any migrant worker is furnished all information and records required lo
be kept by such contractor under this subsection, and all information required to be
provided to any migrant worker under this subsection. The Secretary may prescribe
appropriate forms for the recording of information required by this subsection:

(f) refrain from recruiting, employing, or utilizing, with knowledge, the services of
any person, who is an alien not lawfully admitted for permanent residence or who has
not been authorized by the Attorney General to accept employment;

(g) promptly pay or contribute when due to the individuals entitled thereto all
moneys or other things of value entrusted to the farm labor contractor by any farm
operator for such purposes; and
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(k) refrain from requiring any worker to purchase any goods solely from such farm
labor contractor or any other person,

AUTHORITY TO OSTAIN INFORMATION

SEC. 7. The Secretary or his designated representative may investigate and gather data
with respect to matters which may aid in carrying out the provisions of this Act. In any case
in which a compiaint has been filed with the Secretary regarding a violaticn of this Act or
with respect to which the Secretary has reasonable grounds to believe that a farm labor
contractor has violated any provisions of this Act, the Secretary or his designated
representative may investigate and gather data respecting such case, and may, in connection
therewith, enter and inspect such places and such records (and make such transcriptions
thereof), question such persons, and investigate such facts, conditions, practices, or matters
as may be necessary or appropriate to determine whether a violation of this Aet has been
committed. The Secretary may issue subpenas requiring the ottendance and testimony of
witnesses or the production of any evidence in connection with such investigations. The
Secretary may administer oaths and affirmations, examine witnesses, and receive evidence.
For the purpose of any hearing or investigation provided for in this chapter, the provisions
of sections 9 and 10 of the Federal Trade Commission Act of September 16, 1914 (15
U.S.C. 49, 50) (relating to the attendance of witnesses and the production of books, papers,
and documents), are made epplicable to the jurisdiction, powers, and duties of the
Secretary. The Secretary shall conduct investigations in a manner which protects the
confidentiality of any complainant or other party who provides information to the
Secretary with respect to which the Secretary commences an investigation. The Secretary
shall monitor and investigate activities of farm labor contractors in such manner as is
necessary to enforce the provisions of this Act.

AGREEMENTS WITH FEDERAL AND STATE AGENCIES

SEC. 8. The Secretary is authorized to enter into agreements with Federal and State
agencies, to utilize (pursuant to such agreements) the facilities and services of the agencies,
and to delegate to the agencies such authority, other than rulemaking, as he deems necessary
in carrying out the provisions of this Act, and to allocate or transfer funds or otherwise to
pay or to reimburse such agencies for expenses in connection therewith.

PENALTY PROVISIONS

SEC. 9. (a) Any farm labor contractor or employee thereof who willfully and knowingly
violates any provision of this Act shall be fined not more than $500, sentenced to a prison
term not to exceed one year, or both, and upon conviction for any subsequent violation,
shall be punishable by a fine not to exceed $10,000 or sentenced to a prison term not to
exceed three years, or both. The Secretary shall report on enforcement of the provisions of
this Act in the annual report of the Secretary required pursuant to section 9 of the Act
entitled “An Act to create a Department of Labor”, approved March 4, 1913 (37 Stat. 738,
29 US.C. 560). The reporting hereunder shall include, but shall not be limited to, a
description of efforts to monitor and investigate the activities of farm lobor contractors, the
number of persons to whom certificates of registration have been issued, the number of
complaints of violation received by the Secretary and their disposition, and the number and
nature of any sanctions imposed.

(b) (1) Any person who commits a violation of this Act or any regulations promulgated
under this Act, may be assessed a ivil money penalty of not more than 31,000 for each
violation. The penalty shall be assessed by the Secretary upon written notice, under the
procedures set forth herein.
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(2) The person assessed shall be offorded an opportunity for agency hearing, upon
request made within thirty days after the date of issuance of the notice of assessment. In
such hearing, all issues shall be determined on the record pursuant to section 554 of title 5,

United States Code. The agency determination shall be made by final order subject to
review only as provided in paragraph (3). If no hearing is requested as herein provided, the
assessment shall constitute a final and unappealable order.

(3) Any person against whom an order imposing a civil money penality has been entered
after an agency hearing under this section may obtain review by the United States district
court for any district in which he is located or the United States District Court for the
District of Columbia by filing a notice of appeal in such court within thirty days from the
date of such order, and simultaneously sending a copy of such notice by registered mail to
the Secretary. The Secretary shall promptly certify and file in such court the record upon
which the penalty was imposed. The findings of the Secretary shall be set aside if found to
be unsupported by substantial evidence as provided by section 706(2)(E) of title 5, United
States Code.

(4) If any person fails to pay an assessment after it has become a final and unappealable
order, or after the court has entered final judgment in favor of the agency, the Secretary
shall refer the matter to the Attorney General, who shall recover the amount assessed by
action in the appropriate United States district court. In such action the validity and
appropriateness of the final order imposing the penalty shall not be subject to review.

(5) All penalties collected under authority of this section shall be paid into the Treasury
of the United States.

(c) Notwithstanding subsections (a) and (b) of this section, any farm labor contractor
who commits a violation of subsection 6(f) of the Act or any regulations promulgated
thereunder shall upon conviction be fined not to exceed $10,000 or sentenced to a prison
term not to exceed three years, or both, if the person committing such violation has failed
to obtain a certificate of registration pursuant to this Act or is one whose certificate has
been suspended or revoked by the Secretary.

APPLICABILITY OF ADMINISTRATIVE PROCEDURE ACT

SEC. 10. The provisions of the Administrative Procedure Act (5 U.S.C. 1001 and the
following) shall apply to all administrative proceedings conducted pursuant to the authority
contained in this Act.

JUDICIAL REVIEW

SEC. 11. Any person aggrieved by any order of the Secretary in refusing to issue or
renew, or in suspending or revoking, a certificate of registration may obtain a review of any
such order by filing in the district court of the United States for the district wherein such
person resides or has his principal place of business, or in the United States District Court
for the District of Columbia, and serving upon the Secretary, within thirty days after the
entry of such order, a written petition praying that the order of the Secretary be modified
or set aside in whole or in part. Upon receipt of any such petition, the Secretary shall file in
such court a full, true, and correct copy of the transcript of the proceedings upon which the
order complained of was entered. Upon the filing of such petition and receipt of such
transcript, such court shall have jurisdiction to affirm, set aside, modify, or enforce such
order, in whole or in part. In any such review, the findings of fact of the Secretary shall not
be set aside if supported by substantial evidence. The judgment and decree of the court shall
be final, subject to review as provided in sections 1254 and 1291 of title 28, United States
Code.




Sec. 12(a) 8
CIVIL RELIEF

SEC. 12. (a) Any person claiming to be aggrieved by the violation of any provision of
this Act or any regulation prescribed hereunder may file suit in any district court of the
United States having jurisdiction of the parties without respect to the amount in
controversy or without regard to the citizenship of the parties and without regard to
exhaustion of any alternative administrative remedies provided herein.

{b) Upon application by the complainant and in such circumstances as the court may
deem just, the court may appoint an attorney for such complainant and may authorize the
commencement of the action. If the court finds that the respondent has intentionally
violated any provision of this Act or ony regulation prescribed hereunder, it may award
damages up to and including an amount equal to the amount of actual damages, or $500 for
each violation, or other equitable relief. Any civil action brought under this section shall be
subject to appeal as provided in chapter 83 of title 28, United States Code.

(¢) If upon investigation the Secretary determines that the provisions of this Act have
been violated, he may petition any appropriate district court of the United States for
temporary or permanent injunctive relief.

(d) Except as provided in section 518(a) of title 28, United States Code, relating to
litigation before the Supreme Court, the Solicitor of Labor may appear for and represent
the Secretary in any civil litigation brought under this Act but all such litigation shall be
subject to the direction and control of the Attorney General.

DISCRIMINATION PROHIBITED

SEC. 13. (a) No person shall intimidate, threaten, restrain, coerce, blacklist, discharge,
or in any manner discriminate ogainst any migrant worker because such worker has, with
just cause, filed any complaint or instituted or caused to be instituted any proceeding under
or related to this Act or has testified or is about to testify in any such proceedings or
because of the exercise, with just cause, by such worker on behalf of himself or others of
any right or protection afforded by this Act.

(b) Any worker who believes, with just cause, that he has been discriminated against by
any person in violation of this section may, within one hundred eighty days after such
violation occurs, file a complaint with the Secretary alleging such discrimination. Upon
receipt of such complaint, the Secretary shall cause such investigation to be made as he
deems appropriate. If upon such investigation, the Secretary determines that the provisions
of this section have been violated, he shall bring an action in any appropriate United States
district court against such person. In any such action, the United States district courts shall
have jurisdiction, for cause shown, to restrain violation of subsection (a) and order all
appropriate relief including rehiring or reinstatement of the worker, with back pay, or
damages.

RECORDKEEPING

SEC. 14. Any person whe is furnished any migrant worker by a farm labor contractor
shall maintain all payroll records required to be kept by such person under Federal law, and
with respect to migrant workers paid by a farm labor contractor such person shall also
obtain from the contractor and maintain records containing the information required to be
provided to him by the contractor under section 6(e) of the Act.
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STATE LAWS AND REGULATIONS
SEC. 15. This Act and the provisions contained herein are intended to supplement State
action and compliance with this Act shall not excuse anyone from compliance with

appropriate State law and regulation,

SEVERABILITY

SEC. 16. If any provision of this Act, or the application thereof to any person or
circumstance, shall be held invalid, the remainder of the Act and the application of such
provision to other persons or circumstances shall not be affected thereby.

RULES AND REGULATIONS

SEC. 17. The Secretary is authorized to issue such rules and regulations as he determines
necessary for the purpose of carrying out the provisions of this Act.

WAIVER OF RIGHTS

SEC. 18. Any agreement by an employee purporting to waive or to modify his rights
hereunder shall be void as contrary to public policy, excepl a waiver or modification of
rights or obligations hereunder in favor of the Secretary shall be valid for purposes of
enforcement of the provisions of the Act.

AUTHORIZATION OF APPROPRIATIONS

SEC. 19. There are authorized to be appropriated to carry out the purposes of this Act
such sums as may be necessary for the effective enforcement of this Act.
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