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AMENDING THE FEDERAL PROPERTY AND
ADMINISTRATIVE SERVICES ACT OF 1949

MONDAY, JUNE 9, 1980

HousE oF REPRESENTATIVES,
GOVERNMENT ACTIVITIES AND
TRANSPORTATION SUBCOMMITTEE
OF THE COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C.

The subcommittee met, pursuant to notice, at 1:05 p.m., in room
2247, Rayburn House Office Building, Hon. John L. Burton (chair-
man of the subcommittee) presiding.

Present: Representatives John L. Burton, Mike Synar, Robert S.
Walker, and Jim Jeffries.

Also present: David A. Caney, professional staff member, and
Rachel Halterman, minority professional staff, Committee on Gov-
ernment Operations.

Mr. BurTtoNn. The hearing will come to order.

The Subcommittee on Government Activities and Transportation
of the full Government Operations Committee has hearings sched-
uled today to take testimony from public witnesses on H.R. 5381, a
bill to revise certain procurement practices of the GSA. Partly in
response to highly publicized scandals over the past 2 years, the
subcommittee has been investigating the question of what changes
to GSA’s basic statute may be needed.

[The bill, H.R. 5381, follows:]

(1)
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To amend the Federal Property and Administrative Services Act of 1949 to
reform contracting procedures and contract supervision practices of the Fed-
eral Government, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES
SEPTEMBER 25, 1979
Mr. Joun L. Burtox (for himself, Mr. WaLKER, Mr. Evans of Indiana, and Mr.

MaTsui) introduced the following bill; which was referred to the Committee
on Government Operations

A BILL

amend the Federal Property and Administrative Services

Act of 1949 to reform contracting procedures and contract
supervision practices of the Federal Government, and for
other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in ( ‘ongress assembled,
PENALTIES FOR CONTRACTOR FRAUD

SECTION 1. (a) Section 209 of the Federal Property and
Administrative Services Act of 1949 is amended by redesig-
nating subsection (d) as subsection (i) and by striking out sub-

sections (b) and (c), and inserting in lieu thereof the following:




“(b)(1) Every person who enters into a contract or
agreement with respect to the procurement, transfer, or dis-
position of property or services pursuant to this Act shall
certify that, in connection with the obtaining, execution, and
performance of such contract or agreement (including any
amendment or change order thereto), he—

“(A)i) has furnished all information required by
the Administrator or his designee and (i) will furnish
all such information; and

“(B)(1) has not furnished false or misleading infor-
mation and has not failed to furnish information availa-
ble to him and necessary to prevent any information
previously furnished from being false or misleading and
(i) will not furnish false or misleading and will not fail
to furnish information available to him and necessary
to prevent any information previously furnished from
being false or misleading.

“(2) Any person who makes a certification under para-

graph (1) and who knows or should know that such certifica-

tion is false or misleading or who willfully violates the certifi-

cation required under paragraph (1)(A)ii) or (1)(B)(ii) shall be
liable to the United States for a penalty in an amount deter-
mined in accordance with a penalty assessment schedule pre-

seribed by the Administrator by regulation. Such schedule
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shall include, as appropriate to the facts of the particular
case, provision for the assessment of the following penalties:

“(A) a penalty of not less than $1,000 nor more
than $15,000;

“(B) a penalty of not more than 10 per centum of
the amount of the transactions affected by the failure
or violation; or

“(C) a penalty in an amount which shall be not
less than three nor more than five times the damages
resulting from such failure or violation,

plus a sum not to exceed $1,000 for the costs of collection.
“(3) Any person (A) who makes a certification under
paragraph (1) which is false or misleading or (B) who violates

the certification required under paragraph (1)(A)(i) or

(1)(B)(ii) shall be liable to the United States for a penalty in

an amount not to exceed 5 per centum of the amount of the
transactions affected by the violation.

“(4) No person who has paid a penalty under paragraph
(2) or (3) with respect to any violation shall be assessed a
penalty under the other such paragraph with respect to that
violation.

“(e)(1) A penalty for a violation of subsection (b) of this
section shall be assessed by the Administrator through an
order made on the record after opportunity (provided in ac-

cordance with this subparagraph) for a hearing in accordance
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with section 554 of title 5. Before issuing such an order, the
Administrator shall give written notice to the person to
whom such order is addressed of the Administrator’s proposal
to issue such order and provide such person an opportunity to
request, within fifteen days of the date such person receives
the notice, a hearing on the order.

“(2) In determining the amount of a penalty, the Ad-

ministrator shall take into account the nature, circumstances,

extent, and gravity of the violation or violations and, with
respect to the violator, ability to pay, effect on ability to con-
tinue to do business, history of any other such violations, the
degree of culpability, and the deterrent effect of such
penalties.

“(3) The Administrator may, by written order identify-
ing the reasons and need therefor, compromise, modify, or
remit, with or without conditions, any penalty which may be
imposed under this subsection. The amount of such penalty,
when finally determined, or the amount agreed upon in com-
promise, may be deducted from any sums owed by the United
States to the person charged.

“(d) Any person who requested in accordance with sub-
section (c)(1) a hearing with respect to the assessment of a
penalty and who is aggrieved by a final order assessing a
penalty may file a petition for judicial review of such order

with the United States Court of Appeals for the District of
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Columbia Circuit or for any other circuit in which such
person resides or transacts business. Such a petition may
only be filed within the thirty-day period beginning on the
date the final order making such assessment was issued.

“(e) If any person fails to pay an assessment of a penal-
ty (and such amount has not been deducted from any sums
owed by the United States to the person charged)—

“(1) after the order making the assessment has

become a final order and if such person does not file a

petition for judicial review of the order in accordance

with subsection (d), or
“(2) after a court in an action brought under sub-
section (d) has entered a final judgment in favor of the

Administrator,
the Attorney General shall take action to recover the amount
assessed (plus interest at currently prevailing rates from the
date of the expiration of the thirty-day period referred to in
subsection (d) or the date of such final judgment, as the case
may be) in an action brought in any appropriate distriet court
of the United States. In such an action, the validity, amount,
and appropriateness of such penalty shall not be subject to
review.

“(f) The Administrator shall, after notice to the person
or persons involved and opportunity for a hearing, impose on

persons found, by a final order under subsection (¢), to be in
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violation of subsection (b), (1) debarment from participating in
Government contracts for a period of not less than two nor
more than five years in the case of a violation under subsec-
tion (b)(2), and (2) debarment from such participation for a
period not in excess of five years in the case of a violation
under subsection (b)(3). If the Administrator determines that
debarment should not be imposed under clause (2) of this
subsection, a full written statement of the reasons for such
determination shall be included in the record of the proceed-
ing.

“(g) Notice of the penalties which can be imposed under
this section shall be contained in any contract or agreement
for property or services entered into on or after ninety days
after the date of enactment of this subsection.

“(h) Any penalties assessed and collected under this sec-
tion (other than penalties imposed to cover the cost of collec-
tion, which shall be credited to the appropriation from which
expenses under this section are drawn) shall be deposited in
the general fund of the Treasury and credited to miscella-
neous receipts.”.

(b) The amendments made by subsection (a) of this sec-
tion shall become effective ninety days after the date of en-

actment of this Act,
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IMPROVED PROCUREMENT PRACTICES

Sec. 2. Section 307 of the Federal Property and Ad-
ministrative Services Act of 1949 is amended by adding at
the end thereof the following new subsections:

“(e)(1)(A) It is the purpose of this subsection to provide
for the establishment and maintenance of rigorous and more
nearly uniform procurement practices designed to improve
the decisionmaking in such practices by requiring detailed
records of the significant stages of contract operations, by
requiring a systematic organization of all such records, by
requiring personal accountability for all decisions as to each
contract, and by requiring periodic review of contracting
practices to foreclose existing or new methods of abuse.

“(B) Not later than nine months after the date of enact-
ment of this subsection the Administrator shall prescribe such
regulations as may be necessary to carry out the purposes of
this subsection.

“(2) The Administrator shall, not later than nine months
after the date of enactment of this subsection, establish and
maintain a system for control and coordination of all con-

tracts and agreements for procurement of property or serv-

ices under this Act. Such system shall include a requirement

that the Administrator (with respect to the General Services

Administration) and any agency head to whom the Adminis-
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trator has delegated contracting authority (with respect to
that agency) will—

“(A) require the approval by the Administrator or
agency head of any contract or agreement negotiated
the value of which may exceed $10,000 and any other
contracts or agreements as may be required to be so
approved in accordance with regulations prescribed by
the Administrator;

“(B) make and keep books, records, and accounts
that, in reasonable detail, accurately and fairly reflect
the transactions and dispositions of Federal funds;

“(C) impose a system of accounting and internal
controls sufficient to provide reasonable assurances

that—

“(i) transactions are executed in accordance

with the Administrator’'s or the agency head’s
general or specific authorization;

“(ii) transactions are recorded as necessary
(I) to permit preparation of financial statements in
conformity with generally accepted accounting
principles and any other criteria applicable to such
statements, and (II) to maintain accountability for

such funds;
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“(in1) access to funds is permitted only in ac-
cordance with the Administrator's or the agency
head’s general or specific authorization; and
“(iv) the recorded accountability for funds is
compared with existing funds at reasonably fre-
quent intervals and corrective action is taken
promptly with respect to any differences;
“(D) provide to each such agency specific criteria,
procedures, and practices, for obtaining complete cost
and pricing data, an adequate and effective cost esti-

mating capability, with the capability to make reliable

forecasts of such factors as the lifetime costs of major

systems, programs, and projects, total cost projections,

and incidental costs.

“(8)(A) The Administrator shall by regulation establish
a system, as part of contract operations, to ensure that with
respect to each decision affecting such operations for a partic-
ular contract a memorandum is made which shall include (i) a
statement of the nature of and parties to any discussions or
communications pertaining to any such decision, (ii) a de-
scription of action taken or proposed as a consequence of
such discussions or communications, (iii) any schedule of
future discussions or communications proposed or agreed to,

and (iv) the identity, position, and personal signature or en-
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dorsement of the Federal officer or employee responsible for
making the decision.

“(B) The Inspector General of the General Services Ad-
ministration shall investigate (or refer to the Inspector Gen-
eral or other appropriate officer of other agencies) any allega-
tion concerning any officer’s or employee’s failure to comply
with the regulations prescribed under subparagraph (A)
which may arise in the course of any audit conducted pursu-
ant to subsection (f) or otherwise, or which may be found in
any inspections or investigations initiated by the Inspector
General. If the Inspector General of the General Services
Administration (or the Inspector General or officer of another
agency to whom the matter is referred) determines that such
failure is intentional or grossly negligent, he shall refer the
matter to the head of the appropriate agency, who shall take
or initiate such authorized corrective action as he deems ap-
propriate.

“(C) Each Inspector General shall include in each semi-
annual report required to be submitted under section 5 of the
Inspector General Act of 1978 the matters referred under
subparagraph (B) of this paragraph and actions taken.

“(D) The Administrator, after consultation with the In-
spector General, may provide by regulation for the exemption
from the requirements of subparagraph (A) of this paragraph

with respect to contracts or agreements which, together with
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any related contracts with the same or related parties, do not
involve an actual or projected expenditure by the Federal
Government in excess of $10,000.

“(4) The Administrator shall periodically and regularly
review the contracting activities of the General Services Ad-
ministration, and of any other agency to the head of which
the Administrator has delegated contracting authority, for
the purpose of eliminating fraud, waste, and abuse. The Ad-
ministrator shall keep the Congress fully and currently in-
formed with respect to any deficiencies in such contracting
activities by including such information in the annual or other
reports provided for in section 212 of this Act. Such review
shall promptly be made in the case of any matter raised in a
semiannual report of any Inspector General under section 5
of the Inspector General Act of 1978 which has not been
substantially corrected.

“(5) The Administrator, within ninety days after the
date of enactment of this subsection, shall prescribe regula-
tions to eliminate practices which result in fraud, waste, or
abuse, including regulations—

“(A) to require that each agency head establish
and operate a system through which the agency will
report quarterly to the Administrator purchases made

from sources within any buying program established by
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the Administrator or from such other sources as the
Administrator may designate by regulation;

“(B) to prohibit the evasion (by such means as
multiple contracts by the same party, change orders
extending the contract, or other similar devices) of pro-
cedural requirements based on the relatively small size
of any contract;

“(C) to require submissions with respect to any
amendment, change order, or extension fo any contract
comparable to those required in the proposals or bids
for the initial contract;

“(D) to prohibit abusive practices with respect to
late bidding, including regulations requiring the invali-
dation of any late bid which is not received by regis-
tered mail containing verification of its timely transmis-

sion;

“(E) to prohibit any changes to be made in the

terms of a proposed contract prior to actual signing of
the contract, but after agency approval thereof; and

“(F) to establish appropriate sanctions for non-
compliance with the regulations prescribed under this
paragraph.

“(6) Purchases under this title are not authorized unless

24 made from sources within a buying program established by
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the Administrator or from other sources as provided by the
Administrator by regulation.

“(7) As used in this subsection, the term ‘contract oper-
ations’ means all phases of making and administering adver-
tised or negotiated contracts for property or services from the
mitial notice of contract, request for proposal, invitation for
bids, or the initial contact with a contractor for advertised or
negotiated contracts through the final settlement of accounts
concerning any such contract, and includes any phase which
involves amendments to or change orders concerning any
such contract or any renewal or other extension or revision of
any such contract.

“(f) The Administrator, after consultation with and
advice from the Inspector General of the General Services
Administration, shall establish a procedure for the review of
contracts and agreements subject to the approval require-
ment under subsection (e)(2)XA) for purpose of deturmining
whether, by aggregation or otherwise, such contracts and
agreements can be more economically and efficiently secured
by advertised bids or otherwise. The Administrator shall
report annually to the President and the Congress on activi-
ties under this subsection and shall make any recommenda-
tions concerning appropriate changes in procu-ement proce-

dures.",
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REQUIRED AUDIT PROCEDURES

Sec. 3. Section 307 of the Federal Property and Ad-
ministrative Services Act of 1949 is further amended by
adding at the end thereof the following new subsections:

“(f)(1) With respect to contracts or classes of contracts
made pursuant to this Act for property and services, the Ad-
ministrator shall provide by regulation for the establishment
of a uniform system of contract audits to be conducted by the
Administration or by any agency to the head of which the
Administrator has delegated contracting authority or which is
otherwise purchasing pursuant to a contract secured by the
Administration.

“(2) Such regulations shall include—

“(A) a plan and schedule of both regular and
random unannounced audits of major contracts;

“(B) establishment of audit criteria and procedures

(such as number, character, incidence, and sampling

techniques) necessary to ensure a significant probability
that any contract with an actual or projected cost in
excess of $1,000 will be audited, including—
“(i) regulations governing the classification of
contracts by size and character;
“(ii) regulations to ensure that not less than
20 per centum of the contracts within each such

classification (or such other percentage as may be
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approved by the Inspector General pursuant to

paragraph (3)) are audited each fiscal year and to
ensure that not less than 10 per centum of each
fiscal year’s audits are random and unannounced.

“(3XA) Regulations established under this subsection
shall be subject to review and approval by the Inspector
General of such Administration. During the first three full
fiscal years beginning after the date of enactment of this sub-
section, such Inspector General may make such variations in
the percentage of contracts to be audited under paragraph
(2)(B)(ii) as may be necessary or appropriate in the light of
such factors as the nature of such contracts and the availabil-
ity of resources for conducting such audits.

“(B) Each Inspector General shall include in each semi-
annual report required to be submitted under section 5 of the
Inspector General Act of 1978 an evaluation of the availabil-
ity of such resources for the purposes of this subsection and
any recommendations concerning more appropriate allocation
thereof.

“(4) The Administrator and any agency head to whom
the Administrator has delegated contracting authority shall
maintain convenient abstracts of such audits, shall regularly
monitor recommendations or proposed recoveries contained
in such audits, and shall periodically review reports of the

status of such recommendations or proposed recoveries.
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“(g) In accordance with regulations prescribed by the
Administrator, the Administrator and the Inspector General

of the General Services Administration may obtain access to

and examine (1) the records of any executive agency relating

to any contract or agreement under this title for procurement
of property or services, and (2) material records of any con-
tractor or subcontractor engaged in the performance of, and
involving transactions related to, any contract, subcontract,
or agreement under this title for procurement of property or
services.

“(h) To the fullest extent consistent with the purposes
subsections (e) and (f), such subsections shall be subject to the
provisions of the Accounting and Auditing Act of 1950 and
the Inspector General Act of 1978.”.

ALTERATION OF LEASED FACILITIES

SEc. 4. Section 210 of the Federal Property and Ad-
ministrative Services Act of 1949 is amended—

(1) in paragraph (8) of subsection (a) thereof, by
striking out “: Provided, That” and everything that
follows through the semicolon at the end of such para-
graph and inserting in lieu thereof “, subject to the
limitations contained in gubsection (I) of this section;”;
and

(2) by adding at the end of such section the fol-

lowing new subsection:
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“()(1) Any determination made by the Administrator
pursuant to subsection (a)(8) shall show that the total cost
(rentals, repairs, alterations, or improvements) to the Gov-
ernment for the expected life of the lease shall be less than
the cost of alternative space (whether owned or leased) which
needs no or less costly repairs, alterations, or improvements.
A copy of every such determination shall be furnished to the
General Accounting Office.

“(2) No expenditure or obligation shall be made under
the authority of subsection (a)(8) for any work, or for any
part thereof, unless—

“(A) the Congress, or a committee or committees
of the Congress pursuant to procedure established by
statute, gives specific advance approval for the work;

“(B) an explanatory statement of the overall work
including purpose, estimated cost, estimated completion
time, source and method of procurement, and any de-
termination made pursuant to subsection (a)(8), has
been provided in advance to the committees of both the

Senate and House of Representatives having legisla-

tive, oversight, and appropriation responsibility for

such activity; or
“(C) the estimated aggregate cost of the work is

less than $25,000.”,
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Mr. Burton. At hearings last fall, all executive branch agency
witnesses and GAO generally endorsed the legislation before us
and offered specific suggestions. Since then, we have been working
with the agencies on a staff level to refine the bill. The resulting
revised discussion draft each of the witnesses has received should
be the basis for today’s testimony. We welcome comment from the
representatives of private contractors doing business with the Gov-
ernment.

As some witnesses have noted in their submission, the bill does
not specifically address the multiple awards schedule, and that was
specifically done because that is presently an administrative oper-
ation, and we are going to give the GSA time to deal with that. We
would specifically put all of that testimony into the record, but we
are not, with all due respect, interested in hearing comments on
something that is not before the committee today.

In addition to the private witnesses we welcome Congressman
Erlenborn, Member of Congress from the 14th District of Illinois,
and a member of our full Committee on Government Operations.
Mr. Erlenborn is here today by invitation to give testimony on
some concepts he has regarding Government contracting.

[Mr. Walker’s prepared statement follows:]

PREPARED STATEMENT OF HON. ROBERT S. WALKER, A REPRESENTATIVE IN
CoNGREss FrROM THE STATE OF PENNSYLVANIA

Thank you, Mr. Chairman. I want to commend you and your staff for your work
on this bill and your efforts to move ahead with legislative reform of government
procurement activities. As you and I have discussed, it is important that the abuses
revealed by the GSA investigations are put to an end, and I believe that H.R. 5381
is a good initial step toward that goal.

As you mentioned, Mr. Chairman, we held hearings in October to receive testimo-
ny from government witnesses regarding the impact of H.R. 5381 on their activities.
Today we will hear from the private sector as to how this bill will affect business
dealings with the Federal Government. It is important to note that out intention in
enacting reform legislation is to minimize the potential for abuse while maintaining
the maximum flexibility possible in which the competitive forces can operate. Thus
it is all the more important to us that we receive constructive suggestions from the
private sector that can be incorporated in the bill, just as many comments and
suggestions received from government witnesses were included in the redrafted
version. We hope the testimony we receive today will aid us in our efforts to tighten
up procedures without unduly burdening legitimate businesses contracting with the
Federal Government.

Mr. Chairman, I look forward to hearing from today’s witnesses, and I want to
encourage you in your efforts to plug up legislative loopholes in government pro-
curement. You have my support for H.R. 5381, and I look forward to working with
you on future legislation which will address other areas of fraud and abuse in
government procurement procedures.

Thank you, Mr. Chairman.

Mr. BUrTON. At this time, I would be happy to yield to Mr.
Jeffries for any comments he might want to make.

Mr. JeFFrIEs. | have none. Thank you.

Mr. Burton. Congressman, please proceed.

STATEMENT OF HON. JOHN N. ERLENBORN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS
Mr. ERLENBORN. Thank you. I know I don’t need to tell you that

Federal contracting procedures are extraordinarily complicated
and in many ways seem to be incomprehensible. I congratulate you
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for making an effort to improve them and for trying to restructure
them in a way that they are less susceptible to fraud and abuse.

Last month, when the full Committee on Government Operations
considered H.R. 4717, a bill intended to curb wasteful yearend
spending by Federal agencies, I advanced a proposal which has
precisely the same goals as the legislation before you today. I
thank you for giving me the opportunity to appear before you this
afternoon and to explain how it complements your thoughts for
improving the procurement process.

For some time now, there has been a great deal of concern
generated about excessive spending in the last few days of the
fiscal year. The charge has been made, sometimes correctly, that
money is being “pushed out the door” at the end of September, in
part to give agencies a reason to justify higher spending in the
next fiscal year.

Regrettably, none of the solutions to this problem which have
been suggested really address the heart of the issue—procurement
without proper consideration and documentation.

The majority of obligations incurred near the end of each fiscal
year result from sound procurement practices, including thoughtful
drafting of solicitations, careful evaluations of often complex con-
tract proposals, and negotiations designed to obtain the most ad-
vantageous contract for the Government. Often there are legiti-
mate reasons why spending must be delayed until the last quarter.

Some of the yearend volume is caused by the failure of agencies
to adopt adequate procurement plans or to adhere to such plans.
The failure to distribute contract awards more evenly during the
year contributes to a number of inefficiencies, placing unwarranted
burdens on agency procurement personnel and contractors alike,
and reducing the Government'’s ability to obtain clear and specific
contracts at fair, competitive prices. Remedies for these manage-
ment problems must be carefully crafted to avoid impeding the
operation of Federal programs or discouraging careful procurement
of goods and services.

An arbitrary percentage limitation on contracting in the last
quarter will not discourage unnecessary spending, but will simply
move some of it to the preceding quarter. And, of course, there is
nothing in the proposals which have been made to limit spending
which would assure that proper procurement procedures are fol-
lowed or prevent ill-conceived spending from taking place. Those
proposals would, on the contract, make such ill-conceived spending
less visible, thus allowing more of it to occur and almost assuring
that no further reforms will be made.

There are simply too many legitimate reasons why obligations
necessarily occur in the fourth quarter of the fiscal year for a rigid
limitation to operate fairly and reasonably, or to contribute to
sound management. Limitations on Federal contracting must be
directed to real, identifiable problems. They must be designed to
eliminate unnecessary obligations, not obligations which happen to
occur at a particular time of year.

My suggestion for cutting wasteful spending is very simple. It
has two parts: With regard to a competitively-bid contract, an
agency would have to wait at least 30 days between accepting bids
and awarding the contract. With regard to a sole-source contract,
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the agency would have to publish a notice of intent to award the
contract in Commerce Business Daily—the Government publication
read by contractors—and then let at least 30 days pass before
making the actual award. In either case, an agency head could
waive the 30-day period whenever he determines that it would
seriously disrupt the execution of an agency program.

What, you may ask, would happen during this waiting period?

In the case of competitively bid contracts, agencies would be
forced to take sufficient time to evaluate bids and negotiate details
of contracts. The waiting period would neither delay the awarding
of justifiable contracts, nor increase costs in such ways as extend-
ing the time for which bid bonds may be purchased, for virtually
all properly managed contracts are not now awarded prior to 30
days after bids are accepted. The new requirement would insure,
however, that all contracts are considered under good procedures.

In the case of sole-source contracts, published notice of proposed
awards would alert the public, including potential competitors of
awardees, to what the Government plans to do. If people think that
concluding the contract without advertising for competitive bids is
unreasonable, or that the job which is proposed need not be done,
they can object to the award. The Government will have hired a
potentially vast contract police force at no cost to the public.

In either case, enactment of my proposal would mean that agen-
cies could no longer write contracts to dump unobligated funds in
the last few days of a fiscal year. More important, it would lead to
improved Federal contracting practices and decreased likelihood of
wasteful spending throughout the year.

Mr. Chairman, that concludes my testimony. I would be pleased
to answer any questions you may have.

[The attachment to Mr. Erlenborn’s statement follows:]
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does not include the General Accounting Office or the govern-

ments of the District of Columbia and of the territories and

possessions of the United States, and their various subdivisions:

and

(2) the term "contract" means any contract for defense
procurement actions of $10,000 or more, or for civilian pro-
curement actions of $5,000 or more, other than procurements
(A) which for security reasons are of a classified nature, (B)
which involve perishable supplies, or (C) which are of real

property.

Mr. BurtoN. Thank you very much for your testimony, Mr.
Erlenborn. Many of the complaints about the Federal contracting
procedures relate in some ways to the amount of time and delay
from the instituting of the contract to the actual signing off of it.

Would your amendment add on to those time periods?

Mr. ERLENBORN. No. As I mentioned in my prepared testimony,
at the present time most competitively bid contracts are not award-
ed within the 30-day period, so I think at the present time most of
these contracts would qualify with the 30-day limitation.

What it would do is to stop the hasty awarding of contracts at
the end of the fiscal year or such other time as an agency might be
trying to get funds obligated for the purpose of making their next
year’s appropriation as large or larger.

So I don’t think it would add appreciably to the time.

Mr. BurToN. In your amendment you have some exemptions in
the definitions, and if the subcommittee decided to adopt some
form of your amendment, 1 would assume you wouldn’t object to
certain other exemptions like disaster relief, personnel contracts—
things of that sort?

Mr. ErLENBORN. No. I think any justifiable exemption, if it has
not yet been included, certainly ought to be added.

Mr. BurtoN. Your amendment would allow a waiver by——

Mr. ERLENBORN. The agency head.

Mr. BurtoN. The agency head. And then if, in effect, they did
that, they would have to then stand and justify what they have
done?

Mr. ERLENBORN. That is right. They would have to show that
serious disruption of the agency program would be involved with-
out the waiver,

Mr. BurToN. Mr. Jeffries?

Mr. JeFrries. Do you feel there is any chance for price manipula-
tion during this 30-day period?

Mr. ERLENBORN. No, I really don't believe there would be. The
same procurement rules would apply, the necessity of taking the
lowest responsible bid in competitively bid cases, and actually you
could probably save money in the sole-source contracts, because, as
I mentioned in my prepared testimony, instead of the fait accompli
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of an assigned contract being announced, the intention to award
the contract would be announced, and potential competitors would
then have an opportunity to come in to the agency and show that
they could do the same work more reasonably, and chances are the
Government would be the one to save as a result.

Mr. JerFries. Would there be any possibility of a detriinental
effect to a contractor in this 30-day wait, in terms of delays or
anything like that?

Mr. ERLENBORN. I don’t see that there could be. As I mentioned,
most of these contracts have such a 30-day or longer period in
practice, anyhow. The one thing you might worry about would be
something like bid bonds, but again they customarily are written
for periods that extend beyond this 30 days.

Mr. JerFrIES. No further questions, Mr. Chairman.

Mr. BurToN. Mr. Synar?

Mr. Synar. No questions, Mr. Chairman.

Mr. BurtoN. We know that you have other matters, Mr. Erlen-
born. What we will do is have the staff get together with you and
your staff prior to markup. I see some merit to your approach, but
I see some potential problems. I am not sure how we are going to
balance them.

Thank you very much for bringing this to our attention. We will
be back in touch with you.

Mr. ErRLENBORN. Thank you, Mr. Chairman.

Mr. BurtoN. Mr. Michael Timbers, president of the Coalition for
Common Sense in Government Procurement.

We have your statement, Mr. Timbers, that we will make part of
the record, and if you could just highlight certain procedures and
also, if you could, maybe include some comments on Mr. Erlen-
born’s proposal, if you picked up enough of it, and also, as I stated
earlier, we will include in the record written testimony on the
multiple awards schedule, but that is not before us; so if you could
address yourself to the bill and then to what feelings you might

have as to how Mr. Erlenborn’s amendment would or would not
work.

STATEMENT OF MICHAEL J. TIMBERS, PRESIDENT, COALITION
FOR COMMON SENSE IN GOVERNMENT PROCUREMENT; AC-
COMPANIED BY KEN MUNRO, NATIONAL MICROGRAPHICS
ASSOCIATION; BRUCE McLELLAN, NATIONAL OFFICE PROD-
UCTS ASSOCIATION; AND KENTON PATTIE, NATIONAL AUDIO-
VISUAL ASSOCIATION

Mr. TimBERS. Mr. Chairman.

Our coalition is a nonprofit organization which was formed by a
number of trade associations who are vitally interested in the
Government’s policy relating to the procurement of commercial
products. The associations who support our group include the Busi-
ness Products Council Association, and their 57 independent mem-
bers; the National Audio-Visual Association, and their 800 dealers
and manufacturers; the National Micrographics Association, and
their 270 industry members and 9,000 professional members; the
National Minority Business Council and their 350 members; the
National Office Products Association and their 6,500 dealers and
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manufacturers; and the National Association of Photographic Man-
ufacturers and their 78 members.

In addition, I might mention, Mr. Chairman, we have a number
of individual companies as members of the coalition, the majority
of which are small business concerns.

Accompanying me today to the hearing is Mr. Ken Munro, of the
National Micrographics Association; Mr. Bruce McLellan, of the
National Office Products Association; and Mr. Kenton Pattie, from
the National Audio-Visual Association.

Mr. Chairman we particularly commend the subcommittee for
what I think has been a business-like approach to the situations
arising out of the GSA investigations, and we commend the sub-
committee for not resorting to the sensationalism which has char-
acterized the hearings held by your counterpart in the Senate
subcommittee.

We find that the Senate hearings have been characterized by
devices solely contrived to elicit the maximum press coverage while
your subcommittee has kept a clear perspective on the issues and
the facts surrounding those issues.

In general, we do support the bill. We believe it is important for
the Administrator of GSA to have the power to initiate actions
against contractors suspected of fraudulent misrepresentation to
the Government. We definitely concur with greater surveillance
over contract approval procedures, and we support improved rec-
ordkeeping systems and additional contract audits. We have some
concerns over the bill, and I will try to summarize them. We are
concerned in the section of the bill dealing with penalties for
misrepresentation that this may not be the appropriate bill for
such penalties and maybe the False Claims Act might be a more
appropriate place in which to handle these types of penalties.

Historically, certain problems have involved a greater percentage
of small businesses who are not as adept at dealing with the
Government as large businesses.

We are concerned that the definition of what is false may be
clear to attorneys but may not be clear to small business firms.
There seems to be no distinction between omission and commission,
and because intent is not required, small business contractors could
be unjustly accused and penalized due to a lack of knowledge
regarding contracting procedures or misinterpretation of policies.

But I do want to make it clear that we support the concept of
penalties for false and misleading information, but we believe the
subcommittee should do two things: one, possibly be more specific
in the types of data by contract type, be it advertised or negotiated,
that will be required of contractors; and, two, let GSA and other
agencies rely more on their current weapons of suspension and
debarment as penalties for false certifications instead of introduc-
ing a new system of monetary penalties. In this regard, we believe
that the language contained in amendment section (j)2) dealing
with partial debarments outlines an excellent concept that will
make the debarment mechanism more effective. We are concerned
many commercial product contractors are frustrated with excessive
redtape and regulation, and we would hate to see your bill, which
would penalize, and appropriately so, the small percentage of con-
tractors who may defraud the Government, serve as any further
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deterrent to the majority of honest contractors who are providing
goods and services to the Government.

In the section concerning “Improved Procurement Practices,” we
believe that the $10,000 level of contracts needing approval by the
Administrator of GSA or agency head is too low. We realize that it
is not the intent of the subcommittee that the Administrator, him-
self, review all of these awards, but we believe that the language of
the bill will mandate a top management review. In theory, we
agree with the subcommittee, but in actual practice, we believe
that such a review will only result in additional cost to the Govern-
ment and contractors alike through unreasonable delays in the
process. We suggest a higher level—for example, $50,000—would be
more appropriate to preclude unnecessary contracting delays.

In the “Required Audit Procedures” section, we believe that the
target level of $10,000 is an improvement over an earlier draft of
the bill which set a target value of $1,000, but we still believe that
this level may be unrealistically low. We are concerned that the
agencies will not have the appropriate manpower to do an ade-
quate job in audits of this sort. We believe it would be far better to
have a higher audit threshold level and insure that the audits
performed are more thorough than to create a system where the
audit requirements are so great that the limited audit resources
available will result in cursory reviews. We have no particular
recommendation as to the appropriate threshold level, but we be-
lieve that the inspectors general of the respective agencies could
provide guidance in this area.

One item not included in the bill but on which we would like to
comment is the poor bill-paying habits of Federal agencies. We
would like to see the bill incorporate a provision which directs
agencies to pay small business contractor bills within 30 days or
pay interest on balances. The financial burdens put upon small
businesses by agencies taking anywhere from 90 to 120 days to pay
bills is unjustified and highly detrimental to small firms in these
inflationary times.

The National Audio-Visual Association, a member of the coali-
tion who has been a leading spokesman for this cause, has devel-
oped proposed language for consideration as an amendment to the
bill. With your permission, we would be happy to provide the
subcommittee a copy of the amendment for the record.

Mr. BurToN. We would be happy to.

[See app. 1.]

Mr. TimBeErs., The last item, and I will only spend a couple
moments for it is so important that I would like to mention the
multiple award contracting system and particularly point out for
the record that the highly publicized reports of contracting fraud
concerning GSA procurements have been in the area of formally
advertised procurements against Government specs. There has not
been one single case, either reported or alleged, of which we have
been made aware, where a multiple award contractor was defraud-
ing the Government. There are approximately 4,000 mutiple award
contractors, nearly two-thirds being small business firms. Further,
the majority of the one-third who are large business firms use
small business dealers to sell their products. In fact, our research
has shown that over 90 percent of the firms eligible to use multiple
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award contracts in their sales effort to the Federal Government are
small business firms.

We deplore the lack of research which has been done in this area
by the normally responsible General Accounting Office and the
Senate, and we are appalled by the actions of GSA Administrator
Rowland Freeman. The Administrator, the GAO, and the Senate,
we believe, are attacking the system without full knowledge of
what they are doing. An example of this is the oft-repeated state-
ment of the Senate and GAO whereby they refer to the fact that
there are 8,000 multiple award contracts. We would ask them to do
their homework. As we have previously cited, there are nowhere
near 8,000 multiple award contracts—they are overstating the case
by approximately 100 percent.

We would agree with critics of the multiple award system that
improvements can be made and certain types of items should not
be purchased under this type of system, but we would suggest that
a better understanding of the system is needed by these critics
before their so-called solutions create far more problems than now
exist. A good example is the recent cancellation of all multiple
award contracts for furniture. Senate hearings revolving around
alleged fraud and mismanagement in furniture contracts centered
around GSA’s procedure of buying merchandise for stock, not
around the multiple award system. Yet, GSA canceled all furniture
contracts on the multiple award schedules, and the real cause of
the problem remains. The reasoning behind such illogical steps
escapes us. We wonder how GSA is able to create havoc on a
segment of the industry—the majority being small businesses—
without proper guidance from Congress. We strongly recommend
that your subcommittee consider taking the necessary oversight
actions.

We have provided an attachment for the record of a package
outlining the multiple award system and providing an overview of
the coalition’s position as well as that of other industry representa-
tives. With your permission, we will submit that for the record.

Mr. BurTtoN. Thank you.

[See app. 1.]

Mr. TimBERs. Again, we wish to commend this subcommittee for
having the good sense to approach this issue without the emotional
rhetoric and self-serving dialog we have found in the Senate, at
GAO and at GSA. We think the approach you are taking should
lead to effective legislation and help restore public confidence in
the Federal contracting system.

Mr. Chairman, commenting on Congressman Erlenborn’s recom-
mendation on no contract award for 30 days, I think there could be
lots of administrative problems with that. I would agree with one
of the objectives of trying to stop so much yearend spending, but I
think there are more effective ways to do that than to put an
arbitrary time frame on contracting.

I think there are a lot of emergency-type procurements, and so
forth, that need to be performed in a less than 30-day period, and
even if you put a 30-day time frame on, I am not so sure that
would hit at the root cause of stopping yearend spending. It may
pull it up another 30 days before the end of the fiscal year period
to make sure they got it all in.
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We haven’t studied or considered the issue, but I would think
that the subcommittee should take its time before putting such a
provision in the bill.

Mr. BurtoN. Thank you.

On page 7 of your statement, when you are talking about the
procurement of furniture, saying how that the real cause of the
problem in the multiple awards schedule remains, I wonder if for
the record you could submit a statement telling us what the real
cause of the problem is?

Mr. TimBers. We will be happy to do that.

What we are referring to here is the furniture procurements
made against GSA specifications.

[The material follows:]
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Mr. BurtoN. The reason that we have gone into a series of
monetary penalties is that when you get to debarment, that is a
very severe penalty that the business probably would not want to
see levied against it, nor an administrator want to make in certain
cases, and what we are looking for is some way to stop the Govern-
ment from paying more for services than it should, but not really
cut off the head of the business if it is guilty of sloppy practices, as
opposed to willful fraud, because whether it is willful or sloppy, it
is costing the taxpayers more money than they should have to pay
for the service. So that is the reason that we feel it is important to
have some minimum steps in there that are monetary steps.

Now, I would also respectfully say that we feel that this legisla-
tion should give the GSA the power to impose some civil penalties
which also exist, I believe, in section 209 of the existing procure-
ment act.

I am intrigued; you say that small businesses would not under-
stand what is false or not. I mean if somebody knows his service is
worth $100 and for some reason they charge $105, they ought to
know that, if they are good businessmen.

Mr. TimBERs. I guess what we are concerned about is the average
small business firm that deals with the Government, I feel, that
doesn’t totally understand the Government rules and regulations.
Even though they may be selling to the Government, they don't
understand the entire boilerplate of terms to which they are agree-
ing. I have done a lot of work with small business firms over the
last few years, and generally most of them have a very vague idea
of really what it is they are agreeing to, and that was the purpose
of our comments.

Mr. Burton. I understand. We have found that the number of
dollars, shall we say, overrun or overprice, that are paid by the
Government to small businesses may be small in the individual,
but in the conglomerate it becomes quite large, and that is where
we really find a great number of overcharges, whether it is inten-
tional or sloppy, but a few thousand here and a few thousand
there, as Gerry Ford used to say, the next thing you know, you
have got a few thousand.

I think the businesses are, as you said, even into the multiple
award or whatever, they are small contractors subbing up. There is
no shortage of people vying for Government business. I think it
would be their responsibility and the GSA’s to make it clear in
contract awards that they better really have a fair idea of what
they are charging the Government for, so it is a dollar-for-dollar
service, because we find the biggest beef people have is not only
with the high cost of taxation, but with the fact they are never
getting anything back.

They find out that the Government is paying $10 for something
on a wholesale lot that they could go down the street and buy for
$7 in an individual lot. Sometimes they would have a going-out-of-
business sale down the street, and it is apples and oranges, but
basically we find that is a very serious problem, especially among
the taxpayers.

Mr. TimBers. One thing I think is a poor assumption is that
there are hundreds of firms eager to do business with the Govern-
ment. We found that to be quite the contrary; there are a lot of
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firms, reputable firms, who don’t want to have anything to do with
the Federal Government because of the redtape and a misunder-
standing of what the rules and regulations are. I think what the
Government should be working toward is trying to simplify and
make it easier for the hundreds of firms around the country so
they can do business with the Government and not be concerned
about that small print in the 37th page of the attachment that
somehow is going to trip them up or get a Government auditor in
their plant for 3 or 4 weeks, or whatever the situation is.

Mr. Burton. This basically says if you sell us $100 worth of
goods, charge $100, not $106. That is just basic business sense.

Mr. TiMBERS. We have no difficulty with that, nor do we have
difficulty with the concept of some sort of system of penalties for
false misrepresentations to the Government. As we indicated in our
statement, we kind of like the idea that was implicit in one of your
sections there about some sort of partial debarment. So you might
take a division of a company or lines of business or individuals who
are involved in, let’s say, misrepresentation and debar them for
some period of time, or whatever.

I guess we feel a little more secure in a sense in looking at the
debarment procedure because it has been established for some time
as an administrative process.

Mr. BurToN. It has never been implemented, or very rarely.

Mr. TimBegrs. Rarely. I would say that is probably true. But we
are concerned, giving an administrator, and we have seen some
rather irrational acts by some of the more recent administrators,
and it concerns us that some of them may impose these penalties
rather quickly without proper administrative process, and I guess
that has us a little concerned.

Mr. Burton. I would say this, and I will yield to Mr. Walker,
that whatever we do we will insure a proper process, but we have
found, and it is not unlike in criminal law, if you have a very
severe penalty, people don’t convict. If the crime is one they consid-
er not that heinous, and if the only option for the Government is
debarment, we find that debarment is rarely imposed, and what we
are trying to do is provide a mechanism to see that the taxpayers
are protected from either sloppy computation by the provider, or
by an intentioned idea to pick up a couple extra dollars, because
right now the way it works, you can overcharge the Government
$100 million, and if you get caught, you pay back the $100 million.
Nothing ventured, nothing gained.

So that is a great concern that I have, that we find people that
would be willing to take a chance, because all they can lose is their
unjust enrichments, and nothing else, and they can probably pick
up some interest on the investment on the unjust enrichment until
the time there is an audit and the payback comes.

Mr. Walker?

Mr. WaLkER. Thank you, Mr. Chairman.

Before I proceed with questions, I had a statement for the open-
ing of the hearings. May I request unanimous consent that be
included in the record.

Mr. Burton. Yes, immediately following mine.

[See p. 19.]

Mr. WaLger. Thank you, Mr. Chairman.
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One of the things that statement pointed out was the fact that,
as far as I am concerned, the bill we are considering today is an
initial step to begin doing something about some of the problems
that have taken place in GSA over a period of years. I think it is
an important initial step, because it sets the tone for some of the
direction we have to go. I appreciated your testimony, Mr. Timbers,
indicating that you felt the committee had responded with modera-
tion to a series of problems.

Some of my questions flow from that because I want to make
certain that what we are doing is addressing real problems and
taking strong enough steps in order to assure that we deal in a
meaningful way with them. Because if we are taking initial steps
rather than going the route of a massive bill, it is important that
the public recognize that Congress is addressing in a meaningful
way the problems they have been hearing about in the press.

With regard to the amendment Mr. Erlenborn has asked us to
consider, you indicated you felt that would cause unnecessary
delays in emergency situations. It is my understanding that the
Erlenborn amendment does have a provision in it which would
allow the Administrator to waive the 30-day requirement in emer-
gencies, so that, in fact, it would not have an adverse impact in
that kind of a situation.

Are there other objections you see with it, that go beyond the
nature of the emergency?

Mr. TimBERs. I guess my question is what is the objective of the
amendment? I have not read it. All I heard was the statement here
of Congressman Erlenborn. If it is to stop end-of-year spending, it
would just seem to me that there might be other ways to do that;
by setting restrictions on agencies that a certain percentage of
their annual budget can be spent in certain periods of the time, by
quarter or month, or whatever the case, to stop that end-of-the-year
buildup. I am concerned that the contracting process is slow
enough as it is.

As a practical matter, probably a 30-day requirement wouldn’t
make any difference in the process. There is hardly anything that
is awarded in less than 30 days, anyway. So I guess my question
would be, why do it; which problem are we trying to solve? From
the standpoint of stopping fraud and mismanagement, I don’t see
where that changes anything. You still have to award the low
responsible responsive bidder, and there are tests for responsibility,
tests for responsiveness, and I don’t see where the timeframe has
much to do with it.

Mr. WALKER. I assume that the kind of approach you are talking
about is the kind of approach suggested in the Harris bill that says
in the last month only 20 percent of the total amount could be
contracted for—or some such percentage. The problem with that is
you set the deadline back a little. If the agency knows it has only
that much time in which to spend that amount of money, you take
the date and move it back and still have this wave of spending to
get rid of the money so they make certain that when it comes
appropriation time next year all the money has been spent.

What I think Mr. Erlenborn is trying to do is find some equitable
way on a year-long basis which assures that the agency simply is
not dumping money out with the idea of spending it all so they
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have a better argument at appropriation time the next year
around.

Well, you said you hadn’t had a chance to really look at it real
closely. I would appreciate it, if you do have additional comments,
that you submit those for the record.

Mr. Timeers. We will do that.

Mr. WaLkER. You mentioned in your testimony there seems to be
no distinction between omission and commission in providing false
information on Government contracts.

Does that mean you don’t feel subsection (f)(2) on page 4 of the
redrafted bill offers the Administrator sufficient leeway to discrimi-
nate between serious and lesser certifications.

Mr. TimBERs. I don’t have the bill in front of me, but that sets up
the standard and criteria on which he judges which one of the six
remedies he has, as I recall.

I guess it might, but we would like to see it a little bit clearer
than it appears to us and to those in our group who reviewed the
bill. We still feel there is not a clear enough distinction between
the honest error and the outright misrepresentation, and we would
like to see a clearer distinction before the Administrator has this
power—I guess we are not as optimistic in the judgment of the
Administrator of GSA. We would like to see it a little clearer in
the language of the bill.

Mr. Warker. If you don't leave it as a judgment call for the
Administrator, who is kind of the contract officer or the ultimate
contract officer on all of this, it seems to me what you begin to do
is write so narrowly that you then have a whole series of regula-
tions which are precisely what you say the small businessmen
don’t understand. The more narrowly we draft the bill, the less
?iiscretion we put in, the more regulations that are going to flow
rom it.

It seems to me that is what you are saying is the ultimate
problem.

Mr. TimBERs. Possibly. I think that the bureaucrats will develop
sufficient regulations whether they are narrow or broad, so in
terms of scope, I doubt we will see much difference, but we would
just feel a little better about it if it was just a little clearer in
terms that you are really aiming at those who are giving the
Government misleading information and knowingly so, as opposed
to those who might provide misinformation because they didn’t
truly understand what the Government was asking for, and often-
times what they ask for is not very clear.

Mr. WALKER. But, as I understand the language which is in the
bill right now, it does give the Administrator the chance to take
into account the nature of the violation, the circumstances, the
extent, I mean; in other words, he would have a number of differ-
ent areas in which to exercise exactly that kind of discretion to
make certain, if this was a first instance, a small firm that never
dealt with the Government before or dealt with the Government
some time and had an exemplary record, he could take those
things into account.

To try to draft into this bill something that would say you take
into account the nature of the offense—and these are all the things
that would be included in the nature of the offense—would just
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leave us with either a whole series of loopholes or regulations so
tight no one would want to try to comply with them.

I am just asking whether or not that isn’'t even a greater prob-
lem than discretionary kind of language that we have attempted to
include in the bill.

Mr. TimBErs. It could be. Of course, again, you get into the
draftsmanship of the bill. And there are a couple ways to look at it
in the bill, and obviously the legislative history and summary, and
so forth, that would accompany the bill when it is introduced, can
have a lot to do with the types of regulations and how the bill is
finally actually administered.

Mr. WALKER. I think the report language should be clear on that
point.

Let me try to cover what I have here briefly. You mentioned the
bill should incorporate a provision relating to agency tardiness in
paying bills. What are the agency excuses for late payment?

Mr. TmmBers. You talk about excuses; I don’t think the agencies
generally make much excuse; I think they just pay late, and I
think the experience of the firms that we deal with is it becomes a
bureaucratic nightmare to go back and try to collect from an
agency that, let’s say, took a prompt-payment discount, as an ex-
ample, 60 days after the fact, because there is no penalty on it.
There is no way to go after an agency that does this, or that takes
a net 30 and pays in 90 days. It is to their advantage almost to do
it.

Mr. WaLkER. You mention you thought that the $10,000 figure in
the bill should be raised to $50,000.

I have a bit of a problem with your testimony in that regard,
because, in examining some of the abuses that have taken place,
too often we have seen somebody who is responsible for a whole
series of small contracts, none of which may be over $10,000, but it
has been those people who have caused us some of the greatest
problems in the system.

I am questioning if you raise the level to $50,000 whether or not
we will deal with the problems that have already been revealed
within GSA?

Mr. TimBers. I think it is a question of where the contracts are
coming out of GSA. If you are talking about contracts national in
scope coming out of the central office operation, from what I have
seen, and I have attended all the hearings, I haven’t seen the
alleged fraud coming out of that testimony at the small dollar
limit. There were fairly big dollars they were talking about.

If you are talking about the fraud that came out of the oper-
ations at the self-service stores, the GSA stationery stores, that was
a whole different level, and I think that kind of a fraud and abuse
can be treated administratively within their system as far as con-
trols on who can actually order material and who can account for
it, and the matching process to make sure inventory is actually
accounted for. But I think when you get into a situation like in the
Federal Supply Service, where you probably have 100,000 contracts
a year being put out, if you have that level that low, I think you
are going to just slow up the process.

am not saying $50,000 is a magic number, either. We are
concerned $10,000 does seem a little low, particularly when a lot of




the publicized fraud has not been in the contracting process so
much, as much as the releasing against orders at the very local low
level within GSA.

Mr. WaLkeEr. Mr. Chairman, 1 might suggest at this point that
maybe one of the things we would want to find out is just what
percentage of contracts there are, at, say, the $10,000 level, $20,000,
$30,000 level, so we know how many contracts we would be leaving
in or out, based upon the figure in the bill.

Do you see anything in the legislation we proposed which hits at
the real problems you mentioned that go beyond the multiple
award schedule? In other words, you were talking about the furni-
ture on the Senate side. Do you think we have addressed with this
bill those problems you say exist?

Mr. Tiveers. I think you have. I think whatever system that
involves a further emphasis on penalties for misrepresentation is
certainly needed. I think the fact you require a system of increased
recordkeeping which has obviously been a problem from what I can
determine in all of these investigations, and the fact that there is
an audit threshold, where contracts do stand a greater probability
of being audited, 1 think all of those are needed and appropriate in
the GSA situation.

Mr. WALKER. If the recommendations included in your testimony
were all incorporated in the bill, in the final product of the bill,
would you support passage of 53817

Mr. TiMBERS. Yes, we would support passage.

Mr. WaLkER. Do you feel the legislation would act as a deterrent
to shady business contracts?

Mr. Timeegs. I think it would be.

Mr. WaLker. Do you feel it would be detrimental in any way to
normal conduct of business with the Government?

Mr. Timeers. Not with the type of suggestions we made; no, I
don’t. Not at all.

Mr. WaLker. Thank you.

Mr. Burton. How would you feel if we didn’t adopt them all?

Mr. TimBers. We support the bill. We are making these recom-
mendations not so much that we would go out and lobby against
the bill per se if we didn’t have our recommendations included in
the bill. We think what you are attempting to do makes sense, and
we basically support the bill.

Mr. BurtoN. Thank you very much for your constructive testi-
mony and your comments.

Let me see if I just understand this: If by Government contract
they agree to pay within 90 days from delivery, say, of some
typewriters, they have a history of maybe not paying for 120 days
or 160 days; is that what you are saying?

Mr. TimBers. Two things happen. You might sell something to
the Government, and it might be they are supposed to pay within
30 days, and you don't get paid for 90-120 days, or you sell some-
thing that might have 2-percent discount, prompt-payment dis-
count if the Government paid within 20 days. They may pay within
60 days and take the 2 percent. Both cases are happening.

Mr. BurTton. The only recourse is to try to sue in a court of
claims, or something?
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Mr. TmvBers. It is like the comment you made earlier: even
though the dollars add up, in many cases each individual instance
may only amount to a small $50, $100, $200, so it probably
wouldn’t be worth it to a contractor to take them through that
kind of process to try to collect. They would try to collect through
the normal administrative process and, frankly, after a while
throw up their hands and say the heck with it.

Mr. BurTon. Thank you very much.

Mr. TimBeRrs. Thank you very much.

Mr. BurtoN. The next witness is Mr. Vico Henriques, president,
Computer and Business Equipment Manufacturers Association. We
have your statement, which we will be happy to make part of the
record. You could highlight whatever point you want, and also feel
free to comment on Mr. Erlenborn’s proposal.

STATEMENT OF VICO HENRIQUES, PRESIDENT, COMPUTER
AND BUSINESS EQUIPMENT MANUFACTURERS ASSOCIATION

Mr. HenriQues. Thank you, Mr. Chairman. It is a privilege to
appear before you to discuss the views of the association on the
proposed legislation. CBEMA is a trade association representing
the major manufacturers of computer and business equipment in
the United States. Our membership includes both large and small
manufacturers of such equipment and represents an industry
which in 1979 had gross revenues of over $40 billion and a positive
balance of trade of $4 billion,

We support the objective to reduce fraud and mismanagement in
the conduct of procurements and the administration of contracts by
GSA. We are well aware of the publicity, congressional hearings,
and other events of the past few years associated with both ru.
mored and reported scandals within GSA. We are not aware, how-
ever, of any allegations of abuse by members of our industry.

We feel concerned that the current version of H.R. 5381 repre-
sents an “overkill” which would place an unnecessary and burden-
some system of certification, penalties, and audits upon our indus-
try. The bill, as we read it, takes a system of controls and remedies
designed to protect the Government against fraud and gross mis-
management and extends it to legitimate procurement and con-
tracting practices and procedures under which minor or inadver-
tent administrative errors may occur.

In section 1, “Remedies for Contractor Abuse,” there is a require-
ment for a blanket, unqualified certification as to the completeness
and accuracy of all material information required by GSA procure-
ments and contracts. We question the practicality and the fairness
of such a certification requirement in the conduct of complex pro-
curements of high technology equipment, as provided by our indus-
try. The experience of our member companies is that the informa-
tion required by GSA’s solicitation documents, or that which may
be required during the life of the contract, is often not completely
specified nor explicit. We feel that the certification requirement
?ould be significantly improved through the addition of such quali-
iers as:

To the best of the contractor’s knowledge;

Material information explicitly and completely defined in the
solicitation and/or contract; or




37

The contractor will not willfully withhold information or provide
misleading information.

We have some basic concerns with the philosophy of section 1,
which follows up the certification requirement by providing puni-
tive powers to the Administrator of GSA, these in addition to the
existing civil remedies available to the Justice Department. We
understand that the rationale for such an approach is that the
Justice Department currently cannot process enough of its current
caseload on abuses of concern to GSA.

We are troubled that, if this is the problem, the solution should
be the implementation by statute of a second system of punitive
action, rather than an attempt to make existing laws enforceable.
If the subcommittee still feels that it has no choice but to pursue
the duplicate system of penalty by giving the proposed powers to
the GSA Administrator, then we would urge that the bill be
amended so that the penalties which the Administrator can impose
are clearly related to the seriousness and willfulness of the viola-
tion. H.R. 5381 should clearly reserve the penalty power under
section 1 for cases of fraud and not allow such penalties for inad-
vertent contractor errors in the process of procurement or contract
performance.

Under section 2, entitled “Improved Procurement Practices,” we
believe that the requirement for approval by the Administrator or
agency head of any contract or agreement negotiated, the value of
which may exceed $10,000, is not a practical limitation. While we
are not at this time prepared to offer a specific replacement figure,
I feel that such a figure can be developed based upon the contrac-
tual experience of GSA and other executive branch agencies and
that the figure should be in the area of hundreds of thousands—not
tens of thousands—of dollars. I will concur with the suggestion
made by Mr. Walker that a reasonable study should be made of the
contracting experience of the Federal Government to adopt a level
which is realistic and which will not overburden the procurement
system.

Regarding required audit procedures, we question whether it is
necessary to extend to GSA by statute GAO’s right of access to
contractor records. The experience of our industry has been that
GSA currently has available sufficient audit authority to adminis-
ter its contracts effectively. I have two specific concerns as to the
practical impact of the proposed audit procedures on the procure-
ment of commercial products.

First, since the major portion of the pertinent information of
interest to GSA relates to establishing the commerciality of the
products, it would seem that the requirement for auditing 20 per-
cent of all of GSA negotiated contracts above $10,000 each fiscal
year will place unnecessary burdens upon both GSA and the indus-
try. The burden upon GSA will be the audit staff required to
conduct this number of audits. The burden upon industry will be
the requirement to review and justify—possibly with multiple audit
teams—the information required to establish the commerciality of
the same product or product lines.

Second, since much of the information involved in the establish-
ment of commerciality is of a proprietary nature, I am concerned
about the public document room provisions of paragraph (f(4). I
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feel this paragraph should be modified to limit the audit abstracts,
in the case of commercial products, to summary findings and clear-
ly prohibit the inclusion of detailed, backup contractor proprietary
data. :

Mr. BurtoN. You wouldn’t mind the auditor seeing it, but they
shouldn’t include it in their report.

Mr. HenriQues. They could include it in the report, but not the
audit abstract.

Mr. BurtonN. They would have that information available to
them, but when they make the report, it could be a public docu-
ment.

Mr. HenriQuEs. Certainly.

Finally, Mr. Chairman, let me turn to the subject of the multiple
award schedules, simply to say that we feel that there are many
appropriate procurement techniques which provide the Govern-
ment with economy and efficiency in acquisition of high technology
equipment, and which will allow the flexibility of procurement to
executive agencies which is necessary in order for the Government
to avail itself of the variety and benefits of the products of our
industry.

We readily admit that some product areas should not be included
within the multiple awards schedules, and have discussed these
areas on several occasions with both the Commissioners of ADTS
and FSS within GSA. We feel, in particular, that the multiple
award schedules can be of significant value to small business firms
whose major amount of activity is in Federal procurement areas.

We note, in closing, that there are differences between the Feder-
al Supply System and the Automated Data and Telecommunica-
tions Service multiple awards, but we feel that both are appropri-
ate, and both can be improved through joint government and in-
dustry efforts. We also feel clearly that there is no significant
problem with the multiple award schedules concerned with our
industry. They do not need statutory remedial action to improve
them.

Thank you for the opportunity, Mr. Chairman, to present this
statement. I will be glad to answer any questions you may have
and may offer a couple of comments on Mr. Erlenborn’s proposal.

[The attachment to Mr. Henriques' prepared statement follows:]
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Mr. Henriques. First of all, on the 30-day period, which had two
aspects, one relative to negotiating contracts on sole source basis,
the other on competitively bid contracts, bring up two sets of
problems. Sole sourcing is generally done in the interest of time
and imposing a 30-day limit at the close of any particular period,
including a fiscal year, might defeat the purpose of sole sourcing a
particular procurement.

I can see problems at that point in time for an agency to manage
to stay in operation or manage to keep its facilities in operation
with the 30-day limit. Given that the head of the agency can
forgive the 30-day period, according to Mr. Erlenborn's amend-
ment, this would require that the head of the Cabinet agency or
the head of an independent agency or bureau would have to focus
on the fact that at the particular point in time, the sole source
procurement would have to be made. And we doubt very much that
you would be able to get the Secretary’s attention to concentrate
on things like that on some of these contracts

In the area of competed procurements, the 30-day period after
the best and final offer is a window in which proprietary data
could be leaked that had been submitted in response to the invita-
tion to bid or the request for proposal. We feel seriously that there
is a need on the part of the Government to protect the proprietary
data in response to procurement actions or audit actions or what-
ever. While this information is given cooperatively and willingly by
the industry, we feel there is an obligation on the part of the
Federal Government to protect this data. The 30-day period after
the last, best, and final offer in a procurement might allow too
much time and allow for significant data to leak out and cause
unnecessary counteroffers, protests and the like. In fact, it would
prolong the process.

Mr. BurTtoN. You urge that the bill be limited to knowing, will-
ful, and seriously fraudulent and so forth completely defined limi-
tation, which pretty well defines a criminal act.

Mr. HENRIQUES. Yes, sir.

Mr. BurTtoN. Isn't that a fairly low standard?

Would your company, the companies you represent, tolerate that
as the only action they could take against a supplier who, in effect,
was beating them out of money but did not knowingly, willfully, or
seriously do it, but just did it because they were rather slipshod?

Mr. HeEnNrIQUES. We feel that the remedies for erroneous data
innocently supplied already exist and that no new statutory re-
quirement need be placed upon either the contractor or GSA.

Mr. BurTton. Is that the debarment?

Mr. HenrIQUES. No; the GSA can recover what moneys were
involved certainly. Debarment is certainly one way. The bill as
currently read says it is an exception on the part of the Adminis-
trator to reduce penalties from the ones which are called for in the
bill rather than—I do not think, was it section F(2) or F(4) which
said the Administrator may adjudge an exception in reducing the
penalty applied? It suggests in every case there would be a penalty
applied even for inadvertent errors, clerical errors either during
the contracting process or the performance of the contract.

Mr. BurtoN. What we are trying to do is—it costs the taxpayers
the same amount of money whether somebody does it because they
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are sloppy or somebody does it because they are a thief. We are
giving the Administrator the ability to not put a fine on them.
That is a basic way of doing it.

Mr. HENRIQUES. I guess our intent and our reading of the bill—

Mr. BurtoN. You would get started and go upwards?

Mr. HenriQues. No; our reading of the bill is to direct the
Administrator to assess the penalties.

Mr. BurtoN. Unless he deems it not worthy of assessment? In
other words, he has the option not to do it. We have given what we
think is pretty good flexibility to the Administrator in areas of just
absolute honest mistake not to impose any kind of penalty.

Mr. HENRIQUES. It requires a decision on the part of the Adminis-
trator, rather than having the procurement process in itself make
determinations, having judgments made by contracting officers,
saying here we have a case of suspected fraud as opposed to having
an inadvertent error or a result of an ambiguity in the contract. It
should be clear at the contracting officer’s level rather than at the
Administrator’s level, that they adjudge this a clerical error, and
therefore don’t have to bring all of this other mechanism into play.

Mr. BurTtoN. Mr. Caney.

Mr. Caney. The decision to begin an assessment action would
remain with the contracting officer under the bill. In other words,
there is nothing in the bill that says upon the finding of miscertifi-
cation of a material information an assessment must be brought. It
says the Administrator may assess from one of those six schedules,
the lowest of which is $1,000. The threshold for material informa-
tion is $10,000. So unless you have gotten to $10,000 or 5 percent of
the contract, whichever is less, you are not even eligible for an
assessment and the lowest assessment could be $1,000.

I am hard put to understand an inadvertent mistake or clerical
error that would cause a $10,000 cost to the Government, unless
you hit the zero key a lot and sent the bill off.

Mr. HENRIQUES. I guess, and I will repeat it, our concern is that
as we read the bill there is an automatic requirement on the part
of the Administrator——

Mr. BurtoN. If he determines an assessment, we set the level of
assessments, but it is up to the contracting officer to refer it to him
for that. So it is not an automatic thing. If he determines to make
an assessment, we are setting the level of fine.

Mr. Henriques. But the contracting officer, without going to the
Administrator, may determine whether or not he will declare it
was a miscertification.

Mr. BurToNn. Yes; an honest mistake.

Mr. WALKER. That may be something we will want to clarify in
the report language to make certain that is understood by the
agency.

Mr. HEnriQuEs. We would feel more comfortable with that.

Mr. Burron. Your industry I assume is under current GSA
regulations requiring certification of cost and pricing for contracts
over $100,000?

Mr. HEnriQuUES. That is true.

Mr. BurTtoN. I would assume in your industry that is probably
every contract, more or less; a great deal of them.

Mr. HENrIQUES. Yes.
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Mr. BurTon. So this really is not going to affect your industry
that much, that certification process, except for those that are not
covered? I would assume most computer——

Mr. HenriQuUES. Most of the large procurements are covered by
that, yes. It is not necessarily true, however, on the multiple award
schedules.

Mr. BurtoN. Now, do you think that the GSA would be asking
for any greater information than the GAO would ask for in an
audit? In other words, if you have to prepare the material, whether
it is GSA or GAO, what difference would it make?

Mr. Henriques. Probably none, except we may suggest there
may be multiple audit teams.

Mr. Burton. Like GAO one day and GSA the next?

Mr. HENRrIQUES. Or perhaps GSA coming in two or three times
on the same or different product lines within the same organiza-
tion. If the products meet the test of commerciality, then it would
be unnecessary or perhaps unwarranted to have successive audits
on those product lines within a company’s office.

Mr. BurToN. You maybe audit typewriters one place and comput-
ers the next, different items, just happen to be made by IBM.
Because you audit the computers, that means the typewriter sales
is all right?

Mr. HenriQuEs. No; what I am suggesting, this is particularly
true in the multiple award area, where these are commercial prod-
ucts offered from established catalog prices, that the looking at or
auditing of a number of products within generically the same area
would seem to create excessive administrative burden for the
manufacturer.

Mr. Burton. What would be a definition of generically in the
same area, like several audits on typewriters?

Mr. HENRIQUES. Several audits on typewriters, word processing
equipment, and data terminals.

Mr. Burton. Well, those are three different items.

Mr. HenriQues. They may be according to the catalogs and
schedules that the Government keeps, but they may not be accord-
ing to the schedules of the manufacturer.

Mr. BurtoN. In other words, the manufacturer has them all
lumped together?

Mr. HeNriQuUEs. The same basic product may be called by the
Government different things for the purposes of Government pro-
curement and they may be coming out of the same factory and
same technological design. Essentially, I think that is one of the
concerns.

Mr. BurTON. In other words, the same factory would be putting
out the word processors, typewriters, and terminals?

Mr. HeEnriQUES. That is right.

Mr. BurtoN. What they would be looking for, the commerciality
of products, they would be looking at that to see that the list price
and discount for the Government are valid, not just some phony
figure.

Mr. HenriQuES. That is right.

Mr. BurToN. That is a valid concern, is it not?
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Mr. HenriquEs. I think that is a valid concern, something which
the industry has for some time cooperated with GSA in providing
that data.

Mr. Burton. Mr. Walker?

Mr. WaLker. Thank you, Mr. Chairman.

You mentioned in your testimony the $10,000 figure is unrealis-
tic. I assume you feel that the $50,000 figure mentioned by the
previous witness is also unrealistic?

Mr. HEnNRIQUES. As I said, I am not sure we are prepared to say
what the number is. We think there is sufficient data in the
executive agencies and GSA to establish a level based on the gener-
al range and the pattern of procurements to say what that number
ought to be.

Mr. WALKER. I was somewhat concerned about your testimony on
page 2 in which you got into the qualifiers you wanted to put in
with regard to the willful intent of the contractor involved. You
said that with this language the Justice Department cannot cur-
rently process enough of its caseload to deal with the abuses. That
certainly is a consideration.

However, the other consideration is whether or not a lot of these
things should not be addressed without addressing it in the name
of criminal penalties. What we are attempting to do here is to
make certain that the Government recover losses as a result of
problems that have developed, but that they do not necessarily
pass over into the criminal element.

Now if we put in qualifiers to the extent that you are talking
about, we have once again addressed essentially criminal action.
The language you are suggesting is essentially language of criminal
law. Don’t you think there is a place for attempting to address a
problem between Government and contractor by establishing spe-
cific criminal intent and trying to within the scope of the legisla-
tion?

Mr. HenriQues. We may be working toward the very same thing
here. I think the intent on our part is to suggest that there is a
ground between what is willful or fraudulent representation or
withholding of data or whatever, and to say that it is to the best of
the contractor’s knowledge, at the time that the contract is signed,
the data are complete and full. But if it turns out later there are
things which could have been or should have been included, but
not at the time of the signing within the contractor’s knowledge, he
should not be held in that sense liable or responsible since they
were not within his knowledge at that point in time.

I guess it was the absolutism of the language of the bill which
gave us some concern.

Mr. WaLker. Well, I understand your concern. I was trying to
reflect upon our concerns as well, because I think if we took
language of the type that you are suggesting here, we basically
cross that threshold into making it address specifically what is in
the Justice Department purview at the present time. If there is
willful intent to defraud, that comes under which the Justice De-
partment is currently empowered to do something about. And we
get right back to having to deal with all of these problems in the
criminal sector.
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What we are suggesting I think is that we ought to take some of
them out of the criminal law sector and try to deal with them as
administrative problems. I think you are right, we are probably
both arriving at the same thing. I guess my concern is with the
language you are suggesting.

Mr. HENRIQUES. I would be more than happy to give you a little
bit more than just the three phrases and some of the philosophy
that goes behind that.

Mr. WaLkeR. 1 appreciate that. It is something we are going to
have to make very clear in report language what the attempt of
the legislation is, once again.

We want to make certain that in fact GSA can address the
problem without saying that there was willful intent involved to
defraud the Government and do more than imply, actually state,
that the contractor was therefore guilty of a criminal act.

If the recommendations which you include in your testimony
were substantially incorporated in the bill, would you support the
passage of 53817

Mr. HENRIQUES. Yes. I think we are in agreement with the intent
of the bill and it is a matter of specific language and some of the
content as opposed to the intent.

Mr. WaLker. Do you see it as something that would act as a
deterrent to shady business dealings with the Government?

Mr. HEnriQuEs. I think that would be rather difficult for me to
say because within our own industry I do not know of any that
have occurred. I do not think it would change much the way
business is done in our sector, other than perhaps create some
administrative concerns, as I pointed out.

Mr. Warker. That basically gets to my third question in the
series. Do you feel it would be detrimental in any way to the
normal conduct of business with the Government?

Mr. HenriQues. It has the potential of adding administrative
costs to the contract.

Mr. WALKER. Thank you.

Mr. Burton. But how does it affect your organization? One, I
would think that a majority of the people you represent are doing
more than $100,000 business, that they make a certification. I
think your point is very well taken and we will do our best also to
see that any audits are made so that they are not coming back
every day looking through the same files. I am not quite sure how
we do that but I think that can be done, if not in the bill, certainly
in the report, and that the proprietary information is protected. If
that is so, I do not see how it affects your business.

Mr. HenriQuEs. If we can be assured of those things, I think we
would feel much more comfortable with it.

Mr. BurTon. I get very nervous when I hear “proprietary infor-
mation” only when it comes from the airlines. How does GAO do it
now? They don’t release proprietary information now, do they? Or
do they? There are times when they are going to have to look at it.
I would think the report should be only reactions. Do they in fact
release proprietary information?

Mr. HENRIQUES. They are unable to give us the assurances that
they would not, under pressure from the Congress, release propri-
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proprietary data.

Mr. BurtoN. Do you have any indications when they haven’t?
We could get your proprietary data, we don’t have to have GAO do
it.

Mr. HEngrIQUES. I recognize that. There is no statute under GAO
rules for proprietary protection, although there is a basic under-
standing——

Mr. Burton. Have they ever to your knowledge violated that?

Mr. HenriQuEs. Not to my knowledge. It has only been during
our discussions with their general counsel within the last two or
three months, that he has—we clearly asked the question about
proprietary data and he said they would be unable under statute to
protect the data submitted to them.

Mr. Burton. If we called them in?

Mr. HENRIQUES. Yes.

Mr. BurToN. So that really lies with the Congress?

Mr. HENRIQUES. Yes.

Mr. Burron. We would not rule out our right to have that data,
but as far as a document, when somebody asks for a report or audit
and that is made public, I would think protection of proprietary
data is not an out-of-line request.

Mr. HENRIQUES. It might be useful if the legislative history could
show that for use by GSA under the Freedom of Information Act
such proprietary information that was furnished could be protected
by the agency head. GSA has allowed proprietary information to be
released under the Freedom of Information Act on several occa-
sions in the past few years. We think if that could be strengthened
and the administrator could protect the proprietary data submitted
::io him, this would be of great comfort to those who provide the

ata.

Mr. BurToN. We will look into those few subjects. But basically,
given the proprietary data protection that you have now under the
GAO—all right. GAO audits you; do they audit typewriters, word
processors and the terminals? I would not see the GSA audits being
any more onerous than GAO.

Mr. HenriQues. I think our comment was that in the public
reading room provision of the draft bill we suggested that only the
abstracts——

Mr. Burton. Right. I was thinking now we have eliminated that
and coming to the point where you say there would be multiple
audits of what in effect is the same product. You have it all in one
file but one guy comes in Monday and looks at this, somebody
comes in Tuesday and looks at this, instead of somebody looking at
the whole file at once.

How does the GAO do that with you? Do they look at the whole
file or at the component parts?

Mr. HeENrIQUES. They tend when they look at things to look at
and audit a specific procurement, or a specific range of things. I
think they have looked at the entire range of things. They have
done some reports where they look broadly across product lines.

Mr. Burton. As far as your industry is concerned, your two basic
concerns are the proprietary information and an unending stream
of what in effect could be duplicate or repetitive audits?
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Mr. HEnrIQUES. Yes, sir.

Mr. Burton. Thank you very much.

Our next witness is Mr. William Grote. We have your statement
that, without objection, will be made part of the record.

[See p. 50.]

Mr. BurTon. If you would like to make any brief comments or
Jjust respond to questions, whichever way.

STATEMENT OF WILLIAM GROTE, FEDERAL MARKETING AND
CONSULTING SERVICES

Mr. Grote. I would like to call attention to some of the items
pertaining to H.R. 5381: One, that consideration be given to elimi-
nating the $10,000 threshold for all of the multiple award con-
tracts. Since you don’t know at the beginning of a contract what
the value is going to be, and since the price to the Government is
based only on the data submitted, I think that eliminating the
$10,000 threshold might be a consideration for multiple award
contracts.

Also, I think multiple award contracts require different proce-
dures from negotiated single award contracts. I recommend that
consideration be given to developing separate procedures for the
two types of contracts.

Certifications: I recommend that consideration be given to re-
quiring certifications to be made at the top level of the organiza-
tion—possibly the president, executive vice president, or comptrol-
ler—to increase the probability that the data will be valid.

Service contracts are based on the time of individuals; I recom-
mend that each invoice for that kind of a contract be accompanied
by a certification from the individual that he in fact worked the
hours for which the Government is being billed.

And with regard to the recordkeeping aspect of the bill, I have a
recommendation on how the Government could find out exactly
what they are paying for multiple award contracts. GAO says that
they don’t know at all—which is true.

With regard to Mr. Walker’s thought about getting a breakdown
on the number of contracts at 10,000, 50,000, I do not think you
could find out. But one way that the Government could find out is
to require the payment office issuing a payment for an invoice to
capture at that time all the information needed for GSA to know
how much is being paid to each contractor for the items under
multiple award contracts.

Finally, I can’t resist on multiple awards, I have presented 44
pages of prepared testimony documenting some things that keep
the Government from getting the value that it should; I think the
present policy of GSA to discontinue multiple awards completely
and to buy many items only on the basis of competitive bids should
be discontinued until the issues cited are taken into consideration.

Mr. BurroN. In section 2 of your testimony, you strongly ques-
tion the validity of commercial prices accepted by the GSA. When
you use the word “validity,” do you mean the true and accurate
price on the face of it?

Mr. GrotE. Yes, sir.
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Mr. BurtoN. Then you state that the GSA commonly advises
firms to raise their commercial list prices and then discount them
by a greater percentage in order to get a supply contract?

Mr. GroTE. Yes, sir. :

Mr. BurtoN. How does that work? Why would they do that?

Mr. Grorte. If an offeror feels that it is giving the best value, the
lowest possible price to the Government, but which may not meet
the benchmark discounts, many times I have been told, “Raise
your commercial prices, Mr. Grote.” And in cases where contrac-
tors may not have a commercial price, where they are trying to get
a contract based on wholesale prices, I have been told several times
that you have to manufacture a commercial price; otherwise, we
can’t give you a contract based on a discount from a commercial
price.

So GSA in its contracting procedures really forces potential con-
tractors into doing things which they might not have done other-
wise.

Mr. BurTon. Mr. Walker?

Mr. WaALKER. Let me see if I understand what you are saying.

Is that the reason why in some cases we find commercial dis-
count houses selling products at a rate less than the Government?
Was the realistic commercial price of the product artificially hiked
in order to get a Government contract, but the real selling price at
which the guy could make a profit is somewhat lower, therefore, he
could sell it to a discount house for less?

Mr. GrotE. That could be one of the reasons.

I think in that case it is because the discount house is willing to
buy a definite quantity of standard commercial items shipped to a
single location—one payment, one invoice—whereas the Govern-
ment is buying one at a time all over the country with many
different purchase orders. So it could be any combination of rea-
sons. My prepared testimony include recommendations on how
GSA can obtain lower prices for large, definite quantity procure-
ments of standard, commercial products.

Mr. WaLKER. You are saying in some cases artificially inflated
commercial prices are established in order to establish a discount
price for the Government so that the Government probably is
really buying at a price which is realistically under the commercial
price?

Mr. Grote. That is right—in order to meet the required bench-
mark to get a contract.

I have been told by people within GSA confidentially that they
know that most of the commercial prices are not worth the paper
they are written on and the ink isn't even dry when they serve
them with the offer.

Mr. WaLker. How nice. I think you have made some good points
with regard to this business of trying to establish a figure. You
have probably heard us talking about why there was a figure of
$10,000 put in there in the first place.

I am fascinated by your comment that you are not sure we could
find out that information anyhow. Why don't you think we could
find that out?
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Mr. GroTE. Many contractors don’t even report their sales under
multiple award contracts. Many of them possibly don’t actually
report all of them.

Mr. WALKER. So you are saying that the Government would not
have then any access to that data at all?

Mr. GroTE. They would have access to it, but they would have to
go back to the contractor to perform an audit possibly to find out
how much was sold under a particular multiple award contract.

Mr. WALKER. In other words, you are talking just the multiple
award contracts?

Mr. GroTE. Yes.

Ml’.?WALKER. That would not be true of the other types of con-
tracts?

Mr. GroTE. No, just the multiple award.

Mr. WaLker. I take it from your testimony, and just want to
establish for the record, that you feel that the $10,000 figure is
unrealistically low in the bill.

Mr. Grote. Only for multiple award contracts. I think for all
others where there is a single award, it possibly could be higher. I
have no thought on that.

Mr. WALKER. Do you agree there should be something in the bill
to address a penalty for late payment?

Mr. GrotE. Yes. I wholeheartedly support Mr. Timbers' recom-
mendation on that.

Mr. WaLkER. Do you find that the agencies are delinquent in this
area?

Mr. Grote. For almost every invoice. I think it is widespread,
yes.

Mr. WaLker. What is the reason that they are giving for late
payment?

Mr. Grote. They don’t give reasons. I do not think there is any
one particular person—well, you wouldn’t know which person to
ask. The reason is there are so many people involved in the
process.

Mr. WaLker. What effect do you think that putting some sort of
penalty for late payment would have?

Mr. Burton. Kill the bill.

Mr. GroTe. It could possibly accelerate, but it probably would
result in the Government paying more for a particular order.
There would be nothing wrong with that. I think the contractor
should be entitled to interest if payment is not made within 30
days.

Mr. WarLker. You think what would happen is the Government
would continue to pay late, they would just pay the penalty then?

Mr. GroTE. Probably.

Mr. WALKER. A lot of faith in Government out there, Mr. Chair-
man.

Do you think that the bill we have before us is a good initial step
in curbing the abuse potential in Government procurement activi-
ties?

Mr. Grote. I think it is.

Mr. WarLker. Would you go further than what this bill has with
regard to trying to stop the abuses?

Mr. GrotE. Only in the areas recommended in my presentation.
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Mr. WALKER. Thank you, Mr. Chairman.
Mr. BurtoN. Thank you very much, Mr. Grote.
[Mr. Grote’s prepared statement follows:]
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Practices by the

Recommendations

icient,

and Responsive Acquisi Policies, Methods

Respectfully s June 9, 1980 by William Grote, President
of Federal Marketing and ulting Services, b the
Government Activities & Transportation Subcommittee of the
House of Representatives Committee on CGovermment Operations.

I am pleased with this opportunity to comment on several secti
of this bill to reform Government contracting practices by the
General Services Administration and to present recommendations
for correcting knesses in current Federal procurement
practices and for developing acquisition policies, methods, and

criteria that will be more efficient, cost-effecti

responsive to the needs of the Gover nt and using offices and

fairer to the current and potential sources of supply. These
comments and recommendations are based on 17 years of experience
in negotiating contracts with the General Services Administration,
developing and implementi Federal marketing programs for a wide
variety of products, and personal contact with hundreds of Federal

procure f ¢s throughout the United States and overseas

William Grote
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Comments on H. R. 5381

The following comments pertain to Section 1, Remedies for Contractor Abuse;
Section 2, Improved Procurement Practices; Sectionm 3, Required Audit Pro-

cedures; and Areas Not Addressed.

1 believe that negotiated, multiple-award negotiated contracts require legisla
tive and administrative action different from that required for advertised and

negotiated contracts resulting in & single award.

Specifically, Section (k) (page B) establishes $10,000 as the threshold for

property services contracts or agreements requiring the certification

established in Section (e) on page 2. Consideration should be given to

eliminating any threshold for multiple-award contracts, inasmuch as contract
prices are directly related to commercial retail and/or wholesale pricing and

policies.

Either through legislation or administrative action, I believe there should
be a requirement that the certifications specified in Section (e) be made at
the highest level within the contractor's organization (president, executive
vice president, comptroller) in order to stress the seriousness of certific
tions and to help achieve the highest degree of compliance. If certification
is permitted by lower level officers, additional verification should be
required from top-level officers. GSA might consider an advertising campaig
explaining new stringent verification requirements for obtaining Government

contracts and should wide icize penalties for abuses.

There has been much publicity about fraud in consulting services contracts.
Abuses would be curtailed by requiring contractors to imc » with invoices
for the time Jf specific individuals certifications from each of ti
individuals that work was performed only on the contraect and on no other

assignment duri the hours invoiced.
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Section I: Analysis of Comptroller General's May 2, 1979 Report to the

Congress on "Ineffective Mana nt of ‘s Multiple-Awarc

Schedule Prozram--A Costly, Serious, and Lor tanding Prob

This réport contains many valid criticisms of and recommendations for improv-
ing Federal procurement policies. It provides a number of examples of

problems resulting from what Admiral Freeman described as stupidity, mismanage-
ment, and poor management in his May 1 testimony before the Senate Committee

on Appropriation’s Subcommittee on Treasury, Postal Service, and General
Covernment. However, several of the criticisms are not valid and some recom-
mendations for correcting weaknesses will create even greater problems. A
number of real problems were overlooked and therefore not addressed at all,

Comments on key aspects of the report follow:

Lack of Adequate Input from Present, Former, and Potential Suppliers

A major reason the GAD report and recommendations miss the mark on how to

obtain more efficient, cost-effective, and responsive acquisition policies,
methods, and criteria is the lack of adequate input from former, present, and
potential sources of supply for the kinds of products and services required

by Federal Agencies to achieve assigned missions. While contact was made with

a large number of Federal procurement offices within GSA and other Agencies

in Washington and several Regional cities and with 12 State procurement agencies,
there was very little contact with suppliers. Discussions with suppliers appear

to have been perfunctory.

I bel » it is impossible for GSA to improve Federal procurement pract

or: for C make valid recommendations without meaningful input fro

who have been through the ncgotiating and selling experiences, who know

the bodies aré buried, an can identify the weaknesses of present

as well as rec rnd 8 to eliminate abuses and provide fair and lowe
prices [or using Agencies. Consideration should also be given to ho
organizations obtain what they consider to be fair prices for large quantity

purchases of the kinds of items purchased by Federal Agencies.
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It was encourating to learn from Federal Supply Service Commissioner Morris
in his May 1 testimony before the Senate Subcommittee that GSA recogniz

the need to work in much closer communication with associations, a recomn

tion I had made earlier this year in a meeting with a member of the Office of

Acquisition Policy staff. Associations provide a vital source of information
and insight on how the Government can take advantage of the benefits of
technological improvements, a competitive marketplace, use of commercial

of distribution and service, and procurement practices employed by large
commercial users. ver, the importance of benefiting from the experience
of those who have lived through the agonies of dealing with GSA cannot be

overemphasized,

2. Unwarranted Criticism of the Number of Contractors for Similar Iter
the Need for Caution in Purchases Based on Commercial Item Descrip

The report expresses undue concern for the large number of contractors for
similar items. Why shouldn't Government off s with their diversicy
requirements and locations have available to them the same variety of
available to commercial users, provided that purchases can be made at
prices and in accordance with intelligent regulations uniformly enf
(Recommendations for developing a system for obtaining fair. prices

in Section I1I of this presentation.)

There are many Federal programs aimed at hel

businesses, become sources of supply for Pedex

The Commerce Department has active programs to
weral and in pa ular, on how to sell to th
The Small B ministration provic
busi
A number of Federal procurements are required
businesses.
The recent White House Conference on Small Business received a pledge f

the President that he will help solve the problems of small businesses.




and individ s learn how

nls for procurements

GSA is belat ¥ . 8 to implement the PL 95-

ment for small business subcontracting in large contracts.

In conjunction with Commerc GS5A, and SBA, Congressmen sponsor

seminars throughout the country each year to help constit

penetrate the F

s, share
licies and
ration

difficult for firms

which
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Morris expressed concern over the fact that 20 firms have Federal Supply
Schedule contracts which provide Agencies a choice of 208 calculators from

less than 550 to 51200. Aurora Calculator Company in fact offers a $24.47

10-digit, AC/DC desk-top, display, memory model with more features than

available on calculators which cost Agencies many hundreds of dollars a few

years ago.

There are no two or three companies which can meet the needs of all Federal
offices in widespread, concentrated, sparse, and remote locations for most
similar products now available on multiple-award schedules, especially where
local service is required. Federal Agencies should not be deprived of the
benefits now competitively available in current commercial channels of distri-
bution and service through companies' Branch Office or Dealer operations. Why
should GSA be required to select only two or three firms for the privilege of
supplying Federal Agencies and deprive all other firms willing to provide fair

prices for similar items of the opportunity to sell to their Govermment?

Commissioner Morris stated that the FSS Acquisition Planning Team has
developed Commercial Item Descriptions for electronic calculators that would
restrict Agencies to a choice of only six models falling into three
categories. FSS plans to obtain competitive bids for 35,000 calculators with
features included in one or more of the six Commercial Item Descriptions.
Following is a discussion of the imprudence and some of the dangers of this

method of acquisition :

. HNo one in GSA has the wisdom of Solomen

GSA's track record experience with buying on the basis of prescribed specifi-
cations, whether called Federal Specifications or Commercial Item Descriptions,
has been a dismal failure. Millions of dollars spent for shoddy, unusable
furniture provide just one example. GSA does not, should not, and could

never have a staff wise enough to dictate specifications for most of the products

now available under multiple-award schedules.. In addition to not having the
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wisdom of Solomon needed to write and keep current meaningful CIDs, GSA lacks
the strength of Sampson in terme of staff required to reduce multiple-award

schedules to the level proposed by Commissioner Morris and the Senate bill.

Except for products less likely to be improved through technological advances,
where service or maintainability is not a factor, and where use of low-cost
workmanship and raw materials will have a minimal impact on the functional
usefulness of the end product, GSA could not expect essential expertise in
developing CIDs from industries whose livelihoods will be threatened by use
of CID's to eliminate them from selling to the Govermnment. GSA can expect an

avalanche of costly protests based on faulty CIDs,

Exhibit Ais aprotest filed with GAO during GSA's initial attempt at sole
4 P

source procurement of manual typewriters based on any early CID. The protest

was based on a faulty description which included one proprietary feature that

made the protesting manufacturer the only responsive bidder. GAO upheld the
protest and required GSA to readvertise on the basis of revised specifications.
During the several yesrs required to resplve the initial protest and result-
ing protests by other bidders, Agencies were required to buy manual tyepwriters

on the open market at higher prices.

+ Ageneies will be required by GSA to buy more expensive models with excessive
features

To insure that six calculator models will encompass features mow available on
178 models will -require many Federal offices to use costlier calculators with
more features than actually required. Offices which can use $24.47 calculators
with one memory may have to buy $49 calculators with two memories and a

whistle.

- Federal Agencies will be denied products with exclusive, superior feoatures

To comply with the S5 restriction against including in the CID featurcs

which may be available from limited sources, GSA will be required to write
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CIDs which make available products s

from firms offering exclusive new features.

from competitive bids bas

GSA might today still be restric

calculators without features on electronic

The Government will be buy

ed on Commercial Item Descriptions

ng "Federal"
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exactly what the state of the art in typewriters will be seven years hence,

what the inflation rate will be, and certainly not the value then of type-

writers bought today. Can we afford the dangers of such naivete in writing

specifications for tests of other products to predict their life cycle value?

Life Cycle Tests have less value when local service and maintainability
are factors

While the current typewriter test may have some value for the 350 known
requirements for Social Security and Air Force, it may be of little or no
value for requirements of other Agencies in other locations. The plan to
conduct competitive typewriter procurements on a zonal basis--in which
Commissioner Morris stated that availability of full maintenance service for
the brand selected will be a key consideration--does not provide a satis-
factory solution, because there is no typewriter manufacturer that provides
satisfactory service in all locations within a given zone. For each manu-
facturer, the quality of service varies from location to location, depending

on the caliber of its local Branch Office or Dealer service department,

Making availability of full maintenance service a key consideration for
brands selected for other competitive typewriter procurements appears to be
in conflict with GSA's current costly practice described in Section VI of
awarding service contracts after expiration of warranty on the basis of low

bid regardless of the capability or track record of the bidder.

Federal offices should be given the prerogative (within intelligent, monitored

guidelines) to select a typewriter with satisfactory local service.

In order to be price competitive, manufacturers will scrimp on compensating
local Dealers and Branch Offices for service.

The Natiomal Office Machine Dealers Association (NOMDA), an organization

comprised largely of small businesses and a participant in the recent White

House Conference on Small Business, has long been opposed to low bid contracts
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GSA is responsible for buying equipment for Congressional field offices.
The equipment is charged to GSA and not to the Congress, which means that
GSA is required to have a justification for other than lowest priced items.
Most GSA Regional Offices which buy for Congressional field offices
acknowledge that they never call attention to the requirement for justifying

higher priced items.

As discussed later in Section IV on Self-Service Stores, GSA's National

Capital Region routinely orders the most expensive supplies from multiple-

award contracts for stocking in self-service stores without taking the

steps requiring justification why lower priced items are not satisfactory.
Commissioner Morris testified that ome contractor enjoys 75% of the U.S.
Government typewriter market., Failure to enforce this Federal regulationm

requiring justifications is the reason.

More money could be saved by publicizing and enforcing this regulatiom

than will be saved as a result of the present life eycle cost test.

6. Incorrect GAD Conclusion that Late Offers Hamper Competition

The GAO report criticizes GSA for accepting late offers for multiple-award
contracts. GSA has now implemented the recommendation for discontinuance

and no longer accepts late offers.

The illogic of GAD's position on late offers is reflected in GSA's response
to a letter presenting reasons that accepting late offers is in the best

interest of the Government and requesting the new policy be cancelled. The
request and the response of G5A's Office of Acquisition Policy are included

as Exhibits D and E.

There is no question that late offers should not be accepted for negotiated

single-award contracts. However, the GCovernment and using offices would




to the policy
ontracts for a
tion will b easa prices

or cholce

cited by GA - ) s is that accept late
sure the benchma discount selected is the most reasonable.
is fallacious. If there are signif s from year
ark discounts, either the benchmark accepted the previous
or there is something invalid about any new commercial price
presented to justify a significant change in discounts offered.
reial pric ge from year based on advances in technology,

competition, or market condit

sound in the first place, will not vary as GAD concludes

A few examples demonstrate the faultiness of e reasoning leading to the
rejection of later offers for multiple-award contracta:
If five companies which sell similar items through Branch Offices have
had multiple-award contracts based on a 15% benchmark discount from
il prices, it is unlikely at any would suddenly offer a 20% discount.
If a company wanted to lower Governm ould probably lower
commercial prices as well. Lower Government prices would result from the
15% disco m a lower commercial price.
established the 151 benchmark discount in previous
submitting its offer for a new contract period,
the other four companies know the "benchmark" company was not
going to be on There no reason £o expect them to offer lower

discounts.

It should not be netessary to re-invent the wheel each year in determining

the benchmark. Fair should be fair,
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single award, If there was any indication that this section applied to
multiple-award contracts, GSA probably would never have accepted the first
late offer nor have continued to accept late offers over the past 25 or so

years.

The General Accounting Office has never declared invalid any multiple-award
contracts based on late offers. Because common practice has accepted the
legality and validity of contracts based on late offers, and because of the
inequities and detrimental impact on the business community, I believe that
this major change in GSA's method of procurement should be suspended until
announced in the Federal Register and not implemented without input from

affected parties.

GAD's observation that accepting late offers adds to the enormous volume of

schedule modifications each time a subsequent contract is awarded really has
no bearing on whether or not late offers should be accepted. Schedules

must be amended anyhow whenever "on time" contractors add or delete items from
their contracts. Furthermore, initial schedules are often so late and
amendments published so infrequently that contractors' GSA catalogs serve as
the primary vehicles for notifying Federal offices of new contracts for either

"on time" or "late" contractors.

7. Incorrect Conclusion that Better Prices Not Obtained Because of Inadequate
Time Available for Negotiations

While improved time management and allocation of personnel would expedite
evaluation of offers, all the additional negotiating time in the world would

not lower prices within the present benchmark system.

Lower prices will be achieved only when a system is implemented which elimi-

nates the concept of "negotiations" for multiple-award contracts and is based
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on a system for determining fair Government prices on the basis of reasonable

compensation for selling costs, service, and profit. As discuss

Section I1I, potential contractors should be told what is require

and ver

contract in terms of the relationship between Government pr

commercial retail and wholesale prices. A sound system is needed to elimi-

nate reliance on varying degrees of competence of individ

buyers.

With some exceptions, present so-called "negotiations" are conducted by st:

to

who don't know the products but who know only the numbers games passed
. B

them by predecessors and supervisors, most of whom have never had any experience

with how fair prices are obtained by commercial buyers in the real world.

amounts to unreasonable demands or

Most of what is called negotiatio

ital" role in

tpi to justi that the buyer has played a

a better deel than initially offered. Consc

ntious buyers are soon d

couraged by the system.

Government
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FSS and ADTS have conflicting policies on providing mailing lists to
contractors.

FSS requires contractors to mail Government price lists to Government
offices listed in mailing lists provided at no charge by FSS. On the
other hand, ADTS requires contractors to request and pay for mailing
lists under the Freedom of Information (FOI) Act with the irrelevant

explanation that the schedules are non-mandatory. (Why have them?)

FSS makes contractors' Covernment prices available in Schedule

Information Centers, whereas ADTS requires contractors to cbtain

competitive information under FOI.

Why can't ADTS contractors' Government catalogs be made available in

Schedule Information Centers along with FSS catalogs?

These are just a few examples which demonstrate the need for GSA to develop

consistent and uniformly implemented procurement policies and techniques.

10. Failure to Look at Lowest Net Price

This GAO criticism focuses on the major weakness of the benchmark system and
GSA's present acquisition methods and procedures. GSA's lack of concern for
the lowest net price to the Government is one of the key items discussed in

Section 11, which follows.
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Section 1I: Weaknesse
Reasonabl

This Section provides additional information documenting the weaknesses of the

system in obtaining reasonable and fair multi

present b

contract

1. rcial Prices Accepted by GSA as Bas

The validity of the commercial prices accepted by GSA as the basis for com-

distribution, type of
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industry, and individual com
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While many selling only
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Assuming the accuracy of commercial prices submitted by firms in each category,
there is no logic to requiring different discounts for each marketing category.
Requiring higher discounts from Dealer-orineted firms merely reduces Dealers’

compensation for sales expenses, service, and profit for Government sales

while permitting Branch-oriented companies to reap higher prefits. It places

the manufacturer at a competitive disadvantage by reducing the incentive of
Dealers to compete against contractors whose Branch operations receive greater

compensation.

It is understood that GSA's real reason for reducing Dealer profits in Government
sales was the fear of embarassment if it became known that a Dealer sold at
Government prices in the commercial market. This fear should not penalize all

Dealers.

As discussed later in Section III, a Government pricing system based on fair

compensation regardless of the marketing category is essential.

3. GSA's Consideration of Lowest Net Price - A Welcome Change

GSA's criticism concerning GSA's failure to look at lowest net prices appears
to have been corrected. Commissioner Morris announced in his May 1 Senate
testimony that in cases where multiple awards are continued, suppliers which
do not meet the benchmark will be included in the schedule if they offer

lowest net price.

This is a welcome change. However, what about firms which offer lowest net

price unrelated to discounts?

4. Uneven Enforcement of Benchmark Requirements
q

The Exhibit H Benchmark Guidelines permit awards of contracts not meeting the

benchmark by giving value to "other factors."




years, one typewriter manufacturer um in ) meet the benchmark

has received awards by providi ribbons, extra typing elements, platens, and

other "goodies" which may not be needed by users.

ussed earlier, the GAO report qu ioned why Agencies should be paying

erent prices for identical items based on BPAs.

GSA's program encouraging Agencies to expand use of BPAs, as announced by
Commissioner Morris in the May 1 Senate testimony, is a disappointing step
which will perpetuate a deceptive BPA system responsible for higher Government

prices.

Inequities and uneconomical profurements caused by GSA's BPA policy are
presented in the Exhibit I letter to the Office of Acquisition's Policy.

Use of BPA's is provided for in Federal Procurement Regulations to reduce
amount of paperwork for small (under $5,000), repetitive orders on an open
account basis. Rather than issue purchase orders for each requnirement,
ordering offices issue "calls" for deliveries and are billed monthly for all

"calls."

GSA has distorted the use of BPAs by requiring multiple-award contractors to
accept them. It negotiates contracts with higher discounts for larger
quantities, then requires contractors to accept BPAs requiring single unit

discounts at higher discounts.

As discussed in Exhibit 1, contractors' more favorable quantity prices are in

fact the single-unit prices, except for smaller Agencies without BPAs.

Federal offices which actually have large definite quantity requirements pay
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Section III: Recommendations on How to Obtain Fair Government Prices Within
Improved Multiple-Award System

Information has been presented on why most of the products now availabe on
multiple-award schedules can be provided to Federal Agencies in the future
with the features and quality to meet their requirements only by improving
the multiple-award system, not by replacing it with variations on acquisition

techniques already proven to be failures.

The major issue to be resolved is how to obtain reasonable Government prices

that will be fair to buyer and seller,

The weaknesses of the present system based on discounts from commercial prices

were documented in Section II.

There is no magic answer presented in this Section. However, recommendations
are made on approaches to developing a system for determining prices lower

than those under the present system and stillprovide a fair and acceptable
margin for the seller to cover profit and, depending on the product and method
of distribution, spplicable costs which may include any of the following:
production or acquisition, shipping, installation, training warranty, commission,
warehousing, profit for contractor, and profit for local sales [service

organization, whether Branch Office or Dealer.

There is a precedent for use of this approach for determining Government prices

for Dealers whose only market is the Government. Since many of these firms
have no, or wvirtually no, commercial sales, Government prices obviously are
not based on discounts fr published commercial prices at which products are
sold in large quantities. GSA awards contracts at Government prices based on

a mark-up from Dealer acquisition cost.

I believe that reliable recommendations can be obtained from such organizations

as the National Office Machine Dealers Association (NOMDA), National Office
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Products Association (NOPA), Business and Industrial Furnitures Association
(BIFMA), and others if they are convinced that GSA wants to develop a method
for obtaining fair prices rather than unreasonable prices that will make the
Government an undesirable customer which deserves poor quality merchandise and
unsatisfactory service. Organizations provide vital sources of and vehicles

for obtaining information on fair pricing for large-volume customers.

For contractors which sell through Dealers, wholesale prices which are now
used as the basis for compensating Dealers for GSA contract sales already

provide the foundation from which a fair mark-up can be developed.

For contractors which sell through Branch Offices, there is a "transfer cost"
factor which is used as the basis for determining the profit or loss of the
local office's operation. The "transfer cost” factor, which is now available
under GAO audit, would become available to GSA under the proposed legislation
and could be used to develop the Government price from a fair mark-up. Firms
unwilling to provide this information as the mandatory price for access to the

Government market should not be given a contract.

Large commercial users of the kinds of products bought by the Government,

particularly those with numerous field offices, provide another vital

source on how to develop fair prices. Many enter into National Account Agreements
with several firms which offer similar products and let their field offices

select.

As emphasized at the beginning, input should be obtained from present, former,
and prospective confractors to determine their recommendations for how GSA can

obtain fair prices.

Except for untypically large requirements, the improved multiple-awvard system
should include reduced prices at graduated quantity levels for definite

quantity purchases. As recomme »d in the Exhibit I letter to Acquisition Policy,
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stocked were

it N is my December 3, 1979 letter to the NCR Regional Admini

ps the discussions with NCR self-service staff who expressed the position

that:

They disagree with the national polic

expressed in
Requiring justifications for higher priced items bought from multiple-award

schedules would be unworkable,

They are not qualified to determine what is the lowest priced item on a

multiple-award schedule.

As stated in Exhibit N, if GSA personnel are not qualified to implement GSA
regulations requiring justifications, how can GSA (or GAD) expect other Agencies

to comply?

After receipt of NCR's response (Exhibit 0), a meeting was held in January

with the NCR Administrator and Assistant Administrator for Federal Supply.

I explained that tests of the supplies by a n er of Agencies had produced
-y PF Y P

results as good as obtained with the copier manufacturer's supplies and that
4 P PP

Hilord's prices will be lower than all others on schedule when a contract is

- 34 -
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awarded, In response to the question as to what might prevent NCR from buying
Hilord toner and dispersant for self-service stores after contract award, I

was informed that Hilord would be bought for any Agency which justifies it.

Whereas Federal Procurement Regulations require justification for other than
lowest priced multiple-award item, NCR buys the most expensive and requires

justification for lowest priced)

Federal Supply Services' January 10, 1980 revised self-service stores stockage

policy eliminates the requirement for Regions to justify higher priced items

because "the Belf-Service Store Committee has concluded that determination of

the lowest priced brand/vendor for storage of an item is extremely difficult

and generally impractical." The revised policy is in Exhibit T.

Exhibit P includes FPMR 101-26.408-4(c) which exempts GSA from the need to
justify the most expensive items bought for self-service stores. If Agencies
were to buy more than $500 of high-priced items from a multiple-award schedule,
they would have to justify. By asking GSA to buy, they can requisitionm $499
at a time from the store and bypass the FPR.

Hilord was finally awarded a GSA contract two weeks ago. Prices are lowest

on schedule, Tests at State, Commerce, Agriculture, Health and Human Services,
Office of Personnel Management, Defense Supply Service, and Labor have proved
Hilord supplies to be as acceptable in terms of quality of printwork and number
of copies as those obtained with copier manufacturer supplies. Documentation

has been obtained to support test results.

Some Agencies are told by their self-service store that they can't ask for a
product which has no BPA, NCR says they won't ask Headquarters for a BPA
without a.specific request. Some store managers won't ask for another brand

becauvse they already stock two and don't have room for another.
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The disadvantages and dangers of awarding contracts to third parties include:

A greedy Dealer with sales coverage in only one area may be willing to
sell at a lower margin in order to be able to monopolize that area and

freeze out all other Dealers and manufacturer’s own sales organization.

« That same Dealer may be willing to settle for mail order business from
other parts of the country, from which he would have received no business
under the manufacturer's contract permitting local Dealer participation

or direct sales by company sales offices.

+ The manufacturer cannot compete effectively with other manufacturers
which have their own GSA contracts and nationwide sales and service

coverage.

. Third parties which hold contracts for competitive products without
approval of one or more of the manufacturers can emphasize the sales of

one product and deemphasize others.

The practice discriminates against hundreds of small businesses which may

be included in a manufacturer's Dealer network.

The disadvantages and dangers of awarding contracts for competitive products

to a single contractor include:

§ The comtractor can “orchestrate"” the Federal marketplace by encour
Agencies to buy more profitable brands instead of superior, more

economical brands

For contracts awarded without manufacturer approval, the contractor can

freeze out that manufacturer,
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When more than one brand is listed under a single contract number, there

is no way to monitor the increase or decline of specific brands.

It is questionable as to whether the lowest Government prices can be

obtained from a single source authorized by competitors to negotiate a

GSA contract.

How can the benchmark system be effectively implemented when offers are

received from the same party for competitive products?
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acceptable service
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Exhibit § is a self-serving questionnaire on what the offeror

Agencies on the open market? Who knows? Who cares? Why ask?

There are many other ways the £ c be revised to make it

offerors to provide essential a ertinent i mation.
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Section VIII:

itages

imony will be considered
questioning the wisdom implementation of the

GAD tecon tio r scuttling rather d improving the
multiple-award m. I believe of the

Government Subcommittee to request GSA to suspend its

program for dis-

mantling programs until the issues addressed in this

framework of Government

lic, has produced
technological in the world. Private firms
use the kinds of produc
variety of products & to meet requirements.

The. technology and the result of

is hoped that this Subcommittee will consider the issue as to when the
be entitled to lower prices than large commercial users of

taxpayer, I

actices to assure that the

USers.

However, it is hoped that the Subcommittee shares the view that there is a

point of diminishing return in wer than low prices on products

for which service and maintainability are vital factors and whose usefulness

and longevity are related to the quali raw materials and
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A June 8, 1972 Letter to GSA on Manual Typewriter Protest

zalers #

o
for Manual Typewriter

ciation "Hotline" on Inadequate
Service

Cc

D Late Offers

E GSA's February 28, 1980 Defense of Rejecting Late Offers

F June 21, 1979 Letter Questioning ADTS Policies Inconsistent With
Those of FSS

G ADTA Defense of Inconsistent Policies

H FSS Procurement Letter No. 144 on Benchmark Guidelines for Multiple
Award Contracting

| December 3, 1979 Lett Discussing Inequities and Uneconomical
Procurements Under anket Purchase Arrangements (EPAs)

J GSA's February 12, 1980 Defense of BPAs

K GSA May 28, 1980 Letter Explaining No Central Records Kept of Amount
of Self-Service Stores Purchases der Multiple-Award Contract BPAs,

L List of Self-Service Stores BPAs

M GSA August 3, 1979 Directive Requiring Justifications When Self-
Service Stores Buy Other Than Lowest Priced Items from Multiple-
Award Contracts

December 3, 1979 Letter Questioning National Capital Region (NCR)

Policy of Buying Most Expensive Items From Federal Supply Schedule
Contracts Without Justifications

Q NCR January 11, 1980 Defense of Mot Buying Lowest Priced Items

Unless Justified

P Federal Property Management Regulation 101-26-408 on Justifications




Exhibit
Q

R

Sub t
b
GSA's Procedures for Handling Duplicate Offers

Evaluation of Economic Advantages — Federal Supply Sch

Letter Objecting to Requirement for Year-End Discount

GSA's January 10, 198 1f-Service Stores Policy
to NCR Desire to Elim . to Justify Costlier




I:B ROYAL TYPEWRITER COMPANY 1700 Wiscorsn Avatug, N W., Washingion, T

8 Fridut

June B, 1972

The Honorable Arthur Sampsonas
Acting Administrator

General Services Administration
1&8th and F Streetss N.UW.
Washington., D.C. 20405

Reference: (a) Solicitation No. FPNHO-K-28592-A-5-24-=72
(b) Royal May 24. 1972+ Telegrams to the Comp-
troller General of the United States and to
the General Services Administration
(c) Royal May 31. 1972. Letter to the Comptroller
General of the United States.

Dear lir. Sampson:

Notuithstanding the fact that Royal's protest before award
on reference (a) is on file with references (b) and (c).

we strongly urge if no award is made for this Sclicitation
that you consider the benefits to the Government of multiple
avard contracts for manual typewriters for FY 15972 as

opposed to single source procurement on the basis of low bid.
Uhile we do not intend to withdraw our protest. we wish to
bring to your attention the following:

1. Although there are savings in the initial cost of
typawriters purchased only on the basis of louest prices
GSA has never made a study of the life span and main-
tenance cost of typewriters it has bought on low bid
for other agencies in the past. It is possible that
typewriters bought from 2 single source based on low
bid may actually ‘cost the Government more because of
high maintenance costs and shorter life.

The attachecd copy of a July

ba 1971+ report by
Genieral Accour 0ffice reveal

* als that the ch

brand of typeur £ end 9 years aco
actually cost mo because of higher repair bills and
shorter life.

r« Larry A. Herrmann. Records Management and Services O0fficer

or the General Accounting 0ffice. feels that even though

ata base is limi 1+ their experience reveals that the

ri

-
ter with the est initial cost is not the most economical
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fer the Government overall. Mr. Herrmann indicated that tha
conclusion draun from the study will not lead to procurement
of only the most expensive typewriter on the Federal Supply
Schedule. The General Accounting 0ffice is now buying Royal
electric typewriters. which are neither the least nor the
most expensive typewriter on Schedule.

Although the Gereral Accounting 0ffice has not had wide-
spread recent experience with the use of manual typeuritersa
it is fir. Herrmann's personal opinion. as one who is involved
with the selection of typewriters used by the General Accounting
Office. that the purchase of manual typeuriters by other
Government Agencies from a single source on the basis of

low price is economically questionable.

3. Agencies which have relied heavily on GSA in the
past for the procurement of typewriters on low bid
have abandoned that practice.

Veterans Administration, for which GSA used to buy
thousands of typewriters on the basis of low bida

now permits contracting officers to purchase typeuriters
through Blanket Purchase Arrangsments fronm multiple
avard Federal Supply Schedule Contracts.

The attached bulletin from the ll. S. Postal Services
another former user of low bid typewriters bought
by GSA states:

"The procurement of office machines via
fixed quantity contracts has inherent
drawbacks not associated with the use of
Blanket Purchase Arrangements. The use
of BPAs provides a lercer array from
which to select a machine suitable to the
need and also results in procurement
economy."

The number of higher price typeuriters
is further indication of the fact that
product does not always meet the require
users.

Only time can tell whether typ

for sale at a low price have d

their reliability. maintain ity

Lovest price typewriters that ve be

some Agencies have revealed lower durability. c
creased reliability. more costly maintonancea
shorters longevity factors associated .
in products built to sell at the lowest price. If
these same typeuriters had been the single source of




99

supply fer oll Agenclosa

efficicney vould hava b
all ccst to tha Governa

the only rosponsiva
biddar Fcr t"“ Solic iuuuicq1 iegectfuelly ercas that
Eafcra thouconds core nenual typouritors uchich cay eost tho
Govarncont cora in tho long run arc introduccd inco o
suzply systots you once enoin pernit Agoneios to pure
ual tyvc’*’tP"" freo cultipleo o
cunco vith tho Focdoral Pecporty fhicnoser
thoreby eactora to Ln. €ovcrRoent tho ad
”focu‘uo utilizatlicn of industey prc
tion faciiitlos and of providing ualcc
eccaparablo itoos.

Raspoetfullys

riill e Grotas

Uirgetor ef Focaoral foriiating

L&inzg

ccE  fononsl Aeesvntinn 0708

Cezn tr2llce Gzncrol of tho United Stotes
Ps G D

Le Ae |"‘f‘

Re S .L..."

Gar~pro ~)_Sapvieos £
—e d




EKArd,'/ {5)

two-stop contrect is made be
the manufecturer and the gover

@S&{\n CC“EFGC? Eenl.nnd the dealer ia not & party la
. @ contract. contrect en
fo Remington T

Soner for pro-
vicsd Admin-

‘typewriters with
111021 in

;r -

§
1 €
£
{
£
i
:
s
P
F
r
=

A f the coat of provid-
1’:l.§“"t::n£ “L‘:rll; Ing warranty ecrvice is on pare 5.
20 b







102

FMCS

FEDERAL MARKETING AND
CONSULTING SEAVICES

m Crote, Prevident

Fr. Gerald Mekride
Aesistant Admi
General Ser
oom 6002,

Washington, D.

Dear Mr. ¥

As stated

g 140,
I an to anlei ant i ‘
aleo plan to includle
the Comptroller *Irn
factive Man W,
ban Tot £
,_- - wd Ve

with

coneents

t¥ that acceptine late offers with hirher dis-
prices from "on-time® contracto throurh amendm

iditional benefit of ishing a
next contract vear.

rore favorable

4 Manor Place, N, Washington, [.C. 20007 « Cabike
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Mr. Gerald McEride Page Two

The schedule on page 21 of the GAO report provides the best reason for ac-
cepting late offers-- increased competition and a greater choice for Feder-
al Agencies,

Of the total of 1,033 offers received for the schedules listed, only 474
were received on time, while 559 were received late, If late offers had
not been accepted, procurements by Federal Azencies would have been re-
stricted to less than half of the firms which uvltimately received contracts.
More than half of the firms would have been denied the opportunity to com-
pete for Govermment business.

It is obvious that rejecting late offers would have impeded competition and
stifled the opportunity for the Government to take advantage of irprove- <
ments in the state of the art which new companiew may have developed since
the beginning of a contract yvear for a specific Federal Supply Schedule.

In addition, failure of GSA to accept late offers would create just one more
of the already almost insurmountable obstacles which discourage reputable
firms from wanting to do business with the Government.

The GAO report's criticism that accepting late bids "adds to the enormous
volume of schedule modifications each time a subsequent contract is awarded"
has virtually no merit. The cost of schedule amendments is a small price to
pay to promote competition in the economv, especially in view of the enormous
amounts spent by the Covernment to help firms through programs sponsored by
the Small Business Administration, the Commerce Department, GSA Susiness
Service Centers counseling programs, and vdrious catepories of Set-asides.

The final criticism byv GAOQ that GS5A's acceptance of late offers "places the
vendors who submit late bids at a competitive advantare because they are given
an opportunity to learn what their cormpetitors are offering prior to submitting
a bid" is also an invalid criticism. The Freedom of Information Act enables
potential offerors which choose to wait for the next contract vear to subrit

an offer to determine the benchmarks established for the previous year. Any
sipnificant deviation from vear to vear of a benchmark for a specific sched-
ule would correctly indict the validity of the entire benchmark concept.

Specifically concerning the last point, one of Federal Marketing and Consult-
int Service's clients which submitted a late offer was recently awarded a
contract on the basis of having complied with the 207 benchmark discount
established for that Schedules specific Item Number in previous vears., How-
ever, shortly after contract award, our client increased its discount to 304,
without any GSA requirement to do so., GSA's rejection of late offers would
deny the economies which a competitive marketplace can provide for the same
products available in the commercial market,

1 told Mr. Roberts in our telephone discussion about his rejection of the
Hughes offer that I would request a ruling from your office, because of the
reasons stated in this letter and mv letter to him, and because of the lack
of a national GSA policv on the acceptance of late offers for multiple-award
solicitations at the time the solicitation was issued,
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¥r, Gerald MeEride

Cffice of Coniracts Procurerent Operating Policy Fo. U was issved Cetober 26,
1976 oa the subjsct of "Firm cut-off dates - Federal Supply Schedules®. The
notice stated that all new solicitations for multiple award Federal Supply
Schedules issved after that date must include a clause stating that late of-
fers would not be accepted, The notice further stated that solicitations al-
ready issued where offers ware not yet due or where no contracts had been
awxarded for opened offers could be amended to estatlish firm cut-off dates.

A contract for the FSC 19 solicitation (to which the enclosed Hughes offer
responds) was awarded to Johnson Outboards on October 24, 1979, two days beg
fore the new policy statement was issued. Notwithstanding the fact that
arendment no. 1 to the sclicitation stated that "offers must be received by
this office no later than 10/16/79", rejection of the Eughes offer would be
discriminatory and unfair to this new small business in view of the lack of
a national GSA policy on late offers at the time the solicitation was issued
and opened., Central Office continues to accept late offers.for solicitations
issued and opened prior to the October 26 directive. It is requested, there-
“fore that wvour office authorize Region 10 to negotiate the Hughes offer.

¥ore important than the ultimate decision for this specific offer, however,
is the recommendation that the new policy on not accepting late offers be
reconsidered for the reasons stated in this letter. I understand from Mr.
Failey that intention to change the policy had been announced in the Federal
Register. I would appreciate the opportunity to review the file on publie
response to this announcement to determine if there are any factors other
than those cited in the GAD report to support the new policy. There appears
to be greater evidence tbat accepting late offers is more advantageous to the
Government, taxpayers, and the business commnity in terms of lower prices,
increased competition, and decreased restrictions on firms which want to do
business with the Government.

Very truly yours,

Pttt fr%

William Grote

Wo/ef

ce: Mr. E. G. Hailey, Acting Director, Office of Contracts, FSS
Mr. LeRoy Roberts, Jr., Assistant Regional (10) Administrator, FSS
Mr..J. Peter Bughes, President, J. P. Eughes International, Ine.
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N General Office of
Services Acquisition
Administration  Policy Washington, DC 20405

:Em’.-b’,'r’ =

2 8 FEB 1980

Mr. William Grote

President, Federal Marketing and
Consulting Services

3714 Manor Place, NW

Washington, DC 20007

Dear Mr, Grote:

This is in response to your letter of December 11, 1979, wherein you expressed
an objection to Region 10's rejection of the J. P. Hughes International, Inc.,
offer on solicitation 10PN-HRS5-6564 for Small Craft and Marine Equipment because
it was received after the scheduled opening.

A draft of the GAD audit report referenced in your letter was received by this
office on March 28, 1979. Subsequently, on April 19, 1979, we issued direction
to the Federal Supply Service to strictly adhere to the requirements of the
Federal Procurement Regulations (FPRs) with respect to acceptance of late
proposals. The actions taken by Region 10 were in consonance with this direction.

The need to maintain a procurement system characterized by discipline and integrity
requires that we adhere to the position taken by Region 10. We will, therefore,
not overrule their decision in this matter.

As to the other points made in your letter, we expect Government purchasing
personnel to make maximum use of available competition to achieve the lowest
practicable price for the goods and services we buy. However, the unrestrained
acceptance of late offers implicit in your letter would result in auctioning
which 1s not an acceptable procurement technique.

It is our opinion, based on many years of experience, that the Government obtains
the maximum benefits of competitive marketing forces by strictly adhering to the
late offer procedures set forth in the FPRs. These procedures not only assure

that each offeror is treated fairly, but that our administrative burden is reduced
to a minimum. Also, experience shows that when we enforce the late offer procedure
consistently, offerors generally meet the deadlines.

We thank you for your interest in our contracting program and if I can be of further
help, please let me know.

Sincerely,

PN S e T

GERALD MCBRIDE
Assistant Administrator
for Acquisition Policy
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William Grote, President June 21, 1979

The Honorable Frank J, Carr, Comnissioner
Automated Data and Telecommunications Service
fieneral Services Administration

Qoom 3240 55 Puilding

Washingten, D. C. 20405

Dear Vr, Carr:

Federal Marketing and Consulting Services is reprcsenting

The Swingline Company in negotiations with the General Services
Administration for a contract for Swingline decollators and
turster currently classified bty the GS5A as "Office hines"

but to be reclassified as "General Purpose Automatic Data Pro-
cessing Accessorial and Support Equipment" effective July 1, 1979,

This letter is addressed to your office because of the possibility
that a protest will be filed with the Comptroller Generil :
request will be made that the office of the Administr

conflieting polcies of the Automated Data and Telecommunic

Service and the Federal Supply Service.

As shown in the attached Federal Supply Schedule Ca
1list, Swingline holds a current contract which ex
for two models of decollators awarded April 26, 1
was amended to include the Swingline burster effee

The General Services Administration had accepted the terrs
ditions of Swingline's offer for decollator for a

for the period of July 1, 1979 through June 30, 19R0,

the attached copy of Swingline's My L
for decollators at the request of the Federal Supply Serv
the ftems had been transferred to ADTS.

Swingline's offer for a GS5A contract for its decollat

was resubmitted to the GSA (ADTS) on May 29, 197

ded Maintenance rates because Mr, Lynham had in

GSA would deny Swingline a contract for the pur

and bursters without a contract for either Repa

tenance rates. As indiocated in amendments to the Ma

quested during negotiations, Swingline has reluctantly submitted

"

714 Manar Place, N W, Washington, D.C 20007 » Cable Code: FMCS WASHDC « Telephone 202-TED-ERAL [202-133-1715)
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an offer for Pepair Service in spite of object!
reasons stated in the amendments to the offer.

The new NSA requirement for either Repair Service or Faintenance
rates to qualify for a contract for the purchave of decollators
ard bursters provides the first reason that a requ r lw
made for review by the office of the Administrator. The GS5A

has been awarding contracts to manufacturers of deccllators and
bursters for years without the requirement for a Hepalr Service
or Maintenance contract rates, Contractors' catalogs for cur-
rent contracts state that these services are available at rep-
lar commercial rates,

Either the Federal Supply Survice is wrong in ha warded and
contin g to award procuremont contracts for paper-handling
equipme without Repair Service or Maintenance contracts, or
the Automated Data and Telecommnications Service is in error
in insisti on package deals and in being unwillin;: to let
Federal Agencies reimburse firms for providing repair service
at the same rates charged cummercial customers.

We are considering a request that the Administrator develop a
iform policy for paper-handling equipment applicable to both
PSSz ADTS,

Swingline's current contract with the GSA for the pur
lators and burster is based on a discount of 15% from

tail Prices. The current GSA contract has a Maximum Order
of 375,000, s discount and MOL had been accepted Ly

a new contract effective July 1, 1979 before the iters were
ferred to ADTS,

ch gqualified for the current GSA co
more significantly, will qualif
1979 for related

ric letter opener:

be denied
e reluctantly a
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suiiile cen t}cu': an estimatod 79" of the clects
rerehaced by ederse) Apencies are from IZVIS 54 cu

zonsidering requestir: the Adninistrator L
joliey concerning guantity discounts apulicable to
3 amel FS5.

« Douglas A. Crone, Uirector uf Llc 250 I'rsoure-
Office of Automatud Manaperent Services, after
the -b.! recent newot:ations on June 20, currert indicativns are
cithor that Swingline will not be awarded a contract for Jdecollaters
and burster or a recommendation will bte made trat a contract be
awarded with a Maximum Order Limitation of one munt ir

discounts offered were considered to be unaccept
Swin 1ine's Dealer discounts. (We do not believe
sideration was piven to the $1A-}30 value of the
tor offered to ‘lLe Soverrment but not to Dealers.)

The pretilem appears to be based on quantity discounts reccived by
wred with discounts uffered to the Covernmenl. Swing
tlers participating in Swingline's GSA cout are required
to provide service and therefore purchase in qwnlilles fwalifying
for tne raximum Dealer discount, The difference between Jealer amd
fSA dizcounts are those which have been scceptabile to the 3Si for
contractors which market through OfficerMachine Dealers. The spread
has been accepted by those in the GSA familiar with operating expenscs
Office Mac 'dme Dealers, some of which are outlineddn Swiriline's
Jure 7 amendmant. (The smaller Dealer quantity discounts are made
availashle to Swingline Office Meoducts Dé_nlem whick do not have
active rarketing programs for the sale of Swingline busin machines
and, therefore, do not incur the business expenses of o @ Machines
D!-‘nl\.rb actively marketing Swingline business machires, In jeneral,
Office Products Dealers buy in smaller guantities at lower discounts t
specific orders from their customers for Swingline husiness machine

ADTS's demand for higher discounts would simply dip into
of Swinpline Dealers by decreasing the difference batwe ;
Dealer liscounts. How 1ittle profit will ADTS permit these small
businesses to earn in order for Swingline to qualify ror an award

~rachine 0L contract at discounts offered would iuquire an A
i

A one
requirins two decollators to prepare two orders-- one cit
contract and the other cpen rarket.

thoe
the

st will be filed with the Compt
r‘f"]ur::.ll.‘d by the office of t
r offer is rejected or an award is made ©

smuch as Swingline's current offer in
discounts than those which qualified for the current
5,700 ¥OL,

a &

A final ccmment concerning the requirement by ADTS for coverume in Lhe
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48 contipuous states is not related to the current negotiations for
a Swingline contract.

It is respectfully suggested that ADTS reevaluate its requirement for
national coverage, because it is possible that this restriction is
denying Federal Agencies in some sections of the country the oppor-
tunity to obtain under a GSA contract sophisticated and unique tech-
nology for automated data and telecommnications equipment which may
be available from a new and innovative small business not yet ready
or capable of providing national coverage.

This ADTS requirement for national coverage conflicts with programs
of other Federal Agencies and other GSA components.

The Small Business Administration supports aggressive programs to
subsidize and assist new small businesses to enter and operate effi-
ciently in the commercial and Federal marketplaces, Some Federal
procurements are set-aside for small businesses, Likewise, the
Department of Commerce's Economic Development Administration provides
grants and underwrites loans to help small businesses operate profit-
ably.

Within GSA, the Federal Supply Service awards contracts without
national coverage. The GSA provides a counselling service to assist
small businesses who want to obtain GSA contracts. GSA also partici-
pates in regional conferences in conjuction with other Agencles to
inform local businesses on how to do business with the Government.

The enormous paperwork burden of submitting and negotiating an offer
withthe GSA is enough to discourage most small businesses from even
trying to obtain a GSA contract. However,the additional national
coverage obstacle presented by ADTS prevents high technology small
businesses which may be selling successfully in the commercial mar-
Ket on a regional basis from doing business with the US Government.
Such firms may not yet be capable of providing service on & national
basis. In addition to preventing some potential small tusiness sup-
pliers from selling in the Federal marketplace, this ADTS requ

also denies Federal Agencies in some locations the benefits ava

from equipment provided by regional suppliers.

It is hoped that Mr. Crone's review will lead to a prompt award effec-
tive July 1,.1979 based on_ the terms and conditions of Swingline's
current GSA contract so that Swingline Dealers will not be requirec

to overcome the obstacle of trying to sell on an open markel basis
during this critical quarter of the Government Fiscal Year.

Very truly yours,

William Orote
Wi /et o
ce: Mr. Douglas A, Crone, Director
ADP Procurement Division
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GU% Services Telecommunications
Administration Service Washington, DC 20405

JuL 101979

Mr. William Grote

President, Federal Marketing
and Consulting Services

3714 Manor Place, NW
Washington, DC 20007

Dear Mr, Grote:

Thank you for your letter of June 21, 1979, which expresses your
concern over the manner in which the Govermment awards certain
contracts,

Your letter indicates that Swingline had a contract with the Federal
Supply Service (FSS), but that as a result of the equipment being trans-
ferred to the Automated Data and Telecammunications Service (ADIS),
certain features of your FSS contract were not acceptable to the ADTS
contracting staff. You have expressed concern regarding the "...
conflicting policies of the Autcmated Data and Telecomunications
Service and the Federal Supply Service. " |

During the early years of the Schedule program for automated data pro-
cessing equipment (ADPE), this program was under the Federal S
Service. Accordingly, the policy for ADPE was identical to the
which was applicable to the other comodities which FSS contract
under various multiple award schedule Programs. During this per
General Accounting Office made a study of the acquisition of
Government and filed a report to the 89th Congress which was
critical of the then existing procurement practices. The 89th Co
considered this report to be of sufficient severity to warrant ti
passage of specific legislation concemning the acquisition and
ADPE. This legislation, (Public Iaw 89-306), in effect, direc
to cease its existing procurement practices, and to develop 1
cedures applicable to the acquisition and use of ADPE. It

there are differences in the policies of ADTS for ADPE and

of FSS for the comodities under its jurisdiction. The

are consistent with PL 89-306 and the needs of the Gove

Your letter objects to the ADTS policies concerning:

1. Our requirement for either maintenance or repair service
as part of our ADP Schedule contracts;

2. Our requirement for national coverage;

3. The Maximm Order Limitation; and
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4. A requirement for quantity discounts.
The following quotes from PL 89-306 relate to the first three issues

"The Administrator (GSA) is authorized and directed to provide
by contract or otherwise for the maintenance and rep
such equipment.”

In addition, PL 89-306, "provides for the economic and e
lease, maintenance, operation, and utilization of ADP equipm

Purther answers to your gquestions and issues are enumerated below:

1. Our requirement for service is consistent with the requirements
of PL 89-306 and the needs of Federal agencies. Tens of ds of
orders are issued for service each year under the ADP Sct le Program.
If we L.I"DSZ not to provide centralized contracting for repair and main-

burden throughout the Government and would I
our ru—xLxu: "to L.rovlf]ﬂ Fcr he econcmic and e

agenc.

endorsed the cance

concept enables ocur contractors to also ave
istrative expense of negotiating a s

re, the Government is willing to reimburse v
oair service at C

dministrator to
lease, maintenance,”
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that which may be located in certain parts of the United States. The
requirements of Federal agencies exist throughout the 48 contiguous
states and DC. The national scope of our contracts, together with the
inclusion of service, also provides the Government the flexibility to
relocate equipment in an economic and efficient manner. The receiving
Government facility simply issues an order against the appropriate

ADP Schedule contract for the resumption of service at the new location.

Your letter contends that "the additional national coverage cbstacle
presented by ADTS prevents high technology small businesses which may
be selling successfully in the commercial market on a regional basis
fram doing business with the U. 5. Government."

This conclusion is not correct. The ADP Schedule Program is not mandatory.
One of the primary reasons for this decision was that we recognized, many
years ago, that there are companies that may want to do business with

the Government on a regional basis. Furthermore, our regulations explicitly
require Federal agencies to consider all sources of supply, irrespective of
the existence of Schedule contracts. Please refer to Special Provisions,
Paragraph le., of the offer which you have been negotiating with our
Schedule Contracts Branch.

3. The Maximm Order Limitation (MOL). The MOL is developed by
GSA within the context of a particular schedule pre n. A MOL which
is appropriate for one schedule program may not i
another schedule program. Considering the wide divergence of machine
prices within the ADP Schedule Program (machine prices range from a
few hundred dollars up to 1.5 million dollars), a simple dollar MOL,
such as $75,000, is cbviously not appropriate. More importantly, a
$75,000 MOL would create a gross inequity between contractors under cur
program. A contractor whose machines cost 510,000 would have a MOL of
7 machines, Another contractor, (such as Swingline), whose machines
cost $300, would have a MOL of 250 machines. For the reasons indicated
above, we do not intend to employ a simple dollar volume MIL.

4. A requirement for quantity discounts, ADTS does
requirement for quantity discounts. However, the Go\
and negotiates for econamic advantage over normal comm
and sales practices. Our national ADP Schedule
specifically state: "ADP Schedule contracts are ¢
when the Contracting Officer determines that prices an
sufficiently more advantageous for the Govermment than
cammercial selling prices and terms,"




L 4787 &
4

In addition, you state, on the subject of the reasonableness of the
discounts offered to the Government: "the problem appears to be based
on quantity discounts received by Dealers compared with discounts
offered to the Government." In determining the reasonableness and
fairness of price and econcmic advantage to the Government, regulations
require, as a minimm, that a cost or price analysis be conducted. Law
and the Federal Procurement Requlations exmmpt established catalog
prices fram the need to conduct cost amalysis if four conditions are
met. (The act of determining that all four conditions are met is a
form of price analysis). The Contracting Officer must evaluate, case
by case, if the price is based on: (1) an established catalog price,
(2) of commercial items, (3) sold in substantial quantities, and (4) to
the general public.

According to the information provided in Swingline's proposal, the
prices offered the Government are not based on sales to the general
public. As shown on page 25 of Swingline's proposal, (Standard Form
33), all sales are made to dealers. Items sold to affiliates of the
seller are not sales to the general public., Furthermore, your fimm
did not and would not submit cost data to support the reasonableness
of the prices offe Consequently, the contracting officer must
determine both t re: ableness of prices and the amount of the
Maximum Crder Limitation on the prices and terms offered to Swingline's
affiliates.
Swingline is offering 3 to the Covermment through dealers.
The Govermment realiz mar
to middlemen in pa = for legitimate marketing functions whic
is will be conducted by the contracting
leral Procurement Reculation 1.3-807 to

sales to its affil 4 3 i
les to dits affili i D 3 of discounts
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UNITED STATES OF AMERICA X414
GENERAL SERVICES ADMINISTRATION

DEC 24 1974 Federal Supply Service
Washingion, DC 20406

FPS
F55 PROCUREMENT LETTER NO. 1L4
Benchmark Guidelines for Multiple-Award Contractin

All FSS Procuring Activities

Background: It has been a long- su;nding objective
office to issue procedural *“st'uct ons for *e:chna
gotiations. The evolutio

as well as the i
award contracti
procedures; but J"E‘ co

fter cbtaining the views of raﬂ gers dho

award contracting programs, we have develc
guidelines for benchmark ﬂEPcF ations.

Instructions These guidelin
for“a. because it woul
cedures that cover the

may arise,

may inhibit

tiation prac

Questions will, ari icerning these guid
because some c; nel T may considered too
gener ] may not readily accommodate part
lar ccnél ;

situations, and e

maximize their use

ment ?;v 51
and assist ? iremer itd in this area,

Keep Freedom in Your Future Wuh US, Savings Bonds
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where an appropria
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for items of vari
which will meet th

ally. benchmark disc
from established ¢ rcial pricelists, ¢
with the Government's wolume of purchase

A benchmark is a2 criterion (expressed as :
spread, or a discount ratio) established
the mini goal in negotiating a mult
item and marketin

COMMERCIAL

In multiple-award n
used as a measure
officers
ation inc
set forth
such a pr
gories sh

ors may u
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On the basis of the information in the offers, or other reasonably
avaflatle information, each offer should be identified under agne
j categories:

1. Manufacturer having no established
sell directly to the Government.

ffering to seil to the

ipation. (The

having dealers,
Government w dealer partic
participation may vary; g

orders and payments direct]

2. Manufacturer

ith f dealer

3. Manufacturer having dealers, offering to sell directly to
the Government without dealer participation on Government
sales.

4. Dealer offering to sel) directly to the Government. (From the

standpoint of
is not the
another fi

rketing categories, a dealer is an offeror who
acturer, but whe sells an item manufactured by

which is fdentified by the name of the manufacturer).

Generally, offers for foreign-source items are not used for
purpose of establishing the benchmark, except when all the
in a marketing gory are offering foreign-source fitems.

e

tion, and in
lustrated in GS
the averall
select

received,
comparison

1tems
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It may be used for marketing category 2 (manufacturers with
participating dealers) and category 3 (manufacturers with
dealers not participating).

Example:

Discount to Discount to
QOffers Gavernment Dealer Ratio

A 10 15 11/2 - 1 Nearest 1 - 1
B 25 50 2 -
15 30
D 20 60
V. NEGOTIATING THE “BENCHMARK" CONTRACT:

1. A benchmark must be estahlished for each item and mark
category, by negotiating with the offeror who *pg ars
most acceptable on the basis of a discoun
However, benchmarks should only be establis
items, in the sens2 that some items such as th
repair and mintenance or items which include
dissimilar products are not ordinarily suitable for heﬂpﬂv
marking. The offeror selected for such pegotiations mu

a. Be a manufacturer or a regular dealer;
b. Sell the items offered in substantial volume;
Have the majority of his sales in the commercial

Have a reasonably complete product
limited or specialized items; 1rd;ar
of supply Tor the jtems involved.

The offeror selecte
also be one who
volume. For e
Government sal
indicates Government
lattar offar cenera

lish the bencnmark
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Particular attention must be given.to an analysis of the
discounts and terms extended to the offeror's most
favored customer.

With respect to marketing category 1 (manufacturers with

no established dealers) and category 4 (dealers), ne-
gotiations shouid be directed towards obtaining discounts
equal to or better than those given to any other customer
on procurements of similar quantities. However, an ex-
ception may be necessary for a manufacturer's sales to
Original Equipment Manufacturers, because manufacturers may
give such customers extraordinary discounts, sometimes
eliminating profits entirely, in anticipation of a contin-
uing sales advantage. For example, a manufacturer of light
bulbs may give an extraordinary discount to a customer

who produces lamps on the basis that those who purchase

the lamps often choose bulbs of the same manufacturer when
making replacements.

With respect to marketing category 2 (manufacturers with
participating dealers) and category 3 (manufacturers with
dealers not participating), necotiations should be directed
towards obtaining discounts equal to or better than those
given to dealers or to other customers. (In this regard,
an effort should be made to ascertain the services which
the dealers or other customers provide in light of the dis-
counts that the manufacturer extends).

Particular judgement must be exercised in deciding which
method of discount comparison to use. For marketing cate-
gory 1 (manufacturers with no established dealers), and

for category 4 (dealers), there is no alternative to using
the basic discount method. But for category 2 (manufacturers
with participating dealers) and category 3 (manufacturers
with dealers not participating) the contracting officer may
find it sore approoriate to use the discount spread method

or the ratio method.

Under the i 5 ethod, the benchmark is estab-
lished as a

Under the di nt spr ~ath as tab-
fshed 25 3 offeror's -
benchmark

Under the ratio discount method, the benchmark is estab-
Tished as "2 to 1" or as “3 to 1" -- etc: except that for
ratios of 1 to 1 or better, the benchmark is established as
“dealer discount or better".
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NEGOTIATING CONTRACTS CONFORMING WITH THE "BENCHMARK":

By obtaining from subsequent offerors discounts comparable to those
established in the benchmark contract, the actual prices available

to the Government from the multiple-award contractors should general-
1y be in the same relationship as the prices available commercially.

The benchmark discount represents a minimum goal to reach in ne-
gotiating with such offerors, but a vigorous attempt should be made
to achieve even higher discounts and more favorable terms and con-
ditions. Computations for "true comparative worth" should be used
whenever the basic discount method of comparison is used; e.g. if
the benchmark contractor provides additional discounts for quantity
breaks, with supporting documentation, the Contracting Officer
should endeavor to negotiate comparable discounts with subsequent
offerors. When *he discount spread or the ratio discount methods
are used, particular attention must be given to whetner or not a
manufacturer has extended "true comparative worth" factors to dealers
so that the offers may be compared on an equal basis.

The terms and conditions of the offers received will, of course, be
different in many important respects. At times, particularly in
cases where an offer does not meet the benchmark, but it is never-
theless considered in the Government interest to make an award, the
Contracting Officer should try to set a value on these differences.

Since the evaluation of true comparative worth factors usually brings

to bear certain subjective considerations, the Contracting Officer must
exercise particular good judgement. Special care must be taken sa

the offeror is not given a discount advantage for considerations (inciu-
ding items or services) that are of little or no value to the Government.

A1l offers conforming to or exceeding the benchmark for an item within
a marketing category may be recommended for award.

Offerors who feel that lecitimate reasons preclude them
the benchmark may be afforded the copportunity to submit
information justifying special consideration. If an
data indicates that the offer is fair and reasonable,

is obtained from the appropriate Procurement Civision O

award may be made nowwithstanding the fact that the offer did not
meet the benchmark. i
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Quantity :3 5 eral of your recomme

a'gmgf;uudy being imp ed in the BPA program. Additicnally, w
currently studying this area and will use your ideas as food for th
our future policies invelving BPAs.

Your interest in our program is appreciated. Thank you very much for y
ideas on such an important subject.

P — T o )

GERALD McBRIDE
Assistant Administrator
for Acquisition Policy
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Self-Service Store.Progras

All Regional fideinistrators
Cocmissioner, FSS(F)

Recent operational reviews of region2l activities, contact
with user agepcies, utilizing the sell-service stores, a2nd
input from the Commissioner, Federal Supply Service,
revealed a preponderance of expert opinion and other
cozment to the effect<that stockage of items in FSS
self-service stores is unduly restricted. While this was
necessary at an earlier time, the controls now established
by FSS permit expanded supply activity in the stores.
Canrol measures covering access to the stores, special
rders, use and distribution of GSA Form 3186 (GSA
Selr Service Store Shopping Lgi}fSales s1lip),
identification of shoppers, stock replenishuent ordering
throuzh Regional offices, restricted vendor cgontacts, and
related procedures are operating effectively and will not
be relexed at this tioe.

Pending incorporation into the regular GSA directives
systex, the following policy will govern stockzge in the
self-service stores:

a. The Central Office authorized stockage 1ist (Master
Stock List - MSL) is cancelled. Regions are to canvass
customer agencies and identify items for which there is
expressed official customer demand. Items thus identified
will be stocked in self-service stores when approved by the
designated GSA official (see sub-paragraph [ and g, below).
Internal regional procedures and controls should be
established for selecting and approving the items for
stockage. Decisions regarding costs, quality,
appropriateness and sensitivity of itexs selected for
stockage rests with the Regions. Such decisions must alse
be in accordance with current Federal Property Hanagenent
Regulations.

b. Regional listings of items approved for stockage in
1f-service stores, s well 2s 211 additions and
letions, will be submitted to Central Office, FSS5, for
:solf:a.1ar and review at the natiocnal level. FSS will
intein 2 current, consolidated list of suthorized itecs
2sed on Regional submissions.

e
Fl




sral Suppiv 3 Cenirel Ufficze, will
to execute all t Purchkase hr-argezents;

pending receipt of national EPA3, Regions are
place orders for the

d. Sensitive items will be designated by FS5S5, Central
Office, on a national basis, either at the time of
reviewing inftial Regionzl lists or subsequent changes
thersto; or upon receipt of reconzendations from
sppropriate sources.

e. FSS P 2900.13 or any suoccessor document will
inelude procedures for control of sensitive items, and
prescribe criteria for identifying such items. Interim or
added control procedures may be imposed by the Regions.

f. Items stocked in self-service stores will normally
be those obtainable from soureces which effect procuresent
by a2ward t= the lowvest priced, responsive offeror.
Acguisition through the best competitive procuresent
srocess availasble cay be 2asumed if ordering from a
governzent wholesale stock system (GSA/DLA/VA), a
cocpetitive Federal Supply Schedule, or when the iteg
selected is the lowest priced of similar or identical iteas
on & rultiple avard schedule, Authority to asslect items
seeting the foregoing criteria for stockage in self-service
stores is vested in Regional Administrators, and may be
redelegated to Regional commissioners, Federal Supply
Service; without further redelegation.

E- When user Agency documented requiresents
demonstrate the neced for items which do not meet the
eriteria of f., above, the Reglonal Administrator may
suthorize the lowest priced item or items available from a
Federal Supply Schedule which will meet user Agency needs.
Pending final adoption of a perzanent policy document,
Rezgisns will maintain files containing user agency
requests/justiflication for items and the GSA regional
approval for Lhe ltewms stocked In self-service stores under
2uthority of this sub-paragraph.

Gther resitraints in the program whiech =ay be czusing
custooar cocplaints or lack of participation in the store
prcgres, such 25, access _and ose, speclal orderlns] ate.,
gre being studied by a Cozmittee on Self-Service Stores
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FEOTAAL MARKETING AND
CONSULTING SERVICES

Willigin Grote, President

December 3, 1979

Y, Valter V. ¥Xaliaaw

Regicnal Admwiristrator
National Capital Region
Genera) Services Administraticn
Renm 7022 ROB

Washington, D. C. 20407

Dear Mr. Kallaur:

This letier recuests information on the National Capital Region's impleren-
tation of the national seif-service storas stockage policy promulgated in the
August 3, 1979 mermo of the Aseistant Administrator for Acquisition Policy.

My intersct in the Regional implementation is motivated by my rols as a rep-
resentative of the Hilord Chemical Corporation, a small tusiness which man-
factvres supplies for liquid copiers. When a Federal Supply Schedule con-
tract is awarded to Hilord, their prices will be 1C#-20% lower than those of
supplies now stocked in the self-service stores.

One arza of inierest is the Region's implementation of the follewing instrue-
ticns in the August 3 memd:

"Regions are to canvass customer agencies snd identify items for which
their is expressed cfficial customer demand. Items thus identified will
be stocked in e#elf servicw stores when approved by the designatied GSA
official.

"Tnternal resional procedures and controls should be established for
selectine and approving the iters for stockage."

The August 3 memo establishes the following acquisition sources:

®Acquieition throurh the best competitive procurement process available
may be assumed if ordering from: )

« & povernment wholesale stock system...

« competitive Federal Supply Schedule

. or when the item selected is the lowest priced of similar or identical
items on a miltiple award schedule."
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Mr. Walter Kallaur Pape Two

It is my uvnderstanding from discussions with members of your staff that they
disagree with and have no intention of implerenting the following instruction
in the Migust 3 memo: -
"dhen user Agency documented requirements demonstrate the need for items
which do not meet the eriteria of f., above, the Regional Agministrator
may authorize the lowest priced item or items available from a Federal
Svpply Schedule which will meet user Agency needs. Pending final adop-
tion of a permanent policy do t, Hegions will maintain files contain-
neg user agency recuests/iustification for items stocked ip self-service
stores under anthoritv of this sub-parasraph.®

The attached copy of my October 5 letter to Mr, Weeks, Chief of the Pegion's
Rstail Operations Branch, informs him that in my contacts with Agencies which
use tlie self-services in Washington, all indicated that GSA determines the
brands to be stocked in the stores. None with whom 1 talked had been asked
by GSA what brands should be stocked.

¥r. Weeks's October 18 response states that orders will be placed for my
client's products Mmm&gmiﬁ_mumﬁw_:
agency. Mr. Weeka's response avoids the key issue, inasemuch during the per-
iod without contracts, Hilord offered the lowest prices. After Hilord receives
a FS5 contract, their GSA prices will be lower than those of competitors which
have now been awarded contracts, and it should not then be necessary for kr,
VWeeks to have to wait for a specific reguest.

I have also met with Ms, Jean Offholter, Retail Services Division Director,
to ask about the Region's implementation of the national policy. Fcllowing
is a synopsis of my understandins of the reasons presented by Ms. Offholter
for Reglonal deviation from the national policy:

« Ms. Offholter does not agree with the nationsl policy expressed in the
August 3 memo.

GSA Order ADM 1000.3 gives Repional Administrators the authority to over-
ride the directives in the August 3 memo. (Comment-by Grote: ADM 1000.3
states, "Total operating responsibility for agency programs will be as-
signed to the F;e;:ional Administrators within policies prescribed bv the
Administrator.

The Regional staff is not qualified to determine what is the lowest priced
items on a multifple award Federal Supply Schedule. (Grote comment: If
GSA cannot implement ita own regulations, how can it expect other Agencies
to comply when using multiple award contracts?)

Requiring justifications for other than the lowestpriced item would be un-
workable when more than one Agency uses the same store, because.Apgencies
which had not justified higher priced items would have to be prevented

fron buying higher priced items justified by another Agency. (Grote com-
ment: This objection is invalid if GSA is diligent in evaluating the
validity of justifications submitted by Amencies. The Comptroller General's
May 2, 1979 Report No. B-114807 on "Ineffective Management of GSA's Multiple
Award Scheduple Prorram-- A Costly, Serious, and Longstanding Problem" is es-
pecially critical of lack of justifications or use of specious ones.)

When Agencies want an item stocked, all they have to do is send a memo.
No need to bother with justifications. (Ko comment,)




¥r, Walter Kallaur

It was my intention to meet with ¥
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to stock each of the 40 bran

toner for a particular requir p ]

only by price, but by quantity price break and volume

Please let me know if you require any additional information or assistance.

Sincerely,

HALTER V. KALLAUR ; 4
Regional Adminis VE teathe i 7
egional Administrator e 1[/ /
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SUBPART 101-26. 4

§ 101-26.408-2 Procurfment st Jowent
price.

Each purchase of more than $500 per
line ftem made from & multiple-award
scheduie by sgencles required Lo use these
schedules shall be made al the Jowest
delivered price available under the sched-
wle unless the agency fully justifies the
purchase of & higher priced jtem. Pur-
chases costing $500 or lexs per line ilem
should also be made at the lowest deliv-
ered price under the schedule; however,
justification for the purchase of higher
priced items is not required. Agencles not
required to use schedules, but which
choose o do s0, are apprised of the ad-
visabllity of fully jusilfying purchases
costing more than §300 per line item
when the jlems are not the Jowest priced
available on the schedule,

§101-26.408-3  Justifications.

() Justifications for purchases made
st prices other than the lowest deliv-
ered price available should be based on
specific or definitive needs which are
clearly associated with the schieve.
ment of program objectives. Mere per-
sonal preference cannol be regarded as
an appropriate basis for a justifica-
tion. Justifications should be clear and
fully expressed. Recital of or reference
to one of the factors set forth in para-
graph (b) of Lhis § 101-26 408-3 is not
sufficient.

(b} The following, are examples of
factors tha: may be used in support of
Justifications when used with asser-
tions that are fully set forth and docu-
mented.

(1) Special features of one item not
provided by comparable items are re-
quired In effective program perform-
ance.

(2) An actusl need exists for special
characteristics to accomplish identified
Lasks.

(3) It is essential that the jten se-
lected be compatible with items or sys-
tems already existing within using
offices.

(4) Trade-In considerations favor a
higher priced item and produce the low-
est net cost.

(5) Time of dellvery In terms of
actual need cannot be met by & con-
tractor offering a lower price.

16} Justifications which Incorporate
features of the following examples must

fz‘;b{.‘f P

PURCHASE OF ITEMS FROM FED-—- -
ERAL SUPPLY SCHEDULE CONTRACTS

101-2¢, a0t~ 4 [b)

be bared on obieclive factors which ade-
quately ertablish the advantapes Inhes-
ent in purchase of the higher priced item
when:

(1) Probable life of the ftri selected
as compared with that of & compars-
bie ltem atl & lower cost is sufficiently
greater so Lhat the sdditional pur-
chase price is economically warranted.

) Warranly conmtions of a higher
priced item are sufficiently sdvantageous
to justify the added cost

1) Greater maintenance availability,
lower overall mainienance costs, or the
elimination of problems anticipated with
respect to machines or systems, espe-
cially at lsolated use points. will pro-
duce longrun savings greater than the
difference In purchase prices.

§ 101-26.408-4 Placement of orders
agzinst multiple-award schedules.

fa? The possibilities of selectivity
among items listed in multiple-award
Federal Supplv Bchedules do not relleve
agencles of the responsibility to place
orders at the lowest delivered price
avallable {(after application of the Buy
American differential, when appropri-
mte) uniess there are factors for consid-
eration which definitely justify the pur-
chase at other than the lowest price. The
responsibility exists whether the value
of an order Is more or less than the ap-
plicable open market limitation. When
purchases are made st other than the
lowest dellvered price available under
the applicable Federal Supplv Schedule,
the delivery order file or other appro-
priate file should contain a complete
Justification for the purchase. When an
agency, pursusni to an agreement with
GBA, submits & request for GSA to pur-
chase an item under s Federal Supply
Schedule which is other than the Jowest
priced Item on the schedule, the request
shall be accompanied bv & complete jus-
tification to support the procurement.
Justification for such purchases need not
L= q from ac-
Uvities for overseas deliveries. However,
GSA will construe such requesis to mean
that the justification Is in fact In the or-
dering Installation’s file.

(b) Where two or more items at the
same delivered price will meet the order-
ing agency’s needs equally well, selection
should te based on preference for the
Item of & labor surplus ares concern or

FEDERAL PROFERTY MANAGEMENT REGULATIONS
[AMENDMENT £:231. MAY 1978]
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Sobisch Multiple award Federal Supply Schedules - Guidance concerning contract
i coverage for identical items in more than one contract

All FSS Procuring Activities (FPP D
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more than one sij

SUBPART 5A~73.3 EVALUATION OF OF

§ SA-73.203-3 Identical products

dealers are involve
offers on the same
that specific prod
(see par. (b), be
offerors. - The most
which is accepted.

(b} Following are g
determining if one product

(1) Where the manufact
brand name or marbor of

*red into
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NAME OF OFFEROR

SPECIAL ITEM NUMBER(S)

EVALUATION OF ECONOWIC ADNANTAGE - FEIERAL SUPPLY SCHEDULE PROGRAM

Information on gach of the following six questions is required for sach SPECTAL ITEM NUMEER regarding
the typos of terms you would offer to individual Covermmant sgencies procuring in "small quantitiss",
1f thers were oo GoA Fedara] Supply Sch
Mhat vould be the lnr—n you would offer i

Agencies in the G MARKET?

What discount would you hawe given to an individual Goverrment agency if they procured in small
quantitiea?

Would they hawe received prospt payment discounts for payment in 20 or 30 days? YES
What percent?

Would they have received FOB destinstion terma? YES ___NO___If not, vhat is the worth of the
tation you provide under your FS5 contrect - pnr‘rr.uguvhr"

Would they have received the same warranty? YES NO. If not, wvhat is the worth of
wvarranty you provide urder your FSS contract - percentagevise?

contract, L L froe of charge
'-mr. an agency would have . they procured

provide any sxtand
have to pay
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Washingtion

Attention:

Dear ¥r. Holmes:

With regard to the A tio
Agpregate Sales" req i 21 of the solicita
declines to tar

will not be awarded without

The comp
n Center

The cost

partici

even thr

All contractors r 1 to meet benchr
If these benchma T e o t prices
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T2 N S Guncial Federal .
< » (}m Services Supply : é"
5 Administration Service Washington, DC 20406 - &

JAN 10 1980 o '
() oAl H L ‘W
Office of Supply (FSB) - T At v ,

Self-Service Stores Stec‘ﬁ.\ge Policy Lt/ W \N‘L‘

LA
W (
All Regional Administrators, GSA )

" The current requirement for sclection of items and stockage of
self-service stores, is that a "lowest price item" dete nnination
must be made for any item that the region plans to stock if the i
itern is to be obtained from a non-competitive supply source. If thé
lowest priced item will not meet a customer's official requirement,’
2 determination must be made, by the region, of each itern i
(brand/vendor) above the lowest priced progresasively tos the item
(brand/vendor) that does meet the customer's requirement,

Afler careful study, the Self-Service Store Commilttee has concluded
that delermination of the Jowest price brand/vendor for storage of dn
item is extremely difficult and generally impractical, Thereforas, the
guidelines for selection of items for stockage in self-service stored
are revised as follows: -
Regions canvaes customers for requirements (needs) by itemd
and estimated monthly/annual demand, '

Advise customers of items already stocked in the store(s).

Non-Government distribution systems items available from
such sources as multiple award schedules, should be :
added to stock only after (1) the requesting customer agency has
been advised of similar itemia/brands alrcady in stock; (2) tHe
cost of the requegted item relative to other items/brands in
stock has been determined by the region based upon demand
presented by the agency requesting the item; and (3) after suth
items have been subjected to examination for sensitivity,
bulkiness, order quantitics, elc. Consideration should be
given to assigning responsibility for selection and approval of
itemas in this category to Assistant Regicha! Administrators,
Fss. |
1
Ordering techniques, i.e., ordering fur several stores at orce,
larger quantities, etc., should be carcfully administered an'the
controlling factor for assuring that stock is replenished at the
lowest cost possible, A
The above guidelines are in consonance with the mission and purpt:mu
of the seli-service stores program, place rcsponsibility at appropriate
levels, involve agencies in the decision process, provide for econo-
mies through the replenishment of stores and are to be implemented
within the authorities delegated for management of regional operations.

. I_ Y _\,\/\n\_l .

THOMAS D, MORRIS
Commissioner
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Mr. BurtoN. Our next witness is Mr. Caulfield, National Sales
Manager for Federal Government Olympia, USA, Inc.

STATEMENT OF ARTHUR CAULFIELD, NATIONAL SALES
MANAGER, FEDERAL GOVERNMENT OLYMPIA, USA, INC.

Mr. CaurrieLp. Thank you very much, Mr. Chairman.

The major thrust of my remarks was directed toward the multi-
ple award system as well. You seem to have gotten quite a bit of
interest in that subject in this hearing. As far as H.R. 5381 is
concerned, we don't have any great deal of difficulty with it.

The concerns that I express, and I will summarize, are not major
concerns. We support the intent of the legislation and the intent of
assuring that corruption does not creep into Government contract-
ing and is controlled. I expect it will have very little impact on the
company that I represent, Olympia, USA, and on other major
suppliers under the multiple award schedule—with multiple award
schedule contracts.

I am a little bit concerned that some smaller contractors might
view this as one more obstacle to contracting with the Government.
Things are pretty complex as they stand.

Any time someone views rather severe penalties, it is hard to
take them lightly. The increased audits also might prove a burden
to my own company because we do have separate lines of copiers,
typewriters, word processing equipment, dictating-transcription
equipment, and calculators, which could all be audited separately.
So a burden of separate audits could impact on us.

Rather than repeat recommendations, I have reviewed the testi-
mony that Mr. Timbers has given and I am in concurrence with
the points that have been made by the coalition. So if I might, I
will go on to summarize the rest of my testimony.

I am very much concerned with the issue of multiple awards and
do ask the committee to concern itself with that particular issue,
even though it is being addressed by GSA at the moment, because
the actions that are taking place at the present time threaten great
damage to the small businessmen who represent Olympia and to
the office equipment industry.

I do request the committee support to help improve the program
and address these concerns rather than waiting for the actions
being taken in GSA to take their course. I think it is important to
understand that the multiple award schedule program provides an
umbrella of known consistent and fair prices and terms under
which agencies and vendors, small and large business might do
business with the Government. If the Government realizes this
ideal, I think a lot of the chaos we have seen in the procurement of
commercial products would be eliminated.

I would like to quote a little bit rather than follow the full
testimony. I would like to note that GSA in their own words in an
earlier GAO—in response to an earlier GAO report did support the
multiple award program and did state that it meets the goals of
providing an effective vehicle for the procurement and supply of
commercial products, and that the program supplies a high level of
competition.
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I would like to note that the word “competition” has been used
rather ambiguously in a number of releases and statements made
lately by a lot of people discussing Government contracting.

The competition under multiple awards is based on multiple
aspects of doing business with the Government. I have listed 11.
Others could make other lists. But the service and the responsive-
ness to user needs in the user’s location are very important as-
pects. The cost of supplies and software, delivery time, cost and
availablity of service, the quality of repair service to back techno-
logically-based products are all important considerations that may
be judged by the user more appropriately than by a contracting
officer located many miles away.

Under single awards, competition is focused on the price alone,
or it is focused on the estimated life cycle cost, since that one
variable will determine the award winner. This does compromise
the Government’s ability to demand those other factors that I have
enumerated in the written testimony.

I would like to also include mention that the Treasury Depart-
ment has issued an instruction to their field offices that has result-
ed in the purchase of economical typewriters for basic clerical
tasks. This instruction has been implemented by the Internal Reve-
nue Service at many of their field offices and has saved the taxpay-
ers a good bit of money.

Aggregation of requirements, by contrast, often results in pur-
chasing the most complex typewriters and the base from which we
start would be the highest price. Regardless of contracting method,
we may not have as low a price as an agency might have paid
locally for a basic configuration of a typewriter or another piece of
office equipment.

I would like to point out that with rapidly changing technology
in the office equipment field, the multiple award schedule system
makes new products available to the Federal Government immedi-
ately when they come into the commercial marketplace. Single
award contracting impedes the introduction of new products and
can cause confusion as vendors change from year to year.

Multiple award contracts provide far better geographic coverage
than single award contracts. If we consider that 27 percent of
Federal employees are located in 2,700 counties, in Social Security
district offices, in offices of the Agriculture Department, in Postal
Service locations, in Interior Department offices, and many others,
where the total Federal employment for a whole county may be
only 2,000 employees, we realize that having a local vendor for an
office product is a very important thing.

I would like to point out that, properly conceived and adminis-
tered, the multiple award contracts do guarantee qualified vendors
the right to sell to Government at fair prices, but that only fair
prices, quality products and good products will earn those vendors
a share of the business.

Multiple award contracts may be the only opportunity that some
of these small vendors have to do business on a mutually advanta-
geous basis with the Government.

Multiple award contracts may also be their only opportunity to
compete effectively with large corporations, in any industry which
may be dominated by large corporations.
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I would like to summarize the suggestions that I have made for
improving the multiple award schedule system.

I think one of the things that we need to do in addressing this
method of procurement is to develop criteria for products that are
appropriately included both under the Federal Supply Service and
the ADTS multiple award schedule programs. Those products that
have rapidly changing technology, where characteristically numer-
ous configurations may be used for different applications or where
local service support or training is required, are surely appropriate
products to go under multiple award schedules.

I would like to particularly point out that there should be some
provision of incentives for dealer participation where a manufac-
turer is the contractor. Dealer participation should be provided for
in such a manner as to allow the small businessman dealer a
reasonable profit on his sales to the Federal Government. At pres-
ent, negotiating lower prices under Federal supply multiple sched-
ule contracts compromises the opportunity that these small busi-
nessmen have to make a fair profit. They have no opportunity to
represent their own interests because the parties to the negotia-
tions are the manufacturer and the Government.

Multiple award schedules should include product and support
services, because repair service is very, very important. Qualified
technicians are vital to provide an agency proper support after the
product is placed in a Government office. And as the General
Accounting Office has documented, the present system has resulted
in inadequate repair and rehabilitation of office products.

Procedures should be established to allow local agencies to par-
ticipate in the selection of a product on some orderly basis because
they are the best ones to define their own requirements.

In talking about the legislation that is before the committee and
in talking about 30-day restrictions on letting contracts, I perceive
a direction that takes decisions out of the hands of the people in
the local agencies. I think it would be preferable to set high stand-
ards for good management of Federal agencies and to depend more
on these for proper decisions made with economy in Government in
mind. In other words, to place as much responsibility as possible on
the activity which must use the product for proper acquisition of
that product.

I would like to thank the subcommittee very much for consider-
ing the comments that I have made and I would also like to thank
the subcommittee for expressing an interest in the issues surround-
ing this controversy. I would be happy to answer any questions you
may have at this time.

Mr. BurtoNn. Thank you very much, Mr. Caulfield.

If there was a high level of standard for efficiency and economy
of Government in the agencies, we wouldn't be messing around
with this bill. So I think we may have to set the standards for
them; even people coming in without that high standard, they
would know what they have to do.

Mr. CAuLFIELD. Certainly.

Mr. BurTton. Do you believe the GSA should have some remedies
for contract abuse that do not rise to levels of a crime; in other
words, civil penalties that we are talking about?
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Right now you have referral to Justice, and if Justice has a
choice between an assassin, a drug smuggler and some contractor
who may have ripped off $60,000, they may never ge: to that
contractor.

If the administrator only has the remedy of debarment, which
again is kind of the capital punishment of a civil industry, they
may not want to take that step. What we are trying to do is again
set standards where none seem to have been either in existence or
adhered to; in such a way that gives the administrator, if the
contracting officer refers a contract to him, the right to impose
certain monetary fines. Otherwise, these other things have been on
the books and nothing has been done.

I do not see any way to have them do it every time a company
enters into an overcharge, despite the administrator, just start
going through debarment proceedings, which I think would not be
necessarily beneficial to the company or to the Govvernment. If it
happened to be one bad apple in the company or whatever, who
thought he might be doing a good thing for the company by ripping
off the taxpayers.

Mr. CAurrFieLD. Certainly the punishment should fit the crime. I
have no difficulty with this bill from the standpoint of my own
company because I do not expect it to impact upon us. I have
worked most of my career in marketing to the Federal Government
with large manufacturers, minority suppliers in most instances,
but with large companies who depend primarily on commercial
business. I believe the latitude does not exist, nor the intention, nor
the inclination to defraud the Government in order to put money
in their pockets.

Mr. Burron. What have we been reading about?

Mr. CauvrrFiELD. | believe problems——

Mr. BurTon. It is only a handful, I would stipulate that. But it is
there, there is a lot of what you might call legal fraud. In other
words, people can engage in practices where their only penalty is if
they get caught they lose their unjust enrichment?

Mr. CaurrieLp. In the multiple award program there is a direct
relationship to the commercial price and the commercial practices
of a supplier. The major suppliers of office equipment that I know
of have a well-established base in the commercial marketplace that
is easily comparable to their Government prices and there exists
little room for these kinds of fraud.

Mr. Burton. This bill does not address multiple awards at all as
far as penalties and all. Every witness has said that this will
impose more redtape on the provider. All the provider has to do is
certify to the best of his knowledge that these are accurate figures,
contain accurate information. That is not a lot of redtape. That is
what is implied if you sign a contract. That is what would be
implied if Olympia signs a contract with whoever sells you your
ribbons, your suppliers. I don’t view that as a redtape imposition.
That is just a certification that they make. It might make them
s}{}arpen their pencil a bit. That is the only reatape we are interest-
ed in.

Mr. CauLriELp. As I say, I do not believe there would be any
}mpact of the penalties of this bill upon the company that I work
or.
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Mr. BurtoN. I mean any company. In other words, it does not
impose anything on them. They have to sign a contract anyway.
There is a certification clause in the contract that says to the best
of their knowledge and belief the above figures and information are
true.

Mr. CaurrieLp. Certainly, that is a reasonable requirement.

Mr. BurtoN. Mr. Walker.

Mr. WaLker. Thank you, Mr. Chairman.

You mention in your testimony that H.R. 5381 will have very
little impact on most of the contractors dealing with GSA. Does
this mean the bill as it stands basically has your approval?

Mr. CAauLFIELD. Yes, it does; I would concur with the comments
Mr. Timbers made. I would feel more comfortable if some of those
changes would be made. I have no objection to the bill in its
present form, however.

Mr. WaLker. How do you think manufacturers would react to a
system if we could include it in the bill regarding consequential
damages, where it involves something that was included in your
product that goes bad that causes the Government expenses later
on, do you think there should be some provision for the Govern-
ment to obtain damages on a consequential basis of that type?

Mr. CaurrFieLp. I do not know if I can answer that question on
the spur of the moment. I have not given it any thought.

Mr. WaLker. That was a recommendation that the Justice De-
partment made to this committee when we originally had hearings
on this bill. They suggested that kind of thing is done under
medicare—medicare fraud where consequences do result from an
error made to the Government, that some sort of damage recovery
is there.

Do you see a problem with having that in this bill?

Mr. CaurrieLp. Would this be strictly relating to damage result-
ing from fraud?

Mr. WALKER. Yes, it is fraud, primarily, that we are trying to
address.

Mr. CaurrieLp. I would have no difficulty with it if it were
strictly damages resulting from fraud.

Mr. WALKER. What is your reaction to the proposed amendment
to have a 30-day waiting period for contract awards?

Mr. CaurFieLp. The 30-day waiting period would tend to slow
down an already slow process.

Quite often the processing of all types of documents that must
move through the bureaucracies is unreasonably slow. The 30-day
restriction would just give legislative approval to that slow process-
ing. It probably is shorter than the period of time normally taken
at the moment to produce a procurement document, on the aver-
age. However, it does give that much more of an excuse for delay.

Mr. WaLKER. | was going to say, in your experience is that an
unreasonable time with regard to what the Government is now
doing? Can you expect the contracts to be processed in less than 30
days, as it is now?

Mr. CaurrieLp. For some emergency requirements contracts or
purchase orders, delivery orders under contracts are processed
much more quickly.
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Mr. WarLker. As I pointed out, there are provisions within the
amendment to deal with the emergency kind of circumstance as it
is. I think we are basically talking regular kind of business here.

Mr. Caurrierp. I find that quite a few times the emergency
provisions are not taken advantage of in circumstances where per-
haps they should be. It seems that many pieces of legislation, many
regulations that should not provide an inconvenience wind up
doing so, either through a misunderstanding or unresponsiveness of
those involved in the process of producing a document.

Mr. WaLker. What percentage of contracts in your experience
would you say take less than 30 days to get processed?

Mr. CaurrieLp. I would have to specify that——

Mr. WALKER. Has it been 10 percent?

Mr. CaurrieLp. I wouldn’t know. My experience is limited pri-
marily to delivery orders under multiple award schedule contracts.
I would say 30 days is a pretty good guess at an average time for
processing.

I would say that no more than 15 or 20 percent, to place a guess
on the record, would be processed in a shorter period of time than
that.

Mr. WALKER. In less time than the 30 days?

Mr. CaurrieLp. That is correct.

Mr. WaLker. Of course the attempt here is to assure that there
simply is not money dumped at any given period of time, so that if
in fact 80, 85 percent of all contracts are already in that time
schedule, it might be something that the committee would be want-
ing to look at, if that is within the time schedule which is already
being met by the Government.

Mr. CAuLFiELD. I am not sure that this 30-day restriction as it is
written addresses delivery orders under multiple award schedule
contracts where many, many dollars are spent. I am not sure that
it would prevent obligation of funds on Sepember 30 and later issue
of delivery order.

Mr. WaLkeRr. | think that is a good point. Maybe that is some-
thing that Mr. Erlenborn will want to look at too, because I think
his intent is to assure that the money is not obligated either, that
you simply do not have all of the money spent in the last few days
of the fiscal year, as is obviously the intent.

Thank you, Mr. Chairman.

Mr. BurtoN. Thank you very much. Thank you very much for
your testimony, Mr. Caulfield.

Mr. CaurrieLp. Thank you.

[Mr. Caulfield’s prepared statement follows:]
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distribution channels and enables Federal agencies to purchase commercial

off-the-shelf, products that have an established market acceptability and,

as such, provides an effective vehicle for implementation of the OFPP
policy conecerning procurement and supply of commercial products....
Furthermore, the program provides for a high level of competition in

that it takes advantage of or fosters competition..."

While GS5A may no longer agree with the above statement, the competition
fostered by multiple awards is more broadly-based than that stimulated
by single award contracting. Under multiple awards, agencies benefit
from competition based on:
Responsiveness of produet to user's application
Quality of product
Quality of instruction, programming, or other support services
Warranty provisions
Availability and quality of repair service provided during
the warranty and thereafter
Availability of special features or capabilities
Cost of supplies, software, or services
Delivery time
Consistency of contractor's past performance
10. Net acquisition cos
11. Other factors the using agency considers important
Under single awards, competition is focused on price {(or estimated
life cycle cost), since that one variable will determine the award

winner. This compromi

multiple awards, agencies are allowed tc L rs participate in













Mr. BurTon. I would like to thank all of the witnesses for their
suggestions, most of which I feel are constructive and that we
should be able to address in our markup deliberations and in the
committee report. We may be contacting you for some further
clarification.

If there are no further comments, the subcommittee is ad-
journed.

[Whereupon, at 2:55 p.m., the subcommittee adjourned, to recon-
vene subject to the call of the Chair.]
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SUMMARY: Background data on the MULTIPLE AWARD
CONTRACTING SYSTEM

I. DESCRIPTION

The multiple award schedule system is the principal
contracting method for the Government to buy commercial
products. The General Services Administration (GSA) negotiates
annual multiple, indefinite quantity contracts with contractors
who offer similar, but not identical, products. The contractors
give the government discounts off their commercial prices and
certify that the government receives prices as low as or lower
than their most preferred customers. Multiple award contracts
are used to purchase items for which it is impracticable or
unnecessary to develop specifications.

After GSA negotiates these contracts and establishes
standard terms and conditions, as well as preferred prices, user
agencies within the Federal government can then order directly
from the multiple award schedule contractors. Agencies are
required under existing procurement regulations to order the
lowest priced items to meet their needs.

The system offers government users commercially accepted
quality products which are competitively priced and
technolegically up to date. Industry storage and distribution
facilities are utilized and agency requirements are filled
quickly.

II. MAKE UP OF CONTRACTORS

There are approximately 4,000 multiple award contracts. Of
that figure, approximately 2,360 -- or 62% -- are let to small
business firms. The number of small firms able to utilize
multiple award contracts increases to over 90% when you add small
business dealers who are able to use contracts of large company
manufacturers. These firms sell between $2 and $3 billion to the
government off of the multiple award contracts.

III. THE PROBLEM

The General Services Administration is attempting to remove
the multiple award contracting system from being a contracting
alternative without examining the system to measure its real
value. In eliminating the system, as evidenced by the statistics
in ITI above, small business firms will feel the most impact and
will no longer have an egual opportunity to sell their products
to the government.




GSA Administrator Rowland Freeman is being supported, if not
urged and directed, by Senator Lawton Chiles. Senator Chiles has
demonstrated a limited, distorted understanding of the multiple
award contracting system. He has confused it with spec buying
for stock and is unreceptive to industry attempts to discuss the
issue. Administrator Freeman is also reluctant to personally
discuss the issue with industry.

A number of Senate hearings on the multiple award system
have been held, but industry is repeatedly exempt from presenting
its testimony. What has been heard most often are the findings
of a May 1979 General Accounting Office report of the problems
which GAO found with the sytem. Industry has refuted these
findings with documented evidence but the Senate and GSA
repeatedly ignore this evidence.

Administrator Freeman demonstrates no willingness, nor has
he offered any plans, to correct the problems in the existing
multiple award system. Instead, he is blindly planning a
lengthy, unnecessary and costly contract system reorganization,
virtually leading to the elimination of the multiple award
system. His objective, he says, is to convert over 80% of the
dollar volume currently covered under the multiple award program
over the next two to three years to a buying program utilizing
unique government specs.

IV. IMPACT OF ELIMINATION

If Senator Chiles' and Adminstrator Freeman's efforts to
dismantle the system are successful, the primary means by which
small businesses can participate in selling to the Federal
government will be cut off. Small firms will be thrown into
competition with firms many times their size. They will also be
forced to compete with foreign firms which are able to undercut
domestic small business prices.

V. REASONS FOR GOVERNMENT OPPOSITION

GSA says it is opposed to multiple award schedules because
they:
Offer too wide a variety of items;
Have too many suppliers of similar items;
Offer limited competition;
Are not monitored sufficiently by ordering agencies;
Do not allow the government to utilize its purchasing
volume efficiently to get the best prices;
Contain questionable items.




As can be seen from this list, the criticisms center on
management responsibilities, not on the system.

In addition, because he confuses the multiple award system
with spec buying for stock, Senator Chiles says the schedules
are:

° Invitations for fraud by contractors;

@ Abused by ordering agencies;

® Fraught with poor quality products.

VIi. REASONS FOR INDUSTRY SUPPORT

Industry acknowledges that improvements are needed to the
multiple award system, but it adamantly disagrees with Senate and
GSA plans to discard the system prior to examination,
modification where necessary, and appropriate testing. Rather
than create a new system for commercial products, industry favors
renovating the existing system so the government can fully
benefit from all that which is inherently advantageous in it.
Industry believes that most of the criticism leveled at the
system has been motivated by Senator Chiles' efforts to
capitalize on favorable publicity by attacking so-called
government waste.

This is the most popular method for commercial product
producers to sell their off-the-shelf products to the Federal
government. Industry supports the system because it offers
government the ability to get commercial products that are:

Commercially tested and accepted;

Competitively priced;

Technologically current;

Quickly available in small quantities;

Delivered to agency doors, alleviating government
storage and distribution requirements.

In addition to eliminating small businesses from having an
equal opportunity to contract with the government, GSA will be
encouraging the growth of single award contracting, thereby
reducing competition; encouraging negotiation on price only,
discarding the value of product quality; encouraging the
proliferation of the marketplace by companies manufacturing for-
government-only products which, in the long run, will increase
the cost for commercial products the government will spend
annually.
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Paper prepared by the National Office Products A sociation,
National Micrographics Association and the National Audio-
Visual Association entitled "The Government's Commercial
Product Policy — What's It All About?"

White Paper by the National Micrographics Association
entitled "How Should the Government Buy Commercial Products?”

National Office Product Association, National Micrographic
Association and National Audio-Visual Association joint
rebuttal to General Accounting Office's 1979 report
"Ineffective Management of GSA's Multiple Award Schedule
Program -- A Costly, Serious, and Longstanding Problem."

Comments by the Computer and Business Equipment Manufacturers
Association of a report of the Congress, by the Comptroller
General of the U.S. entitled "Federal Supply Service Not
Buying Goods at Lowest Price Possible."”

Testimony of Michael J. Timbers before the Subcommittee on
Federal Spending Practices and Open Government regarding
S. 1264.

Suggestions of factors to be considered by GSA before any
large scale change is made in the multiple award contracting
system.

Excerpt from Government Executive magazine entitled "GSA's

Commercial Spec Founded on a Myth."

Coalition's recommendations (partial) to the White House
Conference on Small Business.

Partial statement by Mike Timbers at the public hearing
held by the Office of Federal Procurement Policy regarding
its Uniform Procurement System.

Excerpt from Government Purchasing OQutlook newsletter

entitled "S.5 Examined at Hearing."

Fact sheet on the Coalition for Common Sense in Government
Procurement.

Sample GSA multiple award contract.
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AFPENDIX A

Eﬂﬁ_gOVERNMENT'S COMMERCIAL PRODUCT POLICY - WHAT'S IT ALL ABOUT?

Prepared by the National Micrographics Association,
the National Audio-Visual Association, and the
National Office Products Association.

How does the government buy commercial products?

The government normally buys commercial products in one of two
ways. It employs a multiple award schedule system whereby all
suppliers in one particular product category receive a contract
and each individual agency is free to select the item from that
supplier which best suits its needs. Or it makes a single award
to one manufacturer based upon a product specification. The
multiple award system, which is the largest centralized procure-
ment system for commercial items, is administered by the Federal
Supply Service (FSS) within the General Services Administration
(GSA) . The principal requirements for obtaining a multiple
award schedule contract is that the items offered are sold com-
mercially and not just to the government and that the company
desiring a contract will give GSA an attractive discount off its
regular commercial prices.

The Federal Supply Service and the Defense Logistics Agency ad-
minister the largest centralized procurement programs for com-
mercial items that are bought against a specification. In both
these government activities, single awards to one supplier are
made on the basis of lowest bid price; and most of these items
are then warehoused and distributed through government facilities.

There is one other method of selling commercial products to the
government, and that is by dealing directly with a user agency
without one of the centralized procurement agencies acting as a
middleman. This type of government purchase is often referred to
as an "open market" purchase, and agencies will normally buy this
way when the supply systems of neither GSA nor the Defense Logis-
tics Agency are able to meet their needs.

What are the government's policies concerning commercial product
procurement?

The Office of Federal Procurement Policy (OFPP), part of the
Office of Management and Budget, is the principal procurement
policy making body within the Federal Government and, as such,
it has the responsibility to develop the government's commercial
product procurement policies. 1Its policy in this area was first
announced in May 1976 and has been restated in numerous policy
documents since that date:

"The government will purchase commercial, off-the-shelf
products when such products will adeqguately serve the govern-
ment's requirements provided such products have an




established commercial market acceptability. The
government will utilize commercial distribution
channels in supplying commercial products to its users.”

Why are commercial product manufacturers so concerned about
government specifications?

The real concern of many commercial product manufacturers is
not the fact that the government has specifications for com-
mercial products, but the fact that the government uses these
specifications as a basis for single awards. In many product
categories where technology is rapidly changing and there are
numerous competitors in the commercial marketplace, the govern-
ment's policy of making a single award deprives many manufac-
turers and dealers from being able to participate in the
government market. Furthermore, when the government buys a
commercial product against a specification, it is freezing the
technology at that point. Specifications also generally call
for the lowest level of product quality and often exclude higher
guality and more cost effective products on a life cycle cost
basis.

Recent trends within the government toward functional or per-
formance specs and away from detailed design specs have been
positive steps, but it will be impossible for many higher wvalue
products to compete when price is the only basis for award. In
product categories where the technology is stable and everyone
in the industry is basically producing the same type product, the
rationale for a single award based on the lowest price is very
logical. However, as the majority of government specifications
are over five years old, the use of a specification as the basis
for a single award in those areas where technology is constantly
changing guarantees that the government will be getting old,
outdated and inferior products.

Won't single awards produce better prices for the government?

That's a very common misconception. In many cases where we are
talking about a rather standardized product (e.g. paper clips),
this is probably true. However, in any product category where
technology is constantly changing (e.g. office machines, audio-
visual products or micrographic equipment and supplies), this is
not the case.. Almost all government specifications in these areas
make it impossible for a manufacturer or a dealer to offer an
off-the-shelf commercial item as most government specifications
require some modification -- whether it be in design, tests,
marking or packaging. These modifications drive up the price

of the off-the-shelf product.




Even if the government does receive a lower price for an item
under a single award, that does not necessarily mean that it is
minimizing the total cost to the government for that particular
item. Often, items which may appear to have a higher initial
cost are actually less costly to the government on a life cycle
costing basis because of lower operating or maintenance costs.
Further, often when the government makes a single award, it
forces manufacturers to exclude their dealer networks from
participating in the government contract so that the manufac-
turer can bid low enough to have the lowest price and win the
award. Therefore, the item then does not receive the benefit
of the full service and training which a dealer network normally
provides to commercial customers.

There is still another factor which also influences the total
cost to the government. Many times, by making a single award,
the government will encourage little-known manufacturers with

no commercial product experience to develop unigue government
items to meet particular specifications. User agencies within
the government will not be satisfied with these unknown brands
and will buy on an "open market" basis, often without the benefit
of any government discounts, the items which they really need
from the established, brand name manufacturers. So while the
GSA believes it is saving 20 percent on a particular item, it
may be saving that 20 percent on only 10 percent of the actual
government requirements while the other 390 percent of the govern-
ment requirements are being bought at normal commercial prices.

Doesn't the government have to make single awards based on low
bid price?

This is another popular misconception. Actually, regulations
which GSA itself has developed require GSA to make single awards
based on lowest price if an adequate specification is available.
The real dilemma comes in attempting to define what is an ade-
guate specification. Take the case of overhead projectors. For
over five years now, without success, GSA has been working on
developing a specification as a basis for a single award on
overhead projectors. It has been unable to come up with an ade-
quate specification because technology in the industry is changing
so fast.

This argument of being required to make single awards is one that
the spec writers continue to perpetuate as it provides continuing
justification for their existence. 1In fact, procurement regula-
tions give contracting officers a fairly wide latitude in deter-
mining their method of procurement if they are willing to question
the adequacy of their outdated specifications.




What is the effect of single awards for highly competitive com-
mercial products on government users?

Single award contracts for highly competitive commercial pro-
ducts have very detrimental effects on government users.
Government agencies often do not get what they really need to
fulfill their missions. They are often forced to pay higher
prices for items they are forced to buy on an "open market"
basis. Generally, technology of single award products is one
to ten years behind what can be obtained just from buying off-
the-shelf on an "open market" basis.

But the most disturbing effect is that the buyers within the
centralized supply system are, in essence, telling the techni-
cal personnel within the various agencies what they need to

run their various operations. Many agencies will just sit back
and grumble privately, but many are forced to buy what they

need directly. A 1974 General Accounting Office report revealed
that some $3 billion worth of commercial products are being bought
directly by the agencies themselves in those areas where GSA

is supposed to provide all the products to meet their needs.

What is the effect of single awards for commercial products on
industry?

Here again, the effects are negative. There is less competition
within the government marketplace as many companies feel that

their higher guality, more technology-oriented products do not
have a chance of selling within the government market. These
companies ignore the government marketplace as a potential sales
area for their new technology. Further, it's another source of
irritation between the business community and government as many
industry people are frustrated with the apparent illogical acts
of the government in continuing to buy lower technology, outdated
and less cost-effective products.

Why doesn't GSA, as the major commercial product buyer, change
its procurement policies?

Many within GSA would like to see their procurement policies
changed and have been advocating reform for years. However, as
within any bureaucracy, there are strong forces which cling to
the old traditions. When policies have been followed for years,
it becomes very difficult to convince people that change is
needed. At the present time, the spec writers within GSA have
been able to convince upper management that specifications for
many types of highly competitive commercial products are in the
best interests of the government.
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The subject of the federal acquisition of commercial products has received a great
deal of attention recently. Both the national and trade press have had numerous articles
extolling the virtues or_condemning the abuses of various acquisition practices. With all
the emotionalism surrotnding most publicized accounts of government procurement, it is
difficult to separate fact from fiction and to objectively evaluate the different acquisition
techniques used by the federal government. .

The objective of this paper will be to discuss the pros and cons of the current
acquisition techniques used by the federal government, to provide background on recent
developments in acquisition policy and to suggest approaches for the future acquisition of
commercial products.

ACQUISITION METHODS

Federal acquisition is based on two underlying statutes, the Federal Property and
Administrative Services Act of 1949 and the Armed Services Procurement Act of 1947.
These acts allow for three methods of acquisition.

l. The Sealed-Bid System

Both of these laws indicate that the preferred method of procurement is the
competitive sealed-bid approach. This approach requires the development of a product
specification and an award to the lowest responsive and responsible bidder.

The sealed-bid technique is used extensively within the federal government to
procure commercial products. It is most often used to procure products that are
warehoused and distributed through the government's own depots, although often the
commercial contractor will perform the warehousing and ship directly to government
users. It is the traditional government procurement practice that has served the nation

well since Revolutionary times.

The sealed-bid technique requires a clearly understood specification or product
description to be effective. It requires a definition of the government's requirements that

allows anyone an equal opportunity to compete without favoring any particular proprietary
product. It is especially effective to procure items that generally are not subject to
technological improvements. Manufactured items such as paper, paint, packaging
materials and hand tools; raw materials like steel; and agricultural products are all
procured very effectively by the sealed-bid technique.

The sealed-bid technique has the following advantages:

It allows all bidders to.compete on exactly the same basis since the products
they offer are all the same, and price is the only criteria for award.

It is quick and easy to evaluate bids when price is the sole determinate.”
It is easily understood by government purchasing officials.

It encourages standardization.




However, there are some disadvantages to the sealed-bid method.

l. It requires the government to maintain specifications that are current with
the state-of-the-art.

It does not allow the government to correct any errors (e.g. poorly written
spec) that may be noticed after the bids are opened--it must either make an
award or cancel the entire procurement.

It often provides the government with items that are similar to commercial
products but are actually a little different. By attempting to write a
specification that does not favor any one manufacturer, the government may
require an item that no one can provide without modifying his standard item.
In essence, a unique government item is created.

It is a costly and time consuming technique that may involve months between
identification of a requirement and subsequent award.

In most cases, it virtually eliminates the value of commercial product
warranties because products may sit in government warehouses for most of
their warranty period before they are put into use.

It encourages the development of contractors who exist solely to produce
items for the government.

It stifles the effective development of new technology since it provides no
incentive for a contractor to improve his product.

It tends to perpetuate the usage of obsolete products by government agencies.

It discourages competition as it tends to favor long standing contractors who
have amortized their equipment on prior awards.

It usually eliminates the use of established dealer and manufacturer owned
service outlets for training and equipment repair.

It encourages government buyers to deliberately "stretch” their requirements

in order to justify what amounts to a sole source procurement of the item(s)
they actually prefer.

2. The Multiple Award System

In addition to the sealed-bid method, the government also employs a technique
called the multiple award schedule system to acquire commercial products. The roots of
this system can be traced back to the Treasury Department in the 1920s where indefinite
quantity requirements contracts were negotiated with multiple contractors. In today's
system, the General Services Administration (GSA) negotiates multiple, indefinite
quantity, annual contracts with contractors who offer similar (but not the same) products
and who will offer the government preferred discounts off their commercial prices. The
system is authorized under existing procurement regulations as an exception to sealed-bid
contracting in those cases where it is "impracticable to develop an adequate
specification."
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After GSA negotiates these contracts and establishes standard terms and conditions
as well as preferred prices, user agencies within the federal government then order
directly from the multiple award schedule contractors. However, they are required under
existing procurement regulations to order the lowest priced items to meet their needs.

Items in highly competitive markets where there are continuing technology
advancements are well suited for multiple award contracts. Products and systems in such
fields as micrographics, audio-visual, duplicating and technical equipment lend themselves
to multiple award contracting.

The principal advantages of the multiple award schedule contract system are as

follows:

It provides a way to competitively procure products where technology is
changing rapidly and it is impossible 1o write "fair" specifications that reflect
current state-of-the-art technology.

It assures the government of receiving commercial off-the-shelf products.
It utilizes the commercial distribution system and local service facilities.

It assures that the government receives prices, terms and conditions equal to
or better than any commercial customer ordering in similar quantities.

It provides a simple, quick way to order relatively small gquantities of
commercial products and receive rapid delivery.

It allows user agencies to select the item which best suits their particular
needs.

It allows contractors to compete in the government marketplace in the same
fashion in which they compete in the commercial marketplace.

It allows small business manufacturers and dealers to compete effectively
against large businesses for a share of government business in their
geographic area,

On the other hand, the multiple award contract system has the following
disadvantages:

It may not provide prices as low as definite quantity, sealed-bid awards.

It gives agencies wide Jatitude in product selection, and agencies may choose
higher priced items than they really need.

It makes it difficult for the government to standardize, as every contractor
offers a somewhat different product.

It requires the submission of extensive pricing data by prospective
contractors for the government to ensure itself that it is getting the best
possible prices.

It is often misunderstood by government ordering personnel who are more
familiar with the traditional sealed-bid approach.




3. The "Open Market" System

There is one other technique of acquiring commercial products for the government.
In this system, the requiring agency deals directly with contractors without availing itself
of either a centralized government-wide requirements contract or a governmental depot
system. (The General Services Administration (GSA), Veterans Administration (VA) and
Department of Defense (DOD) all operate centralized depot systems for different
commodities.)” This type of government procurement is most often referred to as "open
market" purchasing. In making open market purchases, using agencies may use either a
sealed-bid method, competitive negotiation or small purchase procedures (these allow
simplified procurement techniques--telephone quotations--for purchases under $10,000.)

The extent of "open market" purchasing is unknown since the government has no
centralized record keeping for this sort of activity. However, the General Accounting
Office (GAO) has estimated that the volume of "open market" purchasing may equal the
volume of purchasing under both the sealed-bid or multiple award system conducted by the
centralized supply activities. This fact seems to support the premise that user agencies
clearly do have different requirements and that they will ignore the centralized supply
systems if these systems do not meet their needs.

DEVELOPMENT OF CURRENT ACQUISITION POLICY

In December 1972, the Comimission on Government Procurement (COPG) published
its findings after a comprehensive review of the entire federal procurement system. One
significant recommendation was that the government should make pgreater use of
commercial distribution systems and should purchase commercial off-the-shelf products.
The Commission made a strong appeal for the government not to create its own "almost
commercial” products but to utilize what is already available from industry.

Further, in May 1976, the Office of Federal Procurement Policy implemented this

key COGP recommendation with the following directive which still provides the major
policy guidance for the purchase of commercial products:

"The government will purchase commercial, off-the-shelf products when such
products will adequately serve the government's requirements provided such
products have an established -ommercial market acceptability. The government
will utilize commercial distribution channels in supplying commercial products to
its users.,”

In April 1977, Sen. Lawton W. Chiles, Jr., introduced the Federal Acquisition Act of
1977 (S. 1264) which was intended to provide additional implementation to many of the
COGP recommendations. Specifically, in the area of commercial product acquisition, this
bill provided for the increased usage of functional or performance specifications in lieu of
detailed design specifications to promote the use of off-the-shelf commercial products.
The bill also recognized the fact that competitive negotiation was just as valid an
acquisition technique as competitive sealed bidding and indicated that the multiple award
schedule system was an acceptable competitive negotiation technique.

While this bill was not passed into law during the 95th Congress, the philosophy
expressed within the bill is reflective of present day procurement practice, and the bill is
expected to be reintroduced during the 96th Congress. Further, the directions indicated in
S. 1264 are already shaping the acquisition policies of the Office of Federal Procurement
Policy which has been supportive of using both functional or performance specifications
and multiple award contracting.




OPPOSING POINTS OF VIEW

This subject, the best way for the federal government to acquire commercial
products, produces equally vocal advocates on both ends of a sprectrum that runs from
single, sealed-bid awards based on design specs on one end to multiple awards on the
other. Basically, the sealed-bid advocates will argue that specifications can be developed
for every government requirement, and single awards can thus be made. Part of this
group is also moving away from the use of design specifications and is advocating the use
of functional or performance specifications. They believe that simplified, shortened
purchase descriptions can be developed to assure maximum competition and sealed-bids
without the need to maintain detailed federal or military specifications. There is also a
great deal of support for the concept of "two-step" procurement, whereby prospective
contractors offer a proposed product design in response to a functional specification in the
first step, and then those product designs which the government deems acceptable are
eligible for price competition during the second step.

Advocates of the opposite point of view will argue that the multiple award system
is the only way to acquire commercial products. They believe that the government
inhibits the introduction and use of new technology by developing specifications--whether
design or functional--and making single awards. They believe the multiple award system
is a competitive negotiation system that provides the government technologically superior
products at lower prices than commercial users of the same products. They argue that it
also allows the government to take advantage of off-the-shelf delivery, local service and
better warranties. -

These in favor of multiple awards also point out that the system is a boon to small
business manufacturers and independent dealers who would be unable to compete in a
sealed-bid situation. It allows small businesses all around the country the opportunity to
compete for government business in their geographical area in the same way they compete
for commercial business. On the other hand, the sealed-bid method excludes unsuccessful
bidders from participating in government business. It deprives the government of taking
advantage of the highly developed commercial distribution system which exists in this
country.

WHO'S RIGHT?

We would suggest that neither group is completely right--nor completely wrong.
Rather, we believe that both techniques are valid and appropriate in different situations.
The problem is picking the procurement technique that best fits the needs of the

government and peculiarities of the product and/or industry which is involved.

We recommend that the following be considered before a decision is made as to the
appropriate acquisition technique for a particular product:

What is the total value of the procurement?

How many items are normally ordered at one time? How often are they
ordered during a given time?

What is the nature of the market situation for the product? Is it a highly
competitive market? Is it an area where technology is moving quickly or is it
marked by rather gradual changes in product function and design?

Is there a recognized commercial distribution system? Can the product be
purchased economically in numerous locations?




What are the needs of the user agencies? Do they have different
requirements based upon their mission requirements, or can they all use the
same item?

Is the product one that requires a large capital investment to manufacture, or
is it a product that is primarily labor intensive?

How have the government's requirements previously been supplied? Are small
or minority businesses dependent upon the government business?

And, probably most important, what is the most cost-effective system to
supply government users considering all costs to acquire and deliver an item
to the ultimate user?

In some cases, it will be more efficient for the government to utilize specifications
and make a single award. In others, multiple award schedules will make more sense. In
still others, agencies should purchase their needs on an "open market" basis.

We caution those in government and industry who believe that only one technique
will solve all the government procurement problems, For example, it would be a mistake
to believe that short, simple performance specifications are the answer to buying
commercial products. Adequate performance or functional specifications 'may actually be
more difficult to develop than the more traditional design specifications. In some
situations, they may work extremely well; in others, they may be a disaster. Well written
functional specifications may actually be longer than the design specifications they seek
to replace.

Likewise, multiple award contracts should only be utilized where there are obvious
cost advantages to the government. If a commodity is readily available at numerous
commercial outlets and is subject to frequent price-cutting market pressures (e. g., hand-
held calculators), it is probably not cost-effective for the government to have a
centralized multiple award type contract.

We recommend that the procurement policy makers in Congress and the Executive
branch give government buyers the greatest flexibility in determining the method of
acquisition that best suits their needs. It is easy to be swayed by stories of increased cost
utilizing one technique or another, but we believe that all recognized approaches are
needed. We also believe that all the existing techniques can be improved. Both the
sealed-bid and multiple award contracting techniques need to be continually re-evaluated
and strengthened.

The problem facing government procurement officials is not to pick one technique
for commercial product acquisition over another, but to establish the most appropriate
criteria that makes a particular technigue more preferable in a given situation. We hope
that policy makers in both the Legislative and Executive branches keep this in mind as
they develop further acquisition policy. The decisions which are made over the next few
months are critical to the thousands of small and large businesses who supply the
government's requirements of commercial products.
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APPENDIX C

GAO REPORT DRAWS OPPOSITION FROM TRADE ASS IATIONS

The National Audio-Visual Association (NAVA), the Natio
Micrographics Association (NMA), and the National Office Products
Association (NOPA) are objecting to a new General Accounting Office
GAQ) report entitled, "Ineffective Management of CSA's Multiple
Award Schedule Program--A Costly, Serious, and Longstanding Problem."
The GAD prepared the report at the request of Rep. John L. Burton
(D-California), Chairman of the Subcommittee on Government Activities
and Transportation.

In a joint statement, the trade associations said, "We had
hoped that the GAO would take an objective and balanced look at the
multiple award contracting stem. Instead, what the GAO
presented is a poorly researched, sensationalized report that
up to its usual standards of unbiased reporting." NAVA President
Robert Gordon said, "We all want to see improvements at GSA. GSA
does have management problems. But when GAD wants to give year long
monopolies to single companies instead of relying on the multiple
awards system--that's throwing the baby out with the bath water.”

The associations maintain that “"the conclusions in the report

were reached before the study was performed, and the study team re-

searched only those contract situations that support their pre-

conceived notions. They attempt to portray the most ludicrous examples
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of inefficiency they could find and lead the reader to believe

that the e

ples are typical of the entire program.,"

NAVA, NMA, and NOPA agree with the GAO that jimprovements
are needed in management of the multiple award schedule system.
"We have stated publicly on previous occasions that more atten-
tion should be given to the types of items put on schedules,
that government buyers need more market research to familiarize
themselves with the industries they are dealing with, and that
improved management controls should be established over the
program. However, we are appalled at the so-called facts which
GAO uses to support its conclusions," the associations said.
The NAVA, NMA, and NOPA joint statement gave the following as

examples:

@ On page 11, GADO refers to a study that indicated
$180,000 a year could be saved if overhead projectors
were purchased on a single award basis utilizing a
government specification instead of under the multiple
award system. GAO is incorrect because GSA actually
estimated savings from $39,500 to $61,500 a year.
Further, GAO fails to mention that this savings con-
tains numerous errors. It was prepared by the GSA
spec writers, who at that time were advocating giving
all the overhead business to a single firm. In fact,
using the numbers generated by the spec writers, NAVA
proved that the government is already saving 580,000
under the multiple award system. Ignoring the savings
under multiple awards, the Army attempted to buy over-
head projectors which had to be specifically built to
a government specification, but the project was a total
disaster. Some five years after the Army attempted this
type of single award procurement, only 2,000 of 6,000
projectors have been delivered. Had the Army stuck to
off the shelf projectors commonly used throughout the
United States, this would have never happened. We think
that GAO ignored the Army case because it doesn't support
the GAO thesis.
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On page 24, GAO implies that a vendor can just raise

his list price if a GSA bureaucrat demands a greater
discount. What GAO does not say is that to legally raise
a price, a company would have to raise its prices to all
customers and not just to GSA. Further, a company

cannot get a multiple award contract unless the majority
of its sales are to commercial customers, So, raising
prices just to comply with a government discount would

be unwise business practice in most cases.

On page 30, GAO reports the case of a manufacturer and
dealer selling the same item on a GSA schedule at differ-
ent prices. Besides the fact that the prices quoted by
GAO are last year's prices and thus out-of-date, GAO

fails to mention that GSA has a firm poliecy against
awarding contracts for the same item to two different
vendors., We agree with GAO that this should not occur,

but we find it interesting that only one example of this
was shown when GAO indicates that it reviewed approxi-
mately 1,000 contracts covering tens of thousands of items.

On page 42, GAO implies that the government is cne custo-
mer, and industry should deal with the government as if
all of government were located in one place. In fact,
there are well over 100,000 separate agency ordering
activities, and the schedule program was developed to
service the varied and relatively small orders from all
of these thousands of locations.

On page 46, GAO indicates that GSA saved $2 million by
switching from multiple to single award on lfmm microfilm,
The truth of the matter is that the price of 16mm micro-
film had dropped 75 percent in the commercial market over
a year before GSA changed its procurement practices. The
switch in procurement method had absolutely nothing to do
with the so-called saving which GAO references. The
prices dropped because of market conditions and not be-
cause of G5A. Then on page 46, using faulty assumptions
such as, "GSA made the prices drop," GAO estimates total
savings that might be obtained by changing the entire
multiple award program.

On pages 48-56, GAO, based on a sample of 24 items,
concludes that the states are getting better prices than
GSA. However, GAO conveniently overlooks those situations
where GSA is getting better prices than the states.




Further, GAD virtually ignores the fact that the states'

definite ntity while GSA operates an
finite quantity cor cting program. This whole
section compares apples and oranges and is statistically
invalid.

51 and » references are made to price differen-
between state and federal prices on Sharp calculators.
However, GAD : ignores that the state prices are based
on definite 18 ty commitments while the federal prices
are based on finite quantities.
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APPENDIX D

PRODUCT PRICING UNDER MULT IPLE-AWARD
FEDERAL SUPPLY SERVICE CONTRACTS

CBEMA comments on a Report of the Congress by the
Comptroller General of the United States
“"Federal Supply Service Not Buylng Goods at Lowest Possible Price”

The General Accounting Office has stated In a report issued
March 4, 1977 that:

o Some contractors charged the Government more for thelr products
than they charged commerclal customers who brought smaller or comparable
quantities of those products.

o |If the Federal Supply Service had sought and obtained prices
comparable to those glven other customers, the Government could have
saved $1.2 million on products bought from flve contractors.

The above statements, which appear on the cover of the report along
with the title, are misleading, and do a disservice to the Federal Supply

Service (FS5), the contractors Involved, and the multiple-award contracting
program Itself.

The discusslon In thls paper |s presented as follows:

o Multiple-award contracting: The need. The System. The
alternatives.

o Multiple-award contracts versus commercial sales under annual
aggregate purchase agreements.

o Multiple-award contracts versus commercial sales to origlinal
equlpment manufacturers (OEMs).

o Mulflple-award contracts versus single-award contracts.
o Contractors priclng data provided for multiple-award negotiations.
o Conclusions and recommendations.

Multiple-award Contracting

The Federal Supply Service (FSS) has establlished a program consisting
of multiple-award term contracts for Indefinite quantities of commercial
products. The products can be ordered directly from suppliers by any
Federal activity In the Unlted States.
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The contracts are for off-the-shelf products sold to the general
public through dealers or menufacturer outlets. The contracts often
Include customer service, operator Instruction, warranties for cne
or more years, malntenance service, and supply requirements. At an
FS5-negotiated discount, the contracts provide Federal users throughout
the United States with Item selection and customer service comparable to
that avallable on the commercial market.

Thls program simplifies the purchase process for all Federal user
activities by centralizing the negotiation of terms and conditlons and
by assuring reasonableness of price for any Item bought under the
contract. The user agency simply places a ocne-page dellvery order with
a local dealer or manufacturer outlet and pays for items recelved or
service rendered In accordance with the terms and conditions of the
FSS contract.

With a few excepticns every Item In each multiple-award contract
Is subject to a maximum order Iimit. The contracts are designed to
simplify the process and paperwork for the purchase of small quantities
of comerclal products required by user agencles at or near the place
of need. Very large procurements are not permitted, requiring other
methods of procurement.

The contracts are called multiple-award because they are executed
with several suppllers for each product line. This method of support
Is generally the most cost effective for off-the-shelf products that
are widely avallable through commercial outlets that serve the general
public. Since the supplier's product description Is the basis of the
contract, development of Government specifications |s unnecessary. The
use of established commerclal distribution systems also eliminates the
costs of Government storage and distribution. Both the purchase of
commerclal Items and the use of commerclal distribution systems are
conslstent with the policy set forth in OMB memorandum, May 24, 1976,
Subject: Procurement and Supply of Commerclal Products.

Some of the seldom recognlzed benefits of multiple-award contracts
are that they:

6 Provide for a way to meet varlations In agency requlrements due
to mission needs and changes In operating conditlons.

© Enable selection of the supplier with the best or most responsive
service organization at a particular user location.

o Provides array of devices and material with widely varylng features.

o Eliminates the encormous burden of an untold number of separate
contracts.

o Eliminates expense of preparing and maintaining specifications or
purchase descriptions.
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o Attracts many contractors to dolng business with the government
which Is vital In the event of mobllizatlon or other emergencies.

Many State and local government purchasing activities use the
multlple-award contracts as priclng standards for procurement. Thus,
the FSS multiple-award contract system has a beneflclal ripple effect
on non-Federal government unlts.

One alternative to multiple-award confracting Is a single-source
excluslve contract of a glven commerclal product for direct delivery to
Government agency Installatlons. This approach requires the development
of product specifications and conditlons for dellivery, warranty, and service
to enable sollcltation and award fo a single suppller. The unit price
resulting from a single-source contract for a large quantity of a
of off-the-shelf Items, but the tofal cost of the process to the Government
Is slgnificantly higher and the timelliness of support fo thousands of
Federal users |s reduced.

The first alternative, a single-source term contract, requires the
use of Government speclficatlons and reduces the range, and often the
quality, of Items avallable, causing many users fo Ignore the Federal
contracts and make expensive open-market purchases.

A second alternative, |.e., the purchase of quantities of an Item
under a Government speciflication for stock In Government warehouses and
distribution to users as needed, Is éxceadlngly expensive. Studles by
the Commisslon on Government Procurement have shown that such a system
frequently costs as much or more to administer than the savings In price
achleved by consolidating requlrements.

I+ 1s self evident that due to the disparity In dellvery requirments
and other contract Items and conditlons, & falr comparison of multiple-
award contracting with the foregoing alternative methods cannot be made
on price alone, even when only the Government Interests are considered.

Mul'tiple-award Contracts Versus Commercial Sales Under Annual Aggregate
Purchase Agreements

The GAO report cltes three examples of an aileged disparity between
the discounted prices glven to FSS and those glven to other customers under
annual aggregate purchase agreements.

In each example the quantity discount glven to the commercial customer
was for a flrm purchase commitment with delivery fo one or a very few
locatlons. The multiple-award contract Identified by the GAD guaranteed
no quantities and was avallable to thousands of customers throughout the
Unlted States. The terms and conditlons of the non-Government sales con-
tracts dlffered significantly from those In the multiple-award schedules.
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It does not appear reasonable or falr for FS5 to expect the same
prices offerad to other volume customers when the dellvery conditlions
and other contract terms significantly differ from the terms of the
Government sollcltation. The Government should not be authorlzed to
use noncomparative prices In negotiations without appropriate adjustment
The rationallzation that the great volume of business done by the Govern-
ment collectively compensates for the difference In terms and conditlions
Is not valld. For the most part, thls volume accrues from many small
purchases by a staggering number of ordering locations. However, this
type of price Information should be obtained for the Government's con-
slderation In evaluating alternatlve contract approaches.

Multiple-award Contracts Versus Commerclal Sales to Orlginal Equlpment
Manufacturers (OEMs)

The GAD reports several examples In which suppllers gave original
equipment manufacturers (OEMs) better prices than they gave the Government
on multiple-award contracts. These OEM sales are exclusive contracts for
large quantlties often dellivered to a single assembly polnt. There Is
Iittle customer service (because the purchasing company Is not the ulltmate
user) and generally no warranty Is required.

The terms and conditlons for these agreements, as well as the quantity
commliments, differ so greatly fiom those of Federal multlple-award contracts
that a fair comparison Is not possible. As in the case of annual aggregate
purchase agreements, the base for negotlations Is the terms and condltlons
set forth In the sollclitation and not simply the total quantity or volume
Involved.

Multiple-award Contracts Versus Single-award Contracts

The U.S. Forest Service example cited by the GAD was for a quantity
that exceeded the maximum order |Imltation of the referenced multiple-
award contract. The example shows the benefits In prices to a single using
activity that was able to ldentify specific requirements, develop specifl-
catlons, and sollclt blds for a slngle award. For proper comparison, the
cost of the buylng process should be computed to determine total savings
to the agency. In other words, "Total Economic Cost" as developed by the
Commission on Government Procurement should be considered, not Just the
purchase price.

The multiple-award contract program requires all agencles to soliclt
blds or proposals on specific requirements that exceed the maxImum ordering
limitation (MOL) or to have these purchases made for them by the FS5. For
large quantity purchases, this feature of the contract ensures that the
Government customer seek more favorable prices through separate solicitatlion,
The terms and conditions of multiple-award contracts restrict contractors
from accepting orders that exceed the MOL.
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Contractors Priclng Data Provided for Multiple-award Negotiations

The GAD report indicates that proposals did not always show the
extent of dliscounts contractors give fo other customers. This con-
cluslon was made on the basis of "A comparlson of contractor sales
records that showed numerous instances of better discounts given to
other customers than to FS5."

Federal Procurement Regulation |-3.801-1 states that:

It Is the policy of the Government to procure
property and services from responsible sources at
falr and reasonable prices calculated to result In
the lowest ultimate overall cost to the Government.
Sound pricing depends primarlly upon the exerclse
of sound judgement by all personnel concerned with
the procurement.

It appears to us that "fair and reasonable prices" relate to the
terms and conditlons of the sollcitation and the resulting contract.
The terms and conditions with respect to FSS multiple-award contracts
Include prepaid dellvery to any user activity In the United States and
the customer services normally assoclated with retall sales. The prices
solicited and the marketing data supporting the prices clearly relate fo
the terms and conditions of the proposed contract and not to other sales
that a company makes under varying clrcumstances to other customers.

The GAO Inference that the Government should be glven the same or
better prices than any other customer regardiess of cost, dellvery conditions,
and other contract terms Is an |ssue that needs fo be resolved. Prlce
Iinformation on contracts with different terms and conditions will generally
be provided by our member companies for the purpose of evaluating alter-
native methods of procurement. However, If a member prefers not to include
date unrelated to the sollcitation, It should not be considered as In-
complete or Inaccurate submission of pricing data. For large single pro-
curements (exceeding the MOL) the contractor may not be able to disclose
the prices because they may not be establlshed In advance.

Conclusions

We do not agree with the GAO recommendation that FSS develop procedures
to enable 1t to obtain discounts and/or refunds equal to those obtalned under
non-Government aggregate purchase agreements or orlginal equipment manu-
facturer discount, unless the terms and condltions of the contracts are
comparable.
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In determining appropriate contracting methods, It Is essentlal that
the using agencles' needs be recognized and that signlflcant costs assoclated
with the buylng process and use of the products be considered and the time-
Ilness of response to the user should also be a major conslderaton.

The competitive nature of multiple-award contracts (1) In the market-
place, (2) by F5S In negotiating discounts, and (3) throughout the perlod
of performance, needs to be recognlzed.

The bottom lIne Is the total economic cost of the Government at the
point of use. As outlined by the Commission on Government Procurement,
this cost includes signlflcant factors beyond price. Many of these factors,
such as the costs of development of specificatlions, are generally Ignored
In formally advertised purchasing. Thus, the beneflts of competition
obtalned through the negotiation of multiple-award contracts are Just as
significant as those obtained In formal advertising.

This analysls stresses the advantages of multiple-award contracting,
but CBEMA does not recommend its use exclusive of other purchasing methods.
CBEMA endorses use of the procurement and support method that ylelds the
least total cost to the Government. Our recommendation Is that the optimum
mathod be determined by conslderation of all signlflcant cost factors, not
simply the contract unlt price.
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AFFENDIX E

FACTORS TO BE CONSIDERED BY GSA BEFORE ANY LARGE SCALE CHANGE 1S
MADE IN MULTIPLE AWARD - INDEFINITE QUANTITY PROCUREMENT METHOD.

1. What is the affect on small business
Extent of small business participation currently

Extent of small business participation in definite guantity
procurement

Viewpoint of small business toward system

How would it affect using Agencies

Manpower (How much additional procurement manpower would
be reguired..)

Could agencies meet needs on a timely basis

Would a sudden significant change result in another fiasco

Is it known where the current method is most effective? Is it for
large and small or small guantity procurements involving:

Equipment purchase

Equipment rental

Maintenance of Government-owned equipment
Supply purchase

Has it been determined that any significant combining of agency
needs is feasible particularly for the wide variety of higher
technology items, widely varying features, and service support.

Is it feasible to consider definite quantity-advertised
procurement of

Rental of relatively low cost high technology items considering
Federal inability to make a long term commitment.

purchase of relatively low cost, high technology products which
require training and service support in both metropolitan areas
and, more importantly, in the more remote Federal installations.

Has it determined under what circumstances or for what products
the use of definite guantity-advertised procurement is most cost
effective.
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ed are awarded on

products;,
considering

)le to force the agencies to increase sharply
cet contracting for many small procurements in
=W O h y Federal Socio-economic contract reguire-
its (S rmative Action, Small Business subcontracting,
and the like).
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APPENDIX F

stimony of Michael J. T ers at hearings held before the Subcommittee
on Federal Spending Practices and Open Government (Committee on
Governmental Affairs), July 18, 19, 22, 26, and 28, 1977 regarding
S5.1264 ==

TESTIMONY OF MICHAEL J. TIMBERS, PRESIDENT, THE
WASHINGTON MANAGEMENT GROUFP

_ Mr. TivBERs. Mr. Chairman, I am very happy to be here. As you
indicated, I am president of the Washington Mansgement Group,
which is & consulting firm specializing in governmental procurement
issues.

I am also on the staff of the graduate school of business at Michigan
State University, where 1 teach & course on public sector procurement.

very pleased Lo testify on S, 1264, the Federal Acquisition Act

. in order to share with the committee some of my frustrations
and conecerns with the current method of procunng commercial-type
goods within the Federal Government.

The obeervations I will express today reflect my previous expenence

sioner of the Federnl Supply Serv ce F 3 through

, ind my work in the private sector since leaving public 2

My remarks this morning also have the endorsement of the

al Assoriation, the National Micrographi Association,
Products Association, snd the Computer and
Business Equipm Manufacturers Association.

Before I get into my specific comments concerning the bill, T would
like to tak L sortunity to praise the efforts of this co nmittee
through the leadership of its chairman for the tremendous sirides
that have been made in the procurement ares since the Commission
on Government Procurement issued its report in 19

«ch achievements as establishment of the Offies of Federal Pro-

eurement Policy ; reform of major system acquis ions; ereation of the
Federal Procurement Institute; sight investigations into the
Deperiment of Defense’s beel procurement progrem and the Small
Jusiness Administration’s 8(a) program; and implementation of the
recommendations of the Commission on Government Frocurement
tre just & few examples of what this commiltes can point to with
Justifinble pride.

This bill is but & continuing example of the effective and innovative
lead hip which you personally, Mr, Cheirman, your committee,
and your excellent staff have brought to the procurement field.

1 am particularly interested in the effects of this proposed legislation
Upon the eommercial product manufacturers and distributors of
this Nation.

Current governmental acquisition policies are forcing many of our
eading commercial product manufacturers and distributors out of
the Government Insr]kclplr(r:c.

_These policies are resulting in excess costs and outdated techno
within the Government's supply system. It is my hope and the bope:

of bundreds of commercial product manufsclurers and distributors
that your billl can raturn common sense-4o the Government's purchass
of off-the-shelfl commercial products

My testimony is divided into two parts First, T have a number of
textusl recommendstions on specific sections of the bill.

And, second, I would like to focus on an ares that I feel is not
adequately covered in the bill; the need for a strong statutory base for
the multiple award contracting system.

However, in the interest of time, the textual recommendstions are
atlsched to my testimony &nd, with the chairman’s pern sion, T will
provide them for the record and not go through them in detail.

Senator Cares. It will be included in full in the record.
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Mr. Tiusers. Thank you, Mr. Cheirman. Turning now to the
subject of multiple award contracting, I think it is important to
first provide some background on what has been occurring in the
procurement of commercial products over the last few years.

When I was Commissioner of the Federal Supply Service in December
of 1974, the General Accounting Office published a report on improving
the Elrocurcment, programs of the Federal Supply Service.

This report pointed out that the Federal Supply Service was only
providing about 50 percent of the commercial-type goods and services
that they could potentially be supplying to other agencies.

Or to put it another way, agencies were buying 50 percent of their
commercial goods and services on their own, without coming through
the Federal gupply Service. -

As Commissioner at that time I was obviously concerned; as a
taxpayer, I remain concerned, because I see the tremendous loss of
governmental purchasing power as each agency does its own thing and
pays regular commercial prices for its commercial goods. :

1y investigations into the problem &t that time and my experience
with commercial product compsanies and governmental users since
leaving public service have convinced me that the basic reason for
this problem is the fact that the Federal Supply Service is generally
not providing the commercial items that otﬁer agencies really want
and need.

Under their interpretations of current procurement law and regula-
tion, Federal Supply is convinced that they should be writing specifi-
cations and making single awards for all types of commercial items.

And, for many types of low technology, high volume, rather generic
types of items such as paperclips, pencils, paper products, packaging
materials, simple hand tools, and the like, this policy maﬂes sense.

However, they are mistakenly applying that same a]])_lproach to

commercial items, where there is intensive competition in the market-
place, fast-moving technology, important maintenance and service
considerations, and numerous slightly different product models to
reflect different requirements and applications.

Attempting to write & single Government specification to satisfy
all user needs just to make an award to one manufacturer is ridiculous.

This policy has led to many minimal quality, outdated products
being bought by the Government at excess prices. It has driven higher
quality products provided by established commercial product manu-
facturers and distributors, both large and small businesses, out of
the Federal Government marketplace,

An obvious question is: How did the Government get into this
position? I think a large part of the answer goes back some 10 years

o when the Government wrote a specification for the procurement
ol computer tape.

Within 2 years after the introduction of this specification and the
resultant single award, the Government's price for computer tape
had dropped by 50 percent.

The Eovemment specification and procurement personnel assumed
that their specification was responsible for this apparent savings, in
the millions of dollars, and this apparent success provided the incentive
to write more and more specifications for other high technology
products.

JTowever, the Government made an assumption in this case that a
minimal amount of investigation would have shown to be completely
fallacious.
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What really happened during that time period was that a tremendous

range of competition in the commcrciar marketplace coupled with

cavings in raw materials and normal manufacturing efficiencies as the
roduct matured created the downward price pressure.

Actually, the Government, who represented only 10 percent of the
total marketplace, was getting prices that were only slightly better
than any normal commercial user was getting by buying small

wantities and, in fact, Government prices were actually 30 percent
higher than what large commercial users were paying for the same
tape, but without the unique Government testing, marking, and
packaging requirements.

I might add that 10 years later with thousands of dollars still bein
spent every year to maintain a specification and perform speci

overnment testing, Federal Supply still pays more than large
commercial users for the same product.

A few other more recent examples that might be of interest to the
committee include the following: Government agencies are supposed
to purchase audio cassettes, tﬁe kind you would use in any tape
recorder, from Federal Supply.

Federal Supply purchases tiwse cassettes against a specification that,
incidentally, tllj'ne ?argest, commercial cassette manufacturer in this
country does not meet, and offers a standard 60-minute cassette in
their supply catalog for 79 cents.

A higher quality, 60-minute cassette is available to any Government
agency off the shelf at 73 cents and below. Under & single award
contract in the summer of 1976 Federal Supply awarded all of the
audio cassette business to a relatively unknown manufacturer who
produces all their cassettes in Haiti in a plant that Federal Supply
never inspected before the contract award.

Nine months later, the manufacturer was delinquent on 400,000
cassettes. In this situation, it is no wonder that a far higher percentage
of Government, users purchase cassettes on an open-market basis
directly from the eight highly competitive and well respected com-
memia{manufacture;s rather than through Federal Supply.

Likewise, on many lenEth of one-quarter inch sound tape, Govern-

ment agencies can purchase a state-of-the-art, off-the-shelf product
through normal commercial distribution channels at lower prices than
the product Federal Supply offers.

A product, 'mcidenta?y, that reflects technology 10 years behind
the times. For example, the lowest bid price on the most recent
solicitation for a 2,500-foot reel of this tape was $8.30, while a better
off-the-shelf product can be purchased at hundreds of locations around
the country for approximately $7.

Another example of this blind dedication to trying to develop -
unique Government products for well-established commercial items—
and one that Bob Judson mentioned a few minutes ago—is the Gov-
ernment’s continuing efforts over the last 5 years to develop specs for
overhead and super 8 millimeter projectors.

Here are product areas with intensive commercial market com]i:)e-
tition and rapidly moving technology that are sold and serviced by
hundreds of small, independent dealers throughout the country.

Yet the Army continues to purchase overhead projectors against
an outdated purchasing description for stocking in their depots and
Federal Supply continues relentlessly to develop a unique Govern-
ment specification for overhead projectors.

Incidentally, it is my understanding that the Army's most recent
urchase of overhead projectors for their depot program wasata price
igher than the ret.aif price for & comparable off-the-shelf machine

from a major manufacturer.

With the Chairman’s permission, I would also like to provide for
the record a resolution adopted at the annual meeting of the National
Audio Visual Association which speaks to the issue of Government
specs in this projector area. This association represents some 800
manufacturers and dealers in the sudiovisual industry.
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HIGHLIGHTS

* Writers of Government
specifications for products claim,
as a result of their work, Gov-
ernment  buys “commercial-
like” products of better quality
and/or at less cost than similar
products on the commercial
market.

® Fact is, they probably force
the Government to spend more
money, dilute competition, and
end up with poorer products
than what any “man-on-the-
street’” could buy at the corner
drugstore.

Exploding The MYTH
Of Government
Specifications

By Michael J. Timbers
President
The Washington Management Group, Inc.

The last year and a half have been
frustrating for many commercial
product makers and/or their dealer
outlets. Their hopes of moving into or
increasing a share of the Federal Gov-
ernment market had been pumped up
back then by an Office of Federal Pro-
curement Policy (OFPP) directive.

It said, essentially, that Govern-
ment agencies should start to buy
commercial off-the-shelfl products, if
they existed, to perform needed Gov-
ernment functions—and stop creat-
ing unique, Government-only,
“commercial type" items. For
hundreds of firms, that was a hearten-
ing sign the Government might be
about to show a little sound, common
sense,

However, as the months rolled by,
industry expectations have sagged.
They have seen precious little evi-
dence any Government specification
writers have changed direction (from
writing technical, engineering speci-
fications to writing “function” ones).

True, there have been
pronouncements about “this new
initiative” or “that new project,” but
most of it appears to be lip service
with little substantive action behind
it. Little wonder many commercial
product people harbor strong skepti-
cism that anything or anybody can
stop the tremendous momentum built
up by the bureaucracy in the commer-
cial producl area.

* Stops Innovation—This lack of
response to the OFPP efforts is partic-
ularly frustrating Lo companies
which deal in those product areas
where the competitive pressures fos-
ter rapid technological change. These
firms have found that they are, in

effect, penalized for being innovative
because they find themselves locked
out of the federal government
market—locked out because they are
trying to offer their products against
specifications that reflect outdated
technology and require non-standard
testing, marking, packaging and han-
dling.

Is there some conspiracy to makeit
more difficult to deal with the Federal
Government? And, if so, why? I sup-
pose that many companies could offer
up enough horror stories to lend some
credence to that theory. However, |
don’t believe itis anything so sinister.

From my experience as Commis-
sioner of the Federal Supply Service, I

—
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have found guvernment procurement
and specification people to be hard-
working, often overworked, intelli-
gent professionals who are truly dedi-
cated to reducing federal government
expenditures. I have found that the
vast majority of them have strong
convictions that their actions are
truly in the best interests of the Gov-
ernment.

They think that way, in part,
because industry has neglected its
responsibility to them and itself; has
done, in short, a poor selling job.

While at GSA, 1 seldom heard an
industry case presented with facts
and figures. They tended to talk in
generalities, instead, without provid-
ing hard, cold data that speaks for
itself.

Since 1 left government service, |
have become very farmlmr with the
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received a lower price was the 1972-74
period. But those familiar with the
period know that GSA had tremend-
ous delivery problems and many of
their Agency customers were forced to
purchase tape on the open market. In
sum, GSA, with its specification-
based single award system, has gen-
erally paid more for computer tape
than large commercial users—
without even adding in the Govern-
ment's wnrehousmg cost.

It is worth examining the situation
back in the 1966 through 1968 time
frame to more clearly understand
what created the enormous price
reductions. There were three major
factors.

First, eight new manufacturers of
computer tape entered the market dur-
ing the mid-sixties.

Second, there was an

that « ial

cumpnnles have in dealing with the
Federal Government. Many compan-
ies who were reluctant to speak can-
didly with me when 1 was with GSA
have convinced me now that some of
the policies which seemed right to me
when I was a GSA official are, in fact,
increasing government expenditures
instead of reducing them.

* Mag Tape—A good example of
this is the way the Government buys
computer tape. For years, the Federal
Supply Service (FSS) has made sole
SOUrCE AW on computer tape.
They have pointed to the tremendous
savings that they have realized
through the development of a specifi-
cation which allowed them to makea
single huge award each year. It was
one of the favorite examples that 1
would cite whenever I was extolling
the virtues of specifications.

In fact, computer tape is still con-
sidered to be the classic example of
why the long-standing policy of writ-
ing more specifications in high tech-
nology areas is particularly valid.

However, based on some recent
research into the history of the Gov-
ernment’s procurement of computer
tape, I find that the Government has
not done as well buying computer
tape as have many commercial users,
In fact, it appears that the Govern-
ment's use of a specification with its
special requirements has cost the
Government thousands of dollars
over the years.

As you can see from the attached
chart, the GSA price for the most pop-
ular type of computer tape in each of
the last 11 years has been lower than
what a small commercial user would
pay. H , GSA has istentl
paid more for their “specification
product” than have large commercial
users for an off-the-shelf product. The
only period of time when GSA

approximately 60% drop in the cost of
reels and cases.

And third, the price of polyester (a
key raw material) dropped over 60%.

Based solely on the response to
their solicitation and lacking the
inside information of what was actu-
ally happening in the marketplace,
GSA made a reasonable assumption,
at that time, that their specification
was responsible for the drastic price
reductions, Based on that assump-
tion, GSA continues to pursue a vigor-
ous specification policy in this and
other areas.

* Go Commercial—What are the
implications of all this? To me, it
seems to indicate that GSA needs to
take a hard look at their specification_
policy. It certainly seems to point out
that the Commission on Government
Procurement and the OFPP were
right on target in their recom-
mendations to buy commercial off-
the-shelf products and not to continu-
ally create new, gmemmenl unique
products.

It seems to bolster the argument

system and buy what they really
need al commercial prices from the
established commercial manufac-
turers and dealers. If we had multi-
ple award contracts on all these
items, we would be better servicing

our customers and providing a

lower total cost system for the Gov-

ernment. I would much rather see
us receive a 10% discount on 100% of
all the purchases by the Federal

Government than 20% of just the tip

of the iceberg.”

In December of 1974, the General
Accounting Office published a report
on improving the procurement pro-
grams of the Federal Supply Service.
This report pointed out that Federal
Supply was only providing about 50%
of the commercial-type goods and ser-
vices that they could potentially be
supplying to other agencies.

Or, to put it another way, agencies
were buying 50% of their commercial
goods and services at regular
commercial prices on the open market
without coming to Federal Supply.

We didn't realize it at the time, butit
seems tome that the current specifica-
tion policy is the root cause for GSA
falling short of fulfilling its agency
support mission.

® An Absurdity—Under their
interpretation of current procurement
law and regulation, Federal Supply is
convinced that they should be writing
specifications and making single
awards for all types of commercial
mnw And, for many types of lower

logy, high lume, rather
generic types of items such as paper
clips, pencils, paper products,
packaging materials, paint, simple
hand tools and the like, this policy
makes sense.

However, they are mistakenly app-
lying that same approach Lo commer-
cial items where there is intensive
competition in the marketplace, fast-
moving technology, important main-

that many trade ions, manu-
facturers and dealers have been say-
ing: “The Federal Government should
utilize the multiple award system to
purchase highly competitive commer-
cial items in those areas where tech-
nology is continually changing.”

If these voices are not loud enough,
1 would urge the FSS to heed the cries

“...mood is ripe for
procurement reform.”

tenance and service considerations,
or numerous, slightly different prod-
uet models to reflect different require-

of their own L Itis
knowledge that many agencies will
not use Federal Supply single award
for high logy items
because more cost-effective items are
available offtheshelf from regular
commercial distribution channels. As
a Federal Supply official related tome
recently:
“We spend all our time trying to
save 20% off the tip of the iceberg
while forcing the bulk of our agency
customers to go around the supply

GOVERNMENT EXECUTIVE

ments and applications. Attempting
to write & single government specifi-
cation to satisfy all user needs just so
Federal Supply can make an award to
one manufacturer is ridiculous.

This policy has led to many min-
imal quality, outdated products being
bought by the Government at excess
prices. It has driven out of the Federal
Government marketplace higher
quality products provided by estab-
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lished commercial produet manufac-
turers and distributors, both large
and small business.

I think the climate is right for a
basic shift in procurement policy; one
that would be applauded by industry
and government users alike,
Although in office for less than four
months, the very capable Joel
Solomon, GSA Administrator, has
already focused on this problem. This
was obviousin hisrecent testimonyin
front of the Senate Committee on Fed-
eral Procurement where he supported
a strong multiple awards program.

Bob Graham, the new FSS Commis-
sioner, has demonstrated in a few
short weeks a common sense
approach to solving supply problems.
And at OFPP, we are already seeing
the positive effects of aggressivelead-
ership. Les Fettig of OFPP obviously
understands the procurement system
and the need for improvement.

With all these individuals under the
watchful eye of the “Sunshine Sena-
tor from Florida,” Lawton Chiles,
who recently introduced the excellent
acquisition bill (8. 1264), the mood is
ripe for procurement reform.

I urge GSA to buy “higher technol-
ogy” commercial items on a total cost
basis by returning to the more flexi-
ble, economical and customer-

oriented multiple award system. ’é
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the Coaliti
he

My name is Bruce Lellan and I represent th calition for
Common Sense in Government Procur 2T Coalition is a non-
profit association composed principally of small busine

who are interested in pursuing more effective governmental pro-

curement practices.

The Coalition is sponsored by four trade associations who
are represented on the Coalition Board of Directors. I am the
member from the National Office Produc Association and the Board
also has representatives from the National Audio-Visual
the National Micrographics Association, and the Business Products

Council. All of our operating revenues are derived from individual

company contributions.

We appreciate the opportunity to testify here today, and

applaud the efforts of the Administration to assist small business

There are a number of issues on which we wish to comment.
These inclu

the importance of the multiple award

schedule contract program to small

businessmen;
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recent
small s for procur

Public Law 95-507:
1e slowdown in contracting at GSA:

the unfair competition to small business

resulting from federal grants, particularly

in the training and educational area:
the problem of slow payment by Federal agencies;

ment of a two-tier procurement

ulatory stem;

the unfair co xtition small business resulting
rvices provid Y gover ntal units,
workshops for the blind and handicapped and acader

institut

I will briefl i of these

» ultiple awards

The multiple award schedule system is the principal contracting

method for c rcial product firms to sell products to the Feders:
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Government. A negotiates some 5,700 contracts of this tyg every
year of which 66% go mall business firms. Further, the majority
of those con >ts that are awarded to large business firms also
allow for the participation of small business dealers around the
country. When these participating small business dealers are added
to the small business firms which hold contracts directly, over 950%

of the firms eligible to sell under the multiple award system are

small business.

For example, in Federal Supply Class 58 which covers all types
of communication equipment and supplies including projectors and
recorders, there are 425 prime contracts of which 272 or 64% are with
small business firms. However, when one examines the contracts held
by the large business firms, you find that 2,378 small business dealers
are eligible to use the large company contracts. Overall, some
2,803 companies can sell to the government off of Class 58 multiple

award contracts and 2,650 or 95% are small business.,
'

The multiple award system has been under attack by Senator Chiles
in the Senate, Congressman Burten in the House, and newly appointed
Admipistrator Freeman of GSA. All of these indiv 5 are advocating

a single source procurement procedure for commercial products which

utilizes detailed or functional ecifications, This type of

which has historically led to the development of unigue gover
products will deprive thousands of small business ma acturers and

dealers throughout the country from participating in government business.




198

zrence 2 a s 3 ¢ in

award contracting system. We

ng

ntinuation of the

e award s effective = 2m for

al product manufacturers their off-
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APPENDIX I

PARTIAL 5 EMENT OF MICHAEL J. TIM

PROCU ENT POLICY'S UNIFORM PROCUREM

ON MAY 6, 1980 on behalf of the Coalition
Government Procurement.

My name is Michael J. Timbers, and I am President of The
Coalition for Common Sense in Government Procurement, The
Coalition is a nonprofit organization composed of primarily
small businesses which was formed by a number of trade associ-
ations who are vitally interested in the government's policies
relating to the procurement of commercial products. The associ-

ations who support our Coalition include the following:

Business Products Council Association (BPCA) and
their 57 independent members in 46 states,

National Audio-Visual Association (NAVA), and their
800 dealers and manufacturers,

National Micrographics Association (NMA), and their
270 industry members and 9,000 professional members,
National Office Products Association (NOPA) and their
6,500 dealers and manufacturers,

National Association of Photographic Manufacturers' (NAPM)
and their 78 r yers, and

National Minority Business Council (NMBC) and their

350 members.

We welcome the opportunity to comment on OFPP's Uniform
Procurement System and to offer suggestions which we hope your

office will find helpful.
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There are a number of issues on which we wish to comment.

These include

The importance of the multiple award
schedule contract program to small businessmen.
Proposed small business size standards.
Inconsistencies in P.L. 95-507 application.
The use of commercial item descriptions in the
procurement of commercial products.

5. Proposed ADCoP policy.

6. The problem of slow pay by government agencies,

I will briefly discuss each of these issues.

Multiple Awards

The multiple award schedule system is the principal contracting
method for commercial product firms to sell products to the Federal
Government. GSA negotiates some 4,000 contracts of this type every
year of which 62% go to small business firms. Further, the majority
of those contracts awarded to large business firms also allow for the
participation of small, independent business dealers around the country.
When these participating small business dealers are added to the small

business firms which hold contracts directly, over 90% of the firms

eligible to sell under the multiple award system are small business.

The multiple award system has been under attack by Senator
Lawton Chiles and GSA Administrator Rowland Freeman. These individ-
uals are advocating a single source procurement procedure for

commercial products which utilizes detailed or functional
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specifications or commercial item descriptions and essentially removes
the multiple award system from being used as a contracting considera-
tion. The type of system they are endorsing for commercial products
has historically led to the development of unique government products
produced by sub-standard contractors and will deprive thousands of

reputable small business manufacturers and dealers throughout the

country from participating in government business.

Administrator Freeman and Senator Chiles appear to be blindly
attacking the system without full knowledge of what they are doing.
An example of this is the oft repeated statements of GSA and Chiles
whereby they refer to the fact that there are 8,000 multiple award
contracts. We would ask GSA and Chiles to do their homework. As
we have previously cited, there are nowhere near 8,000 multiple
award contracts -- they are overstating the case by approximately 100%.
We would agree with critics of the multiple award system that improve-
ments can be made and certain types of items should not be purchased
under this type of system, but we would suggest that a better under -
standing of the system is needed by its critics before their so-called

solutions create far more problems than now exist.

The Coalition is deeply concerned that Senator Chiles and
Administrator Freeman are preparing to dismantle a contracting system

without advice from the Office of Federal Procurement Policy.

It is our understanding that OFPP is supposed to provide
procurement policy direction and guidance for the Federal agencies'
procurement actions. Why, then, is GSA being allowed to independently
pursude its plans to destroy the primary means of small business

contracting opportunities? Just last Friday, for example, GSA




virtually cancelled all the multiple award contracts for furniture.
It seems somewhat unbelievable to us that multiple award contracts
are cancelled when all the highly publicized scandal testimony

in front of Senator Chiles has centered on furniture bought to unique
government specs.

We suggest that OFPP examine a May 1979 General Accounting
Office report on multiple awards which the Senate has adopted as its
primary justification for condemning the multiple award system.
Examine it with the knowledge that dustry has continuously pointed
out the fallacies existing in the report. And, in light of this
evidence, question the Senate and GSA logic of forging ahead with
their plans.

For example, why does the GRO, GSA and the Senate still insist
on promoting the purchase of overhead projectors by specs rather than
off the multiple award schedules when the Army has already attempted
and failed to do this successfully? Five years after their attempt,
only 2,000 of 6,000 projectors had been delivered via this single
award technique.

There exists additional glaring examples where the
benefits of the multiple awards system have been ignored and the
Government has gone to single awards, The first example concerns
manual typewriters. A few years ago, GSA moved manual typewriters

from the multiple award schedules to the single award schedules,

chasing American manufacturers away from bidding on any manual

typewriter contracts. For the past two years, the low bidder has

been a distributor selling typewriters manufactured in East Germany.
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GOVERNMENT PURCHASING OUT

5.5 EXAMINED AT HEARING

The objective of a recent Senate subcommittee was to gather
criteria for the further development of S.5, the Federal Acquisi-
tion Reform Act.

The Subcommittee on Federal Spending Practices and Open
Government held its hearings to get feedback from those most
familiar with multiple awards: the Office of Federal Procurement
Policy, represented by Administrator Les Fettig; the General
Services Administration, with Assistant Administrator for Acquisi--
tion Policy Dale Babione as spokesman; industry associations’
representative Michael Timbers, president of The Washington
Management Group. Those associations he represented were the:
Business Products Council Association, Computer Business Equipment
Manufacturer's Association, National Audio-Visual Association,
National Office Products Association, and National Urban League.

All three representatives spoke for the inclusion of Sec-
tion 303(e) of the Act, which provides for the use of multiple
award type schedules as a competitive negotiation technique.
But Babione and Timbers expressed their dissatisfaction over a
couple of key issue

Said Babione, "As we understand it, rather than have a
large number of items over a broad quality range available from
a number of contractors, there is a limited number of prescribed
guality ranges, one :item within each range, and one contractor
supplying that item."™ Under this definition, he said he was
concerned that "there would be instances where use of the method
will not be the most overall or total cost effective method of
acquiring rieeded items." He suggested GSA have flexibility in
permitting waivers in those cases where using the schedule
contracting would not be cost effective.

He added that a test program is necessary not only to
develop procedures to comply with the intent of this section,
but also to develop guidelines to identify those areas where its
use would not be cost effective. He noted that he asked William
Kelly, Commissioner of the Federal Supply Service, to identify
high dollar volume groups of items currently on the schedules.
This information, Babione explained, would then be used to
develop procedures and guidelines for evaluating the feasibility
of such an approach to the acquisition of widely differing types
of items. This would be followed by attempting to develop
simple purchase descriptions for two or more ranges of guality
for each group.

Timbers disagreed with the bill's language which "appears
to place responsibility on the contracting officers establishing
the schedules to determine which contractors on an individual
schedule should receive a multiple award contract.”™ Timbers
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suggested that the Act include language which would “"promote the
idea that the user agencies make sure that what they are buying
are the lowest total cost items to meet their needs rather than
leaving the decision up to contracting officers." Timbers notes
that "the using agencies are in a far better position to determine
their needs than GSA."

Timbers also took issue with the portion of Section 303(e)
which directs the use of multiple award contracts “to obtain the
lowest competitively priced items which meet the minimum es
needs of Government. By using the term 'priced' it appears 5.5
was moving away from the 'lowest total cost' concept." He also
took exception to the word "minimum,"” which he id also seemed
to "imply that the Government should seek the lowest guality
item with the least number of features to meet its needs, and
as we all know, when life cycle costs are considered, this may
not be the best value." He contended that the language would
have a detrimental impact on new technology and will encourage
the purchase of substandard products. It would also have a
harmful effect on local independent dealers "who sell off
multiple award contracts at the local level and provide the
maintenance service and operator training which is so critical
on ‘the majority of terms contracted for under multiple awards."

As to the subject of functional specifications, Fettig said
he would want to ensure that detailed specs are ed in an
absolute minimum number of occasions but at the ne time facili-
tate their use when there was reasonable need.

Timbers emphasized that while his clients agree that
two-step and performance specs are useful and “certainly ha
their place in the acquisition of commercial products,"” he
sugggested that "they not be too highly touted as e ‘miracle
solutions to commercial product acquisition for like every other
acquisition technique, they are appropriate in certaim situations
and not appropriate in others."”
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AFPENDIX K

COALITION FOR COMMON SENSE IN GOVERNMENT PROCUREMENT
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APPENDIX L

FEDERAL SUPPLY SCHEDULE

Multiple Award

—
-
~

FSC 74 PART |
CLASSES 7110 & 7430

OFFICE MACHINES

NON-PORTABLE ELECTRIC & ELECTRONIC TYPEWRITERS, VISUAL
DISPLAY PREPARATION DEVICES & SOUND REDUCTION EQUIPMENT

OCTOBER 1, 1979 - SEPTEMBER 30, 1980

ISSUED DECEMBER 5, 1979

m GENERAL SERVICES ADMINISTRATION
FEDERAL SUPPLY SERVICE

E-1

00SC 7401
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APPENDIX 2 —STATEMENT OF KENTON PATTIE, SENIOR
STAFF VICE PRESIDENT, NATIONAL AUDIO-VISUAL ASSO-
CIATION, CONCERNING H.R. 5381

National
Audio-Visual
Association, InC. 3150 SPRING STREET +« FAIRFAX, VIRGINIA 22031

=« (703) 273-7200

June 13, 1980

4
Honorable Robert S. Walker J”N i 6 .‘3&

1028 Longworth House Office Building

U.S, House of Representatives

Washington, DC 20515

Dear Congressman Walker:

As mentioned following the hearing on Monday afternoon, June 9, 1980, I
do not agree with the answer you received when you asked Mr. William
Grote about the effect of a slow pay amendment to H,R, 5381,

You very thoughtfully suggested that I provide a statement for the
hearing record on that subject. As promised, enclosed is our statement.

Sincerely,

Kenton Pattie
Senior Staff
Vice President
KP/cu

Enc: NAVA Statement for H,R, 5381 Hearing Record

(219)




National
Audio-Visual
ASSOCjation, }I\C. 3180 SPRING STREET FAIRFAX, VIRGINIA 22031 =+ (703) 273.7200

Statement June 13, 1980

by Kenton Pattie

Senior Staff Vice President i

National Audio-Visual Association Getting Federal Money Managers
Concerning H.,R, 5381 to Pay Bills on Time

During the June 9, 1980 hearing, Congressman Walker asked witness William
Grote what effect a "slow pay" amendment to H.R. 5381 would have on government
purchasing practices. Mr. Grote seemed to support the amendment as fair to
vendors, but the answer given implied that the proposed amendment would not
cause government bureaucrats to pay their bills any faster,

When I told Congressman Walker that we disagree with this particular aspect
of Mr, Grote's testimony, he encouraged me to provide our views for the Committee
hearing record,

Government money managers do not pay bills more promptly today because there

are no penalties for late payment, The government employee suffers no embar-
rassment, no pressure from higher levels, and his or her program is not affected
negatively in any way. Because government managers refuse to pay penalties

on overdue accounts, their program funds are not affected--they really don't
mind whether the bill is paid in September or Februar » 28 long as it is paid

in the proper Federal fiscal year,

In 1978, the General Aceounting Office reported that 39 percent of Federal
agency bills were being paid later than 30 days after delivery. Thirty-nine
percent was entirely unacceptable at that time but little has been done to
improve the situation. In fact, small businesses in this association and in
seven other associations report that they continue to have substantial problems
in getting Pederal agencies to pay bills on time.

The Treasury Department has already tried to correct the situation by publishing
U.8. Treasury Transmittal Letter No, 267 (May 7, 1979), However, small businesses
feel that the Treasury memo has not solved the problem. The reason: there

8re no teeth in it. Neither the agency nor the money manager suffers in any

way when bills are paid late,

What we recommend that your Subcommittee do is to add the teeth that the
Treasury Department and Office of Mansgement and Budget are reluctant to add:
¥hen an agency does not pay its bills within 30 days after delivery, the agency
must pay normal and accepted interest penalties assessed by the vendor




Statement by Kenton Pattie
Concerning H.R, 5381
Page Two

This 18 no new idea. Interest penalties for overdue accounts is a common
commercial practice in the United States. Virtually every compeny buyer
of commercial products pays interest payments except Federal agencies.

In our opinion, if interest penalties are to be paid, agencies will rapidly
reform their sloppy payment practices. Most money mansgers do not want to
See program money diverted into interest payments--by paying bills on time,
they can avoid this, Furthermore, no Federal executives want to report to
Congress that they paid substantial sums in overdue account penalties. If
Congress were to ask each agency each year, "Of your appropriated funds, how
much did you spend on penalties because you didn't pay your bills on time?"
I am convinced the slow pay problem we face today would dry up quickly,

I felt during the June 9 hearing that Mr. Grote took an excessively cynical
view that no matter what Congress does the bureaucrats will continue to do
business as usual. In contrast, we think Congress can legislate a change
in bill paying practices,

We are not alone in our views. Here is a list of Members of the House who
have introduced or sponsored legislation which would force agencies to pay
penalties on overdue accounts:

Rep, Michael D, Barnes(D-Md.) Rep. Larry J. Hopkins(R-Ky.)

Rep. David R. Bowen(D-Miss,) Rep. Henry J, Hyde(R-I11.)

Rep, Clair W. Burgener(R-Calif.) Rep. James M, Jeffords(R-Vt.)

Rep. John J. Cavanaugh(D-Neb,) Rep. Robert J, Lagomarsino(R-Calif,)
Rep. James C. Cleveland(R-N.H,) Rep. Jim Leach(R-Iowa)

Rep. Tony Coelho(D-Calif.) Rep. Dan Lungren(R-Calif.)

Rep. Robert W. Daniel, Jr.(R-Va.,) Rep. Richard L. Ottinger (D-NY)

Rep., Edward J. Derwinski(R-I11,) Rep, Charles Pasayan, Jr.(R-Calif.)
Rep. Robert F. Drinan(D-Mass,) Rep. John J, Rousselot(R-Calif,)
Rep. John N. Erlenborn(R-I11,) Rep. Keith G. Sebelius(R-Eans,)
Rep. Thomas B, Evans, Jr,(R-Del.) Rep. Gladys Spellman(D-Md.)

Rep. Joseph L, Fisher(D-Va.) Rep, G, William Whitehurst(R-Va.)
Rep. Wayne Grisham(R-Calif,) Rep. Larry Winn, Jr. (R-Kans,)

Rep. Sam B, Hall, Jr,(D-Tex,) Rep. Joe Wyatt, Jr, (D-Tex.)

And here is a list of associations which are currently supporting the above
legislation calling for interest penalties to be paid on delinquent government
accounts:

National Audio-Visual Association (NAVA)

Nationnl Office Products Association (NOPA)

National Micrographics Association (NMA)

National Association of Wholesaler-Distributors (NAW)
Independent Media Producers Association (IMPA)

Association of Reproduction Materials Manufacturers (ARMM)
Coalition for Common Sense in Government Procurement (CCSGP)
Association of Editorisl Businesses (AEB)




Statement by Kenton Pattie
Concerning H.R, 5381
Page Three

Most of the members of these organizations are small firms., Most do less

than 10 percent of their business with the Federal government. However, all
complain that this 10 percent or less of their business gives them most of
their biggest headaches: repeated phone calls, unfulfilled promises of payment,
referalls from person to person, and months of paperwork. . .all to get payment
on bills which most other customers pay promptly.

No company wants to tell the Federal government, "I won't do business with
you." Afterall, it is our government. But, in fact, many companies prefer

to avoid Federal business because of the slow pay problem, Several Members

of Congress have told me recently that they were surprised to find that Federal
slow pay is keeping some of their leading companies from dealing with local
U.8. government asgencies,

Therefore, we strongly support the amendment recommended to the Subcommittee
during the testimony of Mike Timbers, President, Coalition for Common Sense
in Government Procurement. This amendment is reasonable and fair, And it
will be welcomed by thousands of small business people throughout the nation
who have been frustrated by the government's inability to pay its bills in

8 decent and fair way.

If we can assist you in any way in connection with this proposed amendment
to H.R. 5381, please let us know.

Attachment: Recommended Amendment to H,R, 5381 to be inserted in the
appropriate place,
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AMENDMENT TO H.R, 5381

Sec. . When a department, agency, or instrumentality of any branch of the
United States Government buys or leases property or services from a business concern,
or when a person (including a governmental entity) buys or leases property or
services from a business concern for a program, project, or mctivity any part of
which is supported with financial assistance from the United States Government,
and the department, agency, instrumentality, or person does not make payment for
each complete item of property or services by the 30th day after receiving an
invoice for the amount of the payment due for the item or services delivered,
the department, agency, instrumentality, or person shall pay interest to the
business concern for the period during which the payment for the item or services
is not made. A mailed invoice is deemed to have been received on the earlier
of (1) the date on which the department, agency, instrumentality, or person
buying or leasing the property or services receives the invoice, or (2) the
5th day after the invoice is mailed.

(b) Interest to be paid under subsection (a) of this section--
(1) is computed beginning on the day after the day on
which the payment is first due;
(2) 4is computed through the day on which payment is made;

(3) shall be at least 1 percent, but not more than 2 percent,

for each 30-day period that payment is not made with the rate of

interest to be determined by the business concern;

(4) that is not paid at the end of each 30-day period is added
to the amount of the payment due, and interest for each subsequent
period is computed by multiplying the interest rate by the amount due

and all interest amounts for prior 30-day periods not paid; and
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(5) for a period of less than 30 days is computed by
computing the interest for the 30-day period and dividing the
result by a fraction whose numerator is a number equal to the
number of days in the pericd of less than 30 days and whose
denominator is 30,
(c) This section applies to lease and sales agreements made on or after
the date of enactment of this Act.

Sec. . If a department, agency, instrumentality, or person referred to
in the first section of this Act has an agreement with a business concern pro-
viding for a discount on the amount due the business concern for payment made
within a period of time specified in the agreement, the department, agency,
instrumentality, or person is entitled to the discount only if the payment
is delivered or mailed to the business concern by the last day of the specified

period,
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