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AMENDING THE FEDERAL PROPERTY AND
ADMINISTRATIVE SERVICES ACT OF 1949

MONDAY. OCTOBER 15, 1979

HOUSE oF REPRESENTATIVES,
GOVERNMENT ACTIVITIES AND
TRANSPORTATION SUBCOMMITTEE
OF THE COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10 a.m.. in room
2172, Rayburn House Office Building, Hon. John L. Burton (chair-
man of the subcommittee) presiding.

Present: Representatives John L. Burton. Mike Synar, and
Robert S. Walker.,

Also present: Gary Sellers, staff director; Miles Q. Romney. coun-
sel; David A. Caney and Stephen G. Berman, professional staff
members; and Rachel Halterman, minority professional staff, Com-
mittee on Government Operations.

Mr. Burton. The Subcommittee on Government Activities and
Transportation will come to order.

Today we are opening hearings on H.R. 5381. to amend the
Federal Property and Administrative Services Act of 1949 to
reform contracting procedures and contract supervision practices of
the Federal Government, and for other purposes.

In addition to this, we will be hearing from the Administrator
and the Inspector General, information that we hope will bring the
subcommittee up to date on the investigations of unsavory prac-
tices that have been going on in the GSA prior to our two wit-
nesses taking over their offices.

I should like to welcome our witnesses and other guests here
today on H.R. 5381. This is a bill to strengthen the General Serv-
ices Administration’s functions in procurement and disposition of
property and services under its basic charter; namely, the Federal
Property and Administrative Services Act of 1949. Legislative over-
sight of this statute and investigative oversight of most of GSA’s
operations are part of this subcommittee's assigned jurisdiction.

The subcommittee has been considering GSA’s procurement ac-
tivities since early last year. During that time, we have obtained
advice and assistance from several interested and informed parties.
They made valuable suggestions as to directions and steps toward
strengthening existing law. As a result we have developed the
present text of H.R. 5381, introduced September 25 by myself and
fellow subcommittee members, Messrs. Walker, Evans, and Matsui.

Last May, the General Accounting Office submitted, at our re-
quest, a report on a comprehensive review of GSA’s major buying
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program, the multiple award schedule program, which involved 4
million products, 8,000 yearly contracts, and $2 billion in total
purchases, for fiscal year 1978. GAO found that GSA did not have
the capability to assure protection of the Government’s interests in
this procurement activity. It said that GSA has a service-oriented
approach to the filling of other agencies’ needs, concluding that
GSA needs a fundamental change in philosophy.

GAO then proposed two recommendations to Congress: First, put
GSA under a deadline to improve its management, and second,
strengthen GSA’s posture as a primary supplier of products to
Federal agencies. H.R. 5381 seeks to do both of these things.

Let me also mention that among those consulted was the Con-
gressional Research Service. We have just received for comment a
final draft of a report prepared through their auspices that covers
a survey of selected procurement practices of State governments.
We feel this report will be highly valuable to our further considera-
tion of this legislation.

In very brief outline, here are the main points of H.R. 5381.

Section 1 requires contractors to certify their data to the con-
tracting agency. It subjects those who furnish fraudulent or mis-
leading information to special Government remedies, including spe-
cific monetary assessments and debarment. The contractor’s right
to hearing and appeal is spelled out.

Section 2 provides for improved and systematized contract ad-
ministration. It requires detailed recordkeeping about decisions,
personal accountability for both decisions and operations, periodic
review of contracting practices, and a GSA-centralized contract
information system.

Section 3 requires GSA to establish a uniform and regular
system of contract audits. It requires all Inspectors General to
conduct periodic evaluation of their respective agencies’ audit re-
sources and report this semiannually to Congress.

Section 4 assures greater economy in the repair or alteration of
Government-leased office space. It fills a gap in present law by
providing additional congressional oversight and control of pro-
posed work. This gap and the problems it caused were covered in a
September 14, 1978, report to the Committee on Government Oper-
ations.

We consider the purpose of H.R. 5381 urgent. It does not, howev-
er, represent our final thoughts on what should be done. We need
it to advance the beginning of a full-fledged dialog with the execu-
tive branch. With the bill, we have provided for our witnesses
today a framework which will help us work together in the next
months on this area of mutual concern.

We are glad to note from the testimony to be delivered this
morning, statements of general support for the legislation and also
insightful, constructive suggestions on specific points where H.R.
5381 may be made more effective.

So it is clear that this dialog has begun. We need only to exam-
ine in greater detail some of the means to get to our mutually
agreed ends. We will be asking the witnesses this morning about
some of the technical proposals and later will be soliciting further
technical assistance, always indispensable to developing a bill that




improves enforcement processes involving contract fraud and
waste.

We look forward to the continued cooperation of the witnesses
and their agencies with our subcommittee.

[The bill, H.R. 5381, follows:]




¢ H, R. 5381

Services Act of 1949 to

igion practices of the Fed-

IN THE HOUSE OF REPRESENTATIVES

SEPTEMBER 25, 1979

Mr. Joux L. Burton (for h Mr. Wavrkeg, Mr. Evans of Indiana, and Mr.

Marsur) introduced the following bill; which was referred to the Committee

on Government Operations

amend the Federal Property and Administrative Services
Act of 1949 to reform contracting procedures and contract
supervision practices of the Federal Government, and for
other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
PENALTIES FOR CONTRACTOR FRAUD

SECTION 1. (a) Section 209 of the Federal Property and
Administrative Services Act of 1949 is amended by redesig-

nating subsection (d) as subsection (i) and by striking out sub-

sections (b) and (¢), and inserting in lieu thereof the following:
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“(b)(1) Every-person who enters into a contract or

agreement with respect to the procurement, transfer, or dis-
position of property or services pursuant to this Act shall
certify that, in connection with the obtaining, execution, and
performance of such contract or agreement (including any
amendment or change order thereto), he—

“(A)i) has furnished all information required by
the Administrator or his designee and (ii) will furnish
all such information; and

“(B)(i) has not furnished false or misleading infor-
mation and has not failed to furnish information availa-
ble to him and necessary to prevent any information
previously furnished from being false or misleading and
(ii) will not furnish false or misleading and will not fail
to furnish information available to him and necessary
to prevent any information previously furnished from
being false or misleading.

“(2) Any person who makes a certification under para-
graph (1) and who knows or should know that such certifica-
tion is false or misleading or who willfully violates the certifi-
cation required under paragraph (1)(A)ii) or (1)(B)(ii) shall be
liable to the United States for a penalty in an amount deter-
mined in accordance with a penalty assessment schedule pre-

seribed by the Administrator by regulation. Such schedule
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shall include, as appropriate to the facts of the particular
case, provision for the assessment of the following penalties:

“(A) a penalty of not less than $1,000 nor more
than $15,000;

“(B) a penalty of not more than 10 per centum of
the amount of the transactions affected by the failure
or violation; or

“(C) a penalty in an amount which shall be not
less than three nor more than five times the damages
resulting from such failure or violation,

plus & sum not to exceed $1,000 for the costs of collection.
“(3) Any person (A) who makes a certification under
paragraph (1) which is false or misleading or (B) who violates

the certification required under paragraph (1)(A)i) or

(1)(B)(ii) shall be liable to the United States for a penalty in

an amount not to exceed 5 per centum of the amount of the
transactions affected by the violation.

“(4) No person who has paid a penalty under paragraph
(2) or (3) with respect to any violation shall be assessed a
penalty under the other such paragraph with respect to that
violation.

“(e)(1) A penalty for a violation of subsection (b) of this
section shall be assessed by the Administrator through an
order made on the record after opportunity (provided in ac-

cordance with this subparagraph) for a hearing in accordance
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with section 554 of title 5. Before issuing such an order, the
Administrator shall give written notice to the person to
whom such order is addressed of the Administrator's proposal
to issue such order and provide such person an opportunity to
request, within fifteen days of the date such person receives
the notice, a hearing on the order.

“(2) In determining the amount of a penalty, the Ad-
ministrator shall take into account the nature, eircumstances,
extent, and gravity of the violation or violations and, with
respect to the violator, ability to pay, effect on ability to con-
tinue to do business, history of any other such violations, the
degree of culpability, and the deterrent effect of such
penalties.

“(3) The Administrator may, by written order identify-
ing the reasons and need therefor, compromise, modify, or
remit, with or without conditions, any penalty which may be

imposed under this subsection. The amount of such penalty,

when finally determined, or the amount agreed upon in com-

promise, may be deducted from any sums owed by the United
States to the person charged.

“(d) Any person who requested in accordance with sub-
section (c)(1) a hearing with respect to the assessment of a
penalty and who is aggrieved by a final order assessing a
penalty may file a petition for judicial review of such order

with the United States Court of Appeals for the District of
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Columbia Circuit or for any other circuit in which such
person resides or transacts business. Such a petition may
only be filed within the thirty-day period beginning on the
date the final order making such assessment was issued.

“(e) If any person fails to pay an assessment of a penal-
ty (and such amount has not been deducted from any sums
owed by the United States to the person charged)—

“(1) after the order making the assessment has

become a final order and if such person does not file a

petition for judicial review of the order in accordance

with subsection (d), or
“(2) after a court in an action brought under sub-
section (d) has entered a final judgment in favor of the

Administrator,
the Attorney General shall take action to recover the amount
assessed (plus interest at currently prevailing rates from the
date of the expiration of the thirty-day period referred to in
subsection (d) or the date of such final judgment, as the case

may be) in an action brought in any appropriate district court

of the United States. In such an action, the validity, amount,

and appropriateness of such penalty shall not be subject to
review.

“(f) The Administrator shall, after notice to the person
or persons involved and opportunity for a hearing, impose on

persons found, by a final order under subsection (c), to be in
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violation of subsection (b), (1) debarment from participating in
Government contracts for a period of not less than two nor
more than five years in the case of a violation under subsec-
tion (b)(2), and (2) debarment from such participation for a
period not in excess of five years in the case of a violation
under subsection (b)(3). If the Administrator determines that
debarment should not be imposed under clause (2) of this
subsection, a full written statement of the reasons for such
determination shall be included in the record of the proceed-
ing.

“(g) Notice of the penalties which can be imposed under
this section shall be contained in any contract or agreement
for property or services entered into on or after ninety days
after the date of enactment of this subsection.

“(h) Any penalties assessed and collected under this see-
tion (other than penalties imposed to cover the cost of collec-
tion, which shall be credited to the appropriation from which
expenses under this section are drawn) shall be deposited in
the general fund of the Treasury and credited to miscella-
neous receipts.”’.

(b) The amendments made by subsection (a) of this sec-

tion shall become effective ninety days after the date of en-

actment of this Aect.
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IMPROVED PROCUREMENT PRACTICES

SEc. 2. Section 307 of the Federal Property and Ad-
ministrative Services Act of 1949 is amended by adding at
the end thereof the following new subsections:

“(e)(1)0(A) It is the purpose of this subsection to provide
for the establishment and maintenance of rigorous and more
nearly uniform procurement practices designed to improve
the decisionmaking in such practices by requiring detailed
records of the significant stages of contract operations, by
requiring a systematic organization of all such records, by
requiring personal accountability for all decisions as to each
contract, and by requiring periodic review of contracting
practices to foreclose existing or new methods of abuse.

“(B) Not later than nine months after the date of enact-
ment of this subsection the Administrator shall preseribe such
regulations as may be necessary to carry out the purposes of
this subsection.

“(2) The Administrator shall, not later than nine months
after the date of enactment of this subsection, establish and

maintain a system for control and coordination of all con-

tracts and agreements for procurement of property or serv-

ices under this Act. Such system shall include a requirement
that the Administrator (with respect to the General Services

Administration) and any agency head to whom the Adminis-
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8
trator has delegated contracting authority (with respect to
that agency) will—

“(A) require the approval by the Administrator or
agency head of any contract or agreement negotiated
the value of which may exceed $10,000 and any other
contracts or agreements as may be required to be so
approved in accordance with regulations prescribed by
the Administrator;

“(B) make and keep books, records, and accounts
that, in reasonable detail, accurately and fairly reflect
the transactions and dispositions of Federal funds;

“(C) impose a system of accounting and internal
controls sufficient to provide reasonable assurances
that—

“(i) transactions are executed in accordance

with the Administrator’s or the agency head’s

general or specific authorization;

“(ii) transactions are recorded as necessary
(I) to permit preparation of financial statements in
conformity with generally accepted accounting
principles and any other criteria applicable to such
statements, and (II) to maintain accountability for

such funds;
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“(ii1) access to funds is permitted only in ac-
cordance with the Administrator’s or the agency
head’s general or specific authorization; and

“(iv) the recorded accountability for funds is
compared with existing funds at reasonably fre-
quent intervals and corrective action is taken
promptly with respect to any differences;

“(D) provide to each such agency specific criteria,
procedures, and practices;. for obtaining complete cost
and pricing data, an adequate and effective cost esti-
mating capability, with the capability to make reliable
forecasts of such factors as the lifetime costs of major
systems, programs, and projects, total cost projections,
and incidental costs.

“(3)A) The Administrator shall by regulation establish
a system, as part of contract operations, to ensure that with
respect to each decision affecting such operations for a partic-
ular contract a memorandum is made which shall include (i) a

statement of the nature of and parties to any discussions or

communications pertaining to any such decision, (i) a de-

seription of action taken or proposed as a consequence of
such discussions or communications, (i) any schedule of
future discussions or communications proposed or agreed to,

and (iv) the identity, position, and personal signature or en-
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dorsement of the Federal officer or employee responsible for
making the decision.

“(B) The Inspector General of the General Services Ad-
ministration shall investigate (or refer to the Inspector Gen-
eral or other appropriate officer of other agencies) any allega-
tion concerning any officer’s or employee’s failure to comply
with the regulations prescribed under subparagraph (A)
which may arise in the course of any audit conducted pursu-
ant to subsection (f) or otherwise, or which may be found in
any inspections or investigations initiated by the Inspector
General. If the Inspector General of the General Services
Administration (or the Inspector General or officer of another
agency to whom the matter is referred) determines that such
failure is intentional or grossly negligent, he shall refer the
matter to the head of the appropriate agency, who shall take
or initiate such authorized corrective action as he deems ap-
propriate.

“(C) Each Inspector General shall include in each semi-
annual report required to be submitted under section 5 of the
Inspector General Aect of 1978 the matters referred under
subparagraph (B) of this paragraph and actions taken.

“(D) The Administrator, after consultation with the In-

spector General, may provide by regulation for the exemption

from the requirements of subparagraph (A) of this paragraph

with respect to contracts or agreements which, together with
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any related contracts with the same or related parties, do not
nvolve an actual or projected expenditure by the Federal
Government in excess of $10,000.

“(4) The Administrator shall periodically and regularly
review the contracting activities of the General Services Ad-
ministration, and of any other agency to the head of which
the Administrator has delegated contracting authority, for
the purpose of eliminating fraud, waste, and abuse. The Ad-
ministrator shall keep the Congress fully and currently in-
formed with respect to any deficiencies in such contracting
activities by including such information in the annual or other
reports provided for in section 212 of this Act. Such review
shall promptly be made in the case of any matter raised in a
semiannual report of any Inspector General under section 5
of the Inspector General Act of 1978 which has not been
substantially corrected.

“(5) The Administrator, within ninety days after the

date of enactment of this subsection, shall preseribe regula-

tions to eliminate practices which result in fraud, waste, or
abuse, including regulations—

“(A) to require that each agency head establish

and operate a system through which the agency will

report quarterly to the Administrator purchases made

from sources within any buying program established by
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the Administrator or from such other sources as the
Administrator may designate by regulation;

“(B) to prohibit the evasion (by such means as
multiple contracts by the same party, change orders
extending the contract, or other similar devices) of pro-
cedural requirements based on the relatively small size
of any contract;

“(C) to require submissions with respect to any
amendment, change order, or extension to any contract
comparable to those required in the proposals or bids
for the initial contract;

“(D) to prohibit abusive practices with respect to
late bidding, including regulations requiring the invali-
dation of any late bid which is not received by regis-
tered mail containing verification of its timely transmis-
sion;

“(E) to prohibit any changes to be made in the
terms of a proposed contract prior to actual signing of
the contract, but after agency approval thereof; and

“(F) to establish appropriate sanctions for non-
compliance with the regulations prescribed under this
paragraph.

“(6) Purchases under this title are not authorized unless

24 made from sources within a buying program established by
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the Administrator or from other sources as provided by the
Administrator by regulation.

“(7) As used in this subsection, the term ‘contract oper-
ations’ means all phases of making and administering adver-
tised or negotiated contracts for property or services from the
initial notice of contract, request for proposal, invitation for
bids, or the initial contact with a contractor for advertised or
negotiated contracts through the final settlement of accounts
concerning any such contract, and includes any phase which
involves amendments to or change orders concerning any
such contract or any renewal or other extension or revision of
any such contract.

“(D The Administrator, after consultation with and
advice from the Inspector General of the General Services
Administration, shall establish a procedure for the review of
contracts and agreements subject to the approval require-
ment under subsection (e)(2)(A) for purpose of determining
whether, by aggregation or otherwise, such contracts and
agreements can be more economically and efficiently secured
by advertised bids or otherwise. The Administrator shall
report annually to the President and the Congress on activi-

ties under this subsection and shall make any recommenda-

tions concerning appropriate changes in procu ement proce-

dures.”
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REQUIRED AUDIT PROCEDURES
Sec. 3. Section 307 of the Federal Property and Ad-
ministrative Services Act of 1949 is further amended by
adding at the end thereof the following new subsections:
“(0(1) With respect to contracts or classes of contracts
made pursuant to this Act for property and services, the Ad-
ministrator shall provide by regulation for the establishment
of a uniform system of contract audits to be conducted by the
Administration or by any agency to the head of which the
Administrator has delegated contracting authority or which is
otherwise purchasing pursuant to a contract secured by the
Administration,
“(2) Such regulations shall include—
“(A) a plan and schedule of both regular and
random unannounced audits of major contracts;
“(B) establishment of audit eriteria and procedures
(such as number, character, incidence, and sampling
techniques) necessary to ensure a significant probability
that any contract with an actual or projected cost in
excess of $1,000 will be audited, including—
“(i) regulations governing the classification of
contracts by size and character;
“(ii) regulations to ensure that not less than

20 per centum of the contracts within each such

classification (or such other percentage as may be
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approved by the Inspector General pursuant to
paragraph (3)) are audited each fiscal year and to
ensure that not less than 10 per centum of each
fiscal year’s audits are random and unannounced.

“(3)(A) Regulations established under this subsection
shall be subject to review and approval by the Inspector
General of such Administration. During the first three full
fiscal years beginning after the date of enactment of this sub-
section, such Inspector General may make such variations in
the percentage of contracts to be audited under paragraph
(2)(B)(ii) as may be necessary or appropriate in the light of
such factors as the nature of such contracts and the availabil-
ity of resources for conducting such audits.

“(B) Each Inspector General shall include in each semi-
annual report required to be submitted under section 5 of the
Inspector General Act of 1978 an evaluation of the availabil-
ity of such resources for the purposes of this subsection and
any recommendations concerning more appropriate allocation
thereof.

“(4) The Administrator and any agency head to whom

the Administrator has delegated contracting authority shall

maintain convenient abstracts of such audits, shall regularly
monitor recommendations or proposed recoveries contained
in such audits, and shall periodically review reports of the

status of such recommendations or proposed recoveries.
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“(g) In accordance with regulations prescribed by the
Administrator, the Administrator and the Inspector General
of the Greneral Services Administration may obtain access to

and examine (1) the records of any executive agency relating

to any contract or agreement under this title for procurement

of property or services, and (2) material records of any con-
tractor or subcontractor engaged in the performance of, and
involving transactions related to, any contract, subcontract,
or agreement under this title for procurement of property or
services.

“(h) To the fullest extent consistent with the purposes
subsections (e) and (f), such subsections shall be subject to the
provisions of the Accounting and Auditing Act of 1950 and
the Inspector Geeneral Act of 1978.”.

ALTERATION OF LEASED FACILITIES

SEc. 4. Section 210 of the Federal Property and Ad-
ministrative Services Act of 1949 is amended—

(1) in paragraph (8) of subsection (a) thereof, by
striking out ““: Provided, That” and everything that
follows through the semicolon at the end of such para-
graph and inserting in lieu thereof “, subject to the
limitations contained in subsection (I) of this section;”;
and

(2) by adding at the end of such section the fol-

lowing new subsection:
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[y

“()(1) Any determination made by the Administrator
pursuant to subsection (a)(8) shall show that the total cost

(rentals, repairs, alterations, or improvements) to the Gov-

ernment for the expected life of the lease shall be less than

the cost of alternative space (whether owned or leased) which
needs no or less costly repairs, alterations, or improvements.
A copy of every such determination shall be furnished to the

General Accounting Office.
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“(2) No expenditure or obligation shall be made under
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the authority of subsection (a)8) for any work, or for any
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part thereof, unless—
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“(A) the Congress, or a committee or committees
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of the Congress pursuant to procedure established by

—
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statute, gives specific advance approval for the work;
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“(B) an explanatory statement of the overall work
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including purpose, estimated cost, estimated completion

b
=1

time, source and method of procurement, and any de-

ok
ao

termination made pursuant to subsection (a)(8), has
been provided in advance to the committees of both the
Senate and House of Representatives having legisla-
tive, oversight, and appropriation responsibility for
such activity; or

“(C) the estimated aggregate cost of the work is
less than $25,000.”.
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Mr. Burron. I will now yield to Mr. Walker, the ranking minor-
ity member, for whatever comments he may wish to make.

Mr. WaLkER. Thank you, Mr. Chairman. I was pleased to join
you in sponsoring legislation designed to curb abuses in Govern-
ment contracting procedures. As you noted, H.R. 5381 is an initial
effort, and I look forward with you to receiving testimony from
public as well as private witnesses as to how we can improve and
strengthen its provisions.

As you know, Mr. Chairman, the American public has heard a
great deal about fraud and abuse in Government expenditures, and
the much-publicized GSA scandals have dragged on for some time
with no end in sight.

The personnel transitions within GSA have had the unfortunate
effect of slowing, if not halting, the progress of the investigation. I
look forward to hearing from Administrator Freeman and Inspec-
tor General Muellenberg that it is moving ahead. The lack of
continuity has benefited the wrongdoers to the detriment of the
public as well as the majority of honest GSA employees. I think it
behooves our committee to push for final results as soon as possi-
ble, and I intend to be active in pursuing such an end. I look
forward to many more hearings, and thank you for your efferts,
Mr. Chairman.

Mr. BurtoN. Mr. Synar.

Mr. SyNAR. I have no questions.

Mr. BurtoN. Mr. Administrator, you may proceed. Will you
stand and be sworn, please.

Do you swear to tell the truth, the whole truth, and nothing but
the truth, so help you God

STATEMENT OF R. G. FREEMAN, ADMINISTRATOR, GENERAL
SERVICES ADMINISTRATION

Mr. FREEMAN. I do.

Mr. Chairman, I welcome the opportunity to appear before this
subcommittee today to discuss with you this important piece of
legislation.

This appearance also gives me a chance to thank you, Mr. Chair-
man, for your longstanding interest in GSA and in the reform of
its procurement and management process. I know that you share
my firm commitment to the development of an integrated manage-
ment system that will not only eliminate waste, mismanagement,
and the potential for fraud, but also deliver the best possible serv-
ices to GSA’s client agencies. We have a common objective—which
is to see that GSA fulfills its mission of maximum service. at
minimum cost, in a timely fashion.

The legislation which is before us today is an outgrowth of your
concern over the well-publicized problems of our agency—the alle-
gations of fraud, glaring deficiencies in the multiple awards sched-
ule and, in fact, the whole procurement process. I share this con-
cern, and I believe that the changes which I have introduced in the
short time I have headed this agency represent an important first
step in the solution of some of the more basic problems which we
face.
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These changes include: decentralization of management; institu-
tion of an agencywide performance measurement system; expanded
oversight of major procurements; reduction of the multiple awards
schedules program and institution of a priority program to prepare
300 commercial item descriptions for commonly used commercial
products; increased use of single award competitive schedules; pro-
curement training and a warranting program for all contracting
officers.

The task ahead of me will not be easy. It will require teamwork
on the part of the 38,000 employees at GSA. With the continued
support of Congress, I believe we can achieve our goal.

At this time I would specifically like to address what I believe to
be some of the more important issues raised by this legislation.

First, penalties for contract fraud. Existing legislation does not
provide adequate safeguards to insure the integrity of the contract-
ing process. While certain civil and criminal statutes provide the
Federal Government with the ability to penalize contractors for
fraudulent contract practices, there is no efficient mechanism for
their enforcement at the agency level. Furthermore, although the
civilian agencies require the certification of cost and pricing data
under negotiated contracts, thus paralleling the requirements of
the Truth in Negotiations Act, there is no administrative sanction
for false certification other than a debarment action. The legisla-
tion now under consideration, however, would require certification
of any information required in obtaining or performing any con-
tract, advertised as well as negotiated, and would provide a much
needed mechanism for GSA to act swiftly and directly against
fraudulent contractors.

We do recognize that if this section is enacted, GSA would be
performing enforcement functions which are normally the province
of the Department of Justice. We think that the comments of that
Department on these and similar issues should be given serious
consideration, and look forward to working with them in resolving
any jurisdictional or procedural questions.

We would like to suggest that an effort be made to clarify exact-
ly what type of information is intended to be covered by the bill.
We would suggest that the provisions apply only to such informa-
tion as may be required by the solicitation or the contract, as
opposed to any request for information made by the Administrator.
Contractors should be given advance notice of the specific type of
information that will be required before subjecting themselves to a
binding agreement and the subject penalties. It is also important
that it be made clear that the time penalties imposed under the
provisions for nonwillful violations are in proportion with the pen-
alties imposed for willful violations of a similar nature.

Second, scope of the bill's application. We are unsure as to
whether the bill is intended to apply to all civilian contracting
agencies. The bill amends certain sections of the Federal Property
and Administrative Services Act of 1949 and places certain require-
ments on the Administrator of GSA. The systems, procedures, regu-
lations, and oversight functions to be performed by GSA are to
apply to contracts made by GSA under the Federal Property Act,
and by other agencies which have been delegated authority under
the act. Because GSA only delegates contract authority to other
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agencies in limited areas, such as ADP procurements, we are
unsure of the subcommittee’s intent as to the scope of GSA’s au-
thority and responsibility, If the subcommittee intended that the
requirements of the bill should be applicable to all civilian con-
tracting agencies, we believe that the language should be amended
to clarify this point.

Third, improved procurement practice. A legislative mandate to
prescribe a system for the control, coordination, and documentation
of procurement activities will be a valuable tool in improving con-
tracting practices and fixing responsibility and accountability for
contract decisions. We fully support the intent of this provision. We
would suggest, however, that the threshold amount of $10,000
above which the administrator or agency head would be required to
approve negotiated contracts is unrealistically low. We estimate
that there are well over 16,000 of these contracts awarded by GSA
alone each year.

Our office of acquisition policy now reviews approximately 70
percent of the dollars obligated under negotiated and single-bid
contracts. The specific dollar thresholds and other criteria for re-
quired clearance have been calculated to maximize oversight of
contracts where procurement problems are most likely to occur,
and where the taxpayer’s money is most likely to be affected by
improper or unwise procurement decisions. We would, therefore,
recommend: (a) that the present language be revised to require the
Administrator to establish by regulation a strict, yet efficient
system of contract clearance, with a meaningful dollar approval
threshold, and (b) that consideration be given to a limited delega-
tion of approval authority below the level of Administrator.

One final note. We agree that a review by the Administrator of
GSA of the contracting activities of those agencies to whom it has
delegated contracting authority would be an important tool in ef-
fective procurement oversight. However, this review would be an
enormous undertaking, requiring the commitment of substantial
resources. We would be happy to work with the committee to
discuss appropriate language to insure these goals are achieved.

Fourth, required audit procedures. The Office of the Inspector
General would be unable to meet the expanded audit coverage
envisioned by this bill within either existing or projected levels of
staffing. We therefore recommend that consideration be given to
amending the legislation to allow a greater flexibility in the size
and percentage of contracts to be audited.

We note that the bill would allow GSA to obtain access to and
examine the material records of any contractor or subcontractor
peforming a Government contract. This requirement would repre-
sent a major change in the procurement philosophy of the Federal
Government. In the past, we have maintained that the competitive
forces of the market would reduce the need for detailed oversight
in this area. I believe any change in this philosophy should be
approached with caution. I would therefore recommend that the
subcommittee contact representatives of those industries which do
business with the Government to discuss their concerns in this
area. | believe that these discussions would be extremely useful in
arriving at a better understanding of the difficulties which could
arise.
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However, broadly speaking, we support this provision as a useful
tool in the oversight of our contracting process. Under present
regulations, access to such information is largely limited to negoti-
ated contracts. The expansion of audit capabilities into formally
advertised contracts would allow for more effective oversight of
Government contractors. Experience has proven that advertised
contracts must also be audited in order to detect and prevent
waste, fraud, and abuse.

Fifth, alteration of leased facilities. We have serious reservations
concerning that language in the bill which would restrict the au-
thority of the Administrator to waive limitations on alterations in
leased space imposed by the Economy Act of 1932,

Unlike alterations in federally owned buildings, alterations in
leased space are not capital improvements to modernize or extend
the functional life of the rented premises. Alterations in leased
space are either: (1) legislatively mandated after execution of the
lease contract, such as various recent public laws which mandate
facility accessibility for the handicapped; or (2) tenant alterations
frequently reimbursable, to meet special mission requirements of
the tenant age

The proposed amendments to the Federal Property Act would
require the approval of one or more unspecified committees of each
House of the Congress prior to commencing with alterations cost-
ing in excess of $25,000. This requirement would unquestionably
establish a time-consuming process of congressional review and
approval of many relatively small projects, thereby delaying work
either required by law or urgently needed for the effective perform-
ance of the tenant agency's mission. We believe the controls and
system of checks and balances now being incorporated into GSA
operations will go a long way to insure prudent and proper use of
appropriated funds in accommodating the needs of agencies housed
in leased space. In this regard, we are working with the respective
Public Works Committees on proposed draft legislation which
would give those committees a more direct role in the oversight of

expenditures.

Again, | wish to express my appreciation to your subcommittee
for its oversight efforts. I look forward to working with you in the
weeks ahead to insure that this legislation is tailored so as to best
achieve the reforms we both recognize are so urgently required.

This concludes my prepared statement. I will be happy to answer
any questions you may have.

Mr. Burton. Mr. Administrator, I think what we will do in the
interest of time: The Inspector General has a very brief statement.
We will have him join with you and make that, then some of the
questions we would be asking you, we would be asking him later. It
makes sense {o do that jointly as far as portions of this bill and the
ongoing investigations

So, Mr. Inspector General, will you step forward?

Do you swear to tell the truth, the whole truth, and nothing but
the truth, so help you God?
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Mr. MUELLENBERG. I do,

Mr. Chairman, when you get to the detailed provisions of the
legislation, I have an attorney from the staff with me, and I may
have to call upon his expertise to assist me on this matter.

Mr. Chairman and members of the subcommittee, 1 would like to
take this opportunity to thank the subcommittee for the opportuni-
ty to comment upon the proposed amendments to the Federal
Property and Administrative Services Act of 1949. As the Inspector
General of GSA, I have a statutory obligation under the Inspector
General's Act to report to Congress upon proposed legislation
which may impact upon the operations of GSA. 1 am particularly
grateful to the committee for allowing me to testify directly upon
this important legislation.

After examination of the existing legislative and administrative
measures which are designed to protect the Government's interests
in the procurement of property and services, | am convinced that
further legislation is necessary in order to assure that GSA pos-
sesses the adequate authority and means to identify, investigate,
and penalize fraudulent practices.

For this reason, I am pleased to support the substance of the
proposed amendments contained in HR. 5381. The bill will extend
the penalty provisions of the Federal Property and Administrative
Services Act to the procurement of services, which are becoming an
increasingly larger portion of GSA's procurement responsibilities.
The bill will require the certification of contractor information and
create stiff penalties for intentional or negligent certifications
which are false or misleading. The penalties would be imposed
swiftly and certainly through an administrative procedure by the
contracting authority, thereby increasing the deterrent effect and
avoiding the need for costly and time-consuming litigation. Fur-
thermore, the legislation will allow the Inspector General to audit
all material records of any contractor doing business with GSA,
whether through advertised or negotiated contracts. These powers
will substantially enhance and improve the existing investigative
tools of the Inspector General in carrying out the legislative re-
sponsibility to promote economy, efficiency, and effectiveness and
to prevent and detect fraud and abuse in the programs and oper-
ations of GSA.

In addition, I think the subcommittee should consider a possible
amendment to 18 U.S.C. 1505, Obstruction of Proceedings of De-
partments and Agencies, and have that cover all Inspector General
audits and investigations.

While judicial interpretation of 18 U.S.C. 1505, would in all
likelihood apply to the obstruction of Inspector General investiga-
tions, the statute has never been applied to the obstruction of
audits. Furthermore, with the creation of an Inspector General
subpena power to augment normal audit and investigatory func-
tions, it is essential that adequate legislative penalties exist which
will apply to the obstruction of the subpena power. For this reason,
I recommend that paragraph 3 of 18 U.S.C. 1505, which applies to
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civil investigative demands, be expanded to specifically include
Inspector General subpenas.

I further recommend that provisions be included in H.R. 5381
which would mandate the promulgation of regulations by GSA
which would require prospective contractors to certify certain addi-
tional information which will enable the Government to more
easily determine a contractor’s responsibility. A contractor should
be statutorily required to disclose whether the company or its
principals have ever been indicted or convicted of any crime, other
than traffic and disorderly persons offenses, by any State or Feder-
al court. The contractor should be further required to disclose any
debarments or suspensions imposed upon the company or its princi-
pals by any Federal, State or municipal agency.

While GSA maintains a consolidated debarred bidders list of all
contractors debarred by any Federal agency, there is currently no
internal mechanism within GSA to accumulate and index, on a
nationwide basis, all criminal or adverse administrative actions
taken against a company or its principals. Such information is
essential to enable a contracting officer to evaluate the perform-
ance history of a corporation and to arrive at an informed responsi-
bility determination. Convicted or debarred contractors have been
known to reincorporate under a new name, or to commence oper-
ation in a different part of the county, where their previous reputa-
tion is unknown. It is therefore essential for contractors to certify
such information to the contracting officer.

This concludes my prepared remarks upon the bill. I am pre-
pared to respond to any questions the committee may have regard-
ing my position on the legislation.

Mr. BurroN. That would come under the Judiciary Committee,
although we could work with them to see if there would be a way
to include that in this legislation, and see if they can put legisla-
tion in.

Starting with the Administrator, then the Inspector General, can
you bring us up to date as to the ongoing investigation into, shall
we say, past activities that have cost the taxpayers money without
taxpayers getting any benefit therefrom?

Mr. FREEMAN. I have spent the first part of my administration in
GSA in reviewing areas where I can take front-end action to avoid
problems downstream, whether it is in the building management
area, our retail managers, or whether it is buying in excess of need.

With regard to both the retail stores and building managers, the
problems we have had there are well known to your committee. We
want to make sure we have the appropriate checks and balances,
that we have audits going on before the problem arises, Mr. Chair-
man.

The people involved in these jobs have not received the kind of
training to give them even a rudimentary knowledge of investiga-
tory procedures. We are effecting a substantial increase in our
budget this year to correct this problem.

I became concerned long before I took over the agency that our
knowledge of how we calculated our requirements could use a great
overhaul. I am on the way to do just this with the one commodity
now, but we will be reviewing others as we get downstream. This is
going to be an area that will take more time than I would like,
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because it involves large reviews. These front-end actions will begin
to show fruit downstream. It will be a while before I can demon-
strate adequately to the subcommittee the value of what we have
done. But I am trying to head off these problems before they start.

Mr. BurtoN. How about activities? Would this be more in the
Inspector General’s area? I mean activities that started before you
took over in trying to find out who did it or bring them up to date?
In other words—and you are to be commended for action you have
taken to prevent things that occurred in the past—have you been
involved in trying to dig out some of the past actions?

Mr. FReemaN. I told Mr. Muellenberg that I support the Inspec-
tor General; what I have done to date is to support requests for
resources so we can get at rapidly identifying areas where we have
problems. I have asked him to undertake audits in certain areas
where I have concerns there may be problems.

As to specific details as to ongoing investigation, I would prefer
Mr. Muellenberg answer that for you.

Mr. BurtoN. Mr. Muellenberg.

Mr. MueLLENBERG. Mr. Chairman, as you know, since I arrived
at GSA in April of this year we have followed up on some of the
investigative matters that were pending when I got there.

Let me explain that some of the major allegations which related
to possible wrongdoing at GSA are being worked at by both my
office and the Department of Justice headed up by Mr. Lynch. He
has 19 officers working full time in trying to unravel some of the
allegations as they relate to past practices.

Since my arrival at GSA, we have utilized the subpena power of
the Inspector General. I think fairly aggressively. We have served
39 subpenas up to now. We have a number of investigations on-
going. We have made 15 referrals to the Department of Justice
task force. I will be the first to admit these are not the kinds of
cases some people might expect after 6 months of work, but I hope
you realize and appreciate, Mr. Chairman, that trying to recon-
struct fairly difficult paper investigations is not that easily done.

As to some of the progress made, for example, here in the Wash-
ington, D.C., area, on fraud and alteration of contracts, by now
there have been guilty pleas of the Government having been de-
frauded in the amount of $261,000; GSA kickbacks, $269,000; and at
that particular time, 10 more companies and approximately 20
GSA employees are under investigation in that same area.

We have prepared a fairly detailed vulnerability assessment
plan. We have gone through all the GSA programs very systemati-
cally and have identified those programs which have the highest
potential for not only waste and mismanagement, but also fraud
and abuse. We are going through the agency, beginning with con-
sultant contracts that were let in the past. That survey will take a
little bit of time. 1 assure you we are trying to approach it as
quickly as we can and do the best professional job we can under
the circumstances.

Mr. Burron. Have you prepared your request for next year’s
budget? You got your appropriations, Tom Steed handles GSA ap-
propriations. Your people are getting paid, anyway.

Do you feel you have adequate personnel for your present oper-
ations within that appropriation?
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Mr. MueLLENBERG. With your support and also Senator Chiles’, I
believe the greatest need in the Inspector General’s office is a very
effective internal audit program. That is where some of the re-
sources will have to go. All of us will agree, in order for the
Inspector General's office to have some kind of a deterrent value
down the road, the audit side is a very important component,
obviously more important to the taxpayer than preventing the
abuses, and not overly concentrating on whether somebody stole
$5,000.

We have received the resources. I do not think the Inspector
General’s office at GSA could absorb any more personnel. We have
to hire 125 auditors, which under the civil service system is compli-
cated. I would think my budget for 1980 is adequate for 1981. The
investigative staff at GSA, the number of bodies are adequate, but
slow in coming in the direction of the kind of investigative work
that has to be done. That has to be changed drastically. I am
working on this. There are a lot of nickel-dime matters going on
that if I were a prosecutor I would certainly not consider for
prosecutions, but it is a matter of getting things in line.

Mr. Burton. If this bill passed, close to its present form, there
would probably be a necessity for more people?

Mr. MUELLENBERG. [ believe there would be on the audit side. I
would have to get back to you and give you some indication specifi-
cally as to the numbers we are talking about,

[Additional information follows:]

It is estimated that if annual audits are required of 20 percent of all contracts in
excess of $1,000, we would need an additional 1,000 auditors to accomplish this goal.

For example, approximately 8,000 multiple award schedule contracts take place
each year which are in excess of $1,000 each, In order to audit 20 percent of these
contracts, which amounts to 1,600 contracts, it would be necessary to utilize 225
auditors on a full time basis. It should be noted that Multiple Award Schedule
Contracts make up only a small percentage of the total number of GSA contracts
which would be subject to audit if this bill is passed.

Mr. Burton. Mr. Walker.

Mr. WALKER. Thank you, Mr. Chairman.

In the last appearance Mr. Solomon made before the subcommit-
tee, he expressed concern that the transition period of Administra-
tors, as well as setting up the new Inspector General office, would
virtually halt the investigations. I share those concerns.

Can either or both of you tell us whether or not the transitional
peljiodq has ended? If it has, do you feel the investigation is in full
swing?

Mr. FreeMAN. The transition period ended on July 2, when I
took over as Administrator. I think the Inspector General will
confirm that. I can assure you that the momentum, the direction,
and need to get at this thing as soon as possible was reemphasized
bylinyself the day I took over. I think Kurt can confirm that as
well.

Mr. MUELLENBERG. I remember Mr. Solomon’s comments at that
particular time. I do not agree with them at all, quite frankly. I am
convinced and satisfied that the work done by the Department of
Justice and the Department of Justice task force, which has been
in existence for over a year, is excellent. They are pursuing major
complex investigations.
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I came from the Department of Justice to GSA, earlier this year,
following Mr. Borowski. But the investigations by GSA were on-
going investigations. I think it is a little bit unfair to talk in terms
of a Government institution just because of one individual's
thoughts about the Inspector General or the Administrator. and
that individual is not there. There are still a lot of people who go
to work every morning and want to make a contribution. That is
true at the GSA as well as at other places.

Mr. WaLker. Can you give us an idea as to when we might
expect further indictments?

Mr. MUELLENBERG. My referrals go to the Department of Justice.
The 15 referrals I have made require additional investigative work
by the Department of Justice. The Inspector General subpena gives
me the authority to review books and records, but not testimony.
The matters that I have referred so far, I cannot tell vou at what
time indictments are expected.

Mr. WaLker. None of those have been subject to indictment at
this point?

Mr. MueLLENBERG. That is right.

Mr. WALKER. So of the 15 there are no indictments from that?

Mr. MueLLENBERG. That is right.

Mr. WALKER. Have you additional ones that will be going to the
Department of Justice in the near future?

Mr. MUELLENBERG. Yes.

Mr. WALKER. Mr. Administrator, how detailed are the reports
you get from the Inspector General?

Mr. Frerman. [ stay abreast with Mr. Muellenberg and his
office. I consider Mr. Muelienberg an expert as an administrator;
therefore, I have asked him to tell me where he needs help, where
I can interface with external agencies. He keeps me regularly
informed on progress.

Mr. WaLker. When you say “regularly”’——

Mr. FREEMAN. I see him at least once a day on various matters.

Mr. WaLker. There was some concern—Mr., Muellenberg may be
more familiar with this than you, Mr. Administrator—there was
concern that the statute of limitations may run out on some
people. Have you taken a look at the statute-of-limitations problem,
and are we faced with any situations where someone may escape
under that statute?

Mr. MUELLENBERG. The statute of limitations is 5 years. Certain-
ly, I am sure there are some allegations which are now beyond the
statute of limitations, but that probably was true of perhaps a year
ago, there was nothing you could do about an allegation in 1968 or
1969.

Mr. WaLker. Have you taken a look at some of the allegations
when we may run into a period of time where we will be affected
by the statute of limitations?

There was a time in the mid-1970’s when it was the concern of a
subcommittee in the Senate that time would run out and nothing
could be done. Are you looking at those cases to make sure we do
not have any serious offenders escaping under that statute?

Mr. MUELLENBERG. We are doing that at the present time. There
are allegations which relate to 1974 and 1975 which obviously have
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to go on the front burner, so to speak. I am very much aware of
that and also very concerned.

Mr. WaLker. Can you tell me what is the status of the allega-
tions into the Atlanta Federal buildings?

Mr. MUELLENBERG. As you know, there is a dispute now in the
litigation phase on claims made by the general contractor. On that
part, I have nothing to do with because that is a civil matter
between the agency and the general contractor.

Mr. WaLker. Mr. Solomon in February said there were three
investigations into the Atlanta Federal Building matter. I am won-
dering what the status of those investigations is.

Mr. FreemaN. First of all, the construction collapsed on April 27,
1978, in the South Plaza, and the formal report on that is not
available. This matter will be referred to the Department of Jus-
tice.

The second was the modification after the building was complet-
ed. These were made to serve the recently revised needs of the
using agency. If there is fraud involved in this, again, this will be
referred to Justice.

Third, as far as the waterproofing, this problem is still under
study. I cannot give you a definitive answer on that. It is in
litigation with the contractor.

Mr. WALKER. One of the three is complete at this point; there is
suspected fraud on the second, that will be referred to the Justice
Department if that is proven; and the third is still a matter of
negotiation?

Mr. FreemaN. Yes, sir. We have a number of claims submitted
by the contractor which are in litigation before the Board of Con-
tract Appeals.

Mr. WALkER. We are still getting a lot of mail on Capitol Hill
regarding the various abuses that have gone on in the past. I
recognize this happened before the new inspector General came
aboard, and certainly preceded the advent of the new Administra-
tor, but we are getting a rather steady pace of questions on what is
being done to clean up the mess? All reports indicated it went
much higher in the GSA than a few store managers or a few lower
employees on the line.

What do we tell people when they ask those questions?

Mr. MUELLENBERG. From the point of view of the Inspector Gen-
eral, sooner or later it is going to have to be said that abuses in the
Government do not necessarily mean that there is corruption at
the same time. There is also such a thing as less-than-competent
work. I think it is fair to say that arises in Government programs
as well, that the performance by an agency is mediocre, the public
sees the abuses, certainly the Congress takes an active look at the
abuse, but it could be corruption or it could be less-than-competent
work.

Mr. Freeman. I also believe it will take 2 to 3 years to get
management processes in place to realize stabilized management;
to get things like management systems and performance standards
in place. These things GSA has never had.

Mr. Warker. Your problem with the agencies is somewhat differ-
ent than Mr. Solomon’'s. When he came in, he would talk about the
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fact that as a former businessman, he did not think the system was
working.

Mr. Freeman. He did not understand the system, to begin with. I
find the average civil servant is a very dedicated, hard-working
citizen who needs understanding. When the agency was put togeth-
er in 1949, it was never allowed to integrate. That is one of the
problems we face, we do not have an integrated budget, or a
priority system. What GSA needs is corporate management and a
recognition that what we have is a large corporation, with major
divisions out in the field. It is a tough management job, but you
have to put in place the necessary checks and balances, the man-
agement formation systems, the performance management sys-
tems. None of these existed and they were never imposed on the
agency. I come from a fairly orderly agency, but I admit, when we
spill, we spill largely.

Mr. WALKER. I do not find what you have just said too much
different than Mr. Solomon’s presentation. Except the question
becomes whether or not the system itself has some inherent prob-
lems; whether there needs to be a restructuring of the system, or
whether it can be managed into some degree of acceptability.

That is the problem we are dealing with. For instance, what this
subcommittee has heard in the past is the fact that we do not even
have the checks and balances in the present system that any good
businessman absolutely requires in the course of, say, putting up a
building. We do not even have the number of inspections within
the Government system that would take place in private construc-
tion for many billions of dollars of contracts. Some of those things
may be inherently a problem with the system.

Mr. FreemAN. I do not see any problem with the system, I see a
problem with the priorities and attempts to get things done. I have
heard a lot about contract administration within the agency, and I
have directed that a better position be established and will provide
budget support to establish it. There is a lot of difference in saying
the checks and balances are not there, and providing the checks
and balances and resources to get them done.

One of the best systems is the Defense Contract Service. I think
their method can be practiced here at GSA as well as other places
in the Federal Government where they are required.

Mr. WaLkeEr. How do you feel about the legislative-reorganiza-
tion aspect?

Mr. FrReemaN. I support the intent of the bill as it is proposed
but it needs good, sound management. There are some amend-
ments to things like the Public Buildings Act being worked by both
Public Works Committees of the Congress. There are perhaps other
oversight areas as it pertains to my overall responsibilities with the
Federal Government which at the time are unclear, and I intend to
come back to discuss this. There are areas in the agency where I do
not have the legislative authority to do what I would like to do. I
will come back and request of you and the committee the authority
I think I need to run the agency.

Mr. Burton. Mr. Muellenberg, can you comment on the possibil-
ity of civil actions following criminal cases or civil actions that do
not materialize in criminal indictment? You referred 15 cases over
and you wind up with nine indictments. What kind of civil action
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have you taken against those not indicted and also what kind of
civil actions can be taken against people indicted after the trial?

Mr. MUELLENBERG. It is an area I've some concern about. The
figures I read to you as to frauds in the District of Columbia, there
is some additional work to be done by the Department of Justice in
conjunction with the U.S. attorney's office here, at least to make
an attempt to recoup as much of that fraud committed as possible
back into the Treasury of the United States.

Having spent 14 years of my life at the Department of Justice, I
understand how these things sometimes work. Criminal cases are
worked by prosecutors who indict. go to trial and convict, then
march on to the next trial. Oftentimes a followup, as to what is the
Government going to do to get some of the money back, 1s not
always there. The only thing I can tell you, Mr. Chairman, is that
we have met with the Civil Division of the Department of Justice
and | have been assured they will take a much more active interest
in pursuing remedies.

In addition, I have instituted a procedure, that in any kind of
report submitted to me the investigator makes sure that with some
specificity he ascertains the total amount by which the Govern-
ment has been defrauded. But the bottom line is, it is an area that
needs an awful lot of attention.

Mr. BurtoN. There is not as much sex appeal in a good criminal
action as in a television——

Mr. MUELLENBERG. That is true. On the other side, in terms of
the American taxpayer, it is just as important, if not more so, to
get as much of the money back to where it belongs, and I am
paying some personal attention to that.

Mr. BurToN. Mr. Administrator, you talked about the need for
stability, but were not personnel given an option of early retire-
ment?

Mr. Freeman. That has destabilized. We have lost some good
people through the early-out program.

Mr. Burton. You have no control over that?

Mr. FreemaN. No, sir, that is an option the employee has.

Mr. BURTON. In your testimony on the bill, you mentioned things
you were doing in terms of more oversight of major procurements.
Have you a definition of major versus minor?

Mr. FReeMaN. No, sir, not at the present time. We will cover
those areas which I believe need my attention. I have found that
due to the way in which we put together requirements, what I
might call minor procurement in one area becomes major. I have
now Mr. McBride, on board as Assistant Administrator for Acquisi-
tion Policy. I have asked him for a good definition of the oversight
we need. I do not have a planning system in being right now.
Hopefully we will have that by January.

Mr. BurtoN. Would there be a dollar figure?

Mr. FReeMAN. Yes, sir. What I want to do within the agency is
stratify review by Regional Administrators, and the Commission-
ers, and then myself. 1 will be personally involved in some of these
as will my Deputy. We will have a system of major acquisitions
review in the agency.

Mr. Burton. What about minor ones?




Mr. FrREeMAN. We are looking at that. I am unsure as to whether
the system we have now is consistent with what we need.,

For example, in one commodity area we forecast a need by a
statist tm! curve. I have to go back now and see how we determine
the need, and huw we take into account tho surplus, or what other
agencies hold. So I have a problem of reviewing how we determine
that we need \'\h.lt we are hd‘ ng.

Mr. Burton. What is the warranting program vou referred to in
your testimony?

Mr. FreemaN. We do not have a training program for our offi-

ers. | have established a program requiring certain training
When they are d -‘ri_y.rmn-r._i a contracting officer, they will have a
warrant signed by myself or the Assistant Administrator for Acqui-
sition Policy w will ’l( lineate the areas where they can act as a
contracting f:!'f""-s‘ ~. This does not exist now.

Mr. Buri If things move to problems that are handled by
Justice, suc h as normal enforcement functions, and Justice cannot
provide the swift and direct remedy, how can we achieve this if
Justice i1s the one involved? Or to what extent do you think func
tions that are vested in Justice or reliance on the De p‘ rtment of
Justice for (-r\f'rm"én could either be moved, changed, or just not
deal with them? Once they are referred to Justice, it is out of you:
domain .md Lord knows vrhm is happening. Under the old theory.
if something is prematurely referred to Justice, GSA is out of it,
Inspector General is out of it, Justice looks at it and thinks it is a
oum case and they throw it out.

Mr aN. I find our relationships with the Department of

Justice are good. Mr. Muelienberg [nn\uif\ the primary interface.
The concern 1 have had is where a case is reiected by Justice fi

he reasons you cite but yet there is sufficient evidence there

ve should be taking some of administrative action. Mr

lt‘ﬂ.!"--'-";-.r and I have been discussing the best way to handle
cases. He continues to track them, even if they ¢

70 to Ju

looking at trving to establish some kind of a board policy where
there i1s evidence relating to an emplovee who mav not be criminal
ly indicted. I have to be verv careful under the Civil S
Commission [.‘f‘f'.'ﬂ"n -\t". and \\-'ilﬂ'- the OPM.

Vir. MUrRLLE RG. As far as the referral to the Department
Justice. I feel f: nl\. unr,ﬂ“-,': able in knowing what a eriminal case is
all about. I have taken the position that I want to work up a case
in the Attornev General’s office to such a point where I feel the
case has a potential for prosecution and reqguires a minimum of
further investigative work. Some of the ficures thrown s-rm\ri
before 1 got here. of the number of referrals—I heard a the
were referred. Those were not cases: those were allegations. II
to be work hy the FBI or whatever other agency is concerned with
that particular matter :

[ like to refer what 1 think are cases that | can work up to the
point where I possibly can, within my power and that is what I
' in the future. So, where those thousand cases went

* N0 i(l!'.‘l.
BurToNn. Basically, you prepare the case. I suess. as hest vou
can for eriminal indictment, or if you get to the point where the:
is an issue at stake. somebody takes the fifth. and vou cannot give
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the makeup of the overhead rates, all the elements that go into his
pricing are elements I would like to see. I would also like access to
corporate records to determine that they are financially responsi-
ble and responsive.

Mr. BurTON. An easy way to do that is, if you are in legitimate
business you have a CPA submit a statement of something they
already have instead of your going in and requesting them to
reinvent the wheel; they should have that information available in
a status of finance report that any normal business would have.

What problems and what advantages would you see if the bill
were to cover all civilian agencies?

Mr. FREEMAN. It would increase my workload. I am not sure that
I would need additional authority, except as Mr. Muellenberg was
indicating. The oversight responsibilities would require additional
audit, and I am not sure how many that would take.

Mr. Burton. In order to assure applicability of the bill to other
agencies, would it be necessary to make changes in section 1 relat-
ing to the certification requirement and the related assessments
against violators if you would be delegating your authority under
the section 205(d) of the act?

Mr. Freeman. Right now I delegate in a very limited fashion. If
this was intended to apply to all agencies, I would need additional
authority which I do not have now.

Mr. RomNey. When you say other Federal agencies, are you
saying other civilian ag ies or all agencies, military and civilian?

Mr. FrREEMAN. 1 have no authority over any agency.

Mr. Romney. But you have broad delegating authority which
then would give you an opportunity to reach those agency heads.
Mr. FREEMAN vould have to be clarified in any legislation.

Mr. Romney, Why is it necessary to legislate, in view of the
breadth of the Administrator’s current delegating authority in sec-
tion 205(d)?

Mr. FREEMAN. Because I get resistance from other agencies when
I make the attempt.

Mr. BurtoN. So it would be helpful if this were in the legisla-
tion?

Mr. FREEMAN. Yes.

Mr. Burton. Mr. Walker.

Mr. WALKER. In your efforts to change operational practice, have
you encountered resistance from either within or outside the
agency?

Mr. FREEMAN. Yes, sir. Change is normally resisted. Many of the
things we are trying to do are new. They are going to require
additional work. They are going to require a more orderly process
of checks and balances, and the system will tend to resist because
it has been in place for quite a period of time.

Mr. WALKER. So there is internal resistance?

Mr. FREEmMAN. Yes. Internally I find I have had an almost adver-
sary relationship with most of the agencies. I am trying to break
this down; I have asked them for their cooperation. We have pulled
together the Assistant Secretaries at one meeting. We will have
another shortly to explain space problems and other issues, and try
to get better communications going with the agencies instead of
getting into these turf battles.
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Mr. WALKER. Your resistance has been more bureaucratic rather
than political pressure?

Mr. FreemaN. I have had no political pressure.

Mr. WaLkeR. Do you feel you have the full backing of the Presi-
dent to carry out the reforms?

Mr. FrREEMAN. Yes.

Mr. WaLker. Have you had adequate backing from the White
House staft?

Mr. FREeEMAN. Yes, sir.

Mr. WaLker. Have there been any attempts to bring political
pressure as to contracts from the White House staff?

Mr. Freeman. No, sir.

Mr. WarLker. Have you had any dealings or contact with Mr.
Griffin?

Mr. FreemaNn. No, sir.

Mr. WaLkger. Do you feel he is exerting any influence?

Mr. FReemaN. No, sir.

Mr. WaLkeR. What about Mr. Kirbo?

Mr. FrREgMAN. | have never met him, sir.

Mr. WaLkER. I would guess the announcement by the White
House that Mr. Kirbo would serve as liaison is null and void.

Mr. Freeman. I was not aware of that arrangement, but 1 have
not met Mr. Kirbo.

Mr. WaLkKER. In recent testimony, you cited some improvements
that you have made in the course of the time that you have been at
GSA. Could you give us some idea of how you would put those in
terms of priorities, where your real priorities lie at this point?

Mr. FrReemaN. There are several major issues. The first of these
had to do with trying to determine how I could get control of the
financial management of the agency. We have not had a central-
ized budget. There has been confusion as to how money flowed
within the agency. On July 2 I issued a directive which straight-
ened out those channels. I have called in fiscal 1982 for an inte-
grated budget, which we have not had in the past. The creation of
a planning system is also a high priority. The only plan in GSA
has been a l-year plan. So in the 1982 budget submit, I am asking
for a 5-year plan for all the services which will allow me then to
deterimnine where we are going in the future.

Mr. WALKER. Is this the new Office of Planning and Analysis?

Mr. FreEeMAN. Yes, sir.

Mr. WarLker. Will that require additional staffing?

Mr. FrREEMAN. No, sir, no more than I have asked in the budget.
We have eight people there; it is a small, expert outfit.

Mr. WaLker. You are also asking for an expanded audit force?

Mr. Freeman, Yes, Mr. Muellenberg and 1 aiscussed the matter
of audit tollowup. I will set up my own personal statf for audit
followup, so 1 know that something is being done with the recom-
mendations given us.

Mr. WaLKER. So what you are giving Mr. Muellenberg at that
point 18 a peg to hang a hat on as to the pertormance ot the
agency?

Mr. FREEMAN, Yes, he may give me a report with Six reculiiinen-
dations on it; the audit staff I have will be responsible 1or seeing
those steps are taken. Then on a check-and-balance basis, Mr.
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Muellenberg can follow through and see if what we say is going on,
IS S0.

Mr. WarLger. So you will be trying to get some kind of manage-
ment tools in place for long-range planning and analysis and trans-
mitting that essentially to a regional board as well?

Mr. FreemAN. It's performance against a plan as well,

Mr. WaLkER. Where do you see the legislation we are introduc-
ing fitting into that?

Mr. Freeman. It will give GSA the authority over the contrac-
tors if I have problems with them. I think the previous operations I
have been involved with show the need for this legislation. I have
no enforcement powers to deal with the problem now. Mr. Muellen-
b(-:—rg deals with the problem with his subpena power.

Mr. Waiker. As I listen to your remarks, and admittedly there
are a number of things in the bill we want to upgrade, I got the
feeling vou were telling us it is a great idea. but it will not work. Is
that a fair analysis of what you are saying?

Mr. FREEMAN. No, sir. I am sorry if I left that impression. I think
in any legislation, you would always like to have the provisions as
clear as you can so you do not get into arguments with contractors
or others as to what the law meant. This is always a problem in a
complex area like procurement. There are comments by other wit-
nesses here who have the same concern, that the legislation be as
clear as possible.

Mr. WALKER. I guess it is the problem I have with that. Every
time we go into specifics, we end up creating the loopholes that
then come back to haunt us when we find a whole series of abuses
based upon those specifics. How are we going to overcome that?

Mr. Freeman. I think that is a problem with every piece of
legislation that comes out. I do not know how you can prevent
people from trying to find loopholes.

Mr. WaLkER. Then would it not be better to try to be more
general instead of so specific? It seems to me we almost come to
loggerheads when it’s spelled out precisely, whereas generalized
authority would provide a better means of managing details within
the agency.

Mr. FreemaN. If it is general, I would write the regulations to so
reflect the intent of Congress. If it is general in nature and I write
specific requirements, I would have to communicate with the agen-
cies, so both systems are workable.

Mr. WaLKER. So the legislative thrust would help you primarily
in transmitting the new authorities to the agencies and getting
immediate compliance from them, rather than having them buck-
ing all the way on what you are intending to do?

Mr. FrReemaN. Yes, sir. The same goes for external contractors.

Mr. WALkER. Mr. Muellenberg, I had one additional question.
Have you found in the course of your investigation there is undue
political influence in the contracting process? I am talking about
congressional influence or political contributions as they relate to
contract awards.

Mr. MUELLENBERG. No.

Mr. WaLkER. You have not run into anything where you think
there is undue congressional influence with relation to contracts?
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Mr. MueLLENBERG. With the caveat some of those things are
under investigation, and whether that will surface I do not know,
but right now, as I sit here today, no.

Mr. WALKER. Are you saying or are you not saying there are
indications in some of those previous investigations that there were
problems in that area, or the investigations underway may include
that but you are not familiar with it at this point?

Mr. MUELLENBERG. In some of the investigations underway, there
were allegations there was. Those allegations have not been cor-
roborated to my satisfaction, but I cannot predict what will
happen.

Mr. WaLKER. So looking back 3 or 4 years, there are some indi-
cated problems with either congressional or political pressures in
the contracting process?

Mr. MUueLLENBERG. I would prefer to stick with allegations.

Mr. WaLkEr. All right. Your terminology is more correct than
mine on that, but in other words, those are allegations that are
presently under investigation.

Mr. MueLLENBERG. That is correct.

Mr. WarLker. What should be the role of Congress in overseeing
procurement activities?

Mr. MueLLENBERG. Mr. Walker, I am going to have to, as politely
as I can, decline to answer that.

I have been at GSA now 5 months full time. Procurement to me,
until I got there, meant something entirely different, being a
former prosecutor. I am learning as quickly as I can. I do not feel
qualified to answer the question.

Mr. WALKER. Mr. Administrator, how do you feel about the role
of Congress in oversight?

Mr. FReeMaN. The role of Congress in oversight has been out-
standing.

Mr. WALKER. Right now, the Golden Fleece Award.

Mr. FrReemAN. I have not been the recipient of one of those;
however, 1 have testified before that fine gentleman many times.
The mission statement has been very helpful as it concerns the
needs portion. My own personal belief is that this oversight is
effective and should continue.

Mr. WALKER. The one problem I have with the congressional role
is that it seems Congress always gets in after the money has been
spent. In other words, our oversight of the procurement process
comes in showing money that has been spent poorly, rather than in
any way affecting the front end of the process. Is there any way
that can be changed?

Mr. FREEMAN. Good management is the only way I know that
will preclude these things from happening. We have adequate ad-
ministration and management, but we do not use it in the most
effective way., Where I am now, I think some of the statutory and
legislative directions that are needed are not there, for what rea-
sons I am not qualified to state, but I think they are being put in
place now, and between that and the revision of the Federal acqui-
sition regulations, we can preclude problems from happening.

Mr. WaLkeR. We look forward to working with you, and as the
chairman indicated and as I indicated in my opening statement, we
view the legislation as the right way to get things done, and we
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What kind of controls do you think should exist for smaller
contracts?

Mr. Freeman. 1 think that any competitive negotiated contract
should be reviewed by the regional administrator. I think that any
advertised contract which has less than adequate competition
should be reviewed. This is a matter of making a determination. I
get very concerned with advertised bids with only two bidders, and
with a substantial price differential. But 1 think an adequate deter-
mination has to be made, and I would want oversight on those.

Mr. Burton. Do you believe any GSA review of other agencies’
procurement activities is warranted, and is it possible?

Mr. FrReemMaN. That is a big job. The buying authorities of some
of the larger agencies are tremendous. And the resources required
to oversight something like that on a regular basis would be ex-
tremely difficult. | am not even doing an adequate job now of
oversighting what I have delegated, which concerns me. So the
additional job of oversighting the other agencies would require
additional resources. I am not sure in my own mind what form
that should take, whether it be procurement reviews—I think it is
more a matter of making sure of the internal checks and balances,
and we have coordination through Inspectors General to make sure
it happens.

Mr. BurToN. I know this committee, and I think Congress gener-
ally, is going to support seeing that you get whatever additional
resources necessary to do the job. What happens in Federal agen-
cies is the head of that agency has gaged the success of his admin-
istration by the amount of people he can cut from budget. But in
your agency, each staff person, especially in the audit investigative
area, requires investments of money.

You talked about the audit procedures. Section 3 of the bill could
pose a burden on the Inspector General, and you recommend great-
er flexibility to the size and percentage of contracts. Would you be
able at this time to specify the amount or degree of flexibility you
feel is necessary?

Mr. FREeMAN. I think what [ had in mind here was a sampling
procedure, so we sample the spectrum in order to ascertain that
the procurement procedure in each agency is working well. I would
prefer Kurt to talk to this.

Mr. MUELLENBERG. Mr. Chairman, 1 am not prepared to go into
figures, but with your permission I would be very happy to submit
my views to you in writing. I think it might be more precise.

[The information follows:]

Substantial time would initially be spent in identifying which types of contracts
in each program area should receive immediate scrutiny and then grouping those
contracts by classification and size. For the first year all contracts over $100,000 in
each class will be subject to audit. Based upon existing and projected audit re-
sources, we would attempt to audit 20 percent of all such contracts, If such an
attempt is successful and if additional audit resources are made available, we would
attempt to audit 20 percent of all contracts in each class in excess of $50.000. In the
third year of the program we would expand our efforts in 20 percent of all contracts
over $10,000. By the conclusion of the third year we would have a solid base of
information to use in our report to Congress as to whether the ultimate goal of 20
percent of all contracts over $1,000 is feasible and necessary. Based upon our three
year trial, we would have sufficient data to precisely identify which classifications of
contracts require a certain percent of audit serutiny and what dollar level would be
the most cost effective in terms of audit resources in each classification of contract.
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Mr. BurTton. We are not trying to impose unworkable burdens,
but I cannot remember the figures as to auditing contracts that
were in the GSA report. It was almost like the FAA having 7
inspectors for 6,000 mechanics. There was just no watching what
was going on.

Under the present situation, where all you had to do was pay
back the unjust enrichment, the odds against getting caught were
great so it was easy and not too risky.

Would you, Mr. Administrator, elaborate on the reason competi-
tive forces are regarded as reducing the need for detailed oversight
of advertised contacts?

In discussions with Justice and in our own staff work, we feel
you can have a pretty good ripoff in an advertised contract open to
bid, as well as any others. You have the buy-in situation, the bid in
your pocket, and things of that sort.

Mr. FrREemaN. Historically the sealed bid procurement has been
viewed as the way to buy. There are obviously circumstances in the
advertised area where a determination should be made there was
not adequate competition and we should look at it more carefully.
That has been the philosophy in all the regulatory material we
have had on procurement. Therefore, I think we should approach it
cautiously in defining in what area we seek to make corrections.

Mr. Burton. In advertised contracts, if they are regarded as
different in kind from a negotiated contract with respect to con-
tract records, do you think there should be any difference in treat-
ing the two?

Mr. Freeman. I always felt the Federal Government should have
access to records where Federal expenditures are made.

Mr. Burton. So basically we should try to get the access to the
information whether it is negotfiated or bid?

Mr. Freeman. I do not feel we should have to go to subpena
power to get that information. Since it is a brandnew field, we
should approach it slowly.

Mr. Burton. You would not have to go to subpena if they gave it
to you voluntarily.

What pattern of usefulness in developing access to record provi-
sions do wvou think exists, sav, in the value of contracts over
$100,000? Do you usually require cost certification of the values
over $100,000? What sort of access to records do vou think exists in
such price and cost data cases?

Mr. FrReeMAN. I am not sure I have the access to records neces-
sary to satisfy me and mv agency.

Mr. BurTton. Can vou do that on your own capability. or will vou
need legislative authority?

Mr. FrReemAN. [ believe I can. In most cases clauses needed to get
that data can be drafted as required by the agency.

Mr. Burton. Explain the records audit procedures with respect
to multiple awards contract.

Mr. FreeMAan. I will have to replv for the record.

[The information follows:]

Under iipte awards schedule contracts, contract certification of price and
digeount fe at s required. GSA 18 entitled to examir ted recards of the
vendors to ensur 1e government eceiving the d ed nr alled for

under the cor i Afrer the completion of at least 1 vear under contract. the
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auditors will select a contract for audit, the selection being based upon the size of
the contract. Currently, audit resources do not allow us to examine contracts less
than $50,000 to $100,000. The auditors will contact the vendor and request access to
sales data for the contracted item. The auditors will then compare the sales price of
the vendor to the government with the prices offered to commercial customers.
l;r]:ll*.'l' our current -'_‘“”h')]‘.[\. we do not have access Lo cost data or lJ’.hl"l' contractor
records which are not related to sales data

Mr. BurtoN. Do you think there should be a dollar cutoff with
respect to contracts subject to the access requirement?

Mr. FreemanN. When you get down to $25,000 or less in procure-
ment, ves, sir.

Mr. Burton. With something like that, you can be authorized to
do it, but the agency should use its own judgment rather than
having people with small procurement bids know that is not going
to happen.

Mr. Freeman. The thing you have to worry about is splitting a
larger procurement down to 2,500 pieces. This can be precluded by
oversight reviews,

Mr. Burton. Two bills now before the Public Works and Trans-
portation Committee would require that committee to approve al-
terations in leased space costing over $250,000. They are H.R. 2155
by Mr. Mineta and H.R. 2494 by Messrs. Levitas and Abdnor. The
latter bill, it should be noted, would apply the $250,000 to the total
of new and all previous alterations in the facility.

What is GSA’s position with respect to this particular aspect of
each of these bills, the $250,000 that would require the same ap-
proval for a new building, or the cumulative effect of the Levitas
bill?

Mr. FREEMAN. I would prefer to have an annual alteration and
repair approval in our long-range plan rather than having to bring
them all back to Congress before they are done, primarily because
of the administrative strain that would cause. If we had legislative
authority that we could do repair work during the year, I would
like to consult with the Congress about doing it.

Mr. BurroN. Is there a difference between repair and alteration?

Mr. FREEMAN. I lump them all together; the important thing is
the need and whether it is real or not.

Mr. BurToNn. So you would view repair and alteration——

Mr. FREEMAN. As being the same. There is a difference, but it is
more cosmetic than real, Mr. Chairman.

Mr. Burton. I do not want to get hung up on this, but if a
building has a leak in the roof, that is something that has to be
repaired. If it is a tenant that needs enlarged quarters with three
or four wet bars, that would be somewhat different in my mind.

The Comptroller General in September 1978 found many serious
deficiencies in GSA's use of funds in its procedures for alterations
in lease space. It was reported there was no requirement for con-
gressional review at all, even when alterations have been over a
half million dollars. In fact the report noted there were several
over $2 million. You state now that there are controls, checks. and
balances incorporated into your operations. Would you elaborate on
that?

Mr. FREEMAN. Yes, sir. These are required to come to headquar-
ters, I brought over several alterations myself to both sides of
Congress for their review before 1 proceeded with them. Adminis-
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is expected, however, that the Regional Commissioner will supplement (but
not modify) these procedures to assure that this part of the alterations
program is conducted in a manner which is efficient, economical and consis-
tent with sound procurement principles.

The Regional Commissioner may delegate contracting and operational authorities
as described below.

B. Space Manag t Division (SMD)

(1) Contracting Authority - The Director, Space Management
Division, and the Thief, Acquisition Branch, may be delegated unlimited
contracting authority. The authority redelegated to realty officers shall
be limited to the dollar level delegated for the exscution of lease con-
tracts; provided, however, that any alteration project in excess of $10,000
executed by realty officers will be subject to the prior review of the Chief,
Acquisition Branch, and those over $50,000 by the Director, Space Manage-
ment Division.

(2) Receipt and Review of Alteration Requests - All requests for
alterations, regardless of cost, will be forwarded to the Director, Space
Management Division, and processed as follows:

Assigmment and Utilization Branch

(a) Each request received is to be referred to the Assign-
ment and Utilization Branch for review to determine that the work requested
is:

o Fully justified in terms of the requesting agency's
mission and programs, and

Consistent with GSA policies and guidelines governing
the character of alteration work which will be
authorized and space utilization objectives.

(b) Any request which fails to meet these requirements will
either be rectified through consultation with the requesting agency, or
returned without action if mutual agreement cannot be reached.

(c) The Chief, Assignment and Utilization Branch will
forward each approved request to the Chief, Acquisition Branch.

Each alteration request forwarded by the Assignment and Utilization Branch
will be handled as follows:
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(a) Contractual Obligations of Lessor - The lease contract
will be examined by the lease contracting officer to detemmine (in consul-
tation with Regional Counsel, as appropriate) if the work requested is the
responsibility of the lessor under the terms and conditions of the lease.
If determined to be the lessor's responsibility, the case will be handled
under regular lease administration procedures. Otherwise, the request must
be endorsed by the lease contracting officer, signed, dated, and readied
for contracting, as described below.

(b) Authorization by Lessors - The lessor will be requested
to provide GSA with a written authorization to perform, or contract for,
any work which extends beyond the premises described in the Goverrment's
lease contract. This authorization would be requested with the understand-
ing that the lessor will have the opportunity to compete for the contract
under which the full scope of the alteration project will be performed unless
handled under existing term contracts.

(c) Waiver of Restoration Rights by Lessor - The lessor
will be requested to waive, in writing, the right to require the Government
to restore the affected premises to the condition which existed prior to
alterations.

(d) Distribution of Projects - The Chief, Acquisition
Branch, will review the data and circumstances associated with each project
in order to recammend a course of action to the Director, Space Management
Division. Other than those extraordinary circumstances mentioned above,
all projects handled under competitive procedures will be referred to the
Buildings Management Division for appropriate action.

C. Buildings Management Division (BMD)

(1) Contracting Authority - Contracting authority not in excess of
$10,000 may be delegated to Buildings Managers. The level of authority to

be delegated up to the $10,000 limitation is to be consistent with workload
demands within the region and the demonstrated abilities of individual
employees. When term contracts are used, the Buildings Managers may be
delegated the authority to order against a term contract up to $50,000
without prior review. Above $50,000 the order must be reviewed by the
Director, Buildings Management Division, and above §75,000 the order must
be reviewed by the Regional Commissioner.

(2) Planning and Control of Funding - BMD will assure that funding
is provided for the project, either through a Reimbursable Work Authorization,
Budget Activity 54 funds, or a combination of the two, as applicable.

(3) Scheduling and Assignment of ¥ork - B will be responsible
for the work, time, cost, and other factors considered. An independent Govern-
ment estimate shall be made and used to compare against contract proposals.
The methods by which alterations may be effected include:




(a) By force account.

(b) By contract in accordance with the Federal Procurement
Regulations.

(c) By work order under existing term contracts. These must be
utilized and administered in accordance with the interim guidelines published
as an attachment to the all regions' memorandum of December 16, 1977, subject:
PBS Procurement Practices,

(4) Issuing Project Authorizations - BMD will be responsible for
issuing a Project Authorization when it is determined that the work will be
accamplished through the Construction Management Division under formal ad-
vertising procedures or competitively negotiated procedures.

(5) Economy Act Limitation - BMD will be responsible for implement-
ing the requirements of Chapter 18.3a of the HB, Operations and Maintenance
of Real Property, PBS P 5800.18A, which outlines the responsibilities for
complying with the Economy Act in leased space.

D. Construction M t Division
g

(1) Project Scope and Schedule - OMD will review project authori-
zations received from BMD and group work items into logical projects. On-
site inspections will be made, as necessary, and a definitive scope of work
developed for each project. Lessor-imposed constraints, if any, will be
identified. (MD will develop a proposed schedule based on project priority
and projected division workload. Agreement on schedule will be reached by
the Agenda Staff,

(2) Project Design - (MD shall determine whether the project will
be designed:

(a) "In-house" by COMD persomnel;

(b) By a term A/E already under contract (maximm fee of
$25,000); or

(c) By an A/E selected in.accordance with procedures contained
in FPR 1-4.10.

On-board reviews will be made during design to assure compliance with PBS
criteria, tenmant needs, and lessor constraints. SMD and BMD representatives
will be invited to participate in all design reviews.

(3) Methods of Contracting - After considering the nature, complexity
priority, and size of the project, (MD will select the method by which the
procurement will be made; that is, either by:

»




(@) A work order against a current term construction con-
tract; or

(b) Contract in accordance with the Federal Procurement
Regulations,

If alterations are to be effected by a new contract, the lessor may be invited
to participate in the bidding. O shall also insure that pre-invitation
notices are sent to a representative number of minority fimms.

(4) Contract Administration - The contract will be administered
in accordance with applicable sections of GSPR 5B and the Interim Manual,
Procurement and Administration of Design and Construction. Only mandatory
changes will be issued to formally advertised or 8(a) contracts. Payrolls
shall be reviewed for each trade on the project prior to approval of initial
and final payments. On-site interviews shall be made in accordance with
the Commissioner's letter of December 27, 1977. Inspections shall be per-
formed as set forth in section IV, below.

III. INSPECTIONS

Payment will not be authorized for any job, regardless of cost, until the
work has been physically inspected to assure that all contractual obliga-
tions have been fulfilled. This procedure also applies to individual purchase
orders issued under term contracts.

The GSA contracting officer must have in his possession a written and signed
inspection report before authorizing payment. The extent and type of inspec-
tions shall be as follows:

(1) Under $2,000 - A final inspection can be performed by GSA field
personnel and/or a designated official of the occupying agency. The inspec-

tion report shall, as a minimm, contain the following:

(a) Name and address of building;

(b) Lease mumber;

(c) Contract identification mumber;

(d) Description and location of work in the building;

(e) Contract amount;

(f) Certification that all work required by the contract has
been performed in a satisfactory manner and that quantities have been
verified;

(g) Date of inspection; and

(h) Signature and title of the inspector.




(2) $2,000 to $10,000 - The procedures in (1), above, apply except the
inspection must be coch_tcd _]omrl\. by a GSA field office employee and an
agency representative; and copies of all Davis-Bacon interview reports shall
accompany the inspection report and all required payrolls shall have been
received before payment is authorized.

(3) $10,000 to $50,000 - The pro\.\x‘uws in (2} above, apply except
the inspection will be conducted jointly by a professionally qualified
representative of the Construction Ma ment Division and an agency
representative. =

(4) Over $50,000 - The procedures in l')) , above, apply except the
Construction Management Division ins oT W t at least one un
announced progress inspection in addition to the final inspection.

SPECIAL NOTE: Inspection forms presently available may be used; however,
they must be augmented to the extent that they fail to meet the requirements
of (1) through (4), above.

IV. LOCAL CODES AND ORDINANCES

All GSA contracting officers and inspectors are reminded that every con-
tractor and subcontractor performing work for the Government in leased
buildings is subject to all pertinent codes, ordinances, and regulations
promulgated by the local governments.

V. COORDINATION

The dispersal of functions necessary to implement these procedures requires

a high degree of coordination ! onents, particularly
with regard to the contacts with lessors. It is expected that every PBS
component will deal directly with lessors on routine matters; however, any
such contact which might affect the contractual relationship between the
lessor and the Government with regard to the lease contract must be coordi-
nated in advance with the lease contracting officer.

® & & & X

As stated above, the foregoing procedures are to be implemented immediately
and without dev 1at'm.fl, Each Regional Commissioner is expected to assure
strict compliance and submit a written report to me within 3 ys from the
date of this memorandum setting forth any cbservations, comments or sugges-
tions considered appropriate. These reports will be considered prior to
revising the affected handbook(s).




Your personal and continuing involvement in this,

ment functions, is a‘rwolu.eL\r nec ry to be

administered in a professional and fiscally prudent manner.
your cooperation, and please do not h ate to call me, Bill C
Loy Shlpp, or Da\re Dibner if the need ar

Sahbed

79 4o INES B. SHEA, JF

Comnissioner
Attachment

cc: All Regional Administrators, GSA
All Regional Directors, SMD




MEMORANDUM FOR: Heads of Servic
Heads of Staff offic
Regional Administrat

es

FRO Jay Solomon

SUBJECT: Procurement [

I want to call to your attention that

this agency to award contracts or to m

the result of formal advertising or competitive
Sole source procurements or sales are to be
under the most extraordinary eircumstance
exception to this policy will be the tari
public utility companies.

Effectively immediately any sole source procurements
sales are to be approved in writing by the Head of S
Head of Staff Office or gional Administrat
approval should identify the r 15 for the
procurement. You are not to delegate this author
subordinate.

In addition, I want to be advised of each sole source
procurement. Please forward this information to n
the Director, Office of Planning, Policy and




LY General
( 7 \{\\\ Sg\rwces _ Public

> Administration Buildings Service: Washington, DC 20405

Dals
2% LRI g7
Rephy to
Commissioner, PBS (P)

Typographical error corrections

All Regional Commissioners, PBS

This refers to my memorandum dated June 29, 1978,

Bubject: ised Special Procedures for Alterations in
Leased Byildings.

The following changes should be made in section titles:

Page 5 - Section IV. INSPECTIONS should be changed to
INSPECTIONS

Page 6 - Section V. LOCAL CODES {D ORDINANCES should be

changed to IV. LOCARL CO 5 AND ORDINANCES

Section VI. COORDINATION should be changed to
V. COORDINATION.

Please correct copies of the m yrandum accordingly.

%/M

JAMES B. SHEA, JR.
CDNMIHqunﬂV

co? All Regional Administrators,
All Regional Directors, SMD

Mr. BurTon. Do you recommend repeal of the $25,000 limitation
required by the Economy Act on leasing of space?

Mr. Freeman. I will have to look at that.

[Additional material follows:]
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Repeal of Economy Act Limitation
on Leasing of Space

Our legislative program for this year includes a proposal to amend the

existing Timitation on annual rental imposed by the Economy Act (15% of

the value of the leased premises) in favor of a limitation based upon
log qoof the Appraised Fair Annual Rental.

Limiting rent according to a percentage of value in certain instances
severely hampers the leasing of space in older buildings and can lead to
the payment of even higher rates in new buildings. It is essentially
for this reason that the legislation is proposed, although there will
also be a savings in administrative expense.

The reference to a $25,000 limitation in Mr. Burton's question is in
error. There is no such limitation; however, the Economy Act does place
a ceiling on expenditures for lease alterations at 25 percent of the
rent paid during the first year of the lease. We would not favor
eliminating this Timitation as the existing statutory authority of the
Administrator of GSA to waive it, upon an appropriate showing of the
facts, is sufficient to permit sound business Jjudgments in all cases.

Mr. BurtoNn. If requirements were made to apply for a higher
threshold than $25,000, have you given any consideration to what
figure might be advisable?

Mr. FREEMAN. I have not come to a specific figure. I have asked
my people to stratify so I can get a better handle on what we are
doing.

Mr. Burton. GAO issued a report entitled “GSA Has Been Lax
in Managing the Columbia Building Lease,” dated April 17 of this
year. It was directed to Paul Goulding when he was the Acting
Administrator.

They made several recommendations that required a report back
to the committees by the agencies within 60 days upon receipt of
that. Do you have a copy of this report, by the way?

Mr. FREEMAN. I am aware of it; yes, sir.

Mr. BurtoN. On the cover page, in the letter to Mr. Goulding,
they were requesting a written statement on actions taken on the
recommendations to be made to the Senate Committee on Govern-
mental Affairs and our House committee no later than 60 days
after the date of the report. To our knowledge, there has been no
response as yet.

Mr. FrReemaN. If you have not received a reply, I apologize for it,
and I can assure you you will before the end of the week.

Mr. BurToN. Provide the report, because I know you have an-
other meeting, and we called Congressman Pryer and told him you
would be delayed.

[The information follows:]
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GAD Report Entitled "GSA Has Been Lax
in Managing the Columbia Plaza Lease"

On October 31, 1979 we concluded a negotiated agreement with the
Columbia Plaza building owners which addressed two of the four GAO
recommendations. First, by the terms of the agreement, the owner has
assumed responsibility for maintaining the structure of the building.
Second, the owner has agreed to pay $400,000 to the Government in

consideration for the landlord obligations we had undertaken earlier.

Regarding the other two recommendations. we exoect to have the garage

.M_n.‘:’.’a Jamalid . o
utilities separately mEtered in wsme=te=r  However, we have not

sought (as GAO recommended) a rental adjustment based upon the actual
square footage in the building, because at the time the lease was
negotiated the parties involved intended occupancy of the entire space

regardless of its area.
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Mr. Burron. Would you comment on the GAO report on the
multiple award schedule program concerning the agency is being
indirectly hampered by its service-oriented philosophy?

Mr. FReemaN. I agree with the GAO.

Mr. Burton. You feel you have authority to take a stronger role
so that service need not be subordinated to other functions vested
in the Administrator?

Mr. FrRegmaNn. I believe we can question those, but we have a
responsibility to look behind the basic requisition to make sure
that is needed. I have done that.

Mr. Burton. What kind of grumbles are you getting?

Mr. Freeman. None so far.

Mr. Burtron. What steps is GSA now taking, possibly in conjunc-
tion with the Office of Federal Procurement Policy, which would
allow you to accumulate more procurement data to assist you in
your contract and guidance functions?

Mr. FrReemaN. I am trying to put together a data system, which
we lack now. I understand there is a proposal to transfer the data
system to the GSA, in which case I will be able to do the oversight
work I am supposed to be doing.

Mr. Burton. The legislation treats the multiple award schedule
program and the need for regulatory action within a specific time
period. Have you come back with your reforms and changes within
a time certain?

Mr. FreemaN. I would be in a much better position to tell you
how we are progressing in about 6 months.

Mr. Burton. Can you tell us how many contracts there are over
$100,000, and whether or not all of these contracts have costs and
price data certified in them?

Mr. FreemaN. I would have to furnish that for the record, sir.

[The material follows:]

Question (Mr. Burton): Can you tell us how many contracts there are over
$100,000 and whether or not these contracts have cost and price data certified in
them?

Suggested comment for the record: GSA estimates that approximately 1,600 nego-
tiated contracts over $100,000 were released in FY 79. Only a small percentage of
these procurement actions were awarded based on contractor's submission of certi-
fied cost and pricing data. The FPR subpart 1-3.807-3 provides for exemptions to
submit cost and pricing data under the following circumstances:

1. Where the price negotiated is based on adequate price competition.

2. Where the price negotiated is based on established catalog or market prices of
commercial items sold in substantial quanities to the general public, or

3. Where the prices are set by law or regulations.

Most of GSA's negotiated procurements are exempt from the cost and pricing data
requirement based on exemption 2—established catalog or market price of commer-
cial items sold in substantial quantities to the general public. However, this area is
one in which our newly established contract clearance office will be devoting consid-
erable attention. We expect that there will be an increase in the number of contrac-
tors required to submit cost and pricing data. We also anticipate an increase in the
number of contractors who will be required to provide adequate data on their
commercial sales to demonstrate that their negotiated prices are in fact based on
established catalog or market prices for commercial items sold in substantial quanti-
ties to the general public.

Back-up analysis:
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Over $100,000

Number of transactions (hrough 3d quarter (FPDS)... -
Extrapolated for 4th quarter... e 394

Total estimated GSA fiscal year 1979 transactions... 1,577

Mr. BurtoN. The size of the advertised procurements for the
year, would you submit that for the year?

Mr. FREEMAN. Yes, sir.

[The material follows:]

Question (Mr. Burton): The size of advertised procurements for the year, would
you submit that for the year?

Suggested comment for the record: GSA estimates that approximately 31 percent

of all procurement actions in fiscal year 1979 were advertised.
Back-up analysis:

All reported transactions

Number of GSA transactions through ad qu‘lrler (FPDS) ..
Extrapolated for 4th quarter...

Total estimated transactions, fiscal year 1979 .. 295,508
Total estimated advertised transactions, fiscal year I*li‘l 90,746
Estimated percent advertised procurements, fiscal year 1979 ........ 31

Mr. BurtoN. And your feelings on the GAO recommendation
that these contracts need not have certified information because
competitive forces operate there, do you agree with that?

Mr. FreemaN. I think that is an area we will have to look at
very carefully before we change the rules.

Mr. BurtoNn. Are you in agreement with GAO that GSA should
and can require contractors to submit reports and submit specific
information?

Mr. FreeMAN. Yes. I am uncomfortable with the data I am
getting now.

Mr. Burton. That is all the questions we have for you at this
time.

Mr. Muellenberg, we will have a few specifically addressed to
you. If we have more questions, we will submit them in writing for
the record, if they come up. Thank you very much, Mr. Adminis-
trator.

Mr. Muellenberg, the Administrator in his testimony stated that
the audit requirements of the bill would severely burden your staff
resources, and he suggests that you have more flexibility as to the
types and percentages of contracts to be audited. Would you com-
ment to us and maybe give suggestions as to what numerical and
type coverage you think advisable for audit?

Mr. MueLLENBERG. As I indicated to you when we started out, I
would like Mr. Cox, an attorney on my staff, to answer some of the
questions.

Mr. Burton. Would you stand and be sworn, please.

Do you swear to tell the truth, the whole truth, and nothing but
the truth, so help you God?

Mr. Cox. I do. Under the proposed amendments, we are given a
3-year trial period to analyze the size and classifications of con-
tracts. Then the Inspector General and Administrator have the
necessary flexibility to set up the audit criteria, in order to deter-
mine how the resources can be properly allocated. We would like at




73

the end of that 3 years to come forward to Congress with concrete
suggestions as to workable contract size and classification criteria
for future audits.

Mr. Burton. The problem that I might have with that would be
if you are not set with a limit or requirement that you then would
necessarily be limited by what the Appropriations Committee does.
Then you find yourself locked in and doing fewer audits because
that is your staffing standard and the next year when you come in
for money, you are told: “Well, you did all right with what you had
last year, you do not need any more.” What we are afraid of is, we
felt it might be beneficial to mandate you with a certain amount so
then you had a reason to ask for sufficient personnel because
Congress mandated these duties on you. To the extent we make it
discretionary, I think will make it more difficult as the need arises
maybe to get sufficient personnel. We had to fight with OMB to get
you what you have now.

Mr. Cox. I agree with you, sir. Our concern would be at the end
of the 3-year period, we would have the flexibility to come forward
to Congress and suggest that certain classifications of contracts do
not need the detail of scrutiny. We would like to have the flexibil-
ity to come forward and say that based on our experience, certain
classifications, do not need full audit attention, whereas perhaps
other kinds of contracts require a greater level of examination and
audit than would be called for under the statute. Basically, sir, we
ask ability to keep our options open, to be able to come back at the
conclusion of the period and indicate whether those levels are
properly allocated.

Mr. BurToN. Maybe there is a way we can have it both ways, but
our major concern was if we did not put a mandate in, you would
find yourself after all the furor dies down, there is nothing in the
newspapers in the interest of showing that you are really doing a
job, and lots of agency heads think they are doing the job by
cutting slots out of the budget. Maybe working with your staff, we
can figure out a way to protect against that. This was one of the
concerns. If the word gets out that you do not have adequate audit
processes in place, it would be OK to go out and mug somebody
because the cop is up on 42d Street.

Mr. MueLLENBERG. Why do we not address that subject in a
position paper?

[The information follows:]

Currently we have 150 auditors available to conduct internal and contract audits.
Over the next two fiscal years, we plan to increase the size of our audit staff to 450
auditors. We would like the opportunity under this legislation to develop contract
size and classification audit standards based upon our anticipated resources. As our
staff expands we will be able to expand to the scope of our audits accordingly. A
legislative mandate to perform a certain percent of audits may be required in order
to obtain the necessary audit resources to accomplish our goals. We would like the
flexibility to report to Congress at the end of the three year period that based upon
our three year experience, we have established contract classifications and have
determined what percentage of these contracts must be audited on an annual basis.

We would also be able to report precisely what further resources would be necessary
to accomplish these goals.

Mr. BurToN. Are you prepared to discuss other specific provi-
sions of the bill in which we, in effect, are laying new functions on
you such as 307(f), where we require you advise the Administrator

57-507 0 - 80 - &
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in establishing procedures for reviewing contracts and agreements?
Do you see any problems in that?

That would be 307(f). In fact, most of these questions will be
dealing with 307(f) of the bill.

Mr. Cox. Sir, our examination of this indicates we believe it is a
viable proposal to be put forth. We feel we can work adequately
with the Administrator in order to establish the goals set forth
here. The specific portions of it with regards to the types of con-
tracts that would be audited, the flexibility, requiring by regula-
tions these things be set out are absolutely essential at the present
time.

Mr. BurTon. You do not see any problems?

Mr. Cox. No, the only concern we would have would be with
regard to the $1,000 contract limit. In certain circumstances, I
believe the Administrator indicated it might be too low. For exam-
ple, every time we would purchase a Xerox machine, that purchase
would be over the threshold. But the framework expressed in the
legislation we believe is workable.

Mr. Burton. If we decide not to lift the threshold to the required
audit of 20 percent of the Xerox purchases or things of this sort,
then where we have the Inspector General review establishing the
audit plan and varying the audit percentages for 3 years, do you
see any problems with that?

Mr. Cox. No, sir, we do not.

Mr. Burton. In 307(f)(3)XB), where we have all Inspectors General
under the 1978 act to include in the reports to Congress and the
agency head an evaluation of resource ability, I assume there is no
problem in that.

Mr. Cox. Absolutely not.

Mr. Burton. In 307(g), we let the Inspector General and the
Administrator receive access to all contractors’ and subcontractors’
records that would have materiality. Do you see any problem with
that section?

Mr. Cox. No, sir, that is what we consider to be one of the most
important strengths in this legislation.

Mr. Burron. Could you describe communication coordination
which exists between your offices and those of the other Inspectors
General?

Mr. MUELLENBERG. As you may know, there is an overall struc-
ture now, an Inspectors General council, which I understand Attor-
ney General Civiletti is taking an active interest in. In addition
there are enforcement committees addressing questions of the new
Judiciary Code. We have some problems with that. We have re-
quested a hearing to present our views,

A very recent initiative, if you will, when the controversy arose
as to the usable furniture in the Dempster Dumpster, I have taken
the position, and we are doing a survey and audit of what is
available in terms of personal property and furniture, specifically.
So the coordination between all the Inspectors General is an on-
going thing.

‘MJr, BurTtoNn. Can it end up to be an effective tool for all agen-
cies?

Mr. MUELLENBERG. Yes.




5

Mr. BugTton. I assume your working relationship with the Jus-
tice Department’s task force and GSA is a close one and an effec-
tive one.

Mr. MUELLENBERG. Yes, it is. There are no problems there that I
see.

Mr. BurtoN. We have no further questions for you. Thank you
very much.

The next witness will be Mr. J. Roger Edgar, Commercial Litiga-
tion Branch, Civil Division. Department of Justice.

Do you swear to tell the truth, the whole truth, and nothing but
the truth, so help you God?

STATEMENT OF J. ROGER EDGAR, COMMERCIAL LITIGATION
BRANCH, CIVIL DIVISION, DEPARTMENT OF JUSTICE

Mr. Epcakr. I do.

I have a prepared statement which I have submitted to the
committee.

Mr. Burron. That may be incorporated in the record.

Mr. Epcar. The Department believes the purposes of this bill are
salutary and long overdue. We have proposed a number of suggest-
ed changes in the bill which, in our view, are of a character which
will perfect it and make it a better bill. I regret the constraints of
time have not permitted me to come forward with concrete lan-
guage which would, I believe, be of assistance to the committee in
considering these matters that we have put forth.

The most useful type criticism, we believe, is constructive criti-
cism, which consists of not only pointing out deficiencies but also
suggesting concrete language to remedy those deficiencies.

I have had an opportunity to discuss these concerns we have
with members of the staff, and indicated we would be pleased to
work with the staff in developing language, if that is the commit-
tee’s wish, to remedy these deficiencies.

But again I wish to emphasize that the Attorney General be-
lieves this bill is a good bill. It places the responsibility for recovery
from civil losses with the agencies in the first instance. This is a
marked departure from existing law: we believe it is significant,
good, and overdue.,

Mr. BurtoN. We would like to thank Justice for their coopera-
tion and input from the inception of the bill, and we do look
forward to any other suggestions that you might make.

In your prepared statement, you mention that Justice is prepar-
ing legislation for administrative remedies. Have you any idea
when that may be ready?

Mr. Epcar. I believe, Mr. Chairman, that the process of drafting
that legislation within the Department will be completed within 30
days. How long it will take to get it out of OMB. I am not prepared
to say.

Mr. Burton. When the time comes. if we may be of any help
with you with OMB, we will try to do it. We had a lot of trouble
with OMB getting sufficient audit and investigating staff for GSA
in the first place.

You raise the constitutional question regarding the right to jury
trial and the administrative penalties we would have here. Would
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you tell us how that would pertain in an administrative determina-
tion based on a contract penalty clause?

Mr. Epcar. Let me say at the outset these are only preliminary
and tentative concerns. I would be presumptuous if I were to
suggest to you as the lawyer for the Government that the bill in its
present form is unconstitutional.

Mr. Burton. No, but you are raising a very valid issue that we
should be aware of and should try to address.

Mr. Epcar. Well, the concern that we have is this. As you well
know, the Constitution preserves the right of jury trial as it existed
in 1791. What the committee is essentially doing is providing reme-
dies for the recovery of moneys obtained through fraud. Of course
in 1791, the action of fraud was well known, and there may be
problems of attempting or striving to recover these losses in an
administrative framework where, of course, the right of trial by
jury would not obtain.

Committee members of the staff and, of course, you in your
opening remarks, Mr. Chairman, have indicated this bill is not cast
in stone, and there may be ways to avoid the problem. We would
certainly be agreeable to working with the staff to draft legislation
to avoid these problems. The idea that comes immediately to my
mind is one which has been alluded to before, and that is requiring
that all contracts entered into pursuant to this act contain a certi-
fication provision and agreement by the contractor to abide by
adjudications made by the Administrator in proceedings initiated
by him under the act. It may well be a device of that sort could
properly be utilized.

Mr. Burton. You are working on—Justice is working on a legal
opinion on that?

Mr. Epcar. We have requested the Office of Legal Counsel to
provide us with guidance in this area. The Department, in turn,
will be pleased to provide that opinion to the committee. But it
occurs to me that it may be more prudent to wait somewhat and go
to the legal counsel with what may be the final draft of the bill
instead of asking for something that may not be incorporated in
the bill.

Our work with the staff would lead us in that direction. That
would be my preference.

Mr. Burton. You suggest we specify the burden of proof to be
required in the administrative hearings. What standard would you
suggest and what problems are there in using the adequate-evi-
dence standard?

Mr. Epcar. Well, there are several standards that can be em-
ployed. One is the arbitrary-and-capricious standard; the other is
clearly erroneous on the record as a whole. I would prefer to use
the arbitrary-and-capricious test, because I believe it imposes a
lesser burden on the Government.

Mr. Burton. One option that you lay out for the standard of
judicial review is to make the findings of administrative proceed-
ings final and conclusive as to matters of fact. What effect would
specifying this judicial standard have, and would you advise if that
be a proper approach?

Mr. Epcar. I would advise that would be a proper approach, and
looking at it from the view of a litigator, which is what I am, when
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you go to a court and seek enforcement and indicate Congress has
stated that the findings of fact made by the agency, that the
agency’s determination as to the credibility of witnesses who ap-
peared before it are final and conclusive, you are a long way ahead
in litigating that case in court.

Conclusions of law that are arrived at by the agency are of
course subject to broader review by the court, and courts will take
a hard look at conclusions to make sure they are proper.

Mr. Burron. Is it not a general legal rule, that on appeal or
review they do accept findings of fact made at the administrative
hearing? Since the people were there, and could observe the de-
meanor and determine credibility, it is a tremendous burden, even
on a factual level, to overturn the trial or administrative court’s
findings of fact.

Mr. Epcar. That is a fact, and it is my suggestion that it be
incorporated into the bill so there will be no doubt about it when
the matter is litigated.

Mr. Burton. What other avenues of appeal do you feel would be
open to a contractor penalized under this bill? Do you feel he could
still appeal to the GAO or Court of Claims in addition to the
district court?

Mr. Epcar. Under the bill as presently structured, his appeal
would go to the courts of appeals of the various circuit courts or in
the District of Columbia if he is agrieved by an administrative
determination. It would not, it would seem to me, be open to the
contractor to initiate a suit in the Court of Claims. His exclusive
remedy for appeal would be by the mechanism provided for in the
bill itself. It seems the provisions are full and would afford all due
process applicable to the situation.

Mr. Burton. 1 thought the bill specifically made the appeal to
the appellate court, but if necessary we can specify more clearly
that is the appeal route, to the exclusion of others.

Mr. EpGar. Yes.

Mr. Burron. Could you expand on why Justice requires coordina-
tion or prior approval of certain administrative actions such as
these, and what dangers there may be involving criminal matters
if such coordination is not done?

Mr. Epcar. The apprehension that we have, and to a certain
extent 1 am carrying water up here for the Criminal Division——

Mr. BurTon. No, for the Bill of Rights.

Mr. EpGar. The concern we have is not over expeditious resolu-
tion of these disputes, but rather precipitous resolution. If, for
example, there is an ongoing investigation being conducted by a
Federal grand jury, that investigation in our view could be imped-
ed if an administrative proceeding were initiated under this act.

The defendant, or respondent as the case might be, could insist
upon full disclosure of the Government’s case in the administrative
proceedings. The Government has initiated the action and charged
him with fraud. Under the discovery rules that would undoubtedly
be applicable, I think he can insist upon getting into the grand jury
process and hindering and impeding that process.

Also, I would think the contractor named as the respondent in
this type of proceeding could properly make a very sympathetic
and compelling argument that the Government’s discovery that the
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Government would utilize in this case was very unfair. He might
be able to show that the discovery by the Government which are
elicited from him, whether by subpena, depositions, and the like,
are to be turned over to the Federal grand jury. So, it works both
ways. Not only would the contractor have an interest in getting
into the Government's criminal case, but the Government might
have an interest in eliciting from the contractor evidence that
would further its criminal case. The Supreme Court spoke last
term about the restrictions on the Government’s use of the civil
process to further its criminal goals.

So, one way to resolve this problem is simply to draft into the
bill a provision that would require the prior approval of the Attor-
ney General before the institution of a proceeding of this kind.

There are several available options: One is to say nothing, of
course, The second option is to mandate cooperation. And the third,
the option we at the Department urge, is to require the prior
approval of the Attorney General be given before such a proceed-
ing is initiated. Cooperation in our view must be accompanied by
the power on the part of someone to make a decision, and we
believe that someone ought to be the Attorney General, who is
charged with the primary responsibility of enforcing all the laws of
the United States, including the criminal laws.

Mr. BurtoN. Would you run into a statute-of-limitation problem
if there is a longer statute for the criminal action than a civil
action?

Mr. Encar. We have a 6-year statute if we are working on the
False Claims Act. If we are working on the common-law contract
theory we have 6 years. If it is tort theory, 3 years. We also have a
tolling provision which says the limitations period does not run
while facts were not known or could not reasonably have been
known te a person charged with the responsibility for pursuing the
Government’s actions.

Mr. BurtoN. Mr, Muellenberg, would you come forward. Please
explain it to us where you are running into something and where
there is a civil action.

Mr. Epcar. Our suggestion is before any action goes forward, the
Attorney General gives his approval. Our suggestion is before the
agency commences a proceeding under this statute, they receive
the prior approval of the Department of Justice to do so.

Mr. BurTton. Before they commence proceedings for remedy, not
investigation?

Mr. Encar. By no means would we seek to foreclose any investi-
gation the Inspector General might make.

Mr. MueLLENBERG. That portion of the proposed legislation, and
it gets into the area of parallel proceedings, it is correct. You
cannot use the civil process in order to further a criminal investi-
gation. We did not really address that in the comments we were
prepared to make today. So, maybe perhaps again in connection
with a position paper on the overall bill, let me reduce my
thoughts to writing on that issue.

[The information follows:]

It is our position that prior to the imposition of any administrative penalty under
the provisions of this bill, the Administrator, through the Inspector General, should
inform the Department of Justice of the pendency of the administrative action. If
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the Department of Justice is contemplating criminal action against the subject and
requests GSA to delay action, the administrative proceedings will not jeopardize the
substantial interests of the government in the criminal prosecution. However, GSA
should be allowed to suspend the contractor, for a period not to exceed 18 months,
while the criminal action is pending. Such a procedure is currently set forth in 41
CFR § 1-1.605.

I do not believe that the administrative proceedings envisioned by these amend-
ments will jeopardize any civil remedies of the government under any other applica-
ble civil statutes. If the penalties of this statute are to have a salutory and deterrent
effect, the agency should be able to proceed swiftly, and not be required to await the
termination of costly and time consuming civil litigation. For this reason I recom-
mend that the agency’s interest in imposing administrative penalties should not be
subject to Department of Justice approval in cases where no criminal action is
contemplated.

Mr. Burton. All right. Do you have offhand the citation of the
Supreme Court case?

Mr. Epcar. It is the LaSalle National Bank decision, handed
down last term. I do not have the citation.

Mr. Burton. We would appreciate your comments on that. Be-
cause I can see where we could end up in some kind of expletive
match between GSA and Justice. GSA gets back $30,000 but blew a
big criminal indictment, and it could just cause a brouhaha over
something unnecessary.

What use has been made of existing remedies under 209 of the
Federal Property Act?

Mr. Epcar. My experience only goes back to the time since I
have been in my present position. But only a handful of cases have
been referred to the Department under this statute. I can only
think of one now currently in active litigation, which raises the
further question of why that might be the case.

Mr. Burton. Committee counsel says to his knowledge there
have never been any cases under procurement. The limited cases
have concerned to property disposal.

Mr. Epcar. He is correct.

Mr. BurtoN. Why is that?

Mr. Epcagr. I can suggest to the committee two possible reasons.
One is the agencies themselves refer these cases to the Depart-
ment. So the paucity of actions under the statute is partially be-
cause of the lack of referrals. I might also suggest some additional
reasons. The first remedy provision provided under the current
section of the act is the same as the remedy under the False
Claims Act, namely double damages and a $2,000 forfeiture. The
Department of Justice has had more experience with the False
Claims Act than with this statute. The False Claims Act was
enacted shortly after the Civil War.

Also, in my own view, there is a lesser burden of proof required
under the False Claims Act than under this statute as it is current-
ly on the books today.

Mr. BurTon. Just one last question. You get, say, 15 cases from
the GSA for criminal action. You find that either you cannot get
an indictment, or if you get an indictment you cannot get a convic-
tion, or you just feel you cannot win a criminal conviction on the
case.

What do you do with those cases? Are they then referred to
Justice’s Civil Division?

Mr. Epcar. Yes, they are.
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Mr. Burton. You do not drop them and wait for the agencies to
say why do you not proceed on a civil action? You automatically
refer them to your Civil Division for civil action?

Mr. Epcar. That is correct.

Mr. Burron. Mr. Walker.

Mr. WALKER. I have only one question, Mr. Chairman.

You indicated the medicare and medicaid provisions to protect
against fraud as being a model we might want to take a look at.

Mr. Epcar. I think it would be helpful and have discussed it
with members of the staff and have urged them to review it.

Mr. WALKER. What particular aspects do you think would be
useful?

Mr. EpGar. Primarily the bill deals with some of the problems I
have discussed in my statement today, burden of proof, scope of
review, the kinds of damages that are recoverable. I think the
committee might well wish to consider the inclusion of consequen-
tial damages. A very simple example is if the Government buys a
widget and the widget goes into the gizmo, sometimes the damages
you can recover for the substandard widget are far overshadowed
by the consequential damages which occur when you have to tear
down the gizmo to get at the widget. Under the law today, those
damages are not recoverable. The bill could provide that damages
are recoverable.

Mr. WaLKER. There are provisions of that kind in the medicare,
medicaid fraud bills?

Mr. EpGar. Yes, there are.

Mr. BurTon. I have no further questions—Mr. Romney.

Mr. RomnEY. Thank you, Mr. Chairman.

Mr. Edgar, I would just like to clear up one part of your testimo-
ny, on page 6. The paragraph which reads: “The relationship of
this bill to existing criminal and civil remedies may be further
clarified by providing specific language stating that the relief pro-
vided by this bill is in addition to any criminal penalties provided
by law and is an alternative to existing civil remedies.”

A portion of the existing section 209 of the Federal Property Act
and specifically 209(d), is preserved. It is merely redesignated by
our proposed bill. It does read, “The civil remedies provided in this
section shall be in addition to all other civil penalties and remedies
provided by law.”

Is your statement intended to suggest something different from
section 209(d)?

Mr. Epcar. You are quite correct. The subcommittee’s bill does
save subparagraph (d) of existing paragraph 489 of title 40. What I
am urging the subcommittee to do is not repeal the existing civil
remedy provisions as they now stand on the books, but to provide
instead the administrative remedies are in addition to the existing
civil remedies judicially enforceable in the statute as it now stands.

Mr. RomNEY. Are you saying they should provide in terms what
you have just said, or would this not just follow if the existing
language of subsection 209 (b) and (c) were retained along with the
additional language of H.R. 53817

Mr. Epcar. If the bill—let me answer the question this way. My
understanding of the bill as it is presently drafted is that it repeals
the 489(b) of title 40 and substitutes in its stead an administrative
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mechanism to recover penalties somewhat analogous to those pres-
ently provided in the statute.

My suggestion is that these administrative penalties be in addi-
tion to and not a substitute for the existing remedies under the
statute.

Now, I believe the bill, as I read it, repeals 489(b). If I am
mistaken in that, there would be no need for remedial legislation.

Mr. RomNEY. In view of the fact that would be retained, there
would be no necessity to repeat that language or a paraphrase of
the language elsewhere in section 209?

Mr. EpcAr. Again, this gets back to the way, maybe you read the
bill differently than I do, but let me put it to you this way: If this
bill is enacted by the Congress, I do not believe the Department of
Justice could initiate a suit in the district court in the first in-
stance, under 489(b)(1) of title 40, because that statute would have
been repealed. Now, am I correct in that?

Mr. Romney. Yes. But, I do not know that you have got the
question. I simply am raising the question that the present section
209(d), if it stands under a new designation, would then save other
statutes besides the existing 209 (b) and (c).

Mr. Epcar. I believe it would, because in the draft bill, the bill
provides that subsections (b) and (c) are eliminated and the new
subsection (b) is inserted in its stead. So, I read this bill as elimi-
nating subsection (b), the interdictory provisions, and subsection (c),
the jurisdiction-in-aid provisions.

Mr. Burton. Thank you very much.

I would like to thank the Justice Department for working with

us on this bill, especially Mr. Lynch.
[Mr. Edgar’s prepared statement follows:]
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The Attorney General supports Congress’' consideration
of alternative remedies to supplement the Government's
principal rights to prosecute the perpetrators of fraud
criminally or to sue them civilly in the federal district
courts. The addition of effective monetary sanctions which
are administered by the agency which has been victimized
may serve as a useful deterrant and, at the same time,
accomplish a significant recovery of the Government's losses
and the costs of enforcing the inteqrity of its programs.
The first such effort to explore administrative
alternatives to a civil law suit in
recent proposal to amend the Social Security
for monetary penalties in connection with
upon the Medicare and Medicai proposal was
supported by the Attorney General ar the product of an
extensive and cooperative effort by the Department of Health,
*ation and Welfare and the Civil and Criminal Divisions

of the Department of Justice. On May 15, 1979

introduced in the House of Representatives as H.R. 4106. W

we
believe this bill is a useful model and valuable first step

r any consideration of administrative action to impose

penalties.




Based on the earlier work done on H.R. 4106, the Departm

of Justice has begun developing a wider-reaching legislative
proposal authorizing departments and Government agencies
having significant contracting or program responsibilities

pose by administrative action monetary penalties upon
those who commit fraud. This proposal is in the final stages
of drafting and will soon begin the process of obtaining the
necessary clearances prior to submission to Congress for
consideration, We believe this bill will constitute a compre-
hensive advancement and realistic deterrant in our continuing
effort to combat program fraud and white collar crime against
the Government. As I said before, the Department is actively
working on such a proposal and we hope to submit it to Congress
as quickly as possible. Because of the considerable effort
and discussion that went into the drafting of the Medicare/
Medicaid proposal, we suggest that it may provide useful
guidance to the Committee as it considers this proposal.

Having said this, there are a number of technical comments
and suggestions we can make concerning H.R. 5381 which the
Committee may wish to consider further.

An initial problem the proposed bill may pose concerns
the possibility that a broad administrative imposition of

monetary penalties on essentially common law theories of fraud
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agency action regarding matters involving fraud. The Federal
Claims Collection Act of 1966, Pub. L. B4-508, provides as
follows:

The head of an agency or his @esignee

shall not exercise the foregoing

authority (to collect debts owed the

Government) with respect to a claim

as to which there is an indication of

fraud, the presentation of a false

claim, a misrepresentation on the part

of the debtor or any other party having

an interest in the claim . . . Title

31, United States Code, section 952(b).

In order to harmonize this bill with current law and to
assure the coordination of investigations and legal proceedings
relating to the same misconduct, we strongly recommend a pro-
vision allowing the Administrator to initiate proceedings only
after authorization from the Attorney General.

The relationship of this bill to existing criminal and
civil remedies may be further clarified by providing specific
language stating that the relief provided by this bill is in
addition to any criminal ‘penalties provided by law and is an
alternative to existing civil remedies. 1In this regard, we
believe that the Committee should not eliminate (as this bill

would) the civil remedies presently found in the current

statute (40 U.S.C., par. 489(b)), since they do provide useful

and salutary remedies which may be obtained in Federal court.
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We suggest that the administrative remedies be added to,
rather than substituted for, the existing provisions.

This concludes our substantive comments on the specific
provisions of the bill. I want to thank the Committee for
the opportunity to present the Department's views and for
its interest in the very worthwhile objective of expanding
the ways by which the government may attack incidents of

program fraud and abuse.

Mr. Burton. The last witness will be Mr. Jerome Stolarow,
Director, Procurement and Systems Acquisition Division, accompa-
nied by Mr. Bogar, Mr. Melby, and Mr. Evers.

Do each of you swear to tell the truth, the whole truth and
nothing but the truth?

STATEMENT OF JEROME STOLAROW, DIRECTOR, PROCURE-
MENT AND SYSTEMS ACQUISITION DIVISION, GENERAL AC-
COUNTING OFFICE; ACCOMPANIED BY CARL BOGAR, GROUP
DIRECTOR, PROCUREMENT AND SYSTEMS ACQUISITION DIVI-
SION; AND ROBERT EVERS, ATTORNEY, OFFICE OF GENERAL
COUNSEL

Mr. Storarow. I do.

Mr. Bogar. I do.

Mr. Evers. I do.

Mr. StoLarow. Mr. Chairman, it is a pleasure for us to appear
again before this committee. You do have a prepared statement,
but I think you have covered most of the points that are in our
prepared statement and rather than me reading the whole state-
ment, I would just like to summarize the main points.

Mr. Burton. Without objection, the statement will be made part
of the record.

[See p. 94.]

Mr. Srorarow. The first point we would like to bring up is
something you discussed with Admiral Freeman and that is about
the recommendations we made in our report to you on the multiple
award schedules for congressional legislation, and particularly a
mandate from the Congress putting a specific time frame for cor-
rective action in this most important area. We would like to reiter-
ate our feeling that that is still necessary because of the longstand-
ing situation at GSA where people have dragged their feet for
years about doing something about this particular problem.

I am very much encouraged by the actions that Admiral Free-
man is taking, but I think this gives him another weapon to use as
well as the fact that just in case something happens to him and he
has to leave office, there is a continuing mandate from the Con-
gress that something be done to correct the problems we have
talked about in our report. We would urge that this legislation
include some specific language about the multiple-award schedules
and a time frame for correcting the problems.

Other points we would like to bring up again have been covered.

57-507 0 - BDO - 7
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With respect to the certifications required in your bill, we also
feel that there is some clarification needed, both with respect to
the types of data that should be certified and as to whether or not
we are really going to change the philosophy of the Government
with respect to dealing with competitive procurements as opposed
to noncompetitive and negotiated procurement.

As you know, there already is a requirement that on major
contracts of $100,000 or over, contractors do certify to the cost and
pricing data when a contract is negotiated and the Government
does have a right for price adjustment if that data is found to be
erroneous in some way later on. The specifics of what additional
data or how you might want to modify the current provision should
be spelled out better.

With respect to competitive procurements, as the Admiral men-
tioned, it has been the philosophy of the Government that the
competitive forces in the marketplace kind of take care of the
problems and that there is less data requirement, less monitoring,
of competitive contracts necessary than of negotiated contracts.

We would agree that there is room for fraud and abuse under
competitive contracts and we would agree that strengthening the
data requirements and the certifications even with competitive
procurement could be a very valuable tool in Government procure-
ment, but again we would like to see it specifically spelled out so
that there is no question and no disagreement later on between
contractors and the Government as to what the Congress intended
and what is required of them.

The third point, which Admiral Freeman agreed with, is the fact
that there needs to be a better system for GSA to know what the
agencies are buying, both under the multiple award schedules and
under other types of contracts, and we are concerned that the way
the bill is written now may generate a tremendous amount of
paper and may be very difficult for GSA to administer. We are
suggesting possibly looking at the information that has to be sub-
mitted by contractors in improving the types of information they
submit and see if we can't on a quarterly basis get the kind of
information that GSA needs a little easier than the way it is
contemplated by the bill.

Here we are more concerned about a papermill and tremendous
workload on GSA more than anything else.

And we have the same problem with one other facet of the bill
that we would like to see somewhat modified and that is the
documentation required with respect to procurement actions. I per-
sonally think that it is very difficult to legislate the specifics in an
area like this and that it has to be left up to the judgment of
procurement people as to what kinds of documentation go into a
file and just how much paper does go into it.

Some of these files get very voluminous now and I think that
rather than the committee through legislation trying to legislate
the specific things that have to be included in procurement files,
leave it up to the judgment of GSA with a requirement that the
Inspector General look after the fact periodically at the types of
information that are being included and report back to the Con-
gress as to whether the system is working or not.
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That summarizes our points. We did have the one other point on
the alteration of leased facilities. We agree with the intent of the
legislation, but, as pointed out in our report of last year, we think
that the 25-percent limitation that is now in the statute should be
repealed because it has proved to be unworkable at this point in
time, but we do feel that there is a need for approved congressional
oversight of alterations to leased property.

That summarizes our points.

Mr. BurtoN. You comment that the Economy Act limitation of
25 percent is unworkable. Is that because nobody has tried to make
it work?

In other words, what would it hurt to leave it in the law?

Mr. StoLArRow. Just that it doesn’t seem to be an effective tool in
controlling the kinds of things where the abuses have been: that it
would be more appropriate to have a specific dollar limitation with
a line item approval by the Congress and a justification for each
major expenditure. It could stay in.

We feel that it is no longer necessary and probably should come
out.

Mr. BurtoN. I think one of the reasons that we specified things
we wanted to see in a contract was that we are dealing with the
history and we are dealing with the fact that GSA had not done its
work well in this area. It may do it well under Mr. Muellenberg,
may do it well under Admiral Freeman, and then you can get a
new administration and a new philosophy or lack of philosophy
and the horse would be out of the barn before we found out that
the things they are asking for are not enough to deter fraud.

Is there any kind of middle ground where we don’t get too
specific, rather than just totally leave it up to their discretion?

Mr. SroLarow. I think it goes back to the question Mr. Walker
raised earlier about Congress role in procurement regulation, and
my personal feeling is that it has to be a policymaking role and an
oversight role and that if you try to write specific regulations, then
it does get out of hand and it makes it very difficult for good
managers to use their judgment. So, to me it would seem like the
bill should express the intent of the Congress that important pro-
curement decisions be documented properly and where they have
an effect, a major effect, on cost or delivery, or the quality or
things like that, but leave it up to the agency that has to adminis-
ter that law to write the regulations and to instruct its contracting
officers and its people exactly what is appropriate under the cir-
cumstances.

I just don’t believe we can legislate that definitively enough to
make it workable.

Mr. Burton. Well, in order to find out that it doesn’t work, the
horse is already out of the barn.

Mr. StoLarow. Well, that, to a certain extent is true, and that is
why we have audit organizations that continually have to monitor
these important areas. That is why the Inspector General’s bill was
passed to strengthen the internal reviews, but I also believe what
Admiral Freeman said earlier, that the most important thing is
good people doing the job and being properly led, that you just
can't legislate every aspect of management.

Mr. Burton. Can'’t legislate morality, right.
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Mr. StoLarow. That is correct, sir.

Mr. Burton. And documentation of key procurement events—it
is your phrase—would be important. Isn’t that also kind of ambigu-
ous?

In other words, who is going to determine, and this is a problem
we would have, even if we tried to make a determination, what a
key procurement event would be.

Mr. Storarow. That is right. That is the difficulty you face, but
every contract is different, every circumstance is different, and 1
don’t believe that you can really spell it out in advance. That is
why I say that you have to trust the management and the contract-
ing officers to do the best job possible, look at it after the fact and,
if there are loopholes, try to correct those, but, you know, there are
different dollar amounts of contracts, there are different circum-
stances involving negotiation or bidding, and so you can’t possibly
cover every problem that could come up.

Mr. BurTon. Could we set minimum standards somehow? I mean
I am in agreement with you. We ourselves were hours discussing
what was the right phrase to make sure that they kept records at
every stage. We were trying to figure out what was the stage, or
decision I guess.

We got down to the case of wanting the guy to record in the file
why he called somebody instead of writing him a letter.

Mr. StoLarow. I think that there could be some general lan-
guage talking about, say, a certain percentage change or increase
in the contract price or certain change in the quality in a product
or the specifications.

Things like that, I think we could probably write some general
language that would be useful for GSA or any other contracting
office to go by in writing their specific regulations, and we could
work with you.

Mr. Burton. Yes, if you could help us with that. We are trying
to get something. Whenever a contract is let or modified or you
have these change orders, that there should be accountability. This
seems greatly lacking. So that we had in writing the reason why a
contractor was either given more money or less work to do, I mean
we got down to things where literally under tight definition, if he
decided to call in the afternoon instead of the morning, he was
going to have to explain why, and we thought that might be a little
overzealous.

Mr. Strorarow. We think this is a very important area because
our work over the years on contracts has shown severe deficiencies
Lr;the file to find out what happened and why certain things did

ppen.

Mr. BurtoN. They used to do a lot of things orally, and so
nobody knew why.

Mr. StoLarow. That is right.

Mr. Burron. Mr. Walker.

Mr. WaLker. I am trying to figure out where you think the
legislation we have drafted is weakest. You have addressed some
things here. If you were giving us one solid recommendation to
upgrade it, where do you think the emphasis should be?

Mr. StoLarow. I think the word that I would like to use would
be clarity; really expressing what it is that the subcommittee




93

wants. For example, in the data requirement, the certification,
given the fact that there are already regulations on the books for
certain types of certification and data, we think that it should be
specifically spelled out what the additional or just how that is to be
changed.

The wording right now I think is too general. It says the contrac-
tor should certify the data that he submits, but there could be
almost an unlimited requirement for data. In addition to cost and
manufacturing processes, and quality control, and specifications,
and things like that, it could be the agency could ask for almost
unlimited data or could ask for nothing the way the bill is written
right now, and I think we should specify a little more what it is we
want.

Mr. WaLker. You feel that should be done in the legislation
itself rather than in report language?

Mr. StoLArow. I think it should be. My personal view is where
you are talking about penalties, to avoid litigation in the future
and misunderstanding, that the bill should clarify it.

Mr. WALKER. And 1s it your view, in line with what the Adminis-
trator said, that this would aid him in going to other agencies with
these new powers in terms of their interpretation of his mandate?

Mr. StroLArROw. Yes, sir, definitely.

Mr. WALKER. I have no further questions. Does staff have ques-
tions?

We thank you very much for coming and we appreciate your
testimony and I am certain that the suggestions you gave us will
be valuable in our further dealings on the bill.

With that, the subcommittee stands adjourned.

[Mr. Stolarow’s prepared statement follows:]
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Mr. Chairman:
We are pleased to be here today to comment on your bill

to amend the Federal Property and Administrative Services Act

of 1949 to reform contracting procedures and contract super-

visory practices of the Federal Government. We fully support

your efforts to improve the management of the various activities
of the General Services Administration. The recent disclosures

of fraud and mismanagement, and GSA's long history of ignoring
both internal and external audit reports detailing significant
problems, makes it mandatory that Congress step in with corrective
legislation.

Your bill prescribes improved procurement and contract
administration practices, more stringent audit and reporting
requirements, and changes to the procedures for approval of
alterations to leased facilities. All of these are critical
areas and need attention. We would, however, like to point
out what we believe are some desirable changes to make this
legislation more effective.

MULTIPLE AWARD SCHEDULES

I would like to discuss first GSA's $2 billion multiple
award schedule program. In accordance with your September 1978
request, we reviewed the effectiveness of GSA's management

of this important program. Our report detailed many of the
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significant problems which have plagued this program for

a decade. Amcng these were:

--{nrestricted growth of the multiple award
schedule program to the point where the size
of the program hampers effective management.
At the time of our review, there were over

4

4 million items in the program.

--Lack of assurance that the best price was
being obtained. This was due to inadeqguate
time for negotiation, as well as unreliable
information furnished by contractors.

~--Federal agencies not buying the lowest cost
items to meet their needs and buying on the
open market. GSA had no idea what these
gencies were buying, nor in what quantities.
G5A did not believe it had the authority to
monitor and enforce its procurement regulations.

--failure of GSA to maximize the use of competi-

tion by developing commercial item descrip-
tions wnich would serve as the basis for
obtaining bids. We found lower prices, in
many cases, being obtained by States that
did maximize competition.

All of the foregoing problems, as well as many more,
have been known to GSA for years. In 1971, GSA's internal
auditors reported that substantial savings could be realized
if 35A competed multiple award items. The recommendations of
the study were never adopted. During the past several years,
GSA management has launched several initiatives designed to
improve the multiple award schedule program. All have failed,

either because of management apathy or organizational diffusion

of responsibility. During this period of time, GAO also issued
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several reports recommending improvements in the program.
Most recommendations were never implemented.
iIn our most recent report, we made several recommenda-
tions to GSA that would contribute toward significant improve-
ments in the multiple award schedule program. GSA agreed
and currently is in the process of implementing many of them.
In our opinion, however, recommendations to GSA alone were
not sufficient and we, therefore, made two recommendations
to the Congress. These were to:
--put GSA under a mandatory time frame for
accomplishing management improvements. We
consider this necessary because of GSA's poor
track record in solving its problems internally.
--Strengthen the posture of GSA as a primary
supplier of products to the agencies. We
consider this necessary because (1) there con-
tinue to be significant amounts of open
market purchases by agencies for products which
GSA manages and (2) G5A can maximize its cost
effectiveness only if agencies must use it as a
primary source of supply.

Your proposed legislation does address some of our

cerns with respect to:

--Strengthening the role of GSA as the primary
supplier of products to agencies.

--Requiring competitive procurements whenever
Eeasiole.

--Increasing audit activity over the procure-
ment process.
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We would also prefer to see a clear legislative
mandate for a complete review and evaluation of the need for
and methods of procurement of every item on the multiple award
schedules within some reasonable period of time. The multiple
award schedule is so big, and has been subject to such
ment, that it deserves special attention in this
so that GSA officials cannot mistake the congre

CERTIFICATIONS REQUIRED

The bill provides that every person who enters into a
contract or agreement with respect to a
transfer, or disposition of property or services
that he (1) has furnished all ir rmation reguired
Administrator and will furnish all such information,
{2) has not or will not furnish false information.

The proposed legislation is not clear as to
information requiring certification, and legal enf

be difficult, if not impossible, unless these

clarified. As you know, there already are procurement regula-

tions that require contractors to certify to cost and pricing
data furnished in connection with most negotiated contracts over
5100,000. These regulations afford the Government the

opportunity to effect price adjustments when the data
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itted is nc C nt,; complete,

cnment reli that data in ar

As we read the proposed legislation, it also requires
contractors to submit certified information with respect
advertised procurements. This would be a major change in
rocurem
en the belief that the competitive
ace obviate the need for the types of procurement controls
analysis required when contrac are negotiated.
urse, the 5 alway t po: of contracto
under
standards in which case
available to the Gover
remedies
able to
oe clari
Government is t¢ s f 1ci and otl penalties on
contractors Also, proposed gislation would delete the
vailable to tt Government und 4 3.C. 489(b).
affords broad pr tion to Government
if properly enforced prowvic 1 penalties for

any person who engages in fraudulent means
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any payment, property, or other
States in connection with the
disposition of property. Ther
may wish to consider whether i

DETERMINATION OF PROCUREMENT

ee that GSA needs

administrative requi ent upon the

a significant amount of additional paperwork.

n alternative,

information for mana
be more meaningful

item and/o

curing office,

tather than monthly.

L

entl
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We also

result in

ments

of

are ¢ *erned t e proposed legislation may
example, the reguire-
covering (1) the nature
communication pertaining
action involved,
and
ederal employee. These
in view of the mil-

The subject

eptible to corrective legislation. The

documentation must depend on the judgment of pro-

llar amoun

would like

icials based on the nature of the decisions, the
ts involved, and ti types of contracts. We
to

reasonable requlatio equiring

key procurement events, and requiring the

t annually on the compliance

LEASED FACILITIES

the section of the bill on alteration

it addresses our concerns on the need
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for closer congressional scrutiny of alterations to
space. We suggest one addition to this section of the bill.
That is, the 25 percent Economy Act limitation on altera-
tions to leased buildings be repealed. We found that it
is not an effective mechanism for limiting and controlling
the amount expended for leased building alterations. The
congressional approval procedure provided in the bill
should be adequate to prevent undesirable
projects.

In closing, we want to give our strong endorsement to
the Subcommittee's objectives of eliminating fraud, waste,
and abuse in GSA procurements. We recognize that the pro-
posed legislation is an important first step toward achieving
these objectives. Framing legislation to accomplish the
task requires careful effort, We 1 e happy to work with
your staff in revising the bill along the lines as
discussed.

This concludes my prepared statement.

to answer any questions that you may have.

[Whereupon, at 12:53 p.m., the subcommittee adjourned, to
vene subject to the call of the Chair.]
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