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AMENDING THE FEDERAL PROPERTY  AND 
ADMINISTRATIVE SERV ICES ACT OF 1949

MONDAY. OCTOBER 15, 1979

* House of Repre sentatives,
Gove rnm ent  A ctivities and 

Transportation  Subcommittee  
of the  Committee  on Gove rnm ent  O peratio ns,

* Washington, D.C. 
The subcommittee met, pur sua nt to notice, at 10 a.m., in room

2172, Rayburn House Office Building, Hon. John L. Burton (chair­
man of the subcommittee) presiding.

Present:  Representatives John L. Burton. Mike Synar, and 
Robert S. Walker.

Also present: Gary Sellers, staf f director ; Miles Q. Romney, coun­
sel; David A. Caney and Stephen G. Berman, professional staff  
members; and Rachel Hal terman, minority professional staff. Com­
mittee  on Government Operations.

Mr. Burt on. The Subcommittee  on Government Activities and 
Transportation  will come to order.

Today we are opening hearings on H.R. 5381, to amend the 
Federal Property and Administra tive Services Act of 1949 to 
reform contracting procedures and contract supervision practices  of 
the Federal Government , and for other purposes.

In addition to this, we will be hearing from the Administrator 
and the Inspector General, information that  we hope will bring the 
subcommittee  up to date on the investigations of unsavory prac­
tices that have been going on in the GSA prior  to our two wit­
nesses tak ing over th eir  offices.

I should like to welcome our witnesses and othe r guests here 
today on H.R. 5381. This is a bill to strengthen  the  General Serv- 

< ices Administra tion's  functions in procurement and disposition of 
proper ty and services under its basic char ter; namely, the  Federa l 
Property and Administra tive Services Act of 1949. Legislative over­
sight of this sta tute and investigat ive oversight of most of GSA’s

* operations are part of this  subcommittee’s assigned jurisdic tion.
The subcommittee  has been considering GSA’s procurement ac­

tivities since early  last  year. During that  time, we have obtained 
advice and assistance from several interested  and informed parties. 
They made valuable  suggestions as to directions  and steps toward 
strengthening  existing law. As a resu lt we have developed the 
present text of H.R. 5381, introduced September 25 by myself and 
fellow subcommittee members. Messrs. Walker, Evans, and Matsui.

Last May, the General Accounting Office submitted, at our re­
quest, a report on a comprehensive  review of GSA’s major buying 
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program, the multip le award schedule program, which involved 4 
million products, 8,000 yearly contracts , and $2 billion in total 
purchases, for fiscal year 1978. GAO found that GSA did not have 
the  capability to assure  protection of the Government’s inte rests  in 
this  procurement activity. It said that GSA has a service-oriented 
approach to the  filling of other  agencies’ needs, concluding that 
GSA needs a fundamental change in philosophy.

GAO then  proposed two recommendat ions to Congress: F irst, put 
GSA under a deadline to improve its management, and second, 
stren gthen GSA’s posture  as a primary supplier of products to 
Federa l agencies. H.R. 5381 seeks to do both of these things.

Let me also mention that among those consulted was the Con­
gressional Research Service. We have  just  received for comment a •
final draf t of a report prepared through the ir auspices that covers 
a survey of selected procurement  practices of State  governments.
We feel this report will be highly valuable to our f urther  considera­
tion of this legislation. *

In very brief outline, here are the main points of H.R. 5381.
Section 1 requires contrac tors to certify the ir data to the con­

trac ting  agency. It subjects those who furnish fraudule nt or mis­
leading information to special Government remedies, including spe­
cific monetary assessments and debarment. The cont ractor’s right  
to hearing  and appeal is spelled out.

Section 2 provides for improved and systematized contract ad­
minist ration . It requires detailed recordkeeping about decisions, 
personal accountability for both decisions and operations, periodic 
review of contracting practices, and a GSA-centralized contract 
informat ion system.

Section 3 requires GSA to establish a uniform and regular 
system of contract audits. It requires all Inspectors General to 
conduct periodic evaluation of the ir respective agencies’ audit re­
sources and report this semiannual ly to Congress.

Section 4 assures greater  economy in the repair or alteratio n of 
Government-leased office space. It fills a gap in present law by 
providing additional congressional oversight and control of pro­
posed work. This gap and the problems it caused were covered in a 
September 14, 1978, repo rt to the Committee on Government Oper­
ations.

We consider the purpose of H.R. 5381 u rgent . It does not, howev­
er, repre sent our final thoughts on what  should be done. We need *
it to advance the beginning of a full-fledged dialog with the execu­
tive branch.  With the  bill, we have provided for our witnesses 
today a framework which will help us work together in the next ~
months  on this area  of m utua l concern.

We are  glad to note from the testimony to be delivered this 
morning, statements of general support for the legislation and also 
insightfu l, constructive suggestions on specific points where H.R.
5381 may be made more effective.

So it  is c lear that this dialog has begun. We need only to exam­
ine in greater  detail some of the means to get to our mutually 
agreed ends. We will be asking the witnesses this morning about 
some of the technical proposals and late r will be soliciting fur ther 
technical assistance, always indispensable to developing a bill tha t
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improves enforcement processes involving contract fraud  and 
waste.

We look forward to the continued cooperation of the witnesses 
and the ir agencies with our subcommittee.

[The bill, H.R. 5381, follows:]

V

*

*
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To amend  the Federal Proper ty and Administrative Services Act of 1949 to 
reform contract ing procedures and contrac t supervis ion prac tices  of the Fed­
eral  Government, and for othe r purposes.

IN THE  HOUSE OF REPRESEN TA TIV ES
Septemb er 25, 1979

Mr. J ohn  L. Burt on (for himself, Mr. Walk er , Mr. E vans of In dian a, and Mr. 
Matsux) introduced the following bill; which was refer red to the Committee 
on Governmen t Operations

A BILL
To amend the Federal Proper ty and Administrative Services 

Act of 1949 to reform contracting procedures and contract 
supervision practices of the Federal Government, and for 
other purposes.

1 Be it enacted by the Sen ate  and House of Representa-

2 tives of the United Sta tes  of Am eric a in Congress assembled,

3 PENA LT IES FOR CONTRACTOR FRAUD

4 Section  1. (a) Section 209 of the Federal Proper ty and

5 Administrative Services Act of 1949 is amended by redesig-

6 nating subsection (d) as subsection (i) and by striking out sub-

7 sections (b) and (c), and inserting in lieu thereof the following:
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2

“(b)(1) Ev ery-pe rso n who ente rs into a con trac t or 

agreement with respect to the procurem ent, transfer , or dis­

position of property  or services pursua nt to this Act shall 

certify tha t, in connection with the obtaining, execution, and 

perform ance of such contrac t or agre ement (including any 

amendmen t or change order  thereto), he—

“(A)(i) has furnished  all information required by 

the Administ rator  or his designee and (ii) will furnish 

all such information; and

“(B)(i) has not furnished false or misleading infor­

mation and has not failed to furnish  information ava ila­

ble to him and necessary  to preven t any information 

previously furnished  from being false or misleading and 

(ii) will not furnish false or misleading and will not fail 

to furnish information available to him and nece ssary 

to prev ent  any information previously furnished from 

being  false or misleading.

“(2) Any person  who makes a certi fication unde r pa ra­

grap h (1) and who knows or should know that such certi fica­

tion is fa lse or misleading or who willfully violate s the certifi ­

cation  requi red under paragraph  (l)(A)(ii) o r (l)(B)(ii) shall be 

liable to the United Sta tes for a pena lty in an amount deter ­

mined in accordance with a pena lty assessment schedule pre ­

scribed by the Adm inist rator  by regu lation. Such schedule
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shall include, as appropriate to the facts of the particular 

case, provision for the assessment of the following penalties:

“(A) a penalty of not less than $1,000 nor more 

than $15,000;

“(B) a penalty of not more than 10 per centum of 

the amount of the transactions affected by the failure 

or violation; or

“(C) a penalty in an amount which shall be not 

less than three nor more than five times the damages 

resulting from such failure or violation,

plus a sum not to exceed $1,000 for the costs of collection.

“(3) Any person (A) who makes a certification under 

paragraph  (1) which is false or misleading or (B) who violates 

the certification required under paragraph (l)(A)(ii) or

(1) (B)(ii) shall be liable to the United States  for a penalty in 

an amount not to exceed 5 per centum of the amount of the 

transactions affected by the violation.

“(4) No person who has paid a penalty under paragraph

(2) or (3) with respect to any violation shall be assessed a 

penalty under the other such paragraph  with respect to that 

violation.

“(c)(1) A penalty for a violation of subsection (b) of this 

section shall be assessed by the Administrator through an 

order made on the record after opportunity (provided in ac­

cordance with this subparagraph) for a hearing in accordance

*
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4

with section 554 of title 5. Before issuing such an order, the 

Administrator shall give written  notice to the person to 

whom such order is addressed of the Administra tor’s proposal 

to issue such order and provide such person an opportunity to 

request, within fifteen days of the date such person receives 

the notice, a hearing on the order.

“(2) In determining the amount of a penalty, the Ad­

ministrator shall take into account the nature, circumstances, 

extent, and gravity of the violation or violations and, with 

respect to the violator, ability to pay, effect on ability to con­

tinue to do business, history of any other such violations, the 

degree of culpability, and the deterrent effect of such 

penalties.

“(3) The Administrator may, by written order identify­

ing the reasons and need therefor, compromise, modify, or 

remit, with or wi thout conditions, any penalty which may be 

imposed under this subsection. The amount of such penalty, 

when finally determined, or the amount agreed upon in com­

promise, may be deducted from any sums owed by the United 

States to the person charged.

“(d) Any person who requested in accordance with sub­

section (c)(1) a hearing with respect to the assessment of a 

penalty and who is aggrieved by a final order assessing a 

penalty may file a petition for judicial review of such order 

with the United States  Court of Appeals for the District of
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Columbia Circuit or for any other circuit in which such 

person resides or transac ts business. Such a petition may 

only be filed within the thirty-day period beginning on the 

date the final order making such assessment was issued.

“(e) If any person fails to pay an assessment of a penal­

ty (and such amount has not been deducted from any sums 

owed by the United States to the person charged)—

“(1) after the order making the assessment has 

become a final order and if such person does not file a 

petition for judicial review of the order in accordance 

with subsection (d), or

“(2) after a court in an action brought under sub­

section (d) has entered a final judgment in favor of the 

Administrator,

the Attorney General shall take action to recover the amount 

assessed (plus interest at currently prevailing rates from the 

date of the expiration of the thirty-day period referred to in 

subsection (d) or the date of such final judgment, as the case 

may be) in an action brought in any appropriate district court 

of the Uni ted States. In such an action, the validity, amount, 

and appropriateness of such penalty shall not be subject to 

review.

“(f) The Administrator shall, after notice to the person 

or persons involved and opportunity for a hearing, impose on 

persons found, by a final order under subsection (c), to be in

W

»
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violation of subsection (b), (1) debarment from participating in 

Government contracts for a period of not less than two nor 

more than five years in the case of a violation under subsec­

tion (b)(2), and (2) debarment from such participation for a 

period not in excess of five years in the case of a violation 

under subsection (b)(3). If the Administrator determines that 

debarment should not be imposed under clause (2) of this 

subsection, a full written statement of the reasons for such 

determination shall be included in the record of the proceed­

ing.

“(g) Notice of the penalties which can be imposed under 

this section shall be contained in any contract or agreement 

for property or services entered into on or after ninety days 

after the date of enactment of this subsection.

“(h) Any penalties assessed and collected under this sec­

tion (other than penalties imposed to cover the cost of collec­

tion, w’hich shall be credited to the appropriation from which 

expenses under this section are drawn) shall be deposited in 

the general fund of the Treasury and credited to miscella­

neous receipts.” .

(b) The amendments made by subsection (a) of this sec­

tion shall become effective ninety days after the date of en­

actment of this Act.

9
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IMPEOVED PEOCUE EMENT  PEACTIC ES

Sec . 2. Section 307 of the Fed era l Pro per ty and Ad­

ministrat ive Services Act  of 1949 is amended by adding at 

the end thereof the following new subsections:

“(e)(1)(A) It  is the purpose  of this  subsection to provide 

for the establ ishment and main tenance of r igorous and more 

near ly uniform procurem ent pract ices designed to improve 

the decisionmaking in such pract ices by requir ing detailed 

records  of the significant stages of cont ract  operations, by 

requir ing a system atic organizat ion of all such records , by 

requiring personal accountabili ty for all decisions as to each 

cont ract , and by requiring periodic review  of cont racting 

pract ices to foreclose existing or n ew methods of abuse.

“ (B) Not later than  nine months afte r the date  of en act ­

ment  of this subsection the Adm inis trato r shall prescr ibe such 

regulations as may be nece ssary to carry out the purposes of 

this subsection.

“(2) The Administ rator  shall, not later than  nine months 

after the date of enactment of this subsect ion, establish and 

main tain a system for control and coordination of all con­

trac ts and agreements for procurem ent of property  or serv­

ices under this Act. Such system shall include a requirement 

tha t the Administr ator (with resp ect to the General  Services 

Administration) and any agency head  to whom the Adminis-

<
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trator has delegated contracting authority (with respect  to 

that agency) will—

“(A) require the approval by the Administrator  or 

agency head of any contract or agreement negotiated 

the value of which may exceed $10,000 and any other 

contracts or agreements as may be required to be so 

approved in accordance with regulations prescribed by 

the Administrator;

“(B) make and keep books, records, and accounts 

that, in reasonable detail, accurately and fairly reflect 

the transactions and dispositions of Federal  funds;

“ (C) impose a system of accounting and internal 

controls sufficient to provide reasonable assurances 

that—

“(i) transactions are executed in accordance 

with the Administ rator’s or the agency head’s 

general or specific authorization;

“(ii) transactions  are recorded as necessary 

(I) to permit preparation of financial statements in 

conformity with generally accepted accounting 

principles and any other criteria applicable to such 

statements, and (II) to maintain accountability for 

such funds;
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9“ (iii) access to funds is permitted only in ac­cordance with the Administrator’ s or the agency head’ s general  or specific authorizatio n; and“ (iv) the recorded accoun tability  for funds is compared with existing funds at reasonably  fre­quent intervals and corrective  action is taken promptly with respect to any differences;“ (D) provide to each such agen cy specific criteria,  procedures, and practices^, for obtaining complete cost and pricing  data, an adequate and effective cost esti­mating capability, with the capabil ity to make reliable forecasts of such factors as the lifetime costs of major systems, programs, and projects , total cost projections, and incidental costs.“ (3)(A) The  Administrator  shall by regulation establish a system, as part of contract operations,  to ensure that with respect to each decision affectin g such operations for a  partic­ular contract a memorandum is made which  shall include (i) a statement  of the nature of and parties to any discussions or communications pertaining to any such decision, (ii) a de­scription of action taken or proposed as a consequence of such discussions or communications, (iii) any schedule of future discussions or communications proposed or agreed to, and (iv) the identity,  position, and personal signature or en-
*
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dorsement of the Federal officer or employee responsible for 

making the decision.

“(B) The Inspector  General of the General Services Ad­

ministration shall investigate (or refer to the Inspector Gen­

eral or other appropriate officer of other agencies) any allega­

tion concerning any officer’s or employee’s failure to comply 

with the regulations prescribed under subparagraph (A) 

which may arise in the course of any audit conducted pursu­

ant to subsection (f) or otherwise, or which may be found in 

any inspections or investigations initiated by the Inspector 

General. If the Inspector General of the General Services 

Administration (or the Inspector General or officer of another 

agency to whom the matter is referred) determines that such 

failure is intentional or grossly negligent, he shall refer the 

matter to the head of the appropriate agency, who shall take  

or initiate such author ized corrective action as he deems ap­

propriate.

“(C) Each Inspector  General shall include in each semi­

annual report required to be submitted under  section 5 of the 

Inspector General Act of 1978 the matters referred under 

subparagraph (B) of this paragraph and actions taken.

“(D) The Administrator, after consultation with the In­

spector General, may provide by regula tion for the exemption 

from the requirements of subparagraph (A) of this paragraph 

with respect to contracts or agreements which, together with

57-5 07 0 - 8 0 - 2
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any rela ted contracts with the same or re lated parties, do not 

involve an actual or projected expenditure by the Federal 

Government in excess of $10,000.

“(4) The Administrator shall periodically and regularly 

review the contracting activities of the General Services Ad­

ministration, and of any other agency to the head of which 

the Administrator has delegated contracting authority, for 

the purpose of eliminating fraud, waste, and abuse. The Ad­

ministrator shall keep the Congress fully and currently  in­

formed with respect to any deficiencies in such contracting 

activities by including such information in the  annual or other 

reports provided for in section 212 of this Act. Such review 

shall promptly be made in the case of any matter raised in a 

semiannual report of any Inspector General under section 5 

of the Inspector General Act of 1978 which has not been 

substantially corrected.

“(5) The Administrator, within ninety days after the 

date of enactment of this subsection, shall prescribe regula­

tions to eliminate practices which result  in fraud, waste, or 

abuse, including regulations—

“(A) to require that each agency head establish 

and operate a system through which the agency will 

report quarterly to the Administrator purchases made 

from sources within any buying program established by

<

*

*
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the Administrator or from such other sources as the 

Administrator may designate by regulation;

“(B) to prohibit the evasion (by such means as 

multiple contracts by the same party, change orders 

extending the contract, or other similar devices) of pro­

cedural requirements based on the relatively small size 

of any contract;

“(C) to require submissions with respect to any 

amendment, change order, or extension to any contract 

comparable to those required in the proposals or bids 

for the initial contract;

“(D) to prohibit abusive practices with respect to 

late bidding, including regulations requiring the invali­

dation of any late bid which is not received by regis­

tered mail containing verification of its timely transmis­

sion;

“(E) to prohibit any changes to be made in the 

terms of a proposed contract prior to actual signing of 

the contract, but after agency approval thereof; and

“(F) to establish appropriate sanctions for non- 

compliance with the regulations prescribed under this 

paragraph.

“(6) Purchases under this title  are not authorized unless 

made from sources within a buying program established by

4
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the Administrator or from other sources as provided by the 

Administrator by regulation.

“(7) As used in this subsection, the term ‘contract oper­

ations’ means all phases of making and administering adver­

tised or negotiated contracts for property or services from the 

initial notice of contract, request for proposal, invitation for 

bids, or the initial contact with a  contractor for advertised or 

negotiated contracts through the final settlement  of accounts 

concerning any such contract , and includes any phase which 

involves amendments to or change orders concerning any 

such contract or any renewal or other extension or revision of 

any such contract.

“(f) The Administrator, after consultation with and 

advice from the Inspector  General of the General Services 

Administration, shall establish a procedure for the review of 

contracts and agreements subject to the approval require­

ment under subsection (e)(2)(A) for purpose of determining 

whether, by aggregation or otherwise, such contracts and 

agreements can be more economically and efficiently secured 

by advertised bids or otherwise. The Administrator shall 

report annually to the President and the Congress on activi­

ties under this subsection and shall make any recommenda­

tions concerning appropriate changes in procu, cment proce­

dures.” .

•*
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REQUIRED AUDIT PROCEDURES 

Sec . 3. Section 307 of the Federa l Prope rty and Ad­

ministrative Services Act of 1949 is further amended by 

adding at the end thereof the following new subsections:

“(f)(1) With respect to contracts or classes of contracts 

made pursuant to this Act for property and services, the Ad­

ministrator shall provide by regulation for the establishment 

of a uniform system of contract audits to be conducted by the 

Administration or by any agency to the head of which the 

Administrator has delegated contracting authority or which is 

otherwise purchasing pursuant to a contract secured by the 

Administration.

“(2) Such regulations shall include—

“(A) a plan and schedule of both regular and

random unannounced audits of major contracts;

“(B) establishment of audit criteria and procedures

(such as number, character, incidence, and sampling 

techniques) necessary to ensure a significant probability 

that  any contract with an actual or projected cost in 

excess of $1,000  will be audited, including—

“(i) regulations governing the classification of 

contracts by size and character;

“(ii) regulations to ensure that  not less than 

20 per centum of the contracts within each such 

classification (or such other percentage as may be

4
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approved by the Inspector General pursuant to 

paragraph  (3)) are audited each fiscal year and to 

ensure that  not less than 10 per centum of each 

fiscal year’s audits are random and unannounced. 

“(3)(A) Regulations established under this subsection 

shall be subject to review and approval by the Inspector 

General of such Administration. During the first three full 

fiscal years  beginning after the date of enactment of this sub­

section, such Inspector General may make such variations in 

the percentage of contracts to be audited under paragraph  

(2)(B)(ii) as may be necessary or appropriate in the light of 

such factors as the nature of such contracts and the availabil­

ity of resources for conducting such audits.

“(B) Each  Inspector General shall include in each semi­

annual report required to be submitted under  section 5 of the 

Inspector General Act of 1978 an evaluation of the availabil­

ity of such resources for the purposes of this subsection and 

any recommendations concerning more appropriate allocation 

thereof.

“(4) The Administrator and any agency head to whom 

the Administrator has delegated contracting authority shall 

maintain convenient abstracts of such audits, shall regularly 

monitor recommendations or proposed recoveries contained 

in such audits, and shall periodically review reports of the 

status of such recommendations or proposed recoveries.

<

*



19

*

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

“(g) In  accordance with regulations prescribed by the 

Administrator, the Administrator and the Inspector General 

of the General Services Administration may obtain access to 

and examine (1) the records of any executive agency relating 

to any contract or agreement under this title for procurement 

of property or services, and (2) material records of any con­

tractor  or subcontractor engaged in the performance of, and 

involving transactions related to, any contract, subcontract, 

or agreement under this title for procurement of property  or 

services.

“(h) To the fullest extent consistent with the purposes 

subsections (e) and (f), such subsections shall be subject to the 

provisions of the Accounting and Auditing Act of 1950 and 

the Inspector General Act of 1978.“ .

ALTERATION OF LEASED FACILITIES

Sec . 4. Section 210 of the Federal  Prope rty and Ad­

ministrative Services Act of 1949 is amended—

(1) in paragraph (8) of subsection (a) thereof, by 

striking out “ : Provided, That” and everything that 

follows through the semicolon at the end of such para ­

graph and inserting in lieu thereof “, subject to the 

limitations contained in subsection (1) of this section;” ; 

and

(2) by adding at the end of such section the fol­

lowing new subsection:
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“(1)(1) Any determination made by the Administrator 

pursuant to subsection (a)(8) shall show that  the total cost 

(rentals, repairs, alterations, or improvements) to the Gov­

ernment for the expected life of the lease shall be less than 

the cost of alternative space (whether owned or leased) which 

needs no or less costly repairs, alterations, or improvements. 

A copy of every such determination shall he furnished to the 

General Accounting Office.

“(2) No expenditure or obligation shall be made under 

the authority of subsection (a)(8) for any work, or for any 

part thereof, unless—

“(A) the Congress, or a committee or committees 

of the Congress pursuant  to procedure established by 

statute , gives specific advance approval for the work;

“(B) an explanatory statement of the overall work 

including purpose, estimated cost, estimated completion 

time, source and method of procurement, and any de­

termination made pursuant  to subsection (a)(8), has 

been provided in advance to the committees of both the 

Senate and House of Representatives having legisla­

tive, oversight, and appropriation responsibility for 

such activity; or

“(C) the estimated aggregate cost of the work is 

less than $25,000.”.

*

*
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Mr. Burton. I will now yield to Mr. Walker, the rank ing minor­
ity member, for whatever  comments he may wish to make.

Mr. Walker. Thank you, Mr. Chairman. I was pleased to join 
you in sponsoring legislation designed to curb abuses in Govern­
ment contracting procedures. As you noted, H.R. 5381 is an initial  
effort, and I look forward with you to receiving testimony from 
public as well as private witnesses as to how we can improve and 
strength en its provisions.

As you know, Mr. Chairman, the American  public has heard  a 
great deal about fraud and abuse in Government expendi tures, and 
the  much-publicized GSA scandals have dragged on for some time with no end in sight.

The personnel transitions within  GSA have had the unfo rtunate 
effect of slowing, if  not halting, the progress of the  investigation. I 
look forward to hear ing from Administrator Freem an and Inspec­
tor Genera l Muellenberg that  it is moving ahead. The lack of 
continuity has benefited the wrongdoers to the  detr iment of the 
public as well as the majority of honest GSA employees. I thin k it 
behooves our committee to push for final resul ts as soon as possi­
ble, and I intend  to be active in pursu ing such an end. I look 
forward to many more hearings , and tha nk you for your efforts, Mr. Chairman.

Mr. Burton. Mr. Synar.
Mr. Synar. I have no questions.
Mr. Burton. Mr. Administra tor, you may proceed. Will you stand  and be sworn, please.
Do you swear to tell the tru th,  the whole t rut h, and nothing but the tru th,  so help you God.
STATEMENT OF R. G. FREEM AN, ADMINISTRATOR, GENERAL 

SERV ICES ADMINISTRATION
Mr. Freeman. I do.
Mr. Chairman, I welcome the oppor tunity  to appear before this 

subcommittee  today to discuss with you this important piece of legislation.
This appearance  also gives me a  chance to tha nk you, Mr. Chair­

man, for your longstanding inte rest  in GSA and in the reform of * its procurement  and management process. I know tha t you share
my fi rm commitment to the development of an integrated  manage­
ment system that will not only eliminate  waste, mismanagement , 
and the potent ial for fraud, but also deliver the best possible serv- 

4 ices to GSA’s c lient agencies. We have  a common objective—which
is to see that GSA fulfills its mission of maximum service, at minimum cost, in a timely fashion.

The legislation which is before us today is an outgrowth of your 
concern over the well-publicized problems of our  agency—the alle­
gations of fraud, glaring  deficiencies in the  multip le awards sched­
ule and, in fact, the whole procurement process. I share this con­
cern, and I believe that the changes which I have introduced in the 
shor t time I have headed this agency represen t an important first 
step in the solution of some of the more basic problems which we face.



22

These changes include: decentralization of management; ins titu ­
tion of an agencywide performance measurement system; expanded 
oversight of major procurements; reduction of the  multiple awards 
schedules program and insti tution of a priori ty program to prepare 
300 commercial item descriptions for commonly used commercial 
products; increased use of single award competitive schedules; pro­
curement  training and a war ranting  program for all contracting 
officers.

The task  ahead of me will not be easy. It will require teamwork 
on the par t of the 38,000 employees at GSA. With the continued 
support of Congress, I believe we can achieve our goal.

At this time I would specifically like to address what  I believe to 
be some of the  more important issues raised by this legislation.

First, penalt ies for contract fraud. Existing legislation does not 
provide adequate  safeguards to insure the  integ rity of the contract­
ing process. While certa in civil and criminal sta tute s provide the 
Federal Government with the ability to penalize contractors for 
fraudulent contract practices, there is no efficient mechanism for 
the ir enforcement at the agency level. Furtherm ore,  although the 
civilian agencies require the certifica tion of cost and pricing data  
under negotiated  contracts , thus paral leling  the requirements of 
the Tru th in Negotiations Act, th ere  is no administrative  sanction 
for false certificat ion other tha n a deba rment action. The legisla­
tion now under consideration, however, would require certification 
of any information required in obtain ing or performing any con­
trac t, advertised as well as negotiated,  and would provide a much 
needed mechanism for GSA to act swiftly and directly  against 
fraudulent contractors .

We do recognize that if this section is enacted, GSA would be 
performing enforcement functions which are normally the province 
of the Department of Justice. We th ink  that  the comments of th at 
Departmen t on these and simila r issues should be given serious 
consideration, and look forward to working with them in resolving 
any juri sdictional or procedural questions.

We would like to suggest that  an effort be made to clarify exact­
ly what  type of in formation is intended to be covered by the bill. 
We would suggest that the provisions apply only to such informa­
tion as may be required by the solicitation or the contract, as 
opposed to any reques t for information made by th e Administrato r. 
Contrac tors should be given advance notice of th e specific type of 
information that  will be required before subjecting themselves to a 
binding agreement and the subject penalties . It is also important 
that  it be made clear that  the time penalt ies imposed under the 
provisions for nonwillful violations are  in proportion with the pen­
alties  imposed for willful violations of a  similar  nature .

Second, scope of the  bill’s application. We are unsure as to 
whether the bill is intended  to apply to all civilian contracting 
agencies. The bill amends certa in sections of the Federa l Property 
and Administrative Services Act of 1949 and places certain require­
ments  on the Administrator of GSA. The systems, procedures, regu­
lations, and oversight functions to be performed by GSA are to 
apply to contracts made by GSA under the  Federa l Property Act, 
and by othe r agencies which have been delegated auth ority  under 
the  act. Because GSA only delegates contract auth ority to other
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agencies in limited areas,  such as ADP procurements, we are 
unsure of the subcommittee’s intent  as to the scope of GSA’s au­
thori ty and responsibility. If the  subcommittee intended that  the 
requirements of the bill should be applicable to all civilian con­
trac ting agencies, we believe that  the language should be amended 
to clarify this point.

Third, improved procurement practice. A legislative mandate to 
prescribe a system for the  control, coordination, and documentation 
of procurement activities will be a valuable  tool in improving con­
trac ting  practices and fixing responsibil ity and accoun tability  for 
contract decisions. We fully support the intent  of this provision. We 
would suggest, however, that  the  threshold amount of $10,000 
above which th e a dminist rato r or agency head would be required to 
approve negotiated contracts is unrealist ically  low. We estimate 
tha t there are  well over 16,000 of these contracts awarded by GSA 
alone each year.

Our office of acquisition policy now reviews approx imately 70 
percent of the dollars obligated under negotiated and single-bid 
contracts.  The specific dollar thresholds and other cri teria for re­
quired clearance have been calculated to maximize oversight of 
contracts where procurement problems are most likely to occur, 
and where the taxp ayer’s money is most likely to be affected by 
improper  or unwise procurement decisions. We would, therefore, 
recommend: (a) tha t the  p resen t language  be revised to require the  
Administra tor to establi sh by regula tion a stric t, yet efficient 
system of contract clearance, with a meaningful dollar approval 
threshold , and (b) that  consideration be given to a limited delega­
tion of approval auth ority below the level of Adminis trator .

One final note. We agree that  a review by the  Administrator of 
GSA of the  contracting activities of those agencies to whom it has 
delegated contracting author ity would be an important tool in ef­
fective procurement  oversight. However, this review would be an 
enormous under taking , requiring the commitment of subs tanti al 
resources. We would be happy to work with the  committee to 
discuss appropriate  language  to insure these  goals are achieved.

Fourth, required  audit procedures. The Office of the  Inspector 
General would be unable  to meet the expanded audit coverage 
envisioned by this bill within  either existing or projected levels of 
staffing. We therefore recommend that  consideration be given to 
amending the  legislation to allow a greater flexibility in the size 
and percentage of contracts  to be audi ted.

We note that  the bill would allow GSA to obtain access to and 
examine the materia l records of any contracto r or subcon tractor 
peforming a Government contract . This requ irement would repre­
sent a major change in the  procurement philosophy of the  Federa l 
Government. In the  past, we have main tained that  t he competitive 
forces of the market would reduce the need for detailed oversight 
in this area. I believe any change in this philosophy should be 
approached with caution. I would therefore recommend that  the 
subcommittee  contact representa tives  of those  indus tries which do 
business with the Government to discuss the ir concerns in this 
area. I believe tha t these discussions would be extremely useful in 
arriv ing at a bett er unde rstanding  of the difficulties which could 
arise.
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However, broadly speaking, we support this provision as  a useful 
tool in the  oversight of our contracting process. Under  present 
regulations, access to such information is la rgely limited to negoti­
ated contracts.  The expansion of audi t capabilit ies into formally 
advertised contracts would allow for more effective oversight of 
Government contractors. Experience has proven that advertised 
contracts must also be audited in order to detect and prevent 
waste, fraud, and abuse.

Fifth, alte ration of leased facilities. We have serious reserva tions 
concerning tha t language  in the bill which would restr ict the au­
thor ity of the  Administrator to waive limita tions on alteration s in 
leased space imposed by the Economy Act of 1932.

Unlike alte ratio ns in federally owned buildings, alteration s in 
leased space are not capital  improvements to modernize or extend 
the functional  life of the rented premises. Alterations in leased 
space are either: (1) legislatively mandated afte r execution of the 
lease contract , such as various recent public laws which mandate 
facility accessibility for the handicapped; or (2) ten ant  alteration s 
frequently reimbursable, to meet special mission requirements of 
the ten ant  agency.

The proposed amendments  to the  Federa l Property Act would 
require the  approval of one or more unspecified committees of each 
House of the Congress prior to commencing with alterations cost­
ing in excess of $25,000. This requ irement would unquestionably 
establi sh a time-consuming process of congressional review and 
approval of many relatively small projects, thereby delaying work 
eith er required by law or urgently needed for the effective perform­
ance of the ten ant agency’s mission. We believe the controls and 
system of checks and balances now being incorporated into GSA 
operations will go a long way to insure  prudent and proper use of 
appropriated funds in accommodating the  needs of agencies housed 
in leased space. In this regard, we a re working with the respective 
Public Works Committees on proposed draft legislation which 
would give those committees a more direct role in the  oversight of 
such expenditures.

Again, I wish to express my appreciation to your subcommittee 
for its oversight efforts. I look forward to working with you in the 
weeks ahead to insure tha t this legislation is tailored  so as to best 
achieve the reforms we both recognize are so urgent ly required.

This concludes my prepared statement. I will be happy to answer 
any questions you may have.

Mr. Burton. Mr. Administrato r, I think what we will do in  the 
inte rest  of time: The Inspector Genera l has a very brief  statement. 
We will have him join with you and make tha t, then  some of th e 
questions we would be asking you, we would be asking him later . It 
makes sense to do that jointly as f ar as portions of this bill and the 
ongoing investigations.

So, Mr. Inspector General, will you step forward?
Do you swear to tell the tru th,  the  whole t ruth, and nothing but 

the tru th,  so help you God?
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STATEMENT OF KURT W. MUELLENBERG, INSPECTOR GENER­
AL, GENERAL SERVICES ADMINISTRATION; ACCOM PANIED
BY HOWARD W. COX, COUNSEL
Mr. Muellenberg. I do.
Mr. Chairman, when you get to the detailed provisions of the 

legislation, I have an atto rney  from the staff with me, and I may 
have to call upon his expertise to  assist me on this mat ter.

Mr. Chairman and members of the  subcommittee, I would like to 
take this oppor tunity to thank the  subcommittee  for the opportuni­
ty to comment upon the proposed amendments to the Federal 
Property and Administra tive Services Act of 1949. As th e Inspector 
General of GSA, I have a sta tuto ry obligation unde r the  Inspector 
General’s Act to report to Congress upon proposed legislation 
which may impact upon the operations of GSA. I am part icula rly 
grateful to the committee for allowing me to testify directly upon 
this important legislation.

After examination of th e existing  legislative and administrative  
measures which a re designed to protec t the Government’s in teres ts 
in the procurement  of property and services, I am convinced that 
fur ther legislation is necessary in order to assure  that  GSA pos­
sesses the adequate auth ority and means to identify, investigate,  
and penalize fraudulent practices.

For this reason, I am pleased to support the substance of the 
proposed amendm ents contained in H.R. 5381. The bill will extend 
the penalty provisions of the Federa l Property and Administra tive 
Services Act to the procurement of services, which are becoming an 
increasingly larger portion of GSA’s procurement responsibilities. 
The bill will require the certification of cont racto r information and 
create stiff penalties for intentional or negligent certificat ions 
which are false or misleading. The penal ties would be imposed 
swiftly and certa inly through an administ rative procedure by the 
contracting authority , thereby increas ing the det errent  effect and 
avoiding the need for costly and time-consuming litigation. Fur­
thermore, the legislation will allow the Inspector Genera l to audi t 
all mate rial records of any contractor  doing business with GSA, 
whether through advertised or negotia ted contracts . These powers 
will subs tantia lly enhance and improve the existing  investigat ive 
tools of the Inspector Genera l in carry ing out the legislative re­
sponsibility to promote economy, efficiency, and effectiveness and 
to prevent and detect fraud and abuse in the  programs and oper­
ations of GSA.

In addition, I think the subcommittee  should consider a possible 
amendment to 18 U.S.C. 1505, Obstruct ion of Proceedings of De­
par tments and Agencies, and have that cover all  Inspector General 
audits  and investigations.

While judicial  inte rpre tation of 18 U.S.C. 1505, would in all 
likelihood apply to the obstruct ion of Inspector General investiga­
tions, the sta tute has never been applied to the  obstruction of 
audits. Furthermore, with the creation of an Inspector Genera l 
subpena power to augm ent normal audit and investigatory func­
tions, it is e ssential that adequate legislative penalt ies exist which 
will apply to th e obstruc tion of the subpena  power. For this reason, 
I recommend tha t para graph 3 of 18 U.S.C. 1505, which applies to
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civil investigative demands, be expanded to specifically include 
Inspector General subpenas.

I fur ther recommend that provisions be included in H.R. 5381 
which would mand ate the promulgat ion of regulations by GSA 
which would requ ire prospective contractors to certify certain addi­
tional informat ion which will enable the  Government to more 
easily determine a contracto r’s responsibility. A contractor should 
be statutor ily required to disclose whether the company or its 
principals have ever been indicted or convicted of any crime, othe r 
tha n traffic and disorderly persons offenses, by any State  or Feder ­
al court. The contractor  should be fur the r required to disclose any 
debarm ents or suspensions imposed upon the company or its princ i­
pals by any Federal, State  or municipal agency. »

While GSA main tains  a consolidated debarred bidders list of all 
contractors debarred by any Federal agency, ther e is currently no 
inte rnal mechanism within  GSA to accumulate and index, on a 
nationwide basis, all criminal or adverse administrative  actions -• 
taken against a company or its principals.  Such information is 
essentia l to enable a contracting officer to evalua te the perform­
ance history  of a corporation and to a rrive  a t an informed responsi­
bility determination. Convicted or debarred contrac tors have been 
known to reincorporate under a new name, or to commence oper­
ation in a di fferent par t of the county, where the ir previous reputa ­
tion is unknown. It is therefore essential for contractors to certify 
such informat ion to the contracting officer.

This concludes my prepared remarks  upon the bill. I am pre­
pared to respond to any questions the committee may have regard­
ing my position on the legislation.

Mr. Burton. Tha t would come unde r the  Judiciary  Committee, 
although we could work with them to see if there would be a way 
to include that in this legislation, and see if they can put legisla­
tion in.

Star ting  with the Administra tor, then the  Inspector General, can 
you bring us up to date as to the ongoing investiga tion into, shall 
we say, past activities that  have cost the taxpayers money without 
taxpayers getting a ny benefit therefrom?

Mr. Freeman. I have spent the first part of my administra tion in 
GSA in reviewing areas where I can take  front-end action to avoid 
problems downstream, whether it is in the building management 
area, our reta il managers , or whether it is buying in excess of need. %

With regard  to both the reta il stores and building managers, the 
problems we have had ther e are well known to your committee. We 
want to make sure we have the appropria te checks and balances, 
that  we have audi ts going on before t he problem arises, Mr. Chair- »
man.

The people involved in these jobs have not received the kind of 
training to give them even a rudimen tary  knowledge of investiga­
tory procedures. We are effecting a subs tanti al increase in our 
budget this year  to correct this problem.

I became concerned long before I took over the agency that  our 
knowledge of how we calculated our requirements could use a great 
overhaul. I am on the way to do jus t this with the one commodity 
now, b ut we will be reviewing o thers  as we get downstream. This is 
going to be an area  tha t will take  more time than I would like,
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because i t involves large reviews. These front-end actions will begin 
to show frui t downstream. It will be a while before I can demon­
stra te adequately to the subcommittee  the  value of what we have 
done. But I am trying to head off these problems before they star t.

Mr. Burton. How about activities? Would this be more in the 
Inspector General’s area? I mean activities that started before you 
took over in trying to find out who did it or br ing them up to  date? 
In other  words—and you a re to be commended for action you have 
taken to prevent things  that  occurred in the past—have you been 
involved in t rying to dig out some of the past actions?

Mr. Freeman. I told Mr. Muellenberg that I support the  Inspec­
tor General; what  I have done to date is to support reques ts for 
resources so we can get at rapidly  identifying areas where we have

• problems. I have asked him to undertake audit s in certain areas  
where I have concerns ther e may be problems.

As to specific details as to ongoing investigation, I would prefer 
Mr. Muellenberg answer that for you.

» Mr. Burton. Mr. Muellenberg.
Mr. Muellenberg. Mr. Chairman, as you know, since I arrived  

at GSA in April of th is year  we have followed up on some of the 
investigative mat ters  tha t were pending when I got there.

Let me explain that some of the  major allegations which related 
to possible wrongdoing at GSA are being worked at by both my 
office and the Departmen t of Jus tice  headed up by Mr. Lynch. He 
has 19 officers working full time in trying to unravel some of the 
allegations as they rela te to past practices.

Since my a rrival at GSA, we have utilized the subpena power of 
the Inspector General. I thin k fairly aggressively. We have served 
39 subpenas up to now. We have a number of investigations on­
going. We have made 15 refe rrals  to the Depa rtment of Justic e 
task force. I will be the  first  to admit  these  are  not the  kinds of 
cases some people might expect afte r 6 months of work, but I hope 
you realize and apprecia te, Mr. Chairm an, that  tryin g to recon­
stru ct fairly difficult paper  investigations is not that  easily done.

As to some of the  progress made, for example, here  in the Wash­
ington, D.C., area,  on fraud and alte ration of contracts, by now 
there have been guilty  pleas of the Government having  been de­
frauded in the amount of $261,000; GSA kickbacks, $269,000; and at 
that  par ticu lar time, 10 more companies and approx imately 20 
GSA employees a re under  investigation in that  same a rea.

• We have prepared a fairly detailed vulnerability  assessment 
plan. We have gone through all the GSA programs very systemati­
cally and have identified those programs which have the highes t 
potential for not only waste and mismanagement, but also fraud

• and abuse. We a re going through the agency, beginning  with con­
sul tan t contracts that were let in the past. Tha t survey will t ake  a 
little  bit of time. I assure you we are  trying to approach it as 
quickly as we can and do the best professional job we can under 
the  circumstances.

Mr. Burton. Have you prepared your reques t for next yea r’s 
budget? You got your appropriations, Tom Steed handles GSA ap­
propriations . Your people are getting paid, anyway.

Do you feel you have adequate personnel for your present oper­
ations within that appropriation?
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Mr. Muellenberg. With your support and also Senator Chiles’, I 
believe the grea test need in the Inspector General’s office is a very 
effective inte rnal audit  program. Tha t is where some of the re­
sources will have to go. All of us will agree, in order for the 
Inspector General’s office to have some kind of a deterre nt value 
down the  road, the audi t side is a very important component, 
obviously more important to the taxpayer  tha n preventing the 
abuses, and not overly concentrating on whether somebody stole 
$5,000.

We have received the resources. I do not thin k the Inspector 
General’s office a t GSA could absorb any more personnel. We have 
to h ire 125 auditors, which under the civil service system is compli­
cated. I would t hink my budget for 1980 is adequate for 1981. The 
investigative  staff  a t GSA, the number of bodies a re adequate, but 
slow in coming in the direction of t he kind of investigative work 
tha t has to be done. Tha t has to be changed drastically. I am 
working on this. There are a lot of nickel-dime mat ters  going on 
that if I were a prosecutor I would certa inly not consider for 
prosecutions, b ut it is a ma tter  of get ting things in line.

Mr. Burton. If this bill passed, close to its present form, ther e 
would probably be a necessity for more people?

Mr. Muellenberg. I believe there would be on the audit side. I 
would have to get back to you and give you some indication specifi­
cally as to the numbers we are talk ing about.

[Additional in formation follows:]
It is estimated that  if annual audits are required of 20 percent of all contracts in 

excess of $1,000, we would need an additional 1,000 auditors  to accomplish th is goal.
For example, approximately 8,000 multiple award schedule contracts take place 
each year which are in excess of $1,000 each. In order to audit  20 percent of these 
contracts, which amounts to 1,600 contracts, it would be necessary to utilize 225 
auditors on a full time basis. It should be noted that  Multiple Award Schedule 
Contracts make up only a small percentage of the total number of GSA contracts 
which would be subject to aud it if this bill is passed.

Mr. Burton. Mr. Walker.
Mr. Walker. Thank you, Mr. Chairman.
In the last appearance Mr. Solomon made before the subcommit­

tee, he expressed concern that the transition period of Adm inistra­
tors, as well as setting up the new Inspector General office, would 
virtually hal t the investigations. I sha re those concerns.

Can either or both of you tell us whe ther  or not the transitional 
period has ended? If i t has, do you feel the  investigation is in full %
swing?

Mr. Freeman. The transitio n period ended on July 2, when I 
took over as Administrato r. I think the  Inspector General will 
confirm that. I can assure  you that  the  momentum, the direction, •
and need to get at this thing  as soon as possible was reemphasized 
by myself the  day I took over. I think Kurt can confirm that  as 
well.

Mr. Muellenberg. I remember Mr. Solomon’s comments at tha t 
part icular time. I do not agree with them at all, quite frankly. I am 
convinced and satisfied that the work done by the Department of 
Just ice and the Departmen t of Justice  task  force, which has been 
in existence for over a year, is excellent. They are pursu ing major 
complex investigations.
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I came from the Department of Justic e to GSA, earlie r this year, following Mr. Borowski. But the investigations by GSA were on­going investigations. I th ink it is a littl e bit unfa ir to talk  in terms  of a Government insti tution  jus t because of one individual’s thoughts about the Inspector Genera l or the Administra tor, and that  individual is not there. There are still a lot of people who go to work every morning and want to make a contribution. Tha t is true at the GSA as well as at othe r places.
Mr. Walker. Can you give us an idea as to when we might expect fur ther indictments?
Mr. Muellenberg. My refe rrals  go to the Departmen t of Justice. The 15 referrals  I have made require additional investigat ive work by the Departmen t of Justice. The Inspector General subpena  gives me the authority  to review books and records, but not testimony. The mat ters  that I have referred so far, I canno t tell you at  what time indictments are expected.
Mr. Walker. None of those have been subject to indic tment at this point?
Mr. Muellenberg. Tha t is right.
Mr. Walker. So of the 15 ther e are  no indictm ents from that?Mr. Muellenberg. That  is right.
Mr. Walker. Have you additional ones that  will be going to the Departmen t of Justice  in  th e nea r fu ture?
Mr. Muellenberg. Yes.
Mr. Walker. Mr. Administra tor, how detailed  are the reports  you get from the Inspector General?
Mr. Freeman. I stay abrea st with Mr. Muellenberg and his office. I consider Mr. Muellenberg an expert as an administra tor; therefore , I have asked him to tell me where he needs help, where I can interface with external  agencies. He keeps me regularly informed on progress.
Mr. Walker. When you say “ regularly”-----
Mr. Freeman. I see him at least  once a day on various matte rs.Mr. Walker. There was some concern—Mr. Muellenberg may be more famil iar with this tha n you, Mr. Administ rator—there was concern that  the  sta tute of limitations may run  out on some people. Have you taken a look a t the statute-of-limitations problem, and are we faced with any situa tions  where someone may escape under tha t statu te?
Mr. Muellenberg. The sta tute of limitations is 5 years. Certain­ly, I am sure there are some allegations which are now beyond the sta tute of limitations, but  tha t probably was t rue  of perhaps a year ago, ther e was nothing you could do about an allegation in 1968 or 1969.
Mr. Walker. Have you take n a look at some of the allegations when we may run  into a period of time where we will be affected by the  s tatu te of limitations?
There was a  time in the  mid-1970’s when it was th e concern of a subcommittee in the Senate  that time would run  out and nothing could be done. Are you looking at those cases to make sure  we do not have any serious offenders escaping unde r t ha t statu te?
Mr. Muellenberg. We are  doing tha t at the present time. There are allegations which relate to 1974 and 1975 which obviously have
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to go on the front burne r, so to speak. I am very much aware of 
that and also very concerned.

Mr. Walker. Can you tell me what  is the status of the allega­
tions into the Atla nta Federal buildings?

Mr. Muellenberg. As you know, there is a dispute now in the 
litigation phase on claims made by the genera l contractor. On tha t 
part,  I have nothing to do with because that is a civil matter  
between the agency and the genera l contractor.

Mr. Walker. Mr. Solomon in February  said ther e were three 
investigations into the Atla nta Federal Building matt er. I am won­
dering what  the status of those investigations is.

Mr. F reeman. Firs t of all, the construction collapsed on April 27,
1978, in the South Plaza, and the formal report on that is not 
available. This ma tter will be referred to the Departmen t of J us­
tice.

The second was the modification afte r the  building was complet­
ed. These were made to serve the recent ly revised needs of the  *
using agency. If there is f raud involved in this, again, this will be 
refer red to Justice.

Third, as far as the  waterproofing, this problem is still under  
study. I cannot  give you a definitive answer on that. It is in 
litigation with the contractor .

Mr. Walker. One of the  three is complete at this point; there is 
suspected fraud on the second, that  will be referred to the Justic e 
Departmen t if that  is proven; and the  thir d is still a ma tter  of 
negotiation?

Mr. Freeman. Yes, sir. We have a number of c laims submit ted 
by the contractor which are in litigat ion before the Board of Con­
tract Appeals.

Mr. Walker. We are still getting a lot of mail on Capitol Hill 
regarding the various abuses that  have gone on in the past. I 
recognize this happened before the new Inspector General came 
aboard, and certa inly  preceded the  adven t of the new Administra­
tor, but we are  getting  a rather steady pace of questions on what is 
being done to clean up the mess? All repor ts indicated it went 
much higher in the  GSA t han  a few store  managers or a  few lower 
employees on the line.

What do we tell people when they ask those questions?
Mr. Muellenberg. From the point of view of the Inspector Gen­

eral, sooner or late r it is going to have to be said that  abuses in the *•
Government do not necessarily mean that  there is corruption at 
the  same time. There is also such a thing as less-than-competent 
work. I thin k it is fair to say that  arises  in Government programs 
as well, tha t the  performance by an agency is mediocre, the  public *
sees the abuses, certa inly the Congress takes  an active look a t the 
abuse, but it could be corruption or it could be less-than-competent 
work.

Mr. Freeman. I also believe it will take  2 to 3 years to get 
management processes in place to realize stabilized management; 
to get things  like management systems and performance standards 
in place. These things  GSA has never had.

Mr. Walker. Your problem with the  agencies is somewhat differ­
ent  t han  Mr. Solomon’s. When he came in, he  would talk  about the
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fact that as a former businessman, he did not think the system was 
working.

Mr. Freeman. He did not understand the system, to begin with. I 
find the average civil servant is a very dedicated, hard-working  
citizen who needs understanding. When the agency was put togeth­
er in 1949, it was never allowed to integrate. Tha t is one of the 
problems we face, we do not have an integrated  budget, or a 
priority system. What GSA needs is corporate management and a 
recognition that what  we have is a large corporation,  with major 
divisions out in the field. It is a tough management job, but you 
have to put in place the  necessary checks and balances, the  man­
agement formation systems, the performance management sys-

• terns. None of these existed and they were never imposed on the 
agency. I come from a fairly orderly  agency, but I admit, when we 
spill, we spill largely.

Mr. Walker. I do not find what  you have jus t said too much
* different than Mr. Solomon’s presen tation . Except the  question 

becomes whether or not the system itself has some inherent prob­
lems; whether ther e needs to be a rest ructuring of the system, or 
whether it can be managed into some degree of acceptability.

Tha t is th e problem we are dealing with. For instance, what this 
subcommittee  has heard in the  past is the fact that  we do not even 
have the  checks and balances in the  present system that  any good 
businessman absolutely requires in the course of, say, putting up a 
building. We do not even have the  number of inspections within  
the Government system that  would t ake  place in priva te construc­
tion for many billions of dollars of contracts. Some of those things 
may be inherently a  problem with the system.

Mr. Freeman. I do not see any problem with the  system, I see a  
problem with the priorit ies and attempts to get things done. I have 
heard a lot about contract administ ration with in the  agency, and I 
have directed that a bett er position be established and will provide 
budget support to establish  it. There  is a lot of difference in saying 
the  checks and balances are  not there , and providing the  checks 
and balances and resources to get them done.

One of the  best systems is t he Defense Contrac t Service. I thin k 
the ir method can be practiced here  at GSA as well as othe r places 
in th e Federal  Government where they are required.

Mr. Walker. How do you feel about the  legislative-reorganiza-
* tion aspect?

Mr. Freeman. I support the intent  of the bill as it is proposed 
but it needs good, sound management . There  are  some amend­
ments  to things  like the Public Buildings Act being worked by both

• Public Works Committees of the  Congress. There are  perhaps other 
oversight areas as i t pertains  to my overa ll responsibil ities with the 
Federa l Government which at the  tim e are unclear, and I in tend to 
come back to discuss this. There  a re areas  in the agency where I do 
not have the legislative author ity to do w hat I would like to do. I 
will come back and reques t of you and the  committee the auth ority 
I th ink  I need to run  the agency.

Mr. Burton. Mr. Muellenberg, can you comment on the possibil­
ity of civil actions following criminal cases or civil actions that  do 
not materia lize in criminal indictment? You re ferred 15 cases over 
and you wind up with nine indictments. What kind of civil action
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have you taken against those not indicted and also what  kind of 
civil actions can be taken against people indicted afte r the trial?

Mr. Muellenberg. It is an area  I’ve some concern about. The 
figures I read to you as to frauds in the Distric t of Columbia, there  
is some additional work to be done by the Department of J ustice in 
conjunction with the  U.S. atto rney’s office here, at  least to make 
an atte mpt to recoup as much of th at  fraud committed as possible 
back into the  Treasury of the United  Sta tes.

Having spent  14 years of my life a t the  Depa rtment of Justice, I 
understand how these things sometimes work. Criminal cases are 
worked by prosecutors who indict, go to triai and convict, then  
march  on to the next trial . Oftentimes a followup, as to what  is the 
Government going to do to get some of the  money back, is not 
always there. The only thing I can tell you, Mr. Chairman, is t ha t 
we have met with the Civil Division of th e Department of Justice 
and 1 have been assured they will take a much more active interest 
in pursuing remedies.

In addition, I have insti tuted a procedure, that  in any kind of 
report submit ted to me the invest igator makes sure that  with some 
specificity he ascer tains  the total  amou nt by which the Govern­
ment  has been defrauded. But the bottom line is, it  is an  area  that 
needs a n awful lot of attention.

Mr. Burton. There is not as much sex appeal in a good cr iminal 
action as in a television-----

Mr. Muellenberg. Tha t is true.  On the  other side, in terms of 
the American taxpayer, it is ju st as important , if not more so, to 
get as much of the money back to where it belongs, and I am 
paying some personal  attention to th at.

Mr. Burton. Mr. Administra tor, you talked about the need for 
stabili ty, but were not personnel given an option of early ret ire­
ment?

Mr. Freeman. Tha t has destabilized. We have lost some good 
people through the early-out program.

Mr. Burton. You have no control over that?
Mr. Freeman. No, sir, t ha t is an option the employee has.
Mr. Burton. In your testimony on the bill, you mentioned things 

you were doing in  terms of more oversight of major  procurements. 
Have you a definition of major versus minor?

Mr. Freeman. No, sir, not at the present time. We will cover 
those areas  which I believe need my atten tion. I have found that 
due to the way in which we put together requirements, what I 
might  call minor procurement  in one are a becomes major. I have 
now Mr. McBride, on board as Assistant Adm inist rator for Acquisi­
tion Policy. I have asked him for a  good definition of the oversight 
we need. I do not have a planning system in being righ t now. 
Hopefully we will have that by Janu ary.

Mr. Burton. Would there be a dollar figure?
Mr. Freeman. Yes, sir. What I want  to do within the agency is 

stra tify  review by Regional Administra tors, and the Commission­
ers, and then  myself. I will be personally involved in some of these 
as will my Deputy. We will have a system of major acquisitions 
review in the agency.

Mr. Burton. What about minor ones?
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Mr. Freeman . We are looking at that. I am unsure as to whether 
the system we have now is consistent with what we need.

For example, in one commodity area we forecast a need by a 
statistical curve. I have to go back now and see how we determine 
the need, and how we take into account the surplus, or what  other 
agencies hold. So I have a problem of reviewing how we determine 
that we need what we are buying.

Mr. Burton . What is the warra nting  program you referred to in 
your testimony?

Mr. Freem an. We do not have a train ing program for our offi­
cers. I have established a program requiring certain  training. 
When they are designated a contracting officer, they will have a 
warr ant signed by myse lf or the Assistant  Admin istrator for Acqui­
sition Policy which will delineate the areas where they can act as a 
contracting officer. This does not exist now.

Mr. Burton . If things move to problems that are handled by 
Justice, such as normal enforcement functions, and Justice cannot 
provide the swift and direct remedy, how can we achieve this if 
Justice is the one involved? Or to what  extent do you think func­
tions that  are vested in Justice or reliance  on the Department of 
Justice for enforcing could either  be moved, changed, or just  not 
deal with them? Once they are referred to Justice, it is out of your 
domain and Lord knows what is happening. Under the old theory, 
if something is prematurely referred to Justice, GSA is out of it, 
Inspector General is out of it, Justice  looks at it and thinks it is a 
bum case and they throw it out.

Mr. Freem an. I find our relationships with the Department of 
Justice  are good. Mr. Muelienberg provides the primary interface. 
The concern 1 have had is where a case is rejected by Justice for 
the reasons you cite but yet there is sufficient evidence there that  
we should be taking some kind of administrative action. Mr. Muel­
ienberg and I have been discussing the best way to handle these 
cases. He continues to track them, even if they go to Justice. I am 
looking at tryin g to establish some kind of a board policy where 
there is evidence relat ing to an employee who may not he criminal­
ly indicted. I have to he very carefu l under the Civil Service 
Commission Reform Act. and with the OPM.

Mr. Muellenrerg. As far as the referral  to the Department of 
Justice. I feel fair ly comfortable in knowing what a criminal case is 
all about. I have taken the position that  I want to work up a case 
in the Attorney General’s office to such a point where I feel ihe 
case has a potential for prosecution and requires a minimum of 
furth er investigative work. Some of the figures thrown around 
before I got here, of the number of referrals— I heard a thousand 
were referred. Those were not cases; those were allegations. It has 
to be work by the FBI or whatever other agency is concerned with 
that particular  matter.

I like to refer what 1 think are cases that  I can work up to the 
point where I possibly can, within my power and that  is what I 
intend in the future. So, where those thousand cases went to, I 
have no idea.

Mr. Burton. Basically, you prepare the case, I guess, as best you 
can for criminal indictment, or if you get to the point where there 
is an issue at stake, somebody takes the fifth, and vou cannot give
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them immunity , you cannot  do anything, that is referred to Jus­
tice. It is probably oversta ting it, but if they bring them before a 
grand  jury,  the issue is whether they are willing to gra nt immunity 
or if the person does take  the fifth, whe ther  they thin k they can 
prosecute the individual with the evidence available  without tha t 
person’s testimony.

Mr. Muellenberg. Tha t is correct.
Mr. Burton. Say the 15 go to Justice and Justi ce finds that  it 

jus t does not make any sense to push for the indictment, in other 
words they are going to go in with a bum case and  waste their time 
and the taxpayers’ money, do they then move those to the civil 
section, or do they kick them back to you?

Mr. Muellenberg. Because of my arrangemen t with the  GSA 
and Department of Just ice task force, he will kick it back to me. I 
would feel more comfortable if I were to pursue  the possible civil 
remedy. I thin k that  is really my job and he should not have to 
worry about tha t, so th at is the way it is going to be in the future .

Mr. Burton. They keep you informed as to the disposition of the 
15 cases and if they find they cannot make an indictment or that 
ther e is ju st a great question that they could convict, they would 
rerefer the file and case back to you?

Mr. Muellenberg. Yes. And in those cases where Government 
employees are involved, where ther e is a question of some kind of 
administrative  proceeding by the supervisor from anyth ing ranging 
from a dismissal or a lett er of reprimand, it still has to be resolved, 
and I am sticking close to Justice  to make sure the file does in fact 
return  and employees who are involved are in fact disciplined.

Mr. Burton. Dealing with the  bill again, Mr. Administrato r, 
would it help with respect to the kind of information to be certified 
if the bill spelled out that  the certification requi rement be incorpo­
rated  into and made par t of your  contract?

Mr. F reeman. Yes, sir, I th ink  Public Law 87-653 indicates what 
is required. So I thin k following somewhat those provisions would 
be appropriate  as far as the data  requirements and certification. 
He would certify at the time of completion of negotiations as 
provided in that public law. He has to certify he has furnished all 
data  in compliance with that  law.

Mr. Burton. If they did not comply with tha t, they would be 
subject to a breach of contract?

Mr. Freeman. Here I am tread ing in an area in which I am not 
expert.

We have  to go back to the GSA, in dealing with recoupment, in 
determining whether it is fraudulent . If it is fraudulent , you can 
get them for breach of contract . I would have to consult with 
counsel as  to what  is called for.

Mr. Burton. A breach of contrac t does not have to be fraudu lent. 
It is just  an area  where they failed to do something-----

Mr. Freeman. Tha t is an area  in which I am not familiar. I am 
not a lawyer, but you are.

Mr. Burton. I am licensed to practice  law.
What do you suggest as the specific types of information to which 

the certifica tion requirement would apply?
Mr. Freeman. The basis for estimating, determinat ion of price, 

historical background, the overhead rates, the background of that,
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the makeup of the overhead rates, all the elements that go into his 
pricing are elements  I would like to see. I would also like access to 
corporate  records to determ ine that they are financial ly responsi­
ble and responsive.

Mr. Burton. An easy way to do t ha t is, if you are in legitimate 
business you have a CPA submit a statement of something  they 
already have instead of your going in and requesting them to 
reinvent the wheel; they should have that  informat ion available  in 
a status of finance report that any normal business would have.

What problems and what  advantages would you see if the bill 
were to cover all civilian agencies?

Mr. Freeman. It would increase my workload. I am not sure tha t 
I would need additional authority , except as Mr. Muellenberg was 
indicating. The oversight responsibil ities would require additional 
audit, and I am not sure how many that would take.

Mr. Burton. In order to assure  applicabi lity of the bill to other  
agencies, would it  be necessary to make changes in section 1 relat­
ing to the certifica tion requ irement and the related assessments 
against violators if you would be delegating your auth ority under  
the section 205(d) of the act?

Mr. Freeman. Right now I delegate in a very limited fashion. If 
this was intended to apply to all agencies, I would need additional 
auth ority which I do not have now.

Mr. Romney. When you say othe r Federa l agencies, are you 
saying other civilian agencies or all agencies, milit ary and civilian?

Mr. Freeman. I have no au thority  over any agency.
Mr. Romney. But you have broad delegating author ity which 

then  would give you an oppor tunity  to reach those agency heads.
Mr. F reeman. Tha t would have  to be clarified in any legislation.
Mr. Romney. Why is it necessary  to legislate, in view of the 

breadth of the  Adm inist rator’s c urrent  delegating author ity in sec­
tion 205(d)?

Mr. F reeman. Because I get resistance from other agencies when 
I make the attempt.

Mr. Burton. So it would be helpful if this were in the  legisla­
tion?

Mr. Freeman. Yes.
Mr. Burton. Mr. Walker.
Mr. Walker. In your efforts to change operat ional practice, have 

you encountered resistance from eith er within or outside the 
agency?

Mr. F reeman. Yes, sir. Change is normally resisted. Many of the 
things we are trying to do are new. They are going to require  
additional work. They are going to require a more orderly  process 
of checks and balances, and the system will tend to resis t because 
it has been in place for quite a period of time.

Mr. Walker. So there  is in ternal  resistance?
Mr. F reeman. Yes. Inte rnal ly I find I have had an almost adver­

sary relationship with most of the agencies. I am tryin g to break 
this down; I have asked them for their cooperation. We have pulled 
together the Assistant Secre taries at one meeting. We will have 
another shortly  to explain space problems and other issues, and try 
to get bet ter communications going with the agencies instead  of 
getting  into these turf battles.
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Mr. Walker. Your resistance has been more bureaucratic rather  
tha n political pressure?

Mr. Freeman. I have had no political pressure.
Mr. Walker. Do you feel you have the full backing of the  Presi­

dent to ca rry out the reforms?
Mr. Freeman. Yes.
Mr. Walker. Have you had adequate backing from the White 

House staff?
Mr. Freeman. Yes, sir.
Mr. Walker. Have there been any attempts to bring political 

pressure as to contracts from the White House staff?
Mr. Freeman. No, sir.
Mr. Walker. Have you had any dealings or contact with Mr. 

Griffin?
Mr. F reeman. No, sir.
Mr. Walker. Do you feel he is exer ting any influence?
Mr. F reeman. No, sir.
Mr. Walker. What about Mr. Kirbo?
Mr. Freeman. I have never met him, sir.
Mr. Walker. I would guess the announcem ent by the White 

House that Mr. Kirbo would serve as liaison is null and void.
Mr. Freeman. I was hot aware  of tha t arrangem ent, but I have 

not met Mr. Kirbo.
Mr. Walker. In recent testimony, you cited some improvements 

that you have made in the course of the t ime tha t you have been a t 
GSA. Could you give us some idea of how you would put those in 
terms of priorities, where your real priori ties lie at this point?

Mr. Freeman. There are several major issues. The first  of these 
had to do w ith tryin g to determ ine how I could get control of the 
financial  management of the agency. We have not had a cen tral ­
ized budget. There  has been confusion as to how money flowed 
within  the agency. On July 2 I issued a directive which straig ht­
ened out those channels.  I have called in fiscal 1982 for an inte­
grated budget, which we have not had in the past. The creation of 
a planning system is also a high priority.  The only plan in GSA 
has been a 1-year plan. So in the 1982 budget submit, I am asking 
for a 5-year plan for all the  services which will allow me then  to 
determ ine where we a re going in the  fu ture.

Mr. Walker. Is this the new Office of Plan ning  and Analysis?
Mr. Freeman. Yes, sir.
Mr. Walker. Will th at  require  additional staffing?
Mr. Freeman. No, sir, no more tha n I have asked in the budget. 

We have eight people there ; it is a small, expert outfit.
Mr. Walker. You are also asking for an expanded audit force?
Mr. Freeman. Yes, Mr. Muellenberg and I aiscussed the matter  

of audit foilowup. I will set up my own personal  staf f for audit 
followup, so I know that something  is being done with the  recom­
menda tions given us.

Mr. Walker. So what you are giving Mr. Muellenberg at tha t 
point is a peg to hang a ha t on as to the  performance of the 
agency?

Mr. Freeman. Yes, he may give me a report w ith six recommen­
dations  on it; the  audit staff  I have will be responsible for seeing 
those steps are  taken . Then on a check-and-balance basis, Mr.
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Muellenberg can follow through and see if what we say is going on, 
is so.

Mr. Walker . So you will be trying to get some kind of manage­
ment tools in place for long-range planning and analysis and trans­
mitting that essentially to a regional board as well?

Mr. Freem an. It’s performance against  a plan as well.
Mr. Walker. Where do you see the legislation we are introduc­

ing fitting into that?
Mr. Freem an. It will give GSA the authority  over the contrac­

tors if I have problems with them. I th ink the previous operations I 
have been involved with show the need for this legislation. I have 
no enforcement powers to deal with the problem now. Mr. Muellen- 

<  berg deals with the problem with bis subpena power.
Mr. Walker. As I listen to your remarks, and admittedly there 

are a number of things in the bill we want to upgrade, I got the 
feeling you were telling us i t is a great idea, but it will not work. Is 

9  that  a  fair analysis of what you are saying?
Mr. Freem an. No. sir. I am sorry if I left that impression. I think 

in any legislation, you would alway s like to have the provisions as 
clear as you can so you do not get into arguments with contractors 
or others as to what the law meant. This is alway s a problem in a 
complex area like procurement. There are comments by other wit­
nesses here who have the same concern, that  the legislation be as 
clear as possible.

Mr. Walker. I guess it is the problem I have with that. Every  
time we go into specifics, we end up creating the loopholes that 
then come back to haunt  us when we find a whole series of abuses 
based upon those specifics. How are we going to overcome that?

Mr. Freeman. I think that  is a problem with every  piece of 
legislation that comes out. I do not know how you can prevent 
people from tryin g to find loopholes.

Mr. Walker. Then would it not be better to try  to be more 
general  instead of so specific? It seems to me we almost come to 
loggerheads when it’s spelled out precisely, whereas generalized 
authority would provide a  better  means of managing details within 
the agency.

Mr. Freem an. If it is general,  I would write the regulations to so 
reflect the intent of Congress. If it is general  in nature and I write 
specific requirements, I would have to communicate with the agen-

* cies, so both systems are workable.
Mr. Walker. So the legislative thrust  would help you primarily 

in transm itting the new authorities to the agencies and getting 
immediate compliance from them, rather than having them buck-

• ing all the way on what you are intending to do?
Mr. Freem an. Yes, sir. The same goes for external  contractors.
Mr. Walker. Mr. Muellenberg, I had one additional question. 

Have you found in the course of your investigation there is undue 
political influence in the contracting process? I am talk ing about 
congressional influence or political contributions as they  relate  to 
contract awards.

Mr. Muellenberg. No.
Mr. Walker. Y ou have not run into anyth ing where you think 

there is undue congressional influence with relation  to contracts?
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Mr. Muellenberg. With the  caveat some of those things are 
under  investigation, and whether that will surface I do not know, 
but right now, as I sit  he re today, no.

Mr. Walker. Are you saying or are you not saying ther e are 
indications in some of those previous investigat ions that ther e were 
problems in that area, or the investigations underway may include 
that  but you are  not  familia r wi th it at this point?

Mr. Muellenberg. In some of the investigat ions underway, there 
were allegations  there was. Those allegations have not been cor­
roborated to my satisfaction, but I canno t predict  what  will 
happen.

Mr. Walker. So looking back 3 or 4 years, ther e are some indi­
cated problems with either congressional or political pressures  in 
the  contract ing process?

Mr. Muellenberg. I would prefer to stick with allegations.
Mr. Walker. All right. Your terminology is more correct than 

mine on tha t, but in other  words, those are  allegations that are 
presen tly under investigation.

Mr. Muellenberg. That  is correct.
Mr. Walker. What  should be the role of Congress in overseeing 

procurement  activit ies?
Mr. Muellenberg. Mr. Walker, I am going to have to, as politely 

as I can, decline to answer that .
I have been at GSA now 5 months full time. Procu rement to me, 

unti l I got there , mean t something  enti rely  different, being a 
former prosecutor. I am learn ing as quickly as I can. I do not feel 
qualified to answer the question.

Mr. Walker. Mr. Administra tor, how do you feel about the role 
of Congress in oversight?

Mr. Freeman. The role of Congress in oversight has been out­
standing.

Mr. Walker. Right now, the Golden Fleece Award.
Mr. Freeman. I have not been the  recipient of one of those; 

however, I have testified before that  fine gentleman many times. 
The mission statement has been very helpful as it concerns the 
needs portion. My own personal belief is that  this oversight is 
effective and should continue.

Mr. Walker. The one problem I have with the  congress ional role 
is t ha t it seems Congress always gets in afte r the  money has been 
spent. In other words, our oversight of the  procurement process 
comes in  showing money th at  has been spent  poorly, rat he r tha n in 
any way affecting the front end of t he process. Is there any way 
that  can be changed?

Mr. Freeman. Good management is the only way I know tha t 
will preclude these things  from happening. We have adequate ad­
ministrat ion and management, but we do not use it in the most 
effective way. Where I am now, I think some of the statutory and 
legislative directions that  are needed are not there , for what  rea­
sons I am not qualified to state, but I think they are being put  in 
place now, and between that and the revision of the  Federa l acqui­
sition regulations, we can preclude problems from happening.

Mr. Walker. We look forward to working with you, and as the 
chairman  indicated and as I indicated in my opening statement, we 
view the legislation as the righ t way to get things  done, and we
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hope you will help us in coming forth  with a piece of legislation 
tha t will make  your role more effective and stem some of the  abuse 
in the contracting areas. This is a prime goal, and we appreciate 
your testimony today.

Mr. Burton. Mr. Administra tor, you talked about the thresho ld 
being a little low, a threshold of $10,000 for review. Generally, 
what are the $10,000 yearly  contracts, under  $10,000? Are they 
negotiated or advert ised?

Mr. Freeman. Most are advertised, mostly competitive procure­
ments.

Mr. Burton. You would not know the  percentage?
Mr. Freeman. I will provide th at  for the record.
[The information follows:]
GSA estimates tha t approximately 277,000 procurement actions under $10,000 

were released in FY 79 and of this figure approximately 30 percent were advertised, 
40 percent negotiated; competitive and non-competitive; and 30 percent  other direct­
ed, tha t is, tariffs and regulated acquisitions.

Back-up analysis:

UNDER $10,0 00

Number of transactions  through 3d quarter  (FP DS ). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  207 ,642
Extrapolated in 4th  quarter. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  69,214

Total estimated GSA fiscal  year 1979 tra nsactions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  276 ,856

UNDER $10,0 00 PROCUREMENT METHOD

Percent

Number of transactions through 3d qua rter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Number of advertised transactions  through 3d qua rter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Number of negotiated transactions through 3d qu ar te r. . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Number of other  directed transactions  (tar iff s and re gulat ed ). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

207,642 100
61,218 29
87,138 42
59,286 29

Mr. Burton. If sm aller dollar  contractors realize the re is limited 
oversight, would they not be tempted to cheat?

Mr. F reeman. If I can ge t into place what Mr. Muellenberg  and I 
have been discussing, good contract oversight, we can avoid that.

• The opportunities will be lessened greatly by t ha t kind of an int er­
nal audit, contract audi t capability.

Mr. Burton. Do you think a $20,000 threshold would be more 
advisable, or is that  something we should play by ear?

• Mr. Freeman. My personal review of 16,000 contracts per year  
would take a lot  of time.

Mr. Burton. When we say Administra tor, we really mean Ad­
min istra tor or somebody designated by you.

Mr. F reeman. If those words are in there , it would not give me a 
problem, because then  I could set the levels wi thin the agency as to 
how we do it.

Mr. Burton. We think you have the auth ority in 205(d) to dele­
gate it, but clearly that would be our feeling. You would not have 
time to look at 16,000, much less look at them and do anything.
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What kind of controls do you thin k should exist for smaller 
contracts?

Mr. Freeman. 1 thin k that  any competitive negotiated  contract 
should be reviewed by the regional administ rator . I think that any 
advertised contract which has less tha n adequate competition 
should be reviewed. This is a  ma tter  of making a determination. I 
get very concerned with advertised bids with  only two bidders, and 
with a substantia l price differentia l. But 1 t hin k an adequate dete r­
mination has to be made, and I would want oversight on those.

Mr. Burton. Do you believe any GSA review of o ther agencies’ 
procurement  act ivities is warranted, and is it possible?

Mr. Freeman. Tha t is a big job. The buying authorities of some 
of the large r agencies are tremendous . And the  resources required 
to oversight something  like that on a regu lar basis would be ex­
tremely difficult. I am not even doing an adequate job now of 
oversighting what I have delegated, which concerns me. So the 
additional job of oversighting  the other agencies would require 
additional resources. I am not sure in my own mind what  form 
that  should take, whether it be procurement reviews—1 thin k it is 
more a ma tter  of making sure of the  internal checks and balances, 
and we have coordination throug h Inspectors General to make sure 
it happens.

Mr. Burton. I know thi s committee, and I think Congress gener­
ally, is going to support seeing that  you get whatever additional 
resources necessary to do the job. What  happens in Federa l agen­
cies is the head of th at agency has gaged the success of his  admin ­
istra tion by the amount of people he can cut from budget. But in 
your agency, each  s taff person, especially in the audi t investigative 
area,  requires investm ents of money.

You talked about the audi t procedures. Section 3 of the bill could 
pose a burden on th e Inspector General, and you recommend great­
er flexibility to the size and  percentage of contracts. Would you be 
able at this time to specify the  amou nt or degree of flexibility  you 
feel is necessary?

Mr. Freeman. I thin k what  I had in mind here was a sampling 
procedure, so we sample the spectrum in order to ascertain tha t 
the procurement  procedure in each agency is working well. I would 
prefer Kur t to ta lk to this.

Mr. Muellenberg. Mr. Chairman, I am not prepared to go into 
figures, but with your permission I would be very happy to submit 
my views to you in writing. I think it might  be more precise.

[The information follows:]
Substantial time would initially be spent in identifying which types of contracts 

in each program area should receive immediate scrutiny and then grouping those 
contracts by classification and size. For the first year all contracts over $100,000 in 
each class will be subject to audit. Based upon existing and projected audit  re­
sources, we would attempt to audit 20 percent of all such contracts. If such an 
attem pt is successful and if additional audit resources are made available, we would 
attempt to audit 20 percent of all contracts in each class in excess of $50,000. In the 
third year of the program we would expand our efforts in 20 percent of all contracts 
over $10,000. By the conclusion of the third year we would have a solid base of 
information to use in our report to Congress as to whether the ultima te goal of 20 
percent of all contracts over $1,000 is feasible and necessary. Based upon our three  
year trial,  we would have sufficient da ta to precisely identify which classifications of 
contracts require a certain percent of audit scrutiny and what dollar level would be 
the most cost effective in terms of audit  resources in each classification of contract.
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Mr. Burton. We are not tryin g to impose unworkable burdens, 
but I cannot  remember the figures as to audit ing contracts tha t 
were in the GSA report. It was almost like the FA A having 7 
inspectors for 6,000 mechanics. There was jus t no watching what 
was going on.

Under  the present situat ion, where all you had to do was pay 
back the  unjust enrichment,  the  odds agains t getting caugh t were 
grea t so i t was easy and not too risky.

Would you, Mr. Administra tor, elaborate on the reason competi­
tive forces are  regarded as reducing the need for de tailed oversight 
of advertised contacts?

In discussions with Justi ce and in our own staff  work, we feel 
< you can have a pret ty good ripoff in an advertised contract open to

bid, as well as any others. You have the  buy-in situation, the bid in 
your pocket, and things  of th at  sort.

Mr. Freeman. Historical ly the  sealed bid procurement has been
• viewed as the way to buy. There are obviously circumstances in th e 

advertised area  where a determina tion should be made ther e was 
not adequate competition and we should look a t it more carefully. 
Tha t has been the philosophy in all the regulatory  materia l we 
have had on procurement.  Therefore, I th ink  we should approach it 
cautiously in defining in what  area  we seek to make corrections.

Mr. Burton. In advertised contracts , if they are  regarded as 
different in kind from a negotia ted cont ract with respect to con­
tract records, do you thin k there should be any difference in tre at ­
ing the  two?

Mr. F reeman. I always felt the  Federa l Government should have 
access to records where Federa l expenditures a re made.

Mr. Burton. So basically we should try  to get the  access to the 
information whether it is nego tiated or bid?

Mr. Freeman. I do not feel we should have to go to subpena 
power to get that information. Since it is a brandnew field, we 
should approach it slowly.

Mr. Burton. You would not have to go to subpena if they  gave it 
to you voluntarily.

What pat tern  of usefulness in developing access to record provi­
sions do you think exists, say, in the  value of contracts over 
$100,000? Do you usually  require cost certification  of the values 
over $100,000? What sort of access to records do you think exists in 

t  such price and cost data cases?
Mr. Freeman. I am not sure  I have the  access to records neces­

sary to satisfy me and my agency.
Mr. Burton. Can you do t ha t on your own capability, or will you

• need legislative authority?
Mr. Freeman. I believe I can. In most cases clauses needed to get 

tha t data  can be drafted as required by the  agency.
Mr. Burton. Explain the  records audit procedures with respect 

to multiple  awards contract.
Mr. Freeman. I will have to reply for the record.
[The information follows:]
Under multiple awards schedule contracts, contract  certification of price and 

discount information is required. GSA is entitled  to examine limited records of  the 
vendors to ensure that  the government is receiving the discounted prices called for 
under the contract. After the completion of at least 1 year under  the contract, the
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aud itor s will select  a con trac t for audit, the  selection being  based upon the  size of 
the  cont ract . Cur rently,  aud it resources do not allow us to exam ine con trac ts less 
than  $50,000 to $100,000. The auditor s will contact  the  vendo r and request access to 
sales  dat a for the  contrac ted item. The aud itor s will the n compare the  sales price of 
the  vendor  to the  go vernmen t with  the  sa les prices offered to commercial customers. 
Under  our  c urren t authority , we do not have access to cost da ta or other con trac tor 
records which are  not rela ted  to sales data.

Mr. Burton. Do you thin k ther e should be a dollar cutoff with 
respect to contracts  subject to the access requirement?

Mr. Freeman. When you get down to $25,000 or less in procure­
ment, yes, sir.

Mr. Burton. With something  like tha t, you can be authorized  to 
do it, but the agency should use its own judgm ent rather than 
having people with  small procurement  bids know t ha t is not going 
to happen.

Mr. Freeman. The thing  you have to worry about is splitt ing a 
larger procurement  down to 2,500 pieces. This can be precluded by 
oversight reviews.

Mr. Burton. Two bills now before the  Public Works and Trans­
porta tion Committee would require  that  committee to approve al­
terat ions  in leased space costing over $250,000. They are H.R. 2155 
by Mr. Mineta and H.R. 2494 by Messrs. Levitas and Abdnor. The 
lat ter  bill, it should be noted, would apply the $250,000 to the total 
of new and all previous a ltera tions in the facility.

What is GSA’s position with respect to this part icular aspect of 
each of these bills, the $250,000 that  would requi re the same ap­
proval for a new building, or the cumulative effect of the Levitas 
bill?

Mr. Freeman. I would prefer to have an annual alte ration and 
repa ir approval in our long-range plan rat he r tha n having to bring 
them all back to Congress before they are done, primarily because 
of the  administrative  stra in that would cause. If we had legislative 
auth ority tha t we could do repa ir work during the year, I would 
like to consult with the Congress about doing it.

Mr. Burton. Is there a difference between repair and alteration?
Mr. Freeman. I lump them all together; the  important thing is 

the  need and whether it is rea l or not.
Mr. Burton. So you would view repair and alte rat ion -----
Mr. Freeman. As be ing the same. There  is a  difference, but it is 

more cosmetic than real, Mr. Chairman.
Mr. Burton. I do not want  to get hung up on this, but  if a 

building has a leak in the roof, that  is something that  has to be 
repaired. If it is a  ten ant  that needs enlarged quarters with three 
or four wet bars, that would be somewhat  different in my mind.

The Comptroller General in September 1978 found many serious 
deficiencies in GSA’s use of funds in its procedures for alterations 
in lease space. It was reported there was no requirement for con­
gressional review at all, even when alte rations  have been over a 
hal f million dollars. In fact the report noted there were several 
over $2 million. You sta te now th at there are controls, checks, and 
balances incorporated into your operations. Would you elaborate on 
that?

Mr. Freeman. Yes, sir. These are required to come to headquar ­
ters. I brought over several alteratio ns myself to both sides of 
Congress for the ir review before I proceeded with them. Adminis-
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trative ly, we have in being the kind of checks and balances tha t 
you require, and I would be glad to present a copy of these  for you. 

Mr. Burton. If you would, for the record.
[The materia l follows:]

*
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Checks ana Balances in  A lte ri ng  Leased Space

)

Our proceaures to r  a lt e ri n g  leased  space have changed to  includ e re qu ire ­

ments fo r  independent co st  es tim ate s ana phys ica l in sp ections.  Lease 

a lt e ra ti o n s  over 5100,000 must be approved in  the  Central O ff ic e . Further,  

requirements e x is t in  our re gion al  o ff ic e s  fo r  approval  by kegional 

A dm in is tra to rs , o r th e ir  designees, o f a lt e ra ti o n s  to  leased premises

over $50,000 . *

Beyond these changes, we have new a lt e ra ti o n s  procedures under active  

co ns ider at ion wnich  w i l l  implement most o f the recommendations conta ined 

in  the  GAO re po rt  e n ti tl e d  "General Servic es A dm in is tr a tion 's  Pract ices  

fo r A lt e ri n g  Leased Bui ld ings  Should be Improved".

Copies o f the documents wnicn es tabl ishe d these checks and balances 

are at tached .
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DATE

REPLY TO 
ATT N OF

SUBJECT

APR | 3 193
Acting Commissioner, PBS - P

(  I UNITED STATES OF AMERICA (

GENERAL SERVICES AD MINIST RAI N l j  I i (< ’ , ** ’Ce -v  ' \

Public Buildings Seri icc \gJ^ J
Washington,  D C  2040 '5 ^7z 7

PBS Contract Clearance Requirements, GSA Order APD 2800.1, Contract 
Clearance

All Regional Administrators, GSA 
All Regional Commissioners, PBS 
All Assistant Commissioners, PBS - PB, PC, 
Acting Assistant Commissioner, PBS - PF

PBS Contract.Clearance Procedures implementing GSA Order APD 2800.1, 
January 30, 1979, are attached. The effective date of PBS implemen­
tation of the enclosure is April 15, 1979.

» The Office of Acquisition Policy (AP) has granted approval to adjust 
the requirement for clearance of 80% of the PBS obligational base 
through FY 1980. The subject order will be appropriately revised by 
the Office of Acquisition Policy for this purpose.

The threshold criteria contained in the attachment to this letter will 
provide for approximately 250 contract actions to be cleared at the 
Central Office level during a fiscal year period. An additional 50 
contract actions will be selected for both pre-award clearance and 
post-award review. These actions will include formally advertised 
procurements and a random selection of contracts under $100,000.
This is in conformance with GSA Order APD 2800.1 and subsequent 
direction from the Office of Acquisition Policy.

For planning purposes, it is expected that ten working days will be 
required for clearance of contracts by the PBS Office of Contracts. 
This will include PBS Assistant General Counsel review and coordina­
tion. An additional five working days will be necessary for those 
contracts requiring final clearance and approval by the Office of 
Acquisition Policy.

The PBS clearance requirements for contract changes and lease altera­
tions exceeding $100,000 replace the review and approval requirements 
contained in (1) the Commissioner's letter of December 20, 1978, 
Subject: Construction Contract Modification Approval, and (2) 
paragraph 3 of the Commissioner's letter of September 8, 1978, 
Subject: Control of Changes and Amendments to Leases. Contract 
changes and lease alterations that do not meet enclosed contract 
clearance requirements will continue to be subject to the provisions 
of the letters until further notice. Actions are currently being

Keep Freedom in Tour Future With U.S. Savings Bonds

57-507 O -  60 -  4



46

2

taken to modify or amend existing policy and directives which have 
been identified as impacting on the clearance procedure. Our objective 
in this regard is to recommend revisions to current delegations of 
authority where appropriate.

Adjustments to the April 15, 1979, implementation date may be 
required by some of your operating activities. In the event this 
should be necessary, requests for extensions, including expected 
start dates, should be directed to the Acting Assistant Commissioner 
for Contracts, telephone 202-566-0615.

Enclosure
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SUBJECT: PBS Contract Clearance Procedures

1. Purpose. This directive implements GSA Order APD 2800.1 dated 
January 30, 1979. These implementing instructions and procedures will 
supplement those portions of the GSA Order pertinent to PBS.

2. General. GSA Order APD 2800.1 sets forth requirements and procedures 
for clearance of contracts by the Assistant Administrator for Acquisition 
Policy and PBS Assistant Commissioner of Contracts prior to award.
For contracts meeting the thresholds identified below, the contracting 
officer will sign, but not date, the contract prior to forwarding to the 
Central Office for contract clearance. Only upon clearance approval at 
the PBS and/or Assistant Administrator level will PBS contracting 
officers then date and publicly release notice of the award and distri­
bute copies of the contracts.

3. Effective date. These implementing procedures become effective 
April 15, 1979.' Contractual actions to be awarded after April 14, 1979, 
which meet the criteria established herein and by GSA Order APD 2800.1, 
are subject to the provisions of this directive.

9 4. Definitions.

a. Contract clearance. Contract clearance is defined as the process 
of pre-award review and approval necessary at specified levels of authority 
to ensure that contractual actions conform with applicable laws, regulations 
established policies and procedures. Contractual actions shall be reviewed 
and approved in accordance with GSA Order APD 2800.1 and this directive.

b. Manual approval. Manual approval is defined as the requirement 
to obtain the signature of the designated clearance official on the face 
of a contractual document prior to execution of a legally binding contract. 
The signature will represent final review, approval, and clearance of a 
contractual action for execution by the contracting officer. Manual 
approval will be required on all contractual actions forwarded to the 
Central Office for clearance.

c. Contractual actions. PBS contractual actions requiring clearance 
are defined in GSA Order APD 2800.1. For PBS purposes, these include the 
following categories restated from the Order, with additional definitions:

(1) Contracts for supplies and non-personal services, including 
but not limited to contracts for construction, alteration and repair, 
leasing, consultant services, A-E services, and building maintenance 
services.
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(2) Modifications which include changes, amendments, options, 
and supplemental agreements to existing contracts.

(3) Letter contracts as defined in the FPR do not require Central 
Office clearance. However, definitive contracts superseding letter con­
tracts will require Central Office clearance. (This does not change 
existing letter contract approvals required in the Interim Manual,
Procurement and Administration of Design and Construction.)

(A) For clearance purposes, the dollar value of a contractual 
action is the sum of the estimated or actual dollar amount of obligations 
and the amount of any option (or, in the case of a lease, the full term
of a lease and all options) included in the action. An estimate will be »
used only where actual dollar, obligations are not available as in the case 
of a requirements contract.

5. Applicability.

a. Categories and dollar thresholds for contract clearance are ®
specified as follows:

(1) Office of Acquisition Policy.'

(a) Actions resulting from invitation for bids, including 
Small Business Restricted Advertising, when award is proposed to a sole 
responsive and responsible bidder and the total dollar value of the 
sole bid items to be awarded exceeds $500,000.

(b) All negotiated actions exceeding $1,000,000.

(2) P3S Central Office.

(a) Leases which have a total value exceeding $1,000,000 
over the terra of the lease plus all options. Leases include new, 
succeeding, superseding, extensions, renewals, and supplemental actions 
to acquire additional space.

(b) Other negotiated contract actions which have a total 
dollar value exceeding $250,000.

(c) Modifications which include changes, amendments, options, 
and supplemental agreements exceeding S100,000 to existing contracts. For - 
leasing, this threshold applies to alterations only.
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(d) Formally advertised contracts will be subject to pre­
award clearance by the PBS Office of Contracts. These contracts will be 
identified for clearance on a highly selective basis prior to issuance of 
the Invitation for Bid.

(3) Regions. All contracts that do not meet clearance threshold 
requirements as noted above shall be processed within the regional offices 
in accordance with existing Delegations of Authority and other current 
regulations, instructions, and procedures.

b. GSA Order APD 2800.1 stipulates that PBS Central Office of Con­
tracts must clear a sampling of those contract awards not within the 
dollar thresholds described above. The Central Office will randomly 
select contracts for clearance within this category. This will include 
both pre-award and post-award contractual actions.

6. New contract clause.

a.  GSA Order APD 2800.1 requires that a new contract clause be 
included in all solicitations expected to require Central Office con­
tract clearance. A modified version of this clause is reproduced below 
incorporating expanded PBS clearance requirements as well as those 
stipulated in the GSA Order. This new clause shall be made a part of 
every Solicitation for Offer (SFO), Request for Proposals (RFP) and 
Invitation for Bids (IFB) requiring Central Office clearance action:

Approval of Contractual Action

This contractual action shall be subject to the 
written approval of either the Assistant 
Administrator for Acquisition Policy, General 
Services Administration, or the PBS Assistant 
Commissioner for Contracts, and shall not be 
binding until so approved.

b. This provision shall be included in negotiated contractual docu­
ments when the solicitation document is not to be made a part of the 
resulting contract or modification, or when the provision has not been 
included in the solicitation.

c. The effect of this clause is to preclude award of a contract should 
there be errors which may require correction, renegotiation or cancella­
tion. GSA Order APD 2800.1 also sets forth the procedures for including
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an approval line on the face of both the contractor's copy and the official 
file copy of a contract. The line will be added by the PBS regional con­
tracting officer.

7. Concurrence of Counsel. Contractual actions to be submitted for 
clearance by the Assistant Administrator for Acquisition Policy or by the 
PBS Assistant Commissioner for Contracts shall have the prior concurrence 
of the Regional Counsel and the appropriate Assistant General Counsel in 
the Central Office. Evidence of such concurrence shall be made a part of 
the supporting contract file. The PBS Contract Clearance Division shall 
be responsible for obtaining the concurrence of the Assistant General 
Counsel.

8. Submission of contract files to PBS Central Office for clearance.

a. The composition of the contract file is prescribed by GSA 
Order APD 2800.1. PBS modifications, where necessary, are included in 
the following restatement of the organization and content of a contract
file submitted for clearance. - *

b. The complete contract file supporting the contractual action shall 
be forwarded together with a duplicate file for retention. The information 
and documents listed below are those which are normally required as 
support for an advertised or negotiated contract. These should be included 
in the contract file in the order indicated, i.e., starting with the lowest 
number. Not all information and documents will be applicable to every 
contractual action. Conversely, other information and documents may be 
applicable to specific contractual actions, and the contracting officer 
should include such items in the contract file in proper sequence in
the contracting cycle. An index of the contents of the file should be 
prepared and placed on the top of the file. In addition, each item 
should be tabbed and, if more than one document is included under a tab, 
they should be filed chronologically with the most recent document first.
The following order of indexing sequence shall be used for all contract 
files to establish an organized and uniform approach to the maintenance 
of contract files:

(1) Requisition or request for contractual action. The basic 
acquisition authority and all changes thereto should be filed under this 
tab. Documentation supporting and authorizing any differences between 
supplies or services called for in the contractual document and the 
acquisition authority must also be filed under this tab.
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(2) Specifications, drawings, or other descriptive material of 
the supplies or services being acquired. If specifications and drawings 
are too voluminous for inclusion in the file, Tab 2 should then include 
a brief description of the supplies or services being acquired and a 
statement identifying the Central Office or regional file containing the 
specifications and drawings.

(3) Acquisition plan. (A planning document that sets forth the 
technical and business aspects of a proposed procurement such as budgeting, 
technical, schedule and cost objectives.)

(A) Determinations and findings. Determinations and findings 
required by Subparts 1-3.2 and 1-3.3 of the FPR shall be included under 

< this tab.

(5) Department of Labor Wage Determination.

(6) Small business and labor surplus area determinations;
_ waiver opening procurement to large and small business (GSA Form 2689).

(7) Source list.

(8) Statement as to synopsis of proposed procurement pursuant 
to FPR 1-1.1003.

(9) Pre-invitation notice.

(10) IFB/RFP/SFO and amendments. *

(11) Abstract of bids/proposals/offers.

(12) Cost or pricing data. Where the requirement for submission 
of cost or pricing data is waived as provided in FPR 1-3.807-3, the 
waiver and documentation supporting the waiver shall be filed under this 
tab.

(13) Audit report. Where the requirement for an audit of a price 
proposal is waived as provided in FPR 1-3.809, the waiver and documentation 
supporting the waiver shall be filed under this tab. Reports of technical 
analysis required in support of audit reports shall be filed under this tab.

(1A) Price or cost analysis report prepared pursuant to FPR 1-3.807-2. 
Supporting technical analyses, other than those supporting an audit report, 
shall be filed under this tab. The profit or fee analyses required by 
FPR 1-3.808 shall be made a part of the price or cost analysis report.



(15) Price negotiation memorandum required by FPR 1-3.811 shall be 
filed under this tab. This memorandum must be written so as to permit 
reconstruction of all of the major considerations of the acquisition.

(16) Certificate of current cost or pricing data (P.L. 87-653) as 
provided in FPR 1-3.807-3 and 4, and 1-16.806.

(17) Pre-award survey. The following supporting documents should 
be forwarded where appropriate:

• GSA Form 894, Financial Responsibility, Inquiry, and Reply
• GSA Form 353, Plan Facility Report
• GSA Form 527, Financial Statement
• Certificate of Competancy (COC)
• Summary of Responsibility Determination Actions
• Board of Award Recommendation

(18) EEO compliance review.

(19) No bid or no proposal correspondence.

(20) Unsuccessful bids or proposals. Unsuccessful bids or proposals 
(responsive, responsible, and considered in the evaluation and award process) 
need not be included in the file if too voluminous, provided that an abstract 
Of bids/proposals is included in the file. However, a copy of each rejected 
bid or each unacceptable proposal (non-responsive, non-responsible, and not 
considered in the evaluation and award process) or offer must be included
in the file under this tab.

(21) Mistakes in bids. All correspondence and determinations 
relating to mistakes in bids disclosed prior to award shall be filed under 
this tab.

(22) Actions taken on late bids or proposals or offers.

(23) Successful bid or proposal or offer and all pertinent corres­
pondence applicable to the contractual action.

(24) Contractual action. The contractor's copy and the copy for 
the official contract file shall be submitted. Where an award is to be 
accomplished by use of the Award portion of the SF 33, or similar forms, 
the contract document shall be included in Tab 23.

(25) Evidence of concurrence for legal sufficiency of the appro­
priate Regional Counsel.



(26) Any PBS required approvals. (In accordance with the Adminis­
trator's letter of January A, 1979, entitled "Redelegation of Autnority," 
requiring specific approvals as well as those approvals and reviews described 
herexn.)

9. Mailing of contract files to Central Office. Contract clearance files 
shall be forwarded directly to the following address:

General Services Administration 
Public Buildings Service
ATTN: Assistant Commissioner of Contracts (PP)

Contract Clearance Division
Washington, DC 20405
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DATE. MAR 8 ,979

UNITED STATES OF AMERICA 

GENERAL SERVICES AD MINIST RA TIO N
W a s h in g t o n , d .c . 20405

a t t n  o f : A dm in is tr a to r -  A ^ -2 - :

s u b j e c t  Revised Sp ec ial  Procedures fo r  A lt e ra ti o n s  in  Leased Bui ld in gs 

A ll  Reg iona l A dm in is tr a to rs , GSA - A

Because o f the la rg e backlog o f a lt e ra ti o n s  req uests  in  yo ur  re sp ec tiv e 
re g io ns, the po licy  and procedure  fo r  secu rin g such work in  leased space 
as ou tl in ed  in  the memoranda o f mine and the  Commiss ioner, PBS, o f 
June 29, 1978, and GSA Order ADM 2800.14 dated August 22 , 1978, are 
hereby re vise d.

I .  OPERATING POLICY

I t  is  the  po licy  o f GSA th a t leased space meet the minimum needs o f 
age ncies and, to  minim ize  the li k e lih o o d  o f co s tl y  Government l i a b i l i t i e s  
and in e f fi c ie n c ie s , th a t any necessa ry a lt e ra ti o n s  be co nt ra cted  fo r  by 
negotia tions w ith  th e le ssor e it h e r as pa rt  o f the lea se  award when the 
a lt e ra ti o n s  are fo r  i n i t i a l  occupancy o r as a lea se  amendment when the y 
are  re qu ire d to  accommodate changes in  minimum agency needs du rin g the  
lease ter m.

Exceptions to  th is  p o licy  are requ ire d to  be made in  cases where , a ft e r  
nego tia tions, a le ssor f a i ls  to  submit  a rea son able o ff e r  to  accomp lish 
the wo rk,  e it h e r as to  p ri ce  or  any oth er fa c to r . In  such cas es, the  
a lt e ra ti o n s  w i l l  be co nt ra cted  as in  Government-owned b u ild in gs .
Gen er ally , o ff e rs  no t in  excess o f 10 pe rcen t o f an independent co st  
est im at e,  now re qu ire d fo r  a ll  a lt e ra ti o n s  in  excess o f $500, are 
regarded as rea sona ble .

I I .  PROCEDURE

To the ex te nt which the Leasin g Handbook, PBS P 1600.1,  Cha pter 8,  
e n ti tl e d  "A lt e ra ti o n s , Improvements, and Rep airs ",  is  unchanged by 
th is  new op erat ing p o li c y , i t  is  to  be fo llo w ed. The on ly  Cen tra l 
O ff ic e  revie w or  ad vic e o f lease a lt e ra ti o n s  which co nt inue s in  e ff e c t 
is  th a t re qu ire d by the Commissioner , PBS' memoranda o f September 8,  1978,  
and Feb ruary S’, 1979. Fu rthe r,  the  find in gs and de te rm inat ions  which serve 
as the  ba sis fo r  negotia tions o f o r ig in a l leases al so  serve  now to  ju s t i f y  
negotia tions fo r  Tease a lt e ra ti o n s , and the Regional A dm in is tr a to r' s  
approval o f th is  means o f con tract in g is  no long er  re qu ired.

Jay Solomon 
A dm in is tr at or

cc : A ll  Reg iona l Commissioners, PBS -  P

Keep Freedom in Your Future With U.S. Savings Bonds
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Services Public

Administration Buildings Service Washington, DC 20405

Da,e FEB  5 1979
^ p|y'°Commissioner, PBS - P Attn of ’

o „ Sole Source A lte ra tio ns  Contracts  Negotiated  with  LessorsSubject

To A ll  Regional Ad minist ra tors , GSA

The polic y and procedures fo r ob tainin g space a lte ra tions in  leased 
space were ou tline d by memorandum of th is  o ff ic e  dated June 29,  1978.

r  By memorandum of September 8, 1978, your auth ori ty  to  co nt ract  fo r
such a ltera tions requ ires my p ri o r approval when the cos t is  grea te r 
than $50,000 and neg otia ted  on a sole source basis with  less ors.  In 
additi on,  any change to  any sole source a ltera tions co nt ract  w ith  
a lessor  which singly  or  cumu lat ive ly prov ides fo r an increase in

m  pr ice of  two percent of  the o rig in a l cont ract  amount and at  le ast
$10,000 also req uires  my p ri o r approva l.

To ass is t in  expedit ing  these approval requests i t  is  requested th at 
you r memorandums conform to the format and content shown on the 
attachment to  th is  memorandum. In additi on, copies  of  the fo llo w in g 
documents and/or other suppor ting  data as appropriate  sh al l be forwarded 
as enclosures.

1. Agency request
2. RWA or  statement on funding
3. Find ings  and Determination
4. C e rt if ic a te  o f Determination
5. Lessor's proposal
6. Award of  nego tia tions
7. Proposed co nt ract  or  acceptance le tt e r
8. Breakdown of work by category and estimated cos t

Upon re ce ip t,  the data shal l be reviewed by the Leasing D iv is io n, O ffi ce  
o f Space Management, necessary concurrences obta ined  and a recommendation 
forwarded to  me through the As sis tant  Commissioner fo r  Space Management.

Your ass istance  in  pro vid ing  a complete submission w il l assure prompt 
dispo si tio n o f the case.

DENNIS J. KEILMAN 
Acting Commissioner

Attachment

cc: Regional Commissioners, PBS
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t Form at Lea se Space A lt er a ti on  Tra ns m itt al  tecora rdum.

From: Re gio na l Adm in is tra to r, GSA

su il d in g  Name and  Addre ss:
Lease  Kb:

To; Commissioner , PBS
A tt en ti on: A ssi st an t Conrnissioner fo r Space  Eanaganent -  PR

D es cr ip tion  o f  Propose d A lt er a tions:

■»

Government Co st Es tim ate:

$__________ ’ ________  Date:________ _______ __

L es so r’s  Pr op os al :

$________________ _____  Date:___________________

Propos ed Award A rran t:

GSA Kurds

$ ____________  $ ________

P ro je c t to  Da te:  -

(Complete on ly  i f  ap prov al  i s  re qu es te d fo r  a change)

f

Agency Funds

$ ______

O ri g in al  A lt e ra ti o n  Award $
Amount o f 1 s t chan ge 
Amount o f ' chan ge 
Amount o f  t h i s  change  

T ota l P ro je c t Co st to  Da te ’

Pe rc en t o f  Tot al

_____ .______ _ ____ %

%
______ _ %

100%
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Other Alte ra tio n V'ork in  Progress a t th is  loca tio n

Cost. $_______________
Award d a t e ______________
Shor t Descr ipt ion  _ ____ __________________________________________________

Lease Data

Area. Le ased__________ _______________ ooeupiable square fe e t

Agency__________________ A re a_______________ occupiab le square fe et

Lease Expir ation  D ate _________________ Annual Ren tal $_________________
Renewable u n ti l ________________

Ration ale fo r Rec cnre rling Approval: (Why ar e the se al te ra tions necessary? 
I f  leas e ex pires in  near fu tu re , without renewals , why ru s t work be  done 
now? VZnat al te rn at iv es  wore considered in  li eu  of a one time payment?
Khat space  al te rn at iv es  were considered?) e tc . . .

Your approval of t i l s  leas e a lt er at io n  pr oj ec t is  reccrmemed.

Regional Ccrmissioner Date

Approved’____________________ ____________________
- Regional  Administra tor Date

1 concur wi th the  above reccmrendatiens:

A ss is ta nt  Ccsrmissioner fo r Date
Space tenagewent

To: Regional Admin istrator
Ci ty , St at e

Ercra: Commissioner, PBS

I  approve the above recom trerda tions.

Cdtmission er, PBS Date

4
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'General
Services Public
Administration Buildings Service Washington, DC 20405

D-  SEP 8 1S78
Reply to _
Attn of Commiss ioner, PBS

Subject Con tro l o f Changes and Amendments to  Leases

To A ll  Regional A dm in is tr a to rs , GSA

As you know, the changes made to  co ntrac ts  can sometimes change the 
com plex ion o f the e n ti re  ac tio n . In  th is  rega rd , we are  concerned about  
lea ses and the more common changes which  those co ntrac ts  in vo lv e : 
s p e c if ic a ll y , add it io na l space, add it io na l se rv ices  and a lt e ra ti o n s .

Ther efo re , e ff e c ti v e  im med iate ly, the  fo llow in g  ac tio ns  w i l l  re qu ir e  ny 
ap pro va l:

w

1. Lease amendments which s in g ly  o r cum ula tiv el y w i l l  cause the 
amount o f space i n i t i a l l y  leased  to  be exceeded by 25 pe rcen t 
(and by 25 pe rcen t increments th e re a ft e r) , prov ide d the aggregate 
space under lea se w i l l  exceed 10,000 square fe e t.

For  example, in  the  case o f a 10,000 square fo o t leas e, a 
proposed sup plementa l agreement fo r  3,000 square fe e t o f 
ad d it io na l space w i l l  re quire ap prov al . Fu rt he r,  again  
assuming a 10,000 square fo o t leas e,  i f  you are proposing  
to  ac qu ire  an ad d it io na l 1,000 square fe e t,  th a t ac tion  
need no t be approved, nor would a second 1,000 square fo o t 
supplement re qu ire  ap prov al . But , a th ir d  such 1,000 
squa re fo o t ac tion  would have to  be subm itte d to  th is  o ff ic e . 
A ft e r hav ing leased  the add it io na l 3,000 square fe e t s in g ly  
o r cum ulat ivel y the new th re sh old  fo r  approval o f ad d it io na l 
space would be 25 pe rce nt o f the  13,000 square fe e t und er 
con trac t.

2. Lease amendments fo r  inc reased se rv ices or u t i l i t i e s  or  
maintenance which s in g ly  or  cum ula tiv el y w i l l  inc reas e the  
annual re n t by more than $50,000 (and by $50 ,000 inc rem ents 
th e re a ft e r) .

The ex plan at ions  o f cumula tive e ff e c t and inc reme ntal 
th re sh olds  o ffe re d  above also  perta in  to  act io ns fo r  
ad d it io na l serv ic es, u t i l i t i e s  or main tenance.

3. A lt e ra ti o n s  contract s gr eate r than $50,000 and ne go tia te d 
on a so le  sou rce  ba sis w ith  less or s.  In  a d d it io n , any 
change to  any so le  source a lte ra ti o n s  con trac t w ith  a 
le ssor which s in g ly  or cu m ulat ivel y pr ov ides  fo r  an 
increa se  in  p ri ce  o f two pe rcen t o f the  o r ig in a l con tr ac t 
amount and a t le a s t $10 ,000. The gra nting o f an approva l 
w i l l  es ta b lish  a new two pe rce nt amount.

♦

*
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The information submitted in support of lease contract changes should 
address need, the reasons for exclusion from the original contract, the 
proposed price in relation to the initial contract price, and anything 
else which will enable us to make a judgment.

We will make every effort to process these approvals within a week of 
their receipt.

Your cooperation is appreciated.

Please promptly acknowledge receipt of this memo by signing, dating, and 
returning a copy to sender.

*
y  —-

JAMES B. SHEA, JR.
Commissioner

cc: All Regional Commissioners, PBS

Received: Date____________________Name_______________________________

4
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General
Services Public
Administration Building- Service Washington. DC 20405

Reoiv  Io 
Attn of

JlIN 2 9 197B

Commissioner, PBS (P)

Suhieoi Revised Snecial  Procedures  fo r A lter at io ns  in  Leased Bui ldings

To All  Regional Commissioners, PBS

The a l l  reg ion s memorandum dated June 14, 1978, su bj ec t "S pecia l Proc edures 
fo r A lter at io ns  in  Leased Bu ild ings ,"  i s  res cin de d.  This memorandum se ts  
fo rt h  the re vi se d proced ures in  accordance wi th Adminis tra tor  Solomon’s 
memorandum on procurement po lic y da ted  June  29. 1978 (copy at ta ch ed ).

The re ce nt  nationw ide rev iew  of  cert a in  PBS procurement fu nc tio ns , and 
re la te d  in ves tigat io ns,  re ve al s a need to  str en gthe n our pro ced ure s fo r 
accom plishing  a lt e ra ti o n  pro je ct s in  lea sed bu ild in gs . Accord ingly, 
formalize d re vi sion s w il l be incorporate d in to  the ap prop ria te  handbooks 
in  th e usua l manner; however, the  urgency of  th is  si tu at io n  re qu ires  
th at  the in st ru ct io ns se t fo rt h  he re in  be immediately  implemented. As 
dis cu sse d below,  region al  comments and suggest ion s w il l be sought  and 
considered pri o r to  th e in it ia ti o n  of  handbook r evis io ns.

I . OPERATING POLICY

I t  is  the po lic y of  GSA th at a l l  a lt e ra ti o n s performed in  leased  bu ild ings  
be accomplished in  accordance wi th the procurement procedures which gen­
e ra ll y  app ly to  a lt e ra ti o n s performed in  Government-owned bu ild in gs . 
A lter at io ns  in  lea sed bu ild in gs , un less  performed by fo rce accoun t, w il l 
be pro cured  on a com petitive  basi s,  e it h e r by formal ad ve rt is in g or  by 
comp eti tiv e neg ot ia tion , as ap pr op ria te , in  accordance  wi th Federal  Pro ­
curement Re gu lat ion s.

In  ex tra ordina ry  circ umstance s where non comp eti tive, so le -so urce  co nt ra ct s 
wi th le ss ors  ar e re qu ired , they ar e to  be approved in  wri tin g by the Regional  
Ad mini str ato r.

Infor ma tion, such as a copy of  the Findings and Det erm ina tion , concerning 
each so le -sou rce procurement approved is  to  be forwarded to  the Adminis tra­
to r thro ugh  the D irec to r,  Of fic e of  Planning,  Po licy and Ev alu ati on . In 
ad di tion , the same inf orm ation  is  to  be forwarded to  me through the Ass is ta nt  
Commissioner fo r Space Management.

I I .  AUTHORITIES AND RESPONSIBILITIES

A. Regional Commissioner

The Regional Commissioner has  th e prim ary au th ori ty  and re sp onsi b il it y  fo r 
a lt e ra ti o n  work performed in  lea sed bu ild in gs . Such au th or ity and re sp onsi ­
b i l i ty  sh a ll  be exercis ed  in  conformance wi th the fol low ing  pro cedures . I t



is  expec ted , however, th at th e Regional Commissioner w il l supplement (hu t 
no t modify) these procedures to  assu re  th a t th is  p a rt  of  the a lt e ra ti o n s 
program is  conducted in  a manner which i s  e ffi c ie n t,  economical  and co ns is ­
te n t with  sound procurement p ri ncip le s.

The Regional Commissioner may de leg ate  co nt ra ct in g and op er at io na l au th o ri ti es 
as de sc rib ed  below.

B. Space Management Divis ion  (SID)

(1) Contract ing  Au tho rity - The D irec to r,  Space Management 
Div is ion,  and the Chief .A cq uis it io n  Branch , may be  de leg ate d un lim ite d 
co nt ra ct in g au th ori ty . The au th or ity rede lega ted to  re a lt y  o ff ic e rs  sh a ll  
be lim ited  to  the do ll ar le vel  de leg ate d fo r the exe cut ion  of  le as e con­
tr a c ts ; pro vid ed , however, th a t any a lt e ra ti o n  pro je ct  in  exces s of $10,000 
execute d by re a lt y  o ff ic ers  w il l be su bj ec t to  the pri or review of  th e Ch ief , 
Ac qu isi tio n Branch,  and those over $50,000 by the Direc to r, Space Manage­
ment Di visio n.

(2) Receipt and Review of  A lter at io n Reques ts - Al l re ques ts  fo r 
a lt e ra ti o n s , rega rd less  of  cost , w il l be forwarded to  the D irec to r,  Space 
Management D iv isi on , and pro cesse d as fo llo ws :

Assignment and U ti li zat io n  Branch

(a) Each requ es t rece ived  i s  to  be re fe rr ed  to  th e Assign­
ment and U ti li zat io n  Branch fo r review to  determine th at  the work req ueste d 
is :

o Fu lly  ju s ti f ie d  in  terms of  the requ es tin g agency ’s 
mis sion and programs , and

o Co nsist en t wi th GSA poli ci es  and gu id el in es  governing 
the ch ar ac te r of  a lt e ra ti o n  work which w il l be 
au tho riz ed  and space u ti li z a ti o n  ob je ct iv es .

(b) Any requ es t which f a i l s  to  meet the se  req uirem ents w il l 
e it h e r be re c ti f ie d  thro ugh  co ns ul ta tio n wi th th e requ es tin g agency , or 
re tu rn ed  wi tho ut ac tion  i f  mutual  agreement cannot  be reached.

(c) The Ch ief , Assignment and U ti li zat io n  Branch w il l 
forw ard each  approved re qu es t to  the Ch ief, Ac qu isi tio n Branch.

Ac qu isi tio n Branch

Each a lt e ra ti o n  requ es t forwarded by th e Assignment and U ti li za ti on  Branch w il l be handled  as  fol low s:



(a ) Co ntr act ual  Ob lig ati on s of  Lesso r - The le as e co nt ra ct  
w il l be examined by  th e leas e co nt ra ct in g off ic er to  dete rmin e (i n  co nsul­
ta ti o n  wi th Regional Coun sel, as  ap pr op ria te ) i f  th e work r eq ueste d is  the  
re sp o n si b il it y  of  the  le ss or  under  the terms and co nd ition s of  th e le as e.
I f  determin ed to  be th e le sso r' s re sp o n si b il it y , th e cas e w il l be handled 
under re gu la r le as e ad m in is tra tio n procedu res . Oth erw ise, the  re qu es t must 
be endorsed by th e le as e co nt ra ct in g o ff ic e r,  sig ne d, da ted,  and read ied  
fo r co nt ra ct in g,  as de scrib ed  below.

(b ) Au thoriza tio n by Les sors  - The le ss or w il l be req ues ted  
to  pro vid e GSA wi th a w ri tten  au th or iz at io n to  perf orm , or co nt ra ct  fo r,  
any work which exte nds beyond the premise s de scrib ed  in  the  Government's 
le as e co nt ra ct . This au th or iz at io n would be req ue ste d wit h the und ers tan d­
ing  th at the le ss or w il l have th e op po rtu nit y to  compete fo r th e co nt ra ct  
under which the fu ll  scope  of  the a lt e ra ti o n  p ro je ct  w il l be perform ed un les s 
hand led under exis ti ng term co nt ra ct s.

(c ) Waiver of  Re sto ra tio n Rig hts  by Less or - The le ss or  
w il l be req ue ste d to  waive, in  w ri ting, th e ri g h t to  re qu ire  th e Government 
to  re st ore  the af fe ct ed  prem ises to  the  co nd iti on  which ex is te d p ri o r to  
a lt e ra ti o n s .

(d ) D is tr ib ut io n of  Pr oj ec ts  - The Ch ief , Ac qu isi tio n 
Branch, w il l review th e da ta  and circ umstance s as so ci at ed  wi th each pro je ct  
in  orde r to  recommend a course of  ac tio n to  th e D irec to r, Space Management 
Di vis ion . Other than tho se  ex tra or dina ry  circum stan ces mentioned above, 
a l l  pro je ct s hand led under com pet itiv e pro ced ure s w il l be re fe rr ed  to  the 
Buildings  Management Divis ion  fo r ap pr op ria te  ac ti on.

C. Buildi ngs  Management Divis ion  (BMP)

(1 ) Co ntr act ing  Au tho rity - Co ntr act ing  au th ori ty  no t in  exce ss of  
$10 ,00 0 may be de leg ated  to  Bui ldin gs Managers. The le ve l of  au th ori ty  to 
be de leg ate d up to  the $10 ,00 0 li m it a ti o n  is  to  be co ns is te nt  wi th  workload 
demands with in  th e reg ion  and the demonst rated  a b il it ie s  of  in divi du al  
employees. When term co nt ra ct s ar e us ed , the  Bu ildi ngs  Managers may be 
de leg ate d the au th ori ty  to  ord er ag ai ns t a term co nt ra ct  up to  $50 ,00 0 
wi tho ut p ri o r rev iew . Above $50 ,00 0 th e ord er must be review ed by the  
D irec to r, Bu ildi ngs  Management Di vi sio n,  and above $75,0 00  the  or de r must 

be review ed by th e Regional Conmissioner.

(2 ) Pla nnin g and Con trol  of  Funding - IMD w il l assu re  th at fundin g 
is  pro vid ed fo r th e p ro je c t,  e it h er thro ugh  a Reimbursable Work A ut ho riz at io n,  
Budget A ct iv it y 54 fund s, or  a combination of  th e two, as ap pl ic ab le .

(3 ) Sched uling and Assignment of  ’.‘fork - EMD w il l be re sp on sibl e
fo r th e work, tim e, co st , and ot he r fa ct ors  conside red . An indep ende nt Govern 
ment es tim ate sh a ll  be made and use d to  compare ag ai ns t co nt ra ct  prop os als.
The methods by which a lt e ra ti o n s may be ef fe ct ed  includ e:



(a) By fo rce account.

(b) By co nt ra ct  in  accordance  wi th the Fed eral  ProcurementRe gu lat ion s.

(c) By work ord er under ex is ting  term co ntrac ts . These must be u ti li z e d  and adm iniste red  in  accordance with the in terim  gu id el in es  publishe d as an attachm ent to the  a l l  re gion s' memorandum o f December 16, 1977, su bj ec t: PBS Procurement Pr ac tic es .

(4) Iss uin g Pr oj ec t Au tho rizations - EMD w il l be re sp on sibl e fo r issu in g a Pr oj ec t Au tho riz ati on  when i t  is  dete rmin ed th a t the work w il l be accomplished through the  Co nst ruc tion Management D ivision  under formal ad­
vert is in g  procedures or  co mp eti tiv ely  ne go tia ted pro cedures .

(5) Economy Act Limi tat ion  - EMD w il l be re sp on sible fo r implement­ing the requiremen ts of  Chapter 18 .3a of the  HB, Opera tions and Maintenance of  Real Prop er ty , PBS P 5800.18A, which ou tli ne s the re sp o n si b il it ie s fo r complying wi th th e Economy Act in  leased  space.

D. Const ruc tion Management Divis ion

(1) Pro je ct  Scope and Schedu le - CMD w il l review p ro je c t auth ori ­za tio ns  rece ived  from 'EM) and group work items  in to  lo gic al  p ro je c ts . On­s i te  inspec tio ns  w il l be made, as necessary,  and a de fi n it iv e  scope of  work developed  fo r each pro je ct.  Lessor- imposed const ra in ts , i f  any , w il l be id en ti fi ed . CMD w il l develop a proposed  schedule based on pro je c t p ri o ri ty  and pr oj ec ted div is io n workload. Agreement on schedu le w il l be reach ed by the Agenda S ta ff .

(2) Pr oj ec t Design - CMD sh all  determine  whe ther  the p ro je ct w il l be desig ned:

(a) "In -ho use " by CMD perso nnel;

(b) By a term A/E already under co nt ra ct  (maximum fee of
$25 ,000); or

(c) By an A/E se lect ed  in . acco rdance wi th procedu res  con tain edin  FPR 1-4 .10 .

On-board reviews w il l be made during desig n to  as su re  compliance wi th PBS 
c r it e r ia , te na nt  needs , and le ss or  const ra in ts . SMD and HMD re pr es en ta tive s w il l be in vi te d to  part ic ip a te  in  a l l  des ign  rev iew s.

(3) Methods of  Contract ing  - Af ter conside rin g the natu re , com plexity , p r io r it y , and si ze  of  the  p ro je c t,  CMD w il l se le c t the method by which the  procurement w il l be made; th a t i s ,  e it her by:



(a ) A work ord er ag ains t a cu rren t term co ns truc tio n con­
tr ac t;  or

(b ) Co ntr act  in  accordanc e wit h the Fed eral  Procurement
Re gu lat ion s.

I f  a lt e ra ti o n s ar e to  be ef fe ct ed  by a new c ontr ac t,  the  le ss or may be in vi te d 
to  p art ic ip a te  in  the  bidding . CMD sh a ll  al so  in su re  th at  p re -i n v it a ti o n  
no tic es  ar e se nt  to  a re pr es en ta ti ve  number of  mino rit y fir ms.

(4 ) Co ntr act  Ad mi nis tra tion - The co nt ra ct  w il l be adm inistered  
in  accor dance  wi th ap pl ic ab le  se ct io ns  of  GSPR 5B and the  Interim  Manual, 
Procurement  and Ad mi nis tra tion of  Design and Co nst ruc tio n. Only mandatory 
changes w il l be iss ue d to  form ally  ad ve rti se d or  8 fa)  co nt ra ct s.  Pa yr ol ls 
sh a ll  be review ed fo r each trad e on the  pr oj ec t p ri or to  app rov al of  in i t ia l  
and fi n a l payments. On -si te interv iew s sh a ll  be made in  accordanc e wi th 
th e Commissioner's le tt e r  of  December 27 , 1977. In spectio ns  sh a ll  be per ­
formed as se t fo rt h  in  se ct io n IV, below.

I I I . INSPECTIONS

Payment w il l no t be au thorize d fo r any jo b , re ga rd le ss  of  co st , u n ti l the  
work has been ph ys ic al ly  ins pecte d to  as su re  th at a l l  co nt ra ct ua l ob lig a­
tion s have been f u lf il le d . This pro cedure  al so  ap pl ie s to  in di vi du al  purchase 
or de rs iss ue d under term co nt ra ct s.

The GSA co nt ra ct in g o ff ic er must have in  hi s po ssessio n a w ri tt en  and signed  
insp ec tio n re port  be for e au thor iz in g payment. The ex tent  and type of  inspec ­
tion s sh all  be as follo ws:

(1 ) Under $2 ,00 0 - A fi n al insp ec tio n can be performed  by GSA fi e ld  
perso nne l and/or a de sig nat ed o ff ic ia l of  the  occupying agency . The ins pe c­
ti on  re port  s h a ll , as  a minimum, co ntain the  follo wing:

(a ) Name and add ress  of  build ing ;

(b ) Lease number;

(c ) Co ntract  id en ti fi cat io n  number;

(d ) De scrip tio n and lo ca tio n of  work in  th e build ing ;

(e ) Co ntr act  amount;

(f ) C ert if ic a ti o n  th at  a l l  work re qu ire d by the co nt ra ct  has 
been perform ed in  a sa ti sf ac to ry  manner and th at quan ti ti es  have been 
ve ri fi ed ;

(g ) Date of  ins pecti on; and

(h ) Signatu re and t i t l e  of  th e in sp ec to r.
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(2) $2,000 to $10,000 - The procedures in (1), above, apply except the 
inspection must be conducted jointly by a G SA field office employee and an 
agency representative; and copies of all Davis-Bacon interview reports shall 
accompany the inspection report and all required payrolls shall have been 
received before payment is authorized.

(3) $10,000 to $50,000 - The procedures in (2), above, apply except 
the inspection will be conducted jointly by a professionally qualified 
representative of the Construction Management Division and an agency 
representative.

(4) Over $50,000 - The procedures in (3), above, apply except the 
Construction Management Division inspector must conduct at least one un-

* announced progress inspection in addition to the final inspection.

SPECIAL NOTE: Inspection forms presently available may be used; however, 
they must be augmented to the extent that they fail to meet the requirements 
of (1) through (4), above.

fc IV. LOCAL CODES AND ORDINANCES

All GSA contracting officers and inspectors are reminded that every con ­
tractor and subcontractor performing work for the Government in leased 
buildings is subject to all pertinent codes, ordinances, and regulations 
promulgated by the local governments.

V. COORDINATION

The dispersal of functions necessary to implement these procedures requires 
a high degree of coordination among the various PBS components, particularly 
with regard to the contacts with lessors. It is expected that every PBS 
component will deal directly with lessors on routine matters; however, any 
such contact which might affect the contractual relationship between the 
lessor and the Government with regard to the lease contract must be  coordi­
nated in advance with the lease contracting officer.

* * * * *

As stated above, the foregoing procedures are to be implemented immediately 
and without deviation. Each Regional Commissioner is expected to assure 
strict compliance and submit a written report to me within 30 days from the 
date of this memorandum setting forth an y observations, comnents or sugges­
tions considered appropriate. These reports will be considered prior to 
revising the affected handbook(s).
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Your pe rso nal and continuing  involvement in  th is , and a l l  othe r PBS procure ­
ment fu nc tion s,  is  ab so lu te ly  necessa ry to  be cer ta in  th at our funds ar e 
adm iniste red  in  a pr of es sion al  and f is c a ll y  pru dent manner. I ap prec ia te  
your  co op erati on , and pl ease  do no t h esi ta te  to  c a ll  me, B il l Campbell,
Loy Shipp, or Dave Dibner i f  the need a ri ses .

JAMES B. SHEA, JR.
Comnissioner

Attachment

cc : A ll Regional  Ad minist ra tors,  GSA 
All Regional  D irec to rs , SMD

<!

*
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MEMORANDUM FO R: H ea d s o f  S e r v i c e s  
H e a d s  o f  S t a f f  O f f i c e s  
R e g i o n a l  A d m i n i s t r a t o r s

♦ FROM : J a y  S o lo m o n

SU B JE CT: P r o c u r e m e n t  E w l i c y

* I  w a n t  t o  c a l l  t o  y o u r  a t t e n t i o n  t h a t  i t  i s  t h e  p o l i c y  o f  
t h i s  a g e n c y  t o  a w a r d  c o n t r a c t s  o r  t o  m ak e s a l e s  o n l y  a s  
t h e  r e s u l t  o f  f o r m a l  a d v e r t i s i n g  o r  c o m p e t i t i v e  n e g o t i a t i o n .  
S o l e  s o u r c e  p r o c u r e m e n t s  o r  s a l e s  a r e  t o  b e  a v o i d e d  e x c e p t  
u n d e r  t h e  m o s t  e x t r a o r d i n a r y  c i r c u m s t a n c e s .  T h e  o n l y  
e x c e p t i o n  t o  t h i s  p o l i c y  w i l l  b e  t h e  t a r i f f e d  o f f e r i n g s  o f  
p u b l i c  u t i l i t y  c o m p a n ie s .

E f f e c t i v e l y  i m m e d i a t e l y  a n y  s o l e  s o u r c e  p r o c u r e m e n t s  o r  
s a l e s  a r e  t o  b e  a p p r o v e d  i n  w r i t i n g  b y  t h e  H ea d o f  S e r v i c e ,  
H ead  o f  S t a f f  O f f i c e  o r  R e g i o n a l  A d m i n i s t r a t o r .  T h i s  
a p p r o v a l  s h o u l d  i d e n t i f y  t h e  r e a s o n s  f o r  t h e  m e th o d  o f  
p r o c u r e m e n t .  Y o u  a r e  n o t  t o  d e l e g a t e  t h i s  a u t h o r i t y  t o  a n y  
s u b o r d i n a t e .

I n  a d d i t i o n ,  
p r o c u r e m e n t ,  
t h e  D i r e c t o r

I  w a n t  t o  b e  a d v i s e d  o f  e a c h  s o l e  s o u r c e  
P l e a s e  f o r w a r d  t h i s  i n f o r m a t i o n  t o  me t h r o u g h  
O f f i c e  o f  P l a n n i n g ,  P o l i c y  a n d  E v a l u a t i o n  ( A Z ) .

♦
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General
( o k ,  ) k \  Services 
vJLx  L A ^ y l \ _ \  Administration

Public
Buildings Service Washington,  DC 20405

Date

Reply to 
Attn of

JUL 6 1976
Commissioner, PBS (P)

Subject Typographical error corrections 
To All Regional Commissioners, PBS

This refers to my memorandum dated June 29, 1978,
Subject: Revised Special Procedures for Alterations in
Leased Buildings.
The following changes should be made in section titles:
Page 5 - Section IV. INSPECTIONS should be changed t° 

III. INSPECTIONS
Page 6 - Section V. LOCAL CODES AND ORDINANCES should be 

changed to IV. LOCAL CODES AND ORDINANCES
- Section VI. COORDINATION should be changed to 

V. COORDINATION.
Please correct copies of the memorandum accordingly.

♦

*

JAMES B. SHEA, JR.
Commissioner

cc : All Regional Administrators,
All Regional Directors, SMD

Mr. Burton. Do you recommend repeal of the $25,000 limitation 
required by the Economy Act on leasing of space?

Mr. Freeman. I will have to look a t that.
[Additional m ateri al follows:]

4

»
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Repeal of  Econoniy Act Lim ita tio n 

on Leasing of Space

Our le g is la ti ve  program fo r th is  year inc ludes a proposal to amend the exi st in g lim it a ti o n  on annual rental  imposed by the Economy Act (15% of the value o f the leased premises) in  fav or  o f a lim it a ti o n  based upon|O 5 ^ 0of Appraised Fa ir Annual Ren tal.

Lim iting  rent  according to a percentage o f value in  ce rtain instances severe ly hampers the leasing of space in  olde r bu ild ings  and can lead to the payment o f even higher rates in  new build in gs.  I t  is  esse ntia lly  fo r th is  reason th at the le g is la tion  is  proposed, although there w il l♦ also  be a savings in  ad min istra tiv e expense.

The reference to a $25,000 lim it a ti o n  in  Mr. Burton's  question  is  in err or.  There is  no such lim it a ti o n ; however, the Economy Act does place a ce ili ng  on expenditu res fo r lease a ltera tions at  25 percent of the* rent  paid dur ing the f i r s t  year of the lease.  We would not favor 
el im inat ing th is  lim ita tio n  as the exis ting st atu to ry  auth ori ty  of the Ad minist ra tor o f GSA to waive i t ,  upon an appro priate  showing o f the fa c ts , is  s u ff ic ie n t to  permit sound business judgments in a ll  cases.
Mr. Burton. If requirements were made to apply for a higher thresho ld than $25,000, have you given any considerat ion to what figure might be advisable?
Mr. Freeman. I have not come to a specific figure. I have asked my people to strat ify so I can get a bett er handle  on what  we a re doing.
Mr. Burton. GAO issued a report entitl ed “GSA Has Been Lax in Managing the Columbia Building Lease,” dated April 17 of this year. It was directed to Paul Goulding when he was the Acting Administrator .
They made several recommendations that required  a report back to the committees by the agencies within  60 days upon receipt of that . Do you have a copy of this report, by the  way?
Mr. Freeman. I am aware of it; yes, sir.
Mr. Burton. On the cover page, in the lett er to Mr. Goulding, they were requesting a writ ten stateme nt on actions taken on the recommendations to be made to the Senate  Committee on Govern­menta l Affairs and our House committee  no late r than 60 days after  the date of th e report. To our knowledge, ther e has been no• response as yet.
Mr. Freeman. If you have not received a reply, I apologize for it, and I can assure  you you will before the end of the week.Mr. Burton. Provide the report, because I know you have an-• other  meeting, and we called Congressman Pryer and told him you would be delayed.
[The informat ion follows:]
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GAO Repor t E n ti tl e d  "GSA Has Been Lax 
in  Managing the  Columbia Plaza Lease"

On October 31,  1979 we concluded a ne go tia ted agreement w ith the  

Columbia Plaza  bu ild in g  owners which addressed two o f the  fo ur GAO 

recommendations. F ir s t ,  by the terms o f the  agreement, the  owner has 

assumed re s p o n s ib il it y  fo r  maint ai ning  the  s tr uc tu re  o f the  b u ild in g . 

Second, the owner has agreed to  pay $400,000 to  the  Government in  

co ns ider at ion fo r  the  la nd lo rd  ob liga tions  we had undertaken e a r li e r .

Regarding the  ot her two recommendations, we exDect to  ,ha''e the  garage

u t i l i t i e s  se pa ra te ly  metered in  °  However, we have not
A

sought (as GAO recommended) a re nta l ad jus tment based upon the  ac tual 

square footage in  the b u ild in g , because at  the  tim e the  lease was 

ne go tia ted the pa rt ie s  invo lved  inte nded occupancy o f the  e n ti re  space 

rega rd les s o f i t s  are a.

*
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Mr. Burton. Would you comment on the  GAO report on the 
multiple award schedule program concerning the agency is being 
indirectly hampered by its service-oriented philosophy?

Mr. Freeman. I agree with the  GAO.
Mr. Burton. You feel you have auth ority to take  a stronger role 

so tha t service need not be subordinated to other functions vested 
in the Administrator?

Mr. Freeman. I believe we can question those, but  we have a 
responsibility to look behind the basic requisition to make sure 
that is needed. I have done that.

Mr. Burton. What kind of grumbles are you getting?
Mr. Freeman. None so far.
Mr. Burton. What steps is GSA now taking, possibly in conjunc­

tion with the Office of Federa l Procurement Policy, which would 
allow you to accumulate more procurement data  to assist you in 
your contract and guidance functions?

Mr. Freeman. I am tryin g to put together a data  system, which 
we lack now. I unde rstand there is a  proposal to tran sfer the  data  
system to the GSA, in which case I will be able to do the  oversight 
work I am supposed to be doing.

Mr. Burton. The legislation treats  the multip le award  schedule 
program and the need for regulatory action within a specific time 
period. Have you come back w ith your reforms and changes within 
a tim e certain?

Mr. Freeman. I would be in a much bet ter  position to tell you 
how we are  progressing in about 6 months.

Mr. Burton. Can you tell us how many contracts there are over 
$100,000, and whether or not all of these contracts have costs and 
price d ata  certified in them?

Mr. Freeman. I would have to furni sh that  for the record, sir.
[The material  follows:]
Question. (Mr. Burton): Can you tell us how many contrac ts there  are over 

$100,000 and whether or not these contracts have cost and price data certified in 
them?

Suggested comment for the record: GSA estimates tha t approximately 1,600 nego­
tiated  contracts over $100,000 were released in FY 79. Only a small percentage of 
these procurement actions were awarded based on contractor’s submission of cer ti­
fied cost and pricing data. The FPR subpart 1-3.807-3 provides for exemptions to 
submit cost and pricing data under the following circumstances:

1. Where the price negotiated is based on adequate price competition.
2. Where the price negotiated is based on established catalog or market prices of 

commercial items sold in substantial quanities to the  general public, or
3. Where the prices are set by law or regulations.
Most of GSA’s negotiated procurements a re exempt from the cost and pricing da ta 

requirement based on exemption 2—established catalog or market price of commer­
cial items sold in substantial quanti ties to the general public. However, this area  is 
one in which our newly established contract  clearance office will be devoting consid­
erable attention. We expect tha t there will be an increase in th e number of contrac­
tors required to submit cost and pricing data. We also anticipate an increase in the 
number of contractors who will be required to provide adequate  data on thei r 
commercial sales to demonst rate tha t thei r negotiated prices are in fact based on 
established catalog or market prices for commercial items sold in substan tial quanti­
ties to the general public.

Back-up analysis:
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Over $100,000
Number of transactions through 3d quarter (FPDS)................................  1,183
Extrapolated for 4th quarter.....................................................................  394

Total estimated GSA fiscal year 1979 t ransactions........................  1,577
Mr. Burton. The size of the advertised procurements for the 

year, would you submit that for the year?
Mr. Freem an. Yes, sir.
[The material  follows:]
Question (Mr. Burton): The size of advertised procurements for the year, would 

you submit tha t for the year?
Suggested comment for the  record: GSA estimates tha t approximately 31 percent

of all procurement actions in fiscal year 1979 were advertised.
Back-up analysis: ♦

Al l reported transactions
Number of GSA transactions through 3d quart er (FPDS).......................  221,631
Extrapolated for 4th q uarte r.....................................................................  73,877 4

Total estimated transactions,  fiscal year 1979................................ 295,508
Total estimated advertised transactions , fiscal year 1979 .............  90,746
Estimated percent advertised procurements, fiscal year 1979.......  31

Mr. Burton. And your feelings on the GAO recommendation 
that  these contracts need not have certified information because 
competitive forces operate  there, do you agree with that?

Mr. Freem an. I think that  is an area we will have to look at 
very carefully before we change the rules.

Mr. Burton . Are you in agreement with GAO that  GSA should 
and can require contractors to submit reports and submit specific 
information?

Mr. Freem an. Yes. I am uncomfortable with the data I am 
getting now.

Mr. Burton. That  is all the questions we have for you at this 
time.

Mr. Muellenberg, we will have a few specifically addressed to 
you. If we have more questions, we will submit them in writing for 
the record, if  they come up. Thank you very  much, Mr. Adminis­
trator.

Mr. Muellenberg, the Administrator in his testimony stated that 
the audit requirements of the bill would severe ly burden your staf f 
resources, and he suggests that  you have more flexib ility as to the 
types and percentages of contracts to be audited. Would you com­
ment to us and maybe give suggestions as to what numerical and 
type coverage you think  advisable for audit?

Mr. Muellenberg. As I indicated to you when we started out, I 
would like Mr. Cox, an attorney on my staff, to answer some of  the 
questions.

Mr. Burton. Would you stand and be sworn, please.
Do you swear to tell the truth, the whole truth, and nothing but 

the truth, so help you God?
Mr. Cox. I do. Under the proposed amendments, we are given a 

3-year trial  period to analyze the size and classifications of con­
tracts. Then the Inspector General and Administrator have the 
necessary flexibility to set up the audit criteria, in order to deter­
mine how the  resources can be properly allocated. We would like at
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the end of th at 3 years to come forward to Congress with concrete 
suggestions as to workable contract size and classification crite ria 
for futu re audits.

Mr. Burton. The problem that I might have with that  would be 
if you are not set with a limit or requi rement that you then  would 
necessarily be limited by what the Appropr iations Committee does. 
Then you find yourself locked in and doing fewer audit s because 
tha t is your  staffing standard  and the  next year  when you come in 
for money, you are told: “Well, you did all righ t with what  you had 
last year, you do not need any more.” What we are afraid  of is, we 
felt it might be beneficial to m anda te you with  a  certa in amount so 
then  you had a reason to ask for sufficient personnel because 
Congress m andated these duties on you. To the exte nt we make it 
discretionary, I th ink will make it more difficult as the  need arises 
maybe to get sufficient personnel. We had to fight with OMB to get 
you what you have now.

Mr. Cox. I agree with you, sir. Our concern would be at the end 
of the 3-year period, we would have the flexibility to come forward 
to Congress and suggest that certain classifications of contracts  do 
not need the detail of scru tiny. We would like to have the flexibil­
ity to come forward and say that  based on our experience, certa in 
classifications, do not need full audit attention, whereas perhaps 
other  kinds of contrac ts require a greater  level of examination  and 
audi t than would be called for unde r the statute.  Basically, sir, we 
ask ability to keep our options open, to be able to come back at the 
conclusion of the period and indicate  whe ther  those levels are 
properly allocated.

Mr. Burton. Maybe the re is a way we can have it both ways, but 
our major concern was if we did not put a mandate  in, you would 
find yourse lf a fter all the furor  dies down, there is nothing in the 
newspapers  in the inte rest  of showing that  you are really  doing a 
job, and lots of agency heads thin k they are doing the  job by 
cutting slots out of the  budget. Maybe working with your staff, we 
can figure out a way to protec t again st tha t. This was one of the 
concerns. If the word gets out that  you do not have adequate audi t 
processes in place, it would be OK to go out and mug somebody 
because the cop is up on 42d S treet.

Mr. Muellenberg. Why do we not address that  subject in a 
position paper?

[The information follows:]
Currently we have 150 auditors available to conduct internal and contract audits. 

Over the  next two fiscal years, we plan to increase the size of our audit  s taff to 450 
auditors. We would like the opportuni ty under this legislation to develop contract 
size and classification audit standards based upon our anticipa ted resources. As our 
staff expands we will be able to expand to the scope of our audits accordingly. A 
legislative mandate to perform a certain  percent of audits may be required in order 
to obtain the necessary audit  resources to accomplish our goals. We would like the 
flexibility to report to Congress a t the end of the three  year period tha t based upon 
our three year experience, we have established contract classifications and have 
determined what percentage of these contracts must be audited on an annual basis. 
We would also be able to report precisely what further resources would be necessary 
to accomplish these goals.

Mr. Burton. Are you prepared to discuss othe r specific provi­
sions of the bill in which we, in effect, are  laying new functions on 
you such as 307(f), where we require you advise the Administ rator

57-5 07 0 - 8 0 - 6
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in establishing procedures for reviewing contrac ts and agreements?
Do you see any problems in that?

Tha t would be 307(f). In fact, most of these questions will be 
dealing with 307(f) of the bill.

Mr. Cox. Sir, our examination of this  indicates  we believe it is a 
viable proposal to be put forth. We feel we can work adequate ly 
with the  Administrator in order to establi sh the goals set forth 
here. The specific portions of it with regards to the types of con­
trac ts that would be audited, the  flexibility, requi ring by regula­
tions these things be set out are absolutely essent ial at  the present 
time.

Mr. Burton. You do not see any problems?
Mr. Cox. No, the only concern we would have would be with Aregard to the $1,000 contract limit. In certain circumstances, I 

believe the Administrator indicated it might be too low. For exam­
ple, every time we would purchase a Xerox machine, that  purchase 
would be over the threshold . But the framework expressed in the #legislation we believe is workable.

Mr. Burton. If we decide not to lif t the threshold to th e required 
audit of 20 percent of th e Xerox purchases or things of this sort, 
then  where we have the Inspector Genera l review establishing the 
aud it plan and varying the audi t percentages for 3 years, do you 
see any problems with that?

Mr. Cox. No, sir, we do not.
Mr. Burton. In 307(f)(3)(B), where we have all Inspectors General 

under the  1978 act to include in the  repor ts to Congress and the 
agency head an evaluation of resource ability, I assume there is no 
problem in that.

Mr. Cox. Absolutely not.
Mr. Burton. In 307(g), we let the Inspector Genera l and the 

Administrator receive access to all cont racto rs’ and subcon tractors’ 
records that would have mate riality . Do you see any problem with 
that  section?

Mr. Cox. No, sir, that  is what we consider to be one of the  most 
important stren gths  in  th is legislation.

Mr. Burton. Could you describe communication coordination 
which exists between your offices and those of the  other Inspectors 
General?

Mr. Muellenberg. As you may know, there is an overall struc­
ture now, an Inspectors General council, which I unde rstand Attor- *
ney General Civiletti is taking an active inte rest  in. In addition 
there are enforcement committees addressing questions of the  new 
Judiciary Code. We have some problems with tha t. We have re­
quested a h earin g to  present  our  views. •

A very recen t initiat ive, if you will, when the  controversy arose 
as to the usable furnitu re in the Dempster Dumpster, I have taken 
the position, and we are doing a survey and audit of what  is 
available  in terms  of personal property and furn iture , specifically.
So the coordination between all the  Inspectors  General is an on­
going thing.

Mr. Burton. Can it end up to be an effective tool for all agen­
cies?

Mr. Muellenberg. Yes.
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Mr. Burton. I assume your working relationship with the  Jus­tice Departm ent’s ta sk force and GSA is a close one and an effec­tive one.
Mr. Muellenberg. Yes, it is. There are no problems the re that  I see.
Mr. Burton. We have no fur the r questions for you. Thank you very much.
The next witness will be Mr. J.  Roger Edgar, Commercial Litiga­tion Branch, Civil Division, Department  of Justice.
Do you swear to tell the  tru th,  the  whole t rut h, and nothing but the tru th,  so help you God?

STATEMENT OF J. ROGER EDGAR, COMMERCIAL LITIGATION 
BRANCH, CIVIL DIVISION, DEPARTMEN T OF JUSTICE

Mr. Edgar. I do.
I have a prepared stateme nt which I have submitted to the > committee.
Mr. Burton. That  may be incorporated  in the record.
Mr. Edgar. The Departmen t believes the  purposes of this  bill are salu tary  and long overdue. We have  proposed a number of suggest­ed changes in the bill which, in our view, are of a character which will perfect it and make it a bet ter  bill. I regret the cons train ts of time have not permitted me to come forward with concrete lan­guage which would, I believe, be of assistance to the  committee  in considering these mat ters  t ha t we have put forth.
The most useful type criticism, we believe, is constructive criti ­cism, which consists of not only pointing out deficiencies but also suggesting concrete language to  remedy those deficiencies.
I have had an opportunity to discuss these  concerns we have with members of the staff, and indicated we would be pleased to work with the staff  in developing language, if that  is the  commit­tee ’s wish, to remedy these  deficiencies.
But again I wish to emphasize that  the  Attorney Genera l be­lieves this  bill is a good bill. It places the responsibility for recovery from civil losses with the  agencies in the  first  instance. This is a marked departu re from existing  law; we believe it is significant, good, and overdue.
Mr. Burton. We would like to tha nk Just ice for the ir coopera­tion and input from the inception of the  bill, and we do look* forward to any o ther  suggestions that  you might make.
In your prepared statement, you mention that Just ice is prepar­ing legislation for administrative  remedies. Have you any idea when that may be ready?

• Mr. E dgar. I believe, Mr. C hairman, that  the process of draft ing that  legislation within the Depa rtment will be completed within 30 days. How long it will take to ge t it out of OMB, I am not prepared to say.
Mr. Burton. When the time comes, if we may be of any help with you with OMB, we will try  to do it. We had a lot of trouble with OMB getting  sufficient audit and inves tigating staf f for GSA in the first place.
You ra ise the const itutional question regarding the  right to ju ry tria l and the administrative  penalt ies we would have here. Would
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you tell us how that would pertain in an administrative determina­
tion based on a contract penalty clause?

Mr. Edgar. Let me say at the outset these are only prelimin ary 
and tentat ive concerns. I would be presumptuous if I were to 
suggest to you as the lawyer for the Government that the bill in its 
present form is unconstitutional.

Mr. Burton. No, but you are raising a very  valid issue that we 
should be aware of and should try  to address.

Mr. Edgar. Well, the concern that we have is this. As you well 
know, the Constitution preserves the right of jur y tria l as it existed 
in 1791. What the committee is e ssentially doing is providing reme­
dies for the recovery of moneys obtained through fraud. Of course 
in 1791, the action of fraud was well known, and there  may be 
problems of attempting or striving to recover these losses in an 
administrative framework where, of course, the right of tria l by 
jur y would not obtain.

Committee members of the staff and, of course, you in your 
opening remarks, Mr. Chairman, have indicated this bill is not cast 
in stone, and there may be ways to avoid the problem. We would 
certa inly be agreeable to working with the sta ff to draft legislation 
to avoid these problems. The idea that  comes immediately to my 
mind is one which has been alluded to before, and that is requiring  
that all contracts entered into pursuant to this act contain a certi­
fication provision and agreement by the contractor to abide by 
adjudications made by the Administrator in proceedings initiated 
by him under the act. It may well be a device of that  sort could 
properly be utilized.

Mr. Burton. Y ou are working on—Justice is working on a legal 
opinion on that?

Mr. Edgar. We have requested the Office of Legal Counsel to 
provide us with guidance in this area. The Department, in turn, 
will be pleased to provide that  opinion to the committee. But it 
occurs to me that it may be more prudent to wait  somewhat and go 
to the legal counsel with what  may be the final draft of the bill 
instead of asking for something that  may not be incorporated in 
the bill.

Our work with the staf f would lead us in that direction. That  
would be my preference.

Mr. Burton. Y ou suggest we specify the burden of proof to be 
required in the administrative hearings. What standard would you 
suggest and what problems are there in using the adequate-evi­
dence standard?

Mr. Edgar. Well, there are several standards that can be em­
ployed. One is the arbitrary-and-capricious standard; the other is 
clearly erroneous on the record as a whole. I would prefer to use 
the arbitrary-and-capricious test, because I believe it imposes a 
lesser burden on the Government.

Mr. Burton. One option that you lay out for the standard of 
judicial review is to make the findings of administrative proceed­
ings final and conclusive as to matters of fact. What effect would 
specifying this ju dicial standard have, and would you advise if that  
be a proper approach?

Mr. Edgar. I would advise that  would be a proper approach, and 
looking at it from the view of a  litigator , which is w hat I am, when
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you go to a court and seek enforcement and indicate Congress has 
stated that the findings of fact made by the agency, that  the 
agency’s determination as to the credibil ity of witnesses who ap­
peared before it are final and conclusive, you are a long way ahead 
in litigating that case in court.

Conclusions of law that  are arrived at by the agency are of 
course subject to broader review by the court, and courts will take 
a hard look at  conclusions to make sure they are proper.

Mr. Burton. Is it not a general legal rule, that on appeal or 
review they do accept findings of fact made at the adminis trative 
hearing? Since the people were there, and could observe the de­
meanor and determine credibility, it is a tremendous burden, even

< on a factual  level, to overturn the trial or administrative court ’s 
findings of fact.

Mr. Edgar. That  is a fact, and it is my suggestion that it be 
incorporated into the bill so there will be no doubt about it when

* the matter  is litigated.
Mr. Burton. What other avenues of appeal do you feel would be 

open to a contractor penalized under this bill? Do you feel he could 
still appeal to the GAO or Court of Claims in addition to the 
district court?

Mr. Edgar. Under the bill as presently  structured, his appeal 
would go to the courts of appeals of the  various circui t courts or in 
the District  of Columbia if he is agrieved by an adminis trative 
determination. It would not, it would seem to me, be open to the 
contractor  to initia te a suit in the Court of Claims. His exclusive 
remedy for appeal would be by the mechanism provided for in the 
bill itself. It seems the provisions are full and would afford all due 
process applicable to the  situation.

Mr. Burton. I thought the bill specif ically made the appeal to 
the appellate  court, but if  necessary  we can specify more clearly 
that  is the  appeal route, to the exclusion of others.

Mr. Edgar. Yes.
Mr. Burton. Could you expand on why Justice requires coordina­

tion or prior approval of certain administrative actions such as 
these, and what dangers there may be involving criminal matters 
if such coordination is not done?

Mr. Edgar. The apprehension that we have, and to a certain 
extent I am carry ing water up here for the Criminal Division-----

< Mr. Burton. No, for the Bill of Rights.
Mr. Edgar. The concern we have is not over expeditious resolu­

tion of these disputes, but rather precipitous resolution. If, for 
example, there is an ongoing investigation being conducted by a

• Federal grand jury,  that  investigation in our view could be imped­
ed if an administrative proceeding were initiated under this act.

The defendant, or respondent as the case might be, could insist 
upon fu ll disclosure of the Government’s case in the administrative 
proceedings. The Government has initiated  the action and charged 
him with fraud. Under the discovery rules that  would undoubtedly 
be applicable, I think he can insist upon gettin g into the grand ju ry 
process and hindering and impeding that  process.

Also, I would think the contractor named as the respondent in 
this type of proceeding could properly make a very  sympathetic 
and compelling argument that the Government’s discovery that  the



78

Government would utilize in this case was very unfair. He might 
be able to show that  the discovery by the Government which are 
elicited from him, whether by subpena, depositions, and the like, 
are to be turned over to the Federal grand jury.  So, it works both 
ways. Not only would the contractor have an interest in getting 
into the Government’s criminal  case, but the Government might 
have an interest in eliciting from the contractor evidence that 
would further its criminal case. The Supreme Court spoke last 
term about the restrictions on the Government’s use of the civil 
process to furthe r its criminal goals.

So, one way to resolve this problem is simply to draft into the 
bill a provision that would require the prior approval of the Attor­
ney General  before the institution of a proceeding of this kind.

There are several available options: One is to say nothing, of 
course. The second option is to mandate cooperation. And the third, 
the option we at the Department urge, is to require the prior 
approval of the Attorney General be given before such a proceed­
ing is initiated. Cooperation in our view must be accompanied by 
the power on the part of someone to make a decision, and we 
believe that  someone ought to be the Attorney  General, who is 
charged with the primary responsibility  of enforcing all the laws of 
the United States, including the criminal laws.

Mr. Burton. Would you run into a statute-of-limitation problem 
if there is a longer statute  for the criminal action than a civil 
action?

Mr. Edgar. We have a 6-year statute if we are working on the 
False Claims Act. If we are working on the common-law contract 
theory we have 6 years. If it is tort theory, 3 years. We also have a 
tolling provision which says the limitations period does not run 
while facts were not known or could not reasonably have been 
known to a person charged with the responsibility for pursuing the 
Governm ent’s actions.

Mr. Burton . Mr. Muellenberg, would you come forward. Please 
explain  it to us where you are running  into something and where 
there is a civil action.

Mr. Edgar. Our suggestion is before any action goes forward, the 
Attorney General gives his approval. Our suggestion is before the 
agency commences a proceeding under this statute , they  receive 
the prior approval of the  Department of Justice to do so.

Mr. Burton . Before they commence proceedings for remedy, not 
investigation?

Mr. Edgar. By no means would we seek to foreclose any investi­
gation the Inspector General  might make.

Mr. Muellenberg . That portion of the proposed legislation, and 
it gets into the area of paral lel proceedings, it is correct. You 
cannot use the civil process in order to furth er a criminal investi­
gation. We did not real ly address that  in the comments we were 
prepared to make today. So, maybe perhaps again in connection 
with a position paper on the overall  bill, let me reduce my 
thoughts to writing on that issue.

[The information follows:]
It is our position that prior to the imposition of any administrative penalty under 

the provisions of this bill, the Administrator, through the Inspector General, should 
inform the Department of Justice of the pendency of the administrative action. If
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the Department of Justice  is contemplating criminal action against the subject and 
requests GSA to delay action, th e adminis trative proceedings will not jeopardize the 
substant ial interes ts of the government in the criminal prosecution. However, GSA 
should be allowed to suspend the contractor, for a  period not to exceed 18 months, 
while the criminal action is pending. Such a procedure is currently set forth in 41 
CFR § 1-1.605.

I do not believe th at the administrative  proceedings envisioned by these amend­
ments will jeopardize any  civil remedies of the government under any o ther applica­
ble civil s tatutes. If the penalties of this s tatu te are to have a sa lutory and deterr ent 
effect, the  agency should be able to proceed swiftly, and not be required to await the 
termina tion of costly and time consuming civil litigation. For this reason I recom­
mend t ha t the agency’s interes t in imposing administrative  penalties should no t be 
subject to Department of Justice approval in cases where no criminal action is 
contemplated.

Mr. Burton. All right. Do you have offhand the  citation of the 
Supreme Court case?

Mr. Edgar. It is the LaSal le National Bank decision, handed 
down last  term. I do not have the citation.

Mr. Burton. We would appreciate your comments on that . Be­
cause I can see where we could end up in some kind of expletive 
match between GSA and Justice. GSA gets  back $30,000 but blew a 
big crimina l indictment, and it could just  cause a brouhaha over 
something  unnecessary.

What use has been made of existing remedies under 209 of the 
Federa l Property Act?

Mr. Edgar. My experience only goes back to the time since I 
have been in my p resen t position. But only a  handful of cases have  
been referred to the Depa rtment under this statute.  I can only 
thin k of one now curr ent ly in active litigation, which raises the 
fur the r question of why th at  m ight be the  case.

Mr. Burton. Committee counsel says to his knowledge ther e 
have never been any cases unde r procurement . The limited cases 
have concerned to property disposal.

Mr. Edgar. He is correct.
Mr. Burton. Why is that?
Mr. Edgar. I can suggest to the  committee  two possible reasons. 

One is the agencies themselves refer these cases to the Depart­
ment. So the paucity of actions unde r the sta tute is part ially  be­
cause of the  lack of refe rrals.  I might also suggest some additional  
reasons. The first remedy provision provided unde r the  cur ren t 
section of the act is the  same as the  remedy under the False 
Claims Act, namely double damages and a $2,000 forfeiture.  The 
Departmen t of Justi ce has had more experience with the False 
Claims Act tha n with this statute.  The False Claims Act was 
enacted shortly a fter  th e Civil War.

Also, in my own view, there is a  lesser burden of proof required 
unde r th e False Claims Act tha n unde r this sta tute as it is cu rrent­
ly on the books today.

Mr. Burton. Ju st one last question. You get, say, 15 cases from 
the GSA for criminal action. You find that  eith er you cannot get 
an indictment, or if you get an indic tment  you canno t get a convic­
tion, or you just feel you cannot win a criminal conviction on the 
case.

What do you do with those cases? Are they then  referred to 
Jus tice ’s Civil Division?

Mr. Edgar. Yes, they are.
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Mr. Burton. You do not drop them and wait for the agencies to 
say why do you not proceed on a civil action? You automatical ly 
refer  them to your Civil Division for civil action?

Mr. Edgar. Tha t is correct.
Mr. Burton. Mr. Walker.
Mr. Walker. I have only one question, Mr. Chairman.
You indicated the medicare and medicaid provisions to protect  

again st fraud  as being a model we might want to take  a look at.
Mr. Edgar. I thin k it would be helpful and have discussed it 

with members of the staff and have urged them to review it.
Mr. Walker. What part icul ar aspects do you thin k would be 

useful?
Mr. Edgar. Prim arily  the  bill deals with some of the problems I 

have discussed in my statement today, burden of proof, scope of 
review, the kinds of damages that are  recoverable. I thin k the 
committee might well wish to consider the  inclusion of consequen­
tial damages. A very simple example is if the Government buys a < 
widget and the widget goes into the gizmo, sometimes the damages 
you can recover for the substandard  widget are far overshadowed 
by the consequential damages which occur when you have to tea r 
down the gizmo to get at the widget. Unde r the  law today, those 
damages are not recoverable. The bill could provide that damages 
are recoverable.

Mr. Walker. There are provisions of tha t kind in the medicare, 
medicaid fraud bills?

Mr. Edgar. Yes, t here are.
Mr. Burton. I have no further questions—Mr. Romney.
Mr. Romney. Thank you, Mr. Chairman.
Mr. Edgar , I would ju st like to clear up one p art  of your testimo­

ny, on page 6. The paragraph which reads: “The relationship of 
this bill to existing criminal and civil remedies may be fur ther 
clarified by providing specific language  stat ing that  the relief  p ro­
vided by this bill is in addition to any criminal penalt ies provided 
by law and is an  a ltern ativ e to exis ting civil remedies.’’

A portion of the  existing section 209 of the  Federa l Property Act 
and specifically 209(d), is preserved. It is merely  redesignated by 
our proposed bill. It does read, “The civil remedies provided in this 
section shall be in addition to all  other civil penalties and remedies 
provided by law.”

Is your statement intended  to suggest something different from 4 
section 209(d)?

Mr. Edgar. You are quite correct. The subcommittee’s bill does 
save subparagraph (d) of existing para graph 489 of t itle  40. What I 
am urging the  subcommittee  to do is not repeal the existing civil • 
remedy provisions as they now s tand on the books, but to provide 
instead the administrative  remedies are in addition to the existing 
civil remedies judicially enforceable in the  s tatute  as it now stands.

Mr. Romney. Are you saying they should provide in terms what 
you have jus t said, or would this not jus t follow if the existing 
language  of subsection 209 (b) and (c) were retained along with the 
additional language of H.R. 5381?

Mr. Edgar. If th e bill—let me answer the  question this way. My 
understanding  of th e bill as it is presently drafted is th at it repeals 
the  489(b) of tit le 40 and subst itutes  in its stead an administrative
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mechanism to recover penalt ies somewhat analogous to those pres­
ently provided in the statu te.

My suggestion is that  these administ rative penalt ies be in addi­
tion to and not a substitute  for the existing remedies unde r the 
statu te.

Now, I believe the bill, as I read it, repeals 489(b). If I am 
mistaken in tha t, there would be no need for remedial  legislation.

Mr. Romney. In view of the  fact that  would be retained, there 
would be no necessity to repeat that  language  or a para phra se of 
the language elsewhere in section 209?

Mr. Edgar. Again, th is gets back to th e way, maybe you read the 
bill differently than I do, but let me put it to you this way: I f th is 

< bill is enacted by the Congress, I do not believe the Department of 
Justic e could init iate  a suit in the  distr ict court in the  first  in­
stance, unde r 489(b)(1) of title  40, because that  sta tute would have 
been repealed. Now, am I correct in that?

* Mr. Romney. Yes. But, I do not know that  you have got the
question. I simply am raising  the question that  the present section 
209(d), if it  stands under a new designation, would then  save other  
statutes  besides the existing 209 (b) and (c).

Mr. Edgar. I believe it would, because in the  draf t bill, the  bill 
provides that  subsections (b) and (c) are eliminated and the new 
subsection (b) is inserted in its stead. So, I read this  bill as elimi­
nating subsection (b), the  interdictory  provisions, and subsection (c), 
the jur isdiction-in-aid provisions.

Mr. Burton. T hank  you very much.
I would like to thank the  Just ice Depa rtment for working with 

us on th is bill, especially Mr. Lynch.
[Mr. Edgar’s prepared sta tem ent  follows:]
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Mr. Chairman and Members of the Committee:

My name is J. Roger Edgar and I appear before you today 
to furnish to the Committee the Department of Justice's 
views on H.R. 5381, a bill to amend the Federal Property and 
Administrative Services Act of 1949 to reform contracting 
procedures and contract supervision practices of the Federal
Government.

By way of introduction, I am a Director of the Commer­
cial Litigation Branch of the Civil Division and my principal 
responsibility is the supervision and management of the 
Government's civil litigation to recover losses resulting 
from frauds upon the Government and from the corruption of 
its employees. Such litigation typically involves suits 
brought under the False Claims Act (31 U.S.C. §§231-235) to 
recover double damages and $2,000 forfeitures from those 
who submit false claims and false statements or who conspire 
to defraud the Government with respect to its contracts and 
other programs. In this respect, the False Claims Act is 
somewhat analogous to the objectives which H.R. 5381 seeks 
to obtain through administrative action.



The Attorney General supports Congress' consideration 
of alternative remedies to supplement the Government's 
principal rights to prosecute the perpetrators of fraud 
criminally or to sue them civilly in the federal district 
courts. The addition of effective monetary sanctions which 
are administered by the agency which has been victimized 
may serve as a useful deterrant and, at the same time, 
accomplish a significant recovery of the Government's losses 
and the costs of enforcing the integrity of its programs.

The first such effort to explore administrative
alternatives to a civil law suit in federal court was the
recent proposal to amend the Social Security Act to provide 
for monetary penalties in connection with certain frauds 
upon the Medicare and Medicaid programs. This proposal was 
supported by the Attorney General and was the product of an 
extensive and cooperative effort by the Department of Health, 
Education and Welfare and the Civil and Criminal Divisions 
of the Department of Justice. On May 15, 1979, this bill was 
introduced in the House of Representatives as H.R. 4106. We 
believe this bill is a useful model and valuable first step 
for any consideration of administrative action to impose 
monetary penalties.
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Based on the earlier work done on H.R. 4106, the Department 
of Justice has begun developing a wider-reaching legislative 
proposal authorizing departments and Government agencies 
having significant contracting or program responsibilities 
to impose by administrative action monetary penalties upon 
those who commit fraud. This proposal is in the final stages 
of drafting and will soon begin the process of obtaining the 
necessary clearances prior to submission to Congress for 

( consideration. We believe this bill will constitute a compre­
hensive advancement and realistic deterrant in our continuing 
effort to combat program fraud and white collar crime against 
the Government. As I said before, the Department is actively 
working on such a proposal and we hope to submit it to Congress 
as quickly as possible. Because of the considerable effort 
and discussion that went into the drafting of the Medicare/ 
Medicaid proposal, we suggest that it may provide useful 
guidance to the Committee as it considers this proposal.

Having said this, there are a number of technical comments 
and suggestions we can make concerning H.R. 5381 which the 
Committee may wish to consider further.

An initial problem the proposed bill may pose concerns 
the possibility that a broad administrative imposition of 
monetary penalties on essentially common law theories of fraud

*
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may operate as an unconstitutional deprivation of the 

defendant's right under the Seventh Amendment to the 
Constitution to have the charges against him decided by a 
trial before a jury of his peers. I hasten to add that 
this is a preliminary and tentative concern. However, we 
have requested the Justice Department's Office of Legal 
Counsel to study this issue further and their opinion will 
be made available to this Committee, if it so desires, as
soon as the study has been completed. }

On a more technical note, we suggest that the Committee 
may wish to consider refining section 1(c), which provides
for a hearing on the charges, to delineate the burden of *
proof required to support the imposition of penalties. Pre­
sently there are several possible levels of proof which might 
be required, ranging from proof by adequate evidence (the 
standard to justify suspension of a contractor), to preponder­
ance of the evidence, (the usual civil standard) to proof by 
clear and convincing evidence, (the common law civil fraud 
standard) to beyond a reasonable doubt, (the criminal standard).
Clarification of this issue would no doubt avoid future litiga­
tion and possible judicial imposition of a standard inconsistent 
with Congressional intent.

Along similar lines, the present bill provides no 
standard for judicial review of questions of fact and of law 
as determined by the agency. Again, a variety of standards

A
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might be selected and a congressional resolution of the 
issue would surely be preferable to leaving the question
unresolved.

Section 1(b)(2)(c) provides for the recovery of from 
three to five times the amount of the Government's damages 
resulting from the false certifications. The measure and 
type of damages included in this provision warrants clarifi­
cation. Language similar to this found in the False Claims 
Act has been interpreted by the Courts to exclude consequen­
tial damages resulting from fraud. To use a simple example, 
under the False Claims Act, the Government may recover the 
losses resulting when a contractor fraudulently furnishes to 
the Government surplus, re-worked items assembled with, or 
added to, other equipment, such as an airplane, but may not 
recover consequential losts incurred in grounding the airplane 
removing non-conforming parts, and replacing them with good 
quality parts.

A final and, we believe, important comment concerns the 
relationship between administrative action under this bill 
and potential prosecutions by the Criminal Division or civil 
lawsuits by the Civil Division of the Department of Justice. 
There is an obvious need to coordinate the investigations and 
legal proceedings that might result from the commission of 
a fraud upon the Government. Moreover, present law prohibits
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agency action regarding matters involving fraud. The Federal 
Claims Collection Act of 1966, Pub. L. 84-508, provides as

follows:
The head of an agency or his designee 
shall not exercise the foregoing 
authority (to collect debts owed the 
Government) with respect to a claim 
as to which there is an indication of 
fraud, the presentation of a false 
claim, a misrepresentation on the part 
of the debtor or any other party having 
an interest in the claim . . . Title 
31, United States Code, section 952(b).

In order to harmonize this bill with current law and to 
assure the coordination of investigations and legal proceedings 
relating to the same misconduct, we strongly recommend a pro­
vision allowing the Administrator to initiate proceedings only 
after authorization from the Attorney General.

The relationship of this bill to existing criminal and 
civil remedies may be further clarified by providing specific 
language stating that the relief provided by this bill is in 
addition to any criminal penalties provided by law and is an 
alternative to existing civil remedies. In this regard, we 
believe that the Committee should not eliminate (as this bill 
would) the civil remedies presently found in the current 
statute (40 U.S.C., par. 489(b)), since they do provide useful 
and salutary remedies which may be obtained in Federal court.

&
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We suggest that the administrative remedies be added to, 
rather than substituted for, the existing provisions.

This concludes our substantive comments on the specific 
provisions of the bill. I want to thank the Committee for 
the opportunity to present the Department's views and for 
its interest in the very worthwhile objective of expanding 
the ways by which the government may attack incidents of 
program fraud and abuse.

4 Mr. Burton. The last witness will be Mr. Jerome Stolarow,
Director, Procuremen t and Systems Acquisition Division, accompa­
nied by Mr. Bogar, Mr. Melby, and  Mr. Evers.

Do each of you swear to tell the tru th , the  whole tru th  and
> nothing but th e trut h?

STATEMENT OF JEROME STOLAROW, DIRECTOR, PROCURE­
MENT AND SYSTEMS ACQUISITION DIVISION, GENERAL AC­
COUNTING OFFICE; ACCOMPANIED BY CARL BOGAR, GROUP 
DIRECTOR, PROCUREMENT AND SYSTEMS ACQUISITION DIV I­
SION; AND ROBERT EVERS, ATTORNEY, OFFICE OF GENERAL 
COUNSEL
Mr. Stolarow. I do.
Mr. Bogar. I do.
Mr. Evers. I do.
Mr. Stolarow. Mr. Chairman, it is a pleasu re for us to appea r 

again before this committee. You do have a prepared statement, 
but I thin k you have covered most of the  points that are in our 
prepared statement and rather tha n me reading  the whole sta te­
ment, I would jus t like to summarize the main points.

Mr. Burton. Without objection, the  stateme nt will be made part  
of the record.

[See p. 94.]

Mr. Stolarow. The first point we would like to bring up is 
something you discussed with Admiral  Freem an and that is about 
the recommendations we made in our repo rt to you on the multiple  
award schedules for congressional legislation, and part icularly  a 
mandate from the Congress putting a specific time frame for cor­
rective action in this most impo rtan t area.  We would l ike to reit er­
ate our feeling t ha t that is still necessary because of the longstand- 

a  ing situa tion at GSA where people have dragged the ir feet for
years about doing something about this par ticu lar problem.

I am very much encouraged by the  actions that Admiral Free­
man is tak ing, but I th ink  this gives him another  weapon to use as 
well as the fact that jus t in case something happens to him and he 
has to leave office, there is a continu ing mandate from the Con­
gress that  something be done to correc t the problems we have 
talked about in our report. We would urge tha t this legislation 
include some specific language about the multiple-award schedules 
and a t ime frame for correcting the problems.

Other points we would like to bring up again have been covered.

57 -5 07 0 - 8 0 - 7
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With respect to the certificat ions required in your bill, we also 
feel that  there is some clarification needed, both with respect to 
the types of data that should be certified and as to whe ther  or not 
we are really  going to change the philosophy of the  Government 
with respect to dealing with competitive procurements as opposed 
to noncompetitive and negotiated  procurement.

As you know, there already is a requirement that  on major 
contracts of $100,000 or over, contractors do certi fy to the  cost and 
pricing data  when a contract is negotiated and the Government 
does have a right for price adjustment if that  data is found to be 
erroneous in some way late r on. The specifics of what additional 
data  or how you might want to modify th e current provision should 
be spelled out better . |

With respect to competitive procurements, as the  Admira l men­
tioned, it has been the philosophy of the  Government that the 
competitive forces in the marketplace kind of take  care of the 
problems and that there is less data  requirement, less monitoring, 
of competitive contracts necessary tha n of negotia ted contracts.

We would agree that  there is room for fraud  and abuse under 
competitive contrac ts and we would agree that  strength enin g the 
data  requirements and the certifications even with competitive 
procurement  could be a very valuable tool in Government procure­
ment, but again we would like to see it specifically spelled out so 
that  ther e is no question and no disagreement later on between 
contrac tors and the Government as to what  the  Congress intended 
and what  is required  of them.

The third point, which Admiral  Freem an agreed with, is the fact 
that ther e needs to be a bet ter  system for GSA to know what  the 
agencies are buying, both unde r the  multip le award schedules and 
under  other types of contracts, and we are concerned that  the way 
the bill is writ ten now may generate a tremendous  amount of 
paper and may be very difficult for GSA to admin ister. We are 
suggesting possibly looking at the information that  has to be sub­
mitted  by contrac tors in improving the types of information they 
submit and see if we can’t on a qua rter ly basis get the kind of 
information tha t GSA needs a littl e easie r tha n the  way it is 
contemplated by the  bill.

Here we are more concerned about a papermill and tremendous 
workload on GSA more than  anything else.

And we have the same problem with one othe r facet of th e bill t
that we would like to see somewhat modified and that  is the 
documentation required with respect to procurement actions. I per­
sonally thin k that it is very difficult to legislate the specifics in an 
area  like this and that  it has to be left up to the  judgment of 4

procurement  people as to what kinds of documentation  go into a 
file and just  how much paper  does go into it.

Some of these files get very voluminous now and I think that  
rather than the committee through legislation trying to legislate 
the  specific things that  have to be included in procurement  files, 
leave it up to the judgm ent of GSA with a requ irement that the 
Inspector General look afte r the fact periodically at the types of 
informat ion that  are  being included and repo rt back to the Con­
gress as to whether the system is working or not.
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That summarizes  our points. We did have the one o ther  point on 
the alte ration of leased facilities. We agree with the  intent  of the 
legislation, but, as pointed out in our repor t of last year, we think 
tha t the 25-percent l imita tion that  is now in the sta tut e should be 
repealed because it has proved to be unworkable at this point in 
time, but we do feel th at  th ere  is a need for approved congressional 
oversight of altera tions to leased property.

That  summarizes our points.
Mr. Burton. You comment that the Economy Act limitat ion of 

25 percent is unworkable. Is tha t because nobody has tried  to make 
it work?

In othe r words, what  would it hu rt to leave it in the law?
Mr. Stolarow. Just that it doesn’t seem to be an effective tool in 

controlling the kinds of things where the abuses have been; t ha t it 
would be more appropriate  to have a specific dollar limita tion with 
a line item approval by the Congress and a justif ication for each 
major expenditure. It could stay  in.

We feel tha t it is no longer necessary and probably should come 
out.

Mr. Burton. I think one of th e reasons that we specified things  
we wanted to see in a contract was that we are dealing with the 
history and we are dealing with the  fact that  GSA had not done its 
work well in this area. It may do it well unde r Mr. Muellenberg, 
may do it well unde r Admiral  Freeman, and then you can get a 
new administration  and a new philosophy or lack of philosophy 
and the  horse would be out of the barn  before we found out that 
the  things  they are asking  for are not enough to deter  fraud.

Is there any kind of middle ground where we don’t get too 
specific, rat her tha n jus t total ly leave it up to the ir discretion?

Mr. Stolarow. I thin k it goes back to the  question Mr. Walker  
raised earli er about Congress role in procurement regulation, and 
my personal feeling is th at  it has to be a policymaking role and an 
oversight role and that if you try  to  write specific regula tions, then  
it does get out of hand and it makes it very difficult for good 
managers to use the ir judgment. So, to me it would seem like the 
bill should express the intent  of the Congress that  important pro­
curement  decisions be documented properly  and where they have 
an effect, a major effect, on cost or delivery, or the quality or 
things like tha t, but leave it up to the agency that  has to adminis­
ter  that law to write the regula tions and to ins truct its contracting 
officers and its people exactly what  is appropriate under  the cir­
cumstances.

I jus t don’t believe we can legislate that  definitively enough to 
make it workable.

Mr. Burton. Well, in order to find out that  it doesn’t work, the 
horse is already out of the barn.

Mr. Stolarow. Well, that,  to a certain extent is true, and that  is 
why we have audit organizations that continually have to monitor  
these important areas. Tha t is why the Inspector General’s bill was 
passed to strengthen the  inte rnal reviews, but I also believe what  
Admiral Freeman said earlier, tha t the  most important thing is 
good people doing the job and being properly  led, that  you jus t 
can ’t legislate every aspect of management.

Mr. Burton. Can’t legislate morality, right.
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Mr. Stolarow . That  is correct, sir.
Mr. Burton. And documentation of key procurement events— it 

is your phrase— would be important. Isn’t that also kind of ambigu­
ous?

In other words, who is going to determine, and this is a problem 
we would have, even if we tried to make a determination, what  a 
key procurement event would be.

Mr. Stolarow . That is right. That is the difficulty you face, but 
every contract is different, every circumstance is different, and I 
don’t believe that you can really spell it out in advance. That is 
why I say that  you have to trust the management and the contract­
ing officers to do the best job possible, look at it after the fact and, 
if there are loopholes, try to correct those, but, you know, there are 
different dollar amounts of contracts, there are different circum­
stances involving negotiation or bidding, and so you can’t possibly 
cover e very problem tha t could come up.

Mr. Burton. Could we set minimum standards somehow? I mean 
I am in agreement with you. We ourselves were hours discussing 
what was the right phrase to make sure that they kept records at 
every stage. We were tryin g to figure out what was the stage, or 
decision I guess.

We got down to the case of wanting the guy to record in the file 
why he called somebody instead of writing him a letter.

Mr. Stolarow. I think that  there could be some general lan­
guage talking about, say, a certain  percentage change or increase 
in the contract price or certain  change in the quali ty in a product 
or the  specifications.

Things like that, I think we could probably write some general 
language that  would be useful for GSA or any other contracting 
office to go by in writing their specific regulations, and we could 
work with you.

Mr. Burton. Yes, if you could help us with that. We are trying 
to get something. Whenever a contract is let or modified or you 
have these change orders, that there should be accountability. This 
seems greatly lacking. So that  we had in writing the reason why a 
contractor was either  given more money or less work to do, I mean 
we got down to things where literall y under tight  definition, if he 
decided to call in the afternoon instead of the morning, he was 
going to have to explain why, and we thought  that might be a little  
overzealous.

Mr. Stolarow. We think this is a very  important area because 
our work over the years on contracts has shown severe deficiencies 
in the file to find out what happened and why certain  things did 
happen.

Mr. Burton. They used to do a lot of things orally, and so 
nobody knew why.

Mr. S tolarow . That  is right.
Mr. B urton. Mr. Walker.
Mr. Walker. I am tryin g to figure out where you think the 

legislation we have drafted is weakest. You have addressed some 
things here. If you were giving us one solid recommendation to 
upgrade it, where do you think  the emphasis should be?

Mr. Stolarow. I think the word that  I would like to use would 
be clarity; really expressing what it is that the subcommittee
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wants. For example, in the data  requirement, the certification, 
given the  fact that ther e are already regulations on the books for 
cert ain types of cer tification  and data, we thin k tha t it should be 
specifically spelled out what the additional or jus t how that is to be 
changed.

The wording right  now I think  is too general. It says the contrac­
tor  should certify the data  that he submits, but there could be 
almost an unlimi ted requirement for data. In addition to cost and 
man ufac turin g processes, and quali ty control, and specifications, 
and things  like tha t, it could be the agency could ask for almost 
unlimited data  or could ask for nothing the way the bill is written 
righ t now, and I th ink we should specify a little more what it is we 

i want.
Mr. Walker. You feel that  should be done in the legislation 

itsel f ra the r than in report language?
Mr. Stolarow. I thin k it should be. My personal view is where 

l you are talking about penalties, to avoid litigation in the future 
and misunderstanding, that the bill should clarify it.

Mr. Walker. And is it your view, in line with what  the Adminis­
tra tor  said, that  th is would aid him in going to othe r agencies with 
these new powers in terms  of th eir  interpreta tion  of his mandate?

Mr. Stolarow. Yes, sir, definitely.
Mr. Walker. I have no fur the r questions. Does staff have ques­

tions?
We thank you very much for coming and we appreciate your 

testimony and I am certa in that  the  suggestions you gave us will 
be valuable in our further  dealings on the  bill.

With that, the subcommittee stands adjourned.
[Mr. Stolarow’s prepared stateme nt follows:]

4
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Mr. Chairman:
We are pleased to be here today to comment on your bill 

to amend the Federal Property and Administrative Services Act 
of 1949 to reform contracting procedures and contract super­
visory practices of the Federal Government. We fully support 
your efforts to improve the management of the various activities 
of the General Services Administration. The recent disclosures 
of fraud and mismanagement, and GSA's long history of ignoring 
both internal and external audit reports detailing significant 
problems, makes it mandatory that Congress step in with corrective 
legislation.

Your bill prescribes improved procurement and contract 
administration practices, more stringent audit and reporting 
requirements, and changes to the procedures for approval of 
alterations to leased facilities. All of these are critical 
areas and need attention. We would, however, like to point 
out what we believe are some desirable changes to make this 
legislation more effective.
MULTIPLE AWARD SCHEDULES

I would like to discuss first GSA's $2 billion multiple 
award schedule program. In accordance with your September 1978 
request, we reviewed the effectiveness of GSA's management 
of this important program. Our report detailed many of the
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significant problems which have plagued this program for over

a decade. Among these were:
— Unrestricted growth of the multiple award 

schedule program to the point where the size 
of the program hampers effective management.
At the time of our review, there were over 
4 million items in the program.

— Lack of assurance that the best price was 
being obtained. This was due to inadequate 
time for negotiation, as well as unreliable 
information furnished by contractors.

— Federal agencies not buying the lowest cost )
items to meet their needs and buying on the 
open market. GSA had no idea what these 
agencies were buying, nor in what quantities.
GSA did not believe it had the authority to 
monitor and enforce its procurement regulations.

— Failure of GSA to maximize the use of competi­
tion by developing commercial item descrip­
tions which would serve as the basis for 
obtaining bids. Me found lower prices, in 
many cases, being obtained by States that 
did maximize competition.

All of the foregoing problems, as well as many more, 
have been known to GSA for years. In 1971, GSA's internal 
auditors reported that substantial savings could be realized 
if GSA competed multiple award items. The recommendations of 
the study were never adopted. During the past several years,
GSA management has launched several initiatives designed to 
improve the multiple award schedule program. All have failed, 
either because of management apathy or organizational diffusion 
of responsibility. During this period of time, GAO also issued

2
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several reports recommending improvements in the program.
Most recommendations were never implemented.

In our most recent report, we made several recommenda­
tions to GSA that would contribute toward significant improve 
ments in the multiple award schedule program. GSA agreed 
and currently is in the process of implementing many of them. 
In our opinion, however, recommendations to GSA alone were
not sufficient and we, therefore, made two recommendations

to the Congress. These were to:
— Put GSA under a mandatory time frame for 

accomplishing management improvements. We 
» consider this necessary oecause of GSA's poor

track record in solving its problems internally.

— Strengthen the posture of GSA as a primary 
supplier of products to the agencies. We 
consider this necessary because (1) there con­
tinue to be significant amounts of open 
market purchases by agencies for products which 
GSA manages and (2) GSA can maximize its cost 
effectiveness only if agencies must use it as a 
primary source of supply.

Your proposed legislation does address some of our con­

cerns with respect to:
— Strengthening the role of GSA as the primary 

supplier of products to agencies.
— Requiring competitive procurements whenever 

feasible.
— Increasing audit activity over the procure­

ment process.

3
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We would also prefer to see a clear legislative 

mandate for a complete review and evaluation of the need for 

and methods of procurement of every item on the multiple award 

schedules within some reasonable period of time. The multiple 

award schedule is so big, and has been subject to such mismanage­

ment, that it deserves special attention in this legislation 

so that G5A officials cannot mistake the congressional intent. 

CERTIFICATIONS REQUIRED
The bill provides that every person who enters into a 

contract or agreement with respect to a procurement, 

transfer, or disposition of property or services certify 

that he (1) has furnished all information required by the 

Administrator and will furnish all such information, and 

(2) has not or will not furnish false information.
The proposed legislation is not clear as to the specific 

information requiring certification, and legal enforcement may 

be difficult, if not impossible, unless these requirements are 

clarified. As you know, there already are procurement regula­

tions that require contractors to certify to cost and pricing 

data furnished in connection with most negotiated contracts over 

$100,000. These regulations afford the Government the 

opportunity to effect price adjustments when the data

4
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submitted is not current, complete, or accurate, and the 
Government relied on that data in arriving at the contract 
price.

As we read the proposed legislation, it also requires 
contractors to submit certified information with respect 
to advertised procurements. This would be a major change in 
procurement philosophy by the Government since it has long
been the belief that the competitive forces of the market

4
place obviate the need for the types of procurement controls 
and price analysis required when contracts are negotiated.
Of course, there is always the possibility of contractors—  
under competitive awards— delivering products that do not 
meet specifications or quality standards in which case there 
already are contractual remedies available to the Government.

If it is your intent to strengthen the remedies avail­
able to the Government— we suggest that these provisions 
be clarified. This is particularly important if the 
Government is to impose financial and other penalties on 
contractors. Also, the proposed legislation would delete the 
remedies available to the Government under 40 U.S.C. 489(b). 
That provision affords broad protection to the Government 
if properly enforced. It provides financial penalties for 
any person who engages in fraudulent means of securing

5
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any payment, property, or other benefit from the United 
States in connection with the procurement, transfer, or 
disposition of property. Therefore, the Subcommittee 
may wish to consider whether its deletion is advisable.
DETERMINATION OF PROCUREMENT MEEDS

The bill provides that agencies establish a system of 
reporting purchases made through various GSA programs as 
well as any other sources the Administrator may designate. 
While we agree that GSA needs to obtain much greater 
knowledge of what agencies are buying and from whom, 
we are concerned that this provision may place a severe 
administrative requirement upon the agencies and generate 
a significant amount of additional paperwork.

As an alternative, as GSA makes changes in the multiple 
award schedule system, it should explore other ways to 
gather the needed data. Also, one of the ways GSA can 
obtain greater knowledge of agency procurement practices 
is through the reports that are submitted by contractors 
for sales under the multiple award program. Currently, these 
reports are submitted monthly but do not provide sufficient 
information for management purposes. We believe they could 
be more meaningful if information were requested on sales by 
item and/or model number as well as the name of the pro­
curing office. These reports could be requested quarterly 
rather than monthly.
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DOCUMENTATION REQUIRED
We also are concerned that the proposed legislation may 

result in excessive documentation. For example, the require­
ments include preparing a memorandum covering (1) the nature 
of and parties to any discussions or communication pertaining 
to any decision, (2) a description of the action involved,
(3) any schedule of planned future discussions, and
(4 ) details as to the responsible Federal employee. These 
requirements could generate a papermill in view of the mil­
lions of such decisions that occur annually. The subject 
of contract file documentation is a difficult one, and may 
not really be susceptible to corrective legislation. The 
degree of documentation must depend on the judgment of pro­
curement officials based on the nature of the decisions, the 
dollar amounts involved, and the types of contracts. We 
would like to suggest that you modify the language to 
require GSA to promulgate reasonable regulations requiring 
documentation of key procurement events, and requiring the 
GSA Inspector General to report annually on the compliance 
with those regulations.
ALTERATION OF LEASED FACILITIES

With respect to the section of the bill on alteration 
of leased facilities, it addresses our concerns on the need

7
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for closer congressional scrutiny of alterations to leased 
space. He suggest one addition to this section of the bill.
That is, the 25 percent Economy Act limitation on altera­
tions to leased buildings be repealed. We found that it 
is not an effective mechanism for limiting and controlling 
the amount expended for leased building alterations. The 
congressional approval procedure provided in the bill 
should be adequate to prevent undesirable alteration 

projects.
In closing, we want to give our strong endorsement to 

the Subcommittee's objectives of eliminating fraud, waste, 
and abuse in GSA procurements. We recognize that the pro­
posed legislation is an important first step toward achieving 
these objectives. Framing legislation to accomplish the 
task requires careful effort. We will be happy to work with 
your staff in revising the bill along the lines as we have 

discussed.
This concludes my prepared statement. I will be happy 

to answer any questions that you may have.

[Whereupon, a t 12:53 p.m., the subcommittee adjourned, to recon­
vene subject to the call of the Chair.]
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