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NOM INATION

TUESDAY, SEPTEMBER 27, 1977

U.S. Senate ,
Committee on Human Resources,

Washington, D.C.
The committee met, purs uant to call, in room 4232 of the Dirksen 

Senate Office Building, at 10:03 a.m., Senator Harrison A. Williams, 
Jr. (chairman) presiding.

Present: Senators Williams and Hatch.
The Chairman. The committee will come to order. We consider 

today the nomination of Ber tram Robert Cottine to be a member of 
the Occupational Safety and Health Review Commission. The Com­
mission was established by section 12 of the Occupational Safety and 
Health Act of 1970, and has the responsibility for administra tive 
adjudication of enforcement actions under the act.

Mr. Cottine has devoted most of his professional life to problems 
of industr ial safety and health . He currently  serves as assistant  to 
Assistant Secretary of Labor Bingham in the policy area.

Prior to this he has served with the Health  Research Group and 
as an adjunct professor of law at Georgetown University. Mr. Cottine 
brings a wealth of valuable experience to this position. I enjoyed my 
discussions with him and from those discussions I know he is com­
mitted to simplifying the procedures of the Commission and making 
it t ruly responsive to the needs of America’s workers and industry.

We welcome you before ou r committee and are pleased to receive 
your statement.

STATEMENT OF BERTRAM ROBERT COTTINE OF THE  DISTRICT OF
COLUMBIA TO BE A MEMBER OF THE OCCUPATIONAL SAFETY
AND HEALTH REV IEW  COMMISSION

Mr. Cottine. Thank you, Mr. Chairman, especially for tha t 
gracious introduction.

I am honored by the President’s nomination to serve on the Occupa­
tional Safety and Health Review Commission and I welcome this 
opportunity to appear in support of my confirmation this morning.

The Commission plays a critical role in the just  administration  of 
the Occupational Safety and Health Act for i t must assure to every 
employer and employee a fair and prompt hearing in the Federal 
effort to preserve worker heal th and safety. Like any court, the 
Commission must resolve disputed interpretations of the act and 
conflicting factual claims. However, I believe it is essential tha t the 
Commission follow commonsense procedures to arrive at common- 
sense decisions regarding health and safety.
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Wh en Congress  crea ted  the Occupatio nal  Sa fet y and  He al th  
Rev iew  Commiss ion in 1970 it  expected th at  a non law yer  could  
effectively pa rti cip ate  in  the admi nis tra tiv e proceedings. By 1975 i t 
bec ame necessa ry for me to au tho r a 175-page handbook to help  
non law yer s prepare for the se  hear ings . The  im pa ct  of complex pro­
ced ure s i s obvious. Small bus inessm en and  emp loyees are significan tly 
dis ad va ntaged  because  th ey  are unable to re ta in  a ba tter y of l aw yers 
to overcom e this complex procedura l maze.

I t  is my  strong belief  th a t eve ry pa rty is en tit led to their  da y in 
co ur t wi th a full and fai r hearing on the issues. If  confi rmed,  I will 
su pp or t simplified pro ced ure s to assi st parti es in  pro vin g their  cases 
in a pr om pt  and  uncomp licate d man ner . However , thi s simplification 
of Com mission  pro ced ures mus t no t sacrifice or in an y way  dim inish 
the em plo yer ’s or the emplo yee ’s fun dame nta l righ t to a full and  fai r 
hearing.

"When the  hear ing  d ate arr ives, each  pa rty has  a specia l and impor­
ta n t Case to pre sen t. No  par ty  shou ld be denied a hea ring sim ply  
bec ause his evidence  does no t sat isfy  the  det aile d req uir em ents of t he  
he arsay rule  or the specif ic conditions  for au then tic at ion of a docu­
men t. Wh en the  Comm ission o r it s judges exc lude evidence on  in tri ca te  
ev iden tia ry  rule s i t jeo pardi zes the  a cceptance  of the ac t as a whole by  
bo th  emp loye rs and  emp loyees. To pa rap hrase  an  old pro verb:  “you 
ha ve n’t conv inced a man  because yo u’ve silenced hi m.”

In  my  mind, every  case mus t receive care ful and expedi tiou s con ­
sid era tion. If confirmed, I will act ive ly su pp or t the Com mission ’s 
continued effor ts to red uce delays. Simplifying  complex procedures 
sho uld  assi st in thi s effo rt. How ever , I believe th e solution to mo st 
de lay  is hard work.  I pledge  the prom pt  con sidera tion of eve ry case 
by  m e and , i n tu rn , I will ins ist  on the  p ro du ct iv ity  of my  staff.

W ith  respec t to the  decisions of the Com mission , the  opin ions 
de ter mine the  st at ut or y framework, as you know, for the  Federal  
enfor ceme nt actions  throu gh ou t the  N ation . There for e, these decis ions 
m us t no t only  re solve th e controvers y between the immedia te parti es,  
th ey  mus t provide sou nd guidan ce to emp loyers an d employees  in 
th ei r efforts to con trol  workp lace haz ard s.

If  confirm ed as Comm issio ner , I will closely analy ze all the  evidence 
an d carefu lly cons ider  all th e legal arg um ents in re achin g m y decisions . 
As fa r as I am concerned , the Secre tary mus t pro ve his case. Th e 
Se cretary is en tit led  to no special con sidera tion in these cases, and I 
in tend  to extend  none. Pl ainly pu t, the Com mission  is no t a rubb er  
stam p for  the Sec retary . If  the Secre tary fails to  pro ve his case, then  
the cit ati on  m us t be v ac ated  and the  case dism issed. Fu rth er , I in ten d 
to dea l with all the  fac ts in a case presen ted.  To  ignore a centr al 
factua l issue  is to  make ba d law.

I am also min dful th at the Com mission ’s decisions are subje ct to 
jud ici al review un de r t he  a ct.  T his  is c onsis ten t w ith  ou r consti tut ion al 
syste m for reviewing ad min ist ra tiv e act ion . I do no t believe th at  the  
Com mission  shou ld co un t on a len ien t and un cri tic al review of its  
deci sions by  the  court s of appeals . The Federal  judicia ry  has  a righ t 
to exp ect  a searching exam ina tio n of the  fac ts and a well- reasoned 
in te rp re ta tio n of the  l aw from the  Commiss ion. If  confi rmed , I in ten d 
to  au thor  opinions which will sup ply  t he  r evie wing court s with a solid 
foun da tio n for upholding the Com mission ’s dec isions.
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Th e Commiss ion mus t take  serious ly the  he al th  and safet y hazar ds 
which th re at en  the  lives and  he al th  of w ork ing  men and women and  
which also bu rden  ths  Nat ion in terms of los t prod uc tio n, wage loss, 
med ical  expenses, and disabi lit y com pen sat ion  pa ym en ts,  as well as 
the  ine stima ble  cost  of suffering to workers  and their families.

With  the  Labor D ep ar tm en t’s new concentra tio n on serious he al th  
and sa fe ty  haz ards, the  Com mission  mus t increase its  vigi lanc e 
because  bo th  the  emp loyer an d the  affected emp loye es have far  mo re 
a t sta ke  when a serious viola tio n is alleged.  In  ad dit ion , the  Comm is­
sion will hav e to increase  it s tech nica l exp erti se. If  confi rmed, I 
int end to hire  at  lea st one sta ff at to rney  who has a bac kgrou nd in 
saf ety  eng inee ring  and an othe r staf f at to rn ey  with a backgro und in 
indu str ial  hygiene. Simple fai rne ss to all pa rti es  r equir es thi s exp erti se 
on my  staff.

In  conc lusion, Mr.  Ch airm an , the  lives, he alt h, and sa fe ty  of Am er­
ican  w ork ers  as well as the  success and opera tion of A merica n business 
dep end  on the  Com mission ’s decisions.

I pledge to this comm itte e and to the  Sen ate  th at  I will fully  and 
fai rly  con sider each  case presen ted  for the  Comm iss ion ’s review and  
th at  m y decisions will be based  on a fo rth rig ht  and  com ple te ana lys is 
of the  facts with careful de lib era tio n on each  part y ’s arg um en ts and  
an inform ed and  honest ju dg men t on the  law. Mo reover , I will make 
every  effort  to assure th at th e Com mission ’s decis ions  are  sufficient  
to mee t the carefu l and  inform ed review of the  U.S. cour ts of appeals . 
My  be st  efforts will be investe d in this  challenge.

Fin ally, I take serio usly  my constitu tio na l oa th  of office as well as 
my  oath as an officer of th e co ur t. If  confi rmed,  I will f ait hful ly execute  
my resp ons ibil itie s as Com mis sioner  affording to ev ery  person who 
comes befo re the  Com mission  a full op po rtu ni ty  to be heard  and a 
ju st  and  equit able decision.

Tha nk  y ou.
[Mr. Cot tine ’s bio graphical  sketc h follows:]
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BERTRAM ROBERT COTTINE 
NOMINEE TO BE A MEMBER

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION

BERTRAM ROBERT COTTINE i s  an  a t to rn e y  who has s ig n i f i c a n t  e xp e ri en ce  
in  a d m in is t r a t iv e  and  h e a lt h  la w . He is  a member o f  th e  D i s t r i c t  o f  
Colum bia Bar  and a d m it te d  to  p r a c t ic e  in  s e ve ra l Federa l j u r i s d i c t i o n s .

B e r t C o tt in e  is  th e  a u th o r  o f  a m a jo r handbook fo r  n o n -l a w ye rs  on 
how to  p re pa re  and  arg ue a ca se  b e fo re  th e  Re vie w Com m ission . T h is  
ha nd bo ok  was based  on h is  w o rk in g  f a m i l i a r i t y  w it h  th e  C om m is sio n 's  case  
la w  and p ro ce d u re s .

S in ce  A p r i l  1977 M r.  C o t t in e  has serv ed on th e  s t a f f  o f  th e  A s s is ta n t 
S e c re ta ry  o f  L a bo r,  D r.  Eula  Bingh am .

B e r t C o tt in e  serv ed on th e  fa c u l t y  o f  th e  Geo rgetow n U n iv e r s it y  Law 
C en te r p r io r  to  h is  A p r i l  a p p o in tm e n t.  He develo ped a co m pre hensiv e 
c l i n i c a l  prog ram on th e  m e d ic a l- le g a l pr ob lem s o f  th e  d is a b le d  and a ls o  
wor ke d w it h  th e  Geo rgetow n U n iv e r s i t y  Program  f o r  C h il d  Dev elop men t on 
h e a lt h  and d i s a b i l i t y  r e la te d  le g a l is s u e s .

From 1972 to  1975 , M r.  C o t t in e  was th e  s t a f f  a t to rn e y  f o r  occ upa ­
t io n a l  h e a lt h  a t  th e  H e a lt h  R es ea rc h Group in  W ash in g to n , D.C . H is  
r e s p o n s ib i l i t ie s  in c lu d e d  a d m in is t r a t iv e  p ro ceed in gs  and  a p p e ll a te  
l i t i g a t i o n  on h e a lt h  s ta n d a rd s , Re view  Co mmission  p ro c e e d in g s , and 
te s t im o n y  on th e  im p le m e n ta ti o n  o f  th e  O ccu p a ti o n a l S a fe ty  and H e a lth  
A c t .

B e r t C o tt in e  was educate d  in  th e  p u b li c  sch o o ls  o f  H ic k s v i l le ,  New 
Y o rk . He co m ple te d h is  b a c h e lo r 's  degr ee  w it h  ho no rs  a t  C a rn e g ie -M e llo n  
U n iv e r s i t y  and  re c e iv e d  h is  J u r is  D oc to r from  Bos to n U n iv e r s i t y  Sc hool  
o f  Law.  W h ile  a t la w  schoo l he fo und ed a le g is la t i v e  re s e a rc h  bu reau  
and was p re sen te d  th e  f a c u l t y  aw ar d fo r  co mmun ity  s e rv ic e .

P ro fe s s io n a l a s s o c ia ti o n s  in c lu d e  th e  Am eric an Bar  A s s o c ia ti o n  and 
th e  A m erica n P u b li c  H e a lt h  A s s o c ia t io n .

B e r t C o tt in e  is  a n a t iv e  o f  New Yor k S ta te  and c u r r e n t ly  re s id e s  in  
th e  D i s t r i c t  o f  C o lu m bia .



CURRICULUM VITA

BERTRAM ROBERT COTTINE

Ad dr es s:  4016 C a lv e rt  S tre e t ,  N.W ., Ap ar tm en t 6
Was hing ton,  D.C. 20007 (202 ) 965-2719

Bo rn : A p r il  2,  1947,  K in g s to n , New York

M a rit a l S ta tu s : S in g le

Admi ss io ns

Unite d S ta te s  Cou rt  o f  App ea ls : D is t r i c t  o f  Colum bia,  T h ir d  and 
Se venth  C ir c u it s

Unite d S ta te s  D is t r ic t  Court  fo r  th e  D is t r ic t  o f  Co lum bia  
D is t r ic t  o f  Colum bia  Cou rt o f  Ap pe als 

Legal Educa tio n

Boston U n iv e rs it y  School o f  Law 
J. D . Confe rred June 1972 

P re para to ry  Ed uc at ion 

C arn eg ie -M ello n U n iv e rs it y
B ach e lo r' s  Degree Con fe rred  w it h  Honors June 1969

H ic k s v il le  High  Sch ool, H ic k s v il le ,  New York 
Regen ts Scho la r

Honors

Who's  Who in  H ealth  Care
Law School  F a cu lt y  Award fo r  D ed ic a ti o n  to  Community S erv ic e  
C arn eg ie -M ello n U n iv e rs it y  Degree Confe rred w it h  Honors 
Regents Diplo ma  w it h  S c ie n t if ic  Honors

Employment

Specia l A s s is ta n t ,  O ff ic e  o f  th e A s s is ta n t S ecre ta ry  o f  Labor 
fo r  O cc upatio nal S a fe ty  and H ealth  
United S ta te s  De partm ent o f  Labo r 

A p r il  1977 - Pr esen t

A d ju nct P ro fe sso r,  Georgetown U n iv e rs it y  Law Cen te r 
P ro je c t C oo rd in a to r & A tt o rn e y  - Law and Deve lo pm enta lly  D isable d 
Deputy D ir e c to r ,  D.C. P ro je c t:  Com mun ity Legal  A ssis ta nce & S tr e e t Law 

Octob er  1975 -  March  1977
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Legal Advisor , Developmental D is a b il it ie s  State Planning 
Counc il fo r the D is tr ic t o f Columbia

Seminar In structo r,  Law and Developmental D is a b il it ie s  
Supervis ing At torney : C lin ic a l Students & Research As sis tants  
Mock T ri a l:  The In fa n t's  Rig ht to Surv ive
At to rney , Georgetown Adolescent In te rven tio n Team,
Univers ity  A ff il ia te d  Program fo r Chi ld Development,
Georgetown Unive rs ity  Medical Center
Legal Consu ltan t, U nivers ity  A ff il ia te d  Program fo r Ch ild 

Development
Associa te Dire ctor  on Legal Barr ie rs , Regional Rehabi lit atio n 

Research In s ti tu te , George Washington Unive rs ity

S ta ff  At torney & S ta ff  Assoc iate  fo r Occupational Health 
Hea lth Research Group, Washington, D.C.

August 1972 - October 1975

Au tho r, Winning at  the Occupational Safe ty and Health  Review 
Commission: A Handbook (1975)

Proceedings on Occupationa l Heal th Standard on Carcinogens 
Occupational  Safe ty and Hea lth Review Commission Proceedings 
D irect or,  Task Force on Workers' Health
Imminent Danger & Discr im inator y Discharge at  Metro Subway 

Construct ion Si te
Economic Impact Analysis  o f Permanent Standard on Vin yl Ch loride 
Comments on Proposed Rulemaking, Adm in ist ra tive Testimony, 

Legis la tiv e A c ti v it ie s , Speeches and Press Conferences

Fa cu lty , Pract ic ing Law In s ti tu te , Occupational Safety and Health  
Law 1975

Legis la tive  In te rn , Massachusetts House o f Representatives 
Summer 1971
In ve st igatio n & Legis la tio n on Equal Educational Op portunity

Law C lerk , Supreme Court o f New York-Nassau County 
Summer 1970
Research & Brie fin gs  on New Crim inal Procedure Law 
Inve st igatio n & Preparat ion  o f Crim inal Defense Cases

Recent Pu blica tions  and Other Writ ten Work

C otti ne, The Path to Adu lthood:  Adolescence, D is a b il it y  and the Law 
in  M. L. Sia ntz , The Nurse and the Developmenta lly Disabled 
Adolescent (1977) .

Cotti ne, Preventive Advocacy and the Right to Treatment, Services and 
H ab il it a ti on  in Advocacy Systems fo r Persons wi th  Developmental 
D is a b il it ie s : Context, Components & Resources (L. Baucom & G. 
Bensberg eds.,  1977).
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Review: J . Bur ns , The Somet ime Governments (1 971),  5 B ost . U. 
Commentaries 7 (19 72)

In s t it u t io n a l iz a t io n  & th e P ro h ib it io n s  o f  th e E ig h th  Amendment 
(unp ub l i sh ed 1 971)

P ro fe ss io na l A ssoc ia tions

Am erica n A sso c ia ti o n  fo r  th e Advancement o f  Sc ienc e (M edical Sc ien ces 
S ec tio n )

Am er ica n Bar A sso c ia ti o n  (S e c tio n s  on A d m in is tr a ti v e  Law & Pro ce du re , 
In d iv id u a l R ig hts  & R e s p o n s ib il it ie s ',  Labor Law, and Sc ienc e arid 
Te ch no logy )

Am erica n P ub lic  Health  A s s o c ia ti o n  (O cc up atio nal Health  S ec tion ) 
S o c ie ty  fo r  Occ upat io nal and Env iro nm en ta l Health

MAJOR PROFESSIONAL RESPONSIBILITIES: OCCUPATIONAL SAFETY AND HEALTH

Proc ee ding s on Occ up at iona l H ealth  Stan da rd  on Ca rc inogen s

Ru lem aking  P e t it io n  fo r  Emergency Tem porary Stan da rd 
S u it  fo r  Manda tory In ju n c ti o n  D ir e c ti n g  th e Issu an ce  o f  

Emergency Stan da rd (D .D .C . 197 3)
■ B r ie f  on P e t it io n  fo r  Review o f  Emergency Stan da rd  

(3d  C ir .  1973)
Proposed Regula tions fo r  Use Perm it  System 
A dv is o ry  Com mittee S ta te m ent,  P u b li c  He ar ing Tes tim ony,  

and Re ply Statem en t on Permanent Standard
P e t it io n  fo r  Formal  O p p o rt u n it y  fo r  Cro ss -E xa m inat ion 

a t  th e  P ub lic  Hea rin g
C onsu ltan t to  P ub lic  & Employee A dvis ory  Committee Members 
Comments on Supplem ent  to  F in a l En vi ro nm en ta l Impact 

Sta te m en t on the Permanent Stan da rd
S u it  fo r  Ma ndato ry In ju n c ti o n  D ir e c ti n g  th e Issu an ce  o f  

Permanen t Stan da rd (D .D .C . 197 3)
B r ie fs  & Oral Argument  on In d u s tr y  P e ti ti o n s  fo r  Review 

o f  Perman ent  Stan da rd (3d  C ir .  1974)
B r ie f  & Ora l Argument on Employee P e t it io n  fo r  Review o f  

Perma nen t Stan da rd (3d  C ir .  197 4)
P e t it io n  fo r  W ri t o f  C e r t io r a r i ,  O i l ,  Chemical & At om ic 

Work ers  I n t ‘ 1 Union vs . D unlo p, No. 74-1443 (197 5)
S ta n d a rd -S e tt in g  Hea rin g on J u d ic ia l Remand o f  O cc upat io nal 

H ea lth  Stan da rd on MOCA

S ta n d a rd -S e tt in g  Pr oc ee dings

A tt o rn e y  fo r  Nor th  C aro lina  P u b li c  In te re s t  Research Gr oup, P e t it io n  
fo r  th e M o d if ic a ti o n  o f  th e  Cotton Dust Stan da rd (197 5)

A tt o rn e y  fo r  the O i l ,  Chemica l & Atom ic W or ke rs ' R ep re se n ta ti ve , 
Stand ar ds  A dv is o ry  Comm ittee on Coke Oven Em iss ions  (197 5)

9 8 -3 78  0  -  77  - 2
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Co mp lain ts and Insp ec tio ns

Imminent Danger Comp laint  on Ai rborne  Contaminants & Con st ruct ion 
Sa fe ty  V io la tions

Complain t on D is crim in a to ry  Discharge o f Employee fo r  Health  and 
Sa fe ty  A c t iv it ie s

Tes timony  Before  the  House D is tr ic t  o f Columbia Committee 
In vestiga ting  Metro Saf et y and Health Programs

APPELLATE LITIGATION

Carc inogen L it ig a ti o n ,  supra .

In te rn a tion a l Union,  Un ite d Au tomob ile , Aerospace and
A g ri c u lt u ra l Implement Workers o f America (UAW) 77
Occup ational Sa fe ty and He alth Review Commission,
No. 76-1718 (7 th  C ir . 1976)

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION PROCEEDINGS

Auth or,  Winning a t the  Oc cupationa l Sa fe ty and He alth
Review Commission: A Handbook (1975)

Sec re ta ry  v.  Koppers Company, Docket No. 3449 
Sec re ta ry  v.  Sun O il Company, Docket No. 76-3749

Other cases,  in c lu d in g  c li n ic a l su pe rv is ion o f law stud en t 
re pre senta tion , have in vo lved pre-he ar ing conferen ces,  disc ov ery 
mot ions , memoranda on mo tions  fo r  summary judgment, hearing 
re pre senta tion , po st -h ea rin g b r ie fs , p e ti ti o n s  fo r d irecte d 
re vi ew , and b ri e fs  on d ir ec te d  review .

INVESTIGATIONS

Case Study Survey on S ta te  Workers Compensation Programs

COMMENTS ON PROPOSED RULEMAKING

Fina l Rules o f Procedure fo r  the  Occup ational Safety and 
Health Review Commission

Temporary Orders Pr es er ving  Sta te  Enforcement A u th o ri ty  Under 
the  Occup ational Saf ety  and He alth Ac t

Re gu lat ions  Governing  Changes to  State Developmenta l Plans 
Department A u th o ri ty  to  Dete rmine the  Ex tent  o f Oth er 

Federal Agency J u r is d ic ti o n
Pub lic  Disclos ure o f the M on ito rin g o f Cer ta in  Hazards 
Occupation al Sa fe ty  and He al th  Program fo r Federal Employees 
Re gu lat ions  on Federal Program Change Supplements to  

State Developmental Plans
Re gu lat ions  on Federal & Sta te  Var iances  from Standards 
Re gu lat ion s on the  Exe rc ise o f Federal Enforcement A u th o ri ty  
Proposed Permanent Standa rd on Exposure to  Vinyl  Chlo ride  
Volun ta ry  Compliance & Abatement Agreements
Co ntracts fo r  On-Si te Consu lta tio n Programs by States
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Before the Senate Ap prop ria tion Committee:
Occupational  Safe ty & Health Ad min ist ra tio n and 
Nation al In s ti tu te  fo r Occupational Safety and Health 
Budgets fo r FY 1974

Before the House Committee on Education and Labor:
The Fai lu re  o f Three Years o f the Implementation and 
Enforcement of the Occupational Safety and Heal th Ac t,
120 Cong. Rec. E3462 (d a ily  ed. May 30, 1974)
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The Chairman. Than k yon very much, Mr. Cottine. I am very 
grateful  for tha t statement and very grateful, too, th at you come to us 
as a nominee for this important position. I was refreshed by your 
state men t—I read it last night. After a long day and long night of 
filibuster by rollcall here, I finally got to your statement at midnight— 
and I didn’t think anything would refresh me after  yesterday, but  it 
did. Your nomination is to be greatly appreciated, particular ly by 
those from this committee who were significant in developing the 
basic law tha t you will be working with.

The part  of your statement tha t impressed me so much last night 
was the way you addressed yourself to your concern for the simpli­
fication of procedures before the  Commission.

Could you give us for our record a little bit more flesh in that  regard? 
How do you feel tha t the Commission’s processes can be simplified 
while you still develop a full and complete record, which is of course 
necessary for your decision.

Mr. Cottine. I think two things I mentioned are of particular im­
portance—they relate to any par ty’s oppor tunity to fully present 
evidence. I have a great deal of faith in the administra tive law judges 
of the Commission to weigh evidence appropriately. Therefore, I 
don’t think there should be any grounds to exclude evidence from those 
hearings. Moreover, I think tha t a party feels that  they have been 
denied an opportunity to present their case when evidence or testi ­
mony has been excluded during a hearing.

In my mind, the opportuni ty for full expression is part of the sim­
plification of those procedures. I don’t think it should be necessary 
to conduct these proceedings in the same way a Federal district court 
proceeding is conducted, with complicated rules of procedure and 
evidence.

Second of all, I know the  Commission has under consideration some 
detailed rules which would in many ways alleviate the paperwork 
burden on both employers and employees in terms of the exchange of 
documents. I want to carefully review tha t particular area, because I 
think it is of special importance.

Finally, an area that has been in controversy in the past has been 
the blanket direction of review of cases in which the case comes on 
briefs before the entire three-Commissioner panel. I think tha t we 
should very specifically direct the issues we want  heard, so tha t the 
parties  do not have to consume themselves in the many issues t ha t a 
Commissioner might examine.

Those are three areas, of immediate importance.
The C hairman. T hank you. Now, most recently you have served as 

special assistant to Assistant Secretary Bingham for policy. During 
that  period I know tha t considerable changes in the administration of 
the act have been put  in to effect.

Could you describe some of your responsibilities as special assistant 
for policy?

Mr. Cottine. Well, in many ways I  participated in the transit ion 
of the Departmen t to its curren t activities. Specifically, I worked in 
the development of health standards, and also in the initiatives of 
OSH A and the other agencies, such as EPA, Food and Drug Adminis­
trat ion  and the Consumer Products Safety Commission, to integra te 
thei r overall efforts. Those have been my primary responsibilities 
during the brief 5 months I have been with the Labor Department.



11

The Chairman. Do you think tha t as a Commissioner you will be 
called upon to assess the prop rieta ry of some of your work as special 
assistant?

Mr. Cottine. Mr. Chairman, I have on very few occasions been 
asked to advise the Assistant Secretary regarding any enforcement 
cases. I will file with the committee, as well as with the Executive 
Secretary of the Commission, the designation of those few cases that I 
have participated in, 1 think bo th the canons of judicial ethics  as well 
as the United States Code would require my disqualification.

But for the most p art  there will be no decision that I participated 
in th at will be actively before the Commission for decision.

The Chairman. Do you feel as though you are sensitive to any 
situat ion tha t would have a conflict or would have the appearance of 
a conflict?

Mr. Cottine. Yes; I am.
The Chairman. And your action would be disqualifying yourself 

in those areas?
Mr. Cottine. Where I have actively partic ipated  in a case in any 

way, yes; I would.
The Chairman. Mr. Cottine, the Commission in the pas t has been 

accused of not issuing clearly definitive decisions which can serve as 
guidance to the Secretary in enforcing the act and to industry in 
conducting its affairs. I concur in your suggestion th at it is important 
for the Commission’s decisions to be clear, concise, and definitive.

I wonder, what procedures you think the Commission should 
adopt in an effort to reach decisions which provide this much-needed 
guidance and which are definitive?

Mr. Cottine. Well, I think—the first is one I mentioned a few 
minutes ago, and tha t is very specifically ident ifying for the parties 
in any case tha t comes before the Commission the issues which they 
should address. I think that will help focus the Commission’s consid­
eration of the legal issues brought  to them.

Second of all, I think it requires  good, honest editorial work by 
every Commissioner and a solid look at  the law. While I don’t think 
we should ignore any facts, I think we should get down to the basics 
and decide them carefully. I think t hat  will be accomplished especially 
if we make our decisions supportable in fron t of the cour t of appeals. 
And I intend to do so.

The Chairman. Senator Hatch, we have a nominee before us for 
the Occupational Safety and Health Review Commission, Mr. 
Bertram Cottine, who has given us a kind of statem ent that  I suggest 
we can all applaud.

And I am going to give Senator Hatch an opportunity to greet you 
and applaud  your nomination, Bert.

Mr. Cottine has been nominated to the Commission, and I have 
applauded the nomination, applauded his st atement. He talks about 
bringing commonsense to this area of law.

Senator  H atch. Well, t ha t would be refreshing is all I  can say.
The Chairman. Well, I used the word “refreshing” myself; we are 

togethe r on this, Orrin.
Senator  Hatch. We go right down the line together on almost every­

thing, except the important issues.
[Laughter.]
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The Chairman. This is an important issue, and I am glad we are 
together on this.

Senator Hatch. I appreciate that . Do you want me to-----
The Chairman. I wanted to give you an o pportunity to greet and 

to-----
Senator Hatch. Oh, you  bet. Well, I am so happy to see you this 

morning and I apprecia ted your coming in and visiting with me yester ­
day. I do have some questions; as soon as the chairman recognizes me, 
I will ask them.

The Chairman. I am ready for your questions. I jus t want to find 
out what  rules we are working on here this morning in terms of sitting, 
does anybody know? We have other nominations. We probably have 
an 11 o’clock deadline, Orrin, and we have four other nominations.

So I am happy to recognize you.
Senator Hatch. How do you view the role of the Review Com­

mission—and let me break tha t down into two par ts. Do you view it 
as an impartial adjudicatory body, or do you feel tha t the  Commission 
should equally represent labor, management, and the public?

Mr. Cottine. It  is in fact to be an independent agency. I concur 
in that  entirely. I think  that  to try to divide the Commission’s slots 
up was certainly not one tha t was intended by the act; I think all 
Commissioners take the same oath of office, which is to fairly and 
objectively analyze the facts and to reach a just  and honest judgment 
as to the application of the law.

Senator Hatch. OK. Do you feel tha t the Review Commission has 
effectively functioned in the past?

Mr. Cottine. Th at’s a tough question to answer. I think the 
Commission has failed on many occasions to supply the clarity and 
guidance that ’s necessary for employers. I cite one case, which, as I 
recall, was split 1-1-1, and which affirmed an adminis trative law 
judge’s decision. I think tha t as an adjudicatory  body it is the responsi­
bility  of the Commissioners to try to reach a shared understanding 
of the facts, and a shared interpreta tion of the law itself. Certainly  
I will strive to do that.

Senator  H atch. How do you view your appointment to this Com­
mission, as strongly supported by management, by labor, by the 
public, by employees, by whom? And whether or not strongly sup­
ported, which role do you think  you need to represent the most?

Mr. Cottine. I don’t believe I represent any of those groups as 
Commissioner. I believe it is my responsibility to look at all of the  
arguments and positions t ha t are presented to the  Commission and to 
decide amongst them, and to decide amongst them on the merits of 
each case.

Senator  Hatch. I would submit tha t maybe the role should be one 
of representing the public, for the benefit of the public and of the 
country .

Mr. Cottine. I would agree with that, and I think each Commis­
sioner has tha t responsibility.

Senator Hatch. How do you view the position of a public member, 
assuming th at you agree with tha t—a public member’s responsibility, 
a public member of the Commissioner?

Mr. Cottine. As I pointed out, I really don’t think tha t varies 
from any of the other two Commissioners’ responsibilities. I think tha t
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each of us has to come to a sense of what the parties are saying, why 
they think  a violation should or should not  be sustained, and what the 
appropriate action should be by the Commission itself, based on those 
facts.

Senator Hatch. Well, a number  of people, since we met yesterday, 
have informed me tha t they feel tha t from your public statements, 
your actions in the past, from background data  tha t they have and 
selected quotations  that you have made, th at you have been an active 
and an emotional advocate of unreasonably severe enf orc em ent- 
higher penalties, shortened abatement  periods, disregard for economic 
factors, and disregard for employers’ good faith efforts a t compliance 
and abatement. Now, this is the way a number of people view you. 
Whether tha t is true  or no t, I personally don’t know. But a number 
of people have complained to me tha t they are very upse t with this 
appointment.

Now, in this regard, given the fact tha t you have been closely asso­
ciated in your  career with representatives  of organized labor, and given 
Commissioner Cleary’s generally consistent support for positions pro­
moted by the Solicitor’s office, will your presence on the Commission 
create an imbalance insofar as the Commission’s evaluation of employer 
positions is concerned?

Mr. Cottine. I don’t believe it will create an imbalance at all, 
Senator. I believe that the situa tion  tha t I am charged with is to per­
form an adjudicatory  role. I have been an advocate in the past, and, 
as any attorney, I tried to zealously represent my clients within the 
bounds of the law ; I have provided  advice to clients and made s tate­
ments—and this can be reviewed—but that is a function tha t any 
attorney  performs representing his clients.

Senator Hatch. Well, you have to be an advocate, but some of 
the critics tha t have chatted with me indicate tha t your  sympathies 
are clearly and unequivocally on the side of labor. Now, under certain 
circumstances  I unders tand tha t, because mine are, too. B ut not in all 
cases. And they submit to me that your atti tude is characterized— 
and you will have to tell me whether you agree with th is or not, and I 
am sure that  you wouldn’t, b ut  I would like to have your response to 
it—th at your attit ude  is characterized by severe criticism of the De­
partmen t of Labor and OSHA on the grounds of insufficient inspec­
tion, too-low penalties, as well as OSHA’s alleged eagerness to avoid 
contest  by withdrawal of cita tions or compromise with some of these 
abate ment periods. They say you have charged the Labor Departm ent 
as being concerned with the statutor ily irrelevant impacts of the 
standards,  and they indicate to me th at your philosophy has been an 
employer will never recognize the force of law behind standards so 
long as there are infrequent inspections, relative ly mild penalties, and 
long abatem ent periods.

And so these are some of the concerns that  have been raised with me.
Do you feel tha t they are accurate and fair concerns about your 

appointment?
Mr. Cottine. Let me tr y to deal with those generally. Firs t of all, 

I think  tha t the comments th at  you were reciting are from congres­
sional testimony th at I  gave 3 years ago.

Senator  Hatch. Tha t’s correct. Among other things.
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Mr. Cottine. And I think those statements have to be viewed in 
the context in which they were made. First of all, with respect to 
penalties , at tha t time the Labor Department attem pted to justify 
its a ctivi ty really on paper ; tha t is, how high or low were the penalties, 
how many inspections did we conduct—it was a stric t data  analysis. 
I do not support a s trict dat a analysis of the Dep artm ent’s position. 
However, my statement was in response to their position. I think 
penalties  have a role to play, but  I think tha t their  role is certainly 
not simply to say i t’s a high penal ty or a low penalty, but whether the 
penalty accurately assesses the employer’s good faith, size of the 
business, and the past record of the employer with respect to health 
and safety  violations.

Senator Hatch. Let me say this. All over the West, which is ba­
sically my constituency, and especially in particu lar Utah, people are 
incensed about the overregulatory,  dictatorial, technical approach to 
OSHA standards  and problems tha t have been taken in the past by 
representa tives of the Government. And their concern, if you are 
appointed is tha t the situation is going to get worse rather than better.

One of the things that  Mrs. Bingham indicated to me is that she is 
going to go a lot more, the thrust of her adminis tration over OSHA 
will be a lot more toward trying to solve the toxicity problems and 
other  problems rather than  harassment of individual business people 
about wdiich complaints were made all over the West, and I am sure 
all over the country.

Now, there is a real fear tha t if you are appointed to this Com­
mission and we confirm your appointment, tha t you are ju st going to 
continue tha t past harassment set of techniques. And I would like to 
have your viewpoint with regard to whether tha t is t rue or not  true, 
because if it is true I—well, maybe I shouldn’t tell you this in advance, 
bu t I  think you could conclude tha t I would not suppor t your appoint ­
ment,  and tha t if it is true after you are appointed I would certainly 
do everything in my power to see tha t you are stripped of tha t 
appointment.

Mr. Cottine. First  of all, I think it ’s fair to say t ha t I believe that 
Dr. Bingham’s efforts to remove those standards which are not di­
rectly  related to health and safety from the Federal Register is an 
appropriate and important move. I say important for a number of 
reasons, the first of which is tha t those regulations that are n ot di­
rectly related to health and safety jeopardize the acceptance for 
precisely the reasons that you state. Second of all, I think tha t the 
concentrat ion of the Labor Department in terms of toxicity and other 
heal th hazards associated with chemicals is a very important one, and 
one which I  have spent a good deal of my time over the course of the  
past  5 years.

I think tha t in that regard the Commission has to prepare itself 
to deal with those issues and to deal with them effectively.

Finally, I think it is im portant to point out that  the Commission 
has tried to deal with what it considers unnecessary regulations 
through the de minimis provision of the act which allowed it  to essen­
tially simply issue a notice as opposed to a ci tation, I think tha t tha t 
is appropriate  use of the Commission’s au thority; it ’s one I  hope will 
have to be exercised less and less in the future with the revocation 
and modification of certain  Labor Department standards. But finally



15

I don’t think we a t the Commission can simply count on the Assistant 
Secretary to do all tha t work. I think we must continue to utilize 
tha t provision of the act when it is appropriate and when there is no 
direct relation to health and safety in a regulation t ha t has been cited.

Senator H atch. Some people think  that you want to do it  whenever 
it isn’t appropriate,  t ha t you want to overregulate, and tha t you are a 
believer tha t the Federal Government is the way to solve the problems 
rather than  expecting businessmen to care for the safety of their 
employees themselves.

Mr. Cottine. Well, I think there is a shared responsibility there 
under the act. Clearly the act recognized tha t joint  efforts in health 
and safety were an important component. I think we have to realize 
tha t they are critical in ultimately eliminating hazards at a partic­
ular work site. And I am not unmindful of that.

And I am also aware tha t the act has a definite purpose  in terms of 
the enforcement capacity of the Federal Government and tha t when 
it is exercised, the Commission’s job is to see whether the Government 
has in fact properly cited the employer, whether the penalty really 
does re late to the size and the good fa ith and the past  violations tha t 
tha t employer has been engaged in. And I think those are importan t, 
and I intend to give them appropriate consideration.

Senator Hatch. Given the argument tha t Chairman Cleary al­
ready consistently has backed labor’s arguments with regard to 
enforcement of OSHA regulations, and tha t you only need the vote 
of two Commissioners to control, do you feel that there will be an 
imbalance created on the Commission by your appointment?

Mr. Cottine. Well, first of all, I have, of course, read Chairman 
Cleary’s opinions in the  past. I would not  want to predict on any case 
tha t came up how I might vote, but you have my pledge tha t I will 
independently assess each one of those cases. I do no t intend to friv­
olously exercise my vote simply to affirm Commissioner Cleary’s 
position in a particular case.

Senator  Hatch. Given your present understanding of OSHA law 
tha t is developed through Review Commission and administra tive 
law judge decisions, and your understanding of the way OSHRC 
functions, what, if any, substantive and procedural changes do you 
feel should be made?

Mr. Cottine. Well, I think it ’s very important to simplify the 
procedures at the Commission, but I don’t think the procedures 
should be simplified at the sacrifice of any rights that  an employer 
or employee has there. I th ink a lot of that  simplification can be simply 
giving each employer and employee an opportuni ty to state  their 
case, and to s tate it as they know it best.

And, to follow up on your earlier question, I think tha t is par ­
ticularly  important, because it is the employers and the employees 
who ultimately have the day-to-day contac t with the work place.

Beyond that , the Commission has in the past  simply blanketly 
directed the review of cases without assisting the parties in any way 
as to the issues to be addressed. I don’t think this is an appropriate 
course of conduct. In  directing  review, I think tha t each Commissioner 
should responsibly art icula te the issues tha t should be addressed and 
not have the parties all over the field, as you know can occur in any 
appellate review of a case.

9 8 -3 7 8  0  -  77 - 3
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Senator Hatch. Do yon believe then tha t the employer should be 
first notified, given a period to correct the difficulty before any 
assessments or fines or penalt ies are made against him?

Mr. Cottine. Well, no, that ’s really not an issue tha t confronts the 
Review Commission itself.

Senator H atch. No, bu t let’s talk about it as an issue tha t con­
fronts the attitude of the Review Commission.

Mr. Cottine. Well, I  th ink the act is clear th at in serious violations 
that  penalties are to be assessed and a reasonable abatement date set 
for the correction of the  hazard. I believe tha t reasonable abatement 
date  should consider the nature  of the controls tha t have to be 
implemented-----

Senator H atch. But  you still would promote the approach, if you 
had your way and were able to do so, of assessing fines and penalties 
in, quote, serious violations of the act?

Mr. Cottine. The act  is clear; they are mandatory. But it is also 
clear tha t in assessing any  penalty, the size of the particu lar business, 
the good faith of the employer, and the past  record at tha t work site  
are to be considered.

Senator Hatch. Do you think the act should be changed with 
regard to that approach? A lot of people feel th at people in our society 
should not be assessed any  fines or penalties until there is some sort of 
a hearing and due process, and tha t after they have been given a 
reasonable time to correct the difficulty, then they should be pena­
lized if they do not comply. But enforced compliance without know­
ledge, based upon OSHA regulations tha t are not understood, have 
not  been explained, about which you complained here today—don’t  
you find something wrong with that?

Mr. Cottine. I think tha t we certainly are in a situation where each 
employer has an oppor tuni ty to have the case proven by the Secretary  
of Labor in front of the Review Commission, and I think th at ’s an 
important function.

Senator Hatch. Bu t do they really have to go that far? What I  am 
saying is, the minute the OSHA man comes in on his premises—well, 
let ’s sta rt with the beginning. Let ’s say tha t the inspector or the 
OSHA representative comes on the premises, should he have the r ight 
to just  walk on the premises without  some sort  of w arrant or some 
sort of permission by the court to enable him to do so, and then issue 
a first-instance fine or penalty?

Mr. Cottine. Well, as you know, the issue regarding the warrant is 
currently  in front of the  Supreme Court.

Senator Hatch. I know.
Mr. Cottine. I would hazard no guess as to how the Court will 

ultimately dispose of this.
Senator H atch. Well, let ’s not make a guess, l et’s talk about  what 

you believe. Do you believe somebody should be able to go on an 
employer’s premises without some sort of judicial writ or release in 
order to do so and then  issue a first-cause fine or penalty?

Mr. Cottine. If the Cour t sustains tha t as constitutional, then I 
think the act provision should be-----

Senator H atch. If you had your choice of the arguments, which 
would you argue before the Supreme Court  of the United States?

Mr. Cottine. Well, quite honestly, I would adopt the position 
tha t the Labor D epar tment has argued tha t under the public welfare
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clause and the inters tate commerce clause, the Government has the 
authority  to enter, to enforce public right. I don’t believe I will ever, 
however, have to reach that decision. The Court, I hope, will dispose 
of those issues one way or the other, and the Labor Department will 
either obtain  a warrant from the U.S. magistra te or proceed as it has 
in the past.

Senator Hatch. OK. Now, do you accept the current situation 
tha t the burden of proving the violation rests with the Secretary of 
Labor?

Mr. Cottine. Absolutely.
Senator Hatch. You do. Now, then, would you oppose actively 

any change or effort which would place responsibility and burden 
of proof on the shoulders of the employer?

Mr. Cottine. I have to say to you quite honestly tha t in any 
particular adjudicatory provision there are some shifts in the burden 
of proof. Sometimes they arise because a certain amou nt of evidence 
has been introduced and sometimes because they are affirmative 
defenses.

But I don’t believe th at those shiftings in the burden of proof should 
in any way diminish the Secre tary’s full responsibi lity to prove tha t 
the alleged violation actua lly occurred, tha t the abate ment date is 
reasonable in terms of the particular  facts at tha t worksite, and tha t 
the penalty as proposed is appropriate. Those are the affirmative and 
complete burden of the Secretary of Labor. And I would not support 
the reduction in those in any way.

Senator  H atch. What was your  role in the joint petition of Health 
Research Group in the Oil, ('hemical & Atomic Workers Union for 
issuance of carcinogen standards in January of 1974?

Mr. Cottine. In January of 1974?
Senator H atch. I believe it was January of 1974; if I am wrong 

on the date-----
Mr. Cottine. Oh, I ’m sorry, OK. It  was December 1972. I served 

as a staff associate and staff attorney with the Health  Research Group 
in the joint petition for the regulation of those toxic substances. I 
subsequently appeared as a representative in the administra tive 
hearings and ultimately  in the appellate litigation that  was brought  
in front of third circuit, first on tne emergency temporary standard 
and, second, on the permanent standard.

Senator  H atch. Were you lead counsel in that mat ter?
Mr. Cottine. I was not lead counsel; I was second counsel.
Senator Hatch. I see. What was your role in the join t petition of 

North Carolina Public Inte rest  Research Group, which, as I under­
stand it, is a Ralph Nader-associated organization—and I may be 
wrong on tha t—and the Textile Workers of America, AFL-CIO,  to 
the Departm ent of Labor  for revision of the occupational  health 
standard  on cotton dust?

Mr. Cottine. They sought  legal assistance for the purpose of pre­
paring a petition to the Departm ent for appropriate modification of 
the cotton dust standard, and I provided t ha t legal assistance.

Senator Hatch. In your position at the Dep artm ent of Labor, as 
Special Assistant for Policy to the Assistant Secretary for Occupational 
Safety and Health, were you ever directly or indirect ly involved in 
the selection of specific companies to be inspected by OSHA?
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Mr. Cottine. No, I  was not.
Senator Hatch. Not at all, directly or indirectly?
Mr. Cottine. No.
Senator Hatch. Were you not the primary author, or a t least one 

of the authors, of a book entitled “Winning at the Occupational 
Safety  and Health Review Commission”?

Mr. Cottine. Yes, I was.
Senator Hatch. Was much of the content  of the handbook supplied 

by Oil, Chemical & Atomic Workers Internationa l Union, AFL -CIO?
Mr. Cottine. No, it was not. The contents  of the book were 

authored ent irely by me and my two law student assistants. We chose 
to insert material in there tha t was from actual cases. I  believe i t is 
very important, especially when a nonlawyer is proceeding, to see the 
documents they have to offer so they have a sense of what might be 
contained in them.

Senator Hatch. Did you work closely with represen tatives of th at 
union in compiling the book, or in any way?

Mr. Cottine. I have represented them as an attorney in the past, 
and, of course, they have called on my counsel on occasion regarding 
the-----

Senator Hatch. Did you re ly on them for some of the input  for the 
book? Did they provide you with some of the input for the book?

Mr. Cottine. Many  of those cases I was their attorney or repre­
senta tive myself, so it was from my files.

Senator Hatch. So you utilized basically your files.
Mr. Cottine. Yes, in terms of legal services, th at ’s right.
Senator Hatch. Was indus try consulted in any way in the writing 

of your handbook?
Mr. Cottine. No, it  was not directly consulted.
Senator H atch. OK. Was this handbook w ritten  because the Health 

Research Group fe lt th at  the Commission was no t doing an effective 
job?

Mr. Cottine. It  was written essentially so tha t employees, who are 
basically nonlawyers, could effectively part icipate in its proceedings.

Senator Hatch. OK. With what unions have you worked to 
challenge standards  issued by OSHA? For instance, in the introductory 
section of your handbook, you state  “The Health Research Group 
has joined with numerous unions to actively challenge the inadequate 
and incomplete standards issued by OSHA.”

Mr. Cottine. I have represented the Oil, Chemical, and Atomic 
Workers International Union, affiliated with the AFL-CIO; I have 
also been assisting counsel in a case involving the review of the 
asbestos regulation which was sought by the Industrial  Union D epart­
ment of the AFL -CIO ; and have participated in other cases for the 
purposes of administrative hearing.

Senator Hatch. OK. What is your definition of “conflict of 
interest” ?

Mr. Cottine. In my mind, conflict of inte rest  first is financial, 
that  is, if I have any holdings in a company or any financial interest in 
a case tha t is currently pending before me for decision. I have no 
such financial interest.

Senator Hatch. Either  past, prospective, or present, I suppose.
Mr. Cottine. Well, prospective is pre tty hard  to guess, but I 

certainly would not purchase any as a commissioner.
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Conflict of interes t, second, deals with intimate familiarity with 
the facts in a parti cular case tha t I am ultimately asked to judge. 
There have been very few of those. There is one case in front of the 
Commission a t this poin t in time that is pending review by the full 
Commission; I intend  to disqualify myself from tha t case; it  would be 
entirely inappropriate for me, as counsel of record, to judge that 
case.

The Chairman. All right, how are we doing?
Senator Hatch. I am just  about through, and this is the only 

witness tha t I am going to interrogate, so I  think  we can save time 
on the subsequent witnesses. But I do have ju st a few more questions— 
and I have some from Senator Javi ts as well.

The Chairman. I wonder if we could have some of these extended 
in writing for w ritten  response, because we are running very shor t on 
time? Certainly Senator Javits’ questions could be presented in 
writing to-----

Senator Hatch. I think we can comply with that . How much time 
do we have?

The Chairman. Give it a run at 3 minutes, Orrin.
Senator Hatch. Well, l et me take 3 minutes and see what we can 

do, and if we can’t get through we will submit the questions to you. 
And then maybe in a week you could answer them.

During questioning before the Select Committee on Labor on 
May 22, 1974, you made a statement  regarding the contracting out  
of health  research contracts by NIOSH to the effect t ha t “Any con­
tractor who had previously consulted with  on behalf of industry had 
a problem of conflict of interest.” Do you remember making that 
statement?

Mr. Cottine. I recall a discussion regarding tha t issue, yes.
Senator Hatch. Do you still hold that same opinion?
Mr. Cottine. I think one has to examine those conflicts of interest, 

yes.
Senator H atch. OK. Do you not feel tha t your widely publicized 

close association with numerous labor organizations creates a 
philosophical conflict of interest for you?

Mr. Cottine. I do not  believe so. I think that  I have exercised 
my zealous representation of these individuals within the bounds of 
professional responsibil ity in the past, and I believe tha t there is a 
very different role to be played by a commissioner. And tha t role is 
very simply the objective assessment of each case, based on the merits 
presented.

Senator H atch. Some of the people who are concerned about y our 
nomination here have raised the point tha t—well, they have raised 
serious doubts as to your objectivity, as a t least a public representa­
tive on the Review Commission. And they have asked this question:  
Likewise, would not your association with the Departmen t of La bor 
create a conflict for you?

Mr. Cottine. Not at  all. I believe the Secretary  of Labor, as was 
pointed out, has to prove his case, and I in tend to exact tha t measure 
of proof from the Secretary.

Senator Hatch. In August 1975, in a let ter  to Labor Secretary 
John  T. Dunlop, signed by you, the Health  Research Group requested 
additional information on Burt  Conklin and Marshall Miller, the
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then newly appointed Dep uty  Assistant Secretary of Labor for 
Occupational Safety and Health , requesting a detailed educational 
background and work experience and any “actual or apparen t con­
flicts of interest.”

Now, since you expressed great concern a t tha t time for no t only 
actual  conflicts of intere st but  also for, quote, apparent, unquote, 
conflicts of in terest, of certain  individuals and programs within the 
Federal Government, could you explain what you meant by, quote, 
apparent, unquote, conflicts of interest?

Mr. Cottine. I believe that  is a direct quotat ion from the code 
of Federal regulations regarding employees of the Departmen t of 
Labor who are in executive position, such as Mr. Conklin and Mr. 
Marshal l were in.

Senator  H atch. You feel those standards should only apply to 
those who are in those positions?

Mr. Cottine. No, not at all. I think the  appropriate rules regarding 
conflicts of interest have been articulated  in the Commission’s regula­
tions. In terms of 28 U.S.C. section 455 which rela tes to the Federal 
judiciary as well as the Canons of Judicial Eth ics, I intend to abide by 
these although there is no Federal law tha t binds me to those two 
provisions.

Senator  H atch. I am going to have to ask you this question. It  
has been established that you have consistently worked with and in 
support of the position of organized labor throughout your career, 
and you have s tated that “neither inexperience nor conflicts of interest 
should be permitted to infect the mandated  protections  of the act .”

Now, do you feel tha t after  what appears to be only 4 to 5 years of 
experience, heavily leaning toward organized labo r’s viewpoint, tha t 
you have developed the judgment, wisdom, and skill necessary to 
occupy an objective quasi-judicial position of such importance?

Mr. Cottine. I believe I do, Senator, and I submit tha t during 
those 5 years I also spent time at the Georgetown University Law 
Center.  Tha t was after my 3 years of work at the Health  Research 
Group. I have had a lot  of opportun ity in tha t time to reflect on the 
act, and also on the related health and safety problems in terms of 
disabled persons. So tha t I believe I bring to the Commission the 
appropriate experience, training, and qualifications.

Senator H atch. OK. I have taken my 3 minutes. We will have some 
other questions for you. I  will try to get them out in the next few days, 
and if you can answer them in, what, 7 days? As soon as you can. 
How much time would you need?

The Chairman. Are the questions prepared?
Senator Hatch. Not yet, we will have to prepare them.
The Chairman. Well, all of those that are prepared, if we could 

have them for Mr. Cottine today. We earnestly  hope this can be 
discussed in executive committee tomorrow.

Senator Hatch. Well, I have many more questions from a lot of 
people who are quite upset  with his appointment. Whether they are 
justified or not, we are going to have to have those questions answered. 
What difference would a week make?

The Chairman. We’ll talk about this in our-----
Senator Hatch. Would you? OK. Well, I will submit questions 

to you.
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The Chairman. Yoh are always ready to respond to any questions, 
aren’t you, whatever is decided here?

Mr. Cottine. Certainly.
Senator  H atch. All right. I appreciate being able to chat with you 

today and appreciate your responses to these questions.
Thank you, Mr. Chairman.
The Chairman. And thank you, Senator Hatch. The record will be 

made complete with some statements tha t have been filed with me for 
submission to the record. Robert  Moran has a statement , the Mechan­
ical Contractors Association has a statement—they have some question 
whether it is appropriate for the Secretary of Labor to recommend a 
nomination of an individual to become a Commissioner in view of the 
fact tha t the Secretary of Labor appears as a par ty litigant in each 
case which is reviewed by the  Commission.

I think  tha t overstates Secretary Marshal l’s position in this but  
you have dealt with this. I wonder if yould say one thing about tha t, 
the fact tha t Secretary Marshal l does support  you in this position.

Mr. Cottine. Well, cer tainly. I think that the Secretaries of Labor, 
since the creation of the Cabinet-level position in 1913, have been 
regularly consulted on national labor law, involving both the issues 
as well as the appointments. The Secretary has been involved in the 
selection of NLRB appointees and many others. And this is con­
sistent with the traditional practice of even the Attorney General s 
involvement in the selection of the Associates and Chief Justices of 
the United States, which in fact are the last courts of review in this
land. e .

And the Commission, of course, is not the last court of review; 
the U.S. Court of Appeals and ultimately the Supreme Court may 
review its decisions.

Finally there has been no suggestion by the Secretary  or any of his 
assistants at any time that my selection was based on a decision th at 
I would vote for him. I submit that  no improper conduct of tha t type 
lifts occurred.

The Chairman. I appreciate that,  and I have nothing further. It  
impresses me tha t vour nomination and your background fits so 
precisely the qualities that we describe in the law for members of the 
Commission tha t there should be no question.

Mr. C ottine. Thank you, Mr. Chairman.
The Chairman. There are other statements here of support, and 

rath er than taking all the time to list them here, the statements in 
support of your nomination will be included with other necessary 
and relevant materials.

Thank you very much, Mr. Cottine.
[The prepared statement of Mr. Cottine and other  statements and 

material  referred to follow:]
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STATEMENT OF
BERTRAM ROBERT COTTINE 

OF THE DISTRICT OF COLUMBIA

TO BE A MEMBER 
OF THE

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION

BEFORE THE
COMMITTEE ON HUMAN RESOURCES 

UNITED STATES SENATE

SEPTEMBER 27, 1977

Mr. Chairman a d  Members of the Committee— I am 

honored by the President’s nomination to serve as a 

Member of the Occupational Safety and Health Review 

Commission and I welcome this opportunity to appear in 

support of my confirmation.
Introduction

The Commission plays a critical role in the just 

administration of t le Occupational Safety and Health 

Act for it must assure to every employer and employee 

a fair and prompt hearing in the Federal effort to preserve 

worker health and safety. Like any court, the Commission 

must resolve disputed interpretations of the Act and 

conflicting factual claims. However, I believe it is

essential that the Commission follow common sense 

procedures to arrive at common sense decisions regarding 

health and safety.
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Common Sense Procedures
When Congress created the Occupational Safety and 

Health Review Commission in 1970 it expected that a 
non-lawyer could effectively participate in the 
administrative proceedings. By 1975 it became necessary 
for me to author a hundred-seventy-five page handbook 

to help non-lawyers prepare for these hearings. The 
impact of complex procedures is obvious. Small 
businessmen and employees are significantly disadvantaged 

because they are unable to retain a battery of lawyers 
to overcome this complex procedural maze.

It is my strong belief that every party is entitled 

to their day in court with a full and fair hearing on 
the issues. If confirmed, I will support simplified 
procedures to assist parties in proving their cases 
in a prompt and uncomplicated manner. However, 
this simplification of Commission procedures must not 
sacrifice or in any way diminish the employer’s or the 
employee’s fundamental right to a full and fair hearing.

When the hearing date arrives, each party has a 
special and important case to present. No party should 
be denied a hearing simply because his evidence does 
not satisfy the detailed requirements of the hearsay 
rule or the specific conditions for authentication of

9 8 -3 7 8  0  -  77  - 4
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a document. When the Commission excludes evidence on 

intricate evidentiary rules it jeopardizes the acceptance 

of the Act by employers and employees. To paraphrase 

an old proverb, "you haven't convinced a man because 

you've silenced him."

Every case must receive careful and expeditious 

consideration. If confirmed, I will actively support 

the Commission's continued efforts to reduce delays. 

Simplifying complex procedures should assist in this 

effort. However, I believe the solution to most delays 

is hard work. I pledge the prompt consideration of every 

case by me and I will insist on the productivity of my

staff.
Common Sense Decisions

The opinions of the Commission determine the statu­

tory framework for Federal enforcement actions throughout 

the Nation. Therefore, these decisions must not only 

resolve the controversy between the immediate parties, 

they must provide sound guidance to employers and 

employees in their efforts to control workplace hazards.

If confirmed as Commissioner, I will closely 

analyze all the evidence and carefully consider all 

the legal arguments in reaching my decisions. As far 

as I am concerned the Secretary must prove his case.
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The Secretary is entitled to no special consideration 

in these cases and I will extend none. Plainly put, 

the Commission is not a rubber stamp for the Secretary.

If the Secretary fails to prove his case, then the 

citation must be vacated and the case dismissed. And,

I intend to deal with all the facts in a case presented.

To ignore a central factual issue is to make bad law.

I am also mindful that the Commission’s decisions 

are subject to judicial review under the Act. This is 

consistent with our constitutional system for reviewing 

administrative action. I do not believe that the

Commission should count on a lenient and uncritical re­

view of its decisions by the Courts of Appeals. The 

Federal judiciary has a right to expect a searching 

examination of the facts and a well-reasoned interpretation 

of the law from the Commission. If confirmed, I intend 

to author opinions which will supply the reviewing courts 

with a solid foundation for upholding the Commission's

decisions.
The Commission must take seriously the health and 

safety hazards which threaten the lives and health of 

working men and women and which also burden this Nation 

in terms of lost production, wage loss, medical expenses 

and disability compensation payments, as well as the 

inestimable cost of suffering to workers and their families.
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With the Labor Department's new concentration on 

serious health and safety hazards, the Commission must 

increase its vigilance because both the employer and 

the affected employees have far more at stake when a 

serious violation is alleged. In addition, the 

Commission will have to increase its technical, expertise. 

If confirmed, I intend to hire one staff attorney who 

has a background in safety engineering and another staff 

attorney with a background in industrial hygiene. Simple 

fairness to all parties requires this expertise on my 
staff.
Conclusion

The lives, health and safety of American workers 

as well as the success and operation of American business 

depend on the Commission's decisions.

I pledge to this Committee and to the Senate that 

I will fully and fairly consider each case presented 

for the Commission's review and that my decisions will 

be based on a forthright and complete analysis of the 

facts with careful deliberation on each party's 

arguments and an informed and honest judgment on the 

law. Moreover, I will make every effort to assure that 

the Commission's decisions are sufficient to meet the

careful and informed review of the United States
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Courts of Appeals. My best efforts will be invested 

in this challenge.
Finally, I take seriously my constitutional oath 

of office as well as my oath as an officer of the court.
If confirmed, I will faithfully execute my responsibilities 

as Commissioner affording to every person who comes 
before the Commission a full opportunity to be heard 

and a just and equitable decision.
Thank you very much for this opportunity to appear

before the Committee.
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The title for the afternoon session of this Section ["OSHA - A Look at 

its Record"] suggests an oft-quoted remark from a 1928 campaign speech of 

that colorful Democrat from the sidewalks of New York, Alfred Emanuel Smith: 

"Let's look at the record". Since this Labor Law Section is nothing if not 

meticulously bipartisan, I feel obligated to choose a quotation from a

triple-monikered New York Republican - John Foster Dulles - as a guide to

what people should look for when they follow A1 Smith's advice. Said Dulles: 

"The measure of success is not whether you have a tough problem to deal with, 

but whether its the same problem you had last year."

It goes without saying that "OSHA" and "problems" are synonymous, OSHA 

was created to solve tough problems - and, its 6 years of existence to date, 

has meant problems of all kinds for just about everyone.

If this were the opening session of a 2-semester law school course on the 

subject, I could say with some assurance that we would take a hard look at both

the problems and the solutions, If any, which have been applied, I make that

statement so you will know that there necessarily must be large gaps in whaL 

I am about to say. I'll try not to disappoint those who lust in their hearts 

for controversy, but I will concentrate on the area of OSHA closest to my

heart: the adjudicatory functions.

*Attorney at Law, Washington, DC. Former Chairman OSiH Review Commission?
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A t h i r d  New Yo rk  p o l i t i c a l  f i g u r e ,  S e n a tc r  J a v i t s  -  who was  r i g h t  in  th e  

t h i c k  o f i t  an d o u gh t to  know  -  c a l l e d  th e  l e g i s l a t i v e  p r o c e s s  le a d in g  to  en ­

a c tm en t o f  t h i s  la w  "T he  m ost  b i t t e r  la b o r- m an ag em en t f i g h t  in  y e a r s . "  And on e 

o f th e  s m a ll  h a n d fu l o f h o t ly —c o n te s t e d  i s s u e s  t h a t  s e p a r a te d  th e  c o n te n d in g  

f o r c e s  th ro u g h o u t t h a t  b a t t l e  wa s w h e th e r  th e  A c t ’ s i n i t i a l  a d ju d i c a to r y  fu n c ­

t i o n s  sh o u ld  be g iv e n  to  th e  S e c r e t a r y  o f  Lab or -  a s  o rg a n iz e d  l a b o r  w ante d  -  

o r  p la c e d  e ls e w h e re . An yone  who r e a d s  th e  A ct  to d a y  w it h  a l im i t e d  0S11A f a m i l ­

i a r i t y  w oul d c o n f id e n t ly  c o n c lu d e  t h a t  th e  f o r c e s  a d v o c a ti n g  th e  " p la c e d  e l s e ­

w here " s t r u c t u r e  w er e v i c t o r i o u s .  W hat I  am a b o u t to  s a y , h o w ev er,  m ig h t sh ak e

t h a t  c o n f id e n c e  so m ew ha t.

Th e A ct d i d ,  o f c o u r s e ,  c r e a t e  a n  e n t i r e l y  new  govern m en t e n t i t y  -  th e  

O c c u p a ti o n a l S a f e ty  an d H e a lt h  R ev ie w  Com m ission  — an d ma de i t  a v e r i t a b l e  

J e f f e r s o n i a n  mugwump by p u t t i n g  i t s  mug in  th e  E x e c u ti v e  B ra nch  (2 9  U .S .C .

$6 61 ) an d i t s  wump in  th e  c o u r t  s y s te m . (2 9 U .S .C . § § 6 5 1 (b ) (3 ) , 6 5 9 ( c ) ,  (,

6 6 0 ( a ) - ( b ) ) .  We a l l  know  t h a t  C o n g re ss  man y y e a r s  ag o c r e a t e d  c o l l e g i a l  a g en ­

c i e s  l i k e  th e  ICC,  th e  ETC, th e  NLRB -  an d many o th e r s  -  w hic h  can  b o th  l e g i s ­

l a t e  an d e x e c u te ,  e n fo rc e  an d a d j u d i c a t e  -  f u n c t io n s  t h a t  J e f f e r s o n  th o u g h t 

he  ha d s t r u c t u r a l l y  s e p a r a te d  in  th e  C o n s t i t u t i o n .  But  th e  Rev ie w  Com m ission  

was  so m e th in g  e l s e  a g a in .

I t  was  n o t c r e a t e d  a s  a s i n g l e  a g e n c y  w it h  m u l t i p l e  f u n c t i o n s ,  som e le g is *  

l a t i v e ,  some  e x e c u t iv e ,  an d som e j u d i c i a l  — t r a d i t i o n a l  h a ll m a rk s  o .  o u r lo u r  

B ra nch" a g e n c i e s ,  I t  wa s c a r e f u l l y  l i m i t e d  to  one s i n g l e  f u n c t io n  — j u d i c i a l  -  

an d d e l i b e r a t e l y  p la c e d  w her e j u d i c i a l  in d e p e n d en c e  i s  im p o s s ib le  -  th e  E xec -  

u t i v e  B ra nch  -  w hic h  i s  why "mugwu mp ", t h a t  1884  e l e c t i o n - y e a r  a n t ip o d e a n ,  h a s  

m eanin g h e r e .

T h i s ,  to  my m in d , h a s  c r e a t e d  OSHA p ro b le m  Number One  -  w h ic h  h a s  been  

c o m p li c a te d  by  p ro b le m  Num ber Two:  The C o m m is si o n 's  lo w v i s i b i l i t y  an d non­

e x i s t e n t  p r i o r i t y  w i th in  th e  b u r e a u c r a c y .



I f  yo u th in k  t h i s  i s  h y p e r b o le ,  l e t  roe g iv e  yo u a c o u p le  o f  q u ic k  exam ­

p l e s .  Any on e who can  re a d  can  e a s i l y  know t h a t  th e  C om m ission  h a s  o n ly  on e 

F u n c ti o n  to  p e rf o rm . I t s  r i g h t  t h e r e  in  th e  A c t 's  " C o n g re s s io n a l F in d in g s  an d 

P u rp o se s  C la u s e " : th e  " . . .  R ev ie w  C om m ission  [ i s  c r e a t e d ]  f o r  c a r r y in g  o u t 

a d ju d i c a to r y  f u n c t io n s  u n d e r th e  A c t" .  P e r io d !  N o th in g  e l s e !  T h a ts  a l l !

The  v e ry  f i r s t  Com mission  d e c i s io n  e v e r  a p p e a le d  ( i t  b o re  nu m be r 9 on  a Com­

m is s io n  d o c k e t t h a t  i s  r a p i d l y  a p p ro a c h in g  5 0 ,0 0 0 ’c a s e s )  r e s u l t e d  in  a d e c i s io ;  

by  th e  N in th  C i r c u i t  s t a t i n g  f l a t l y  -  an d c o r r e c t l y  -  "T he  a d m in i s t r a t i v e  st ru <  

tu r e  l i m i t s  th e  Com mission  to  a d j u d i c a t i o n . "  So t h e r e  c o u ld  be  no  m is ta k e , th - 

C o u rt  v i r t u a l l y  dr ew  p i c t u r e s  wh en  i t  a l s o  s a id :  " U n li k e  th e  NLRB an d th e  FTC, 

i t  h a s  n e i t h e r  p ro s e c u t io n  n o r e n fo rc e m e n t p o w ers . Those  have  b e en  e x c lu s iv e ly  

d e le g a te d  t o  th e  S e c r e t a r y ."  Madde n v . H odgs on , 50 2 F . 2d 278 , 28 0-2 81 (9 th  

C i r .  1 9 7 4 ) .

In  J u n e  1977, how ever , mor e th a n  s i x  y e a r s  a f t e r  th e  la w ’ s e n a c tm e n t,  

3 - ju d g e  p a n e l s  in  two  d i f f e r e n t  C i r c u i t s  is s u e d  f a c t u a l l y  e r ro n e o u s  d e c i s io n s  

c o n fu s in g  th e  Com m ission  w it h  th e  S e c r e ta r y  o f  L a b o r.  And b o th  p a n e l s  in c lu d e d  

a  r e t i r e d  A s s o c ia te  J u s t i c e  o f  th e  U .S . Su pr em e C o u rt  a s  on e o f  th e  3 ju d g e s .

A J u n e  16 , 1977  p e r  c u ri a m  d e c i s i o n  o f  th e  F i r s t  C i r c u i t  sp oke  o f  OSHRC

" c o m p li a n c e  p ro c e e d in g s "  an d ended  w i th  t h i s  s e n te n c e :

" I n  s h o r t ,  we w ou ld  s t r o n g ly  u rg e  OSHRC to  s t r a i g h t e n  up  i t 6  own t r e n c h e s  
l e s t  th e  em p lo y ers  i t  p r o s e c u te s  be  a b le  to  s l i p  th ro u g h  u n s c a th e d  [em­
p h a s i s  s u p p l ie d ] '. ',  f). F e d e r ic o  C o .,  I n c .  V. OSAHRC, No. 76-1 084  ( 1 s t  Ci ) 
1 9 7 7 ) ,

Two w ee ks l a t e r ,  on  J u n e  2 8 , 1 9 77 , a  d e c i s io n  Is s u e d  fr om  th e  D .C . C ir ­

c u i t  c o n ta in in g  a c o n c u r re n c e  w i th  su c h  f a c t u a l  e r r o r s  a s  " .  . . th e  Com miss ic  

w ou ld  c o n s t r u e  i t s  r e g u l a t i o n "  an d  "T he  s t a t u t e  r e q u i r e s  th e  Com m ission  to  

' s e t  [a ]  s t a n d a r d ’ " .  GAF C o r p o r a t io n  v . OSAHRC, No . 76-1 028  (D .C . C i r .  19 77 ) 

[e m p h a s is  s u p p l i e d ] .

I  c o u ld  c i t e  o th e r  su ch  e x am p le s  in  o th e r  d e c i s i o n s .  Th e p o in t  I  mak e,  

ho w ev er,  i s :  What h appens  to  t h a t  j u d i c i a l 'i n d e p e n d e n c e  so u g h t by  th e  s o - c a i b
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"victors" in the 1970 legislative struggle if the Courts themselves cannot 

tell the difference between the Secretary and the Commission? I will suggest 

an answer in a minute - but first, let me point out andther legal problem flow­

ing from this hybrid structure.

Udall v. Tallman, 380 U.S. 1, 16-17 (1965), stands for the proposition 

that the government's interpretation of a regulation "becomes of controlling 

weight unless it is plainly erroneous or inconsistent with the regulation," 

Until the Review Commission was created, there was only one Executive Branch 

interpretation reaching the Courts - that of the ICC or the Secretary of Labor 

or the SEC or what have you. Now, however, in many OSHA cases there are two 

often contradictory interpretations of regulations reaching the Circuit Courts 

one by OSHA - another _hv.. r.he-J3ninmlssion.

. Which one "becomes of controlling weight"? Which one is due the Court's 

deference? Well, pay your money and take your choice. They've gone both ways 

on this. The most disturbing thing, however, is not so much the inconsistency 

of it all - but the fact that a careful reading of many of these decisions 

convinces me, at least, that some courts didn't even know — or, at least, took 

no cognizance of the fact - that they were dealing with 2 separate agencies.

The bitter 1970 legislative fight for an adjudicatory system independent 

of the Secretary of Labor may well have been fought in vain if the Circuit 

Courts themselves overlook the interpretation placed on an OSHA regulation by 

the Review Commission and blandly give "deference" to the Secretary's inter­

pretation in those cases where that interpretation has already been rejected 

by the body Congress specifically created to perform the Act's adjudicatory

functions. I submit that this result would be different if the Commission had

been properly placed structurally within the government.

The structural confusion mentioned above has a meaning for everyone who 

must seek justice under this law. But also - and most especially - because of

what I am now about to say.

9 8 -3 7 8  0 -  77  - 5
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D u ri n g  one o f  th e  many c lo s e d - d o o r  s e s s i o n s  h e ld  in  l'97O  in  an  a tt e m p t 

to  g e t  a g re e m e n t on  an  OSHA b i l l  am oung  th e  c o n te n d in g  f o r c e s ,  one o f  th e  op ­

p o n e n ts  o f  an  in d e p e n d e n t a p p e a ls  t r i b u n a l  s t a t e d  r a t h e r  b l u n t l y  t h a t  h i s  op ­

p o s i t i o n  to ' th e  c o n c e p t was  b a se d  on  th e  f a c t  t h a t  "You c a n ’ t  mo nkey  w it h  a 

C om m is si on".  T hose  w er e th e  e x a c t w o rd s  u s e d . S in c e  he  wa s s u p p o r t in g  th e  com­

p e t in g  b i l l  u n d e r  w hic h  i n i t i a l  a d j u d i c a to r y  po wer  was  g iv e n  to  th e  S e c r e ta r y  

o f L a b o r,  t h e  re m ark  l e f t  a  c l e a r  i m p l i c a t i o n  t h a t ’, a t  l e a s t  in  h i s  m in d , you 

c o u ld  "m on ke y"  w it h  th e  S e c r e ta r y  o f  L a b o r,

B ei ng a  much mo re  in g e n u o u s  p e rs o n  a t  th e  ti m e , I  wa s so mew ha t a s to u n d e d  

to  h e a r  t a l k  a b o u t "m onkey in g" w it h  a me mb er o f th e  C a b in e t.  T h in g s  a r e  d i f ­

f e r e n t  now.  T h re e  C a b in e t mem be rs  -  an d  a  nu mbe r o f  o th e r  h ig h  o f f i c i a l s  -  ha ve  

been  c o n v ic te d  o f  c ri m e s  d u r in g  r e c e n t  y e a r s .  T h ere  h a s  been  t a l k  o f  W hit e  Hous 

o f f i c i a l s  "m onkey in g" w it h  th e  FB I,  t h e  CI A, th e  IRS an d -  y e s  -  even  w it h  OSH?

I  h e ad e d  th e  Rev ie w  Com m ission  d u r in g  th o s e  y e a r s  so  p e rh a p s  yo u m ig h t 

won de r w h e th e r  an yone "m on ke ye d"  w it h  th e  C om m is si on . W e ll , t h i s  much I ‘11 t e l l  

you : t h e r e  w ere  a  nu mbe r o f  a t t e m p t s .  No ne  o f  t h i s  in v o lv e d  i n d iv id u a l  OSHA

d e c i s io n s  w h ic h  w ou ld  hav e am oun te d to  ex  p a r t e  c o m m unic ati ons  o r  even  a c ri m ­

i n a l  o f f e n s e .  B u t,  had  th e  r e s i s t a n c e  to  w hat was  a tt e m p te d  been  l e s s  s tu b b o rn  

th e  C o m m is sio n 's  in d e p e n d en c e  -  s u c h  a s  i t  wa s -  wou ld  hav e been  even  l e s s .

I  am n o t g o in g  to  r e c i t e  th o s e  r i g h t  no w. Some a r e  m en ti o n ed  in  S e c r e ta r y  v . 

F r a n c is c o  To wer  S e r v ic e ,  I n c . ,  OSAHRC D ocket No. 48 4 5 , F e b ru a ry  6 , 1 9 76 , and 

th e  a tt a c h m e n ts  to  th e  d i s s e n t i n g  o p in io n .

Th e R ev ie w  C om m is si on , o f  c o u r s e ,  d o e s  n o t have  C a b in e t s t a t u s  -  th e  Sec ­

r e t a r y  o f  L ab o r d o e s . T h is  s i t u a t i o n  i s  f ro u g h t w it h  p o t e n t i a l  t r a n s g r e s s i o n s  

in  a  sy s te m  w here  govern m ent po w er  v e r y  o f te n  d e p en d s  up on  o n e 's  p ro x im it y  to  

th e  P r e s i d e n t .  Ev en  be yo nd  t h i s ,  th e  R ev ie w  C o m m is si o n 's  s t a t u s  a s  an  E x e c u ti v  

a g e n c y , no  m a t t e r  how in d e p e n d e n t,  r a i s e s  s e r io u s  q u e s t i o n s  a s  to  w h e th e r  i t  

i s  a p p r o p r i a t e  -  o r even  p o s s ib l e  -  f o r  o n e .E x e c u ti v e  agency  to  be  s i t t i n g  in

ju d g em en t o v e r  th e  d e te r m in a t io n s  o f  a n o th e r  E x e c u ti v e  a g en c y .
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One example of the 3 foregoing sentences: When an employer contests an 

OSHA citation, the 2 parties to the contest (the cited employer and the Sec­

retary of Labor) are equals before the Review Commission’s bar. That’s the 

American system of justice. Right? Well, unlike employers, OSHA often refuses 

to abide by Review Commission decisions. And, again unlike employers, they 

get away with it.

OSHA suffers from political as well as structural problems. It is my op­

inion - and I have considered this often, and from a number of perspectives - 

that the quality of justice under OSHA - or, at least, the appearence thereof - 

is adversely affected by the manner in which both Presidents Nixon and Ford

filled Commission vacancies. I see little value in beating a dead horse, so

I wouldn't mention this except for the existence of reports that President 

Carter has decided to follow the Nixon-Ford policy of allowing the Secretary 

of Labor to choose the person that he (Carter) will appoint to the Review Com­

mission's existing vacancy.

Now I know that past Labor Secretarys have been allowed by Presidents 

to effectively fill vacancies on the NLRB, the EEOC and other "Independent" 

agencies. I see no serious impropriety with that because the Secretary of Labor 

has no official interest in the outcome of any of their decisions. In the Rev­

iew Commission, however, the Secretary of Labor is the prosecutor in every case 

He files thousands of briefs each year, and his attorneys argue thousands of 

cases each year, trying to persuade the Commission to decide cases his way 

rather than the Respondent’s way. At this very moment, the Secretary of Labor 

is an adversary in literally hundreds of cases previously decided by admin­

istrative law judges (ALJ's) which are pending on appeal before the 2 sitting 

Commission members. His attorneys have filed briefs in most of them.

Many of these cases are unresolved because one member is persuaded by the 

respondent’s case and the other by the Secretary’s case. Only the appointment 

of a third member can break the deadlock. Now, I ask you this, should one cf
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th e s e  two a d v e r s a r i e s  s e l e c t  th e  p e rs o n  who w i l l  c a s t  th e  d e c id in g  v o te 7  Bot h 

N ix on  an d F o rd  answ ere d  " y e s "  wh en s i m i l a r l y  c o n f r o n te d .  C a r t e r 's  an sw e r i s

s t i l l  to  co m e.

Now I ' d o n ' t  say  t h a t  th e  p e rs o n  who i s  e v e n tu a l ly  s e l e c t e d  w i l l  n e c e s s a r i l>  

v o te  th e  way a d v o c a te d  by  th e  p e rs o n  who c h o o se s  h e r  (o r  h im ) . But  sh o u ld  he  (01 

s h e )  do  so  in  any  o f  th e s e  p e n d in g  c a s e s ,  i t  w i l l  s u r e ly  c r e a t e  an  a p p e a re n c e  

o f  i n j u s t i c e .  H av in g b een  s u b je c te d  t o  ma ny in s t a n c e s  o f  u n e t h i c a l  c o n d u c t by  

h ig h  govern m en t o f f i c i a l s  in  r e c e n t  y e a r s ,  I  su b m it  t h a t  th e  p u b l ic  w ou ld  be  

In c l in e d  to  b e  s u s p ic io u s .

C o n fi d e n c e  in  th e  i n t e g r i t y  o f t h e  j u d i c i a l  sy st em  i s  a fu n d a m e n ta l n e c ­

e s s i t y  in  a f r e e  s o c i e t y .  I  s i n c e r e l y  b e l i e v e  t h a t  t h i s  c o n c e p t d e s e r v e s  mo re  

r e s p e c t  th a n  i t  h a s  r e c e iv e d  to  d a te  fr om  th e  W hit e  H ous e.

S u p p o se , God f o r b id ,  t h a t  I  ha d w an te d  re a p p o in tm e n t wh en  my te rm  e x p ir e d  

3 m onth s a g o . Kn ow ing  th a t  my f a t e  was  i n  th e  h ands  o f  th e  L abor D e p a r tm e n t,  

w o u ld n 't  i t  h a v e  b e en  hum an n a tu r e  t o  h a v e  r e f r a i n e d  fr om  r e n d e r in g  som e o f 

th e  o p in io n s  1 i s s u e d  in  r e c e n t  y e a r s ?  Th e j o b ,  a f t e r  a l l ,  i s  m o n e ta r i ly  a t ­

t r a c t i v e .  I t  p a y s  $ 5 0 ,0 00  a y e a r .  I  su b m it  t h a t  i t  w ou ld  be  a fo r m id a b le  s t r a i n  

f o r  a p e rs o n  who w ante d  to  c o n ti n u e  i n  su ch  an  o f f i c e  to  have to  v o te  e ac h  da y 

f o r  o r  a g a i n s t  p o s i t i o n s  s t r o n g ly  a d v o c a te d  by  th e  p a r ty  who w i l l  make th e  ap ­

p o in tm e n t d e c i s i o n .  I t  p la c e s  s u c h  a me mb er in  a hu m an ly  i n t o l e r a b l e  p o s i t i o n .

Doe s t h i s  f a c t  a f f e c t  th e  ou tc om e o f  d e c i s io n s ?  I  have no  e v id e n c e  t h a t

i t  d o es  b u t a  c u m u la ti v e  a n a l y s i s  o f  p a s t  d e c i s io n s  d o e s  r e v e a l  one r a t h e r  i n ­

t e r e s t i n g  f a c t .  Th e S e c r e ta r y  o f  L a b o r d o e s  muc h b e t t e r  w it h  h i s  c a s e s  b e fo re  

th e  C om m is si on  me mb ers th a n  he d o e s  b e f o r e  a d m in i s t r a t i v e  la w  ju d g e s  who ha ve  

l i f e  t e n u r e  and ( do  n o t have  to  lo o k  t o  th e  S e c r e ta r y  e i t h e r  f o r  a p p o in tm e n t 

o r  r e a p p o in tm e n t.

A ll  OSHA c a s e s  a r e  ( u n le s s  p r e v io u s ly  s e t t l e d )  h e a rd  an d d e c id e d  by  on e 

o f  th e  45  R ev ie w  Com mission  A L J 's . T h e i r  d e c i s io n s  a r e  th e n  s u b j e c t  t o  re v ie w

by  th e  3 m em be rs  s i t t i n g  a s  a p a n e l .  On re v ie w , th e  mem be rs  change  th e  r e s u l t



ordered by the ALJ in about 35 to AO percent of the cases. When they do so, 

they favor the Secretary 3 times more often than they do the employer. In other 

words, for every ALJ decision favoring the Secretary which the members reverse 

in order to enter a finding for the employer, there are 3 ALJ decisions for the 

employer which are reversed in order to enter findings favoring the Secretary.

These figures wouldn't show much if only the decisions of a single judge 

are counted. But a pool of A5 separate judges would presumably be large enough 

to compensate for idiosyncrasies in any single judge or his decisions.

I submit that nothing has been done to change the apparent injustice of 

allowing the Secretary of Labor to fill Review Commission vacancies because of 

the low visibility of the agency and the consequent total lack of interest by 

the public, the press, the bar, and the Congress. When no one pays attention, 

injustice is more likely to flourish. That, as I said earlier, is what I desig­

nated "OSHA Problem Number Two."

Now, for a brief look at some other OSHA problems.

State Plans

OSHA can be taken over by any state if the Secretary of Labor approves of 

a state-submitted proposal for so-doing which meets certain statutory criterion 

set forth in 29 U.S.C. §667. Thi6 has already happened in 20 to 25 states. The 

problem is that these states then become the judge of OSHA within their borders. 

The D.C. Circuit's CAF decision (cited earlier) illustrates that the identical 

OSHA standard on asbestos - a substance identified by Congress as one of the 

most harmful to working people - received diametrically opposite interpret­

ations in 2 jurisdictions - and a third jurisdiction (the Nation's largest state 

- has been permitted by OSHA to have a different asbestos regulation. In my 

opinion, if something is hazardous to workers in Wisconsin, its equally haz­

ardous in Illinois and everywhere else. Equal protection of all American work­

ers is impossible unless there are uniform safety and.health regulations which

are uniformlly interpreted.
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What we a re  now se e in g  i s  th e  b a lk a n iz a t io n  o f Jo b s a fe ty  and h e a l th  -  th e  

s i t u a t i o n  which  p re v a il e d  fo r  th e  p re -1 971  y e a rs  and  wh ich  p ro v id ed  on e o f th e 

major  j u s t i f i c a t i o n s  fo r  th e  F e d e ra l Go ver nm ent  t o .g e t  in to  t h i s  f i e l d  a t  a l l .

The  OSHA S ta ndar ds

I d o n 't  th in k  i t  n e cessa ry  a t  t h i s  p o in t to  b e la b o r on ce  ag a in  th e  f a c t  

th a t  f a r  to o  many of th e  OSHA s ta n d a rd s  a re  su b je c t to  C o n s t i tu ti o n a l  chall enge  

fo r  f a i l u r e  to  g iv e em pl oy er s re g u la te d  by them  f a i r  w ar ni ng  o f wha t th ey  a re  

su pp os ed  to  do . O th er s a re  f a r  to o  s p e c i f i c  to  be  m ea nin gfu l in  th e  r a p id ly  

ch an gin g i n d u s t r i a l  c li m a te  e x i s t in g  to d ay . S t i l l  o th e r s  a re  d es ig ned  fo r  com­

f o r t  and  co nven ie nce  -  no t jo b  s a f e ty  and h e a l th .

The  f a c t  i s  obv io us.  OSHA s ta n d a rd s  a re  p o o rl y  w r i t te n . M a c h ia v e ll i po in t 

ed  ou t mo re th an  500 y ea rs  ag o t h a t  on e o f th e  c h ie f  fo u n d a ti o n s  o f a l l  S ta te s  

i s  good la w s.  OSHA's f a i l u r e  to  c le a n  up i t s  r e g u la t io n s  i s  sh ak in g  th e  ver y

fo u n d a ti o n  o f  i t s  e x is te n c e .

OSHA sh ould  ha ve  -  bu t has  n o t y e t -  ta k en  i t s  m ar ch in g o rd e rs  from  th e

conclu d in g  p ara g ra ph  of  th e  F i f th  C i r c u i t 's  d e c is io n  in  Diamond Roo fing  Co. v

OSAHRC, 528 F. 2d 64 5,  650 (5 th  C i r . 19 76 ):

"The pu rp os e o f OSHA i s  to  o b ta in  s a fe  and  h e a l th f u l  wor ki ng  co n­
d i t i o n s  th ro ugh p ro m ulg a ti on  o f  o c c u p a ti o n a l s a fe ty  and h e a l th  s ta n d a rd s  
whi ch  t e l l  em ploy ers wh at th ey  mu st do to  .a vo id  haz ar dous c o n d it io n s .
To s t r a i n  th e  p la in  and  n a tu r a l  meaning  of wo rds fo r  th e  purp ose  of  a l ­
l e v i a t i n g  a perc e iv ed  s a f e ty  h azard  i s  to  d e la y  th e  day when  th e  oc cu p­
a t i o n a l  s a fe ty  and  h e a l th  r e g u la t io n s  w i l l  be  w r i t te n  in  c l e a r  ar.d co n­
c i s e  la nguag e so  th a t  em plo yer s w i l l  be  b e t t e r  a b le  to  u n d e rs ta n d  and 
o b se rv e  th em ."

Bo th  la b o r  and  manageme nt wan t t h i s .  A Ju ne  16 , 1977 r e p o r t  fro m th e  In ­

d u s t r i a l  Un ion  D ep ar tm en t, AFL-CIO, c o n ta in s  t h i s  a p t comment:

"To th e  em ploy er  th e  s ta n d a rd  sh ou ld  be  th e  e x p re ss io n  o f  a p ra c ­
t i c a l  o b je c t iv e  -  and a me thod  o f ach ie v in g  th a t  o b je c t iv e  -  wh ich r e ­
s u l t s  in  th e  re d u c ti o n  o f r i s k  to  h is  em ploy ee s and  to  h im s e lf , to  th e  
lo w est p o s s ib le  l e v e l . "

The  In s p e c ti o n  P r i o r i t i e s

OSHA i s  obse ss ed  w it h  s t a t i s t i c s .  Hov/ many in s p e c t io n s , how many c i ta t io n s

how many d o l l a r s  pr op os ed  in  p e n a l t i e s !  They ev en  e v a lu a te  S ta te  p la n s  on th e



37

c r i t e r i a .  Y e t,  no ne  o f th e s e  t h i n g s  w i l l  n e c e s s a r i l y  a d v an c e  th e  A c t ’ s  p u r­

p o s e s  -  r e d u c t io n  in  h a z a rd s  t o  w o rk e rs  th ro u g h  im pro ved  jo b  s a f e t y  an d h e a l th  

c o n d i t i o n s .

A fe w  y e a r s  ag o I  n o te d  t h a t  OSHA is s u e d  som e 8 ,0 0 0  c i t a t i o n s  on e y e a r  

f o r  im p ro p e r ly  gua rd ed  f a n s  -  y e t  t h a t  sam e y e a r  (a nd th e  y e a r  b e f o r e )  t h e r e  

was  no  r e p o r t  o f  an y  w o rk e r i n j u r i e s  -  n o t even  a  s i n g l e  c u t  f i n g e r  -  from  

im p ro p e r ly  g ua rd ed  f a n s .

Th e f i g u r e s  a r e  t h e r e  t o  sh ow  w hat  c a u s e s  i n j u r i e s  to  w o rk e rs . I  know 

th e  S t a t e s  keep  them  f o r  W ork m en 's  Comp r e a s o n s .  I t s  a lm o s t to o  o b v io u s  to  

b e a r  r e p e a t in g  b u t th e  f i r s t  e le m e n t in  r e d u c in g  h a z a rd s  i s  to  d is c o v e r  w hat  

c a u s e s  th em . M ea n in g fu l p r i o r i t i e s  f o r  i n s p e c t i o n s  c a n n o t be  e s t a b l i s h e d  w i th ­

o u t t h a t  in fo r m a t io n .  B ea r i n  m in d t h a t  I  am n o t s p e a k in g  o f  i n d u s t r y - b y - in d ­

u s t r y  a c c id e n t  f i g u r e s ,  I 'm  s p e a k in g  o f h a z a rd - b y -h a z a rd  f i g u r e s .  Th e OSHA 

s ta n d a r d s  o s t e n s i b l y  a d d r e s s  th e m s e lv e s  to  i n d iv id u a l  h a z a rd s  -  n o t i n d u s t r i e s .  

Th e i n j u r y  s t a t i s t i c s  s h o u ld  con fo rm  to  t h i s  sy s te m  -  an d th e  I n s p e c t i o n s  con ­

d u c te d  a c c o r d in g ly .

O b ta in in g  C om pli ance

Th e p u rp o se  o f t h i s  A ct I s  em plo yee  s a f e t y  an d h e a l t h .  Th e f i r s t  s t a t e d  

C o n g re s s io n a l p u rp o se  o f th e  A c t i s

" ,  . . e n c o u ra g in g  e m p lo y e rs  an d em plo yees in  t h e i r  e f f o r t s  to  r e ­
du ce  . . . [e m plo ym en t h a z a r d s ] " .  29 U .S .C . 5 6 5 1 (b ) (1 )  [e m p h a sis  s u p p l i e d ] ,  

I  s u g g e s t  t h a t  th e  i s s u a n c e  o f  1 0 0 ,0 0 0  c i t a t i o n s  p e r  y e a r  n o t  o n ly  d o e s  l i t t l e  

to  e n c o u ra g e  th e  e m p lo y e r’ s e f f o r t s  -  i t  h a s ,  so  f a r ,  p ro d u c e d  l i t t l e  o r  n o th in g  

in  th e  way  o f  a c c id e n t  r e d u c t i o n .

F o r 6 y e a r s  no w,  OSHA h a s  b e e n  c o n d u c te d  l i k e  som e k in d  o f  i n d u s t r i a l  

p o l i c e  f o r c e  m ak in g u n announced  r a i d s  on  w o rk p la c e s  a ro u n d  th e  c o u n tr y  to  c a tc h  

e m p lo y e rs  b e fo re  th e y  g e t  a c h a n c e  to  sw ee p th e  d a y ’ s  d e b r i s  fr om  th e  f l o o r  

o r  r e p l a c e  a b u rn e d -o u t l i g h t  b u lb .  Wh at O S H A .f a il s  to  r e a l i z e  i s  t h a t  p o l i c e ­

men p la y  a  l a r g e l y  sy m b o li c  r o l e  in  o u r s o c i e t y .  In  a  f r e e  s o c i e t y  n e a r ly  t i l
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o f th e  p o l i c i n g  i s  do ne  by  c i t i z e n s  who a c c e p t th e  la w s an d a b id e  by  th em . 

N e a r ly  a l l  e m p lo y ers  a r e  go od  la w - a b id in g  c i t i z e n s .  So a re  n e a r ly  a l l  em pl oy ee s 

Th ey  w i l l  obey  th e  la w  i f  th e y  kn ow  a b o u t i t .

F o r OSH A's b e n e f i t ,  I  th in k  t h i s  p o in t  s h o u ld  be  mad e:  I f ,  on  an y s in g le  

d a y , a s  fe w  a s  on e p e rc e n t  o f  th e  e m p lo y e rs  w ere  d e te rm in e d  to  v i o l a t e  a s i n g l e  

p r o v i s io n  o f  OSHA r e g u l a t i o n s ,  i t  w ould  ta k e  5 0 ,0 0 0  OSHA in s p e c t o r s  to  c a tc h

th em  in  th e  a c t .

In  19 70  th e  L abor D ep art m en t b o a s te d  o f i t s  1 2 -y e a r  r e c o r d  o f  s u c c e ss  

u n d e r th e  M ari ti m e  S a fe ty  A ct -  a 47% to  53% r e d u c t io n  in  th e  i n j u r y  fr eq u e n c y  

r a t i o s .  T h is  n o te w o rt h y  a c h ie v e m e n t r e s u l t e d  -  n o t fr om  th e  h a n d fu l  o f e n f o r c e ­

men t a c t i o n s  i n i t i a t e d  e ac h  y e a r  -  b u t from  e n l ig h te n e d  en co u ra g e m e n t o f v o l ­

u n ta r y  c o m p li a n c e .

The y d id  i t  b e f o r e .  The y c a n  do  i t  a g a in .  But  th e  f i r s t  r e q u ir e m e n t i s

to  abandon  th e  c o p s - a n d - ro b b e r s  a p p ro a c h  an d r e t u r n  to  m eth ods w hic h  pro ved

s u c c e s s f u l  in  th e  p a s t .

Oka y!

I  p ro m is e d  so m eth in g  f o r  th o s e  o f  yo u w it h  l u s t  in  y o u r h e a r t s  fo r  c o n tr o ­

v e r s y  -  so  h e re  co mes  my d e l i v e r a n c e .

OSHA IS  NOT A LABOR-MANAGEMENT LAW

T h is  A ct  i s  n o t a  b i t  l i k e  th e  Wagner Act  o r  T a f t - H a r t l e y  w here  la b o r  and 

m an ag em en t a r e  l in e d  up  a s  a d v e r s a r i e s .  I  know th e  ABA h a s  s t r u c t u r e d  t h i s  s e c ­

t i o n  so  a s  to  a c h ie v e  a s  e q u a l a  b a la n c e  a s  p o s s ib l e  be tw een  la w y e rs  r e p r e s ­

e n t in g  man ag em en t an d la w y e rs  who r e p r e s e n t  u n io n s . T h a t ’ s f i n e .  I t  r e f l e c t s

th e  r e a l i t i e s  o f th e  NLRA. OSHA was  add ed  to  t h i s  S e c ti o n  so on  a f t e r  i t s  en ­

a c tm e n t an d ou r OSHA su b c o m m it te e  i s  s t r u c tu r e d  l i k e  a m in i - S e c t i o n  o f Lab or

R e l a t i o n s  Law . Bu t I t  j u s t  d o e s n ’ t  ma ke an y s e n s e .  I t  d o e s  n o t  r e f l e c t  th e

r e a l i t i e s  o f  OSHA.

F orm er  Lab or S e c r e ta r y  Jo h n  D unl op r i g h t f u l l y  d e p lo re d  th e  a d v e r s a r i a l

n a t u r e  o f  OSHA, and a t  l e a s t  o n c e  p u b l i c ly  la m e n te d  t h a t  "T he  p r e s e n t  p ro c -



edures are aimed at maximizing antagonisms.

The Act does provide for adversary hearings but they aren't labor on one 

side - management on the other. They are government against management. I doubt 

if anyone will take exception if I say that I've read - and written - more op­

inions under this Act than any other human being. That experience has taught 

me that most cases are simple enforcement proceedings against employers - not 

unlike building code or food and drug cases. Labor is not a party and workers 

do not participate.

When workers do participate in the hearings, they show up most often as 

witnesses for the employer. When labor unions appear - and these are rare oc­

casions - they most often support the government position, but they also op­

pose it on occasion. See, for example, UAW v. OSAHRC, a June 24, 1977 decision 

of the Seventh Circuit (No. 76-1718). What the Supreme Court said in Dunlop v. 

Bachowski, 421 U.S. 560 (1975) under a different statute - applies equally to 

OSHA - to wit: The statute, in effect, makes the Secretary the union member's 

lawyer in carrying out the purposes of the Act.

This disposition to think of OSHA along labor-management lines has created 

many anomalous situations. Some people think the 3 Review Commission members - 

like a tripartite labor arbitration tribunal - must include one from labor, 

one from management, and one neutral. Indeed, some State Review Commissions 

even require this by statute. If this is right, where does that leave the singl 

ALJ who has heard and decided the case before it reaches the members? Must each 

of them be like all of Gaul, divided into three parts?

The Act requires the members - just as it requires the judges - to apply 

the law to the facts of each case on the basis of the record made before the 

judge, and to do so in accordance with 5 U.S.C. §554. See 29 U.S.C. §659(c). 

There is no room for partisan representation under such a requirement.

Review Commission Doesn't. Promote Safety

In this connection, several Circuit Courts have mistakenly asserted that
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th e  me mb ers o f  th e  Rev iew C om m ission  a r e  s a f e ty  e x p e r ts  -  an d some s a f e t y  o rg ­

a n i z a t i o n s  h av e  p ro m ote d  th e  n o t io n  ( w i th  som e s u c c e s s ,  u n f o r tu n a t e ly )  t h a t  

s a f e ty  p r o f e s s i o n a l s  sh o u ld  s i t  a s  m em be rs  o f  t h a t  t r i b u n a l .

Th e A ct t e l l s  th e  P r e s id e n t  [n o t t h e  S e c r e ta r y  o f L ab o r]  to  s e l e c t  Rev iew 

C om m ission  mem be rs  "f ro m  amoung p e r s o n s  who by  re a s o n  o f t r a i n i n g ,  e d u c a t io n ,  

o r  e x p e r ie n c e  a r e  q u a l i f i e d  to  c a r r y  o u t th e  f u n c t io n s  o f  th e  C om m is sion  under 

t h i s  A c t ."  29  U .S .C . $661(a ) [e m p h a s is  s u p p l i e d ] .  The A ct  s p e c i f i e s  t h a t  th e s i 

f u n c t io n s  a r e  l im i t e d  to  a d j u d i c a t i o n .  29 U .S .C . § § 6 5 1 (a ) , 6 5 9 ( c ) .  Th e mem­

b e r s  m ust  b e  q u a l i f i e d  to  a d ju d i c a t e  i s s u e s  in  d i s p u te  -  i s s u e s  l i k e  th e  bu rd en  

o f  p r o o f ,  r e le v e n c y ,  j u r i s d i c t i o n ,  c o n s t i t u t i o n a l i t y ,  s u f f i c i e n c y  o f  th e  e v id ­

e n c e , an d th e  l i k e .  The s a f e t y  e x p e r t s  b e lo n g  in  th e  w i tn e s s  c h a i r  -  n o t on

th e  b e n ch .

C o n c lu s io n

T hese  a r e  a few o f  th e  OSRA p ro b le m s  a s  I  s e e  th em . Are  th e y  th e  sam e 

ones  t h a t  e x i s t e d  l a s t  y e a r?  In  my o p in io n  th e  answ er i s  " y e s " .

P r e s id e n t  C a r te r  seem s d e s t i n e d  t o  f o l lo w  th e  N ix on-F ord  m et hod  f o r  s e l ­

e c t in g  R ev ie w  Com m ission  m em be rs . Th e p ro m is e  o f im pr ov em en t in  th e  OSHA s t a n ­

d a rd s  re m a in s  j u s t  t h a t  -  a  p ro m is e . You  w i l l  r e c a l l  o u r new  P r e s id e n t  -  th e  

on e who s a i d  h e ’d  n e v e r  l i e  to  u s  -  s a y in g  in  a f i r e s i d e  c h a t l a s t  W in te r t h a t  

he  i n te n d s  to  do  mo re  a b o u t F e d e r a l  r e g u l a t i o n s  th a n  m e re ly  c u t dow n on  the m 

o r  p u t th em  in  E n g l is h  -  t h a t  th e y  w ould  c a r r y  t h e i r  a u t h o r 's  nam e an d be  p e r ­

s o n a l ly  r e a d  by  th e  C a b in e t member I s s u i n g  th em . He to ld  L abor D ep art m e n t em­

p lo y e e s  on  F e b ru a ry  9 th  t h a t  he  wa s " v e ry  s e r io u s "  a b o u t r e d u c in g  th e  co m p le x it y  

o f govern m ent r e g u l a t i o n s  an d c a l l e d  f o r  "minimu m r e g u la t i o n s  an d maximum com­

mon s e n s e " .

S im i la r  s ta te m e n ts  have b een  mad e by  Ray M a r s h a l l ,  B i l l  U s e ry , Jo h n  Dun­

lo p  an d P e t e r  B re nnan  -  an d by  E u la  B in gham , M orton C o rn , Jo h n  S te n d e r  an d 

G eo rg e G u e n th e r , I  d o n 't  q u e s t i o n  t h e  go od  i n t e n t i o n s  o f  any  o f  t h e s e  p e o p le .

Bu t i t s  ti m e  th e y  to o k  im p le m e n ta ti o n  o f  th o s e  p ro m is e s  o u t o f  t h e  h an d s  o f
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S c a r l e t  O 'H a ra .

W< a r e  to ld  th e r e  w i l l  be  new e m p h asi s  on  h e a l t h  s t a n d a r d s  ( t h a t ,  to o ,  

h a s  b een  s a id  by  a l l  o f th e  A who h a v e  head ed O SH A ). .B ut  th e  l e g a l  i n f i r m i t i e s  

seem  to  re m a in , w h e th e r th e  s t a n d a r d  c o v e r s  t o i l e t  s e a t s  o r c a r c in o g e n s .  One 

o f  th e  "n ew " s ta n d a r d s  -  d e s ig n e d  t o  re d u c e  a s b e s to s  e x p o su re  -  h a s  a l r e a d y  

f a i l e d  o f  e n fo rc e m e n t in  th e  S ix th  C i r c u i t ,  p a r t i a l l y  due  to  i n c l u s i o n  o f  su ch  

d e f i n i t i v e  c r i t e r i a  a s  "w here  n e c e s s a r y " .  Dun lo p v ,  R ockw ell  I n t e r n a t i o n a l , 

54 0 F . 2d  12 83  (6 th  C i r .  1 9 7 6 ).  And i n  th e  GAF c a s e  ( c i t e d  e a r l i e r ) ,  D .C . 

C i r c u i t  Ju d g e  G eo rg e MacKinno n s a i d  " .  . . t h e r e  i s  e v e ry  i n d i c a t i o n  t h a t  a  

p ro p e r  c a s e  can  be mad e . . .  t o  j u s t i f y  s e t t i n g  a s id e  th e  r e g u l a t i o n . "  The 

V in y l C h lo r id e  s ta n d a rd  d i d n ' t  f a r e  v e ry  w e ll  in  th e  Rev ie w  C om m is si on ’ s W es t­

e rn  E l e c t r i c  c a s e  (D ocket No. 8 9 0 2 , d e c id e d  J a n , 2 4 , 1 9 7 7 ),  and  OSHA -  w hic h 

a p p e a le d  th e  d e c i s io n  to  th e  E ig h th  C i r c u i t  in  M arch  -  th e n  mo ved to  d is m is s  

i t s  own a p p e a l in  A p r i l .

I f  OSHA w ou ld  o n ly  ta k e  Diamon d R o o fi n g  to  h e a r t ,  I  t h in k  t h in g s  m ig h t 

com e o u t  b e t t e r  f o r  b o th  s a f e t y  -  an d  h e a l t h  -  s t a n d a r d s .

I  s e e  no  change  in  i n s p e c t i o n  p r i o r i t i e s  o r  S t a t e  p la n s  o r  any  o f  th e  

o th e r  p ro b le m  a r e a s  d is c u s s e d .

T h is  i s  u n f o r tu n a t e .  But  th e  r e a l  tr a g e d y  i s  t h a t  t h e r e  i s  v i r t u a l l y  

no  d i s c e r n a b l e  p ro g r e s s  to w ard  a c h ie v e m e n t o f th e  A c t 's  g o a l -  r e d u c t io n  in  

o c c u p a t io n a l  h a z a rd s  -  w hic h  can  b e  t r a c e d  to  an y o f  th e  L ab o r D e p a r tm e n t' s  

a c t i v i t i e s  o v e r th e  p a s t  s i x  y e a r s .  T h is  i s  t r u l y  a sad  com m enta ry  on  th e  hun­

d re d s  o f  m i l l i o n s  o f  t a x  d o l l a r s  w h ic h  have  been  g iv e n  to  OSHA f o r  i n j u r y -  

r e d u c t io n  p u rp o s e s  o v e r t h i s  p e r i o d .  I t  b r in g s  to  mind a w e ll -k n o w n  s ta n z a

o f  Jo h n  G re e n le a f  W h i t t i e r :

" F o r  o f  a l l  sa d  w ord s o f  to n g u e  o r  p e n , x
The  s a d d e s t  a r e  t h e s e :  ' I t  m ig h t have b e e n '. "

Tha nk  y o u .
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S en a te  S e le c t  Sub co m m itt ee  on  L abor 
S en a te  O f f ic e  B u il d in g
W a sh in g to n , D.C .

D ea r S e n a to r  W il li am s:

SANTA BARBARA • SANTA CRUZ

I  am w r i t i n g  to  a sk  f o r  yo u r s u p p o r t o f  B e r t C o tt in e  f o r  th e  v a c a n t 
p o s i t i o n  on  th e  OSHA Rev iew B o ard . As one o f  th e  s p o n so rs  o f  th e  19 70  
O c c u p a t io n a l S a fe ty  an d H e a lt h  A c t,  I  kno w yo u a r e  co n c ern ed  a b o u t th e  
f u n c t io n in g  o f  th e  a g e n c ie s  an d o r g a n i z a t i o n s  e s ta b l i s h e d  to  im ple m en t 
th e  i n t e n t  o f  C o n g re ss . F or t h i s  r e a s o n , th e  p o s i t i o n s  on  th e  re v ie w  
b o a rd  a r e  e x tr e m e ly  im p o r ta n t .

I  h av e  kno wn Mr. C o t t in e  in  a p r o f e s s io n a l  c a p a c i ty  f o r  mo re  th a n  f i v e  
y e a r s  an d b e l ie v e  him  to  be  a r e s p o n s ib l e ,  i n t e l l i g e n t  an d p r o f e s s io n a l  
i n d i v i d u a l . In  h i s  y e a rs  a t  th e  H e a l th  R esea rc h  Group  he h a s  d e m o n s tr a te d  
h i s  know le dge o f  th e  many co m pl ex  i s s u e s  t h a t  a r e  co mmo np lac e i n  th e  f i e l d  
o f  o c c u p a t io n a l  h e a l th  an d s a f e t y . H is  m an ua l "W in ni ng  a t  th e  Rev iew 
C om m is si on " i s  an  i n c i s i v e ,  d e t a i l e d ,  an d u s e f u l  g u id e  f o r  an y i n d i v id u a l  
o r  o r g a n i z a t i o n  se e k in g  to  p r e s e n t  a c a se  b e f o r e  th e  Rev ie w B oard . T h is  
m an ual  i s  a l s o  an  e x c e l l e n t  i n d i c a t i o n  o f  h i s  g ra s p  o f  th e  i s s u e s  s u r ro u n d in g  
th e  a c t i o n s  o f  th e  Rev iew B oard .

I  am aw ar e t h a t  c e r t a i n  e le m e n ts  o f  th e  b u s in e s s  commun ity  m ig h t be  oppo se d 
to  M r. C o t t i n e 's  n o m in a ti o n . F o r to o  lo n g  v a r io u s  o r g a n i z a t i o n s  h av e  su p ­
p o r te d  i s s u e s  o r  i n d iv id u a l s  b a s e d  on  w h e th e r  th e y  w er e c o n s id e re d  " la b o r "  
o t  " b u s in e s s " .  Mr . C o t t in e ,  w it h  a f i v e  y e a r  h i s t o r y  o f  wor k i n  a p u b l i c  
i n t e r e s t  o r g a n i z a t i o n ,  i n  a d d i t i o n  t o  h i s  c u r r e n t  wor k in  OSHA, w oul d 
b r in g  a b ackg ro und  o f  co n c e rn  f o r  th e  h e a l t h  an d s a f e t y  o f  th e  A m er ic an  
w o rk e r .

As a  p h y s ic i a n  an d d i r e c t o r  o f  an  o c c u p a t io n a l  h e a l th  pro gra m  a t  th e  U n iv e r s it y  
o f  C a l i f o r n i a ,  B e rk e le y , I  s t r o n g ly  u rg e  y o u r  s u p p o r t f o r  P r e s id e n t  C a r t e r ’ s 
n o m in a ti o n  o f  Mr . C o tt in e  f o r  th e  R ev ie w  Com m ission .

Don W hort on , M.D. 
D i r e c t o r

w  $  5M d3S

p j  . JG .iV U liH

“"NO 33ilH4W03
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Off ice  o f the  Presiden t 
ROBERT L BIBB. JR 
NASHVILLE MACHINE CO 

P O BOX 1356 
NASHVILLE. TENN 37 20 2 

TELEPHONE (6 151 24 4- 20 30

MECHANICAL CONTRACTORS ASSOCIATION 
OF AMERICA, INC.

Sui te 750 , 5530 Wisconsin Ave.,  Washington,  D.C. 200 15 
Tel. (202 ) 654-7960  TWX: 710 825  0423

September 2, 1977

Senator Harrison A. Williams, Jr., Chairman 
Senate Committee on Human Resources 
352 Russell Senate Office Building 
Washington, D.C. 20510

Dear Senator Williams:
On behalf of the Mechanical Contractors Association of 

America, Inc. (MCAA), I submit to you this strong objection to the 
procedure whereby the Secretary of Labor has become directly involved 
in filling a current vacancy on the Occupational Safety and Health 
Review Commission (OSHRC).

MCAA is a construction trade association of about 1500 
firms employing approximately 125,000 persons.

Recent news items have stated that the Secretary of Labor 
recommended the person to fill the existing OSHRC position, and that 
this recommendation was accepted by the President. While the President 
properly should and does get recommendations from the Secretaries 
on many matters, recommendations by the Secretary of Labor for 
OSHRC positions are improper.

The Secretary of Labor develops and promulgates OSHA 
regulations and employs and directs the compliance officers. When 
the Secretary then selects or influences selection of the Review 
Commission, he has in essence written the law (regulations), appointed 
the enforcement officers and selected the judges for OSHA. This is 
totally unfair to the employers affected and calls into question 
the validity of any claims of an impartial review system within 
OSHA for cases the employer may wish to contest.

We appeal to you, as a sponsor of OSHA and one intimately 
acquainted with its provisions and operations, to consider the 
manner of nomination of the OSHRC member during Senate confirmation 
hearings. Regardless of any past precedents, the procedure in this 
case is questionable. Confidence of employers in OSHA and its 
appeals process is at stake.

MCAA strongly recommends that the President use the same
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Senator Williams 
Page Two
September 2, 1977

system for appointment of OSHRC members as for the appointment of 
judges to the Federal Judiciary. The Secretary of Labor should not 
become involved.

We will be pleased to burnish additional information as 
may be helpful. Thank you for your consideration.

Sincerely

Robert L. Bibb, Jr 
President

RLB/pmf
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BERKELEV • DAVIS • IRVINS • LOS ANCELES • RIVERSIDE • SAN DIECO • SAN FRANCISCO

LABOR OCCUPATIONAL HEALTH PROGRAM 
INSTITUTE OF INDUSTRIAL RELATIONS 
(415 ) 642-5 507

BERKELEY, CALIFORNIA 947 20

Se ptem be r 19 , 1977

S enato r H arr is o n  W il li am s
Sen at e Co mm itte e on  Human Res ou rc es
S u it e  4230
D irkse n Senate  O ff ic e  B u il d in g  
W as hi ng to n,  D.C , 20570

SANTA BARBARA • SANTA CRUS

. m  
:m

't?

Dear S ena to r W il li a m s: tn

This  l e t t e r  i s  w r i t t e n  in  su pport  o f th e  nom in ation  o f Mr. Ber tra m 
R. C o tt in e  a s  a  co m m is si oner  on  th e  O ccu p a ti o n a l S a fe ty  and H ea lth  
Rev iew  Co mmiss ion.

Mr. C o tt in e  has b een  a c o ll eag u e  an d f r ie n d  o f mi ne  f o r  s ix  y e a rs .
We wo rke d to g e th e r  f o r  s e v e ra l y e a rs  on  is s u e s  d e a l in g  w it h  oc ­
c u p a ti o n a l h e a l th  a s  s t a f f  a s s o c ia te s  a t  th e  H ealt h  R es ea rc h  Group, 
a W as hin gto n- ba se d p u b li c  i n t e r e s t  o rg a n iz a ti o n . D ur in g th ose  
y ears  I  gre w to  adm ir e  an d re s p e c t h i s  le g a l  a b i l i t i e s ,  h is  d il ig e n c e , 
and  h is  d e d ic a ti o n  to  see in g  th a t  th e  O ccu p a ti o n a l S a fe ty  and H eal th  
Act  of 1970 i s  f u l l y  im pl em en ted.

I  b e li e v e  th a t  Mr . C o t t in e ’s  ex p eri en ce  an d e x p e r t i s e  in  hand li ng  th e  
le g a l is s u e s  in v o lv in g  o c cu p a ti o n a l h e a l th  e q u a l - i f  n o t s u rp a ss -  
th a t  o f an y o th e r  p e rs o n  in  th e  c o u n tr y .

S in ce  I  be ga n wo rk  a t  th e  U n iv e rs it y  o f C a l i f o r n ia ,  B er kele y , I  ha ve  
con ti nued  to  seek  Mr. C o t t in e 's  adv ic e  on  o c c u p a ti o n a l h e a l th  i s ­
su es  and ha ve  e f f e c t i v e ly  us ed  h is  book  Winn ing a t  th e  Revie w Comm ission 
as  a guid e in  e x p lo r in g  w o rk e rs ' r ig h t s  un de r OSHA.

I  recommend him  w it h o u t h e s i t a t io n  as an  h o n e s t,  f a i r ,  an d o b je c ti v e  
p e rs on . H is  i n t e g r i t y  an d f in e  judg men t wo uld  make him  a g re a t a s s e t  
on th e  Review Com miss ion.

Thank you  f o r  you r c o n s id e ra ti o n .

S in c e re ly  y o u rs .

An dre a M. H rick o 
H ea lt h  C o o rd in a to r

AH/kp
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Septem be r 19 , 1977

Sen at or H a rr is o n  B. W il li am s _
Chairma n
Com ni tte e on Human R es ourc es
U ni te d S ta te s  Senate  ;-o
W as hing ton,  D. C. 20510 ro

c.o
De ar S enato r W il li am s:

T his  i s  to  e x p re ss  my su p p o rt  fo r  th e  ap po in tm en t o f 
P ro fe sso r B er t C o tt in e  as  P ub li c  Member on th e  
OSHA Rev iew Co mmiss ion.

Mr. C o tt in e  i s  w e ll  v e rs e d  in  th e  wor ki ng  o f  th e  
O ccu pational S a fe ty  an d H ealt h  Ac t and  wo uld  b ri n g  
a  g re a t d e a l o f kn ow ledg e and  e x p e r ti s e  to  th e  
Review C onm is sion . I, s in c e re ly  hop e th a t  yo ur  
Comm ittee w i l l  su p p o rt  h i s  ap po in tm en t as  
P u b li c  Member.

His  c r e d e n t ia ls  a re  o f  h ig h  c a l ib r e  and h is  d e d ic a ti o n  
to  improvem ent o f w ork in g c o n d it io n s  in  Amer ican  in d u s tr y  
has  be en  w it h o u t p a r a l l e l .

S in c e re ly ,

George ' Ha gglun d
P ro fe sso r o f Lab or  E ducation  

and
S u p e rv is o r,  O c cu p a ti o n a l 
S a fe ty  and  H ealt h  P r o je c t

GH :bjr
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Pu b l ic  C it iz en  L it ig ati o n  Group
SU ITE 7 0 0

2 0 0 0  P STREET. N . W. 

W ASHIN GTON. D. C. 2 0 0 3 0

(2 0 2 ) 7 8 5 -3 7 0 4

Sep te m ber  21 , 1977

H onora b le  H a rr is o n  A. W il li a m s co j g
C hair m an, Co mmitt ee  on Human R eso urc es  o  •;
S u i te  4230, D ir kse n  B u il d in g
U n it ed  S ta te s  Sena te  
W as hin g to n , D.C . 20510

Re:  N om in at io n o f  B ert ra m  R o b ert  C o t ti n e
D ea r S en a to r W il li am s:

I  am w r i t in g  yo u to  o f f e r  my s tr o n g  su p p o r t fo r  th e  
n o m in a ti o n  o f  B ert ra m  R o b e rt  C o tt in e  fo r  a  p o s i t io n  a s  a Member 
o f  th e  O ccu p a ti o n a l S a fe ty  an d H ea lt h  Re vie w Com m is si on . I  
hav e wo rked  w it h  Mr.  C o t t in e  e x te n s iv e ly  d u r in g  th e  p a s t  f iv e  
y e a r s ,  an d I  b e li e v e  t h a t  he  i s  e x c e p ti o n a ll y  w e ll  q u a l i f i e d  
f o r  t h i s  p o s i t io n  f o r  a nu mber o f  re a so n s .

F i r s t ,  he  i s  p a r t i c u l a r l y  e x p e rie n c e d  an d know le dgea b le  
i n  th e  f i e l d  o f  o c c u p a ti o n a l  h e a l th  an d s a f e ty .  T h is  i s  o f  g r e a t  
im p o rt an ce  a t  t h i s  ti m e  s in c e  th e  Com miss ion has a  b a c k lo g  o f  
o v er 40 0 c a s e s , an d an  in e x p e r ie n c e d  p e rs o n  wou ld  ta k e  a  c o n s id e r ­
a b le  p e r io d  o f ti m e b e fo re  b e in g  a b le  to  make  a s i g n i f i c a n t  con­
t r i b u t i o n  to w ar d  e l im in a t in g  t h a t  p ro b le m . W ith  h i s  backgro und , 
Mr . C o t ti n e  wo uld be  a b le  t o  s te p  in  im m ed ia te ly , th u s  r e s o lv in g  
m a t te r s  o f  im p o rt an ce  to  a l l  p a r t i e s  co n ce rn ed .

Se co nd , he  i s  sy m p a th e ti c  to  th e  b a s ic  ai m s o f  th e  Act  
w hic h  he  w i l l  be  a d m in is te r in g .  As you a re  aw are , on e o f  th e  
p ro b le m s w it h  th e  en fo rc e m e n t o f  th e  O ccu p a ti o n a l H e a lt h  an d 
S a fe ty  Act  o f  1970 h as b e en  a marke d la c k  o f  e n th u s ia sm  by th o se  
c h a rg e d  w it h  th e  d u ty  o f  b r in g in g  abou t co m p li an ce  w it h  i t s  ob ­
j e c t i v e s .  Mr.  C o t t i n e 's  p r o f e s s io n a l  c a r e e r  i s  a  te s ti m o n y  to  
h i s  co n ce rn  fo r  e l im in a t in g  h e a l th  an d s a f e ty  p ro ble m s i n  th e  
w o rk p la ce . On th e  o th e r  h an d , he  i s  n o t som eone  who f a i l s  to  
ta k e  in to  acco u n t th e  p r a c t i c a b l e ,  c o n s i s t e n t  w it h  th e  d i r e c t i o n s  
o f  th e  law  th a t  no  w ork er s h a l l  be  ex pose d  to  u n sa fe  o r u n h e a lt h y  
w ork in g  c o n d it io n s . I  f i r m ly  b e li e v e  t h a t  he  w i l l  f a i r l y  p ro ­
t e c t  th e  w ork er,  w it h o u t n e g le c t in g  th e  l e g i t im a te  c o n c e rn s  o f  
th e  em plo yer.
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T h ir d , he  i s  e x tr e m e ly  h a rd  w ork in g , i n t e l l i g e n t ,  an d 
a t t e n t i v e  to  d e t a i l s .  He w i l l ,  I  am co n v in ced , c a r e f u l l y  fo cu s 
on  th e  f a c t s  o f  ea ch  c a s e  b e fo re  him  an d w i l l  n o t sh y away  from  
a d i f f i c u l t  pr ob lem  in v o lv in g  t e c h n ic a l ,  b u t n o n - le g a l  q u e s ti o n s

In  c o n c lu s io n , l e t  me sa y  t h a t  I  can n o t th in k  o f  a 
p e rso n  who i s  b e t t e r  q u a l i f i e d  by  re a so n  o f  a b i l i t y ,  e x p e rie n c e , 
an d d e d ic a t io n  to  th e  g o a ls  o f  th e  Co mmi ssion  th a n  B er tr am  
R o b ert  C o t ti n e . I  u rg e  your Com mitt ee  to  appro ve  h i s  nom in ati on  
p ro m p tl y  so  t h a t  he  may b e g in  h is  im p o rta n t wo rk a s  so on as  
p o s s ib le .

R e s p e c t f u ll y  su b m it te d ,

A la n B. M o rr is on  
D ire c to r
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G E O R G E T O W N  U N IV E R S IT Y  L A W  C E N T E R
W ASHIN GTON. D. C. 20001 __

OFFIC E OF  TH E DEA N c .,

XECUTIVE VICE PRESIDENT
FOR (S>

CAW CENTER AFFAIRS

S e p te m b e r 2 3 , 19 77

The  H o n o ra b le  H a r r i s o n  A . W il li a m s  
C h a ir m an
S e n a te  C om m it te e on  Human R ig h ts  
S u i t e  43 20
D ir k s e n  O f f i c e  B u i ld in g  
W a s h in g to n , D .C . 20510

D e a r  S e n a to r  W il l ia m s :

I  am w r i t i n g  i n  s u p p o r t  o f  t h e  q u a l i f i c a t i o n s  o f  
B e r tr a m  R.  C o t t i n e ,  wh o I  u n d e r s ta n d  h a s  b e e n  n o m in a te d  
b y  t h e  P r e s i d e n t  t o  b e  a me mb er o f  t h e  O c c u p a t io n a l  
S a f e t y  an d  H e a l th  R ev ie w  C o m m is si on . B e r t  t a u g h t  a t  
t h i s  Law C e n te r  fr o m  19 75 u n t i l  1 977 , r u n n in g  o u r  
D ev e lo p m en t D i s a b i l i t i e s  S em in a r and  a c t i n g  a s  D e p u ty  
D i r e c t o r  o f  o u r  D .C . P r o j e c t .

B e r t  c r e a t e d  t h e  s e m in a r  and  s t r u c t u r e d  i t s  
o p e r a t i o n .  He c a r e f u l l y  p r e p a r e d  a th o ro u g h  c u r r i c u lu m ,  
p r o v id in g  t h e  s t u d e n t s  w i th  a b ro a d  o v e rv ie w  o f  t h e  
c u r r e n t  s t a t e  o f  t h e  la w  on  r i g h t s  o f  p e r s o n s  w i th  
d i s a b i l i t i e s  a s  w e l l  a s  i n t e n s i v e  a n a l y s i s  o f  l e g a l  
i s s u e s  ( e . g . ,  p ro b le m s  o f  c l a s s i f i c a t i o n ,  t r e a t m e n t ,  
h a b i l i t a t i o n ,  and  d e i n s t i t u t i o n a l i z a t i o n ) . He t r a i n e d  
t h e  s tu d e n t s  s u p e r b ly  b y  s h a rp e n in g  t h e i r  w r i t i n g  
s k i l l s ,  r e n d e r in g  th em  s e n s i t i v e  t o  t h e  n e e d s  o f  
t h e i r  c l i e n t s ,  a n d  h e l p i n g  th em  im p ro v e  t h e i r
c o u n s e l i n g  t e c h n i q u e s .  The  s t r u c t u r e  h e  b u i l t  
l i v e s  a f t e r  h im . E ve n th o u g h  we m is s  h i s  g u id in g  
h a n d , we hav e  b e e n  a b l e  t o  c o n t in u e  t h e  s e m in a r  
b e c a u s e  o f  t h e  s t r o n g  f o u n d a t io n  he l a i d .

B e r t  had  a f i n e  r e p u t a t i o n  am ong  h i s  c o l l e a g u e s .
We r e s p e c te d  hi m  f o r  h i s  i n t e g r i t y  an d  fu n d a m e n ta l  
s e n s e  o f  f a i r n e s s .  He i s  ab o v e  a l l  an  e x c e l l e n t  
la w y e r , a b l e  t o  s e e  c l e a r l y  b o th  s i d e s  o f  a n y  i s s u e  
a n d  t o  a p p r e c i a t e  t h e  m e r i t  in  t h e  a rg u m e n ts  o f  t h e
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H a r r is o n  A. W il li a m s

S e p te m b e r  2 3 , 1977

o p p o s in g  a t t o r n e y s  w ith  whom h e  d e a l t .  B e r t 's  m in d i s  
k e e n  an d  i n c i s i v e .  H is  r a n g e  o f  k n o w le d g e  i n  t h e  f i e l d  
i s  b o th  b r o a d  and  d e e p . He i s  f i r m l y  co m m it te d  t o  im ­
p a r t i a l  a n d  r i g o r o u s  a n a l y s i s  o f  a n y  p ro b le m  he  c o n f r o n t s .

I  am c o n v in c e d  t h a t  he w ou ld  mak e an  e x c e l l e n t  me mb er 
o f  t h e  C o m m is si o n . Than k you  f o r  g i v in g  h i s  n o m in a ti o n  
t h e  c o n s i d e r a t i o n  i t  d e s e r v e s .

S i n c e r e l y

J o h n  R. Kra m er  
A s s o c i a t e  De an
C l i n i c a l  an d  S p o n so re d  P ro g ra m s

JR K /c jw
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B R E D H O F F , G O T T E S M A N , C O H E N  & W E I N B E R G  
kl lo rn ej rs  an d C ou ns elor s 

1000 Connecticut Avenue, N W.
Washington. D . C . 2 0 0 3 6

V  A r ea  Co d e  2 0 2
8 3 3 - 9 3 4 0

E llio t  B R E D H o rr  
Geo r g e  H . Co h e n  
Mic h a e l  H Gottes m a n  
Ro b e r t  M.  We in b e r g  
F ra nk  P e t ra m a l o . J r 
J e f f r e y  L . G ib b s  
J u lia  P en n y  Cla rk  
J e r e m ia h  A . Co l l in s  
David  M. S il b e r m a n September 21, 1977 25

lx.

c—j

The Hon. Harrison A. Williams 
Chairman, Committee on Human 

Resources
Suite 4230
Dirksen Senate Office Building 
Washington, D. C. 20510

Re: Appointment of Bertram Cottine to the
Occupational Safety and Health Review 
Commission.

Dear Mr. Chairman:
I am a partner in a Washington, D. C. law firm which 

represents numerous private sector labor organizations, 
including, most notably, the United Steelworkers of America 
and the Industrial Union Department, AFL-CIO. Subsequent 
to the passage of the Occupational Safety and Health Act of 
1970, I have appeared on behalf of these clients in numerous 
lawsuits in federal courts and before the Commission which 
raised significant questions as to the meaning and applica­
tion of that statute. I have also appeared in several 
administrative proceedings conducted by the Secretary of 
Labor in the performance of his all-important obligation to 
set occupational safety and health standards.

In connection with these activities, I initially met 
Bert Cottine about five years ago in his capacity, first, as 
a staff associate and, thereafter, as counsel to the Health 
Research Group. Since that time I have had occasion to work 
with Mr. Cottine in performing legal research, drafting 
comprehensive .legal briefs in several court of appeals cases, 
and in the Secretary of Labor’s proceeding to set an occupa­
tional health standard to protect employees in steel mills 
from cancer-causing coke oven emissions.

I found Mr. Cottine to be a very able advocate who not 
only represented his clients, but equally important, he did 
so in a responsible, professional manner. Indeed, while
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The Hon. Harrison A. Williams
September 21, 1977
Page Two
striving to assure that the Secretary and the courts would 
accord employees the full scope of the extensive rights 
provided by OSHA, he always recognized the presence of legiti­
mate employer interests which the statute was designed to 
accommodate.

With respect to your Committee's current deliberations 
concerning Mr. Cottine's appointment to the Occupational 
Safety and Health Review Commission, please add my name to 
the list of persons who have already expressed their confidence 
in him. If confirmed, I believe Mr. Cottine will steadfastly 
devote his considerable talent and energies in an objective, 
impartial manner so as to effectuate the congressional intent 
reflected in the statute and its underlying legislative history

Sincerely,

/i-
George H. Cohen

GHC/njc
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D O U G L A S  A F R A S E R , p r e s id e n t

INTERN ATIONAL UNIO N, UNITED AUT OM OB ILE, AEROSPACE & AGRICULTURAL IMPLEM ENT  WORKERS OF AMERICA— UA W

E M IL  M A Z E Y . SECRETARY-TREASURER

V IC E  P R E S ID E N T S
PAT GREATHOUSE . KEN BANNON . DENNIS MCDERMOTT . IRVING BLUESTONE • ODESSA KOMER .  MARC STEPP • MARTIN GERBER

September 26, 1977

S T E P H E N  I. S C H L O S S B E R G  
DIRECTOR. GOVERNMENT ANO PUBLIC AFFAIRS 

11ES ISTH  STREET, N. W.
WAS HINGTON. D. C. 2OOOS 

PHONE: (2 021  296-TA 84

Senator Harrison Williams 
Chairman, Human Resources Comm.
United States Senate
Washington, D.C. 20510 
Dear Mr. Chairman,

The UAW strongly supports the nomination of 
Bertram Robert Cottine as a member of the Occupational 
Safety and Health Review Commission.

Mr. Cottine is a recognized expert in the field of 
Occupational Safety and Health Law. He has demonstrated 
this as a scholar as well as a litigator. Already familiar 
with review commission procedures and practices, he is 
prepared to perform immediately useful services to govern­
ment.

Mr. Cottine is a fair minded person with a fundamental 
sense of integrity. His cognizance of the purpose and 
intent of the Occupational Safety and Health Act, along 
with his respect for due process of law, will guide him 
in wise decision making at the Commission. His administra­
tive experience at the Georgetown Law Center will also help 
the Commission extricate itself from the quagmire of delay 
that it has, unfortunately, become.

His wide legal experience, fair mindedness and 
administrative skill make him one of the best qualified 
persons in the nation for this post.

q?
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Mr. Cottine's confirmation as a member of the 
Occupational Safety and Health Review Commission will 
enrich the Commission and bring a person of extra­
ordinary high caliber to the government services.

The UAW urges, in the best interests of the country, 
and the sensible and fair enforcement of the law,
Mr. Cottine’s nomination be affirmed.

We would appreciate it if you would have this letter 
placed in the record of the confirmation hearings on 
Mr. Cottine.

Sincerely

SIS:car
opeiu494

cc
Doug Fraser 
Howard Paster
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[At the direction of the Chairman, the questions submitted 

by Senator Hatch and Mr. Cottine’s responses are also 

included in the Record.]

1. In yo ur  sta tement  before  the  Committee on Human Resources,Unite d States  

Senate, September 27, 1977, you stated :

"No party shou ld be denied a hearing  sim ply  because hi s evidence 
does no t s a ti s fy  the  deta ile d requirements of the hearsay ru le  o r 
the  s p e c if ic  co nd ition s fo r  au then tic at ion-  o f a document. When the  
Commission excludes evidence on in t r ic a te  ev id entia ry  ru les i t  
jeop ardize s the  acceptance o f the Ac t by employers and employees."

Rules o f Evidence ex is t in  la rg e part  to  pro te ct  again st the  co ns ider at ion 

o f in fo rm atio n which fo r  some reason is  o f question ab le a u th e n ti c it y , v e ra c it y , 

re levance,  or which might u n fa ir ly  pre ju dice the co ns iderat ion o f the m at te r 

in  di sp ute . Why are these  pr otec tio ns  unnecessary before  the  Review Commission?

2. To what ex tent  shou ld Commission Judges in te rj e c t themselves in to  a 

s p e c if ic  proceed ing to , fo r  example, undertake the qu es tionin g o f  witnesses?

3. Should the  Review Commission have the au th ori ty  to  re je c t a se ttlem en t agreement 

a rr iv ed  at  between the  employer and the Secre tary o f Labor?

4.  Both the Ac t (Se ction  6(b) (5 ))an d some o f the  standards re fe r to  " fe a s ib il i ty "  

and "f ea s ib le  co n tr o ls ."  As Special  A ssis ta nt to  the  Ass is ta nt  Se cretary o f OSHA, 

you have undoubtedly  had occasion to  make po lic y recommendations w ith  respec t

to  fe as ib le  contro ls  and fe a s ib il it y .  In  yo ur  op in ion,  how much we ight  should 

be pu t on economic fe a s ib il it y  in  re qu ir in g  eng ineering co ntrols  when th er e are 

ot her  means fo r  pro te ct in g employee he alth  ( i . e . ,  ear pr ote ctors  re  no ise )?

5. What we igh t would you give  to  economic fe a s ib il it y  in  cases comir.g be fo re  the 

Review Commission? (Where there is  no ques tion about the  company's a b i l i t y  to  

make the economic investment invo lve d)?

6. Would i t  be re leva nt  to your  de libera tions on whether to  a ff irm  a c it a t io n  

i f  a company had indica ted th a t i t  wou ld ra th er disc on tinue  the  pro duct

or  clos e the p la nt ra th er than make the investment fo r co nt ro ls?
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7. To what ex tent  should an employer be able  to  question the  v a li d it y  o f a 

standard  be fore the  Review Commission?

8. To what ex tent  shou ld employees be allowed to  p a rt ic ip a te  in  OSHA hear ings? 

Should the y be allowed to  in tro du ce  and question  witnesses on issues oth er  than  the  

leng th  o f an abatement per iod? I f  so , what issues?

9. Should employees have sta nd ing  to  ob ject  to  a se ttlem en t reached between the 

Secre tary o f Labor and the  employer?

10. Does the Secre tary  o f Labor ade qua tely  rep res ent the  in te re s ts  o f employees?

I f  no,  in  what sense is  the  Departmen t's repres en tatio n inadequate?

11. Under what circumstances in  yo ur  op inion is  an Emergency Temporary Standard 

war ranted?

12. What was the  na ture o f your  involvement in  the  Ass is tant  Se cretary o f Labor's  

development and promulga tion  o f an Emergency Temporary Standard on Benzene?

13. Was no t the  leukemogenic e ff e c t o f Benzene known fo r  many years?

14. Did you agree w ith  the circumstances which were used to  ju s t i f y  issuance o f the 

Emergency Temporary Standard on Benzene.

a. I f  ye s,  what was th e evidence which persuaded you?
, i f  any,

b. To what ex tent /wou ld yo ur  general agreement th a t the na ture  o f the  
hazard was such to  wa rra nt  the  issuance o f an ETS a ff e c t your 
delib era tio ns on a c it a ti o n  issued to  an employer under th at 
standard?

15. In your statement  be fore the  Committee on Human Resources, Un ited Sta tes 

Senate, September 27, 1977, you st ate d:

"The Commission must take se riously  the  he al th  and sa fe ty  hazards which threa ten  
the  li v e s  and heal th  o f working men and women and which also  burden th is  Nation 
in  terms o f lo s t pr od uc tio n,  wage lo ss , medical expenses and d is a b il  it y
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compensation payments, as wel 1 as the  ines tim ab le co st  o f su ff e ri n g  
to  workers and th e ir  fa m il ie s ."

Do you fe el th a t the  Commission does th is  now? I f  no t,  would you please • 

ex plain wh at,  i f  an ything , you w il l do to  see th a t the  Commission w il l take 

these issues more se rio us ly?

16. In th is  same statement o f September 27, 1977, you s ta te d:

" , . . ,  the  Commission must increa se  it s  vi g ila nce  . . . "

In yo ur  view, does the OSHRC have "o ve rs ight"  au th o ri ty  over the DOL's 
enforcement po lic ie s  and, i f  so, is  th is  a proper fu nct ion fo r  an ad ju dicato ry  body?

17. You also  stated  th a t " I f  co nf irm ed , I intend to  h ir e  one s ta f f  at to rney  
who has a background in  sa fe ty  engin eering and anoth er s ta f f  at to rney  
w ith  a background in  in d u s tr ia l hy gien e."

Would you se riou sl y cons ide r cand ida tes  fo r  these posi tions who had a t anytime 

in  th e ir  pa st  worked fo r  Industr y?

Would yo u,  lik ew is e , seriousl y co ns ider  candidates who were pre viou sly 

a f f il ia te d  w ith  labor orga niza tions?

18. In ycur sta tement  be fore the Committee on Human Resources, September 27,  1977, 

you st a te d:

"By 1975 i t  became necessary fo r  me to  author a hundred seve nty -f iv e  
page handbook to  help non -law yers prepare fo r  these hearings. "

Were you requested to  w ri te  th is  handbook? I f  so , by whom?

19. In yo ur  statement  be fore the  Committee on Human Resources, September 27, 1977,

wh ile  add ressing yours e lf  to  the need fo r  a handbook—

"To he lp non- lawyers prepare fo r  these he ar ings ."  . . . "Small businessmen 
and employees are unable to re ta in  a batter y o f lawyers  to  overcome th is  
complex procedura l maze."

The im p lic a tion  is  made th a t the handbook was w ri tt e n  to  a id  both the  worker, 

and smal l businesses in  de al ing d ir e c t ly  w ith  the Review Commission w ith ou t 

re pr es en ta tio n o f an at torney? Is th is  a co rrect  assumption th a t the handbook
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was intended to  aid smal l businesses as we ll as the workers?

a.  The e n ti re  te x t o f the handbook is  w ri tt en  in  the  f i r s t  person,

i. e .  "Your p a rt ic ip a ti o n  in  Commission proceedings  . . . ca te gories. " pg. 17

" I f  yo ur  employer is  . . . no tic e o f co n te st. " pg. 18

"The s im p ile s t way . . . place in  yo ur  le t te r  your emp loyer's name . . . 
(F igu re 1 ).  pg. 20

To whom are you re fe rr in g  in  the  use o f the  term "your" throughout th is  

handbook?

20. Please l i s t  a ll  cases in  which you have part ic ip ate d as counsel or in  any 

ca pa ci ty  w h ile  employed by:

1. Health Research Group
2. Georgetown Unive rs ity
3. Department o f Labor
4. Any o th er employment

21. In  what res pect do you be lie ve  th a t OSHA and OSHRC have "overdeveloped" 

concepts o f due process?

What in d iv id u a ls , i f  any, as sis ted you in  pre paring your  re p lies to  these 

questions?
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27 September 1977

The Honorable Harrison A. Williams 
Chairman, Committee on Human Resources 
United States Senate
Room 4230, Dirksen Senate Office Buiding 
Washington, D.C., 20510

Dear Mr. Chairman:

I have enclosed my written responses to the questions posed 
by the Honorable Orrin G. Hatch wi th  repect to my nomination to be 
a member of the Occupational Safety and Health Review Commission.

I appreciated the opportunity to appear before the Committee 
in support of my nomination and to discuss the important issues 
bearing on the just administration of the Occupational Safety and 
Health Act.

I thank you and the Ccnmittee for your thoughtful consideration 
of my nomination.

Respectfully submitted,

Bertram Robert Cottine

Attachment (1) & Exhibits (2)
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ANSWERS TO WRITTEN QUESTIONS POSED TO NOMINEE 
BERTRAM ROBERT COTTINE BY THE HONORABLE 

ORRTN G. HATCH

1. Certainly authenticity, veracity, and relevance 

are appropriate issues to be carefully considered 
by the administrative law judge in making his findings 
of fact on the record evidence. I trust the capability 

of the Commission's administrative law judges in avoiding 
prejudicial influence on their determinations. Our 
judicial system invests similar trust when cases are 
tried before a judge without a jury. In addition, 

the record and the judge's findings are open to review 
by the three-person Commission. Finally, the receipt 
of the evidence at the hearing makes it unnecessary to 

rehear the case if the evidence was improperly excluded 
and a remand to the judge is necessary. This approach 
not only promotes judicial efficiency , it eliminates 
the cost and inconvenience of a rehearing on the 
employer and employees.
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2. Administrative law judges should not become 

involved in questioning of witnesses when the repre­

sentatives for the parties have explored the factual
issues at the hearing. However, the Manual for Administrative 

Law Judges prepared by the Administrative Conference of 

the United States suggests that "the judge should 

assist those who lack counsel to participate effectively 

by advising them, for example, of the information that 

is needed or by questioning their witnesses to develop 

relevant material." This practice was supported by 

Commissioner Bamako in his testimony before the House 

Committee on Small Business in May of 1977. This balanced 

approach should assure a complete record as well as a 

fair and impartial hearing.

3. Commission Rule 100 encourages settlement agreements 

provided the agreement "is consistent with the provisions 

and objectives of the Act." Moreover, in Secretary

v. Dawson Brothers, Docket No. 12 (Feb. 12, 1972), the 

Commission articulated the following conditions:

1. the agreement must set a date on which 
the abatement of the violation has been or 
will be accomplished,
2. the agreement must contain assurances by 
the employer of continuing compliance,

- 2 -



62

3. the employer must tender payment of the 
penalty proposed by the Secretary, and

4. there must be evidence that the affected 
employees or their authorized representative 
have been afforded an opportunity to participate 
in the proceeding.

These are factual matters which require specific proof and 

will necessarily depend on the unique circumstances in each 

case. If proof is not introduced which meets these 

conditions, then the Commission has the authority to 

reject the settlement agreement. This is similar to the 

approval of settlement agreements in district court 

proceedings involving the enforcement of public rights; 

e.g., antitrust.

4. The courts have made it clear that feasibility necessarily 

includes consideration of economic feasibility. The 

preference for engineering controls over other controls 

is consistent with sound practices of occupational medicine 

because it is the most effective means of controlling 

workplace hazards. The preference was not established 

by Commission precedent. Rather, the Commission is 

applying the standard promulgated under Section 6

of the Act.

3



5. This question refers to an issue which is 

currently on remand to the Commission in zthe case of 

Turner Company, Division of Olin Corporation v. Secretary

of Labor, No. 76-2025 (7th Cir., Aug. 31, 1977). It 

would be inappropriate to prejudge these issues without 

the benefit of the parties' briefs. I am aware of the 

consistent judicial precedent which interprets feasibility 

to include economic considerations as a component of 

practicability. Moreover, economic considerations are 

appropriately a consideration in establishing a "reasonable 

abatement period".

6. If the Secretary has sustained his burden of proof, 

then the citation must be affirmed. Assuming this 

is not a question of economic feasibility, the decision 

to discontinue a product or close a plant based on 

any investment criteria is a decision which remains 

with the company.

7. Where the general validity of a standard is in 

issue and has previously been affirmed by a Court



of Appeals, then the Commission would be bound to 

uphold its general validity. Where a party questions 

the specific validity of a standard, e.g., the 

application of the standard to a particular operation 

then an appropriate issue has been raised for the

Commission's consideration.

8. It has been -the practice of the Commission to 

permit employees to present evidence on all issues 

in controversy when the employees have elected party 

status in a proceeding. This is consistent with the 

statutory grant of party status.

9. If the employees submit that the agreement does 

not satisfy the conditions set forth in Question 3, 

then the employees have standing to object. Notice 

is provided to affected employees for the express 

purpose of receiving their comments on hazards which 

may directly affect their health and safety.
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10. The Secretary is not the legal representative of 

the interests of the employees nor is the Secretary 

legally obligated to represent their interest if it 

differs from the Government's position. Therefore, 

the adequacy of the representation of the exclusive 

interests of the employees varies from case to case 

depending on the identity of interests between the 

Secretary and the employees. Certainly the Secretary 

must maintain his' independent judgment in a case as 

must the employees.

11. An emergency temporary standard is warranted 

under section 6(c) of the Act when the best available 

evidence indicates that "...employees are exposed

to a grave danger from exposure to substances or 

agents determined to be toxic or physically harmful 

or from new hazards, and (B) that such emergency 

standard is necessary to protect employees from such 

dangers." The individual circumstances depend on 

the severity of the hazard, e.g., carcinogenicity, 

and the actuality of exposure.

- 6 -
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12. AS a special assistant I coordinated the development 

of the benzene emergency temporary standard by the 

responsible offices in the Department. This involved 

primarily editorial review and the identification of 

major policy issues requiring the Assistant Secretary’s

attention.

13. Evidence of a leukemogenic effect had been accumulating 

for years. However, conclusive evidence establishing

the leukemia hazards for humans was made available

to the Agency in April, 1977.

14 a. Yes. I believe that the total record evidence 

available at the time supports the issuance of the 

emergency temporary standard.

b. The emergency temporary standard has been stayed 

since its effective date. Therefore, no enforcement 

cases are pending before the Commission. The permanent 

standard is expected to be issued in November. I have 

not been involved in the review of this extensive new

- 7 -
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record or made any policy recommendations.’ Moreover, 

Commission cases focus on the specific requirements of 

the standard. Since I have not participated in the 

development of the contents of the permanent standard, 

I do not believe that my agreement with the existence 

of the hazard for the earlier emergency standard will 

affect my deliberations .

15. The remark in my statement regarding health and 

safety hazards was a declaration of my personal commitment 

to seriously consider these issues. It was not meant 

as a commentary on the Commission.

16. The Commission is not a general "oversiaht" 

agency. Its' adjudicatory functions restrict its 

deliberations to the facts in controversy and the 

necessary interpretations of the law. While specific 

"enforcement policies" may be part of a case, the 

Commission's role is not involved in the oversight 

of the Agency's policies. That oversight function 

is appropriately reserved to the Congress and its 

respective Committees.

8
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17. I will consider candidates for my st^ff based 

on their training, experience, and qualifications 

regardless of where they may have obtained their 

experience. When conflict of interest considerations 

require it, I will ask them to disqualify themselves 

from participation in cases.

18. No.

19. The Handbook's immediate audience was employees. 

However, a number of employers also purchased the 

Handbook. I believe that most of the discussion in 

the Handbook on papers, preparation, the hearing, and 

appeals would be useful to small businessmen as well

as employees. The "your" in the Handbook was used 

to personalize the book for its immediate audience.

It was an editorial choice to avoid the impersonal style 

which often makes legal proceedings so difficult to 

explain to non-lawyers.

9
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20. A memorandum indicating the Commission cases in 

which I have participated is attached as Exhibit #1.

A law student generally consulted with me on a brief 

for directed review in Secretary v. Amoco Corp.,

Docket No. 4804 , and another law student requested 

that I technically review the amicus brief of the Oil,

Chemical and Atomic Workers International Union in

United Auto Workers v. Budd Company, 513 F.2d 201 

(3d Cir. 1975) . My other litigation is identified in my 

curriculum vita appended in pertinent part as Exhibit #2.

21. The characterization of "overdevelopment" of 

due process at the Review Commission was in response 

to arguments being raised in 1974 that the Commission 

proceedings were "criminal proceedings" or that a jury 

trial was required under the Seventh Amendment. The 

United States Supreme Court ruled on the latter claim

in Atlas Roofing Company, Inc, v. Occupational Safety and

Health Review Commission, ___ U.S. ___, 97 S.Ct. 1261 (1977).

The Court concluded that a jury trial was not constitutionally 

required in an administrative proceeding involving
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statutorily-created public rights. Wit& respect to the 

Occupational Safety and Health Administration, this remark 

referred to a process which inserted an additional step in the

rulemaking procedure entitled an "advance notice of 

proposed rulemaking". This procedure was blanketlv 

utilized when a criteria document was received from 

the National Institute for Occupational Safety aHd Health 

even if affected employers and employees had participated 

in the development of a criteria document. Now the 

Agency simply notices receipt of the document and requests

comments.

The responses to these questions were prepared 

entirely by the nominee, Bertram Robert Cottine.

- 11 -
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EXHIBIT NO. 1

September 26, 1977

Honorable Harrison A. Wi lliams  
Chairman, Committee on Human 

Resources
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman:

I have enclosed a copy o f my memorandum to the Chairman o f the 
Occupational Safety and Hea lth Review Commission regard ing my 
advice and counsel in enforcement cases under the Occupational 
Sa fety and Heal th Act o f 1970.

I f  the re are any questions reg ardin g the contents o f th is  
memorandum, please feel  fre e to  conta ct me.

Res pe ct fu lly  submitted,

Bertram Robert Co ttin e

Enclosure
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UNITED STATES OF AMERICA 
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION

IN THE MATTER OF:

BERTRAM ROBERT COTTINE, MEMBER-DESIGNATE

TO: TIMOTHY F. CLEARY, CHAIRMAN

MEMORANDUM OF MEMBER-DESIGNATE 
REGARDING ADVICE AND COUNSEL 

ON ENFORCEMENT CASES
UNDER THE OCCUPATIONAL SAFETY AND HEALTH ACT

T h is  memorandum se rv es  n o t ic e  o f  en fo rc em ent ca se s under th e  
O c c u p a ti o n a l S a fe ty  and  H e a lt h  A c t ,  29 U .S .C . S e c ti o n  651 e t . se q . ,  

in  w h ic h  I ha ve  g iv e n  a d v ic e  o r  c o u n s e l.

1 . I serv ed as counse l in  th e  fo ll o w in g  ca se  w h ic h  is  c u r r e n t ly  

pend in g  b e fo re  th e  O c c u p a ti o n a l S a fe ty  and H e a lt h  Rev iew Com m ission : 
S e c re ta ry  v . Sun Oi l  Company , D ocket No . 76 -3 749. I w i l l  d is q u a l i f y  
m yse l7 ~ fr om  any c o n s id e ra t io n  o f  t h is  case . T h is  d is q u a l i f i c a t io n  is  

c o n s is te n t  w it h  re q u ir e m e n ts  f o r  Federa l ju dg es  under 28 U .S .C . S e c ti o n  

455.

2 . I was re ta in e d  as p r iv a te  counse l on th e  fo l lo w in g  ca se  whic h 
te rm in a te d  in  a f in a l  ju dgm en t and o rd e r o f  th e  U n it e d  S ta te s  C ourt  o f  
A ppe a ls  f o r  th e  Sev en th  C i r c u i t  on Ju ne  24 , 19 77 : I n t e r n a t io n a l  U n io n , 

U n it e d  A u to m o b il e . Aej ro sp ac e_ an d A g r ic u l tu r a l  Im p le me nt W or ke rs  o f  

Ain e r ica v . O ccu p a ti o n a l S a fe ty  and H e a lt h  Rev iew C om m is sio n, Doc ke t 

No.  7 6 -1 7 1 8 .

3 . As a p a r t  o f  my pro  bono  p r a c t ic e  I serv ed as a re p re s e n ta t iv e  

o r  co u n se l in  th e  fo l lo w in g  cases w h ic h  have now te rm in a te d  in  f in a l  

o rd e rs  and a re  no lo n g e r s u b je c t  to  a p p e ll a te  re v ie w : S e c re ta ry  v . 
K a w e c k i- B e ry lc o .  D oc ke t Nos . 1942  and  2017; Se c re ta r y v . Kop pe rs  Com pany, 

D ocket No . 3449 ; S e c re ta ry  v . M o b il  O il  Com pany , D oc ke t No . 2128; 

S e c re ta ry  v .  Union  C a rb id e , D ocke t Nos . 337 3 and 12 511; and , S e c re ta ry

v . G enera l E le c t r ic  Company , D ocke t No . 27 39 .
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4. On a few occasions in vo lv in g  the  fo llow in g  enforcem ent ac tio ns  
I have rev iew ed lim it e d  en forceme nt issues bro ught to  the a tt e n ti o n  of  
the A ss is ta n t Sec re tary  fo r d is cussio n w ith  the  s ta f f :  DawesJL abo ratorie s 
In c. Case F il e  Number G4512, Re port Numbers 48, uO, 54; Hardwood Moulg "  
i n o t’ In c . ,  Case F il e  Number M2318, Report Numbers 171 and 213; Be l.m on te 
F in is h in g  Co ., Case F il e  Number C1388, Report Number 180, Case F ile  
Humber- B4776, Report Number 334 ; K^ettridge_E_quipinent  Co_̂ , Case F ile  
Number B7589, Report Number 049; EriJe_Coke_A_Chemica_l_Co ,̂ Case H ie  
Number E8680, Report Number 149;  U n ited Stat e s S te e l__Co_rp-  f j lL L g j l  
H i l ls ,  Case F il e  Number C5653, Report No. 064; and London Harness and 
CabYe Co ., Case F il e  Number G1724, Report Number 054. I w i l l  d is q u a li fy  
mys el f from p a r ti c ip a ti o n  in  any Review Commission pro ceedings which 
m ight  a ri s e  from these en forceme nt a c t iv i t ie s .  I be lie ve  th a t d is ­
q u a li f ic a t io n  in  these cir cu mstan ce s is  consis te n t w ith  the req uirem en ts 
o f 28 U.S .C.  Se ct ion 455.

R espectfu lly  su bm itted ,

Be rtram  Robert Cott in e 
Member-Designate

Date d: 26 September 1977 
Wa shington , D.C.
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MAJOR PROFESSIONAL RESPONSIBILITIES: OCCUPATIONAL SAFETY AND HEALTH

Pro ce ed ings  on Occ upat ional H ea lth  Stan da rd on Ca rc inog en s

Ru lem aking  P e t it io n  fo r  Emergency Tem porary Standard 
S u it  fo r  Manda tory In ju n c ti o n  D ir e c ti n g  th e Issu an ce  o f  

Emergency St an da rd  (D .D .C . 1973)
B r ie f  on P e t it io n  fo r  Review o f  Emergency Stan da rd 

(3d  C ir .  1973)
Proposed R egu la tions fo r  Use Perm it  System 
A dv is o ry  Committee S ta te m ent,  P ub lic  He ar ing Tes tim ony,  

and Re ply Sta temen t on Perman ent  Stan da rd
P e t it io n  fo r  Form al O p p o rt u n it y  fo r  C ro ss -E xa m inatio n 

a t  the P u b lic  Hea rin g
C onsu ltan t to  P u b lic  & Employee Advis ory  Com mittee Members 
Comments on Supp lem ent to  F in a l Env iro nm en ta l Impact 

Sta temen t on th e Permanent Sta nd ard
S u it  fo r  Man da tory In ju n c t io n  D ir e c ti n g  the Iss ua nc e o f  

Perman ent  Sta nd ard (D .D .C . 1973)
B r ie fs  & Oral Arg ument on In d u s tr y  P e ti ti o n s  fo r  Review  

o f  Permanent St an da rd  (3d C ir .  1974)
B r ie f  S Oral Arg ument on Employee P e t it io n  fo r  Review o f  

Permanent Stand ard (3d C ir .  1974)
P e t it io n  fo r  W r it  o f  C e r t io r a r i ,  O i l ,  Chemical & At om ic  

Work ers I n t ' l  Union v s . Dunlop, No. 74-1443 (197 5)
S ta nda rd -S e tt in g  H earing  on J u d ic ia l Remand o f  O cc upatio nal 

H ealth  Stan da rd on MOCA

S ta n d a rd -S e tt in g  Pr oc ee ding s

A tt o rn e y  fo r  North C a ro lin a  P u b lic  In te re s t  Research Group, P e t it io n  
fo r  the M o d if ic a ti o n  o f  th e Cot ton Dust Stan da rd  (197 5)

A tt o rn e y  fo r  th e O i l ,  Chem ica l & Atom ic W or ke rs ' R e p re sen ta ti ve , 
Stan da rds A dv is o ry  Commi tte e on Coke Oven Em ission s (19 75)
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Comp lain ts and Insp ec tio ns

Imminent Danger Complain t on Airb orne  Contaminants  & Con st ru ct ion 
Safet y V io la tions

Comp lain t on D is crim in ato ry  Discharge  o f Employee fo r  He alth and 
Saf et y A c t iv it ie s

Testim ony  Be fore the  House D is t r ic t  o f Columbia Committee 
In ve s tiga tin g  Metro Saf ety  and He alth Programs 

APPELLATE LITIGATION

Carcinogen L it ig a t io n ,  su pr a.

In te rn a ti o n a l Union,  Un ited Autom ob ile , Aerospace and
A g ric u lt u ra l Implement Workers o f America (UAW) v.
Oc cupa tiona l Sa fe ty  and Hea lth  Review Commission,
No. 76-1718 (7 th  C ir . 1976)

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION PROCEEDINGS

Auth or,  Winn ing at  the  Occupational Sa fe ty and He alth
Review Commission: A Handbook (1 975)

Secre ta ry  v.  Koppers Company, Docket No. 3449 
Sec re ta ry  v. Sun O il Company, Docket No. 76-3749

Other cas es, in c lu d in g c li n ic a l su pe rv is ion o f law stud en t 
re p re senta tion , have in vo lved pre- he ar ing conferen ces,  di sc ov ery  
m ot io ns , memoranda on mo tions fo r  summary jud gment, he ar ing 
re p re sen ta tion , po st -h ea rin g b r ie fs ,  p e ti ti o n s  fo r  d ir ec te d  
re vie w , and b ri e fs  on d ir ec te d  review .

INVESTIGATIONS

Case Study Survey on Sta te  Workers Compensation Programs 

COMMENTS ON PROPOSED RULEMAKING

Final Rules o f Procedure fo r  the Occup atio nal Safet y and
Hea lth  Review Commission

Temporary Orders Pres ervin g S ta te  Enforcement A u th o ri ty  Under 
the Occupation al Safety and Health Act

Reg ulat ions  Governing Changes to  State Developmental Plans 
Depa rtment A u th o ri ty  to  Determ ine the Ex tent  o f Oth er 

Federal Agency J u r is d ic ti o n
P ublic  Disclos ure o f the  M onitoring o f Cer ta in  Hazards 
Occupat ion al Sa fe ty  and Hea lth  Program fo r Federal Employees 
Reg ulat ions  on Federal Program Change Supplements to 

S ta te  Developmental Plans
Reg ulat ions  on Federal & S ta te  Varian ces  from Standards 
Reg ulat ions  on the Ex ercise  o f  Federal Enfo rcement A u th o ri ty  
Proposed Permanent Standard on Exposure to  V in yl  Chlo ride  
Volu nta ry  Compliance & Abatement Agreements
Con trac ts  fo r  On-Si te C onsu lta tion Programs by States
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The Chairman. The committee stands  adjourned. 
[The committee adjourned at  11:05 a.m.]

o
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